







"The lav/ is progressive and expansive, adapting 
itself lo Ihe new rela+ions and inlerests which arc 
constunily springing up in ihe proq^^^ss of SDcioty. 
Bu^ this progress must be by anolc-jy io whaf is 
already sellled." 

Chief Justice Greene, in I R.l. 356. 
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EXPLANATION 


^ f ^ HK object in view in preparing Cor juts Juris Scci^tidiifn has been two- 

fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it iinist be ]>ascd upon all the reported cases; 
Second, to jiresent each title of the law in form and ce^ntent most suitable as a 
means of practical reference for the Feiich and iiar. 

Corpus Juris Secunchiin is therefor a comi)lete restatement of the entire 
body of American Law. The clear-cut and exbaustiv'e prt^positions compris¬ 
ing:!^ the text are supjiorled bv all the authorities from the earliest times to date. 
The supjiortin^ case citations, con"-])icuously set out in the notes, point to all 
decisions handed dciwn since the publication of C *orpu.-> Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1058. 

Fach title is preceded hv a complete secti(^n analysis, .erreatly simjili- 
fied to facilitate research AA^liere the scope of any section is such as to recjuire 
it, a more minute analy->is is found thereunder in its approjiriate place \\ithin 
the title (see ^\batement atul ]vt.yiyal. Section 112). The conxenience of 
this method—an iniKJvation in enc\ clopedic writing^—must immediately 
commend itself. 

A concise l)lack-lel ter sunimarv, indicatiye of its scope, precedes the 
full treatment or .-tatenunt of the law under each section The'^e* introeluc- 
tory siiiiimaries, concise and free' from inierliiie'alion c^i a»Lillioruies, have 
proven of i^reat ce)nvenience and value in legtil research. 

An index is found in the hack e)f each volume' covetinet ike titles c<ui- 
tained therein, thus prov aiuiihe'r convenient means oi leadv’ access to the 

text and notes. 

Corpus Juris SccujuUtiu is kc]>t to date by means of annual cumula¬ 
tive ]iocket parts for each volume 'Idiis fee'll me of stipule meiit at ion v. huh has 
proved so successful in modern di<;esls ami statutes conveniently, and with 
certainly, keeps each title ce^nstantly to elate ihroir^h current cases and new 
precedents. 

Corpus Juris Srcuuduui rcjire'sents the combined product of the hiejiest 
editorial talent and manufactnriiic: '-kill. Its many excellent editorial features 
are fittinL;lv' aecomiiaiiied bv coria^pondin^t; innovations and improvements in 
mechanical arrangement, tyi)t>^rapliy, and design, wdiieh the jmhlislier believes 
will commend themselves to the profession as representing a new standard 
in Ic^al publications. 

The Pubetsiikrs 
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CORPUS JURIS 
SECUNDUM 

VOLUME TWENTY-EIGHT 


DOMICILE 


This Title includes places of fixed habitation of individuals; nature, acquisition, and chang^e there¬ 
of in general. 


Matt«ra not in this Title, treated elnewhere in thio work, see DeBcriptive-Word Index 


Analysis 


§ 

1. 

Definition—p 1 


2. 

Domicile and residence distinguished—p 5 


3 

Necessity and number—^p 8 


4. 

Kinds—p 10 


5. 

- Domicile of origin—p 10 


6. 

- Domicile of choice—p 11 


7. 

- Domicile by operation of law—p 11 


8. 

Acquisition of domicile—p 11 


9. 

- Concurrence of residence and intent—p 


10. 

- Residence—p 14 
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- Intent—p 15 


12. 

Capacity to acquire—p 20 

V 

13. 

Continuance or loss of domicile—p 30 


14. 

Residence on boundary line— 1 > 34 


15. 

Plvidence—p 34 

\ * 

16. 

- Presumptions and burden of proof—p 34 


17. 

- Admissibility—p 38 


18. 

- Weight and sufficiency—p 41 


19. 

Questions of law and fact—p 48 


§ 1. Definition 

Domicile is the legal conception of home, and the 
relation created by law between an individual and a 
particular locality or country. The term has been vari- 

28 C.J.S.—1 


ously defined, the definitions agreeing substantially on 
the elements of a true, fixed home, habitation, or abode* 
where a person intends to remain permanently or in¬ 
definitely, and to which, whenever absent, he intends 
to return. 

1 



DOMICILE 


28 C.J.S. 


The term "domicile” may have a variety of sig¬ 
nifications dependent on its various applications 
and it has been said that an exact and comprehen¬ 
sive definition is difficult to formulate,^ and could 
not be given or agreed on.3 


The word “domicile” is derived from the Latin 
“domus,” meaning a home or dw'clling house.^ 
Domicile is the legal conception of home,® and the 
term “home” is frequently used in defining or de¬ 
scribing the legal concept of domicile.® 


1. Pla—Smith V. Groom, 7 Fla 81, 
150 

19 C J p 394 note 12 

Kinds of domicile see infra §§ 4-7 

2. Mass—Tuelle v Flint, 186 NE 
222, 283 Mass 106 

19 C J p 394 note 13 

3 . Ind — Troop v Walton, 157 N E 
275, 199 Ind 262, 53 A L. R 1386 

Ky—StaiaTs Adm’r v Common¬ 
wealth, 239 SW 40, 194 K> 316— 
Baker v Baker, Eccles & Co , 173 
S.W 109, 162 Ky. 683, B R.A.1917C 
171. affirmed 37 S Ct 152. 242 US 
394, 61 L Ed. 386—Helm's Trustee 
V. Commonwealth, 122 S W. 196, 
135 Ky 392 

Me —Mather v. Cunninerham, 74 A. 
809, 105 Me 326, 29 L R A ,N S , 
761, 18 Ann Caa 692 
Mass —Thorndike v City of Boston, 

1 Mete. 242 

Or—Stewart v Stewart, 242 P 852, 
117 Or 157. 

Va —Cooper’s Adm’r v Common¬ 
wealth, 93 S E 680, 121 Va 338 
25 C J p 326 note 64 

4. Fla —Miniek v Minick, 149 So 
483, 487, 111 Fla 469, quoting' Gor- 
puB Juris. 

19 C J p 392 note 3. 

5. Fla—Minlck v Minick, supra 
Idaho—MaeBeod v Stelle. 249 P. 

254, 43 Idaho 64 

Wis—In re Hevmann’s Will, 208 N. 

W 913, 190 Wis 97. 

19 CJ p 392 note 2. 

‘‘Domicile” and “home” compared 

( 1 ) Domit lie IS synonymous, or/' 
nearly synonymous, with home 

U S —Ex parte Petterson, D C Minn , 
166 F 536 

Conn—McDonald v Hartford Trust 
Co, 132 A. 902, 104 Conn 169. 

Fla—Minick v Minick, 149 So 483, 
487, 111 Fla 469, quoting Corpus 
Juris. 

f Mo—King V King, 56 S W. 534, 535, 
155 Mo 406 

Okl—I’ope V Pope, 243 P. 962, 116 
Okl IKK 

19 C J p 392 note 4 

(2) The word "home” is “the fun¬ 
damental idea of dornu ile ” 

Neb—Wood v Roeder, 63 NW 853, 
855. 45 Neb 311 

Ohio—Hill V Blumenberg, 19 Ohio i 
App 404, 409 

WVa—Dean v Cannon, 16 S E 444 , 
446, 37 WVa 123 

(3) “Home . . . [has] a more j 

limited, precise and local applica¬ 
tion.*’—Jefferson v. Washington, 19 
Me. 293, 301. 


(4) Domicile means “that place to .intent to make it a fixed and perma- 
w^hich a man’s rights and obligations nent home ” 


of citizenship are referred and by NY—In re Newcomb, 84 NE 950, 
which his legal status, pufilic and 954, 192 NY 2.18—Flataucr v. 

private, is determined, while home Loser, 141 N Y S 951, 953. 156 App. 

. means . . . the place to Div 591—Dublin v Dublin, 270 N. 

which, when weary . . . [he] can Y S 22, 24, 150 Miso 694—In re 

go and . . . rest.”—Johnson v Riley’s Will, 266 N Y S 209, 212, 

Harvey, 88 S W.2d 42, 46, 261 Ky. 148 Misc 588—In re Curtiss’ Will, 

522. 250 NY.S 146, 151, 140 Misc 185 

—In re Lyon’s Estate, 191 N Y S 
6 . Fla—Minick v. Minick. 149 So. 260. 265, 117 Misc 189, affirmed 

483, 487. Ill Fla. 469, quoting ^93 nYS 936, 200 App Div 918 

Corpus Juris. Tex—Pecos & N T Ry Co v. 

19 CJ p 392 note 4. Thompsem, 167 S AV 801. 803, 106 

Definitions Tex 456, reversing. Civ App, 140 

(1) “Domicile . . [is] a homo” SW 1118—Simonds v Slanolind 

—^MacLeod v Stelle, 249 P 254, 256. Oil & Gas Co, Civ App, 103 S W. 
43 Idaho 64 2d 784, 787 

(2) “ 'Domicile' alway's means a (9) Domicile is the “place from 

permanent home”—State ex rel Lo- which w'hen . . [one] goes 

gan V. Shouse, Mo App , 257 S W. away he seems to be w'andc'ring from 
827, 828 home ”—Granite Trading Corporation 

(3) "The true meaning of domicile v Harris, CCANC, 80 F 2d 174, 176 

. . [is] home.”—McDonald v —AVondel v Hoffman, DCNJ., 24 F. 


(3) “The true meaning of domicile 
. [is] home.”—McDonald v 


Hartford Trust Co, 132 A. 902, 906, t>uPP 63. 65 

104 Conn 169. (10) A few definitions involve the 

(4) Domicile is the place where a ^ home or residence with 

man carries on his established bust- one's family—In re Zerega, 20 N Y S. 
ness or professional occupation, and '*17, 418, 1 Pow Surr 209. 

has a home and permanent residence. 19 CJ p 392 note 4 [B], 

—McHenry v State. 80 So 763, 119 .-one’s last domieUe . . Is 

m!*’ and permanent home 

Miss 704 61 AmD 530—19 C J p at the time of his decease"—Rich- 

393 note 6 £a] (1). ards v Huff. 393 P. 1028, 1029, 146 

(5) “A man's . . . domicile . . . Okl. 108 


393 note 5 [a] (1). 

(5) “A man's . . . domicile . . . 
means his home, to and from which MSiimiiiAr hnmA» 

hL!r*U tha ’'■ard ‘summer’ 

habitually, from his ordinary avoea- the word ’homi’ prima faile . . . 

tions and business wherever carried f,„aes] its domiciliary force ”-In re 
Beckwith, 38 Mo (..iberfs Estate. 16 A 2d 111, 114, 18 


384, 387. 

( 6 ) “Domicile is a residence ac- t, ...» .... - 

quired as a flnal home" >»»"•’” •“« 

Conn—Hartford v Champion, 20 A. Place 

471, 473, 58 Conn 268 Hwelling house” and “dwell- 

WVa—White V Tennant. 8 S E 596, .. “2 synonymous with "doml- 

597, 31 WVa. 790, 13 Am S R 896 S''*' '' C^a^alius, 73 P. 

,,, „ .. .. 1- 468, 43 Or 613—19 C J. p 

(7) Domicile Is the "plaic where 392 „o(o 4 (o. p 843 note 94 . p. 847 
person lives or has his home" note 49 . p 848 note 72. 

[.‘.S—Hairston v Hairston, 27 Miss. 

704, 718, 61 AmD 530 “Domicile . . . [is] a dwell- 

C—Howard v Queen City Coach P*a<^t‘’'—MacLeod v Stelle, 249 P. 
L’o, 193 SE 138, 140, 212 NC 201 Idaho 64 

—Groves v Commissioners of ^3) “The true meaning of domicile 

Rutherfoid County, 105 SE 172. ■ • • [Js] the ordinary dwelling 


N J.Misc 540 


and “dwell- 


a person lives or has his home " 
Mie^is—Hairston v Hairston, 27 Miss. 

704, 718, 61 AmD 530 
NC—Howard v Queen City Coach 
Co, 193 SE 138, 140, 212 NC 201 
—Groves v Commissioners of 
Rutherfoid County, 105 SE 172, 


173, 180 N C 568—Horne v Horne, Place '*—McDonald v Hartford Trust 
31 N C 99. 107 Co. 132 A. 902, 906, 104 Conn. 169. 

Okl—Hembree v Magnolia Petro- (4) A domicile Is a person's fixed, 
leum Co, .56 P 2d 851, 856, 176 Okl permanent, and established dwelling 
524 Pope v Pope, 243 P. 962, 954, place—Industrial Discount Corpora- 

tion V Radecky, 170 S E. 640, 206 N. 
Spiclman. 258 P. C 163—Town of Roanoke Rapids V. 


37, 38, 144 Wash. 421 

(8) “Domicile means living 


Patterson, 113 S.E. 603, 184 N C. 135. 
(5) “Dwelling place . . . [has] 


[a particular locality] with | a more limited precise and local 
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Domicile is the relation which the law creates 
between an individual and a particular locality or 
country.*^ What has been said to be the most com¬ 
prehensive and correct definition which could be 
^iven® is that, in a strict legal sense, the domicile 
of a person is the place where he has his true, fixed. 


permanent home and principal establishment, and 
to which, whenever he is absent, he has the inten¬ 
tion of* returning.® 

Domicile has also been defined as that place in 
which a person’s habitation is fixed, without any 
present intention of removing therefrom,^® and that 


plication than domicile *’—Jefferson 
V. Washingrlon, 19 Me 293, 301. 

7 - Fla—Minick v. Minick, 149 So 
483, 4S7. Ill Fla. 469, quoting Cor¬ 
pus Juris. 

La—Succession of Purdy v. Klock, 
155 So 394, 179 La 902. 

Ohio—Hill V. lilumenberg, 19 Ohio 
App 404 

19 C J. p 392 note 1. 

Definitions involving legal relation¬ 
ship 

(1) A person’s domicile is the 
place with which he has a settled 
connection for legal purposes, either 
because his home is there or bet^ause 
that place is assigned to him by the 
law. 

Ind—Croop v. Walton, 157 NE 275, 
199 Ind. 262. 53 A L R 1386 
Iowa—Fisher & Van Gilder v First 
Trust Joint-Stock Land Bank of 
Chicago, 231 N W. 671, 210 Iowa 
531, 69 ALR 1310 
Md —Shenton v. Abbott, 15 A 2d 906 
Minn —Carlson v. Iledberg, 256 N. 
W. 91, 192 Minn 193. 

(2) “Domicile Is the place where 
the law regards the person to be, 
■whether or not he is corporeally 
found there ’’—U S v. Curran, C.C A. 
NY., 299 F 206, 211. 

(3) Domicile means “that place to 
which a man’s rights and obligations 
of citirenship arc ri f* rred, and by 
■w'hich his legal status, public and 
private, is dc lermin«*d’’—Johnson v 
Harvey, 88 S.W 2d 42, 46, 261 K>. 
522. 

(4) Domicile means “one’s legal re¬ 
lationship to the indicated place”— 
Hill V. Blumcnberg, 19 Ohio App 404, 
406. 

(5) The very meaning of domicile 
is the “technically pie-cminent head¬ 
quarters, that e\eiy person is com¬ 
pelled to have, in ordt r that certain 
rights and duties that have been at¬ 
tached to it by the law may be de¬ 
termined ”—^Weir V. Weir, 226 N.Y.S. 
115, 119, 131 Misc 13 

19 CJ. p 394 note 12 [b] (5) 
Defiuitious involving political rights 

(1) Domicile is the place where a 
man establishes his abode, makes the 
seat of his propc rtv, and exercises 
hiB civil and political rights. 

Fla.—Smith v. Croom, 7 Fla 81 
Pa.-—Chase v. Miller, 41 Pa. 403. 

(2) Where a party has two resi¬ 
dences at different seasons of the 
year, “that will be esteemed his 
domicile which he himself selects, or 
describes, or deems to be his home. 


or which appears to be the center of 
his affairs, or where he votes or 
exercises the rights and duties of a 
citizen." 

Miss—Ml Henry v. State, 80 So 763, 
767, 119 Miss 289—Hairston v 

Hairston, 27 Miss 704, 720, 61 Am 
D. 530 

Mo —Chariton County v. Moberly, 
59 Mo. 238, 242. 

(3) “Every person owes some du¬ 
ties to society . . [and] has 
some obligations to perform to the 
government under wdiich he lives 

. . His domicile is the place 
where those dutic-s are defined and 
are to be performed.”—North Yar¬ 
mouth V. W'est flardiner, 58 Me 207, 
211, 4 AmR 279. 

(4) Other definitions involving ex¬ 
orcise of political rights 

U S —In re Garneau, Ill , 127 F 677, 
62 CCA. 403 

NY—-People v Platt, 3 NTS 367, 
50 Hun 454, affirmed 22 N E 937, 
117 N.Y 159 

Domicile relates to conutrles and 
states and not to localities within 
countries or states—Matter of Grem, 
164 N Y S 1063, 99 Mist 582, 588. af¬ 
firmed 165 NYS 1088 179 App 

Div' 890—In re Grant’s Estate, 144 
N Y S 567, 8*1 Misc 257—In re Cur- 
ti.s, 178 NYS 286 

Zmmiscibllity and extraterritoriality 

(1) “Neither the doctrine of iiri- 
niiscibilitv nor the doctrine of extra- 
terrilonalitv . enters into the 
proper conception of the term ‘dom¬ 
ic lie ’ ”—In re Coppock’s Estate, 234 
P. 258, 259, 72 Mont 431. 

(2) Extraterritorial domicile see 
infra § 4. 

8 . Miss —Hairston v. Hairston, 27 
Miss 704, 61 AmD 530 

9. US—U S ex rel I’attI v. Cur¬ 
ran, DCNY, 2J F’2d 314—U. S 

V. Curran, CCANY, 299 F. 206. 
Fla—Ilousey v. Rullt r, 166 So 558, 

123 Fla. 156—Minick v Minuk, 149 
So 483, 487, 111 Fla 469, quoting 
Corpus Juris. 

Hawaii —In re Estate of Grant, 34 
Hawaii 559. 

Ill —In re Quinn’s Estate, 283 Ill. 
App 697. 

Ind—Croop v. Walton, 157 N E. 275, 
277. 199 Ind. 262, 53 ALR. 1386, 
citing Corpus Juris. 

Iowa.—In re Colburn’s Estate, 173 N. 

W. 35. 186 Iowa 690. 

Md —Shenton v. Abbott, 16 A. 2d 
906. I 


Miss—Clay v. Clay, 99 So 818, 134 
Miss. 658. citing Corpus Juris. 

Mo —In re Ozias’ Estate, App , 29 S. 
W2d 240. 

N Y —Perrin v. Perrin, 250 N.Y.S. 
588, 140 Misc 406—In re Bennett’s 
Estate, 238 NYS 723, 135 Misc. 
486 

N C.—Howard v Queen City Coach 
Co, 193 SE 138, 212 NC 201 
Okl —Richards v. Huff, 293 P 1028, 
i 146 Okl 108—Pope v Pope, 243 P. 
962, 116 Okl 188. 

Pa—In re Dorrante’s Estate, 163 A. 
303, 309 Pa 151, certiorari denied 
Dorrance v Commonwealth of 
I’ennsylvania, 53 S Ct 222, 287 

U S 660, 77 L Ed 570. and affirmed 
In re Dorrance’s Estate, 172 A. 
900 

Tenn —Brow'n v. Hows, 42 S W 2d 
210, 163 Tenn. 178 

Wash —Splelman v Spielman, 268 P. 

37, 144 Wash. 421. 

19 CJ p 393 note 5. 

Similar definitions 

( 1 ) “The domicile . , , [of a 

person] is that place where he has 
his fixed and permanent home, and to 
w^hich, when absent, he has the in¬ 
tention of returning”—Mudge v. 
Mudge, 196 NW. 706, 707, 111 Neb. 
103. 

( 2 ) Domjc,i]e denotes a fixed per¬ 
manent rfsiclcmce to w'hieh, when ab¬ 
sent, one intends to return. 

Fla—Housey v Rutter, 166 So 658, 
123 Fla 156—Minick v. Minick, 149 
So 483, 488, 111 Fla 469. quoting 
Corpus Juris. 

Iowa.—Salem Independent School 

Dist V Kiel, 221 NW 519, 206 
Iowa 967 

19 CJ p 396 note 21 

(3) “ ‘Domicile’ is the place where 
a person lives or has hit* home and 
to which, when absent, he has the 
intention of returning”—Groves v. 
Commissioners of Rutherford Coun¬ 
ty, 105 SE 172, 173, 180 N.C 568. 

(4) “Domicile is the place where 
a person has his home with no pres¬ 
ent intention of removing, and to 
which he intends to return after go¬ 
ing elsew'here ”—Hartzler v Radeka, 
251 N.W 654, 265 Mich 451. 

(5) The domicile of a person is 
“the place to whi<.h he intends even¬ 
tually to return and there to re¬ 
main.”—Eaves Costume Co v. Pratt, 
22 NY.S 74, 75, 2 Misc 420. 

10 - Ala — Ex parte State ex rel. Alt¬ 
man. 188 So. 685. 237 Ala. 642— 
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place is properly the domicile of a person in which 
he has voluntarily fixed his abode,or habitation,!^ 
not for a mere special or temporary purpose, but 
with a present intention of making it his perma¬ 
nent home. 

Domicile has been defined, in terms of its ele¬ 
ments, as residence at a jiarticular place, accom¬ 
panied by an intention, either positive or presump¬ 
tive, to remain there permanently or for an indefi¬ 
nite or unlimited length of time;!3 the essential el¬ 
ements of domicile arc separately considered in sub¬ 
sequent sections. 


Questions as to what constitutes domicile for par¬ 
ticular purposes, and the application of the law of 
domicile to particular subjects, are considered in 
appropriate titles of this work; domicile and resi¬ 
dence of corporations arc treated in the CJ S. title 
Corporations § 176. Related definitions in this work 
are Abode, Commorancy, Commorant, Dwell, Dwell¬ 
ing or Dwelling House, Dwelling and Lands, Dwell¬ 
ing Place, Habitancy or Inhabitancy, Ilabitation, 
Home, Inhabit, Reside, Residence, and Resident. 
Domicile and citizenshij) are compared and distin¬ 
guished in the C.J.S. title Citizenship § 1 b. The 


Luckv V. Rt>bt*rts, 100 So S78, 211 
Ala 578. 

Fla—Minick v Minitk, 140 So 483, 
487, 111 Fla. 469, quoting Corpus 
Juris. 

Md —Slienton v. Abbott, 15 A 2d 006 
N C—Howard v. Queen City Coach 
Co, 103 SE 13S, 212 NC 201 . 

Tex —Martin v. State, Civ.App., 76 
S W 2d 050 
19 CJ p 393 note 8 . 

Similar definitions 

(1) A person’s dominie Is “the 
place where his re* 5 iden< c Is fixed, 
without any present intention of re¬ 
moving therefrom ”—McHenry v. 
State. SO So 763, 767, 119 Miss 289 

( 2 ) Domicile Is a habitation fixed 
in some place, with the Intention to 
remain there alw.iys 

Fla—Minick v Minick, 149 So 483, 
487, 111 Fla. 469, quoting Corpus 
Juris. 

Mont —In re Coppock’s Estate, 234 P. 
258, 72 Mont 431 

Pa—Gr.ayhill v. Hoover, 28 Pa Dist. 
389, 36 La».c L. Kev 48. 32 York 
Leg Rec 144. 

19 C J p 393 notes 6 , 7. 

(3) “The actual or constructive 
presence of a person in a given place, 
coupled with the intention to re¬ 
main there permanently”—McDonald 
V Hartford Trust Co, 132 A 002, 905, 
104 Conn. 169—19 C J. p 393 note 7 
[a] ( 1 ) 

(4) The plate of “actual re.sidence 
with intent to remain permanently 
or for an indtfinite time and without 
any certain purpose to return to a 
former place of abode ”—Common¬ 
wealth v Davis, 187 N E 33, 37, 284 
Mass 41—Tuelle v. Flint, 186 N.E 
222, 223, 283 Mass 106 

(5) “The actual residence of an in¬ 

dividual at a particular place, with 
the animus manendi, or a fixed and 
settled determination to . . . [re¬ 

main there] the remainder of his 
life ”—Matter of Roberts, 8 Paige, 
N.T., 519 

“Sahitaucy,” “inliahitancy,” and 
“domicile’* compared 

( 1 ) “Habitancy,” “inhabitancy,” 
and “domicile” are, or are neaily, 
synonymous. 


NT.—Ensign v. Ensign, 105 NTS 
917, .",1 Misc 289. 20 N Y Ann Cas 
25, it.itgumc'nt denied 105 NYS 
919, 51 Mim 291 aflirmed 105 NY. 
S 1114, 120 AppDiv 882 
Or—StfW'art v. Stewart, 212 P. 852, 
117 Or 1.37 

29 C J p 200 notes 51-54 

( 2 ) Domicile is a “lesidenee that 
constitutc‘s habitancy”—MacLeod v 
Sttlle, 24 9 P 254, 25G, 43 Idaho 61 

(3) “In some respects, peihaps, 

there IS a distinction between ‘habit¬ 
ancy’ and ‘domic, ik' . . . the for¬ 

mer being held to include citizenship 
and municipal relations ”—Lyman v 
Fiske, 17 I’lck, Mass, 231, 234, 28 
AmD. 293—29 CJ p 200 notes 55-57 

(4) “The term ‘inhabitance' is a 
narrow one and means an actual 
abiding place at the point in ques¬ 
tion, as distinguished from domicile, 
by which is meant one’s legal rela¬ 
tionship to the indicated place ”— 
Hill V Blumenberg, 19 Ohio App. 
404. 406. 

11 . Fla—Minick v. Minick, 149 So. 
483, 187. Ill Fla. 469, quoting Cor- 
pus Juris. 

19 (’J p 394 note 9 

Other definitions involving abode 

(1) “Domicile [Is] ... an 

abode ”—MacLeod v Stelle, 249 P 
254, 256, 43 Idaho 64. 

(2) “Domicile . . . [is] a per¬ 

manent plcic-e of abode”—State- 
Planters Rank & Trust Co of Rich¬ 
mond v Commonwealth, Va, 6 S E. 
2d 629, 631. 

(3) The word "abode” ordinarily 
means “domicile " 

Ga—Hanson v Williams, 154 SE 
240 170 Ga 779 

Mo —L .T Mueller Furnace Co. v. 
Dreibclbis, App, 229 S W. 240. 

(4) "In a sense domicile is synony¬ 
mous with . . ‘the house of 

usual abode ’ "—Pope v. Pope, 243 P. 
962, 964, 116 Okl 188 

(5) “The dcmiicile . . . of a 

pcTson IS that fixed place of abode 
to which he intends to return ha¬ 
bitually w'hen absent ” 

U S —Owens v Hunlling, C.C.A.Or., 
115 F 2 d 160, 162. 
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Or—Miller v. Miller, 136 P. 15, 16, 
67 (k 359 

( 6 ) Domicile moans “the place 
where a pc r^-on resides and has vol- 
untarilv fixed his abode, with an in¬ 
tention to lemain and make such 
pi ICC Ills permanent home, and to 
which, whenever he is absent he 
hris the intentic>n of eventually re¬ 
turning”—Hough v Grapotte 90 S. 
W 2cl 1090, 1091, 137 T«*x 144 

^^Abode” and ’‘domicile” compared 

Abode “indicates a living place 
impermanent in charaeUr while 
. [domicile] denotes fixed 
abode”—Evans v. Evans, F'la, 194 
So 215, 217 
Preseuce at abode 

Domicile^ does not depend on pres- 
emto at the place of abode—Lesh v 
Lesh, 13 PaDist 637. 

12 . Conn—Mills v. Mills, 179 A 5. 
119 ('onn 612. 

Mont —State ex rel Due kworth v 
lustrict ('•ourt of Seventeenth Ju¬ 
dicial Dist, 80 P2d 367, 107 

Mont 97 

N J —In re Gilbert’s Estate, 15 A 2d 
111 1 SNJMi«!c 540 
19 CJ p 394 note 9 [b] ( 1 ). 

13. Ala—Ex parte Rullen, 181 So. 
498. 500. 236 Ala 56 

Fla—Minick v. Minick, 149 So 4 83. 
488, 111 Fla 469, citing Corpus 
Juris. 

Idaho —MacLeod v. Stelle, 249 P 
254, 43 Idaho 64 

N .1 —Eckman v Grear, 187 A 556, 
14 N J Mi&e 807 

NY—Cincinnati, 11 & D R Co v. 
Ives, 3 N Y S 895 

NC—Industrial Discount Corpora¬ 
tion V Uadecky, 170 S E 640, 205 
NC 163—Reynolds v Lloyd Cot¬ 
ton Mills, 99 SE 240, 177 N.C. 
412, 5 A I. R 284 

Va—Stale-I’lanters Rank & Trust 
Co of Richmond v. Common¬ 
wealth, 6 S E 2d 629 
19 C J. p 394 notes 10. 11, p 395 note 
19 

Residence and intent as elements of 
domicile see infra § 9 
“Residence” distinguished from 
“domicile” see infra § 2. 
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synonymity of “domicile” with “principal place of 
business” is considered in 12 C.J.S. p 780 note 90. 

§ 2. Domicile and Residence Distinguished 

a. In general 

b. Use of terms in statutes 

a. In General 

While “domicile" and “residence" are frequently used 
synonymously, they are not, in precise usage, convertible 
terms; “domicile" is a larger term, of more extensive 


§ 2 

signification, while “residence" is of a more temporary 
character. One may have his residence in one place 
while his domicile is in another, and may have more 
than one residence at the same time, but only one 
domicile. 

While the terms “domicile” and “residence” are 
frequently used synonymously, or said to be synony- 
mous,i'*^and “residence” and “legal residence” have 
been defined in language similar to that used in de- 
finiiig “domicile,”^*'* “domicile” and “residence” are 
not, when accurately and precisely used, converti¬ 
ble tcrms.16 “Domicile” is a larger term, of more 


14. us— U. S V. Curran. CCAN 

Y , 2‘)0 F. 206 

Colo —Fcinprman v. Moyers, 8 P.2d 
7GJ. ‘)0 Colo 308 

Fla —Minick v Minick, 149 So 483, 
'iScS, 111 Fla 46'), quoting Corpus 
Juris. 

IIciw.iii—Ill ro Fstate of Grant, 34 
Hawaii 55'). 

Idaho—Jvcubelniann v Reubelmann, 
220 P 404. 38 Idaho 159 
Ind —Pifiop \ ^\altorl, 157 N K 275, 
l‘)9 Ind 262, 53 A UR 1386 
Mich- Ilartyler v Radoka, 251 N 
W 554, 265 Mich 451—Glue v 

Klein. 197 NW 691, 226 Mich 175 
Mo—In re 0/i.i>s’ Kslate, App, 29 

S W 2d 240—Slate cx rel ‘ Logan 

V ShoiisH, App, 257 S W 827 
NY- Dublin v Duhlin, 270 NTS 

22, 150 691—In rc Rilej's 

Will, 266 KYS 209 , 148 Misc 588 
■—In re Dee< hwood, 254 NYS 473, 
142 Misi 400 

ND—MfUwen V McEwen, 197 N 
W'' 862, 866, 50 N D 662, citing 

Corpus Juris. 

Okl Southwestern Greyhound Lines 
V. Craig, 80 P 2d 221, 182 Okl 610 
—Pope V Pope, 243 P 962, 116 
Okl 188 

Pa—In re Blessing’s Estate, 29 Pa 
Hist 3, 68 PittsbLegJ 78. 15 Del 
Co 224, afiiimod 110 A 76, 267 Pu 
380 

It I —Souev V Knight, 161 A. 132, 
52 RI 405 
19 CJ p 395 note 17. 

So used in statutes see infra § 

2 b 

At comxuon law 

(1) At common law, according to 
some authorities, the words ‘‘resi¬ 
dence’’ and “domicile’’ were used in¬ 
terchangeably and had practically 
the same mcMiiing—Stale v Shep¬ 
herd. 117 SW 1169, 218 Mo 656, 121 
Am S R 568—State v Bunco, 173 S 
W. 101, 187 Mo App 607. 

(2) However, it has been declared 
that “under the common law, there 
was a distinction between ‘domicile’ 
and ‘residence’ The formei, in its 
ordinary acceptation, was deilnt'd to 
be, ‘A place where a person lives or 
has his home,’ while ‘any place of 
abode or dwelling place,’ however 
temporary it might have been, was 
said to constitute a residence ’’— 


Glue \ Klein, 197 NW 691, 692, 226 
Mich 175 

“The texm ‘boua fide residence* 

means residence with domic iliarv in¬ 
tent—Albiirger \ Alburgei, 10 A 
2d 888, 890, 128 Pa Supei 339—Starr 
V Starr, 78 Pa Super 579, 583 — 

Freeth v Freeth. 30 Pa Dist 789, 
791 

“Ijegal resideuce" is sometimes 
used as s\ nonymous with “domicile" 
U S —In re KalpachnikolT, D C l*a , 
28 F2d 288 

—Baker v. Baker. Eccles & Co , 
17 3 SW 109, 162 K> 683, LRA 
1917C 171, affiinied 37 S Ct 152, 
242 US 294, 61 L Ed 386 
NT—People v Platt, 3 KYS 367, 
50 Hun 454, afllrmc*d 22 N E 927, 
117 N Y 159—Cincinnati, H & D 
R Co V Ives. 3 NYS 895 
19 CJ p 395 notes 17 |a], 18 fa] 
“Domicile and a fixed place of res¬ 
idence arc synonymous "—Slay v 
Dubose, Tex Civ App , 144 S W 2d 

594, 596 

“Resident “domiciled" 

“LThe] normal and usual meaning 
Tof ‘resident’] is ’domiciled ’ "— 
Sweeney v District of Columbia, 113 
F2d 25. 72 App.DC 30. 129 ALR 
1270, certiorari dc*nied District of 
Columbia v Sweeney, 60 S Ct 1082, 
310 US 631, SI LEd 1402 

15». U S —In re Kalpachnikoff, D C 
Pa , 28 F 2d 288. 

Alaska —W^hite’s Guardian v Mar¬ 
tin. 2 Alaska 495 

Ariz—Hiatt v Lee, 61 P 2d 401, 48 
Ariz 320, 107 ALR 444. 

HI—Anderson \ Pifer 146 NE 171, 
315 III 164, 37 A Ij R 1.34 — Romine 
V Black, 25 NE2d 404. 304 Ill. 
App 1 

Kan —Roberts v Robertson, 254 P 
1026, 123 Kan 222 

Miss—Collier v Chamblee, 101 So 
372, 136 Miss 287—M< Henry v 

State. SO So 763, 119 Miss 289 
Neb—In re Moyers’ E.state, 288 N 
W 35. 137 Neb 60 

NJ—Brown v Brown, 165 A 642. 
112NJEq 600 

N Y —Cincinnat i, H & D R Co v 
Ives. 3 N Y S 895 

N C —How'ard v Queen City Coach 
Co, 193 SE 138, 212 NC 201 
Okl —Southwestern Greyhound Lines 
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V Craig. 80 P 2d 221, 182 Okl 610 
—.lohnson v Petty, 281 P. 276, 
138 Okl 208—Pope v Pope, 243 
P 962, 116 Okl 188. 

16- U S —In re Kalpachnikoff, D C. 
Pa, 28 F 2d 288—Baker v Keck, 
DC Ill, 13 FSupp 486—U S v. 
Curran C C A N Y . 299 ¥' 206—In 
re Branriock. D C Iowa, 131 F 819 
Conn—Clegg v Bishop, 136 A. 102. 
105 Conn 564 

Kla—Ml nick v Minick, 149 So 483, 
488 111 Fla 4 69, quoting Corpus 

Juris. 

Ga—Averj v Bower, 152 SE 239, 
170 Ga 202 

Idaho—Reubelmann v Reubelmann, 
220 T» 404. ‘38 Idaho 159 
Ill —Pope V Board of Election 
Com’rs, 18 N E 2d 214, 370 111 196 
Ind—Croop v Walton. 157 NE 275, 
199 Ind 262, 53 ALR 1386. 

Iowa—Turner \ Ryan. 272 NW 
60, 223 Iowa 191, HO ALR 654 
—In re Jones’ Estate, 182 N W. 
227, 192 Iowa 78, 16 ALR 1286 
Kan—Ford v Peck, 225 P 1054, 116 
Kan 74, rehearing denied 227 P. 
527, 116 Kan 481 

Ky —Johnson v Harvey, 88 S W.2d 
42, 261 Kv 522 

Mass—Tuelle v Flint, 186 NE 222, 
283 Mass 106 

Miss—Collier v Chamblee, 101 So. 
372, 136 Mi.ss 287 

NY—Dublin v Dublin, 270 N.Y S. 
22, 150 Misc 694—In re Bennett’s 
Estate, 238 NYS 723. 135 Misc 
486—In le Curtis, 178 NYS. 286. 
N C —Howard v. Queen City Coach 
Co, 19‘3 SE 138, 212 NC 201— 
Industrial Discount Corporation v. 
Rad€*cky, 170 SE 640, 205 N C. 
163—Tha>er v Thayer, 122 SE 
307, 187 N C 573—Town of Roan¬ 
oke Rapids V Patterson, 113 S E. 
603. 184 N C 135 

ND—MiEwori \ McEwen. 197 N W. 
862, 866. 50 ND 662, citing Cor¬ 
pus Juris. 

Ohio—Lari Ilk v Walters, 177 NE 
642, 39 Ohio App 363—In re Es¬ 
tate of Palmer, 28 Ohio N P, NS. 
200 

Pa—School Dist of Borough of Ben 
Avon V School Dist of Pitts¬ 
burgh, 77 Pa Super. 75—In re 
Blessing’s Estate, 29 Pa Dist. 3, 
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extensive signification,and has been said to be 
used more in reference to personal rights, duties, 
and obligations;^® and residence is of a more tem¬ 
porary character than domicile.Thus, the broad 
definitions of '‘domicile,” as set out in § 1 supra, 
are to be contrasted with the material presented in 
this work under the headings Reside, Residence, and 
Resident; and it is to be observed that, as appears 
in § 1, supra, and §§ 8-10 infra, residence is itself 


28 C.J.S. 

repeatedly referred to as an essential element of 
the larger concept of domicile. 

That there is a difference in meaning between 
“residence” and “domicile” is shown by the fact 
that a person may have his residence in one place 
while his domicile is in another,^^ and that he may 
have more than one residence at the same time,^! 
but, as appears in § 3 infra, only one domicile. 


DOMICILE 


68 PittsbLceJ. 78, 15 Del Co 224. 
affirmed 110 A. 76. 267 Pa 380 
Tenn —Howell v. Moore, 14 Tenn 
App 594. 

Va—State-Planters Bank & Trust 
Co of Richmond v. Common¬ 
wealth, 6 S E 2d 629—^Wilkinson v 
Spiller, 129 SE 215. 143 Va 267— 
Talley v Commonwealth, 10.3 S E 
612, 127 Va 516—Cooper's Adm'r 
V Commonwealth, 93 S E 680, 121 
Va 338 

19 CJ p 395 notes 18, 19 

‘‘Confusion has frequentlj arisen 
because of a failure to di'stinguish 
between domicile and residence ”— 
In re Jones’ Estate, 182 NW 227, 
229, 192 Iowa 78. 16 ADR 1286 

2 >iirerence 0 stated 

(1) The essential diflerence be¬ 

tween residence and domicile is that 
the flr.st involves the intent to leave 
when the purpose for A\hi<h one has 
taken up his abode ceases, the oth¬ 
er has no such intent, the abiding? 
is ammo manendi —iieuhelmann v 
Reubelmann, 220 P 404, 38 Idaho 

159. 

(2) “Domicile is a term which be- 
longfs paiticulailv to the l.iw of 
nations and to the iritersiale law 
repulatinp a status m feder. 1 or 
confederated states Dornu lie re¬ 
lates to countries and slatt s not to 
localities within those countries or 
states,” as dot .s resilience —In re Cur-, 
tis, 178 ISJ Y S 286, 287 

(3) “There is now no suth thing- 
in law' as a doniuilo in a particular 
city. One is domit ib d in a < ountry 
or territory, allhough he may leside 
in a partjcul.ir cit> The eonliary 
notion IS to contuse domit ile W'llh 
resident e “—In le Or.mt’s Estate, 
144 N Y .S 567, 576, 83 Mi.se 257 

(4) “Ilisidiine ilcriirinds less in¬ 
timate lotal ties tlian domit ik, [but] 
domicile alltiws loiiftt r abstntt-”- — 
Transisl hint lea llalian.i v Elting, C 
C.A.NY. 74 F2d 732. 7.1.5 

17. Fla—Minnk v Miniok, 149 So 
483, 488, in Fla 469, ciuoting Cor¬ 
pus Juris. 

Mich—Harizler v Radeka, 251 N W 
664, 265 Mich 451 

N.Y.—Cincinnati, II Ac D R Co v 
Ives, S N Y S 895 

Ohio.—In re Estate of Palmer, 28 
Ohio N P., NS. 200 
Pa.—^In re MeShea’s Estate, 20 Pa 


Dist & Co 222—In re Miller's Es¬ 
tate, 20 Erie Co 248 
Va —State-Planters Bank & Trust 
Co of Richmond v. Common¬ 
wealth. 6 S E 2d 629—Talley v 
Commonwealth. 103 SE 612, 127 
Va 516—Cooper’s Adm’r v Com¬ 
monwealth, 93 S E 680, 121 Va 
338 

19 CJ p 395 note 19, p 396 notes 
20 rb], 22 

18. Fla—Minick v Minick, 149 So 
483, 488. Ill Fla 469, quoting Cor¬ 
pus Juris. 

19 C J p 396 note 22 

19. V S —Owens v Huntling, C C 
A Or. 115 P'2d 160. 162 

Fla—Mmuk v Mmiok. 14 9 So 483. 
488, 111 Fla 469, quoting Corpus 
Juris. 

Idaho—Reubelmann v Reubelmann, 
220 J» 404. 38 Idaho 159 
K> —Louisville & N R Ct> V Mit- 
thell, 172 S W 527. 162 Kv 253 
Mnss—Tuelle v Flint, 186 NE 222, 
283 Mass 106 

NY—Maloney v. Maloney, 22 NY 
S 2d 334 

NO—Tiidiistnal Discount Corpora¬ 
tion v Radecky, 170 SE 640 20.5 
N C 163—Tow'n of Roanokt Rap¬ 
ids V. Patterson, 113 SE 603, 184 
NC 135 

19 CJ p 396 note 20. 

“Temporary domicile” 

“A man cannot fix an intentional 
temporary domicile, for the intent 
to make it temporary makes it in 
law no domicile’’—Briscnden v 
Chamberlain, CCSC, 53 F 307, 311. 

20. US—In le Brannock, I> C Iowa, 
131 P" 819 

Fla—Itobinson v Fix, 151 So. 512, 
111 Fla 151, citing Corpus Juris 
— Minick V Mmuk, 14 9 So 483, 
488, 111 Fla 469, quoting Corpus 
Juris. 

Ind —Croop v Walton, 157 NE 276, 
199 Ind 262, 53 ALR 1386 
low'a—Turner v Kvan, 272 NW 60, 
223 Tow'a 191. 110 ALR 554—In 
re Jones’ Estate, 182 N W 227, 
192 Iowa 78. 16 ALR 1286 
K.v —Crain v Walker, 2 S W 2d 654, 
222 Ky 828 

Ma.s.s—^'uelle v Flint, 186 NE 222. 
283 Mas.s 106 

Miss —Collier v Chamblee, lOl St 
372, 136 Miss 287 

NY.—In re Curtiss’ Will, 250 NY 
S 146, 140 Misc 185—Cincinnati, 
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H & D R Co V Ives, 3 N.T.S. 
895 

Ohio —In re Estate of Palmer, 28 
Ohio N P, NS. 200 
Tex —Evans v American Pub Co , 
13 SW2d 358, 118 Tex 433—O’¬ 
Rourke V. Fort Worth Star-Tele* 
gram, Civ App, 19 S W 2d 136, er¬ 
ror dismissed. 

Va —State-Planters Bank & Trust 
Co of Richmond v. Common¬ 
wealth. 6 S E 2d 629 
Wis—In re Heymann’s Will, 208 N. 

W 913. 190 Wis 97 
19 C J p 396 note 23 
Residence without domicile 

A person may be a resident of a 
place, or have a residence there, 
without having a domicile there, 
lowra—-Bonner v Keandrew, 214 N- 
W 536. 203 Iowa 1355 
NJ—Duke \ Duke, 62 A 466, 70 N 
JEq 135. affirmed 65 A 1117, 72 
N T Eq 434, 940 

Residence and legal residence in dif¬ 
ferent places 

Iowa—Ijiidlow V Szold, 57 N W. 
676, 90 Iowa 175 

Ky—li.iker v Baker, Eeeles & Co, 
17.1 SW 109, 102 Ky 68.3, LRA 
1917C 171, affirmed 37 S Ct 152, 
2t2 US 94. 61 L Ed 386—Tipton 
V Tipton, 8 SW 440, 87 Ky. 243, 
10 K> L 252 

21. US—In re Kalp.ic hnikoff, DC 
I’a 28 P’ 2d 288—Gallagher v Car- 
roll, DC.MY, 33 P'Supp 945— 
WoKister County Trust Co v. 
Lons, I)CMa<-.s, 14 F Supp 754, 
rovtrsi d on other grounds, CCA, 
Riley \ Worcester County Trust 
Co 89 P^ 2d 59, certiorari granted 
Worcester County Tiust Co v 
Rile\, 57 set n.n. 301 US 678, 
81 LPld 1338. affirnud 58 S Ct 
185, 302 US 292. 82 L PJd 268— 
U S V Curran. C C A N Y , 2®^ 
P' 206 

Ala—Ex paite Bullen, 181 So 498, 
236 Ala 56 

Conn —Clegg v. Bishop, 136 A. 102, 
105 Conn 564 

Fla—Mmuk v Minick, 149 So 483, 
4 88. Ill Fla 469, quoting Corpus 

Juris. 

Ga—Avery v. Bower, 152 SB. 239, 
I'/O G.a 202 

Hawaii—In re Estate of Grant, 34 
Hawaii 559 

Ind—Hayward v Hayward, 116 N. 
E. 966, 65 Ind.App. 440, rehearing: 
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DOMICILE 


§ 2 


b. Use of Teims in Statutes 

The terms ^^domicile" and ^Tesidence/' as used in 
statutes, are commonly, although not necessarily, con¬ 
strued as synonymous. 

Whether the term ‘‘residence,” as used in a stat¬ 
ute, will be construed as having the meaning of 
“domicile,” or the term “domicile” construed as “res¬ 
idence,” depends on the purpose of the statute and 
the nature of the subject matter,, as well as the con¬ 
text in which the term is uscd.22 It has been de¬ 
clared that the terms “residence” and “domicile” 


are almost universally used interchangeably in stat- 
utes,23 that “residence,” when used in statutes, is 
generally interpreted by the courts as meaning 
“domicile,” but with important exceptions,^^ and 
that whenever the terms are used in connection with 
subjects of domestic policy, the terms are equiva- 
lcnt,“5 as they also are, generally, where a statute 
prescribes residence as a qualification for the en¬ 
joyment of a privilege, or the exercise of a fran¬ 
chise;-® and “residence” as used in various particu- 


demed 116 NE 746, 65 Ind App 
440 

Iowa—In re Jones’ Estate, 182 N 
W 227, 192 Iowa 78, 16 A L. R 
1286 

Ky —Hite's Adm’r v Hite’s Ex’r, 97 
SW2d Sll, 205 Ky 786—Wheeler 
V. Burgess, 93 S.W 2d 351. 263 Ky 
693—Baker v Baker, Eccles & 
Co, 173 S W 109, 162 Ky. 683, L 
RA1917C 171, affirmed 37 S Ct 

152. 242 US 394. 61 L Ed 386 

Lia—Succession of I*urdy v. Klock. 
15.5 So 394. 179 La 902 

Md—Shenlon v Abbott. 15 A.2d 906 

NJ—In re Dorian* e’s Estate, 170 
A. 601. 115 NJEq 268. supple¬ 
mented 172 A 503, 116 NJEq 

204, su.stained Dorrance v Martin, 
176 A 902, 13 NJMisc 168, af¬ 
firmed 184 A 743, 116 N J Law 
362, certiorari denied 56 S Ct 949, 
298 US 678, 80 L Ed 1399, re¬ 
hearing denied 56 S Ct 957, 298 U 
S 692, 80 LEd 1410, and cer¬ 

tiorari dented Camden Safe De¬ 
posit & Trust Co V. Martin, 66 
set 949, 298 US 678, 80 LEd 
1399, and 56 S Ct 950, 298 U S 
678, 80 L Ed 1399 

N Y —Rawstorne v Maguire, 192 N 
E 294, 265 NY 204. affirming 269 
N Y S 39, 240 App Div 1—Kemp 
V Kemp, 16 N Y S 2d 26, 172 Misc 
738—In re Hartshorne’s Estate, 11 
N Y S 2d 814. 171 Mis* 27—In re 
Rotholz’ Estate. 300 NYS 56. 164 
Misc 914—Dublin v. Dublin. 270 
NYS 22, 150 Mi.se. 694—In re 

Riley’s Will, 266 NYS 209, 148 
Miso 588—In re Wendel's Estate, 
259 NYS 260, 144 Misc 467—In 
re Curtis.s’ Will, 250 N.Y.S 146, 
140 Misc 185—In re Bennett's Es¬ 
tate. 238 NYS. 722. 135 Mi.se 486 
—Maloney v Maloney, 22 NYS 
2d 334—Cincinnati, & D R Co. 
v Ives, 3 N Y S 895 

Ohio—Hill V lllumenberg, 19 Ohio 
App 404 

Or.—Ell Bridge Co. v. Lachman, 265 
P 435, 124 Or 592 

Pa.—In re Nicholls’ Guardian, 86 
Pa Super 38—In re MeShea’s Es¬ 
tate, 20 Pa Dist & Co. 222—In re 
Blessing’s Estate, 29 Pa Dist 3, 
68 Pittsb Leg J. 78. 15 Del Co 224, 
affirmed 110 A. 76. 267 Pa 380— 
In re Fegley’s Estate, 4 Schuyl¬ 
kill Reg 256. 


Tenn —Brown v. Brown, 261 S W 
959. 150 Tenn 89—llyder v. Ry¬ 
der, 66 SW2d 235, 16 Tenn App 
64—Howell V Moore, 14 Tenn 
App 694—Boone v. Boone. 3 Tenn 
App 141. 

Tex —Pittsburg Water Heater Co. 
of Texas v. Sullivan, 282 S W 576. 
115 Tex 417 

Va —State-Planters Bank & Trust 
Co of Richmond v. Common¬ 
wealth. 6 S E 2d 629—Talley v. 
Commonwealth, 103 S E 612, 127 
Va 516 

Wis —In re Village of Chenequa, 
221 NW 856. 197 Wis. 163. 

19 C J. p 397 note 24 
Same rule as to ''abode** 

Conn —Clegg v Bishop, 136 A. 102, 
105 Conn 564 

Ky—Hite’s Adm’r v Hite’s Ex’r, 97 
SW.2d 811, 265 Ky 786 
Tenn —Brown v Brown, 26l S W. 

959, 150 Tenn 89. 

Same rule as to “home** 

Ky —Hite’s Adm’r v Hite’s Ex’r, 97 
S W 2d 811, 265 Ky 786—Johnson 
V Harvey, 88 S W 2d 42, 261 Ky 
522—Boyd v Commonwealth, 149 
SW. 1022, 140 Ky 764, 42 LRA, 
NS. 580, AnnCasl914B 481 
Mass —Commonwealth v Bogigian. 
164 NE 472, 265 Mass 531 — 

Rourkc V Hanchett, 134 N E 355, 
240 Mass 557. 

Ohio—Hill V Blumenberg, 19 Ohio 
App 404 

Pa—In re Nicholls’ Guardian, 86 
Pa Super. 38—In re MeShea’s Es¬ 
tate. 20 Pa Dist & Co 222 
Wis—In re Village of Chenequa, 
221 N W 856, 197 Wis 163. 

22 . US—U S V. Curran. CCAN 
Y., 299 F 206—In re Brannock, 
DC Iowa, 131 F 819 
Ala—Baker v Conway, 108 So 18, 
214 Ala 366 

Fla—Evans v Evans, 194 So. 216, 
217, quoting Corpus Juris— Ilousey 
V. Rutter, 166 So 558. 123 Fla. 156 
—Minick V. Minick, 149 So 483, 
488, 111 Fla. 469, quoting Corpus 
Juris. 

Ill —In re Quinn's Estate, 283 Ill. 
App 597 

Mich.—School Dist. No 1 Fractional 
of Mancelona Tp. v. School Dist 
No 1 of Custer Tp , 211 N.W. 60, 
236 Mich. 677. 


N Y.—Rawstorne v Maguire, 192 N. 
E 294, 265 NY 204, affirming 269 
N.Y S 39, 240 App Div 1—Kemp v. 
Kemp, 16 N Y S 2d 26, 172 Misc. 
738—Cincinnati. H. & D. R. Co. v. 
Ives, 3 N Y S 895 

Pa.—Hunter v Bremer, 100 A. 809, 
256 Pa. 257, AnnCasl918A 152 

Va —Wilkinson v. Spiller, 129 S.E. 
235, 143 Va 267—Cooper’s Adm’r v. 
Commonwealth, 93 S.E 680, 121 Va. 
338 

19 CJ p 394 note 14. 

As to particular statutes: 

Attachment see Attachment § 32 c. 
Bankruptcy see Bankruptcy 9 94. 
Divorce and separation see Divorce 
§§ 71-75. 

Guardianship see the C J S. title 
Guardian and Ward 9 10. also 28 
CJ p 1069 notes 79-82 
Homesteads see the C.J.S. title 
Homesteads 9 18, also 29 C.J. p 
792 note 62. 

Insolvency see the C J S title In¬ 
solvency § 4, also 32 C J. p 821 
note 43. 

Limitations see the C J S title 
Limitation of Actions 9 208, also 
37 CJ. p 995 notes 21-22. 
Naturalization see Aliens 9 125 
Probate see the C^.S. title "l^ills 9 
352, also 68 CJ p 939 note 11 
"[a] 

Settlement of paupers see the C.J. 
S title Paupers 9 22, also 48 C. 
J p 449 notes 44—45 
Taxation see the C J S title Taxa¬ 
tion 9 309, also 61 C J. p 511 
note 3 

Venue seo the C J S. title Venue 
9 110, also 67 CJ p 123 notes Il¬ 
ls 

Voting see the C J S title Elections 
9 19, also 20 CJ p 68 note 37. 

23 . N Y —In re Bennett’s Estate, 
238 NYS. 723, 135 Misc 486. 

24 . Iowa—Fisher & Van Gilder v. 
First Trust Joint-Stock Land Bank, 
231 NW 671, 210 Iowa 531, 69 A. 
L R. 1340 

25 . Fla—Evans v. Evans, 194 So. 
216, 217, quoting Corpus Juris — 
Minick v Minick, 149 So. 483, 488, 
111 Fla. 469, quoting Corpus Juris. 

19 C.J p 397 note 29. 

26 . Fla—Evans v. Evans, 194 So. 
215, 217, quoting Corpus Juris — 
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lar statutes has been considered synonymous with according to the common view, can have oniy one at any 

_ , ^ given time. 

‘domicile.* 27 However, the terms are not neces¬ 


sarily synonymous.28 


It is a settled principle that every person must 
have a domicile somewhere.^^^ The common state- 


§ 3. Necessity and Number a... 

Every person must have a domiciie somewhere, and, ' ment IS that a person can have only one domicile 


Minick v. Minick, 149 So 483, 488, 
111 Fla 469, quoting Corpus Juris. 

19 C,J. p 397 note 28 

27. U S — Owens v Huntling, CCA 
Or, 115 F2d 160—Petition of 
Oganesoff, D C Cal, 20 F 2d 978— 
Stadtmullcr v. Miller, CCA N.T., 
11 F2d 732, 46 AL.R 895—U S. 
V. Curran, C.C A N Y . 299 F. 206. 

Fla.—Evans v Evans, 194 So 215, 
217, quoting Corpus Juris —Minick 
V. Minlek. 149 So 483, 488, 111 Fla. 
469, quoting Corpus Juris —Herron 
V. Passailaigue, 110 So. 539, 92 

Fla 88 

Hawaii —Zumvralt v. Zumwalt. 23 
Hawaii 376 

Idaho —Reubelmann v Reubelmann, 
220 P 401. 38 Idaho 159 

Ill —In re Quinn’s Estate, 283 Til 
App 507 

Iowa—Fisher & Van Gilder v. First 
Trust Joint-Stock Hand Bank, 231 
NW 671, 210 Iowa 531, 69 A L. R 
1340 

Kan—Ford v I’eck. 225 P. 1054. 116 
Kan 74, rehearing denied 227 P. 
527, 116 Kan 481 

Ky—Hite’s Adm’r v Hite’s Ex’r, 97 
SW2d 811, 265 Kv 786—Johnson 
V Harvey, 88 S \V 2d 42, 261 Ky 
522—Robinson v Paxton, 276 S \V 
500, 210 Ky 575 

La—Barrow v. Barrow, 106 So 705, 
160 La 91. 

Md—Shenton v. Abbott, 15 A 2d 906 

Mass —Inhabitants of Town of Ply¬ 
mouth V. Inhabitants of Town of 
Kingston, 193 N.E 576, 289 Mass 
57. 

Mich—Glue V. Klein, 197 NW. 691, 
226 Mich 175 

Miss—Bilbo V. Bilbo, 177 So 772, 
180 Miss 536—Weismger v MoGe- 
hee, 134 So 148. 160 Miss. 424 

Mo —In re Ozias’ Estate, App , 29 S 
W 2d 240 

Neb—Mudge v Mudge, 196 NW 706, 

111 Neb 403 

NJ—Brown v. Brown, 165 A. 643, 

112 N J Eq 600—Morgan v Mor¬ 
gan, 188 A 258, 15 N J Misc 101 

N.Y.—In re Gifford’s Will. 18 N E 2d 
663, 279 NY 470—Johnson v 

Hoile, 199 NYS 875, 205 App Div 
633—Kleinrock v Nanlex Mfg Co , 
194 NYS. 142, 201 App Div 236— 
In re Lydig’s Estate, 180 NYS 
843, 191 App Div 117—Kemp v. 

Kemp, 16 NYS 2d 26. 172 Misc. 
738—Pignatelli v Pignatelli, 8 N 
Y.S 2d 10, 169 Misc. 534—In re 

Rueff's Estate. 284 NYS 426. 157 
Misc. 680—Dublin v. Dublin, 270 N 
T.S. 22, 160 Misc 694—In re Ri¬ 
ley’s Will, 266 N.Y.S. 209, 148 Misc 


588—Maloney v Maloney, 22 N Y 
S 2d 334—Cincinnati, H & D R 
Co V Ives, 3 N Y S 895 
N D —Slate ex rel Sathre v Moodie, 
258 NW 558, 65 ND 340—City 
of Enderlin v Pontiac Tp, Cass 
Countv. 242 NW 117, 121, 62 N.D 
105, citing Corpus Juris. 

Ohio —In re Murray, 4 Ohio N P ,N 

5 , 233, affirmed 8 Ohio Cir Ct..N S , 
498. 18 Ohio CirDec 652 

R I—Greene v. Willis, 133 A. 651. 
47 RI 375 

Tenn —Brown v Brown, 261 S W. 
959. p-^n Tenn 89 

Tex—r'Msburg Water Heater Co 
of Texas v Sullivan, 282 SW 576, 
115 Tex 417—^Hill v John W Hunt 

6 Son. Civ App, 12 SW2d 638— 
Johnson v State, (hv App, 267 S 
W 1057. error refused—Funk v 
Walker. Civ App. 241 SW 720 

19 CJ p 397 note 25 
*‘XleBident** as meauiug ''domiciled” 
ITS—Sweenev v Distiiet of Colum¬ 
bia. 113 F2d 25, 27, 72 App D C 
30, 129 A HR 1370, certiorari de¬ 
nied Dislnct of Columbia v Suee- 
nev. 60 S Ct 1082, 310 US 631, 
84 HEd 1402. 

28. Fla—Evans v. Evans, 194 So 
215, 217, quoting Corpus Juris — 
Housey v Rutt€*r, 166 So 558, 123 
Fla. 156—Minuk v Minick 149 So 
48.1. 488, 111 Fla 469. quoting Cor¬ 
pus Juris. 

Mich—School Dist No 1, Fractional, 
of Mancelona Tp v School Di‘-t 
No 1 of Custer Tp, 211 NW 60, 
236 Mich. 677 

N Y —Kemp v K«*mp, 16 N Y S 2d 26, 
172 Misc 738 

Va—AVilkinson v. Spiller, 129 SE 
235, 143 Va 267. 

"Resident” 

Under Oregon statute providing 
that militia shall consist of United 
States male citizens “resident within 
the state,’’ the words “resident wnth¬ 
in the state’’ are equivalent to “re¬ 
siding within the state”, and “dom¬ 
icile” IS not intended as a prerequi- 
‘=site to valid enlistment —Owrons v 
Huntling. C.C.AOr, 115 F 2d 160, 162 

29. U S —U S ex rel Thomas v 
Day, CCA NY, 29 F 2d 485 

Conn—McDonald v Hartford Trust 
Co. 132 A 902, 104 Conn 3 69 
Ill —Pope V. Board of Election 
Com’r.s, 18 N E 2d 214, 370 Ill 

196. 

Iowa—Fisher & Van Gilder v First 
Trust Joint-Stock Hand Bank of 
Chicago, 231 N W 671, 210 Iowa 
631, 69 A.H R. 1340—In re Jones’ 


Estate. 182 NW 227, 192 Iowa 78, 
16 A H R 1286 

Ky —Wheeler v Burgess, 93 S W 2d 
351, 263 Ky 693—Johnson v Har- 
vty. 88 SW2d 42. 46. 261 Ky. 522, 
citing Corpus Juris—Robinson v. 
Paxton, 276 SW 500, 210 Ky 675— 
Staiar’s Adm’r v Commonwealth, 
239 SW 40, 194 Ky. 316 
Ha —Horio v Gladney, 97 So. 16, 
15.3 Ha 993 

Mass—Commonwealth v Davis, 187 
NE 33. 284 Mass 41—Ness v Com¬ 
missioner of Corporations and Tax¬ 
ation. 181 NE 178, 279 Mass 369, 
82 A 1j R 977—Commonwealth v 
Bogigian, 164 NE 472. 265 Mass. 
531—Roiirke v Hanchett, 134 N E 
35.5. 240 Mass 557—Feehan v Tre- 
fry. 129 NE 292, 237 Mass 169 
Miss—Weisinger v. McGehee 134 
So 148. 160 Miss 424 
N Y —In re Hydig’s Estate. ISO N Y 
S 813, 191 App Div 117—In re 

Wfiidel’s Estate. 259 NYS 260, 
144 Misc 467—In re Stone’s Estate, 
240 NYS 398. 135 Misc 7 !0—In 
re Lvon’s Estate, 3 91 NYS 2(»0 
117 Misc 389. athriTifd 192 NYS 
936, 200 App Div 918 
Or—Stewart v Stewart, 242 P 852, 
117 Or 157 

Pa—Fortney v Bobrofskio, 196 A 
489 3J9 l*a 44—In re MeShea’s Es¬ 
tate 20 Pa Disl & Co 222 
Tenn—TTvder v Hyder, 66 S W 2d 
23.5 16 Tenn App 64—Howell \ 

Moore, 14 Tenn App 594—Boone v 
Boone, i Tenn App 141 
Tex—I’lttsburg Water Heater Co of 
Texas V Sullivan, 282 SW 576, 135 
Tc-x 417 

Va—Bowen v Commonwealth, 101 S 
E 232 126 Va 182—Cooper’s Adm’r 
V Commonwealth, 93 S E 680, 121 
Va 338 

Wis —In re Hevmann’s Will, 208 N 
W 913, 190 Wis 97. 

19 CJ p 398 note 32. 

Same rule applied as to “legal resi¬ 
dence” 

Conn—Salem v. H\me, 29 Conn 74 
Ky—Hines v Gaines, 232 SW 624, 
192 Ky 198 

Same rule applied as to “residence” 

Ky—1‘eltit’s Ex’x v City of Hex- 
ington, 237 S W. 391. 193 Kv 679 
Okl—Richardson v Gregg, 290 P. 

190, 144 Okl 102. 

Importance of domicile 

(1) The fact of domicile Is often 
one of the highest importance to a 
i/.rson. It determines his civil and 
political rights and privileges, du¬ 
ties. and obligations; it Axes his 
allegiance; it determines his belliger- 
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at any given time however, it has been said that | time for the same purpose,^! but that he may have 
a person may have only one domicile at the same | 


ent and neutral character in time of 
war; it regulates his personal and 
social relations while he lives, and 
furnishes the rule for the disposal of 
his property when he dies —^Abing- 
ton V. North Bridgewater, 23 Pick, 
Mass , 170 

(2) “The succession of movable 
property, whether testamentary or 
in case of intestacy, except as regu¬ 
lated by statute, the jurisdiction of 
tlu probate of wills, the right to 
vote, the liability to poll tax, and 
to military duty, and other things, 
all depend upon the iiartv’s legal les- 
idence or domicile ’’—Pickering v 
Wiiuh, 87 P 763, 766. 48 Or 600. 9 
L n A .N S . 1150 

(3) "A life may be so vagrant that 

a person will have no home in any 
citv i»r town, w’here he can claim 
any oT the rights or piiviUgcs apper¬ 
taining to that rdcilitm But, in re¬ 
gard to questions of citizenship, and 
the disposition of pioperty after 
death, t very person must have a 
dorriioil '■—Gilman v Gilman, 52 Me 
165, 174, 83 Ami) 5(i2 ' 

Rare case of no domicile 

‘Sa\ign> .saj s it is a rare cise 
but It does happen that a p< rson m ly 
be W'lthout a domicile” —Matter of 
Grint. 114 NYS 567. 573, 83 Mi&< 
2r>7 

30. U S —U S ex rel Thomas v 
Dav CCA NY. 20 F 2d 4X5—In 
re Kalpar hiiikoff Dt’Pa 2X F 2d 
28S—(l.illagber v Carroll, D C N Y., 
33 F Supp 915—W'oicester County 
Trust Co \ Long DC Mass, 14 
FSut»t» 751, reversed on other 
grounds, C A , Riley v Won « s- 
ter County Trust Co, 80 F 2d 59, 
certiman granted 'Woritster Coun¬ 
ty Trust Co V Ililev, 57 SCI 0.t>, 
301 U S 078, M L Ktl 13 tX, atliimed 
58 S (n 1X5, 30J U S 292. 8J L Ld 
268—U y V Curiaii, CCANY, 
299 F 200 

Ala—Lx partt Bulleri, 181 So 408, 
236 Ala 56 

Cal.—De La Mont an\ a v De La Mon- 
tanva, 44 1* 315. 112 Cal 101, 63 

Am S R 165. 32 LRA 82 
Conn—('■h gg v Bishop, 136 A 102, 
105 Conn 564 

Ga—Avery v Bow'er, 152 SK 239, 
170 Ga 202 

Hawaii—In re Estate of Grant, 34 
Hawaii 550 

Ind—Croop v Walton, 157 NE 275, 
199 Ind. 262, 53 ALH 1386. 

Iowa—Flshor & Van Gilder v First 
Trust Joint-Stock Land Bank of 
Chicago, 231 NW 671, 210 Iowa 
531, 69 A L K 1340 
Ky.—Hite’s Adm’r v Hite’s Ex'r, 97 
SW.2d 811, 265 Ky 786—Wheeler 
V Burgess. 93 S W 2d 351. 263 

Ky. 693—Johnson v. Harvey, 88 


S.W.2d 42, 46. 261 Ky 522. citing i 
Corpus Juris—Staiar’s Adm’r v | 
Commonwealth, 23^ SW 40, 194 
Ky 316 

La—Succession of Purdy v. Klock, 
155 So. 394, 179 La 902—Barrow 
V. Barrow, 106 So 705, 160 La 
91. 

Md—Shenton v Abbott, 15 A 2d 906 
Ma.ss—Commonwealth v Davis, 1X7 
N E 33, 284 Mass 41—Common¬ 
wealth V. Bogigian, 164 NE 472, 
265 Mass 531—Rourke v Hanchett, 
134 NE 355, 240 Mass 557—Fee- 
han V Trefry, 129 NE 292, 237 
Mass 169. 

Miss —Weisingcr v. McGehee. 134 
So. 148, 160 Miss 424—McHenry v. 
State, 80 So 763, 119 Miss 280 
Mo —In re Ozias’ Estate, App , 29 S. 
W 2d 210 

N J —In re Dorrance’.s Estate, 170 A 
601, 115 N J Eq 268. supplemented 
172 A 503 116 NJEq 204. sus¬ 

tained Dcur.ince v Martin, 176 A. 
002, 13 NJ.Misc 168 affirmed 184 
A 743, 310 N J Law 362, certiorari 
denied 56 S Ct 919, 298 US 078. 
80 L Ed 1199 reliesiring dcnie*d 
56 set 957, 298 US 692. 80 L Ed 

3 410. and eeitieirari denie^d Camden 
Sato Deposit & Trust Co v Mar¬ 
tin. 50 set 919. 208 US 678. 80 
LEd 1390 , and 56 S Ct 950, 298 
US 678. 80 LEd 1390. 

X Y.—Rawsloriie* v Maguire, 102 N j 
K 294, 265 N Y 204, affirming 269 
NY'S 30, 210 AppDiv 1—Kemp 

V Ke-mp, 36 N Y S 2d 26, 372 Misc 

738- In re Ilaitshorne’s Estate, 11 
NYS2d 814, 171 Misc 27—In re 
Rotholz' Estate. 300 N Y" S 56, 164 
Mise 93 4—^Dublin v. Dublin, 270 
N Y S 22, 150 Misc 694—In re 

Rilev’.s Will, 266 N Y.S 209. 348 
Misc 588—In re Wendel’s Eslate*. 
259 NYS 260, 114 Mist 107— 

In re Beechwood, 254 NYS 4 73, 
142 Misc 400—In re Curtiss’ Will, 
250 NYS 116, 140 Muse 185— 

In re Be*rinell’s Estate, 238 NYS 
723, 1J5 Muse 480—Maloney v 

Maloney 22 N Y S 2d 334—Cintiii- 
nati, H & D R Co v Ives, 3 N. 

Y S 895 

Oliio—Hill V Blumenberg, 19 Ohio 
App 401 

Or—Ell Bridge Co v Lachman, 265 
P 4 35, 124 Or 592—Stewart v 

Stewart, 242 P 852, 117 Or 157 
Pa—Fortney v Bobrofskie, 3 96 A 

4 80. 320 Pa 44—May v May, 94 
I*a Super 293—In re Nitholl’s 
Guardian. 86 Pa Super. 38—In re 
Mt Shea's Estate. 20 Pa Dist & Co 
222—In re Blessing’s Estate, 29 Pa 
Dist 3. 68 PittsbLegJ 78, 15 
Del Co 224, affirmed 110 A 76, 267 
Pa 380 

Tenn —Brown v Brown, 261 S W. 
959, 150 Tenn 89—Howell v 
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Moore, 14 Tenn App 594—Boone v. 
Boone, 3 Tenn App 141. 

’fex —Pittsburg Water Heater Co. of 
Texas v Sullivan, 282 S W. 576,. 
115 Tex 417 

Va—^Wilkinson v Spiller, 129 S E. 
235, 3 43 Va 267—Talley v Com¬ 
monwealth. 103 SE 612, 127 Va. 
516—Bowen v Commonw'ealth, 101 
S E 232. 126 Va 182—Cooper’s 
Adm’r v Commonwealth, 93 S E 
680. 121 Va 338 

Wis—In re Village of Chenequa, 221 
NW 856. 197 Wis 163 
19 CJ p 397 note 24, p 398 note 33. 

Same rule as to “domicile of citisen. 
ship” 

Okl —Richardson v Gregg, 290 P. 
190, 144 Okl 3 02 

Same rule as to **legal residence” 

Ky—Burr’.s Adm’r v Hatter, 43 S 
W2d 26. 240 Ky. 721—Baker v. 
Baker, Eetles & Co. 173 SW 109. 
162 Ky GS’t, LRA 1917C 171, af¬ 
firmed 37 S Ct. 152, 242 U S 394, 
61 I. Ed 386. 

Miss—McHenry v State, 80 So 763, 
119 Miss 289 

Tenn —Boone v Boone, 3 Tenn App. 
141 

Same rule as to “residence” 

Ill—Andeison v I’lfer, 146 NE 171, 
315 Ill 164, 37 ALR 134 
K> —Pettit’s Ex’x V City of Lexing¬ 
ton, 2*37 SW 391, 19*3 Kv 679 
Mont—Herrin v Herrin, 63 P 2d 137, 
103 Mont 469—Sommers v Gould, 
165 P 599, 53 Mont 5.38. 

ND—Stall ex rel Sathre v Moodie, 
258 NW 558. 65 ND 340 

Many successive domiciles 

A person in his lifetime may have 
many domiciles, one after another, 
if at e.ath time he relcicates himself 
he does so with intention of making 
new location his permanent home — 
Wheeler v Burgess, 93 S W.2d 361. 
263 Ky. 693 

31. Conn —McDonald v Hartford 
Trust Co, 132 A 902, 104 Conn 
169. 

Ind—Hayward v Havw^ard, 13 6 N E. 
966 65 Ind App 440, rehearing de- 
nifd ll(i NE 746, 65 Ind App 440. 
lowci—^lii re Jones’ Estate, 182 N W. 

227. 192 low^a 78. 16 ALR. 1286. 
N Y —In re Lydig’s Estate, 180 N.Y 

5 843, 193 App Div 117—In re 

Stone’s Estate, 240 NYS 398, 135 
Misc 736—Cincinnati, II & D. R 
Co V Ives. 3 N Y S 895. 

l*a —In re Fegley's Estate, 4 Schuyl¬ 
kill Reg 256 

Va —State-Planters Bank & Trust 
Co. of Richmond v Commonwealth, 

6 S E 2d 629 

19 CJ p 398 note 34 

For purpose of succession, a per¬ 
son can have only one domicile. 
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two domiciles for some purposes.®* 

§ 4. Kinds 

Domicile may be divided into domicile of origin, 
domicile of choice, and domicile by operation of law. 

Domicile may be divided into domicile of origin, 
domicile of choice, and domicile by operation of 
law,^^ which are separately considered in the next 
succeeding sections. The subject may also be clas¬ 
sified territorially, as national and domestic,*"^"* or as 
national, quasi-national, and municipal's domicile. 
Again, it has been said that one may have a com¬ 
mercial, a political, or a forensic domicile, all of 
which may exist at one and the same time and in 
different localities.^S 

An elected domicile is the domicile of parties 


fixed in a contract between them for the purpose 
of such contract.^"^ 

Extraterritorial domicile is considered in the C. 
J.S. title Conflict of Laws § 6 b. also 25 C.J. p 326 
note 65-p 327 note 77. 

§ 5. - Domicile of Origin 

A person’s domicile of origin is the domicile of his 
parents, the head of his family, or the person on whom 
he is legally dependent, at the time of his birth. It is 
generally, but not necessarily, the place of birth. 

The law attributes to every individual a domicile 
of origin,^® which is the domicile of his parents,^^ 
or of the head of his family,"*® or of the person on 
whom he is legally dependent,^^ at the time of his 
birth. While the domicile of origin is generally the 


Ala.—Lucky v Roberts. 100 So 878 
211 Ala 578 

Iowa—In re Jones’ K'state, 182 NW 
227, 192 Iowa 78. 16 ALR 1286 
Ohio.—Hill V. Blumcnbertj, 19 Ohio 
App 404—In re E.state of Palmer, 
28 Ohio NP.NS, 200 
19 CJ. p 399 note 35. 

Separate domiciles for different pur¬ 
poses 

(1) It has been said that the same 
person may have a domicile in one 
place for one purpose and in another 
place for another purpose —In re 
Jones’ Estate, 182 NAV 227, 192 Iowa 
78, 16 ALR. 1286—19 C J. p 399 note 

36. 

(2) Commercial, political, and for¬ 
ensic domicile sec infra § 4 

32. Ohio—In re Estate of P'^lmer. 
28 Ohio N P ,N S , 200 

19 C J. p 399 note 35 

Two domiciles for service of proc¬ 
ess 

“A man may have two domiciles m 
different state.s. or within separate 
jurisdictions, so as to be amenable to 
a process of this des< ription in ei¬ 
ther That a man may have two 
domiciles for some purposes, al- 
thoug:h he can have but one for suc¬ 
cession to personal piopeit>, is well 
settled in England and in other coun¬ 
tries ”—flreene v CJreene, 11 Pick, 
Mass., 410, 415. 

33. Ind—Croop v AValton, 157 NE 
275, 199 Ind 262, 53 ALR 1386 

Iowa —In re Jones’ Estate, 182 N AV 
227, 192 Iowa 78, 16 ALR 1286 
Ky.—Johnson v H.irve>, *88 S AV 2d 
42, 47, 261 Ky 522, citintr Corpus 
Jtiris. 

Miss.—^AVeisinger v McGehee, 134 So 
148, 160 Miss 424 

N C.—Thayer v Thayer, 122 SE 
307, 187 NC 573. 

Tenn —Hyder v. Hydcr, 66 S W 2d 
236, 16 Tenn App 64 
Tex.—Pittsburg AVater Heater Co of 


Texas v. Sullivan, 282 S.AV. 576, 
115 Tex 417 
19 CJ. p 399 note 37. 

34. La—Steens* Succession, 18 So 
503, 47 La Ann 1561. 

19 C J. p 399 note 38 

35. Ind —Hayward v. Hayward, 116 

NE 966. 970, 65 Ind.App 440. 

rehearing denied 116 N E 746, 65 
Ind App 440 

19 CJ p 399 note 39. 

Distinctioii 

"There may be ‘national domicile,’ 
relating to residence in a nation; 
•quasi national domicile,’ relating to 
residence in a state, or ’municipal 
domicile,’ sometimes referred to as 
‘domestic domicile,’ relating to resi¬ 
dence In a county, township, dr mu- 
nicijmlity The first two are some¬ 
times included in the term ‘national 
domicile.’ ”—Hayward v. Hayward, 
supra. 

ITo municipal domicile 

"There is now no such thing m 
law as a domicile in a particular 
city One is domiciled in a country 
or territory, although he may reside 
in a particular city The contrary 
notion IS to confuse domicile with 
residence’*—Matter of Grant, 144 N. 
Y S 567, 83 Misc 257, 271. 

36. Fla—Smith v. Croom, 7 Fla 81, 
150. 

19 C J p 399 note 40. 

Commercial domicile 

(1) “There may be a commercial 
domicil acquired by maintenance of 
a commercial establishment in a 
< ountry, in relation to transactions 
connected with such establishment ’’ 
—XT. S V Chin Quong Look, D C 
AVash , 52 F. 203, 204, quoting Bou- 
vier L H. 

(2) English doctrine of commf.'cirl 
domicile see 19 C J p 399 note 40 
[a] (3)-(4), 25 CJ p 327 notes 67- 
74, and Conflict of Laws 5 6b text 
and note 84 


The “domicile of BuccesBlon,” as 

distinguished from a commercial, 
political, or forensic domicile, is the 
actual residenc e of a man within 
some particular jurisdiction, of such 
character as shall, in accordance 
with well established principles of 
the public law, give direction to the 
sue cession to his personal estates — 
Smith v Croom, 7 Fla 81, 82 

37. NY—^Woodworth v Bank of 
America, 19 Johns 391, 10 Am D. 
239 

38. Mass—Commonwealth v. Davis, 

187 NE 33 284 Ma.ss 41 
NY—In re Lydig's Estate, 180 NY 

S 843, 191 AppDiv 117—In re Ly¬ 
on's Estate. 191 N A' S 200 117 

Misc 189, affirmed 192 N Y S 936, 
200 AppDiv 918 
19 CJ p 399 note 42 

39. Ga—McDowell v Gould. 144 S 
E 206, 166 Ga 670 

Iowa—In re Jones’ Estate 182 NAY. 

227, 192 Iowa 78, 16 ALR 1286 
19 CJ p 399 note 42 
Birthplace unknown 

If the place of a person’s birth 
IS “not known, then . . . [his 

domicile] is the place of which 
. [he] has the earliest recol¬ 
lection, where he w'as first seen and 
knowm hv others ’’—Matter of Bye, 
2 Dal\. NY, 525, 528 

40. N Y —Cohen v Delaware, L & 
AV It Co . 269 N Y S 667, 150 Misc 
450 

S(-_rribbs V Floyd, 199 SE 677, 

188 SC 443 

Tenn—Hyder v. H>der, 66 S AV.2d 
2 15, 16 Tenn App 64. 

19 CJ p 399 note 42 

41. N C —Thayer v Thayer, 122 S.E. 
307, 187 NC 573 

SC—Cribbs V Floyd, 199 S.E. 677, 
188 SC 443 

“Zn case of Illegitimacy the domi¬ 
cile of origin [is] that of the moth¬ 
er *’—Thayer v. Thayer, 122 S.E. 307, 
308, 187 N.C. 673. 
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28 C.J.S. 

place where one is born^^ or reared,^^ it may be 
elsewhere.^^ 

The domicile of origin has also been defined as 
the primary domicile of every person subject to the 
common law.^S 

§ 6. - Domicile of Choice 

A domicile of choice is the place which a person has 
chosen for himself to displace his previous domicile, it 
is based on the intention of the person. 

A domicile of choice is the place which a person 
has elected and chosen for himself to displace his 
previous domicile ,^6 has for its true basis or 
foundation the intention of the person A person 
having more than one residence may choose which 
of them shall be his domicile,^ ^ and his choice is 
final if made in good faith,although he may spend 
less time at his domicile than at his other resi¬ 
dence.^^ 

Acquisition of, and capacity to acquire, a domi¬ 
cile are considered in §§ 8-12, infra. 

§ 7. - Domicile by Operation of Law 

Domicile by operation of law is that domicile which 
the law attributes to a person, independently of his own 
intention or actual residence. It ordinarily results from 
legal domestic relations. 

Domicile by operation of law is that domicile 
which the law attributes to a person, independently 
of his own intention or actual residence.^^ It is 


§ 9 

consequential, ordinarily resulting from legal domes¬ 
tic relations,52 as that of the wife arising from 
marriage,53 or the relation of parent and child.^^ 
Whenever a person does not fix a domicile for him¬ 
self, the law will fix one for him in accordance with 
the facts and circumstances of the case and an 
infant’s domicile will be fixed by operation of law 
where it cannot be determined from that of the par¬ 
ents.^® 

The domicile of particular classes of persons is 
considered in § 12 infra. 

§ 8. Acquisition of Domicile 

The elements involved in the acquisition of domi¬ 
cile are considered in the three sections immediate¬ 
ly following, and the capacity to acquire domicile in 
§ 12 infra. Examine Pocket Parts for later cases. 

§ 9. - Concurrence of Residence and In¬ 

tent 

For the acquisition of a domicile of choice, actual 
residence in a particular locality and intent to remain 
are required, or must concur. The intent to remain may 
be formed after removal to the new location. 

Domicile of choice is entirely a question of resi¬ 
dence and intention, or, as it is frequently put, of 
factum and animus.®’^ To constitute such a domi¬ 
cile, or to effect a change of domicile, there must 
appear both.an actual residence in a particular lo- 
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42. Ga—McDowell v. Gould, 144 S 
E. L»06. 166 Ga 670 

Ky —Johnson v Harvey, 88 S W 2d 
42, 46, 4 7, 261 Ky 522, citing Cor¬ 
pus Juris. 

19 C.J p 400 note 43 

43. Ky—Johnson v. Harvey, 88 S. 
W2d 42, 261 Ky 522 

44. SC—Cnbbs v. Floyd, 199 SE 
677, 188 SC 443 

19 C.J p 400 note 44 
4t5. NY—Matter of McElwaine, 137 
NTS. 681, 77 MIsc 317. 

46. Fla—^Wade v. Wade, 113 So 
374, 93 Fla 1004 

Iowa—In re Jones’ Estate, 182 N 
W 227. 192 Iowa 78, 16 ADR 
1286 

N.C—Thayer V Thayer, 122 SE 307, 
187 NC 573 
19 C J p 400 notes 47, 48 

Poreififu domicile 

An American citizen may acquire 
a domicile of choice in China —In re 
Coppock’s Estate, 234 P. 258, 72 

Mont. 431, 39 ADR 1152—19 CJ p 
400 note 47 [c]. 

4/7. Ind.—Croop v. Walton, 157 N 
E 275, 199 Ind. 262, 53 ALR 
1386. 

48 . N.J — In re Dorrance's Estate. 
170 A. 601, 115 N.J.Eq. 268. sup- 


[ plernentcd 172 A 503, 116 N J Eq 
204, sustained Doiranee v. Martin, 
176 A 902. 13 NJMisc 168, af¬ 
firmed 184 A 743, 116 N J Daw 
362. certiorari denied 66 S Ct 949, 
298 US 678, 80 D Ed 1399, re¬ 
hearing denied 56 S Ct 957, 298 
US 692, 80 LEd. 1410, and cer- 
tioraii denied Camden Safe De¬ 
posit & Trust Co V Marlin, 56 S 
Ct 949, 298 U S. 678, 80 D Ed 1399, 
and 56 S Ct 950, 298 US. 678, 80 
DEd. 1399. 

Pa—In re Winsor’s Estate, 107 A 
888, 264 Pa 652 

19 CJ p 400 note 51. 

49. NJ — Duke v. Duke, 62 A 466, 
70 N J Eq 135, affirmed 65 A 
1117, 72 NJEq 434, 940 

Choice controUed by evidence 

Mass—Thayer v Boston, 124 Mass. 
132, 146, 26 AmR 650 

19 C J p 400 note 61 [a] 

50. NJ—Duke v. Duke, 62 A 466, 
70 NJEq 135, affirmed 65 A 1117, 
72 N J Eq. 434. 940. 

51. Towa.—In re Jones' Estate, 182 
NW 227, 192 Iowa 78, 16 A.L R 
1286. 

NY—In re Dyon’s Estate, 191 NY 
S. 260, 117 Misc 189, affirmed 192 
N.Y.S 936. 200 App.Div. 918. 
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N C —Thayer v. Thayer, 122 S.E. 
307, 187 NC 673 

52. NY—In re Dyon’s Estate, 191 
NYS 260, 268, 117 Misc 189, af¬ 
firmed 192 NYS 936, 200 App. 
Div 918 

N C —Thayer v Thayer, 122 S E. 

307, 308, 187 NC 673 
19 C J p 400 note 55 

53. Ky—John.son v Harvey, 88 S 
W2d 42. 261 Ky 522 

18 C J. p 400 note 55 

54. Ky —Robinson v. Paxton, 276 
S W 500, 210 Ky. 575. 

55. Ky.—Ashland v Catlettsburg, 
189 SW 454. 172 Ky 364 

Tenn —Denny v Sumner County, 184 
SW 14, 134 Tenn 468, DR A. 

1917A 286. 

56. Ky—Douisville & N. R Co v. 
Kimbrough, 74 S W 229, 115 Ky. 
512 

19 C J p 401 note 67. 

67. Iowa—In re Coldburn’s Estate, 
173 NW 35, 186 Iowa 690 
NC—In re Martin’s Estate. 117 S. 

E 661, 185 N C. 472 
Okl —Strathmann v. Kinkelaar, 233 
P. 215, 217, 105 Okl 290, quoting 
Corpus Juris. 

19 C.J. p 401 notes 60, 61. 
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cality and an intention to remain there or to make residence and the intent to remain must concur, or 
it one’s home,5* or, as frequently stated, the fact of be coupled, or be found together;^® and the same 


58. US—State of Texas v State 
of Florida, Fla & Tex , 59 S Ft 
563, 306 US 398. 8.i U Ed 817. 
121 ALR 1179—Owens v Hunt- 
ling. CCA or. 115 FJd 100— 
Granite Trading Corpoi.ition v 
Harris. C C A N C . 80 F 2d 171— 
McHaney v tHinningham, C (’’ A 
La. 4 F 2d 725—Princi' v New 
York Life Ins Co. D C Mass, 24 
F Supp 41—Wt ndell v IJoHman 
DCKJ, 24 FSupp 63—Leave v 
Boston Elevated Ry Co. D C 
Mass , 14 F Supp. 775—Bnsendon 
V. Chamberlain, C C S C, 53 F 

307 

Ala—Ex parte State ex rel All- 
man, 188 So 085, 237 Ala 012— 
Ex parte Bullen, 181 So 4 98, 236 
Ala 56 

Cal—R>der v Rvder, 37 P Jd 1069, 
2 Cal App 2d 426 

Conn—Foss v Foss, 136 A 98, 105 
Conn 502—Gold v Gold, 124 A 
246, 100 Conn 007 

Del —Coca-Cola International Corpo¬ 
ration v New Yolk Trust Co, 
Ch , 8 A 2d 511 

DC—Stallforth v IleKenng, 77 F 
2d 548, 64 Api) D C 290, certioiari 
denied 56 S Ct 123, 296 US 606, 
80 L Ed 430 

Fla—Wade v Wade, 113 So 374, 
93 Fla 1004 

Hawaii —In re Estate of Grant, 34 
Hawaii 559 

Tnd —Croop v Walton, 157 N E 275, 
199 Tnd 262, 53 A 1^ R 1380 

Kan—Ford v I’eek, 225 P 1054, 116 
Kan 74, rehearing denied 227 1’ 
527, 116 Kan 481 

Ky—Robinson v Paxton. 276 SW 
500, 210 Ky 575—Wallis v Short, 
237 SW 675, 193 K> 827 

La—Succession of Dancic*, 186 So 
14, 191 La 518— Sue t esHion of 

Webre, 136 So 67, 172 La 1104— 
Brewste r \ Ernie t, 122 So 54. 108 
La 226—T.iorio v Gladney, 97 So 
16, 153 La 9‘)3. 

Me—Gilmaitin v Emery, 1 60 A 874, 
131 Me 226 

Md — l»attison v Firor, 126 A 109, 
14 6 Md 24 3 

Mass—Atwood v Atwood, 8 N E 2d 
916 297 Mass 229—Tucdle \ 

Flint. 180 NE 222, 283 Mass 106 
—Ivatz v Katz, 174 NE 202, 271 
Mass 77 

Miss—Me Henr\ v State, 60 So 763, 
119 Miss 289 

Mo—Nolkcr V Nolker, 257 SW 798 
—In re O/.Ias’ Instate, App. 29 S 
W 2d 240—Finle.v \ Finle>, App, 
6 SW2d 1000—Ila\s v Hays. 282 
S.W 57, 221 Mc^ App 516 

Mont—In re Coppock’s Estate, 234 
P 258, 72 Mont 431, 39 ALR 
1152 

N.J —Di Bngida v Di Brigida. 172 
A. 505. 116 N J Eq 208—In re Dor- 
rance’s Estate, 170 A. 601, 115 N 


J Bq 268. supplemented 172 A 
503. 116 N J Eq 204. sustained 

Dorranc^e v Martin. 176 A 902, 13 
N J Alisf* 108, afhrnied 18 4 A 74 ?, 
116 N .1 Law 362. certiorari dc'- 
nical 56 S Ct 949. 298 U S 678, 80 
L Ed 1.399 rehc'aiing denied 56 S 
Ct 957, 298 U S 092, 80 L Ed 

1410 and certiorari d<*ni< d Cam¬ 
den Safe Deposit & Trust Co v 
ATartin, 56 S Ct 9i9. 298 IIS 678. 
80 T^Ed 1399. and 56 S Ct 950. 
298 US 078. 80 L Ed 1399—Rin¬ 
aldi v. Rinaldi, 118 A 685, 9 4 N 
J Eci 14—In re Gilb<‘rt’s Estate*. 

15 A 2d 111, IS N J Misc 540— 
Schweitzer v Buser, 190 A 89, L'l 
N j ATisc 217—In re Collins' Es¬ 
tate*. 165 A 285, 11 NJMisc 233— 
Bruc'ckmann v Fiignoca. 152 A 
78(1. 9 N.) Misc 128 

NY —Rawstorne v Maguire, 192 N 
E 294 265 NY 204. affirming 269 
NTS 39. 240 App Div 1—In re 
•lohnson's Will. IS N Y S 2d 958 
259 AjipDiv. 290, appeal denied 
20 N Y S 2d 671—Kemp v Kemp 

16 NYS2cl 26, 172 Misc 738—In 
re Lvneh's Estate, 11 N Y S 2d 303, 
170 Misc 966—Pignatelli v T’lg- 
natelli, 8 N Y S 2d 10, 169 Misc 
534—In re Rotholz’ Estate, 300 N 
Y S 56, 164 Misc 914—In re Loh- 
mann's Estate. 283 NYS 38. 157 
Misc 169—In re Beechwood, 254 
NYS 473. 142 Misc 400—In re 
Curtiss' Will, 250 NYS 146, 140 
Misc 18.5—In re Stone's Estate 
240 NYS 398, 135 Misc 736—In 
re Brown's Will, 23.3 NYS 145, 
150, 133 Misc 457—In re Lyon’s 
Estate. 191 NYS 260, 117 Mise 
189. affirmed 192 NYS 936, 200 
App Div 918—In re Fricks Es¬ 
tate, 190 NYS 262, 116 Misc 488 
—Maloney v. Malone>. 22 N Y S 2d 
334—Jjcviton V Levitc^n, 6 NYS 
2d 535, modified on other grounds 
4 NYSJd 992. 251 App T)i\ 670 

NC—In re Martin'.s Estate, 117 S 
E 501, 185 NC 472 

ND—Mc.Ew'^en v McEwen, 197 N 
W 802. 50 N D 662 

Okl —Youngblood v. Rector, 259 P 
579, 120 Okl 210 

Pa—Hunter v Bremer, 100 A 809. 
256 Pa 257, AnnCasl‘H8A 152— 
Huslcm V Huston. 197 A. 774 1 30 

l*a Super 501—Anderson \ Alillc*i, 
182 A 742, 120 T\i Sui>cT 463— 

Harrison v Harrison. 16.3 A 62. 
107 Pa Super 101—Gearing v 

Gearing. 90 Pa Super 192—In rc 
Narr’s Estate. 1 l*a Dist & Co 
786 

Tenn —Browm v. IJow's, 42 S W 2d 
210, 163 Tenn 178, denying ri*- 

hearing 40 S W 2d 1017, 163 Tenn 
138—Howell V Aloore. 14 Tt nn 
App 594—Tarver v Tarver, 10 
Tenn App. 677, 684, citing CoiiiUE 
Juris. 


Vt—Tn re Hanrahan’.s Will, 194 A. 

4 71 109 Vt 108—Dailey v Town 

ot Ludlow, 117 A 771, 102 Vt 312 

V.i --(jluilfoil v TTfiAes, 194 SE 804, 

169 Va 548—Talle> v. Common- 
w^ealtb, 103 SE 612, 127 Va 516— 
Coop'U’s ‘Vdm’r v Commonwealth, 
93 SE 680. 121 Va 3 38 

Wash—In le Olson’s Estate', 77 P 
2 c] 781. 78 4. 194 Wash 219, quot¬ 
ing Corpus Juris. 

Wis— In re Hevmanii .s Will, 208 N 
W 91.3. 190 Wis ‘»7 
19 CJ p 402 note 06, p 404 note 84 
—20 C J p 71 note* 78 
Abandonment or loss of domicile 
.see infr.i 13 

“The authorities are all agreed 

that the two f'ssr'ntial elements [of 
domic lie! are rc'sideiice and the in- 
Untion to makt‘ the* pl.ac c of resi¬ 
dence the home”—Tn re Coppock’s 
Estate. 234 P 258. 259, 72 Mont 431, 
39 ALR 1152 

l^eading and foundation cases 

NY—Tn re Ncwiomh, 192 NY 238 , 
8 4 NE 950—Depuy v. Wuitz, 53 
N Y 556 

Change of domicile by wife 

(1) A change of habitation or 

bodily presence Is not a nc*c essarv 
condition of a eh.ingo of domicile* 
by a wife, as her domicile depc'nds 
upon th.it of her husband—Glue v. 
ICIcin, 197 NW 69] 226 Mich 175 

—19 CJ p 416 note 69 [hi 

( 2 ) Capacity of married woman 
to acquire domicile see infra § 12 d 

In absence of notarial declaration, 

“change of domic ile’’ Irom one* par¬ 
ish to another rc‘quires, in Louisi¬ 
ana, both remov'al and intention to 
reni.iin—Sure c*ssion of llausmann, 
112 So 4 08, 163 La 527 
19 C J. p 4 30 note 8 y fd]. 

59. US —Sweeric*y v. District of 
Columbia, DC. 113 F 2 d 25, cer¬ 
tiorari denied Distiict of Columbia 
v Sweinev, 60 S Ct 1082, 310 U 

5 631. 84 L Ed 1402— Granite 

Trading Corporation v Harris, C 
CANC, SO F2d 174—SWitt & Co 
v Lie klidc'i, C C A W Va , 7 F 2 d 

19—T^eave v Boston Elc‘vatcd Rv 
Co. Tie Mass 14 FSupp 775. 

Al.a—Ex p.irte State c x re 1 Altman, 
188 So 68 . 1 , 237 Ala 642 
Vrk—State v Red Oak Trust & Sav¬ 
ings Bank, 267 S W 566, 167 Ark 
234 

Conn—Foss v Foss, 136 A. 98, 99, 
105 Conn 502—McDonald v Hart¬ 
ford Trust Co, 132 A 902, 104 
Conn 169 

Del —Coca-Cola International Corpo¬ 
ration V New York Trust Co, 
Ch. 8 A2d 511 

Ga.—Avery v Bower, 162 S E 239, 

170 Ga. 202—Mayo v. Ivan Allen- 
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union of act and intent, or actual location in, or re¬ 
moval to, a i>articular place with intent to remain, 
has been required for “residence” or “lepal resi¬ 
dence,” or a chanj^c thereof, in cases using those 
terms in the sense of domicile 


As soon as a point of time is reached when resi¬ 
dence and intent concur, the domicile is obtained.®^ 
It is not necessary that the intention to acquire a 
new domicile should exist at the time of removal, 
as the animus manendi may be formed afterward.®^ 


Marshall Co. 180 SE 20. 51 Ga 
App 250. 

Iowa—In re Colburn’s Estate, 173 
NW 35 

Ky—Wheeltr v BiirKe«=.p, 93 S W 2(1 
351, 253 Kv 693—Semple v Corn- 
inonwealth, 205 S W. 789. 181 Ki 
675 

La—Succession of Webio, 136 So 
67. 172 La 1104—Tlrew^tcr v Em- 
let. 122 So 54, 168 La. 326—Le 
Hlanc V Louffhridtje, 95 So 419, 
153 La 109 

Me—GilmuTtin v Emery, 160 A 
874, i:;i M(‘ 236 

Md—Shtnlon \. Abbott, 15 A 2d 906 

Ma.ss—llosa v Rosa, 5 N E 2d 417, 
296 Mass 271—Tm lie v Flint, 186 
N E 222 283 Mass 106—Ness v 

Commissioner of Corporations and 
Taxation. ISl NE 178. 279 Mass 
369, 82 A L R 977 

Neb—In le Mf><f's Estate, 288 N 
W 35. 137 Neb 60 

N J —Rinaldi v Rinaldi, Ch , 118 A 
685—Di Rri^ida v Li RriHfida. 172 
A 505. 509, 116 N I Kq 208— 

Brown v Brown, 165 A 643, 112 
N J E(i 600—S(bw<‘i1/er v- Buser, 
190 A 89, 15 N I Mis< 217 

NT—In re Johnson’s Will, 18 N Y 
S 2d 958, 259 App Div 290, appeal 
denied 20 N Y S 2d 671-In re Lv- 
di^r’s Estate, 180 NYS 843. 191 
App Div. 117—In re Lynch's Es¬ 
tate, 11 N Y S 2d 301, 170 Mis( 

966—PiKnatelli v' RiKnatelli, 8 N 
YS2d 10, 169 Misc 534—CarJione 

V Cirbone, 2 N Y S 2d 869, 873. 

166 Mi.se 924—In re Lohnninn’s 
Estate, 283 NTS. 38, 157 Mis( 

169, affirmed In re Lohmann’s 
Adm’r, 290 NYS 135, 248 App 
Div 714—In re Fist hcr’s E^-tate, 
271 NYS 101, 151 Mist 74, af¬ 
firmed 277 NYS 939. 243 App 

Div 685—In re Wended's Es1.*ite, 
259 NYS 260 144 Misc 467 — 

In re Curtiss’ Will, J^O N YS 146, 
140 Mise 185—In ie, T»rown’.s Will, 
233 NYS 145, 131 Misc 457— 

In re Lvon's Estate, 191 NYS 
260, 117 Mis( 189, aflirnied 192 N 

Y S 936—In re TallmadK-e, 181 N 

YS 336, 109 Misc 696—In rc 

Green’s Estate, 164 NYS 1063, 
99 Misc 582 

N C —How'ard v Queen City Coach 
Co, 193 SE 138. 212 NC 201— 
In re Finlay.son’s Estate, 173 SE 
902. 206 NC 362—In re Martin’.s 
Estate, 117 SE 561, 185 NC 472 
ND—McEwen v McEwen, 197 N 
W 862. 50 N D 662 
Okl —Youngblood v Rector, 259 P 
679. 126 Okl. 210—Strathmann v. 


Kinkelaar. 233 P 215. 217 105 Okl 
290, quoting Oorpns Jnrls. 

Pa—In re I><nranc€'‘s Estate, 163 A 
303, 309 Pa 151 ccrtioraii dtnud 
Deirrante v Commonwealth of 
J’erins>lvania. 53 S Ct 222, 287 IT 

5 660. 77 LEd 570. and affirmed 
In le' Dorrami’s Estate, 172 A 
900, oeitioTuri denied l^orrance v 
Commonw e.ilth of Pennsylvtinia. 
53 set 507. 288 US 617, 77 LEd 
990—May V Ma>. 94 Pa Super 293 
— In le Narr's Estate', 1 Pa Inst 

6 Co 786 

Tex—Evans v Ament an I’ub Co, 13 
S^V 2d 358, 118 Tex 433 
Va—Guilfoil V Hayes, 194 SE 801, 
169 Va 54 8—Bowen v Common- 
w'ealth, 101 SE 232. 126 Va 182— 
Coopt r s \dm’r v Commonwealth, 
93 S E 680. 121 Va 3.18 
19 CJ p 401 note 62 

“In e>rdcr to acquire a new domi¬ 
cile tht'ie must he a union of resi¬ 
dent' and intention Resident e with¬ 
out intenlmn, or intentitin uithout 
resident e, is of no avail ’’—In re 
Newcomb, 84 N E 950, 192 NY 238, 
250 

60. Ark—Stale v Red Oak Trust & 
Savings Bank, 267 S W. 566, 167 
Ark 234 

—Bragg V Bragg, 90 P 2d 329, 
32 Cal \pp 2d 611 

Colo —Kay v Strobeek, 254 P 150, 
81 Colo 144. 

Fla—AVade v AVade, 113 So 374, 93 
Fla 1004—Chaves v Chaves, 84 So 
672, 79 Fla 602 

Ga—Ma>o v Ivan Allen-Manshall 
Co, 180 SE 20, 51 GaApp 250 
low'^a—Ta>le>r v. Independent St hool 
Ib.st of Earlham, 164 N W. 878, 181 
Iowa 544 

Kan —Rt)berts v Robertstin, 254 P 
1026 123 Kan 222—Adams v Ev¬ 

ans, 19 Kan 174—Ingiaham v Mc- 
Graw, 1 Kan 521—Hatch v Smith, 

4 9 I’ 698, 6 Kan App 64 5 
Ky—Thomas v. Newell, 127 S W 2d 
610, 277 Ky, 712—National Lite & 
Accident Ins. Co v I’ate*, 54 S W. 
2d 663, 246 Ky 186—Burr’s Adm’r 
\ Hatter, 43 S W 2d 26, 240 Ky 
721—Nunn v. Hamilton, 26 S AV 2d 
526. 233 Ky 663—Bailey v Nor¬ 
man’s Adm’r, 15 S AV 2d 1005, 228 
Ky 790—Commonwealth v Ott, 4 
SA\"2d 417, 223 Ky 612—Pettit’s 
Ex’x v City of Lexington. 237 S 
W 391. 193 Ky 679—Hurst v 

Plemingshurg, 188 S W. 1085, 172 
Ky 127 

Md—Pattison v Firor, 126 A. 109, 
146 Md. 243—Brafman v. Brafman, 
125 A. 161, 144 Md 413, certiorari 
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denied 44 S Ct 633. 265 U S 588, 
68 L Ed 1193—l\)pe' v AVilliams, 
56 A 543. 98 Md 59. 66 L R A. 

.‘'98. 103 Am S R 379, affirmed 24 
set 573. 193 US 621, 48 LEd. 
817 

Midi—Leonetti v Tolton. 250 NW 
512, 51.1, 264 Mich 618. citing Cor¬ 
pus Juris —Wrij^ht v Gc'ne.see Cir¬ 
cuit Judge, 75 N AA’' 165, 117 Mich 
244 

Mtmt—Ht'rrin v Herrin, 63 P 2d 137, 
103 Mtint 469 

Nev—Pro^.v.on v J'resson, 147 P. 
JOM J082 38 Nev 203 

—AVallate & Sons v Castle, 68 
N A' 370—Gasper v AA’ales, 221 N 
YS 421. 223 App Div 89—In re 
Sevmour. 177 NYS 702, 107 Mi.se 
—Li'viton v Lcvittin, 6 N Y S 2d 
535. modified on otht'r grounds 4 
NA"S2d 992. 254 App Div 670 
ND—Slat(‘ f'x rel Snthre v Moodie, 
258 NAY 558 65 ND 340 

Pa—Alburger v Alburger. 10 A 2d 
888, 138 Pa Super 3.19—Starr v. 

Starr, 78 Pa Super 579 
Tenn —Brown v Hows, 42 S AV 2d 
210, 163 Tenn 178, denying rehear¬ 
ing 40 SW2d 1017. 163 Tenn 138 
Wash—Kankdborg v Kankelborg, 90 
P 2d 1018, 109 Wash 259—In re 
Olson’s Estate, 77 P 2d 781, 194 
AVa.sh 219 

'Yis—(\irter v. Sommormeyer, 27 
AVis 665 

One entering* and residinfiT on a 
homestead in a particular stale, so 
as to acquire it under the federal 
lawrs, becomes a resident of that 
state—I)(»lan v Keppel, 179 N W. 
515. 189 Iowa 1120 

61. Del—(\>ca-Cola International 

Corporation v New York Trust Co, 
Ch , 8 A 2d 511 

A^a—Guiltml v Hayes, 191 SE 804, 
169 Wi 518— Talley v Cc»mmon- 


WM alth. 

UG 

S E 

612. 127 Va 

.516 

19 C.J p 

4 02 

note 

63 


62. Kan - 

--Ford v 

Peck. 225 I’ 

1054, 


116 Kan 74, reheat irig denied 227 
P 527. 116 Kan 481 
Kv —Bailey \ Norman’s Adm’r, 15 
SA\ 2d 1005, 1007. 228 Ky. 790. 

quoting Corpus Juris. 

Pa—In rc Dorr.intt's Estate, 163 A 
303. 309 I’a 151, certiomri denied 
Dorrance v. Commonwealth of 
I’onnsylvania, 53 S Ct 222, 287 U. 
S 660, 77 L Ed 570, and affirmed 
In re Dorrance’s Estate, 172 A. 
900, certiorari denied Dorrance v. 
Commonwealth of I’c'nnsylvania, 63 
set 607, 288 US 617, 77 LEd. 
990. 

19 C.J. p 402 note 64. 
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Thus, if a person leaves his domicile, and while re¬ 
siding elsewhere forms an intention not to return, 
but to make his new residence his home permanent¬ 
ly or for an indefinite period, he thereby acquires a 
new domicile.®^ 

§ 10. - Residence 

a. Physical character 
b Duration 

a. Physical Character 

The physical character of the residence Is of. no 
Importance m fixing the domicile, except as it may bear 
on the question of intent. Any building or shelter used 
as a permanent residence may serve, although not having 
the usual appearance of a dwelling house or the ordinary 
comforts of a home. 

The jihysical character of the residence is of no 
importance in fixing the domicile,®^ except as it may 
have a bearing on the question of intent,®*'* and it is 
immaterial whether the person lives in his own 
dwelling or in a hired house,®® or at a boarding 
house or hotel.®'^ Residence in some one particular, 
houi^e as a fixed place of abode is not essential ®^ 
A domicile may be any building or shelter used as 


a permanent residence, although not characterized 
by the usual appearance of a dwelling house or the 
ordinary comforts of a home ®® It may be a build¬ 
ing detached from the principal residence,^® such as 
a dormitory for servants.*^^ 

As between hvo residences, the place where a per¬ 
son sleeps may be determinative of his domicile.*^2 

"Principal establishment.** A statute fixing domi¬ 
cile at one’s "principal establishment” means princi¬ 
pal domestic establishment.'^^ 

b. Duration 

Apart from statutory regulation, no particular period 
of residence is required to establish domicile, and any 
residence, however short, will suffice when coupled with 
intent; without intent, residence, however iong con* 
tinued, will not establish domicile. 

Except as the rule may be affected by statutory 
regulation, no particular period of residence or spec¬ 
ified length of time in a particular place is re¬ 
quired in order to establish a domicile,'^'* but when 
coupled with the element of intent to establish a 
domicile any residence, however short, will be suf¬ 
ficient,'^^ even if it is but for a day'^® or an hour.'^'^ 


63. Kan—Ford v Peck. 22.'> P 1054, 
116 Kan 74, rehearing denied 227 
P. 527, 116 Kan 481 

Ky —Railcy v Norman’s Adm’r, 15 
SW2d 1005, 1007, 228 Ky 790, 

quoting Corpus Juris. 

Va—State-Planters Bank & Trust 
Co of Richmond v. Commonwealth, 
6 S E 2d 629 

19 C.J p 402 note 66 

64- Kan—Stracklejohn v. Campbell, 
12 P.2d 829. 830, 136 Kar 145, 

quoting Corpus Juris —Ford v 
Peck. 225 P 10.')4, 116 Kan 74, re¬ 
hearing denied 227 P 527, 116 Kan 
481. 

19 CJ p 403 note 67 

65. Kan—Stracklejohn v Campbell, 

12 P2d 829, 830. 136 Knn 145, 

quoting Corpus Juris —Ford v. 
Peck, 226 P 1054. 116 Kan 74. re¬ 
hearing denied 227 P 527, 116 Kan/ 
481. ^ 

19 C.J p 403 note 68. 

66 . La —Brewster v Emlet, 122 So 
64, 168 La 326 

19 C J p 403 note 69. 

67- La—Succession of Dancie, 186 
So 14. 191 La 518—Brewster v 
Emlet, 122 So 54, 168 La 326 

N J.—In re Gilbert's Estate, 16 A 2d 
111, 18 NJMisc 540 

19 C.J p 403 note 70 

68. Me —Parsonlield v. Perkins, 2 
Me. 411. 

19 CJ. p 403 note 71. 

6^ Kan.—Stracklejohn v Campbell, 
12 P2d 829, 830. 136 Kan. 145, 
quoting Corpus Juris. 

19 C.J. p 403 note 72. 


70. Mich —Pond v. People, 8 Mich 
150. 

71. Mich —Pond v People, supra 

72. Iowa—State v Savre, 105 NW 
387, 120 Iowa 122, 113 Am S U 452, 
3 L R A ,N S , 456 

19 C J p 403 note 76 

73. La—Mosely v Dabezies, 76 So 
70.'), 142 La 256—H>man v. Schlen- 
ker, 10 So 623, 44 La Ann 108 

74. Del —Coca-Cola International 

Corporation v New York Trust Co, 
Ch , 8 A 2d 511. 

Kan—Ford v Peck, 225 P 1054, 116 
Kan 74, rehearing denied 227 P 
627, 116 Kan 481 

Ky —Bartlett v Buckner's Adm'r, 
97 SW2d 80.5, 265 Ky 747 

I La—Succession of Dancie, 186 So 14, 
191 I.a 518 

Mo—Nolker v Nolker, 257 SW 798 
—Finley v. Finley, App , 6 S W 2d 
1006 

NY—Beischer v Belscher, 235 NY. 

5 652. 653, 226 App Div 454, quot¬ 
ing Corpus Juris, and reversing 230 
NYS 278, 132 Miso 576 

Pa—In re Narr’s Estate, 1 Pa Dist 

6 Co 786 

VI—D.nloy v Town of Ludlow, 147 
A 771, 102 Vt 312 

10 CJ p 403 notes 77. 78 
Prolonged residence is not essen¬ 
tial to acquisition of domit ile —Foss 

V Foss, 136 A 98, 105 Conn 502 
To effect a change of domicile, no 

lapse of time is necessary —Guilfoil 

V Hayes, 194 SE 804, 169 Va 548 

75. La—Brewster v Emlet. 122 So 
54, 168 La 326 


Mo —Finley v Finley, App , 6 S W 
2d 1006 

NJ—In re Gilbert's Estate, 16 A.2d 
111. 18 N J Mist 540 

NY—Beischer v Bei.sther, 235 NY 
S 052, 653, 226 App Div 454, quot¬ 
ing Corpus Juris, and reversing 
230 NYS 278, 132 Misc 576—In re 
Fischer's Estate, 271 NYS. 101, 
151 Misc 74, affirmed 277 NYS 
‘>39. 243 App Div 685—In re Cur- 
tis.s' Will, 250 NYS 146, 140 Misc 
185 

Pa —In re Dorrance’.s Estate, 163 A 
303, 309 Pa 151. terliorari denied 
Dorranc e v Commonwealth of 
Pennsvlvania, 53 S Ct. 222, 287 

IT S 660, 77 L Ed 670. and affirmed 
In re Dorrance’s Estate, 172 A 
900, certiorari denied Dorrance v 
Commonwealth of Pennsylvania, 53 
set 507, 288 US 617, 77 L Ed. 
990—In re Narr’s Estate, 1 Pa. 
Dist & Co 786 

19 CJ p 404 note 79 

76. Ky —Bartlett v Bucknei's 
Adm’r. 97 S W.2d 805, 265 Ky. 747. 

Me—Stockton v. Staples, 66 Me. 197. 

Mo—Nolker v. Nolker, 257 S W. 798. 

NY—Beischer v Beischer, 236 N.Y. 
S 652, 653, 226 App Div 464, quot¬ 
ing Corpus Juris, and reversing 
230 NYS. 278, 132 Misc. 576. 

Vt—Dailey v. Town of Ludlow, 147 
A 771, 102 Vt 312 

19 C J. p 404 note 80. 

77. Mo —Nolker v Nolker, 267 S.W. 
798—Finley v Finley, App, 6 S. 
W2d 1006. 

Vt—Dailoy v Town of Ludlow, 147 
A. 771. 102 Vt. 312. 
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Although a long-continued residence in one place 
has been regarded, in some decisions, as strong evi¬ 
dence, or even a controlling circumstance, in deter¬ 
mining the question of domicile,'^* residence alone, 
however long continued, will not establish domi¬ 
cile or effect a change of domicile, in absence of 
the requisite intention. 

§ 11. - Intent 

a. In general 

b Intention as to length of stay 

c. Bona fide intention; motive 

d. Voluntary removal 

e. Intention to return 

f. Change of nationality 


a. In General 

Domicile, or a change thereof. Is largely a matter of 
Intention. 

While, as appears in § 9 supra, actual residence 
in a locality and intention to remain are both es¬ 
sential to domicile, it is frequently declared that 
domicile,®^ or “residence” or “legal residence” as 
used in the same scnse,*^i is largely a question, or 
matter, of intention, in the absence of fraud and 
It IS said that intention is the fundamental or con¬ 
trolling clement,^^ that it is a decisive,®^ dominant,*® 
necessary,** or important*"^ factor, and that it is 
largely determinative of the question.** 

A chanye of domicile or residence depends on in¬ 
tention,** or, as sometimes stated, on a dual inten- 


78. Iowa —In re Titterington, 106 
N.W 761, 130 Iowa 356. 

19 CJ p 404 note 81 

79. US—Chew v Nicholson, DC 
Del . 281 F 400 

Ala—Ex parte Bullen, 181 So 498. 
236 Ala 56 

N J—Rinaldi v Rinaldi, 118 A. 685, 
94 N J Eq 14 

NY.—In re Fischtr's Estate. ?71 N 
Y S 101, 151 Misc 74, affirmed 277 
N Y S 939, 243 App Div 685— 

In re Curtis.s' AVill, 250 N Y S 
146, 140 Mise 185 

l*a—In re Narr's Estate, 1 I'a Dist 
& Co 786 

19 CJ p 404 note 82 

"Residence alono, no matter how 
longr. can only he important a.s a 
ground from ^hich to infer inten¬ 
tion,”—Carbone v Carbone, 2 N Y S 
2d 869. 873. 166 Mi.se 924 

8(X Ind —Croop v Walton, 157 N E. 
275. 278. HIM Ind 252 53 ADR 

1386 citinj? Corpus Juris. 

N J —Trust Co of New Jersey yy 
Spalding:, 4 A 2d 401, 125 N J Eq 
66 

NY—Leviton v Lcviton, 6 N Y S.2d 
535, modified on other grrounda 4 
N Y S 2d 992. 254 App Div 670 
Pa—Commonwealth ex rel Cron- 
hardt v Cronbardt, 4 A 2d 589, 
135 Pa Super 117—Starr v Starr. 
78 Pa Super 579—Ganster v Gan- 
ster, 5 Pa Dist & Co 50.3. 39 Lane 
L Rev 87—In re Narr’s Estate, 1 
Pa Dist & Co 786—Freeth v 

Freeth. 30 Pa Dist 789. 

19 CJ p 405 note 89 
Conduct indicative of intention 
NY.—Limburg: v Snyder. 1 N Y S 2d 
741, 253 App Div 844, affirmed 14 
N.E 2d 822, 277 N Y 725 
“A bare intent to make a particu¬ 
lar place one’s residence is not suffi¬ 
cient to establish a domicile. There 
must be some appropriate action har¬ 
monizing with the intent.”—Brown v 
Hows, 42 SW.2d 210, 212, 163 Tenn 
178, denying: rehearing 40 S.W 2d 


1017, 163 Tenp 138—Hyder v. Hyder. 

66 SW2d 235. 241, 16 Tenn App 64 

81. Cal —Chambers v Hathaway, 
200 P 931. 187 Cal 104—Dreher v 
Superior Court of Riverside Coun¬ 
tv. 12 P2d 671, 124 Cal App 469— 
Younger v Spreckels, 106 P 895, 
896, 12 Ceil App 175. 

Ill—^Ander.son v Pifer, 146 NE 171, 
315 Ill 164, 37 ALR 134—Tobias 

V Tobia.s. 208 Ill App 539 See 
Weber Chimney Co. v. Johnson, 205 
Ill App 348. 

Iowa—Hams v Harris, 215 N.W 
661, 205 Iowa 108 

Nv —National Life & Accident Ins 
Co V. I\ite, 54 S W 2d 663, 246 Ky. 
186—Commonwealth v liarkness’ 
Adm’r, 246 SW 803, 197 K> 198 
—I’ettlt’s Ex’x V City of Lexing¬ 
ton, 237 S W 391, 193 Kv 679 

La—State v Wimby, 43 So 984, 119 
La 139, 121 Am S K 507, 12 L R A , 
NS, 98 

Mo—Trigg v. Trigg, 41 S W 2d 583, 
226 Mo App 284—Finley v Finley, 
App, 6 SW2d 1006 

N Y —Gasper v Wales, 227 N Y S 
421, 22.3 App Div 89—I'addack v 
Lewis, 69 NYS 1, 3, 59 App Div 
430, affirmed 72 N E 1146, 179 N Y 
591—In re Honeyman, 192 NYS 
910, 117 Misc 653, affirmed 193 N 

Y S 936, 202 App Div 728—In re 
Se>mour. Sur. 177 NYS 702. 107 
Misc 330—Leviton v Leviton, 6 
N Y S 2d 535, modified on other 
grounds 4 N Y S 2d 992, 254 App 
Div 070 

Okl—.Johnson v I'etty, 281 P. 276, 
279, 138 Okl 208—Jacobson v Kill, 
221 P 21, 94 Okl 146 

Or—Popejoy v Boynton, 230 P 1016, 
112 Or 646 

Pa—Petition of Knauer, 134 A 463, 
287 Pa 115—Casey’s Case, 1 Ashm 
126—Graybill v Hoover, 28 Pa 
Dist. 389, 36 Lane L Rev. 48, 32 

York Leg Rec. 144 

SC—St. Clair v St. Clair, 178 SE 
493, 176 SC. 83. 
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WIs—In re Village of Chenequa, 221 
N.W 856. 197 Wis 163 

19 CJ p 405 note 89 

82. Wis —In re Village of Chenequa, 
221 NW 866, 197 Wis 163 

83. Conn —Town of Washington v. 
Town of Warren, 193 A 751, 123 
Conp 268 

Ind —Croop v Walton, 167 N E 275, 
278. 199 Ind 262, 53 A L R 1386, 
citing Cozpns Juris. 

La—Brewster v Emlet, 122 So. 54, 
168 La 326 

N Y —In re Cornish's Estate, 22 N Y. 
S2d 451 

Pa —In re Narr’s Estate, 1 Pa Dist & 
Co. 786. 

19 CJ p 406 note 91 

84. N Y —In re Bennett’s Estate, 
238 NYS 723, 135 Misc. 486 

85. Ky—Hite’s Adm’r v Hite’s Ex’r, 
97 SW.2d 811, 265 Ky 7S(>—Bart¬ 
lett V Biit'kner's Adm’r. 97 S W 2d 
805, 265 Ky 717—Burrs Adm’r v. 
H.itter, 43 S W 2d 26, 240 Ky. 721. 

86. RI —Soucy v Knight, 161 A. 
132, 52 R I 405 

87. Mass —Gardner v Gardner, 122 
NE 308, 232 Ma.ss 253 

NY—In re Lynch’s Estate, 11 NY. 
S 2d 303. 170 Misc 9(i(i 

88. N J —Smith v Starkey Farms, 
149 A. 759, 8 N J Misc 259 

89. US—Swift & Co V Lidklider, 
C C A W Va . 7 F 2d 19 

Cal —Johnston v Benton, 239 P 60, 
73 Cal App 565. 

Ind —Croop v Walton, 167 N E 275, 
278, 199 Ind 262, 53 A L R 1386, 
citing Corpus Juris. 

Ky —Wheeler v Burgess, 93 S W 2d 
351, 263 Ky 693—Wallis v Short, 
237 SW 675, 193 Ky 827 

Wash—In re Olson’s Estate, 77 P.2d 
781, 784, 194 Wash 219, quoting 
Corpus Juris. 

19 C J p 405 note 90. 

Absence of any intention to live 

elsewhere is the essential fact that 

raises a change of abode to a “change 
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tion to abandon the former domicile and to acquire 
another.^® 

Legal or moral duty. The question of domicile 
or the accompanying intention is not affected by the 
fact that It was the legal or moral duty of the in¬ 
dividual to reside in a given place.®^ 

b. Intention as to Length of Stay 

The Intention to remain in a locality, which la es¬ 


sential to domicilo, has been variously referred to as an 
intention to remain Indefinitely, to remain permanently, 
and to remain permanently or indefinitely. 

The intention to remain in the chosen locality, or 
animus manendi, which, as appears in § 9, supra, 
IS essential to the establishment of a domicile of 
choice or a change of domicile, is variously referred 
to in the decisions as an intention to remain indefi¬ 
nitely,^" an intention to remain permanently, or to 
make the new location a fixed or permanent home,®^ 


of domicile "—Slato-I’lanters TJnnk &. 

Trust Co of Ric hmond v Common¬ 
wealth. Va, 6 SK2d 620—Guilfoil v 

Hayes. 194 SK 804, 169 Va. 548— 

19 CJ p 407 note 4 [b] 

90. Conn—McDonald v Hartford 

Trust Co, 132 A 902, 104 Conn 
169—Gold V Gold, 124 A 246, 100 
Conn 607 

Del—Coca-Cola Inlornational Corpo¬ 
ration V New York Trust Co Ch , 
8 A 2d 511 

Hawaii —In re Estate of Grant, 34 
Hawaii 559 

Ind—Croop v Walton. 157 NE 275, 
278. 199 Ind 26J. 53 ALR 1386, 
citlrifT Corpns Juris. 

Ky—Wallis v Short, 237 SW 675, 
193 Kn 827 

Da—Succession of Webre, 136 So 67, 
172 L,a 1104 

Md—Shenlon v Abb<itt, 15 A 2d 906 
y'Mo—In re O/uus’ Estate, App 29 S 
W 2d 240 

Neb—In le M( ver.s’ Estate, 288 N W 
35. 137 Neb 60 

N T —In re Domiue’s Estate, 170 A 
601. 115 N .1 Eq 268, supplement¬ 
ed 172 A 503. 116 N J Eq 201. sus¬ 
tained Doll a rite v Martin, 176 A 
902. 13 N .1 Misc 168. affirmed 184 
A 743 116 NJ Daw 362. certioran 
denied 56 SCI 949, 29S US 678 
80 D Ed 1399, It b« arms denied 56 
S Ct 957. 298 U S 692, 80 D Ed 
1410, .ind ctrtioraii dtnied C.Undtm 
Safe Diptisil & Trust Co v Mar¬ 
tin, 56 S(’t 949. 298 US 678. SO 
DEd 1199 and 56 S tU 950 298 

US 678 80 D Ed 1.399—Sthweitzei’ 

V Rustr. 190 A. 89, 15 N J Misc 
217. 

NY—In re Trowdn idjife’& Estate, 194 
NE 756. 366 NY 283, reveisinj; 
271 N YS 1100 242 AppDiv 627— 
Pij?:natelli v PiKnalelli. 8 N Y S 2d 
10, 169 Misc 534—In r< Beechw'Otid, 
254 N Y S 473. 142 Misc 400— 

In re De Coppet’s Estate, 252 N Y 

5 654, 141 Misc 406—In re Curtiss' 
Will, 250 NYS 146, 140 Misc 185 
—In re Lvon’s Estate. 191 NYS 
260, 117 Mise 189 afllrmed 192 N 

Y S 936—In re prick’s Estate, 190 
N.Y S 262, 116 Misc 488 

Pa.—In re Narr's Plstate, 1 Pa Dist 

6 Co 786 

19 CJ p 406 note 92 

Continuance or loss of domicile see 
infra S 13. 


Intent to remain Includes intent to 
abandon old domicile 
Kan—Ford v J’eck. 225 P 1054. 116 
Kan 74, reht'annj? d<*nied 227 P 
527, 116 Kan 481 

Pa—In re Dorranc t**s Estate, 163 A 
303, 309 Pa 151, cortioian dt'nied 
Dorr.ince v Cimnnonwt alth o1 
Pennsylv.inia, .53 S Ct 222. 287 U S 
660, 77 DEd ..70, and affirmed In 
re Dorrano<‘’s Estate, 172 A 900, 
certiorari denied D<m mce v Com¬ 
monwealth of Pennsv 1 vania, 53 S 
Ct 507, 288 IT S 617, 77 L Ed 990 
“The Intention which is significant 
in effect ms «i chanf^e of dc>rnicili‘ is 
the Intention to acquiie a new' home 
ratlu r than an intention with lefer- 
f nee to an old home At wood v At¬ 
wood, 8 NE2d 916. 918, 297 Mass 
229 

91. Kv—Hailev v Norman’s Adm’r 

15 SW2d 1007, 228 Kv 790, 

quotin»r Corpus Juris. 

19 CJ p 4 06 note 1 

92. US—Granite Ti.idin#? Corpora¬ 
tion V Hams, CCANC, 80 F 3(1 
174 

DC—Goodloe v Hawk, 111 F 2d 753 
73 AppD(^ 287 

K\ —Citv of Ashl.and v Cit> of Cat- 
leltsburg:, 189 SW 454, 172 Ky 

364 

Md—Shenton v Abbott, 1.5 A 2cl 906 
—I’cil1isc>n V Fit or 126 A 109, 
146 Md 343 

Mass—Inhabitants of Town of Pl\- 
nioiith V Inhabitants of Town of 
Kingston, 193 NE 576. 389 Mass 
57. 

Neb—In rc Me>c*r’s Estate*, 288 N W 
35 137 Neb 60 

Pti—In re Nan’s Estate, 1 l*a Dist 
& Co 786 

Wash —In re Olson's Estate, 77 P 3d 
781. 194 Wash 219 
19 CJ p 404 note 84 
Possible chang-e in future 

Intention U) retain an adopted dom¬ 
ic lie for an md* finite time is suffi¬ 
cient, notw ilhstanding there may be 
further entc'rtained purpose to 
< hange domic'ile at some unfixed tlrne 
in the future, dependent on changed 
conditions which may or may not 
appear—Robinson v Paxton, 276 S 
W 500, 210 K> 575 

93. Ark —State v Red Oak Trust & 
Savings Bank. 267 S W. 566, 167 
Ark. 234. 


Cal—Rvder v Ryder, 37 P 3d 1069, 
2 CaJApp2d 426 

Conn—McDonald v Hartford Trust 
Co. 133 A 902. 104 Conn 169 

Fla—Wade v Wade, 113 So 374, 93 
Fla 1004 

Ga — Mvaton Mercantile Co v Cald- 
W'c*ll 128 SE 781, 34 G i App 151 

III—Miller V Bnnton. 128 NE 370, 
204 111 177 

Iowa—In re (V>lburn*s Estate, 173 N. 
W 3.5 186 Iowa 590 

Ky—Wallis v Short. 237 S W. 675. 
193 Ky 827 

La—Succ<*svn)n of Wi*bTe, 136 So 67, 
172 La 1104— Le Blanc v Lough- 
ridge, 9.5 So 419, 120. 15.3 La 109 

Ma«s- Atwood V Atw'Ood. 8 N E 2d 
91G 397 Mass 229 

NJ—In re Iioirance’s Estate, 170 
A 601 11.5 N J Eq 268, .suppb*- 

inrnt.d 172 A 50 1. 116 N T E^i 
304 siist lined Doi ranc c* \ Mar¬ 
lin 176 A 902, 13 N J Mise 168, 
aflirmcd 181 A 743, 116 N J Law 
303, c'lTtioran dc nic*cl 56 S Ct 949, 
298 I’ S 678 SO T. Ed 1 199. re- 
hearing denied 56 SCI 957 298 

ITS 69 : 80 LEd 1410, and cer- 
tior.in denied Caindc'ii Safi Dc- 
po*-it A Tiust Co V Marlin 56 S 
PI 949, 298 US 678, 80 LEd 
1399. and 56 S Ct 950. 298 S 
678 SO I. Ed 1.399—Brueckniann \ 
P'lignoca, 152 A 780, 9 N J Misc 
128 

NY—In re Ncw'comb. 192 NY 238. 
84 NE 950—Flit.iuer v Loser 
141 NYS 951. 156 App Div 591- 
Pignatclli V Pignatclli. 8 NYS 
2d 10, 169 Mise 534 ('’nrbone v 
Carlione. 2 N Y S 2d 869 166 Misc 

924—In re Rotholz’ Estate*, 300 N 
YS 56, 164 Misc 914—Dublin v 
Dublin. 270 NYS 32, 150 Misc 

694—In re Riley’s Will, 266 NYS 
209, 148 Misc 588—In re Beech- 

wood, 254 NYS 473, 142 Misc 

4 00—In re Curtis.s’ Will, 250 N.Y 

5 146, 140 Misc 185—In re 

Brown's Will, 233 NYS 145, 133 
ATisc 457—In re Lyon's Estate, 
191 NYS 260, 117 Misc 189, af¬ 
firmed 192 NYS 936, 200 App 

Div 918 

NC—In re Finlayson’s Estate, 173 
S E 902, 206 N G 362—In re Mar¬ 
tin's Estate, 117 S E. 561, 185 N. 

1 C 472—Town of Roanoke Rapids 
V Patterson, 113 S.E 603, 184 N. 
C. 135. 
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and an intention to remain permanently or indefi¬ 
nitely.^^ An intention to remain permanently, as 
distinguished from indefinitely, has been declared 
not necessary,®® as has an intent to make the new 
place a permanent home®® for the remainder of 
one’s life.®*^ 

c. Bona Fide Intention; Motive 

To acquire, or effect a change of, domicile, the inten¬ 
tion must be bona fide and unequivocal. The motive for 
the change is commonly not considered. 


§ 11 

To acquire, or effect a change of, domicile, the 
intention must be bona fide®® and unequivocal.®® 
There must be intention as to the fact, not as to the 
legal consequences of the fact;i so, the intention 
must be to make a home in fact, and not to acquire 
a domicile.2 

Motive or purpose. If the requisite intention is 
shown to exist, the law will not, according to most 
authorities, scrutinize the motive or purpose prompt¬ 
ing a change of domicilehowever, some decisions 


Okl —Youngrblood v Rector. 259 P 
.579, 126 Okl 210 

Pa—In re Tiorrance’s E'^tate. 163 
A .303, 309 I’a 151, certiorari de¬ 
nied Dorrance v Commonwealth 
of l’enns>lvania 53 S Ct 222, 287 
US 660, 77 LEd 570, and af¬ 

firmed In re Dorrance’s Estate, 
172 A 900, certiorari denied Dor- 
rance v Commemwealth of Ponn- 
s>lvania. 53 S Cl 507, 288 US 

617, 77 L, Ed 900—H.irrison v 

Harrison, 16 1 A 62, 107 I'a Su¬ 

per 161—llunniriKs v Hunninjfs, 
55 PaSupir -’61—IJ.inn.a v Ilan- 
n.i. IS Eehife-h C 0 L..I 422 
Tex -Pffos & N T Ry Co v 
Thompson, 167 S AV SOI, 106 Tex 
456, ri versing:, Cj\ App, 140 SW 
Ills- Simonds \ Slanolind Oil AL 
Co, Ci\App, 103 S W 2d 7S1 
Vt—T>ciik\ V Town of UudIow% 14/ 
A 771 102 Vt .412 

Wa‘'h—KankelboiK \ Kankt Iborg’, 
90 ]>2d 1018, 199 W.ish 2,59 
19 C.) p 405 note S5—20 CJ p 71 
note 78 

**Real, true, fixed home*’ 

NT)—M«Ewen \ McEwen. 197 N AV 
862 Sb6, 50 N J) 662 

Inference of intention 

Intf ntion to ist.ibli*-!! pernian<*nt 
honif mav be infilled fiom f.u ts 
extludintt int» ntion to make domicile 
el.sewhtie, and intention to establish 
l)eririanenl residence may be .shown 
bv establishing: abode without 111 - 
Itntion to remo\c_ the ic from—Foss 
V Foss, 136 A 98. 105 Conn 502 

Same true as to ’’residence*’ or ”le- 
eral residence” 

Fla—AVacle \ AVade, 113 So 374. 
375. 93 Fla 1004—Chaves v Chav¬ 
es. 84 So 672. 79 Fla 602 
low'a—Harris v Hairis, 215 N AV 
661, 205 Iowa 108 

Term —liiown v. How.«?, 42 S W 2d 
210, 163 Tenn 178, denying: re¬ 

hearing 40 SAV2d 1017, 163 Tenn 
138 

94. US — Owens v Hunlling, CCA 
Or, 115 P 2d ICO—Prince v. New 
York Lafe Ins Co, DC Ma.ss, 24 
F Supp 41—Lea\e v Roston Ele¬ 
vated Ry Co , D C Mass , 14 F 

Supp 775 —Baker v Keck, D C 111 , 
13 F Supp 486 

Ala—Ex parte State ex rel. Altman. 
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188 So 685. 237 Ala 642—Ex parte 
Bullen. 181 So 498. 236 Ala 56 
Conn—Foss v Foss. 136 A 98, 105 
Conn 502 

Del —Coca-Cola lntc‘rnational Corpo- 
lation V. New York Trust Co, 
Ch . 8 A 2d 511 

Fla—Wade* v Wade. 113 So 374, 
93 Fla 1004 

0.1—Mavo V Ivan Allt‘n-Marshall 
Co. 180 SE 20, 51 GaApp 250 
Ind—11 ivward v Ila^w^ard, 115 N 
E 966 970. 65 Ind App 440 

Ivan—Ford v Peck. 225 P 1051. 116 
Kan 74. reheaiing denied 227 I’ 
527. 116 Kan 481 

Md —Shenton \ Abbott, 15 A 2d 906 
Mass—K.at/. \ Katz. 174 NE 202, 
271 Mass 77—Tiulle v F*lint, 186 
NE 222. 283 Miss 106 
Mo—Nolkcr V Nolkei, 257 SW 798 
—Pinle\ \ Finle\, App, 6 S AV 2d 
1006- ibiys V Jlavs, 282 SW 57. 
221 Mo App 516 

N .1 —Sihweitzer v Busc*r, 190 A 89 
15 N J Misc 217 

Va—(luilloil \ Hayes, 194-S E 804. 
169 A'.i 54 8 

19 CJ p 405 note* 84 FaJ Fb], p 406 
note 96 [a], p 409 note IS [b] (1) 

95. AAbi.sh—In re OK^on’s Estate, 77 
P 2cl 781, 7S1, 194 Wash 219, quot¬ 
ing Corpus Juris. 

19 C J p 405 note 86 

96. NJ—Biueckmann \ Fugnoc.a 

152 A 780 781, 9 N.IMIsc 12S 

AVash —In re Olson’s Estate, 77 P 
2cl 781. 784. 194 Wash 219, quot¬ 
ing Corpus Juris. 

1 9 C J p 405 note 87 

97. Wa.sFi—In re Olson's Estate, 
supra, quoting Corpus Juris. 

19 C J p 405 note 88 

96 . Da—Brewster \ EmJet, 122 So 
54 168 Da 326 

Nev—Walker v Walker, 198 P 433, 
45 Nev 105 

N Y —In re Curtiss’ Will, 250 N Y 
S 146, 140 Mi.se 185 
Wis —In re Heyniann’s Will, 208 N 
W 913, 190 Wi.s 97 
19 C J p 406 note 93 

99. Ind —State v Scott, 86 N E 
409, 171 Ind 349 

1. Del —Coca-Cola International 

Corporation v. New York Trust 
Co.. Ch . 8 A 2d 511. 
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ControllinfiT effect of facts 

(1) When one intends the facts 
to which the law attaches conse¬ 
quences, he must abide the conse¬ 
quences whether intended or not, as 
legards question of domicile 

U S —State of Texas v State of 
Florida, 59 S Ct 561. 306 US 398, 
S3 D Ed 817, 121 A D R 1179 
Kv—Martin v Martin, 233 SW 894, 
192 Ky 418—Semple v Common¬ 
wealth. 205 SW 789, ISl Ky 675 

(2) Intention that certain place 
shall be domicile is not conclusive 
as establishing new domicile, whc'rc 
person in tact has domicile els«»- 
where—Dea\c* \ Boston Elevated 
R\ Co , DC Mass , 14 F Supp 775 

(.1) One generally cannot retain ,i 
donneile in om* place when h<* has 
mov€*d to another and intends to re¬ 
side thc*rc‘ for the* rest of his life, b> 
any declaration or intent inconsist¬ 
ent with the dominant facts ot 
whc‘rc* he actually lives and what he 
aclually means to do—In re Ko- 
lell’s Estate. l»a 16 A 2d 384—Com- 
moiiW'c*altli cx rel Fortney \ Bo- 
lirotskie, 196 A 489. 329 I*a 44 

2. ITS — Deave v Boston Elevated 
Rv Co, DC M iss, 14 FSupp 775 

NJ-ln re (Jilhcit’s Estate*. 15 A 2d 
in, 18 NJMi.se 540 — Schweitzer 
V Buser. 190 A 89, 15 NJMisc 
217 

J’a—In rc* Dorranee’.s Estate. 163 A 
303, 309 Pa 151, certiorari denu'd 
Dorrance \ Commonwealth of 
I’c*nnsvlvania, 53 S Ct 222. 287 IT 
S 660. 77 DEd 570, and affirmed 
In re Dorrancc*’s Estate*, 172 A 
900. certioiari denied Dorrance v 
Commonwealth of Pc*nnsylvania, 
5J set 507. 288 US 617, 77 D 
Ed 990 

3. Ark — Hillman v Hillman, 138 S. 
W2d 1051—McGill v Miller, 37 
S AV 2d 689. 18 1 Ark 585 

DC—Goodloc* V Plawk, 113 F 2d 
753, 72 App D C 287. 

Mass—Commonwealth v Bogiglan. 

164 NE 472, 265 Ma.ss 531 
N J —In re Gilbert’s Estate, 15 A 
2d 111, 18 NJMisc. 540—Schweit¬ 
zer V Bu.str, 190 A 89, 15 N J. 
Misc 217—In rc* Paullin’s Estate, 
Prerog, 109 A 13, affirmed In re 
Paullin’s Will, 113 A. 240. 92 N. 
J.Eq 419. 
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have considered motive,^ particularly in determining 
whether the apparent intent was actual or merely 
pretended.® 

d. Voluntary Bemoval 

Intention to acquire a domicile of choice involves 
freedom of choice; the removal must be voluntary. 

Intention to acquire a domicile of choice neces¬ 
sarily involves an exercise of volition or freedom 
of choice,® and therefore the removal must be vol¬ 
untary.^ 

e. Intention to Betum 

(1) In general 

(2) Temporary absence with intention to 

return; residence for special pur¬ 
pose 

(3) Floating intention 

(4) Contingent intention 

(1) In General 

The intention of remaining indefinitely In the new 


abode, which is essential to the acquisition or change of 
domicile, excludes any definite intention to return to the 
place of previous domicile 

The animus manendi, or intention of remaining 
indefinitely in the new abode, which is essential to 
the acquisition or change of domicile, excludes any 
definite intention to return to the place of the pre¬ 
vious domicile.® The original domicile is not 
changed even by a long absence, if there is any in¬ 
tention of returning.® 

(2) Temporary Absence with Intention to 
Return; Residence for Special Pur¬ 
pose 

Temporary absence from the place of one’s domicile 
with the intention of returning thereto does not effect 
an acquisition or change of domicile. 

If a person leaves his home or place of domi¬ 
cile, and resides elsewhere, for a mere temporary 
or special purpose, with an intention to return, there 
IS no acquisition or change of domicile.^® The rule 
is sometimes stated that mere temporary absence. 


N Y —In re Trowbridge's Estate. 
194 NE 7.»i6. 266 NY 2S‘l, re¬ 

versing: 271 NYS 1100. 242 App 
Div. 627—In re Wendel's Estate 
259 NYS 260. 144 Misr 467-~ln 
re Curtiss’ Will, 250 NYS 146. 
140 Misc 185—In re TalirnadK-e, 
181 NYS 336. 109 Misc 696 
Va—State Planters Bank & Trust 
Co of Rli hmond v. Common¬ 
wealth. 6 S E 2d 629 
Wis—In re H<>rnann’.s Will. 208 N 
W 913. 190 Wis 97 
19 C J p 406 note 96 
Temporary absent e for special pur¬ 
pose see infra subdivi.sion e (2) 
of this section 

Same rule as to ’’residence” or ”le<- 
gral residence” 

Ky—I’etltt’s Kx’x v Citv of Eex- 
intjton. 237 SW 391. 193 Ky 679 
NY—Perrin v IVriln. J5() NYS 
5S8. 140 Misc 106 
Xiesrality of object dlsregrarded 
N Y —Gaspt r v Wales. 227 NYS 
421. 2J3 App Div 89 

4. Ky—Ijeb.anon v liiggers, 78 S 
W 213. 117 Ky 490. 

19 CJ p 406 note 98 

5. NJ—In re I’aullin's Estate. 
PreroK. 109 A 13. affirmed In rt 
Paullin’s Will, 113 A 240. 92 N 
J.Eq 419 

NY—Weir v Wt ir. 266 NYS 11.9. 
131 Misc* 13—Maloney v Malom y. 
22 N Y S 2d .i34 
19 C J P 406 note 99. 

C hang in g domicile to give court ju¬ 
risdiction 

(1) Where a person seeks to ac¬ 
quire a domicile in order to give a 
certain court jurisdiction in divoice 
or other proceedings, he must have 
a bona fide, and not merely an os¬ 


tensible intention to change his 
domitile to such place—Walker v 
Walker. 198 P 433 46 Nev 105— 

19 C J p 406 note 95 

(2) A removal, even if for the 
vowed purpose of giving a certain 
<ourt jurisdiction, if accompanied 
by an intention of remaining perma¬ 
nently or indefinitely, is not w'rong- 
ful —Wiemer v Liouisville Water 
Co. CC.Ky. 130 F 244—19 CJ p 
406 note 97 

a Ga—Stanfield v Ilursey, 136 S 
E 826, 36 Ga App 394 
Iowa—Hams v Harris, 21.9 NW 
661, 205 Iowa 108 

NY—In re Johnson’s Will, 18 N 
Y S 2d 958, 2.99 App Div 290. ap¬ 
peal denied 20 N Y.S 2d 671 
19 C J p 406 note 2 

7. Ky—Staiar’s Adm’r v Common¬ 
wealth. 239 SW 40, 194 Ky 316 

La —Brantley v Smith, 6 La App 
182 

Miss—Bilbo V Bilbo, 177 So 772, 
180 Miss. 536 
19 C I p 406 note 3 

Particular persons incapable of vol¬ 
untary choice see infra § 12 

8. US—Prince v New York Life 
Ins Co, D C Mass . 24 F Supp 41 
—Leave v Boston Elevated Ry 
Co, D C Mass , 14 F Supp 776 

Conn—PYiss v Foss, 136 A 98, 105 
Conn 502 

Md —Wagner v Scurlock, 170 A f>39, 
.912, 166 Md 284, quoting Corpus 
Juris. 

Mass —Inhabitants of Town of 

Plymouth v Inhabitants of Town 
of Kingston, 193 N E 576, 289 

Mass 67—Tuelle v Flint, 186 N 
E 222, 283 Mass 106—Katz v 

Katz, 174 NE 202, 274 Mass 77. 
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Miss —Bilbo V Bilbo, 177 So. 772, 
180 Miss 5.36 

Mo—Nolker v Nolker, 2.97 SW 708 
--Finley v Finley, App. 6 S W 2d 
1006 

NC—In re Pinlayson’s Estate. 173 
S E 902 206 N C 362. 

Pa—Gearing v Gearing, 90 Pa Su¬ 
per 192 

V .1 —Talley v Commonwealth, 103 
SE 612, 127 Va 510 
19 C J p 407 note 4 

’’The intention to return ie nsnal- 
ly the controlling element in the de¬ 
termination of the whole question ” 
—Ex parte State ex rel Altman, 188 
So 68.9, 687, 237 Ala. 642. 

9. Kan—Stracklejohn v Campell, 
12 P2d 829, 8.31. 136 Kan 145, cit¬ 
ing Corpue Juris. 

NJ—In re Dorrance’s Estate, 170 
A 601, 115 NJEq 268. supple¬ 
mented 172 A .903. 116 NJEq 

204, sustained Dorrance v Mar¬ 
tin. 176 A 902 13 NJMisc 168. 

affirmed 184 A 743, 116 N J Law 
362, certiorari denied 56 S Ct. 949, 
298 U S 678. 80 L Ed 1399, re¬ 
hearing denied 56 S Ct 957, 298 U. 
S 692, 80 LEd 1410. and cer¬ 

tiorari denied Camden Safe De¬ 
posit & Irust Co V. Martin. 56 S. 
Ct 949, 298 IT S 678, 80 L.Ed. 

1399. and 56 S Ct 950, 298 U.S. 
678, 80 LPld 1399. 

19 C J p 407 note 5 

10. Ala—Ex parte State ex rel. 
Altman, 188 So 686. 237 Ala. 642. 

Kan —Stracklejohn v Campell, 12 
P2d 829, 831, 136 Kan. 145, cit¬ 
ing Corpus Juris. 

Ky—Burr’s Adm’r v. Hatter, 48 S. 
W.2d 26, 240 Ky. 721. 
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however long, from one’s fixed or permanent home 
or domicile wiil not effect a change of domicile.^i 

Residence for business, health, pleasure, or edu¬ 
cation. Temporary residence, even if long, merely 
for the purpose of transacting business or of en- 
gaging in employment,^2 or for the sake of hcalth^^ 
or pleasure,^^ with the intention of returning to the 
original home, is not sufficient for the acquisition 
or change of domicile. Neither is a domicile ac¬ 
quired by residence while on a visit,or for the 
education of the party’s children.^® 


(3) Floating Intention 

Actual removal with Intention to remain Indefinitely 
creates a new domicile notwithstanding a floating In¬ 
tention to return to the former domicile at some future 
and indefinite time. 

When a person has actually removed to another 
place, which is his fixed present residence, with an 
intention of remaining there for an indefinite time. 
It becomes his place of domicile, notwithstanding he 
may have a floating intention to return to his former 
domicile at some future and indefinite time.^^ An 


I-ifi —Brantley v Smith, 6 Ba App 
1S2 

Mass—Inhabitants of Town of 
Plymouth v Inhabitants of Town 
of Kingston, l‘t3 NE 576, 2S9 

ATass 57 

N I—In re Gilbert’s Bstate, 15 A. 

2d 111. IS N .1 Misc 54« 

Ohio—Miller v Miller, II Ohio KP, 
NS, 1. affirmed 15 Ohio Gii Ct . 
N S . 4S1. 24 Ohio Cir Dec 43 
Tenn—Stratton v Brijjham, 2 Sneed 
420 

19 C .1 p 407 note 6 
Similar rule for ‘‘residence*’ 

US—IJ S V The Penelope, DC 
Pa, 27 F Cas No 16,024, 2 Pet Adm 
438 

Okl—Anthis v. Drew, 252 P 11, 123 
Okl 18 

Tenn —Brown v Hows, 42 S W 2d 
210, 163 Tenn 178, denvinff rc- 

heannAT 40 S W 2d 1017, 163 Tenn 
138—Stratton v. Brie:ham, 2 Sneed 
420 

11. Hawaii —In re Estate of Grant, 
34 Hawaii 559 

Ky—Bartlett v Buckner’s Adm’r, 97 
S W 2d 805, 265 Ky 747 
Mass —Inhabitants of Town of 

Plymouth v Inhabitants of Town 
of Kingston, 191 NE 576, 289 

Mass 57 

P«i—Anderson v. Miller, 182 A. 742, 
120 Pa Super 463 
19 C J p 407 note 7 

Lioss of doniK lie by temporary ab¬ 
sence see infra § 13 b 

12. U S —Pioneer Southwestern 

Stages V Wicker, C C A Cal , 50 

F2d 581—U S V Knight, DC 
Mont, 291 F 129, affirmed. CCA, 
299 F 571 

Cal—HtirUin v Industrial Accident 
Commission, 228 P 654, 194 Cal 
352. 

Md —Shenton v. Abbott, 15 A 2d 906 
Ohio—Aliller v Miller. 13 Ohio N 
P. NS. 1. affirmed 15 Ohio Cir 
Ct. NS. 481, 24 Ohio Cir Dec. 43 
19 C J. p 408 note 17 

Same rule applies to “residence” 
in the sense of domicile 
U.S—U S v Knight, D C Mont , 291 
F 129, affirmed. CCA. 299 F 571 
Cal —Harlan v Industrial Accident 
Commission, 228 P. 654, 194 Cal 
362. 


Iowa—Taj, lor v Independent School 
Dist of Earlham. 164 NW 878. 
181 Iowa 544 

NY—Hislop \ Taaffe, 125 NYS 
614, 141 App Div 40—Perrin v 

Perrin. 250 NYS 588, 140 Misc 
40e> 

Performing duties of civil office 

A change of residence to enable 
a per,son to pirform the duties of 
a (ivil office, whether elective or ap¬ 
pointive, does not of itself consti¬ 
tute a “change of domicile"—Shen¬ 
ton V Abbott, Aid, 15 A 2d 906 

Federal employee 

One who conies to the District of 
Columbia and remains to render 
service to the government W'hich 
requires his presence there may re¬ 
tain his domic ile in the state from 
which he comc*s until the service 
terminates unless he gives clear 
evidence of his Intention to forego 
his state allegiance—Sweeney v. 
District of Columbia. App D C , 113 
F 2d 25, certiorari dcmicd District 
of Columbia v Sweeney, 60 S Ct 
1082, 310 US 631. 84 L Ed 1402 

13. US—U S v Knight, DC 
Mont. 291 P 129, affirmed, C C -A , 
229 P 571. 

Arlz—Hiatt v Lee, 61 P 2d 401. 403, 
48 Ariz 320, 107 A L R. 444, cit¬ 
ing Corpus Juris. 

Hawaii —In re Estate jot Grant, 34 
Hawaii 559 

Aid —Shenton v Abbott, 15 A 2d 906 
Neb —In re Meyers’ Estate, 288 N 
W 35. 137 Neb 60. 

N J —Brucckmann v Frignoca, 152 
A. 7SO, 9 N J Misc. 128. 

N Y —Equitable Trust Co of New 
York v Pratt. 193 NYS 152, 117 
Misc 708, affirmed 199 NYS 921. 
206 AppDlv 689. 

19 C J p 4 09 note 18. 

Knowledge of inability to return 

A change of residence for pur¬ 
pose of benefiting one’s health does 
not usually eltect a “change of dom¬ 
icile”, and even the knowledge that 
one will never be able to return 
home on account of his illness does 
not necessarily establish a “change 
of domicile’’ —Shenton v. Abbott, 
Md.. 16 A.2d 906. 

19 


Permanent change on account of 
health 

However, where a person changes 
his residence for the benefit of his 
health, intending to remain perma¬ 
nently or for an indefinite time, he 
acquires a new domicile —U S v 
Luna, DCNY, 184 F 643. affirm¬ 
ed 34 SCI 10, 231 US 9, 58 L Ed 
101—19 CJ p 409 note 18 [b] (1) 

14. Md —Shenton v. Abbott, 15 A 
2d 906 

19 C J p 409 note 19. 

15. Ky—Jones v Lay. 66 S W 720, 
23 Ky L 2113 

19 CJ p 410 note 20 

16. Ga—Alvaton Mercantile Co v 
Caldwell, 128 SE 781, 34 Ga.App 
151 

Neb —In re Meyers’ Estate, 288 N. 

W 35, 137 Neb 60. 

N Y —In re Dorrance’s Estate, 170 
A. 601, 115 NJEq 268. supple¬ 
mented 172 A 503, 116 NJEq. 

204, sustained Dorrance v. Martin, 
176 A. 902, 13 NJMisc 168, af¬ 
firmed 184 A 743, 116 N J Law 
362, certiorari denied 56 S Ct 949. 
298 US 678. 80 L Ed 1399, re¬ 

hearing denied 56 S Ct 957, 298 U 
S. 692, 80 L Ed 1410, and certiora¬ 
ri denied Camden Safe Deposit & 
Trust Co V Martin. 56 S Ct 949, 
298 US 678. 80 L Ed 1399, and 
56 set 950, 298 US 678, 80 L Ed 
1399. 

19 C J p 410 note 21. 

Students’ domicile see infra # 12 g 
(3). 

Same rule as to “residence” 

Kan —Stracklejohn v Campell, 12 
P2d 829. 136 Kan 145 

17. US—Granite Trading Corpora¬ 

tion v Hams, C C A N C , 80 F 2d 
174, 176, citing Corpus Juris — 

Baker v Keck, D C 111 , 13 F Supp. 
486—U S V Knight. D C Mont. 
291 F 129, affirmed, CCA, 299 
F 571 

Cal —Bragg v. Bragg, 90 P 2d 329, 
32 Cal App 2d 611 

Del —Coca-Cola International Corpo¬ 
ration V New York Trust Co , Ch , 
8 A 2d 511, 524, citing Corpus Ju¬ 
ris. 

DC.—Goodloe v. Hawk, 113 F 2d 
763. 72 App D.C. 287—Rosenberg 
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intention to return to the former domicile at a re¬ 
mote or indefinite period will not control, if other 
facts, which constitute domicile, give the new resi¬ 
dence the character of a jiermancnt home or place 
of abode However, an “indeterminate or floating 
intention*' to return does not include an intention 
to return on the occurrence of some event which 
may reasonably be anticipated,^^ as when the health 
of a relative has been restored 

(4) Contingent Intention 

An intention to make a new location a permanent 
home at some future time or upon the happening of some 
contingent event does not change domicile; and a con¬ 
tingent intention to return will not prevent the acquisi¬ 
tion of a new domicile. 

Since the intention must be present and fixed, and 
not lilt 1 male, a domicile is not changed by removing 
therefrom and locating in a new place with an in¬ 
tention to make the latter a permanent home at 
some future time,“i or upon the haiijiening of some 
future and contingent event.Similarly a contin- 
gtnt intention to return or remove will not prevent 
the acquisition of a new domicile.^3 

f. Change of Nationality 

Change of domicile to another country does not in¬ 
volve or require change of nationality. 


A change of domicile to another country does not 
involve or require a change of nationality or an in¬ 
tent to cast off all allegiance to the country of the 
former domicile.’^ 

§ 12. Capacity to Acquire 

a. In general 

b. Infants 

c Mamed men 

d Married women; widows 

c. Insane persons 

f. Paupers 

g. Quasi incapacity 

a. In G-eneral 

With some qualifications, every person sul Juris may 
change his domicile at any time. 

Subject to the qualifications hereinafter stated, 
the general rule is that every person who is sui juris 
and has the requisite mental capacity is at liberty 
to change his domicile at any time and acquire a 
domicile of his own choice,the right to change a 
domicile being a natur.il right ^6 Conversely, a per¬ 
son not sui juris cannot by his own act change his 
domicile ,37 and the domicile of every dependent 
person is determined by, and changes with, that of 


V. Commissioner of Internal Kev- 
enue, App J) C , 37 F 3d SU8, 59 

AppDC 178 

Ky—Kobinson v Paxton, 276 SW 
500. 210 Kv 575 

La—ISuccesKion of Webre, 136 So 
67, 172 La 11»4 

Md—Shenloii v Abbott, 15 A 2d 906 

Pa—In re Dorraiice’.s Estate, 163 \ 
303, 309 Pa 151. certiorari denied 
Dorrarn e v Commonwealth of 
Pennsxlvania. 53 S Ct 222. 287 IT 
S 660. 77 LEd 570, and .afTirmod 
In re Uorrante’s Estate, 172 A 
900. oertior.ari denic*d Dorr.incc \ 
Commonwealth ol I’enn«5\Ivania, 
53 SCI 507. 2S8 US 6l7, 77 L 
Ed 990 

19 C.I p 408 note 8 

Same rale as to “residence” or 

“legal residen< e ” 

US—U S \ Knigbl, DC Mont. 291 
F 1J9 aflirnied, CCA, 299 F 571 

Ky—Hodges \ Muria>, 41 S W 2d 
923, 240 K\ 127—Slcll v Wil¬ 

liams’ Adm’r, 26 S W 2d 8, 213 Ky 
441 

19 C J p 408 note 12 [a]. 

18. US—MvJlanev v Cunningham, 
DC La , 4 F Jd 725 

Del—Coca-Cola Intern.st lonal Corpo¬ 
ration v New York Trust Co, Ch , 
8 A 2d 511, 524, citing Corpus Ju¬ 
ris. 

Ga. —Cunningham v Spurway, 178 S 
E. 762, 60 Ga.App. 650 

19 C.J. p 408 note 9. 

19> Mo.—McDowell v, Friedman 


Bros Shoe Co, 115 S W. 1028, 135 
Mo App 276 

20. Mo—McDowell v, Friedman 

Bros Shoo CTo , .supra 

21. Conn—Mills v Mills. 179 A 5, 
7. 119 Conn 612, citing Corpus Ju¬ 
ris. 

Ind—^Astlc'Y V Capion, 89 Ind 167 
Tex—Gallagher v Gallagher, Civ 
At»p 214 SW. 516 

22. Conn—Mills v. Mills, 179 A 5. 
7, 119 Conn 612. citing Corpus Ju¬ 
ris. 

19 C J p 408 nolo 14 

23. Del —Coca-Cola International 

(\>rporation v Now York Tru.st 
Co. Ch . S A 2d 511, 524, citing 

Corpus Juris. 

Ky—Ilobinscm v Paxton, 276 SW 
500. 210 Ky 575 
19 C J r> 408 note 15 

24. N Y —In re Tallmadge, 181 N 
Y S 3.16, 109 Misc 690 

Va—State-Planters Bank & Trust 
Co of Iln hmond v. Common¬ 
wealth. 6 S E 2d 629 
19 CJ p 410 note 22 

Naturalization in a.n adopted coun¬ 
try is not essential to domic lie tht‘re 
—Harral v. Harral, 39 N J Eii 279. 
51 AmH 17. 

Citizenship and nationality as deter- 
mining domicile 

(1) “Citizenship is not a deter¬ 
mining factor in questions of dom¬ 
icile although It is a fact to be con¬ 
sidered with others in ascertaining 
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intention “—Pignatelli v. Pignatelli, 
8 N y S 2d 10, 13, 169 Mi.se 534 

(2) H« lention of American citi- 
zcmship hv American citizens resid¬ 
ing abroad held immaterial in de¬ 
termining their domicile, since “cit¬ 
izenship” and “domicMle” are dilfer- 
ent things—Wheeler v Burgess, 93 
S W 2d 351. 263 Ky 691 

(3) “Domicile is not in the law of 
our si.lie determined by n.ational- 
ity "—In re Grec*n’s Estate, 164 N 
YS 1003, 1073, 99 Misc 582 
English cases to contrary 

Eng—Huntly v Gaskell, [1906] A.C. 
56, 66 

19 C.I p 410 note 23. 

25. U S —Coppedge* v Clinton, C C 
A Old . 72 F 2d 531—In re Kalparh- 
nikoff, D C I’a, 28 F 2d 288 

Kv—B.iiley v Norman’s Adm’r, 15 
S IV 2d 1005, 1007, 228 Ky. 790, 

quol ing Corpus Juris. 

IVis—In le Village of Chenequa, 221 
N \V 856. 197 Wis 163. 

19 CJ p 410 note 25 
Similar rule for “place of abode” or 
“residence” 

Ark—Hillman v. Hillman, 138 SW 
2d 1051— Shephard v Hopson, 86 
SW2d 30. 191 Ark 284—McGill v. 
Miller, 37 S W 3d 689, 183 Ark 585 
N.Y.—In re Curtis. 178 N Y S. 286. 

86 . U-S.—Coppedge v. Clinton, C.C. 
AOkl, 72 F2d 531. 

87. WVa—First Nat Bank v. Tate, 
178 S.E. 807, 116 W.Va. 138. 
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b. Infants 

(1) In general 

(2) During father's lifetime 

(3) After father's death 

(4) Illegitimates 

(5) Apprentices 

(6) Orphans 

(7) Wards 

(8) Adopted children 

(9) Marriage of minor 

(1) In General 

An infant, being non sui Juris, cannot fix or change 
his domicile unless emancipated. 

An infant, being non siii juris, is incapable of 


fixing or changing his domicile,29 unless he has been 
emancipated by his parents,29 and an infant has 
been held unable to change his domicile even if 
emancipated.2i During minority the domicile of an 
infant continues to be the same as that of the per¬ 
son from whom he took his domicile of origin, and 
changes only with the domicile of that person 22 

(2) During Father's Lifetime 

A legitimate minor's domicile ordinarily follows that 
of the father, during the latter’s lifetime; but where the 
parents are separated by judicial decree or divorce and 
the custody of the child is awarded to the mother, or 
where the father abandons the mother and child, the 
mother’s domicile determines the child’s 

The domicile of a legitimate child, during minor¬ 
ity and until emancipation, ordinarily follows that of 
the father, while the latter is alive,22 regardless of 


2a Cal—In re Wickea, 60 P. 867, 
128 Cal 270. L. Jt A 138 

29. U S —yarborouffh v Yarbor¬ 

ough. fil set 181, 200 ITS J02 78 
L Kd 260 90 V L R 024. revors- 

ingr 166 SE 877 168 SC 46. oeitio- 
rari prantrd 53 S Ct 688. 28*) US 
718. 77 UEd 1170 

Ark—Johnson v Taylor, 215 SW 
162 140 Ark 100 

Ga—MclTowHl V Could, 144 SE 206, 
166 Ga 670 

Ind —Johnson v Smith, 180 N 15 
188, 91 Ind App 619—Miller v. 

Rode, 119 NE 450. 8») Ind App 

338. 

Kan —Trammell v Kansas Cornpen- 
salion Roaid. 16 1* 2d 867, 142 Kan. 
32‘) 

Ky—New Domain Dil &. Gas Co v 
MfKinnov, 221 S W 245, 188 Ky 
183. 

NJ—Pierj tti \ I’lcretti, 176 A 58*), 
1,3 N J Muse ‘)S 

NY—Cuhfri \ Delaware. L, W R 
Co, 269 NYS 667, 150 Misc 4 50 
NC—Duke V .lohnston, 189 SE 504, 
211 N C 171 

Ohio—In re Murray, 4 Ohio NP, 
NS, 233, atnrmed 8 Ohio Cir Cl., 
NS, 4‘)8, 18 Ohio CirDec 652 
Pa—Hariison \ Harrison, 363 A 62, 
63, 107 Pa Supor 161, eUini? Cor¬ 
pus Juris. 

SC—Cribbs V Floyd, ]‘)9 SE 677, 
681, 188 SC 413, < itins Corpus 

Juris. 

W.Va—First Nat Bank v Tate. 178 
SE 807, 116 W Vci 138 
19 C J P 411 note 27 

Season for rule 

Minor IS deemed incapable of 
chaii^imr his domicile, largely be¬ 
cause of his piesumed incapacity to 
form su<h intention—Delerly v 
Wells. Tex Civ App, 53 S W.2d 847, 
error refused 

Ettmilar rule for “residence*’ or *'le- 
sal residence." 

Kan.—Trammel v Kansas Compensa- 
\ 


tion Board. 46 P 2d 867, 142 Kan 
329. 

Kv—Cram v AValker. 2 S W 2d 654, 
222 T\y 828 

l^a—Tavlor V Doskey 1 Da App 399 

NY—In re Thorne, 148 NE 630, 240 
NY 44 1. aflirming In re Thorne’s 
Gu irdianship. 209 NYS 280, 212 
App Div 654, reargument denied 
150 NE 534. 241 NY 513 

30. Minn—State ex rel Carlson v 
Hedberg. 256 NW 01. 192 Mmn 
193—State ex rel Larson v Lar¬ 
son, 252 NW 329. 1*)0 Minn 4SO 

N Y —Cohen V Delaware, L & \V 
R Co, 269 NYS 667, 150 Misc 
450 

NC—-Duke V. John.ston, 189 SE 504, 
211 NC 171 

19 CJ p 411 note 28 

31. U S—Wiggins V New York Life 
Ins Co, rXMvy, 2 F Supp 365 

32. US—Ex r»arte Petttr.son, D 
Minn, 166 F 5.36 

Ga—Squire v Vazquez, 184 SE 629, 
52 Ga App 712 

Iowa—In re Prehoda's Guardianship, 
189 NW 719, 104 Iowa 308 

Ky —New Domain Oil & Gas Co v 
McKinney, 221 S W. 245, 188 Ky 
183 

SC—Cnbbs V Floyd, 199 SE 677, 
188 SC 443. 

33. US—Yarborough v Yarbor¬ 
ough, 54 set 181, 290 US 202, 78 
L Ed 260, 00 ALR 921. reversing 
166 SE 877. 168 SC 10. ceilioiari 
granted 53 S Ct 688, 289 US 718, 
77 LEd 1470 

Ala—Higgenholham v State. 10.1 So. 
71, 20 Ala App 476—Sparkman v 
Sparkman, 100 So 021, 20 Ala. 

App 50 

DC—Ileining v U S ex rel Ward, 
,37 F2d 818, 59 App D C 188 

Fla.—Minick v Minick, 149 So. 483, 
491, 111 Fla 169, citing Corpus 
Juris—Chisholm v Chisholm, 125 
So 694, 98 Fla 1196. 

Ky.—Ferguson’s Adm’r v. Ferguson’s 
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Adm’r, 73 SW2d 31, 2.'i5 Ky 230— 
Fitzpatrick’s Guardian v 13'iker, 14 
S W 2d 181. 227 Ky 788 
La—I’erstin \ Person 135 So 225. 
227, 172 La 740, citing Corpus Ju¬ 
ris—Slate V Smith, 83 So 180, 145 
Li 013 

Mass — Martin v G.ardiner, 134 NE 
380, 210 Mass 350 

Mich—In re Volk. 215 NW 854, 251 
Mich 25 

Minn—State ex rel Carlson v Ilcd- 
berg, 256 N \V 91 102 Minn 193— 
Stale ex rel Larson v, Larson, 252 
NW 329, 190 Mmn 480 
Mo —Lankford v Gebhart 32 S W 
1127. 130 Mo 621, 51 Am S R 585 
NJ—Brown v Brown. 165 A 643, 
112N.IEq 600—Rinaldi v Rinaldi. 
118 A 685, 04 N .1 Eq 14—Pbretti 
V Pieretti, 170 A 580 13 N J Misc 
98—In re Collins’ Estate, 165 A 
285, 11 NJMiSf 213 
NY"—Mallina v Malhna 1 N Y S 2d 
27, 107 Misc 343—Cohen v Do! «- 
ware I., & W R Co , 260 N Y S 

667. 150 Musf 450—In re Boul- 

waro’s Will, 258 N Y" S 522, 144 

Misc 235 

NC—Thayer V Thayer, 122 SE 307, 

187 NC 573 

Ohio—In re Murray, 4 Ohio N P ,N. 
S, 23.1. athrmed 8 Ohio Cir Ct ,N 
S. 498, 18.Ohio Cii Doc 652 
Pa.—A1 burger v Albuiger, 10 A 2d 
888, 138 Pa Supe r .{30 
RI—Gree ne v Willis, 133 A 651, 47 
RI 375, dtnving icluanng 132 A. 
545, 47 RI 251 

SC—Cribbs v Floyd. 199 SE 677, 

188 SC. 443. 

Tex —Wright v Wright, Civ App., 
285 SW 900 
19 CJ P 411 note 30 
Domicile of origin as that of parents 
see supra § 5 

Minor becoming insane see infra 9 
12 e. 

£aok of prixna facie right to custody 

Although under statute, a father 
I no longer has the prima facie right 
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the consent or desire of the parties, ^4 and even 
though the child is not living with him ^5 The mere 
separation of the parents does not affect the appli¬ 
cation of this rulc,^® but, where they arc separated 
by judicial decree or divorce, the minor’s domicile 
follows'that of the parent to whose custody it has 
been awarded 

Where the father forces the mother to leave him 
with the child,or where he abandons them,*^^ 
the domicile of the mother determines that of the 
child 

Where a minor is non compos mentis and so con¬ 
tinues throughout his majority, his domicile remains 


continuously subject to the control of his father.^® 
(3) After Father’s Death 

If the father dies during an Infant’s minority, the 
Infant’s domicile is that of the father at the time of death; 
thereupon the power to fix the infant’s domicile devolves 
upon the mother, but, under most authorities, she cannot 
change it after remarrying. 

If the father dies during an infant’s minority, the 
infant’s domicile is that of the father at the time of 
his death hiit thereupon the power to fix the in¬ 
fant’s domicile devolves upon the mother, and the 
infant’s domicile follow’^s that of the mother, who 
may alter it at pleasure,42 provided the change is 


to a child's custody and control us 
opainst tho mother, the domicile of a 
minor is that of his father—Bran¬ 
don V. Brandon, 115 SE 115, 154 Ga 
661. 

‘’Residence” or “legfal residence” of 

minor follows that of father. 

Idaho—Smith v Binford, 256 P 366, 
44 Idaho 244 

La—State v Elliott. 131 So 28, 171 
La 306, 77 AL.R 314—Taylor v. 
Doskey, 1 Ba App 399 
NY—In re Thorne, 148 NE 630, 240 
N y 444, aftirming In re Thorne’s 
Guardianship, 209 NYS 280, 212 
App Div 654, reargument denied 
160 NE 534, 241 NY 513 
Pa*—In re Daisey's Adoption, 19 Pa 
Dist. & Co 660, 49 MontgCo 227 

Idinor’s domicile that of “parent” 

Minn—State ex rel Carlson v Iled- 
berg, 266 NW 91, 192 Minn 193. 
A stranger cannot change a mi¬ 
nor’s domicile without consent of 
minor's father, by removing minor’s 
person—McDowell v Gould, 144 SE 
206, 166 Ga 670 

34. N Y —C^ohen v Delaware, L & 
W K Co , 269 N Y S 667, 150 Mlsc 
450 

Rule not inflexible 

“The rule by which the domicil of 
the minor is made to follow that of 
the parent, ought not to be regarded 
as of inflexible obligation Cases 
must arise, in whit h to avoid hard¬ 
ships amounting to <;rueltv, an in¬ 
fant may acquire a domicile inde¬ 
pendent of tho domicil of his par¬ 
ents”—Mintzer’s Estate, 2 I’a Dist. 
584, 586, 13 Pa Co. 465. 

35. Fla—Minick v Minick, 149 So. 
483, 111 Fla 469 

Mass —Martin v Gardiner, 134 N E 
380, 240 Mass 350 

N.Y.—In re Thorne, 148 NE 630. 
240 N Y 444, affirming In re 
Thorne’s Guardianship. 209 NYS 
280, 212 App Div 654, reargument 
denied 150 N E 534, 241 N Y .513 
—Orlins, on behalf of Orlnis, v 
Orlins, 287 NYS. 419, 159 Mlsc 
202—Cohen v. Delaware, L & W 


R Co, 269 NYS 667, 150 Misc 
450 

SC — Cribhs V Plo^d, 199 SE 677, 
188 SC 443 

Infant’s coming of age while liv¬ 
ing awav from father held not of it¬ 
self to change infant’s domicile from 
that of f.ither—^Wiggins v New 
Yolk Life Ins. Co. D C ICv , 2 F 

Supp 365 

Similar rtUe for “residence” 

Kan —Trammell v Kansas Compen¬ 
sation Board. 46 P 2d 867, 142 Kan 
329 

N Y—In re Galloway’s Guardianship, 
1 NyS2d 466, 165 Misc 638—City 
of New York, on Complaint of 

Rausch, v Rausch, 193 NYS 235 

36. IT S —Yarborough v. Yarborough, 

54 set 181, 290 US 202, 78 L Ed 
269, 90 ALR 924, reversing 106 

SE 877, 168 SC. 46, certiorari 

granted 53 S Ct 688, 289 U S 718, 
77 LEd 1470 

Kv —Ferguson's Adm'r v Ferguson’s 
Adm’r, 73 S W 2d 31, 255 Ky 230. 
19 CJ p 412 note 31. 

That married woman may aegnire 
domicile different from that of her 
husband does not affect domicile of 
minor children, in the abst^nce of 
some neglect of parental duly on the 
part of the father, or some statutory 
provision —Glass v Glass, 157 N E 
621, 260 Ma.ss 562, 53 A L R 1157 

37. Colo —People ex rel Wagner v. 

Torience. 27 P 2d 1038, 1039, 94 

Colo 47, citing Corpus Juris. 

La—I’erson v I'erson, 135 So 225. 
172 La 740 

Mass —l^urfec v Durfee, 200 N E 
395. 293 Mass. 472 

Mich—In re Volk, 235 N W. 854, 254 
Mith 25 

Minn —Stale ex rel Larson v Lar¬ 
son, 252 NW. 329, 190 Minn. 489 
N Y —Mallina v Mallina, 4 N Y.S 2d 
27 167 Misc 343—Beringer v Ber- 
inger, 298 NYS 965, 164 Misc 413 
il) CJ p 412 note 32 
Same rule as to “resideuoe” of minor 
'al—In re Casella’s Guardianship,! 
23 P2d 782, 133 CuLApp. 80 . I 

22 


Mont—In re Metcalf’s Estate, 19 P. 
2d 905, 93 Mont 642 
Although an infant left the parent 
who was given custody and went 
ilh the other, the domicile of the 
former parent remaimd the infant’s 
domicile—Glass v Glfiss. 157 NE 
621, 250 Mass 562. 53 ALR 1157. 

Ou death of mother to whom cus¬ 
tody was given, the infant’s domicile 
is that of the father 
Kan—Chumos v Chumos. 184 P 736, 
105 Kan 371 

N T —In re Clarke, 260 NYS 750, 
145 Misc 660 

Custody divided 

"Where by an existing decree the 
custody of the infant is divided be¬ 
tween the two parents its 

domicile is with that parent to whom 
its custody is for the time being 
awarded ”—Goldsmith v Salkey. Civ 
App, 115 S W 2d 778, error refused, 
conforming to answer to certided 
question 112 S W 2d 165, 131 Tex. 
139. 116 ALR 129.3 

38. NC—Ex parte Means, 97 S.E. 
39, 176 NC 307 

39. Ky —Ferguson's Adm'r v Fer¬ 
guson’s Adm’r, 73 S W.2d 31, 265 
Ky 230. 

19 C .1 p 412 note 34. 

That child visited place where fa*- 
ther was staying, after the father 
had left the mother and child, did 
not change the ihild’s domicile.— 
Wear v Wear. 285 P. 606, 130 Kan. 
205, 72 A L R 425 

40. NJ—In re Collins’ Estate, 166 
A. 286, 286, 11 N J Misc 233. citing 
Corpus Juris. 

19 C J :» 412 note 35 
Cap.ac.ity of insane persons see in¬ 
fra § 12 e 

41. Ala—Ex parte Fletcher, 142 So. 
30, 225 Ala 139 

Ark—Johnson v Taylor, 215 S.W. 
162, 140 Ark 100. 

Ohio —In re Murray, 4 Ohio N.P.,N. 
S , 233, affirmed 8 Ohio Cir.Ct.,N.S., 
498, 18 Ohio CirDec 662. 

19 C J. p 412 note 36. 

12. Ind —Johnson v Smith, 180 N. 
E. 188, 94 Ind.App. 619. 
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without fraudulent motives and not detrimental to 
the infant’s rights ^3 This power, according to most 
authorities, may be exercised only so long as the 
widow remains unmarried, and if she remarries the 
infant retains the domicile which he had before her 
remarriage but there is some authority to the 
contrary, holding that remarriage docs not affect the 
mother’s right to fix her child’s domicile.^5 

(4) Illegitimates 

An illegitimate child’s domicile Is that of the mother, 
in the absence of abandonment or emancipation; but on 
legitimation the child acquires the father's domicile. 

An illegitimate infant’s domicile^® or “resi- 
dence”'*^ is governed by that of the mother, in the 
absence of desertion or abandonment,^* or of eman¬ 
cipation.^*^ However, on legitimation, by marriage 
of the parents or acknowledgment by the father, the 
child acquires the father’s domicile.®® 

(5) Apprentices 

An infant apprentice’s domicile Is that of his master. 


The domicile or residence of an infant apprentice 
is the same as that of his master.®^ 

(6) Orphans 

An orphan’s domicile remains that of the parents 
or of the parent who died last, until changed by resi¬ 
dence elsewhere with a guardian or person in loco 
parentis. 

After the death of both parents, the domicile of 
an infant will remain that of the parents,®2 or of 
the parent who died last,®* subject to the rule as 
to the incapacity of the mother after remarriage, 
as stated in § 12 b (3) supra, until changed by res¬ 
idence elsewhere with a guardian or person in loco 
parentis,®^ including grandparents ®® However, in¬ 
fants whose parents are dead do not lose the domi¬ 
cile of their parents by being temporarily cared for 
elsewhere by relatives ,®® and removal by strangers 
does not change an infant’s domicile.®*^ 

(7) Wards 

An infant ward's domicile ordinarily follows the 


NY—In re Thorne. 148 NE 630, 
240 NY 441, affirming In re 
Thorne’s Guardianship, 209 N Y S 
280, 212 AppL>iv. 654, reargimient 
denied 150 NE 534. 241 NY 513 
—In rc Thorne's Estate, 206 N Y 
S 69, 71, 123 Mifec 621, citing 

Corpus Juris. 

NC—Duke V Johnston, 189 SE 504, 
211 NC 171 

Ohio —In re Murray, 4 Ohio N P ,N 
S . 2.13. affirmed 8 Ohio Cir Ct ,N S , 
408. 18 Ohio CirDoc 652 
R I—Greene v Willis, 133 A 651, 
47 R 1 375, denying rehearing 132 
A. 545, 47 R I 251 
19 CJ p 412 note 37, p 413 note 49 
lal 

Where infant was bom after fa¬ 
ther’s death, infant’s domicile was 
that of mother—Cohen v Delaware. 
D & W R Co , 269 N Y S 667, 150 
Misc 450 

That custody of minor had been 
given to father did not prevent the 
minor’s domicile from following that 
of the mother after the father’s 
death—In re Thorne, 148 NE 630, 
340 N Y 444, affirming In re Thorne’s 
Guaidianship. 209 NYS 280, 212 

App.Div 654, reargument denied 150 
N E. 534, 241 N Y 613—In re 
Thorne’s Estate, 206 NYS 69, 123 
Misc 621 

Mother’s domicile not proved 

The last domicile of an infant’s de¬ 
ceased father Axes the legal resi¬ 
dence of the infant, in the absence 
of proof of the residence of the in¬ 
fant’s surviving mother, if any — 
Nunn V Robertson, 97 SW 293, 80 
Ark 350, Ann Cas.l913E 1197. 

43. N.y.—In re Thorne’s Guardian¬ 
ship, 209 NYS. 280, 285. 212 App. 

Div. 654. quoting Corpus Jorls, and 


afflimed In re Thorne, 148 NE 630, 
240 N Y 444, reargumenl denied 
150 NE 534 241 NY. 513—In re 

Thorne’s Estate, 206 NYS 69. 123 
Mmc 621 

19 CJ p 413 note 38 

44. US —Weedin v Mon Hin, C.C A 
Wash, 4 F2d 533. 

19 CJ p 413 note 39 

45. Tex—Wheeler v Hollis, 19 Tex 
522, 70 AmD 363. 33 Tex 512 

19 CJ p 413 note 40 

46. Ind—Clansman v Dedbetter, 
130 N E 2.10, 1*)0 Ind 505 

NC—Tha>cr v Thayer, 122 SE 307, 
187 N C 673 

Va—Rogers v Commonwealth, 11 S 
E2d 581 

19 CJ p 413 note 42 

47. Cal —In re Guardianship of 
Sharp, App, 106 P 2d 244—Dos An¬ 
geles County V Superior Court m 
and for Alameda Cemnty, 18 1* 2d 
112, 128 Cal App 522 

Pa—In rc Daiscy's Adoption. 19 T*o 
Dist & Co 060, 49 MontgCu 227 

48. Cal —Harlan v Industrial Acci¬ 
dent Commission, 228 P 654, 194 
Cal 352—In re Guaidianship of 
Sharp, App, 106 P 2d 244—Dos An¬ 
geles County V Superior Court in 
and for Alameda County, 18 I’ 2d 
112, 128 Cal App 522 

Ind —Glansman v Dedbetter, 1.30 N 
E 2.10, 190 Ind 505 

49. Cal —Harlan v Industrial Acci¬ 
dent Commission, 228 P 654, 194 
Cal 352 

50. Wash —In re Adoption and 
Change of Name of a Minor, 71 P 
2d 385, 191 Wash 452 

19 C J p 413 note 43. 

From time of birth 

Wash—In re Adoption and Change 
of Name of a Minor, supra. 
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51. Ind—Maddox v State, 32 Ind 

111 . 

19 C J p 413 note 44 

52. Ind —.Johnson v Smith, 180 N E 
188, 94 Ind App 619 

Minn —State ex rel Carlson v Hed- 
beig, 256 NW 91, 192 Minn. 193. 
19 C J p 413 note 45 

53. Ala—Ex parte Fletcher, 142 So 
30. 225 Ala 139 

Ind—Johnson v Smith, 180 NE 188, 
94 Ind App 619 

Ohio—In re Murray, 4 Ohio N.P ,N 
S , 23.3, affirmed 8 Ohio Cir Ct ,N S , 
498, 18 Ohio Cir Dec 652 
RI—Greene v AVillis, 133 A 651. 
47 RI 375, den>ing rehearing 132 
A. 545. 47 R I 251 
SC—Crilibs v Floyd. 199 SE 677, 
188 S C 443 
19 CJ p 413 note 46 

54. Ala—Doftin v Carden, 83 So 
174, 203 Ala 405 

Ohio—In re Murray. 4 Ohio N P ,N 
S , 233, affirmed 8 Ohio Cir Ct ,N 
S, 498, 18 Ohio Cir Dec. 662. 

19 C J p 413 note 48 
Minor’s residence is not fixed per¬ 
petually b> parents' residence at 
time of de'ath —Hobbs v. Boyd, Tex. 
Civ App, 292 SW 94 7 

55. Ohio—In re Muiiav, 4 Ohio N. 
P..N S , 233, affirmed 8 Ohio Cir.Ct., 
NS, 498, 18 Ohio Cir Dec 652. 

19 C J p 413 note 49 

56. Ivy—Mills v Hopkinsville, 11 
SW 776. 11 Ky D 164 

Mo—Dewis V. Caslcllo, 17 Mo.App. 
593. 

57. Ga—Taylor v. Jeter, 33 Qa. 196, 
81 Am 13 202 

N Y.—Matter of Willett, 24 N.Y.S. 
606, 71 Hun 196. 
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guardian’s but does not necessarily do so. A ward, not 
being sui Juris, cannot change his domicile by removal. 

While It appears that an infant ward’s domicile 
or residence ordinarily follows that of the guard¬ 
ian,It does not necessarily do so,59 so a guard¬ 
ian has been held to have no pow'er to control an 
infant’s domicile as against her mother The 
change of a ward’s domicile by the guardian is 
considered in the CJ S. title Guardian and Ward § 
59, also 28 CJ. p 1112 note 75-p 1113 note 90 

Since a ward is not sin juris, he cannot change 
his domicile by removal,nor docs the removal of 
the ward to another state or county, by relatives or 
friends, affect his domicile 

(8) Adopted Children 

An adopted minor’s domicile follows that of his adop¬ 
tive parents. 

The domicile of an adopted child during his mi¬ 
nority follows the domicile of his adoptive par- 
cnts.®3 

(9) Marriage of Minor 

A male minor’s domicile remains unaffected by his 
marriage; a female minor acquires her husband’s 
domicile. 

The domicile of a male minor remains unaffected 


by his marriage.®^ A female minor acquires the 
domicile of her husband.®® 

c. Married Men 

Ordinarily a married man’s domicile Is where his 
wife or family resides; but he can establish a domicile 
elsewhere. 

Ordinarily a married man’s domicile or residence 
is at the place where his wife or family resides;®® 
but he can establish a domicile or legal residence 
m some other place,®7 and a husband’s domicile can¬ 
not be fixed by any election on the jiart of his wife.®^ 

d. Married Women; Widows 

(1) In general 

(2) Effect of separation 

(3) Widows 

(1) In General 

Th(^ general rule, which is subject to qualifications 
and exceptions, is that a wife’s domicile follows that of 
her husband. 

As a gt neral rule, the law, following out the the¬ 
ory of an identity of person, fixes the domicile of 
a wife by that of the husband, and denies to her 
the power of acquiring a domicile of her own sepa¬ 
rate and apart from him ,®9 the presumption to this 


58. Ind—In re Perry, 148 N K 161, 
83 Ind App 1.56 

lowti—Jtnsin \ Sorenson, 233 NW 
717. 211 Iowa 

Trim—State v (Iriper, 4 S IV 2cl 9,5.5, 
M.5fe 1.5.5 Tenn .56.5 < itiiiK Corpus 

Juris. 

Domicile of tutnx is domif ile of 
minor—Nuiu 7 v A<osia, 16.5 So 716, 
184 Ivi 211—19 CJ p 414 note r.o 
lb] 

59. K\ —Liouisvilii V Shftle>, 80 
Kv 71 

19 CJ p 414 note 5.5 

60. K\ —(1 irth V City Sav Pink, 
86 SIV .520. 120 K> 280, 27 Ky L. 
67.5 

61. Cal—In re Tltnnin/T. 60 1’ 762, 

128 Cal 214 79 \ni S R 43 

19 Cl p 414 note 51 

62. Md—SudUr v Sudler, 88 A 26. 
121 Md 46, 49. 49 L. U A ,N S . 860, 
Ann Cas rnSF. 1191 

19 C.I p 414 note 54 

63. Ind—MilUr v Rode, 139 NE 
456, 80 liid App 338 

19 C J p 414 note 58 
Residence that of probation officer 
Residence of t hild who.se parents 
are dead or unknown is that of pro¬ 
bation ofllcer doliverinK: it temporari¬ 
ly to petitioners for adoption —Tay¬ 
lor V. Collins, 289 SW. 466, 172 Ark 
541. 

64. U.S —^WiKSins V. New York Life 
Ins. Co., D C.Ky., 2 F.Supp. 365, 


373. quolin#? Corpus Juris —1 Dela¬ 
ware* etc. R Co V IN'lrowsky. 250 
F .554. 167 CCA 570 
T<*x —Tr.inirnedl v Trammell, 20 Tex 
406 

65. Fla—Peekman v Peekrnan, 43 
So 92{ 55 Fla 858 

19 CJ p 414 note 60 

66. Minn — Eklund v Supreme Coun- 
< iJ of the Reival Aicanum, 187 N 
W 826, 152 Minn 20 

Pa—St idl’s I’etilion, 24 Pa Dist 148, 
4 3 P.i Ft» 254 

Tex —Falelitv & L>eposit Co of 
Aifiiilaiid V First Nat Pink, Civ 
Ajip 11.1 S W 2d 622, error dis- 
niis ^ed 

ITcsumption see inlra t) 16 1) 

So as to Stamen see infra § 12 g (2) 

67. Md—Pill V NiMctt, 187 A 869, 
171 Md 653 

N.l—Cai pmo v Carpino, 148 A 615, 
7 N J Mise 1121 
19 C 1 p 434 note 26 
Statute not changing rule 

A statute providing that re.sidence 
of a married man is where his wife 
resides is designed only to provide a 
criterion by which husband's resi¬ 
dence can be definitely I'slablished in 
case of doubt as to his residenc:e, 
and It is not intended to change long- 
established rule that residence of 
family is established by will or con¬ 
duct of the husband —Harwell v 
Morns, Tex.Civ App , 143 S W 2d 809 
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68. Miss,—MfHeniv v Stale, 80 So 
763, 110 Miss 289 

69. US — U S £X rel Porata v 
Schloltelcll, CC^Tll, 109 F 2d 106 
—\Vi odin V Mon llin, CCA Wash , 
4 F2d .5J3 

Ala—Powers Clothing (^> v Smith 
81 So 576 202 Ala 6 11. 

Ark—Collurn v Hcrve\, 3 S W 2c] 
993, 176 Ark 714— Ptuct v Pruce, 
3 S W 2d 6. 176 Aik 412 

Conn—Me r>onald v ILaillord Trust 
Co, 132 A 902, 104 Conn 169 

Del—Coca-Cola lnt«*rn.ilional Cor¬ 
poration V New Yoik Trust Co, 
Ch . 8 A 2d 511, 52.3, citing Corpus 
Juris —Purkh.aidt v Burkhardt, 19.1 
A 924, 8 W W Ifarr 492 

Fla— Curlc'y v Curley, 198 So 584 
—Powmall V. lic>wniall, 174 So 14, 
127 Fla 747—Minick v Minick, 149 
So 483, 488, 111 Fla 469, citing 
Corpus Juris. 

Ill—PoTlingieri v Rerlingion, 17 N. 
E 2d 354, 297 Ill App 119, reversed 
on other grounds 22 N E 2d 675, 
372 Ill 60—In re Quinn's Estate, 
283 Ill App 597—In re Dunning, 
211 Ill App 633 

Ind—Dressier v State, 141 NE 801, 
194 Ind 8 

Ky—Wheeler v Burgess. 93 S W.2d 
351, 263 Ky 693—Whitaker v. 

Stephens, 45 S W 2d 1045, 242 Ky. 
164 

La.—Lorio v. Gladney, 97 So. 16, 153 
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effect IS stated in § 16 b infra. However, it has 
been declared that, under modern statutes changing 
the status of married women and departing from 
the common-law theory of marriage, there is no rea¬ 
son why a wife may not acquire a separate domi¬ 
cile for every purpose known to the law;*^® that a 
wife may acquire a domicile separate and apart 
from her husband'll “under certain conditions,”'^^ 
and “in appropriate circumstances,”7^ as in some 
cases of separation, discussed in succeeding subdi¬ 
visions of this section, and that she may do so 
“whenever it is necessary or proper.”'^^ Further, 
the wife can acquire a new domicile on the termi¬ 
nation of the marriage in any way,"^*^ but until she 
does so she retains the domicile which she had at 


the time of such termination.’^® 

The domicile of the husband is that of the wife 
only when the husband provides a domicile where 
the wife may go and stay at her will.'^^ 

Effect of husband^s consent. There is a con¬ 
flict in the authorities as to whether a wife, living 
with her husband on amicable terms, can acquire 
an independent domicile with his consent some 
authorities deny her this right,"^^ but others permit 
it.80 

(2) Effect of Separation 

(a) In general 

(b) Under judicial decree 


La 093—Slate v Smith, 83 So 1X0, 
145 La 013. 

Mich—Glue V Klein, 107 NW 691, 
226 Mich 175 

Misa — Hancock v Reedy, 180 So 
XI. 1X1 Miss 830—Hilbo v Rilbo. 
177 So 772, 180 Miss 536—]*atrick 

V Hank of Tupelo. 152 So 838, 169 

Miss 157—WeisinK^er v CTchci*, 
134 So 14 8, 160 Miss 424 

Mo—Walton v Walton App , 6 S 
W 2d 1025—Hairs v Hairs, 300 S 
W 510 222 Mo App 041 

Nev—Harber v Harbir, J22 I’ 284, 
47 N<v 377 30 ALR 700 

N .1—Blown V Brown 165 A 613, 
112 rs T Hq 600- Flo\<l v Klo\ d. 
124 \ 525, 05 N .r Hn 601—Rin ildi 

V Rinaldi, 118 A CsO 01 N f Imj 

14—In rc I’aullin’s Will, 113 A 
210 02 N J Eq 410, nnirniiiij^ In 

re J’aullin’s Estate, lOO A 

13- Webb V. Webb 17X \ 2X2 13 

N T Must 4.30—(\irpirio \ Garpino. 
IIX \ 615, 7 NJAliso 1121—M<- 

Gor mat k v M< Goi m.ic k 120 \ 21 2, 
3 X .1 AIisc 624—Etkcit \ Dona¬ 
hue 120 A 413. 3 N .1 Mist 276— 
Snvdti V C.ill.ahan, 120 A 410, 3 
X J Misc 260 

—In le D.iKKctt's Will. 174 NE 
641, 255 NY 243, 75 A I. R 12.51, 
leveisinp In rt* TJagreell, 211 NY 
S 918, j 20 App Div 700—l*i,^naltl- 
li \ iqgnatelli, 8 N Y S 2d 10, 160 
Mist 534—In re Smidt'^ Will, 205 
N 227, 162 Misc 506—In r< 

Vannt'ck’s Will, 2Sti N \ S 4X0 
158 Misc 701—In rt Fistlnr's Es¬ 
tate, 271 N Y r. 101, 151 Mi^t 74. 
alliirned 277 NYS 030, 24! Vpp 
I3iv 685—In re Rin^clinK's Esi.ilt, 
257 NYS 252, 143 Mist 746— 

Sorenson v. Sorenson, 220 NYS 
242, 219 App Div 344, altirrninK 

Sorenson v Son nson, 202 NYS 
620, 122 Mist 106—In r«‘ Hone>- 
man, 1 02 NYS 010. 117 Misc 653, 
affirmed 193 N Y S 036—Schik v 
Schik, 6 NYS 2d 949 

Okl —Pope V l*ope. 243 P 962, 116 
Okl 188 

Pa—In re Nicholls’ Guardian. 86 Pa 
Super. 38—Starr v Starr, 78 Pa 


Super 579—Quinn v Quinn, 6 l*a 
Dist & 712, 21 St h Lepr Rec 

05—Spear \ Spt'ar, 1 I’a Dist & 
Co 600, 701 , tilinjc C .1 . and at- 
firmed 80 I’a Supt r 285 
Tenn—White \ White, 13 Tenn 
App 622 

10 (-J p 414 note 61 
Basis of rule 

“The rule of tht common l.iw that 
the doiriit ile of Hit* wife follows 
that t)f the husband was based on 
(1) the dtxlrine of marital unit> 
and (2) that publit policy demanded 
that tht family unit be prot< < led by 
alktwinp: tme family tt> ba\< only 
one domicile”—Younprrr y Gianotti, 
Tenn. 138 S W 2d 448. 449, 128 AL 
R 1413 

Wife’s “residence” or “logral resi¬ 
dence” is determined by that of her 
husband 

Ga—<’lark y Raker. 106 SE 750, 
1.S6 Ga 65 

K\ —Bn wer y I?rewer, 105 S AV 2d 
5X2. 268 Ky 625 

Miss—Bilbo \ Btlbti. 177 So 772 
180 Miss 5J6- V\ cisiiiKoi y Mc- 
Gellee. 1.14 So 148, 16S Miss 421 
Okl —Pt>pe V Pope, 243 I* 062, 116 
Okl 188 

If Iiushand becomes insane and 

IS tonfmed in an asylum, the W'lfe 
becomes the head of the faniilj and 
may change her dcimit ile—Me- 
Kriight V l>udley, Ohio, 1 18 F 204, 
78 C G A 162 

70. N H —Shule y. Sargent, 36 A 
282, 67 N H 305 

19 C J p 416 note 65. 

71. NY—Sorensen y. Sorensen. 
220 NYS 242, 219 App Div 344. 
.iffirrning Sorenson y Sorenson, 
202 NY'S 620. 122 Misc 196 

1 9 C J p 417 note 74 

Separate domicile in diyorce t ases 
see Diyort e § 77 

72. Ney —Barber y Barber, 222 P 
284, 286, 47 Ney. 377, 39 A.L R 
706 

73. Mass—Glass y. Glass, 157 N 

25 


E 621. 622, 260 Mass 562, 53 A 
LR 1157 

74. ITS—Ghee\er y Wilson. DC, 
0 Wall lOS 124, 10 LEd 604 

10 CJ p 416 note 66 

75. DC—liMvis y Dayls, 06 F 2d 

512, 68 App DC 24 0, certiorari 

granttd 58 S Gt 94 1 304 IIS 552 

82 LEd 1523, reyerst d on other 
grounds 50 S Gl 3, 305 U S 32, 8 ! 
LEd 26, IIX ALR 1518, motion 
denit d 59 S Ct 77.1 

76. DC—Da\is y Davis, supia 

77. Kv—?Y*rguson’s Adm r y Fer¬ 
guson’s AtJm’r, 73 S W 2d 31, .12, 
255 K\ 2 10, quoting Corpus Juris. 

Minn—Gussman \ Rodgers, 251 N 
W IS, 100 Minn 153 
10 GJ p 416 note 6.3 

78. Tenn—Y'tiqnger \ (ii.nnotti, 138 
S W 2d 448, 12X ALR 1413 

79. NY—In re Daggett’s Will. 171 
NE 6 11, 255 N A' 243, 75 ALR 
1251, rove?sing In re Daggett, 211 
N A' S 018, 229 App Div 760 

Pa—Rarniiig v Barning. 46 Pa 
Supci 291 

80. Del—Burkhardt v Burkhardt, 
193 A 024. 8 WWHair 102 

NJ —Floyd V Flo.vd, 124 A 525, 95 
N .1 Eq 66]—Rinaldi v RinaJdi, 
118 A 685, 01 N .1 Eq 14—Webb 
V Wtbb. 178 A 282. 13 N J Misc 
4.30—MtCorniack v McGtirmack, 
129 A 212. 3 NJMisc 624 
NY—Wtii V AVtir, 226 NYS 115, 
131 Mist, 13 

Ttuin —Akiuriger v Gianotti, 138 S 
W 2d 44S. 128 A L R 141 ! 

Va —Commonwt altb v Rutherfoord, 
169 SE 009.. 160 A'^a 524, 90 AL 
R 348 

Wife sent elsewhere hy husband 

Where wife takt s up her lesldence 
in at t t>rdarice wuth husband's direc¬ 
tion, and remains at place to which 
he sends her because of her Inability 
to leturn to him, her domicile is 
tixed by his command, and is con¬ 
tinued by nocessitic.s of the case — 
Jansen v Jansen, 128 S E 902, 160 
Ga 618. 
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(a) In General 

The mere fact that a husband and wife are living 
apart does not prevent his domicile from fixing hers; 
but when he abandons her, or, by his conduct, Justifies 
her In leaving him, she may acquire a separate domicile. 

The general rule that the wife’s domicile follows 
that of the husband is not affected, in the absence 
of a valid separation^! as by a judicial decree of 
separation or divorce, the mere fact that the 
husband and wife are living apart and a wife 
who has left her husband and is living apart from 
him without just cause can acquire no separate dom¬ 
icile of her own,*^ except, it has been held, in ex¬ 
ceptional circumstances Conversely, a married 
woman may acquire a separate domicile where there 
are just grounds for separation,^® as where the 
Wife has been abandoned or deserted,®"^ or forced 


by brutal treatment, misconduct, or other just cause 
to leave the husband.** 

(b) Under Judicial Decree 

A wife, living apart from her husband under a 
judicial decree of separation, or a divorced woman, may 
acquire a separate domicile. 

Where husband and wife are living apart under 
a judicial decree of divorce or separation, the wife 
may acquire a separate domicile of her own which 
will remain unaffected by any change of residence 
on the part of the husband.*® A divorced woman 
may select her own domicile, whether she is di¬ 
vorced a vinculo matrimonii®® or only a mensa et 
thoro;®! and, if at the time the decree was granted 
she was domiciled with her husband, she retains the 
domicile or settlement of the husband until she ac- 


81. NY—Piernatelli v Piffnatelli, 8 
NTS 2d 10. 169 Mlsc 534—In re 
Smidt’.s Will, 295 NTS 227, 162 
Misc 596 

82. Fla—Bowmall v Bowmall, 174 

So 14. 127 Fla 747—Minick v. 

Minick, 149 So 483. 488. Ill Fla 
469. citing: Corpus Juris. 

Pa —Spear v Spear, 1 Pa DIst. & 
Co 699. 701, affirmed 80 Pa.Super 
285, citing' Corpus Juris. 

19 C J p 416 note 69 

83L U S —U S ex rel Boraca v 
Schlotfeldt. CCA Ill, 109 F 2d 
106 

Ark—Bruce v Bruce, 3 S W 2d 6, 
176 Ark 442. 

Mo—Hairs v Hairs, 300 S W. 540, 
222 Mo App 941 

N Y —Sorensen v Sorensen, 220 N 
YS 242, 219 AppDlv 344, af¬ 

firming Sorenson v Sorenson, 202 
NTS 620. 122 Misc 196—In re 
Vanneck's Will, 286 NTS 489, 
158 Misc 704 
19 C J p 416 note 69 

Domicile of 'Wife taken to asylum 
continues to follow domicile of her 
husband—Glue v. Klein, 197 NW 
691, 226 Mich. 175 
Refusal to move with husband 

Although a wife refused to go to 
another location with her husband, 
the domicile of the wife followed 
the husband —State v. Smith, S3 So 
189. 145 La 913 

84. Ark—Bruce v. Brucc. 3 S W 2d 
6. 176 Ark 442 

Fla—Browmall v Browmall, 174 
So 14. 127 Fla 747—Minick v. 

Minick, 149 So 483. 488, 111 Fla 
469. citing Corpus Juris. 

N.J.—Brown v Brown, 165 A 613. 
112 N J Eq 600—Floyd v Floyd, 
124 A 525, 95 N J Eq 661—Webb 
V Webb. 178 A. 282, 13 N J.Misc 
439 

19 C J p 416 note 70 

85. Fla— Minick v. Minick, 149 So 


483, 488, 111 Fla 469. citing Cor¬ 
pus Juris. 

19 CJ p 416 note 71, p 417 note 74 

86. Ala —Sparkman v Sparkman, 
100 So 621. 20 Ala App. 50 
Wife must establish matrimonial 

offense justifying her in leaving 
husband in order that she may ac¬ 
quire a separate domicile—Carpino 
V Carpino, 14 8 A 615, 7 N J Misc. 
1121 

87. Ky —Ferguson’s AdmT v Fer¬ 
guson’s Adm'r, 73 S W 2d 31. 32, 
255 Ky 230, quoting Corpus Juris. 

Mass—Corkum v Clark, 161 NE 
912, 263 Mass 378 

NJ—Floyd V Floyd. 124 A 625, 95 
N J Eq 661—Rinaldi v Rinaldi, 
118 A 685, 94 N J Eq 14—C’arpino 
V Carpino. 148 A 616, 7 N.J.Misc 
1121 

NY—Dean v Dean, 149 NE 844, 
241 NY. 240, 42 ALR 1398, af¬ 
firming 210 NYS 695, 213 App 
Div. 360—Heller v Heller, 15 N 
YS2d 469. 172 Misc 875, affirmed 
19 N Y S 2d 509, reargument de¬ 
nied 21 N Y S 2d 389—Gluliano v 
Giuliano, 297 NYS 238, 163 Misc 
655—In re Smidt’s Will, 295 NY. 
S 227, 162 Misc 596—In re Trip- 
podo’s Estate, 292 NYS. 296, 161 
Mi«^c 642—Morris v Morris, 289 
NYS 636, 160 Misc. 59. 

Ohio —Larrick v Walters, 177 N E 
642, 39 Ohio App 363. 

SD—In re Babcock’s Estate, 266 N. 

W 420, 64 S D. 283 
19 C J p 416 note 72. 

Similar rule for “resideuce” 

Ky —Whitaker v Stephens, 45 S.W 
2d 1045. 242 Ky 164 
Domicile of minor wife, who re¬ 
turned to her parents after being 
deserted by her husband, followed 
the domicile of her parents.—Harri¬ 
son V. Harrison, 163 A. 62, 107 Pa 
Super. 161 

88. Ky.—Ferguson’s Adm’r v. Fer- 
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guson’s Adm’r. 73 S W 2d 31, 32. 
255 Ky 230, quoting Corpus Juris. 
N J —Brown v Brown, 165 A 643, 
112 N J Eq 600—Floyd v Floyd, 
124 A 525, 95 N .1 Eq 661—Rin¬ 
aldi V Rinaldi, 118 A 685, 94 N 
J Eq 14—Webb v Webb, 178 A 
282, 13 N J Misc 439—Carpino v 
Carpino, 148 A 615, 7 N J.Misc 
1121—McCormack v McCormack, 
129 A 212, 3 N.J Misc 624 
NY—Heller v Heller, 15 N Y S 2d 
469, 172 Misc 875, affirmed 19 N 

Y S 2d 509, reargument denied 21 
N T S 2d 389—In re Smidt’s Will, 
295 NYS 227, 162 Misc 596— 
Richards v Richard*?, 230 NYS 
579, 132 Misc 551, affirmed 231 N 

Y S 868, 225 App Div 726 

NC—Miller v. Miller, 172 S.E. 493, 
205 NC 753 

Pa—Starr v. Starr, 78 Pa Super 679 
—Spear v Spear, 1 Pa Dist. & Co. 

699, affirmed 80 Pa Super. 285 
SD—In re Babcotk's Estate, 266 

N W 420, 64 S D 283. 

19 C J p 417 note 73. 

89. DC—Davis v Davis, 96 F 2d 

512, 68 App D C 240, certiorari 

granted 58 S Ct 944, 304 U S. 652, 
82 L Ed 1523, reversed on other 
grounds 59 S Ct 3, 305 U S 32, 83 
LEd 26, 118 ALR 1518. motion 
dfnud59SCt 773 

Minn —State ex rel Larson v Lar¬ 
son. 252 NW 329. 190 Minn. 489. 
19 C J p 417 note 75 

90. N Y —People v Dewey, 50 N.Y. 
S 1013, 23 Misc. 267. 

19 CJ p 417 note 76 

91. D C —Davis v Davis, 96 F.2d 

512, 68 App D C 240, certiorari 

granted 58 S Ct 944, 304 U S 552, 
82 LEd 1523, rever.sed on other 
grounds 59 S Ct. 3. 305 U S 32, 83 
LEd 26. 118 ALR 1518, motion 
denied 69 S Ct 773 

Vt—Lariviere v. Lariviere, 147 A. 

700, 102 Vt 278. 

19 C.J. p 417 note 77. 
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quires a new one.®^ 

(3) Widows 

On her husband’s death, a wife may elect her own 
domicile. 

After the husband's death, the wife has a rij^ht 
to elect her own domicilc,**^^ but she retains the last 
domicile of her deceased husband until she makes 
an actual change.^^ It has been held that where a 
husband and wife have lost their domicile in a cer¬ 
tain state, and the wife has returned alone, she docs 
not regain her residence immediately on the death 

of her husband. 

e. Insane Persons 

Whether a person of partially unsound mind Is pre¬ 
cluded from establishing a domicile depends on the degree 
of mental impairment. An adult becoming insane retains 
the domicile he had when he became insane, and an in¬ 
sane minor’s domicile follows his father’s; but an in¬ 
competent’s guardian or committee may change his 
domicile, at least within the state. 

The mere fact that a person is of partially un¬ 
sound mind does not necessarily preclude him from 
establishing his domicile, as the question must de¬ 
pend entirely on the extent to which his reason has 
been impaired; in general, it may be stated that 
but a comparatively slight degree of understanding 
is required in order that his action may be recog¬ 


nized.®* However, an adult person who has be¬ 
come a mental imbecile, or who has been judicially 
declared insane, is incapable of a voluntary change 
of domicile, and therefore retains the domicile which 
he had when be became insane,®*^ unless it is changed 
by some competent or authorized person or tri¬ 
bunal,®^ or until the restoration of his sanity.®® A 
minor who becomes insane, being incajiablc of a 
voluntary change, like other infants, follows his fa¬ 
ther’s domicile,! or settlement,^ even after majority. 

Where a person has not sufficient mind volun¬ 
tarily to change his domicile, such change is not 
ordinarily effected by his removal,^ as, for instance, 
to an asylum but the committee for an incompe¬ 
tent, or his guardian, may in good faith, change his 
domicile,^ subject to the restraining power of the 
court,* and provided, according to some authorities, 
the change is intra-state.^ 

f. Paupers 

An inmate of a poorhouse retains the domicile which 
he had when committed, and cannot gain a new domicile, 
except where by statute he is permitted to leave when 
he desires to do so. 

An inmate of a poorhouse, being under restraint 
and incapable of gaining a voluntary domicile, re¬ 
tains the domicile which he had at the time of his 
commitment,^ but the rule is otherwise where the 


92. Pa—Lake Dist 0\<'raeers of 
Poor V South (\'inaan Overseers 
of Poor, 87 Pa 

P) C J p 417 note 78 

93. TTS—Cheelv v Clayton. DC. 
4 set 328. 110 US 701. 28 L Ed 
208 

19 C J p 417 note 70 

94. NY—Tn rt- Calcs’ Estate*. 101 

NYS 7.07 117 Mist 800—In re 

Creen’s Estale, 164 NYS 1063. 00 
Mis,c 0S2 tifTiimed 105 N Y S 1088, 
179 App I>iv 890 

19 CJ p 417 note SO 

95. Cal— In re Weed. 53 P 30, 120 
Cal 034 

96. ITS—Coppedi,-e v Clinton, CC 
A Okl . 72 F Jd 531 

19 C J p 417 nott 82 

AlthongTh forbidden to changre his 
domicile from within to without the 
state, by the laws of the state 
wherein he wa*^ domiciled, if in¬ 
competent moved from that slate 
to another, and with requisite men¬ 
tal capacity formed settled intent 
and purpose* to remain there and 
took up actual residence there, laws 
of the first state could not prevent 
him from a<’Ciuirinjj domic ile In the 
second —Coppedgre v. Clinton, CCA. 
Okl., 72 F2d 531. 

97. U S —Chew v. Nicholson, D C 
Del., 281 F. 400. 


Ga—Stanfleld v Hursey, 136 SE 
826 36 Ga App. 394 
N J —In re Collins’ Estate, 165 A 
285, 11 NJMi.se 233 
NY—Matter of Gan.se, 9 Paigrf* 416 
NC—Lawson v Lansl^’y. I**! SE 
229. 2U 211 NC 526, citing Cor¬ 
pus Juris. 

T*a —Tn re Edmundson, 173 A 768, 
709, 113 I*a Super 472, citing Cor¬ 
pus Juris —In re Edmund.son 167 
A 502. 503 109 Pa Super 495, cit¬ 

ing Corpus Juris. 

Tc*x—Wilson V Bearden, Civ App , 
59 S W 2d 214, error refused 
Va—Commonwc*alth v Kernochan, 
10b SE 367, 129 Va 405. 

19 C J p 418 note S3 
I’resumption see infra § 16 d 

I^engrth of residence is immaterial 
on the question of domicile c»f an 
Insane person because no question 
of intent can be invol\t*d — llaywaid 
V lla>ward, 115 NE 966, 65 Ind 
App 410, rcheaiing denied 116 NE 
746. 65 Ind App 4 40 

98. Va—Commonwealth v Kerno- 
than, 106 SE 3b7, 129 Va 405 

99. U S —Mc'Campbell \' MeCamp- 
bell, DCKv, 13 P'Supp 847. 

1. N J—In re Collins’ Estate. 165 A. 
285. 286, 11 NJMlsc 233, citing 
Corpus Juris. 

19 C J p 418 note 84 
Infant’s domicile generally see supra 
S 12 b. 


2. Me —Monroe v. Jackson, 55 Me. 
55 

19 CJ p 418 note 85 

3. Iowa—Sullivan v Kenney, 126 N. 
W 349, 148 Iowa 361 

19 C J p 418 note 86 

4. IT S —Chew v Nicholson, D C 
Di 1 . 281 F 4 00 

Ga—Squire* v Vasquez, 184 SE 629, 
52 Ga App 712 

19 C J p 418 note 87 

5. US—Smith V Burt, D C La , 46 
F2d 336 

NY—In rc* Kcussler, 19 N Y S 2d 266, 
17.1 Misc 85b 

Tc*v —Wilson V Boat den, Civ App , 69 
S W 2d 214, error refused. 

19 C J p 418 notes 88-89 

6. NY —In re Kassli i, 19 N Y S 2d 
266, 173 Misc 85G 

7. Okl —Laughlin v. Williams, 185 
I' 104, 76 Old 246 

Va—Common we.ilth v Kernochan, 
106 S E 167, 129 Va 405 

Same rule as to trustee 

US—Chew v. Nicholson, D.C Del., 
281 F 400 

8. Ill —Freeport v. Stephenson 

County, 41 111 495 

19 C J p 418 note 92. 

Pauper prisoner see infra § 12 g 

(7) 

Settlement of paupers generally see 
the C.J.S. titlo Paupers (S 20-44, 
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inmales are permitted by statute to leave whenever 
they desire to do so.® 

g. Quasi Incapacity 

(1) Soldiers and sailors 

(2) Seamen 

(3) Students 

(4) Clergymen 

(5) Government officials and employees 

(6) Fugitives fnim justice; absconding 

debtors 

(7) IVisoners 

(S) Refugees 

(1) Soldiers and Sailors 

The domicile of a soldier or sailer in service generally 
remains unchanged, domicile being neither gamed nor 
lost by his being temporarily stationed in line of duty 
at a particular place, but a new domicile may be acquired 
if fact and intent concur. 

The domicile of a soldier or sailor in the military 
or naval service of his country generally remains 
unchanged, domicile being neither gained nor lost 
by being temporarily stationed in the line of duty 
at a particular plact, even for a period of years, 
and even though he establishes his family where he 
IS stationed.il A new domicile may, howxver, be 
acquired if both the fact and the intent concur i^ 
When a person performs voluntary military serv¬ 
ice under a foreign sovereign, such service is a 
fact strongly contributing to establish a domicile 
where the service is rendered ;13 but no domicile is 
acquired where the foreign service is involuntary.^^ 

(2) Seamen 

A seaman’s domicile may be deemed to be that which 


he had when he adopted his career, or the place where he 
has property or business interests and stays when not 
at sea, or, if married, the place where his wife and family 
dwell. 

Since the roving occupation of a mariner neces¬ 
sarily precludes the idea of his establishing any 
fixed domicile during his short stoppage in various 
ports, his abode as established on the adoption of 
his career may be deemed to continue unchanged, 
unless he fixes on a residence elsewhere which will 
be considered as his home If a seaman is mar¬ 
ried, his domicile is usually the place where his wife 
and family dwell,particularly if he is a master 
of a vessel or man of substance having his business 
centered in one place, jf unmarried, he re¬ 
tains his original domicile where he went to sea, 
under the general rule If a sailor has friends, 
property, or business interests in a certain place, and 
IS in the habit of siiending his time, when not at 
sea, at such place, that jdace may be regarded as 
Ins domicile i® 

A foreigner may acquire a domicile in the United 
States by continuous employment in the merchant 
marine of this country for a period of years, with 
the avowed intention of acquiring such domicile.2® 

(3) Students 

An adult student does not acquire a domicile at the 
educational institution where he resides, unless he intends 
to remain there indefinitely and not to resume his former 
home. 

As a general rule, a student, although an adult, 
docs not acquire a legal domicile at an educational 
institution where he resides with the ultimate inten¬ 
tion of returning to his original home ,21 but an 


also 48 CJ. p 448 note 12-p 493 
note 13 

9. Ohio —Sturgeon v. Korte, 34 Ohio 
St 525 

10. US?—^Wise V Bolster, DC 
Wash , 31 F Siipp 8.56, 859, quoting 
Corpus Juris —Seale y v. United 
States, DCVa, 7 F Supp 434, 437, 
citing Corpus Juris. 

Ark—Cray \ Cray, 133 S W 2d 874. 

Cal —Johnston v Benton, 239 P. 60, 
73 Cal App 565 

Ga—Dicks V Dicks, 170 SK 245, 
248, 177 Ga 379, citing Corpus 

Juris —Squire v Vazquez, 184 s K 
629, 52 GaApp 712 

Iowa—H.arris v Harris, 215 N W. 
661, (i6 i, 205 Iowa 108, citing Cor¬ 
pus Juris. 

Mass.—McLaughlin v. Peenck, 176 N. 
E. 779. 276 Mass ISO. 

Pa.—Nixon V. Nixon, 108 A 154, 
329 Pa 256, reversing 103 A. 132, 
127 Pa Super 407—Alburger v Al- 
burger, 10 A 2d 888. 890, 138 Pa. 
Super. 339, quoting Corpus Juris. 


Wash—Kankelborg v. Kankelborg, 
90 P2d 1018, 1019, 199 Wash 259 
quoting Corpus Juris. 

19 C.J p 418 note 95. 

Similar rule for “leffal residence” 
Ark—Gray v Gray, 133 S W 2d 874 
Cal —Johnston v Benton, 239 P 60, 
73 Cal App. 565. 

11. Iowa—Harris v Hams, 215 N 
W, 661, 205 Iowa 108 

12. US—^Wise V. Bolster, DC 
Wash , 31 F Supp 856, 859, quoting 

Corpus Juris. 

Cal —Johnston v. Benton, 239 P. 60, 
73 Cal App 565 

Iowa—Harris v Harris, 215 NW. 
661, 205 Iowa 108 

Mo—Trigg V. Trigg, 41 S W 2d 583, 
588, 22(i Mo App. 284, quoting Cor¬ 
pus Juris. 

Wash—Kankelborg v. Kankelliorg, 
90 P 2d 1018 3019, 199 Wash 259, 
quoting Corpus Juris. 

19 C J p 419 note 90 

13. Ala—In re Toner, 39 Ala. 464 
19 C.J. p 419 notes 98-99. 
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14. Iowa—State v Adams, 45 Iowa 
99 24 Am R 760. 

19 C.J. p 419 note 1. 

15. Kv—liailev V Norman’s Adm’r, 
15 SW2d 1006, 1007, 228 Ky. 790, 
quoting Corpus Juris. 

19 C.J p 419 note 2. 

le. Me—Stockton v Stapie.s, 66 Me 
197 

19 C J. p 419 note 3. 

17. N Y —Sherwood v. Judd, 3 
Bradf Surr 267. 

19 C J p 420 note 4. 

18. Mg —Howard v Skinner, 40 A. 
379, 87 Md 556, 558, 40 L R.A 753 

Mass —Thorndike v Boston, 1 Mete 
242. 246. 

19 C.J p 420 note 6. 

19. Pa—Guier v. O’Daniel, 1 Binn. 
349, note 

19 C.J p 420 note 6 

3®- N Y—Matter of Bye, 2 Daly 525 

21. Mo —Hall V. Schoenecke, 31 S. 

W. 97, 128 Mo 661. 

19 C.J. p 420 note 8. 
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adult student who is independent of parental con¬ 
trol and support may acquire a domicile at the 
place where such institution of learning is situated, 
if he regards the place as his home, or intends to 
remain there indefinitely, without any intention of 
resuming his former home .22 

(4) Clergymen 

A clergyman's temporary residence at his cure does 
not necessarily fix his domicile there. 

While the domicile of an ecclesiastic is doubtless 
cstaMishcd by long continued residence with in¬ 
tention to remain, or performance of his life work 
in one i)lace,23 ^he temporary residence of a clergy¬ 
man at his cure for the term of his ministerial ap¬ 
pointment does not necessarily fix his domicile 
there .2 ^ 

(5) Government Officials and Employees 

Government officials and employees, required to move 

to a new location, where they perform their duties, do not 
generally acquire a domicile in the new location, but may 
do so if they so intend 

Ambassadors, consuls, and other public officials 
residing abroad in governmental service do not 
generally acquire a domicile in the country where 
their oflicial duties are performed, but retain their 
original domicile,25 although such officials may ac¬ 
quire a domicile at their official residence, if they 
engage in business or commerce inconsistent with, 
or extraneous to, their public or diplomatic char¬ 
acter 26 Similarly, government officials and em¬ 
ployees residing at Washington do not generally 
acquire a domicile there, but retain their former 
domicile,27 as do government offiends and employees 
stationed elsewhere,28 although they may make their 
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official residence their domicile, if they so intend.2® 
If the office is irrevocably conferred for life, the 
law may fix the domicile of the official at the place 
where his functions are to be performed.^® 

(6) Fugitives from Justice; Absconding 

Debtors 

A fugitive from Justice may acquire a new domicile, 
although his purpose is to avoid arrest. An absconding 
debtor may acquire a new domicile, if he intends to re¬ 
main in the new location. 

A fugitive from justice who has acquired no dom¬ 
icile elsewhere retains the domicile which he has 
left ,21 but he may acquire a domicile 111 the ju¬ 
risdiction to which he removes, if he intends to re¬ 
main there permanently or indefinitely, although his 
purpose IS to avoid arrest 22 

Absconding debtors. A person leaving his dom¬ 
icile to avoid the effects of his pecuniary embar¬ 
rassment, but with the intention of reluming there¬ 
to, does not thereby change his domicile ,22 but an 
absconding debtor who purchases land and lives on 
it, thereby evidencing an intention to remain, ac¬ 
quires a domicile.24 A debtor who has left his dom¬ 
icile with the intention of never returning thereto 
still retains such domicile until he has gained anoth¬ 
er elsewhcre.25 

(7) Prisoners 

A person's domicile is generally not changed by in¬ 
voluntary confinement in a prison 

Generally, a person’s domicile is not changed by 
involuntary confinement in a penitentiary or other 
prison, but in such case his former domicile re¬ 
mains 26 Accordingly, a pauper prisoner retains 
his former settlement or domicile 27 


Kesidence for education of children 
.sec supra § 11 e (2) 

Student’s residence for voting see 
the C J S title Elections, also 20 C. 
J p 72 notes 89-98. 

22. Neb—llerrv v Wilcox, 62 N.W. 
249. 44 Neb 82. 48 Am S H 706 

19 C.T p 420 note 9 

23. NY—Matter of Riley, 148 N.Y. 
S. (.23, 86 Misc 628 

19 C J p 420 note 11. 

Presumption .see infra § 16 d 

24. Ala—Allgood v. Williams, 8 So. 
722. 92 Ala 551 

26- Ark—Wheat v. Smith, 7 S.W. 

161. 50 Ark 2(.6. 

19 C J. p 421 note 13 

26. N Y.—Arnold v. United Ins. Co., 
1 Johns Cas 363. 

19 C J p 421 nolo 15. 

27. U.S.—Sweeney v. District of Co¬ 
lumbia, 113 K 2d 26, certiorari de¬ 
nied District of Columbia v. Swee¬ 


ney. 60 set. 1082, 310 US. 631, 84 
LEd 14 02. 

Mo—Lankford v Gebbart, .22 SW 
1127, 130 Mo 621, 51 Am S.R 585 

19 C J. p 421 note 17. 

28. Mo —Lankford v. Gebharl, su¬ 
pra. 

19 CJ p 421 note 18 

Soldiers and sailors see supra § 12 g 
( 1 ) 

29. US—Sweeney v District of Co¬ 
lumbia, 113 P 2d 25, certiorari de¬ 
nied District of Columbia v Swee¬ 
ney, 60 set 1082, 310 US 631, 84 
L Ed 1402. 

Mass —Mooar v. Harvey, 128 Mass 
219. 

Or—Darragh v Bird, 3 Or 229. 

19 C.J p 421 note 19. 

30. NC.—Wheeler v. Cobb, 75 NC. 
21 

Pa—Commonwealth v. Jones, 12 Pa 
365. 

31. Mass.—Cobb v. Rice, 130 Mass. 
231. 


Fugitive may remain a resldant of 

a particular state—State v. Miller, 
87 SW. 484, 188 Mo. 370. 

32. Ala —Young v Poliak, 5 So. 279, 
85 Ala 4 39 

19 C J p 421 note 22. 

33. US—In re Filer, D C.N.Y., 108 
F 209 

19 C J p 422 note 30. 

34. Cal —^Eck v. Hoffman, 56 Cal. 
501. 

35. NH.—Ayer v Weeks, 18 A 1108, 
65 N H. 248, 23 Am S R. 37, 6 L.R.A. 
716 

36. U S.—^Wendell v. Hoffman, D C. 
NJ., 24 FSupp 63 

Idahc) —Duryea v Duryea, 269 P. 987, 
46 Idaho 512 

Ky —F'erguson's Adm’r v. Ferguson’s 
Adm’r, 73 S W 2d 31. 32, 265 Ky. 
230, citing Corpns Juris. 

19 C J p 421 note 23. 

37. Mass.—^Whately v, Hatfield, 82 
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(8) Refugees 

The domicile of a refugee who leaves his home on ac¬ 
count of war remains where it was, unless he shows an 
intention to acquire a new one where he has taken 
refuge. 

A refugee who leaves his home on account of 
war or insurrection, in order to preserve his life 
or property still retains his domicile in the place 
which he left,^* unless he shows an intention to 
acquire a new domicile of choice in the place where 
he has taken rcfugc.^^ 

§ 13. Continuance or Loss of Domicile 

a. Continuance until termination by 
change 


b. Effect of temporary absence 

c. Removal of family 

d Death or abandonment of intention 
e. Reverter to domicile of origin 

a. Continuance until Termination by Change 

A domicile continues until another is acquired; be¬ 
fore a domicile can be considered lost or changed, a new 
domicile must be acquired by removal to a new locality 
with intent to remain there, and the old domicile must 
be abandoned without intent to return thereto. 

The abandonment or change of domicile is a 
proceeding of a very serious nature.^® A domicile 
once acquired, whether by origin or choice, contin¬ 
ues until a new domicile is actually acquired the 


N.E 48, 196 Mass 393, 13 Ann Cas 
690. 

19 C.J. p 421 note 24. 

Paupers’ domicile ijenerally see su¬ 
pra § 12 f 

3B. Miss—Weaver v. Norwood, 59 
Miss. 665 

19 C.J p 421 note 25. 

39. U S —White v Brown, C C Pa 
29 P.Cas No 17,538, 1 Wall .Tr 217. 

19 C.J p 421 note 26 

40. NY—In re Lyon’s Estate, 191 
NTS 260. 117 Mlsc 189, afUrmed 
192 N Y S 936. 

Okl—Strathmann v Kinkelaar, 233 
P 215, 217, 105 Okl 290, quoting 
Corpus Juris. 

19 C J p 436 note 37. 

41. US—Pioneer Southwestern 

Stages V WKker, C C A Cal 50 F 
2d 681—In re Kalpachnikoff. DC 
Pa, 28 F2d 288—Petition of Og- 
anesoff, D C (\il , 20 F 2d 978 

Ala—Ex parte State ex rd Altman. 
188 So 68.'», 237 Ala 642—Ex parte 
Bulleii, 181 So 498. 2.16 Ala. 56 

Colo—Kay v Stroheck, 254 I’ 150, 
81 Colo 144 

Conn—Foss v 7<^oss, 136 A 98, 3 05 
Conn 602—McDonald v Hartfoid 
Trust Co, 132 A 902, 104 Conn ll>9 
—Morgan \ Morgan, 130 A 254, 
103 Conn 189 

Del—Coca-Cola lnt< rnatiorial Cor¬ 
poration V New York Trust Co, 8 
A 2d 511 

DC—Sl.illforth V Helvcring. 77 F 2d 
548, 6t App D C. 290, certiorari de¬ 
nied 56 S Ct. 123, 290 U S 606, 80 L 
Ed 430 

Idaho—Reiibelmann v Reubelmann, 
220 P. 404, 38 Idaho 159 

Ill—Pope V Board of Election 
Com’rs, 18 NE 2d 214, 370 III 196— 
Miller v Ilrinton, 128 NE 370, 
294 Ill. 177—Tobias v. Tobias, 208 
Ill.App 539 

Iowa —^Harris v Harris, 215 NW 
661, 205 Iowa 108—In re Jones' Es¬ 
tate, 182 NW 227, 229, 192 Iowa 
78, 16 A.LIi. 1286, citing Corpus 
Juris. 

Ky.—^Wheeler v. Burgess, 93 S.W.2d 


351, 263 Ky 693—Johnson v Harv¬ 
ey. 88 SW.2d 42. 261 Ky 522— 
Stalar’s Adm’r v Comm<»nwealth, 
239 SW 40, 194 Ky 316—^Hites 
Adm’r v Hite*.s Ex’r, 97 S W 2d 
811. 265 Ky 786 

Md—Shenton v Abbott, 15 A.2d 906 
—Wagner v Scurlock, 170 A 639. 
166 Md 284 

Mass—Atwood v Atwood, 8 N E 2d 
916—Inhaltitants of Town of Ply¬ 
mouth V Inhabitants of Town of 
Kingston. 193 NE 576. 289 Mass 
67—Commonwealth v Davis, 187 
NE 33, 284 Mass 41—Common¬ 

wealth V Ballou, 186 NE 494. 283 
Mass 304—Tuelle v Flint, 186 N 
E 222, 283 Mass 106—Ness v 

Commissioner of Corporations and 
Taxation 181 NE 178, 279 Mass 
369. 82 ALR 977—Katz v. Katz 
174 NE 202, 274 Mass 77 

Mo —In re Ozias’ Estate, App 29 S 
W 2d 240 

N J—In re Dorrance’s Estate, 170 A 
601, 115 N.J.Eq 268 supplemented 
172 A 503. 116 NJEq 201, sus¬ 
tained Dorrance v Martin, 176 A 
902. 13 NJMisc 168. atTiimcd 181 
A. 743, 116 N J Law 362. cerlioraii 
denied 56 S Ct 949, 298 U S 678, 80 
L Ed 1399, rehearing d< nled 56 S 
Ct 957, 298 692, 80 L Ed 1410, 

and certiorari denied Camden Safe 
Deriosit A Tiust Cc^ v Martin, 56 
SCi 949, 298 US 678, 80 L Ed 
1399, and 56 S Ct 950, 298 U .S 678, 
80 L Ed 1399—In re (lillierl's Es¬ 
tate. 15 A.2d 111, 18 NJMisc 540 
—Schweitzer v Buscr, 190 A 89, 
15 N J Misc 217—In re Cc»llin.s’ Es¬ 
tate, 165 A 285, 11 NJMi.se 233 

N Y —Rawstorne v Maguire, 192 N 
E 294, 265 NY 204, affirming 269 
NY.S 39, 240 App Di\ 1—In rc 
Blankford, 149 NE 415, 241 NT 
180, reversing 212 NYS 202, 215 
App Div 681, 126 Misc 174—In le 
Johnson’s Will, 18 N Y S 2d 958, 259 
App Div 290, appeal denied 20 N Y 
S 2d 671—Pignalelli v PignatePI, 8 
N y.S 2d 10, 169 Misc 534—Oarbone 
V. Carbone, 2 N Y S 2d 869. 166 
Misc. 924—In re Hotholz’ Estate, 
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300 NYS 56, 164 Misc 914— Dub¬ 
lin V Dublin, 270 NYS 22, 150 
Misc 694—In re Riley’s Will, 266 
NYS 200, 148 Misc 588—In re 
Beeehwood. 254 NYS 473, 142 

Mis( 400—In re Stone’s Estate, 240 
NYS 308. 135 Misc 736—In re 
Lyon's Estate, 191 NYS 260, 117 
Misc 180 , affirmed 192 NYS 036— 
In re I’aris' Estate, 176 NYS. 879, 
107 Misc 463 

NC—In re Martin’s Estate, 117 SE 
561, 185 NC 472 

Ohio —See In re Estate of Palmer, 
28 Ohio NP ,N S , 200 
Okl—Youngblood v Rector, 259 P 
570, 126 Okl 210 

Pa—Alburger v Alburgcr, 10 A.2d 
888, 138 Pa Super 330—In re Fla¬ 
herty’s Estate, 6 I’aDist Co 703. 
affirmed 131 A 926. 285 Pa 287— 
Hanna v Hanna, 18 Lehigh L J. 
422 

Tenn —Brown v Hows, 42 S W 2d 
210 163 Tenn 178. denying rehear¬ 
ing 40 SW2d 1017 163 Tenn 138 

—Laue V (Irand Fra term I v, 177 S 
W 941. 132 Tenn 235, L R A 1915 
F 1056. AnnCasl017A 376—Hyder 
V Ilvder. 66 S W 2d 235, 16 Tenn 
App 64—Howell v Moore, 14 

Tenn App 594—Boone v Boone, 3 
Tenn App 141 

Va—Rogers v Commonwealth, 11 S. 
E 2d 584—State-Planters Bank & 
Trust Co. of Richmond v Common¬ 
wealth, 6 S E 2d 620—Talley v. 
Commonwealth, 103 SE 612, 127 
Va. 516 

Wis —Dromey v. Wisconsin Tax 
Commission, 278 N W 400, 227 Wis. 
267, appeal dismissed 58 S Ct. 1048, 
304 US 548, 83 L Ed 1520, re- 
hc'anng denied 59 S Ct. 58, 305 U.S. 
669, 83 L Ed 434—In re Village of 
Chenequa, 221 N W. 856, 197 Wis. 
163—In re Eaton’s Will, 202 N.W. 
309, 186 Wis 124. 

19 C J. p 422 note 32. 

Instant reverter to domicile of origin 
see infra § 13 e 

ITesumption of continuance see in¬ 
fra S 16 . 
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acquisition of a new domicile terminates the pre¬ 
ceding one at the same instant, since, as appears 
in § 3 supra, a person can have but one domicile 
at any given time So, before a domicile can be 
considered lost or changed, the acquisition of a new 
domicile must have been completely perfected by 


a concurrence of the factum of removal to a new 
locality and the animus to remain there,^^ and there 
must be an abandonment of, and an intent not to 
return to, the former domicile for where there is a 
purpose, whether secret or open, to return, no loss 
or change will result.^^ Likewise, a “residence,” 


Domicile of one who 1 b moving* 

from an old to a new home continues 
to be old domicile until new one is 
reached—Caheen v Caheen, 172 So 
618. 233 Ala. 494. 

Principal home 

Domicile of person having two 
homes and the capacity to acquire 
domicile of choice is in earlier home, 
unless second home is principal 
home —In re Barron, D C Mich . 26 
F2d 106 

Abandonment without acaulBltion 

However, there is some authority 
to the effect that one ma> abandon a 
domicile without acquiring a new 
one, in which case the place of ac¬ 
tual residence is said to be the domi¬ 
cile regardless of an intent not to 
remain there—Hicks v Skinner 72 
NCI. 

42. Mass —McDaniel v. King. 6 
Cush 460—In re Op of Justices, 
5 Mete 587 

Acquisition of domicile see supra §<} 
8-11 

43. U S —Sweeney v District of 
Columbia. 113 F 2d 25. certiorari 
denied Di.stnct of Columbia v 
Sweeney, 60 S Ct 1082, 310 US 
631. 84 LiEd. 1402—Swift & Co 
V Dicklidcr, C C A W Va., 7 F 2d 
19 

Iowa—In re Jones' Estate, 182 N W 
227. 192 Iowa 78, l6 AL.lt 1286 
Kan—Ford v Peck, 225 P 1054, 116 
Kan 74 rehearing denied 227 P 
527. 116 Kan 481 

Md—Pattison v Firor, 126 A. 109, 
146 Md 243 

Mass —^Atwood v Atwood, 8 N E 2d 
916, 297 Mass 229—Rosa v Rosa, 
5 NE2d 417, 296 Mass. 271—Con¬ 
nolly V Phipp.s. 186 NE 646, 283 
Mass 584—Tuelle v Flint, 186 
NE. 222, 283 Mass 106—Ness v 
Commissioner of Corporations and 
Taxation 181 NE 178, 279 Mass 
369, 82 A L R 977—Katz v Katz, 
174 NE 202, 274 Mass 77—Com¬ 
monwealth V Bogigian, 164 NE 
472, 265 Mass 531—Hourkc v. 
Hanchett, 134 NE 355, 240 Mass 
557. 

Neb—Mudge v Mudge, 196 NW 
706, 111 Neb 403 

NJ—Rinaldi v Rinaldi. 118 A 685, 
94 N J Eq 14 

NY.—In re Johnson's Will, 18 N Y 
S 2d 958, 259 App Div 290, appeal 
denied 20 N Y S 2d 671—In re 
Wendel’s Estate. 259 N Y S 260, 
144 Misc. 467—In re Wolf's Es¬ 
tate. 258 N.Y.S. 444, 144 Misc. 256 


—In re 5?tone's Estate, 240 N Y 
S 398. 135 Mksc 736 
Va—Guilfoil v Hayes, 194 SE 804. 

169 Va 548 
19 CJ p 423 note 39 

After person’B death, his domicile 
cannot be changed by acts or admis¬ 
sions of another—Matter of Grant. 
144 NYS. 567, 83 Mi.se 257—19 C 
J p 429 note 83 [a] 

44. Ala —Ex parte State ex rel 
I Altman, 188 So 685. 237 Ala 642 
I Ark —State v Red Oak Trust & 
Savings Bank. 267 S W 566, 167 
Ark 234 

Cal—Ryder v Ryder, 37 P 2d 1069. 
2 Cal App 2d 426 

Conn —McDonald v Hartford Trust 
Co, 132 A 902. 104 Conn 169— 
Morgan v Morgan, 130 A 254, 103 
Conn 189—Gold v Gold, 124 A. 
246, 100 Conn 607 
—Coca-Cola International Corpo¬ 
ration V New York Trust Co , Ch , 
8 A 2d 511 

Hawaii—In re Estate of Grant, 34 
Hawaii 559 

Ill—Miller V Brinton, 128 NE 370, 
294 111 177. 

Ind—Croop v Walton. 3 57 NE 276, 
199 Ind 262. 53 ALR 1386 
Ky —Hite's Adra’r v Hile s Ex'r, 97 
S W 2d 811 . 265 Ky 786—Burr's 
Adm'r v Hatter. 43 S W 2d 26. 
240 Ky 721—Wallis v Short, 237 
S W 675. 193 Ky 827—City of 

Ashland v City of Catletsburg, 
189 SW 454, 172 Ky 364 
La —Succession of Webre, 136 So 
67. 172 La. 1104—Lorio v Glad¬ 
ney, 97 So 16. 153 La 993. 

Me —Gilmartin v Emery, 160 A 
874. 131 Me 236 

Md —Shenton v Abbott, 15 A 2d 906 
Mass—Rourke v Hanchett, 134 N 
E 355. 240 Mass 557 
Mo—In re Ozias' Estate, App, 29 
S W 2d 240. 

Neb—In re Meyers' Estate, 288 N 
W 36, 137 Neb 60—Mudge v 

Mudge, 196 N W. 706, 111 Neb 

403. 

N J —In re Dorrance's Estate, 170 A 
601, 115 N J Eq. 268, supplement¬ 
ed 172 A 603. 116 N J Eq 204, 
sustained Dorrance v Martin, 176 
A 902. 13 NJMisc 168, affirmed 
184 A 743, 116 N J Law. 362. cer¬ 
tiorari denied 66 S Ct 949, 298 U 
S. 678, 80 L Ed 1399, rehearing 
denied 66 S Ct 957, 298 U S. 692, 
80 L Ed 1410, and certiorari de¬ 
nied Camden Safe Deposit & Trust 
Co V Martin. 56 S Ct 949, 298 IT 
S 678, 80 LEd 1399. and 56 S 
Ct. 950, 298 U S 678, 80 L.Ed. 
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1399—Schweitzer v. Buser, 190 A. 
89, 15 N .1 Misc 217—Brueckmann 
V Frignoca. 162 A 780, 9 N J. 
Misc 128 

NY—In re Trowbridge’s Estate, 194 
NE 756. 266 NY 283. reversing 
271 NYS 1100, 242 App Div 627— 
In re Lynch’s Estate, 11 NY S.2d 
303, 170 Misc 966—Pignatelli v. 

Pignatelh, 8 N Y S 2d 10, 169 

Misc 534—In re Lohmann’s Es¬ 
tate 283 NYS 38, 167 Misc. 169, 
affirmed In re Lohmann’s Adm'r, 
290 NYS 135—In re Fisher’s Es¬ 
tate, 271 NYS 101. 154 Misc. 74. 
affirmed 277 NYS 939. 243 App. 
Div 685—In re Beech wood, 264 N. 
YS 473. 142 Misc 400—In re De 
Coppet's Estate. 262 NYS 654, 
141 Misc. 406—In re Curtiss' Will, 
250 NYS 146. 140 Misc 185—In 
re L>oil’s Estate. 191 NYS 260, 
117 Misc 189, affirmed 192 N Y.S. 
936—In re Frick’s Estate, 190 N. 
YS 262. 116 Misc 488—In re 

Tallmadge, 181 NYS 336, 109 

Misc 696—In re Paris’ Estate, 176 
NYS 879. 107 Misc 463 
NC—In re Finla> son’s Estate, 173 
SE 902, 206 NC 362—In re Mar¬ 
tin’s Estate. 117 S E. 561, 185 N.C. 
472. 

ND—McEwen v McEwen, 197 NW 
862, 50 ND 662. 

Okl —Youngblood v Rector, 259 P. 
579, 126 Okl 210 

Va —Talley v Commonwealth, 103 
S E 612, 127 Va 516—Cooper’s 

Adm’r v Commonwealth, 93 S.E. 
680, 121 Va 338 

Wis—Dromey v Wisconsin Tax 
Commission, 278 NW 400, 227 

Wis. 267, appeal di.smissed 58 S. 
Ct. 1048. 304 U S 548, 83 L Ed. 
1520, rehearing denied 69 S Ct. 68, 
305 U S. 669, 83 L Ed 434—In re 
Eaton’s Will, 202 N W. 309, 186 
Wis. 124. 

19 C J p 407 note 6 [a], p 424 notes 
43, 44. 

Asoertainment of Intent 

The intent to abandon one’s dom¬ 
icile and take up another must be 
ascertained from all facts and cir¬ 
cumstances.—State V Red Oak Trust 
& Savings Bank, 267 SW 666. 167 
Ark 234 

Abandonment of first domicile may 
be inferred from establishment of 
the second —Caheen v Caheen, 172 
So 618, 233 Ala 494—Allgood v. 

Williams. 8 So. 722, 92 Ala 551. 

Snit in DoniBiona parish after re¬ 
moval 

In Louisiana, person may be sued 
in parish removed from within one 
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“legal residence,” or “place of abode” cannot be 
lost until another is acquired,and to effect a loss 
or change, there must be an abandonment of, and a 
removal from, the old location to the new with an 
intent to remain in the new locality, and not to re¬ 
turn to the old.^® 

The mere intention to abandon a domicile or res¬ 
idence and acquire a new one avails nothing without 
actual removal to the new residence.'*'^ 

It seems that generally a domicile will not be lost 


by a constrained residence in a foreign country,^* 
although voluntary exile may work a change of 
domicile.^® 

b. Effect of Temporary Absence 

An established domicile is not lost by temporary ab¬ 
sence therefrom, however long continued. 

An established domicile is not lost merely by tem¬ 
porary absence therefrom, or temporary residence 
elsewhere,however long continued,^! even for a 
period of years.®^ 


year. In absence of expressed inten¬ 
tion to ehanpe domicile—Barrow v 
Barrow. 106 So 705, 160 Ba 91 
45. US—Petition of OffanesofT, U 
C Cal . 20 F Jd 97R 

Cal—Jluslon V Anderson, 78 P 626, 
145 Cal 220 

Iowa—Tlarris v Harris, 215 NW 
661. 205 Iowa 108 

Ky—Robinson v Paxton, 276 SW 
500 210 Kv 575 

Mont —Herrin \ Herrin, 63 P 2d 
137 103 Mont 460 

N" J—Rrueckmann v Frl|?noca, 152 
A 780. 0 N T ATic;e 128 
NT — Southern Tier M isonic R<*lief 
Assoc V Ijaiidenb.u k. 5 NYS 
001—Tn re Iluffbes, Tuck Siirr 38, 
39 

Wash—Kankelborg: v Kankellxiri?, 
00 P 2d 1018. 100 Wash 250 
4®. Ark—Hillman v Hillman, 138 
S W 2d 1051 —Shephard v Hopson, 
86 SW2d 30, PM Ark 284—State 
V R<*d Oik Trust A; Savim?s Bank, 
267 SW 566, 107 Ark 234 
Cal —Rrap:^ v Bragg, 00 P 2d 329, 
32 Cil App 2d 611 

Idaho—Rmbelmann v Reubelmann, 
220 F 104. 3S Idaho 150 
Ill—In r. M.ilfo’d 75 NF 345, 
217 111 242 1 BRA NS 341. 108 

Am SR 240, 3 Ann Cas 9SG 
Kan—Rolurts v Robertson, 254 P 
1026, 123 Kan 222—Adams v Ev¬ 
ans 10 Kan 174 

Ky — Coninionw e.ilth v Ott, 4 SW 
2d 417. 2 it K> 612—I’eltit’s Ex’x 
V. Citv of Bexinglon, 237 SW 391, 
193 Ky 679 

Md—Br.ifman v. Brafman. 125 A 
101, 144 Md 413, tcitiorari de¬ 

nied 44 set 633. 265 US 588, 68 
L Ed 1103—Pope \ Williams, 5^6 
A 543, 98 Md 50, 66 L. R A 308 
103 Am S R 379, aflirmed 24 S 
Ct 573, 103 US 621, 48 L. Ed 817 
Mont —Herrin v Ilernn, 63 P 2d 
137, 103 Mont 460 

N J>—State ex rel Sathre v Moodie, 
258 NW 558, 65 ND 340 
Pa—Alburgcr v Alburger, 10 A 2d 
888, 138 Pa Super 339 
Wis—Carter v. Sommormeyer, 27 
Wis 666. 

Ibapse of time 

"In order for it to he an abandon¬ 
ment of residence, when one leaves 
his home, there must elapse consid¬ 


erable time after leaving, together 
with some evidence of intention to 
abandon the residence"—Barrow v 
Barrow 106 So 705. 708, 160 T-.a 91 
47. Conn —McHonald v Hartford 
Tiust Co. 132 A 902, 104 Conn 
160 

r)f*l —Coca-Cola International Corpo¬ 
ration v New York Trust Co, 
Ch . 8 A 2d 511 

Fla—AVade v Wade. 113 So 374, 93 
Fla 1004 

Kin—Ilar-wi v Harwl, 56 P 2d 440 
453. 143 Kan 710. cilinn: Corpus 
Juris. 

Pa—May v Mav, 94 l»a Super 20.3— 
Craybill v Hoover, 28 Pa l>is1 
380. 3(> Banc B Rev 48. 32 York 

I^< g Rec 144 
19 C.7 p 424 note 40 

48 US—Ennis v SmiUi, T> C, 14 

How 400 14 BEd 472 
19 C.1 p 421 note 28 

49. IT —Ennis v Smith, supra 
19 C J p 421 note 20 

50. Idaho—Rfubelmann v Reubtl- 
mann. 220 P 404. .38 Idaho 15') 

Ky—Burr’s Adm’r v Hatter 4 3 S 
W 2d 26. 240 Kv 721 
M<iss—Tuelle v Flint ISC NE 222, 
28.3 Mass 106 

Mo —In re Ozias' Estate, App, 29 

S W 2d 240. 

NY—Pignatelli v Pign.itelli, 8 N 
Y S 2d 10, 169 Misc 534—In re 

Beattie’s Estate, 221 NYS 726. 
120 Misc 241, affirmed Matter of 
Beattie, 225 NYS 792, 222 App 
Div 729. appeal dismissed 162 N 
E 52.5, 248 NY .561 
Va—State-l’lanlers Bank &, Trust 
C:;o of Richmond v. Common¬ 
wealth, 6 S E 2d 629 
19 C J p 423 note 36, p 424 note 41 
Temporary aiisenee with intention 
to return as not elTec ling acquisi¬ 
tion .see supra § 11 e (2). 
Xhiforced temporary absence from 
one’s domicile does not work a loss 
thereof—Brantley v Smith. 6 Ba 
App. 182 

Similar rule for ‘‘residence” 

Iowa—Harris v Harris, 215 NW 
661, 205 Iowa 108 

Ky —Boldt V. Boldt. 69 S W za 6, 
253 Ky 179—^Appleton v Southern 
Trust Co., 51 S W 2d 447, 244 Ky. 
453. 


Ba—Brantley v. Smith, 6 La.App. 
182 

NY—Hislop V Tanffe, 125 NYS 
614. 141 App Div 40 
Or— Popejov V Boynton, 230 P. 
lOH) 112 Or 646 

Pa-—Jacobs v Spring, 132 A. 918, 
286 P'a 113 

Maintenance of separate homes is 

not inconsis1(*nt writh continuance 
of ptr«:.on’s legal domicile in but 
one lo(rtlit\ —In re De Coppet’s Es¬ 
tate, 252 N-Y S 654, 141 MIsc 406 

51. I’’ S —In re Kalpacbnikoff. H C 

P.i 28 F2d 288—Swift Co v 

I^icklider, CCAWVa, 7 F 2d 19 

D C—Slnlltorth v H.dvering 77 P 
2d 518 hi App DC 290, certiorari 
d. TiHd 56 SCI 123, 296 US 606. 
80 7. Ed 430 

Md—'Vigner \ Siurloik, 170 A 
5 19 Ihh Md 28 4 

NY — In re Bohmann’s Estate, 283 
NYS 3S 157 Misf 169, affirmed 
In M Bolimann's Adm’r, 290 NY 
S 135 218 App Div 714 
T’a—Alburgcr v Albuiger 10 A 2d 
888, 1 18 P.i Super 339 
Va—Tilley v Commonwealth, 103 
S E (.12. 127 Va 516. 

19 F p 423 note 37 
Abandonment not indicated 

Bong-( ontinued absence from a 
domii lie is not an indication of 
abindonment, so long as the inten¬ 
tion to return exists—in re Frick’s 
Estate, 190 NYS 262, 116 Misc 488 

52. U S —Petition of Oganeaoff, D 
C Cal , 20 F 2d 978 

Cal—In re Peters’ Estate. 12 P.2d 
118. 119, 124 Cal App 75, citing 

Corpus Juris. 

Colo — People v. Chrysler, 265 P 92, 
83 Colo 355. 

Md—Shenton v Abbott. 15 A 2d 906 
—Wagner v. Scurlock, 170 A 539, 
166 Md 284. 

NY—In re Bohmann’s Estate, 283 
NYS 38. 157 Misc 169. affirmed 
In re Bohmann’s Adm’r, 290 N.Y. 
S 135, 248 App Div 714 
19 C J p 423 note 38 

"A pi'rson, intending to retain his 
old domicile, may reside almost in¬ 
definitely out of the locus of such 
domicile ’’—In re Curtis, 178 N.Y.S. 
286. 288. 
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c. BemoTal of Family 

Removal of one's family Is an important element in a 
change of domicile; such removal, or a failure to remove, 
may or may not be decisive, according to circumstances. 

The removal of one’s family is said to be always 
an important, if not an essential, clement in a 
change of domicile However, when it is evi¬ 
dent by unequivocal acts that the intention to re¬ 
move existed, the change of domicile is complete, 
although the family may remain temporarily in the 
place of former abode conversely, removal with 
one’s family may not be conclusive of a change of 
domicile A many’s personal presence at the new 
domicile is not necessary when the intent to change 
has been manifested and carried out by sending his 
wife and family there and under some circum¬ 
stances It has been held that a change of domicile 
or residence was not consummated until the removal 
of the family to the new location.^^ 

d. Death or Abandonment of Intention 

Under most authorities, no change of domicile takes 
place where death occurs, or the intention to acquire a 
new domicile is abandoned, while one is on a Journey to 
a new locality. 

Since, as appears in § 13 a supra, a domicile is not 
lost until another is actually acquired, no change of 
domicile takes place, and the former domicile con¬ 
tinues, under most authorities, where death occurs 


in itinere,®* or the intention to acquire a new dom¬ 
icile is abandoned while on a journey to a new lo¬ 
cality;^® but there are decisions holding that the 
new domicile of choice is complete the moment the 
journey to it is started,®® unless the domicile left is 
the domicile of origin.®^ 

e. Reverted to Domicile of Origin 

The domicile of origin easily reverts. Some au¬ 
thorities regard it as immediately reverting, regardless 
of intent to return thereto, on abandonment of a domicile 
of choice without acquiring a new one; but this view 
is opposed. 

It is a well settled maxim in the law of domicile 
that the domicile of origin easily reverts when 
lost ®“ Under some authorities, in the case of a 
change from a domicile of choice to that of origin, 
the domicile of origin is acquired the moment the 
other is given up,®^ provided the journey back is 
begun ,®4 and it has been held that, on the aban¬ 
donment of a domicile of choice without acquiring 
a new domicile of choice, the domicile of origin 
immediately reverts, without regard to any definite 
intent to return to such original domicile,®® provid¬ 
ed there is a definite intent finally to abandon the 
acquired domicile of choice.®® On the other hand, 
other authorities hold that a domicile of choice con¬ 
tinues until a new domicile is acquired by the con¬ 
currence of fact and intent, even where the alleged 
new domicile is the domicile of origin ,®'^ and the 


Rule applicable to “residence” 

Cal—In TV Peter's F.state, 12 P 2d 
ns. 124 C.il App 75 

OKI -Anthis V Drew. 252 P 11, 12*5 
Okl IS 

53. ITS—Gilbert v IXivId, Conn, 
‘n S Cl 164, 2-15 IJ S 561. 59 L 
Kd 260 

19 C’’ .1 p 42 4 note 22 
■^Presumption of niairied mans dorn- 
loile at family’s residence see in- 
fra ^6 b. 

54. Mass—Emery v Emer.v, 105 N 
E 879, 218 Mass 227 

19 C J p 425 note 46 

55. N Y —New York v Beers, 148 
NYS. 428. 163 App Div 495. 

19 C J p 425 note 47 

56. Tenn —Hyder v Hyder, 66 S W 
2d 235. 242, 16 Tenn App 64, quot¬ 
ing: Corpus Juris. 

19 C.J p 425 note 48 

67. Mich —Cass v Gunnison, .36 N 
W. 45. 68 Mich 147 

19 C J. p 425 note 49. 

58. Iowa—In re Jones’ Estate, 182 
NW 227, 192 Iowa 78. 16 A.L. R 
1286 

N Y.—State of Colorado v Harbeck, 
179 NYS. 610, 189 App Div. 865, 
reversing: 175 NYS. 686. 106 Misc 
319—In re Armstroni:'s Estate. 4 
N.Y.S2d 413, 167 Miec. 692. 

19 C J. p 425 note 60. 

28 C.J.S.—8 


59. Mavis —Siiaw v Shaw, 98 Mass 
15S 

19 C ,T p 425 note 51 
GO. \V Va—Blown v Beckwith, 51 
SE 977, 58 WVa 140. 14’J. 112 
Am SR 955, 1 B U A .N S , 778 
19 C J p 426 note 52 

61. NY—Matter of Grant. 144 N 
Y S 567. S3 Mi.se 257 

62. US—Petition of Og:ane.sorr, D 
C Cal . 20 E 2d 978 

Ky—Bailey v Norman’s Adm’r, 15 
SW2d 1005, 1007, 228 Ky 790, 

quoting: Corpus Juris. 

19 C J p 426 note 54 
Basis and use of rule 

"From the natural propensities of 
the human mind, one will more 
readily be presumed to Intend re¬ 
turning to his earliest home than 
to a place of temporary abode It is 
but a slight clrcumst.'ince, but re¬ 
sorted to in a nicely b.alanced case, 
where slight circumstances will turn 
the scale ”—Otis v Boston, 12 Cush , 
Mass., 44, 50 
Buie Umited 

(1) "The question arises in a case 
involving succession to an estate ’’— 
In re Jones' Estate. 182 NW 227, 
230, 192 Iowa 78, 16 ALR 1286 

(2) "The principle that a native 
domicil easily reverts applies only 
to cases where a native citizen of 
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one country goes to reside in a for¬ 
eign country, and there acquires a 
dornicil by residence WMthoul re- 
nounc Ing his original allegiance 
This principle' has refer¬ 
ence' to a national doniieil in its en- 
laigfd se*nsc and glow's out of na¬ 
tive allegiance or citizenship It 
has no npplieation when the' ques¬ 
tion is between a native and ac¬ 
quired domicil, where both are un¬ 
der the .same national jurisdiction" 
—New Have'n First Nat Bank v. 
Balcom, 35 Conn 351, 357 

63. Tenn —Hvder v Hyder, 66 S W. 

2d 235, 16 Tenn App 64. 

19 C .1 p 426 note 55 
€4. Tenn—Hyder v Hyder, supra 
66. NJ—In re Paullin’s Estate, 
Prerog, 109 A 13. affirmed 113 A 
240, 92 N J Eq 419, and not fol¬ 
lowed in In re Gilbert’s Estate, 15 
A 2d 111. IS N .1 Misc 540 
19 CJ p 426 note 56—26 CJ p 327 
note 72 

Historical summary of rule and de- 
cisione 

Iowa—In re Jones’ Estate, 182 N. 
W 227, 192 Iowa 78, 16 A.L R. 
1286 

66. N J —Hibbert v. Hibbert, 66 A. 

1028, 72 N.JEq. 778. 

19 C J. p 427 note 57 
I 67. Iowa.— In re Jones' Estate, 182 
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doctrine of instant reversion to the domicile of 
origin, known as the English rule, has been held 
inapplicable as between the states of the United 
States,®® or as between the United States and a 
foreign county with respect to a person who has re¬ 
nounced his allegiance to such country and secured 
citizenship here.®® 

§ 14. Residence on Boundary Line 

Where a person's dwelling Is on the boundary line 
between two localities, that portion which constitutes a 
habitation by itself, or in which the occupant mainly 
performs the offices characterizing his home, will be con¬ 
sidered the domicile. 

If the boundary line between two localities passes 
through the dwelling of a person whose domicile is 
at issue, and the portion of the house on one side 
of the line is sufficient to constitute a habitation by 
itself while the other portion is not, the first will 
be considered the domicile."^® If the line divides 
more equally, then that portion is deemed the domi¬ 
cile in which the occupant mainly and substantially 
performs those offices which characterize his home, 
such as sleeping, eating, sitting, and receiving visi¬ 
tors but in the event of a still closer division, 
then that part where he habitually sleeps is so con¬ 
sidered in the absence of other facts showing a pos¬ 
itively contrary intention.72 The location and uses 
of the different rooms in the house may be consid- 
ered.7® 

Where a house was on the boundary line between 


two counties, it was held that the owner might elect 
either county for his domicile, such election being 
evidenced by his acts and declarations of intent.^® 

§ 15. Evidence 

The usual rules of evidence apply to the questions of 
intent and residence. 

As appears in § 9 supra, domicile is a question of 
residence and intention. As to these matters, the 
usual rules of evidence apply.7® 

§ 16. - Presumptions and Burden of 

Proof 

a. General rules 

^ b. Domicile of married persons 

c. Domicile of infants 

d. Other presumptions 

a. General Bnles 

There are rebuttable presumptions that the place 
where a person actually lives Is his domicile and that a 
domicile, once established, continues until a change Is 
shown, so that the burden of proving a change of domicile 
rests on the party alleging It. The presumption is in 
favor of an original or former domicile as against an 
acquired one, and of a domestic as against a foreign 
one. 

Identity with residence. Domicile is presumed to 
follow residence ;76 in other words, the place of 
residence, where a person actually lives, is presumed 
to be, or is prima facie, his domicile,and the rule 
applies not only in interstate habitation, but also 


N.W. 227, 192 Iowa 78, 16 A.L.R. 
1286. 

19 C.J. p 427 note 68. 

Apparently so holding^.—^Dailey v. 
Town of Ludlow, 147 A. 771, 102 Vt. 
312. 

Sovondon to domloUs of orlfftn 
liold sliowii by intent and establish¬ 
ment in country of birth —In re 
Armstrong’s Estate, 4 N.Y.S.2d 413, 
167 Misc. 592. 

68. Iowa.—In re Jones’ Estate, 182 
NW. 227, 192 Iowa 78, 16 A.L R. 
1286. 

19 C J. p 427 note 58 [a]. 

“This rulo ta most unaatuzal la 
Amorioa and has nothing of public 
policy here to recommend it. The 
weight of authority in this country 
is contrary.”—In re Gilbert’s Estate, 
15 A 2d 111, 118. 18 N.JMisc 540. 

69. Iowa.—In re Jones* Estate. 182 
NW 227, 192 Iowa 78, 16 A.L.R. 
1286. 

TlX Cal.—Gray v. O’Banion, 138 P 
977, 23 Cal App. 468. 

19 C J p 427 note 59. 

Sffoct of iateation 

Where a change in a state bound¬ 
ary line showed that the part of 
a hotel in which a person ate, slept. 


and lived was in a state other than 
that of which he deemed himself 
a resident, his intention did not con¬ 
trol. and his domicile was in that 
state in which the'living rooms ac¬ 
tually were.—Blaine v. Murphy, D 
C.Mass., 265 F. 324. 

71. Cal.—Gray v. O’Banion, 138 P 
977, 23 Cal.App 468. 

19 C.J. p 427 note 60. 

72. Mass.—^Abington v. North 
Bridgewater, 23 Pick. 170 

19 C.J. p 427 note 61. 

73. Mass —Chenery v. Waltham. 8 
Cush. 327. 

Vt.—Elast Montpelier v Barre. 66 
A. 100, 79 Vt. 642. 10 L R.A ,N S.. 
874 

74. Pa —Follweiler v. Lutz, 2 A. 
721, 112 Pa. 107. 

19 C.J. p 427 note 63. 

75. Wis—In re Heymann’s Will, 
208 N.W. 913, 190 Wis 97 

7ft W Va.—^Flrst Nat. Bank v. Tate, 
178 S.E. 807. 116 W.Va. 138. 
Domicile and residence distinguished 
see supra 9 2. ^ 

77. US — ^B. I. Du Pont De Nem¬ 
ours & Co. V. Byrnes. C.C.A.N Y., 
101 F.2d 14—Granite Trading Cor¬ 
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poration v. Harris, CCANC., 80 
F2d 174. 

Ky.—Burr’s Adm’r v. Hatter. 43 S. 

W2d 26, 240 Ky. 721. 

La—Barrow v. Barrow. 106 So. 706, 
160 La 91. 

Md—Pattison v. Firor, 126 A. 109, 
146 Md 243—Harrison v. Harri¬ 
son, 84 A. 57, 117 Md. 607. 

Mont —In re Coppock’s Estate, 234 
P. 268, 72 Mont 431. 39 A.L.R. 
1162 

NJ—In re Gilbert’s Estate, 15 A.2d 
111, 18 N.J Misc 540. 

Or.—Stewart v. Stewart, 242 P. 862, 
853, 117 Or. 157, citing OozpiiB Jtu 
ris. 

Pa—In re Dor ranee’s Estate, 168 A. 
303. 309 Pa. 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 53 S.Ct. 222, 287 U. 
S 660, 77 L Ed. 570, and affirmed 
In re Dorrance’s Estate. 172 A. 
900, certiorari denied Dorrance v. 
Commonwealth of Pennsylvania, 
63 S.Ct. 607, 288 U.S. 617, 77 L. 
Ed. 990. 

Tex.—Dodd v. Dodd, Civ.App., 16 S. 
W.2d 686 

19 C.J. p 431 note 8. 
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where a citizen removes to a foreign country.^® As 
actual residence is merely one circumstance, the 
presumption raised thereby is not conclusive, but is 
rebuttable;*^® and the burden of proof to rebut this 
presumption is on the person contending to the con¬ 


trary.®® 

Continuance of domicile. A domicile, when once 
established, is presumed to continue until a change 
is shown,®! and this presumption may be strength- 


Presamption Is one of fact, not 

one of law.—Donaldson v. State, 67 
N.E 1029, 78 NE. 182, 167 Ind. 663 
**Proof of the intention [to remain 
in place necessary to show -domi¬ 
cile] may be positive or presump¬ 
tive."—State-Planters Bank & Trust 
Co. of Hichmond v. Commonwealth, 
Va., 6 S E.2d 629, 631. 

Inference from phyeloal preeenoe 
An intent to establish a residence 
in a county may be inferred from 
the act of being’ physically present 
therein —Bragg v. Bragg, 90 P 2d 
329, 32 Cal.App 2* 611 

Oontinnone reeldenoe for n long 
period of time in a given locality 
raises the presumption that there 
was the intent to remain and be¬ 
came domiciled there —In re Miller's 
Estate, 20 Erie Co, Pa, 248. 
Presumption of temporary stay 
"When a man or woman, stopping 
away from an established home of 
repute, resorts to Inns or furnished 
lodgings, the presumption of law is 
that the stay, no matter how long, 
is of temporary character"—Matter 
of Green. 164 NYS 1063, 99 Misc 
582, 609. affirmed 165 NYS. 1088, 
179 App Div. 890 

78 Pa—In re Hood, 21 Pa. 106. 

19 C.J. p 431 note 9 

79. Md—Pattison v. Piror, 126 A 

109, 146 Md 243—Harrison v. 

Harrison, 84 A. 67, 117 Md 607 

Tex —Dodd v Dodd, Civ App , 16 S 
W2d 686. 

19 C J p 431 note 10. 

80. U S —E I Du Pont De Nem¬ 
ours & Co V. Byrnes. C C A.N Y., 
101 F2d 14. 

81. U S —Owens v. Huntling, C.C A. 
Or., 115 P 2d 160—In re Liberman, 
D.CAla, 44 F2d 661—Sealey v., 

U. S., D C.Va., 7 F Supp. 434— 
Agassiz V. Trefry, D C Mass., 260 
P. 226, affirmed. C.C.A., 266 F. 8— 
Dunn V. Trefry, Mass, 260 P. 147, 
171 CC.A. 183 

Ala.—Ex parte State ex rel Altman, 

188 So 685, 237 Ala. 642—Caheen 

V. Caheen. 172 So. 618, 233 Ala. 494 
—McLeod V. Adams, 118 So. 636, 
218 Ala. 424—Holmes v. Holmes, 
103 So. 884, 212 Ala. 697—Lucky v. 
Roberts, 100 So 878, 211 Ala. 678. 

D.C.—Doming v. U. S., ex rel. Ward, 
37 F.2d 818, 69 App.D.C. 188. 

Ind.—Groop v. Walton, 167 N.E. 276, 
199 Ind. 262, 63 A.L R. 1386. 

Iowa.—Dolan v. Keppel, 179 N.W. 616, 

189 Iowa 1120. 

Ky.—Burr's Adm'r v. Hatter, 43 S.W. 


2d 26, 240 Ky 721—Green v. Moore, 
268 S.W. 337, 206 Ky. 724. 

La—Succession of Webre, 136 So 
67, 172 La 1104—Person v. Person, 
136 So 226. 172 La. 740—Barrow 
V. Barrow, 106 So. 705, 160 La. 91 
Mass —Commonwealth v. Davis, 187 
I NE 33, 284 Mass. 41—Connolly v. 
Phipps. 186 N.E 646, 283 Mass. 
684. 

Miss—Bilbo v. Bilbo, 177 So. 772, 
1'80 Miss. 536—May v. May. 130 
So. 62. 168 Miss. 68. 

N J.—Trust Co. of New Jersey v. 
Spaulding, 4 A 2d 401. 125 N J Eq. 
66—Brown v Brown, 165 A 643, 
112 NJEq 600—In re Gilbert's 
Estate, 15 A.2d 111. 18 N J Misc 
640—Pleretti v. Pierettl, 176 A. 
689, 13 N.JMlsc. 98 
N Y.—Limburg v Snyder, 1 N.Y.S.2d 
741, 253 App Div. 844, affirmed 14 
N.E 2d 822. 277 NY. 725—In re 
Lydig’s Estate, 180 N Y.S 843, 
191 App Div. 117—In re Lynch's 
Estate, 11 NYS 2d 303, 170 Misc 
966—In re Riley's Will, 266 NYS. 
209, 148 Misc 688—In re Wendel's 
Estate, 259 NYS 260, 144 Misc. 
467—In re Lachenmever's Estate, 
268 NYS 641, 144 Misc 678—In 
re Curtiss' Will, 250 N.Y S. 146, 
140 Misc 186—In re Lowrie's Will, 
235 NYS 741, 134 Misc 192—In 
re Seymour. 177 NYS 702, 107 
Misc 330—Dodge v Holbrook, 176 
N.Y.S 562, 107 Misc. 257. 

ND—McEwen v. McEwen, 197 NW 
862, 50 ND 662 

Pa—In re Pusey's Estate, 184 A. 
844, 321 Pa 248, certiorari denied 
Lavely v Young Women's Chris¬ 
tian Ass’n of Pittsburgh, 57 S Ct. 
36. 299 U S 672, 81 L Ed 422, re¬ 
hearing domed 67 S Ct. 114, 299 U. 

5 621, 81 L.Ed. 468—Common¬ 

wealth ex rel. Cronhardt v Cron- 
hardt, 4 A.2d 689, 135 Pa Super 
117—Huston V. Huston, 197 A. 774, 

130 Pa Super 601—Anderson v. 
Miller, 182 A 742, 120 Pa Super 
463—Davis v Davis, 91 Pa Super 
354—In re Nicholls’ Guardian, 86 
Pa Super. 38—In re Flaherty’s Es¬ 
tate, 6 Pa Dlst & Co 703, affirmed 

131 A. 926, 286 Pa 287—In re Kos- 
tovik's Estate, 87 PittsbLegJ. 134. 

Va.—State-Planters Bank & Trust 
Co. of Richmond v. Commonwealth, 

6 SE2d 629—Wilkinson v. Spiller, 
129 SE 235, 143 Va. 267—Bowen 
V. Commonwealth, 101 S.E. 232, 
126 Va. 182. 

Wash.—Polk V. Polk. 290 P. 861, 168 
Wash. 242. 

WVa.—First Nat. Bank v. Tate, 178 
S.E. 807, 116 W.Va. 138. I 
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Wis.—In re Heymann's Will, 208 N. 

W. 913, 190 Wis. 97. 

19 C.J. p 28 note 66 [c] (3), p 431 
note 11 

Continuance of existing domicile un¬ 
til acquisition of another see su¬ 
pra S 13 

same rule as to **resiaoaoo” 

Ill—In re Dedmore’s Estate, 267 Ill. 
App. 619. 

Iowa —In re Schlicht's Estate. 253 N. 
W 847, 218 Iowa 114—Dolan v. 
Keppel, 179 N.W. 615, 189 Iowa 
1120. 

Mo—Gillip v. Butts, App., 77 S.W. 
2d 1014. 

N.J —Brown v. Brown, 166 A. 643, 
112 N.J Eq 600—Pierettl v. Pieret¬ 
tl. 176 A 689, 13 N J Misc 98— 
Briggs V. Stanton, 160 A. 238, 8 
N.J Misc 363. 

KTY-O'Hora v. Tarby, 252 N.Y.S. 
646, 141 Misc. 402—Smith v. R. 
B. I Bldg Corporation, 215 N Y.S. 
1, 126 Misc. 826—McQuirk v. Dean, 
206 NYS 60, 123 Misc. 612 
Okl —Richardson v Gregg, 290 P. 
190. 144 Okl 102—Anthis v. Drew, 
252 P. 11, 123 Okl. 18. 

Pa—^Alburger v Alburger, 10 A.2d 
888, 138 Pa Super 339. 

Tenn.—Goodlin v Hutson, 65 SW.2d 
217, 16 Tenn.App 488. 

Vt—City of Barre v Town of Bethel, 
146 A. 410, 102 Vt 22. 

Wis—In re Burke, 282 NW. 698, 229 
Wis 646. 

Presumption not retrospective 

Domicile at any time being shown, 
there is a presumption that it will 
continue, but none as to when it be¬ 
gan, the presumption is prospective, 
not retrospective —Clough v. Kyne, 
40 Ill App. 234. 

In oases of doubt the presumption 
IS that the domicile has not been 
changed —Umbarger v. Tower, 131 
So 608, 15 La App 250—19 C.J p 
431 note 11 [b]. 

Bxistlng domicile in foreign eoun. 

try presumptively continued until 
new domicile had been acquired in 
the United States by immigrant—In 
re Armstrong’s Estate, 4 N Y.S.2d 
413, 167 Misc. 592. 

Person adjudged incompetent and 
placed under control of guardian or 
committee is presumed not to have 
sufficient mental capacity to change 
domicile; but such presumption is 
rebuttable.—Coppedge v. Clinton, C. 
C.A Okl., 72 F 2d 631. 

Presumption as giving individual 
hostile character 

The presumption will not be ap¬ 
plied where its operation would im- 
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ened by a long-continued residence,®^ and is con¬ 
clusive where no change is alleged or proved.®^ 
Residence elsewhere may rebut the presumption as 
to the continuance of the original domicile,*^ par¬ 
ticularly when it is of such a length,^® or is char¬ 
acterized by such circumstances,^® as to indicate an 
intention to adopt the new locality as a domicile; 
but mere residence elsewhere will not rebut the pre¬ 


sumption as to continuance, unless it is inconsistent 
with an intent to return to the original domicile.®'^ 

The burden of proving a change of domicile rests 
upon the party alleging it.®® 

Original or domestic domicile favored. Where 
facts arc conflicting, the presumption is strongly in 
favor of an original,®® or former,®® domicile, as 


press the individual with a charac¬ 
ter hostile to the state —Stoughton 
V Hill, CCCla, 23 F Cas No 13,501. 3 
Woods 404—19 CJ p 432 note 12 

82. NY —In re Fischer’s Estate, 271 
N.Y S 101, 151 Misc 74, affirmed 
277 NYS. 939. .243 App Div 685 

83. NY—Perkins V Guaranty Trust 
Co of New York. 8 N E 2d 849, 274 
N.Y 250, reversing 290 NYS 
125, 248 App Div. 712. reargument 
denied Perkins v Perkins, 10 N E 
2d 589, 274 N Y 636. reargument 
granted Perkins v. Guaranty Trust 
Co of New York. 11 N E 2d 741, 

275 NY 542. remittitur amended 
Perkins v Perkins. 12 N E 2d 571, 

276 N Y 553. 

84. W Va —First Nat Bank v Tate. 
178 SE 807, 116 W Va 138. 

19 CJ p 432 note 13 
85- U S —Shelton v Tiffin, La., 6 
How 163. 12 LEd 387 
19 CJ p 433 note 14. 

86 . Pa—In re Hood. 21 Pa 106. 

19 CJ. p 433 note 15. 

87. Wash—Polk v. Polk, 290 P. 861, 
158 Wash 242 

19 C.J. p 433 note 16 

88 . US —Sealey v U S . D C.Va., 7 
F.Supp 434—Chew v Nicholson, D 
C.Del, 281 F 400—Agassiz v Tre- 
fry, D C Mass , 260 F. 226, affirmed, 
C C A., 266 F 8—Dunn v Trefry, 
Mass, 260 F 147, 171 CCA 183. 

Ala—Caheen v Caheen, 172 So, 618, 
233 Ala 494—McLeod v. Adams, 
118 So 636. 218 Ala 424 
Del.—Coca-Cola International Corpo¬ 
ration v. New York Trust Co, 8 
A.2d 511 

Ill —In re Dedmoro’s Estate, 257 Ill. 
App 519 

Ky—Hite’s Adm’r v Hite's Ex’r, 97 
S.W2d 811, 265 Ky 786—Wheeler 
V Burgess, 93 S W 2d 351, 263 Ky. 
693—Robinson v Paxton, 276 S.W. 
600, 210 Ky 575—Wallis v Short, 
237 SW. 675, 193 Ky 827. 

La.—Succession of Webre, 136 So. 67, 
.172 La. 1104—Barrow v Barrow, 
106 So. 705. 160 La 91—Lorio v 
Gladney, 97 So 16, 153 La 993— 
Le Blanc v. Loughridge, 95 So 419, 
163 La. 109—Texana Oil & Refining 
Co. V. Belchic, 90 So 522, 150 La 
88—^Umbarger v. Tower, 131 So. 
608, 15 La.App 250. 

Me. —^Holyoke v Holyoke’s Estate, 87 
A. 40, 110 Me. 469 
Mass —Commonwealth v. Davis, 187 
N.E. 83, 284 Mass 41. 


Miss—Bilbo V Bilbo, 177 So 772. 
180 Miss 536—May v. May, 130 So. 
52, 158 Miss 68 

N J —Trust Co of New Jersey v 
Spalding. 4 A 2d 401. 125 N J Eq 
66—In re Dorrance’s Estate. 170 A 
601, 116 N J Eq 268, supplement¬ 
ed 172 A 503, 116 NJEq 204, 

sustained Dorrance v Martin. 176 
A. 902, 13 NJMisc 168. affirmed 
184 A 743. 116 N J Law 362. cer¬ 
tiorari denied 56 S Ct 949. 298 US 
678, 80 LEd 1390, rehearing de¬ 
nied 56 set 957, 298 US 692. 80 
L Ed 1410, and certiorari denied 
Camden Safe Deposit & Trust Co. 

V Martin. 56 S Ct 949, 298 U S 
678, 80 LEd. 1399. and 56 S Ct 
950, 298 US 678. 80 LEd 1399— 
Schweitzer v Buser, 190 A 89, 
15 N J Misc 217. 

N Y —In re Lydig's Estate, 180 N Y 
S 843, 191 App Div 117—In re 

Lynch’s Estate. 11 N Y S 2d 303, 
170 Misc. 966—In re Lohmann's 
Estate 283 NYS 38, 157 Misc 
169, affirmed In re Lohmann’s 
Adm’r, 290 N.Y S 135. 248 App 
Div. 714—In re Riley's Will, 266 
NYS. 209, 148 Misc 588—In re 
Wendel’s Estate. 259 N Y.S 260, 
144 Misc. 467—In re Lachenmey- 
er’s Estate, 258 NYS 641, 144 

Misc 678—In re Wolf’s Estate, 258 
NYS 444. 144 Misc. 256—In re 
De Coppet’s Estate, 252 NYS 654, 
141 Misc 406—In re Curtiss' Will, 
250 NY.S 146, 140 Misc 18.5— 

In re Beattie’s Estate, 221 N Y.S 
726, 129 Misc 241, affirmed Matter 
of Beattie, 225 N.Y S 792, 222 

App Div 729, appeal dismissed 162 
N.E 525, 248 N.Y. 561—In re Tall- 
madge, 181 N.Y S. 336, 109 Misc. 
696—In re Seymour, 177 N Y.S. 
702, 107 Misc. 330. 

N D.—McEwen v. McEwen, 197 N.W 
862, 50 ND 662 

Pa—In re Dorrance’s Estate, 163 A. 
303, 309 Pa 151, certiorari denied 
Dorrance v Commonwealth of 
Pennsylvania, 63 S.Ct 222, 287 U S 
660, 77 LEd. 670, and affirmed In 
re Dorrance’s r'state, 172 A 900, 
certiorari denied Dorrance v. Com¬ 
monwealth of Pennsylvania, 53 S 
Ct 507, 288 U.S 617, 77 LEd. 990 
—Commonwealth ex rel. Cronhardt 

V Cronhardt. 4 A 2d 589, 136 Pa 
Super. 117—Huston v Huston, 197 
A. 774, 130 Pa Super. 601—^Anfier- 
son V. Miller, 182 A. 742, 120 Pa, 
Super. 463—Davis v. Davis, 91 Pa. 
Super. 354. 


Va—Rogers v. Commonwealth, 11 S 
E2d 584—State-Planters Bank & 
Trust Co of Richmond v. Com¬ 
monwealth, 6 S E 2d 629. 

Wash—Polk V Polk, 290 P. 861, 
158 Wash 242 

W Va—First Nat Bank v Tate, 178 
SE 807, 116 W Va 138. 

19 CJ p 431 note 11 

Same mle as to **reBidence” 

Md—IJrafman v Biafman, 126 A. 
161. 144 Md 413. certiorari denied 
44 set. 633, 265 US 588, 68 LEd. 
1193. 

N J —Briggs V Stanton. 150 A 238, 
8 N J Misc. 363 

N y—O’lTora v Tarby, 252 N.Y S. 
646. 141 Misc. 402 

Pa—Alburger v Alburger, 10 A 2d 
888. 138 Pa Super. 339—In re Con- 
te.st of Election of O’Neil, 32 Luz 
Leg Reg. 261. 

Vt—City of Barre v. Town of Beth¬ 
el. 145 A. 410, 102 Vt. 22 
Wis—In re Burke, 282 N.W 598, 229 
Wis 545 

Rule applied in action between states 

U S —State of Texas v State of Flor¬ 
ida. 59 S Ct 563, 306 U S 398, 83 
LEd 817, 121 A.LR. 1179. 

Borden is on incompetent to es¬ 
tablish that he had sufficient mental 
capacity to adopt new domicile — 
Coppedge v. Clinton, CCA Okl., 72 
F2d 531. 

89, U S —Petition of Oganesolf. D.C. 
Cal , 20 F 2d 978 

N Y—In re Lyon’s Estate, 191 N Y.S. 
260, 117 Misc 189, affirmed 192 

NYS 936, 200 App Div 918. 

Okl —Strathmann v. Ktnkelaar, 233 
P 215. 217, 105 Okl. 290, quoting 
Corpus Juris. 

19 CJ p 433 note 17. 

Presumption one of fact, not one of 
law 

The presumption that on the re¬ 
turn of an alien to his domicile of 
origin, his original domicile reverts, 
and that In doubtful cases the orig¬ 
inal domicile Is considered the true 
one, are not presumptions of law, but 
presumptions of fact only.—Donald¬ 
son V. State, 67 NE 1029, 78 N B. 
182, 167 Ind 553. 

9a Ky —Johnson v. Harvey, 88 S W. 

2d 42. 47, 261 Ky. 622. 

Comparative strength of presumption 
"The presumption favoring, the re- 
acquisition of a former domicile is 
similar to that favoring the resump¬ 
tion of the domicile of origin, but 
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against an acquired one, and of a domestic, as 
against a foreign, domicile. 

The intention to change one's domicile may be 
presumed where absence is extensive, may be 
overcome by substantial evidence of intent to main¬ 
tain the domicile.®^ 

b. Domicile of Married Persons 

There are rebuttable presumptions that a married 
man’s domicile is where his wife or family resides, pro¬ 
vided the residence is a permanent, and not a transient, 
home, and that a wife’s domicile follows her husband’s. 

Domicile of married man where family resides. 
The domicile of a married man is generally pre¬ 
sumed to be at the place w'here his wife or family 
resides,'^"* provided the family residence is a perma¬ 
nent home,^^^ and not a mere temporary residence 
for transient purposes.®^ This presumption is by 
no means conclusive and may be rebutted by facts 
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showing a contrary intent;®*^ and is not recognized 
by some authorities.®* It does not hold where the 
husband pays only occasional visits to his wife and 
family,®® and ceases where a separation has taken 
place. ^ 

Wife's domicile as husband's In the absence of 
affirmative evidence to the contrary, the presump¬ 
tion is that a wife’s domicile or legal residence fol¬ 
lows that of her husband,- and will continue after 
his death,® the domicile of the husband is prima 
facie the domicile of the wife.^ 

c. Domicile of Infants 

An infant’s domicile is presumed to continue at the 
place of his birth or the residence of his parents. 

The domicile of an infant is presumed to continue 
at the place of his birth•'* or the residence of his 
parents® until it has been lawfully changed. The 


not so strong ”— Johnson V. Harvey, 
supra 

91. US—Petition of Oganesoff, DC 
Cal . 20 F 2d 978 

OKI —Stratlmiann v Kinkelaar, 233 
P 215, 217, 105 Okl 290, quoting 
Corpus Juris. 

19 CJ p 433 note 18 

92. U S —Causey v Lockridge, D C 
SC. 22 FSupp 692 

Temporary abseuce 

“A change of domicile can not be 
Inferred from an absence whkh is 
shown to be temporary, and attended 
with the lequisite animus reverten- 
di ”—Fx parte State ex rel Altman, 
188 So 685. 687, 237 Ala 642 
For ordinary purposes of life 

"In general, it may be said that an 
intent to change one’s domicile and 
place of abode is not so readily pre¬ 
sumed fiom a residence at a public 
institution for the purposes of educa¬ 
tion, for a given length of time, as 
It would be from a like removal 
from one town to another, and resid¬ 
ing there for the ordinary purposes 
of life ’*—Brueckmann v Frignoca, 
1S2 A 780, 781, 9 N J Mise iJS 

93. U.S —Causey v. Lockridgc, D.C. 
SC. 22 F.Supp. 692. 

94. Del — Coca-Cola International 

Corporation v New York Trust Co., 
Ch, 8 A 2d 511 

■^^owa.—Dickerson v Utterback, 207 
N.W. 762, 202 Iowa 256. 

Md.—Hill V Niblctt, 187 A 869, 871, 
171 Md. 653, quoting Corpus Juris. 
Ohio —Murray v Remus, 26 Ohio N. 
P.,NS., 231. 

Tenn—Brown v. Hows, 42 S W.2d 
210, 163 Tenn. 178, denying rehear¬ 
ing 40 SW2d 1017, 163 Tenn 138. 
al9 CJ p 433 note 19 
Ztength of ocoupaucy 

"The longer the occupancy the 
stronger the inferences to be drawn 


therefrom.”—Coca-Cola International 
Corporation v New York Trust Co, 
DclCh. 8 A 2d 611, 524 
Same rule as to “residence” 

US—Petition of Oganesoff, DC Cal, 
20 F2d 978 

Cal —(Tasner v San Diego Trust & 
Savings Bank, 94 P 2d 66, 34 Cal 
App 2d 524 

Same rule under statute 

Md—Hill V Niblctt, 187 A 869, 871, 
171 Md. 653. quoting Corpus Juris. 
19 CJ p 434 note 21. 

95. IT S —Petition of OganesofT, D 
C Cal , 20 F 2d 978 

Md—Hill V. Niblctt. 187 A. 869, 871, 
171 Md 653, quoting Corpus Juris. 
19 CJ p 434 note 20. 

96. Md—Hill V Niblett, 187 A. 869. 
871, 171 Md 653, quoting Corpus 
Juris. 

19 C .1 p 434 note 20 
9'7- Del —Coca-Cola International 

Corporation v 'New York Trust Co , 
Ch, 8 A 2d 511. 

Md— V Niblett, 187 A. 869, 871, 
171 Md 653, quoting Corpus Ju¬ 
ris. 

Ohio—Murray v Remus, 26 Ohio N. 

P.,NS. 231 
19 C J. p 434 note 25. 

"There is no principle of law which 
prevents a husband from having a 
legal residence apart from his wife 
and family”—Hill v Niblett, 187 A. 
869, 870. 171 Md 653 

98. L*i—Estopinal v Michel, 46 So 
908, 121 La. 879, 882. 19 LRA., 
NS, 769 

19 CJ p 434 note 27 

99. Md—Hill V Niblett. 187 A 869, 
871. 171 Md. 653, quoting Corpus 
Juris. 

19 C.J p 434 note 23. 

1. U.S —Petition of Oganesoff, D.C. i 
Cal.. 20 F.2d 978 I 

37 


Md—Hill V Niblett, 187 A. 869, 
871, 171 Md 653, quoting Corpus 
Juris. 

19 C J p 434 note 24 
2. Colo —Colorado Fuel & Iron Co. 
V. Industrial Commission of Colo¬ 
rado, 24 P2d JJ17, 93 Colo 188 
Ga—Clark v Baker, 196 S.B. 760, 
186 Ga 65. 

Ky —Br<‘wer v Brewer, 105 S W 2d 
582, 268 Ky 625 

NJ—In re Paullin’s Will, 113 A. 240, 
92 N J.Eq 419, affirming In n* 
Ptiullin’s Estate, Prerog., 109 A 
13 

N Y.—McCandless v Reuter, 288 N 
Y.S 952, 248 App Div 93. 

19 CJ p 433 note 19 [d] 

Married woman’s capacity to acquire 
domicile see supra § 12 d. 

& Ga.—Clark v Baker, 196 S.E 750, 

186 Ga 65 

4- Colo—Colorado Fuel & Iron Co 

V Industrial Commission of Colo¬ 
rado, 24 P2d 1117, 1118, 93 Colo. 
188, citing Corpus Juris. 

N.Y.—In re Daggett’s Will, 174 N.B 
641, 255 N Y 24.1. 75 A L R 1261, 
reversing In re Daggett, 241 N.Y.S. 
918, 229 App Div 760—Morris v. 
Morris, 289 N Y S 6.36, 160 Mlsc. 
59—In re Ringling’s Estate, 267 N. 

Y S 262, 143 Misc 746. 

N C —In re Ellis’ Will, 123 S.E. 82, 

187 NC 840 

19 C J. p 416 note 68. 

5. NJ—In re Russell, 53 A. 169, 
64 N J Eq 313 

NY—Ames v Duryea, 6 Lans. 155, 
affirmed 61 N.Y. 609. 

Infant’s capacity to acquire domicile 
see supra § 12 b. 

6. Neb.—Wirslg v. Scott. 112 NW. 
656, 79 Neb. 322. 

That divorce has been granted par¬ 
ents does not change presumption of 
law that residence of infant follows 
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presumption may be overcome by facts showing a 
different condition and the burden of proof is on 
a minor to establish a change in his domicile.® 

d. Other Preeumptions 

There Is a presumption that the place where an 
unmarried man transacts business and exercises his 
political rights is his domicile, but none that a servant’s 
domicile Is that of his master. It has been held that a 
decedent’s domicile in his lifetime must be presumed to 
have been the piace of death; but there is authoritSr op¬ 
posed. 

The fact that a county court took jurisdiction of 
an action to approve an Indian’s deed raised a pre¬ 
sumption that the ancestor died a resident of such 
county.® 

As to clergymen. It has been said that an ec¬ 
clesiastic is presumed to be domiciled at the place of 
his cure 

As to lunatic. A duly adjudged lunatic is pre¬ 
sumed to be without power, by his own will or act, 
to change his domicile.^l 

As to servant. There is no presumption that a 
servant’s domicile is that of his master.^ 2 

As to soldier. The rule that a soldier docs not 
change his domicile by foreign service is a mere 
presumption which may be rebutted.^® 

As to unmarried man. The place where an un¬ 
married man transacts business and exercises his 
political rights is presumed to be his domicile, al¬ 
though this presumption is not conclusive and 
in particular circumstances it was held that no pre¬ 
sumption arises that an unmarried man will con¬ 
tinue to live for any great period of time in the 
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place in which he was last registered to vote.^® 

Arising from place of decease. It has been said 
that the domicile of a decedent in his lifetime must 
ordinarily be presumed to have been at the place 
of his decease;^® but this has been denied.^^ 

§ 17. - Admissibility 

a. In general 

b. Direct testimony concerning intention 

c. Declarations 

d. Acts and circumstances 

a. In General 

Domicile or residence may be shown only by evidence 
which is competent and admissible under the general 
rules of evidence, and may be proved by direct or cir¬ 
cumstantial evidence. 

Domicile or residence may be shown only by ev¬ 
idence which is competent and admissible under the 
general rules of evidence.^® Accordingly, irrele¬ 
vant^® or immaterial^® evidence is excluded on the 
question of domicile or the intention involved there¬ 
in, as are hearsay^^ and opinion22 evidence, and 
mere surmises of friends or connections.^® 

The fact as to the domicile of a person at a given 
time,2^ together with the elements of residence and 
intention,®® may’ be proved by direct or circum¬ 
stantial evidence. 

It is to be noted that cases cited in § 18 on the 
weight and sufficiency of particular types of evi¬ 
dence, corresponding to those considered in this 
section, inferentially support the admissibility of 
such evidence. 
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residence of surviving parent.—In re 
Thome’s Estate, 206 N Y.S. 69, 123 
Misc. 621. 

7- Neb—^Wirsig v. Scott, 112 N W. 
655. 79 Neb. 322. 

8. NJ.—Hess V Kimble, 81 A. 363, 
79 N.JEq. 464. 

9. Okl—^Anthis v. Drew, 252 P. 11, 
123 Okl. 18. 

10. N Y.—Matter of Grant, 144 N Y 
S 667, 83 Misc 257. 

11. U.S —^McCampbell v. McCamp- 
bell, DCKy., 13 F Supp. 847. 

Insane person’s capacity to acquire 
domicile see supra 8 13 e. 

18. U.S—^Delaware, L & W. R. Co. 
V. Petrowsky, N Y , 260 P 664, 162 
CC.A 670 

POnonal Injnxy action 

However, where a governess left 
California for employment in Hawaii, 
it was held that, in action for per¬ 
sonal injuries, where she was in¬ 
jured in the performance of her em¬ 
ployment at the residence of her em¬ 
ployer, it might be assumed that she 


was then a resident of Hawaii —Hud¬ 
son V. Von Hamm, 259 P. 374, 86 Cal 
App. 323. 

13. NY—Matter of Grant, 144 N.Y. 
S .567, 83 Misc. 25f. 

Soldier’s capacity to acquire domi¬ 
cile see supra § 12 g (1) 

14. Wis —Kellogg V. Oshkosh, 14 
Wis, 623. 

19 C.J. p 436 note 28 

15. Cal —In re Spencer’s Estate, 245 
P 176, 198 Cal. 329 

16. Tcnn.—^Kellar v. Baird, 6 Helsk 
39 

19 C J. p 435 note 29. 

17. Ala—Allgood v. Williams, 8 So. 
722, 92 Ala 651. 

19 C.J. p 435 note 30. 

18. U S.—Petition of Oganesoff, D 
C.Cal, 20 F.2d 978 

N.Y—In re Lyon’s Estate, 191 N.Y.S 
260, 117 Misc. 189, affirmed 192 Iff. 
Y.S. 936, 200 App.Div. 918. 

19. U S —^Petition of Oganesoff, D.C. 
Cal., 20 F.2d 978. 
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Vt.—Dailey v. Town of Ludlow, 147 
A 771, 102 Vt 312 
19 C.J. p 427 note 65. 

20. U S —Petition of Oganesoff, D.C 
Cal., 20 F 2d 978 

19 C J. p 427 note 65 

21. U S.—Petition of Oganesoff, su¬ 
pra. 

N Y —In re Stone’s Estate, 240 NY. 

S 398, 135 Misc 736. 

19 C J. p 428 note 68 

22. U S —Petition of Oganesoff, D C 
Cal, 20 F 2d 978 

Mo —Rockland v. Union, 60 A. 706, 
lot) Me. 67. 

23. S C.—Colburn v. Holland, 35 S. 
C.Eq 176. 

19 C.J p 428 note 69. 

24. N C —Gower v. Carter, 139 S.E. 
604, 194 NC. 293. 

Same rule as to **re«idanoe” 

N.C—Gower v. Carter, 139 S.E. 604, 
194 N.C. 293. 

25. Iowa.—Farrow v. Farrow, 148 N. 
W. 866, 162 Iowa 87. 

Vt.—In re Hanrahan’s Will, 194 A. 
471, 109 Vt. 108. 
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b. Direct Teetimoiiy Ooacemiiig Intention 

One whose domicile Is in question may testify as 
to his intent with respect thereto. Such direct testi¬ 
mony may be contradicted by evidence of Inconsistent 
acts and declarations. 

The person whose domicile is the subject of in¬ 
quiry may, if a competent witness, testify as to his 
own intent with respect to his domicile,2® whether 
he is a party to the action or not.27 So it is per¬ 
missible to ask a person who has changed his resi¬ 
dence as to the intent with which such change was 
made.28 Direct testimony as to intention may be 
contradicted by evidence of inconsistent acts and 
declarations.29 

Proper cross-examination upon the question of 
residence or intention is, of course, allowable.^O 

c. Declarations 

(1) In general 

(2) Oral declarations 

(3) Written declarations 

(1) In General 

Declarations of one whose domicile is In dispute may 
be considered on the question, unless made for the pur¬ 
pose of creating evidence of domicile. Some authorities, 
although not others, limit such declarations to those con¬ 
temporaneous with change of domicile. A decedent’s 
declarations may be admissible. 

It has been broadly held that declarations of a 
party whose domicile is in dispute,including dec¬ 
larations made before, at, and after the time of 
change of domicile,32 may be considered on the 
question of domicile or the intention involved there¬ 


in; but according to other authorities declarations 
not contemporaneous with change of domicile are 

not admissible.32 

Declarations, to be admissible, must have been 
made at a time when the party had no interest to 
make evidence and before any controversy, and dec¬ 
larations made for the purpose of creating evidence 
as to domicile should be rejected,®^ although it has 
been held that a person may declare his choice of 
domicile even for the sole purpose of making evi¬ 
dence to prove what his choice was.35 

A husband*s declarations to his wife are admissi¬ 
ble if made after separation, but inadmissible if 
made bcfore.36 

A Tmfe's declarations have been variously held^^ 
and held not^s admissible on the question of her 
husband^s domicile or his intention as involved 
therein. 

The declarations of a deceased person may be 
admissible on the question of his domicile or the 
intention involved therein but they should al¬ 
ways be taken to point to a particular moment.^® 

(2) Oral Declarations 

Oral declarations by a party to an action as to the 
intent bearing on his domicile may be admissible, at least 
when part of the res gestae. 

Oral declarations made by the party whose domi¬ 
cile is in dispute, as to the intent with which re¬ 
moval was accomplished, are held admissible in ev¬ 
idence in a contest to which he is a party, at least 
when part of the res gestae.^^ However, the ad- 


26. Cal.—Johnston v Benton, 239 P. 
60, 73 Cal.App 666. 

Iowa—Farrow v. Farrow, 143 N W. 
866, 162 Iowa 87 

Md—Wagner v. Scurlock, 170 A 639, 
166 Md. 284 

RI—Root V. Root, 190 A 450, 67 R.I. 
436. 

Tex —Gallagher v. Gallagher, Civ. 

App, 214 SW. 616. 

19 C.J. p 428 note 70. 

Purpose of ohaiige 

“The purpose with which one 
changes his residence may be ex¬ 
pressed in testimony by the party al¬ 
leging change of residence “—Gil- 
martln v Emery, 160 A. 874, 875, 
131 Me. 236. 

27. Cal —^Johnston v. Benton, 239 P. 
60. 73 Cal.App. 665. 

28. Ill.—Wilkins V. Marshall, 80 Ill. 
74. 

19 C.J. p 428 note 71. 

89. Vt.—Hulett v. Hulett, 87 Vt. 681. 
30 l Conn.—^Hartford v. Champion, 20 
A. 471, 58 Conn. 268. 

31. N.J.—Trust Co. of New Jersey 
V. Spalding, 4 A.2d 401, 125 N.J.Eq. 
66 . 


Okl —Youngblood v. Rector, 259 P. 

579, 126 Okl 210. 

19 C J. p 428 note 76 

32. Wis —In re Heymann’s Will, 208 
NW. 913, 914, 190 Wis. 97, citing 
Corpus Juris, 

19 C.J. p 429 notes 80, 81. 

Admission dependent on neatness of 
time 

“The admission of declarations, 
either written or verbal, in con¬ 
nexion with acts done, and giving a 
character to such acts, depends much 
on circumstances, and upon the near¬ 
ness or distance of the time of the 
declarations made to the act done *'— 
Thorndike v Boston, 1 Mete, Mass, 
242, 247 

33. Vt—Fulham v. Howe, 20 A. 101, 
62 Vt. 386 

19 C.J. p 429 note 82. 

34. N H —Ayer v. Weeks, 18 A. 1108, 
65 N H. 248, 23 Am.S.R. 37, 6 L..R.A. 
716. 

19 C.J. p 429 notes 77, 78. 

35. N.Y.—In re Newcomb, 84 NE. 
960, 192 N.Y. 238. 

38. Me.—^Holyoke v. Holyoke, 87 A. 
40, 110 Me. 469. 
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37. U.S—Porto Rico Ry., Light & 
I'ower Co v. Cognet, C.CA.Puerto 
Rico, 3 F 2d 21, certiorari denied 
45 set. 511, 268 U.S. 691, 69 L.Ed. 
3159 

Del —Coca-Cola International Cor¬ 
poration V New York Trust Co., 
Ch , 8 A 2d 611 

Tex —Hough v. Grapotte, Civ.App., 
69 S W.2d 886, error granted. 

38. U.S.—Chambers v Prince, C.C. 
W.Va, 76 F. 176. 

39. Ala—Holmes v. Holmes, 103 So. 
884, 212 Ala 597. 

N.Y.—In re Stone’s Estate, 240 N Y. 
S 398, 136 Misc 736—In re Lyon’s 
Estate, 191 N.Y S 260, 117 Misc. 
189, affirmed 192 N Y.S. 936, 200 
App.Div 918 

Same rule as to ‘‘residenoe" 

NY—In re Curtis, 178 N.Y.S 286. 

49, N Y.—In re Curtis, supra. 

41. Me—Gilmartin v. Emery, 160 A, 
874, 131 Me 236. 

19 C J. p 428 note 76. 

Coutest between third persons 

Declarations of a witness whose 
domicile is In dispute are not admls- 
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missibility of such declarations is said to be some¬ 
what in the discretion of the court.^2 

(3) Written Declarations 

Written declarations are admissible evidence as to 
domicile, provided they are offered against the party 
making them or form part of the res gestae. 

Written declarations, whether contained in let¬ 
ters, in the recitals of deeds^^ or wills,or in 
other instruments, such as hotel registers,^® arc 
admissible evidence as to domicile, provided they 
are offered against the party making them or ac¬ 
company or explain some relevant act, thus form¬ 
ing part of the res gestae.^*^ 

d. Acts and Circumstances 

(1) In general 

(2) Exercise of political rights; holding 

public office 

(3) Taxation 

(1) In General 

A person’s intention as to his domicile may be shown 
by his acts and conduct, or by other circumstances. 

A person’s intention as to his domicile may be 
shown by his acts and conduct,^® after, as well as 
before, the date in question,^® or by his omis¬ 


sions.®® Still more broadly, it has been said that 
intention may be shown by circumstances other than 
acts and declarations,and that all the facts and 
circumstances gained with a change of domicile 

are admissible. 

(2) Exercise of Political Rights; Holding 
Public Office 

The local exercise of political rights, as by voting, 
is competent evidence of domicile; and in proving a per¬ 
son’s domicile, it is competent to show that he held a 
local public office during the time in question. 

The local exercise of political rights is compe¬ 
tent evidence of domicile and the official rec¬ 
ords of election officers showing where a person 
registered or voted are admissible in evidence on 
the question of domicile,®^ provided his name was 
entered at his request.®® Upon the same principle, 
a notification duly addressed and delivered warn¬ 
ing an inhabitant to attend a district school meet¬ 
ing in a certain town was held admissible evidence 
of his domicile ®® 

In proving the domicile of a person against whom 
the evidence is offered, it is competent to show that 
during the time in question he held a local public 
office,®^ such as treasurer of a certain school dis- 


sible to prove such residence in a 
contest betwee^n other persons—Ham 
V. State, 47 So 126, 156 Ala 645 

42. US—Doyle v Clark, C C Mich , 
7 F.Gas No 4,053, 1 Fhpp 53(. 

43. Iowa—In re Murray, 124 N W 
193, 145 Iowa 368. 

19 C J. p 429 note 86 
Xietters written aXter suit is com¬ 
menced are not admissible—Thorn¬ 
dike V Hoslon, 1 Melc , Mass , 242 
Return address on envelope 

A stamped envelope, havinp print¬ 
ed then on a request to return to the 
writer at a ttrlain addres.s, is not 
admissible in evidence to prove his 
residince there, his presence not be¬ 
ing such an act as would render the 
envelope admissible as a deilar.ilion 
—Coolidge V. Taylor, 80 A 1038, 85 
Vt. 39 

44. U.S.—Rucker v Bolles, Cal , 80 
P. 604, 25 CC A 600 

19 C J. p 429 note 87. 

Domicile a necessary element of title 
The recitals contained m a deed 
that IS offered In evidence in proof 
of title cannot he considered as evi¬ 
dence of the domicile of the parties 
when it is a necessary element of 
title—Dohan v Murdock, 4 So 338, 
40 Lia.Ann. 376. 

48. U.S. — ^Ennis v. Smith, D.C., 14 
How. 400, 14 L.Bd. 472. 

10 C.J. p 430 note 88. 


46. K Y —In re Curtiss’ Will, 250 N 
Y S 146, 140 Misc 185. 

19 C J. p 430 note 89 
Place where papers dated 

The mere fact that a party dates 
his business papers within the st.itc 
of Missouri is not competent evi¬ 
dence to prove him a resident t)f that 
state.—Greene v Beckwith, 38 Mo 
384 

47. Vt—Coolidge v. Taylor, 80 A. 

' 1038, 85 Vt 39. 

19 t^ J p 430 note 90 

48. DC.—Rosenberg v Commi*?sion- 
er of Internal Revenue, 37 P 2d 808, 
69 AppDC. 178. 

Ga—Mayo v Ivan Alien-Marshall 
Co, ISO SE 20, 51 G.iAr-P 250 
NC—Gower v Caiter, 139 SE 604, 
194 N C 293 
19 C.J. p 430 note 91. 

Dead person 

N^.Y—In re Lyon’s Estate, 191 NY 
S 260. 117 Misc 189, affirmed 192 
NY.S 936, 200 App Div 918. 

Habit of life 

In determining domicile it is prop¬ 
er to consider general habit of life of 
person in question —In re Trow¬ 
bridge's Estate, 194 N.E. 756, 266 N Y 
283, reversing 271 NY.S. 1100, 242 
App Div. 627. 

49. Mich—Loeser v, Jorgenson, 100 
N.W 450, 137 Mich. 220. 

19 C J. p 430 note 91. 

60. Mass.—Cole v. Cheshire, 1 Gray 
441. 


51. NC—Gower v Carter, 139 SE 
601. ]«)! NC 293 

Ab to “homo" 

In d* termining a person’s intention 
to m<jk( a place his home, considera¬ 
tion must be given to the physical 
characteristics of his dwelling place 
the tinric' ho spends there, the things 
he does there, who lives there with 
him, what possessions he keeps 
th(ie, his mental attitude tow.ards 
the place, his intention when absent 
to return there*, and his attitude 
tow.i’ds other places with which he 
has I'ontat t —r’ignatelli v Pignatelli, 
8 IV Y S 2d 10, 169 Misc 534. 

Directory compiled trovck a canvass 
listing a person’s address, is admis¬ 
sible in evidence as to the question 
of Itgtil residence—In re Gilbert's 
Estate. 15 A 2d HI. 18 N J Misc 640 

52. Wis —In re Heymann's Will, 208 
N.W 913, 014, 190 Wis 97, citing 
Corpus Juris. 

53. U.S—Mitchell v. U. S., 21 Wall. 
350 22 LEd 584 

19 C J p 430 note 93. 

54. Md—Shenton v. Abbott, 16 A. 
2d 906 

19 C J p 431 note 94. 

55. Mass —Sevrall v Sewall, 122 
Mass 166, 23 Am R. 299—Pisk v. 
Chester, 8 Gray 606. 

56. Mass —West Boylston v. Ster¬ 
ling, 17 Pick. 126. 

57. Mass.—Cole v. Cheshire, 1 Gray 

441. 
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trict,®* or highway inspector.®* 

(3) Taxation 

Evidence that a party paid a poll or personal property 
taXs or was assessed for personal taxes, or listed such 
property for taxation, is competent to prove his inten¬ 
tion with respect to the place involved; but evidence 
that he did not list his property for taxation, or was 
not assessed and paid no taxes, or paid taxes upon real 
property, is not admissible. 

Evidence that a party paid a poll tax or tax on 
personal property is competent to prove his inten¬ 
tion with respect to domicile at the place at which 
such tax was levied,®® and evidence is likewise ad¬ 
missible that he was assessed for personal taxes,®i 
or that he listed such property for taxation.Qn 
the other hand, evidence that he did not list his 
property for taxation,or was not assessed and 
paid no taxes,®^ or that he paid taxes on real prop¬ 
erty,®® IS not admissible. 


§ 18. -Weight and Sufficiency 

a. In general 

b. Declarations, acts, and circumstances 

a. In General 

Proof of domicile depends on whether all the facta 
and circumstances of the particular case, taken together,, 
tend to establish it. Proof of a change of domicile must 
be clear and satisfactory. 

Domicile is so essentially a question of intent, 
depending on the facts and circumstances of each 
particular case, that precedents, with necessarily 
varying facts, are of slight assistance;®® a fact of 
controlling importance in one case may have but 
slight significance in relation to all the facts of an¬ 
other,®*^ the determination of the place of domicile 
depending on the circumstances of each case.®® 
Proof of domicile, therefore, does not depend on any 
particular fact, but on whether all the facts and 
circumstances taken together tend to establish it;®® 
and all acts indicative of purpose must be care¬ 
fully scrutinized.*^® 


58. Vt —Buchanan v Cook, 40 A. 
102, 70 Vt 168. 

59. Mass —Cole v. Cheshire, 1 Gray 
441. 

60. Ind—Croop v Walton. 157 NE 
275, 27‘). 199 Ind 2C.2, 53 A L. R 
1386. (iting: Corpus JUrls. 

19 C J p 431 note 1 
Taxation elsewhere 

E\idcnce that a person was taxed 
in one place had no lepal tendency to 
prove that he was not taxable in an¬ 
other pl.ice, and domiciled there, and 
IS therefore inadmissible—Mead v 
BoxborouKh, 11 Cush . Mass 362 

61. Ind—Croop \ Walton. 157 N 
E 275, 279, 199 Ind 262, 53 A L R 
1386, citing Corpus Juris. 

19 CJ. p 431 note 2 

62. Ind —Croop v Walton, supra 
19 C J. p 431 note 3. 

63. Ga —Worsham v Legrin, 87 S E 
1025, 144 Ga 707. 

64. Mo —In re Lankford, 197 S W 
147, 272 Mo 1 

65. N.H—Chase v Chase, 29 A 553, 
66 N.H 688 

66 . N.Y —In re Beechwood, 254 N.Y 
S. 473, 142 Misc 400—IMant v Har¬ 
rison, 74 N.YS 411, 36 Misc 649, 
654. 

Intent grenerally see supra 8 11 

67- N.Y —Plant v Harrison, 74 N.Y. 

S. 411, 36 Misc 649 
Ohio—State v Kuhn, 11 Ohio S. & C. 
P. 321, 8 Ohio N.P 197. 

68 . U S. — Porto Rico Ry, Lie:ht & 
Power Co v Cognet, C C.A.Puerto 
Rico, 3 F 2d 21, certiorari denied 45 
S.Ct. 611, 268 U.S. 691, 69 L Ed 
1169. 


Md—Shenton v. Abbott, 16 A 2d 
906 

NY—In re Curtiss’ Will, 250 NYS 
146, 140 Misc 185—In re Lyon's 
Estate. 101 NYS 260, 117 Misc 
189, affirmed 192 N.Y.S 936, 200 
App Div. 918. 

Same rule as to “residence” see 20 C 
J p 69 note 45 

Same rule as to *^egal residence” 

NY—T’addock v Lewis, 69 NYS 
1, 59 App Div 430, affirmed 72 N E 
1146, 179 NY. 591 

69. U S —Leave v Boston Elevated 
. Ry Co , D C.Mass , 14 F.Supp 775 
Muss —Commonwealth v Davis, 187 
N E 33, 284 Mass 41—Feehan v 
Trefry, 129 NE 292, 237 Mass 
169 

Mo —In re Ozias’ Estate, App , 29 S 
W2d 240 

Neb—In re Meyers* Estate, 288 N W 
3.5, 137 Neb 60. 

19 C J. p 435 note 36. 

Same rule as to “leeral residence” 

Mo —In re Ozias’ Estate, App., 29 
S W 2d 240. 

Same rule as to “residence” 

Cal —Dreher v. Superior Court of 
Riverside County, 12 P 2d 671, 124 
Cal.App. 469. 

Ky—Hite’s Adm’r v Hite’s Ex'r, 97 
SW.2d 811, 265 Ky 786—Burr’s 
Adm’r v Hatter, 43 S W 2d 26, 240 
Ky. 721—Saunders v City of Flem- 
ingsburg, 174 S.W 51. 163 Ky 680 
N.Y—In re Stone’s Estate, 240 NY 
S 398, 399, 136 Misc 736 
Okl —Johnson v Petty, 281 P. 276, 
138 Okl. 208 

Appraising* human behavior 

"In considering evidence relating 
to one’s intentions, and weighing its 
sufficiency, it is necessary to look be¬ 

41 


hind mere physical action and to ap¬ 
praise human behavior.”—Hillman v 
Hillman, Ark. 138 S W 2d 1051, 1053 

Wlien elements of residence and in¬ 
tention axe ambiguous or uncertain, 
it becomes necessary. In ascertain¬ 
ing domicile, to make a minute in¬ 
quiry into the habits, character, pur¬ 
suits, social and domestic relations, 
business and political atiajrs, and 
indeed the whole history of the per¬ 
son from his youth up, the conclusion 
depending on the total woiRht of evi¬ 
dence and all the various facts and 
cirtumslcim es in favor or against the 
conflicting places or i evidence.— 
Thayer v Boston, 124 Mass. 132, 26 
Am R 650—19 C J. p 435 note 36 

“Xh determining a decedent’s domi¬ 
cile his intent . . . will be deter¬ 

mined by hi.s history, manner of life, 
activities and interests’’—In re Cor¬ 
nish’s Estate, 22 NYS 2d 451, 454. 

“The concentration of the flnanoial 
operations of a person and the main¬ 
tenance of bank accounts in a locali¬ 
ty have always been elements for 
consideration in cases of domicile.”— 
In re Wendel’s Estate, J59 N.Y.S. 260, 
27U, 144 Misc 467. 

Domicile of business honsos 

That a citizen of Iowa is president 
and director of a bank in the state 
of Oklahoma and made loans in Ok¬ 
lahoma does not establish the citi¬ 
zen's domicile in that stale under a 
statute relating to the domicile of 
business houses.—In re Colburn’s Es¬ 
tate, 173 NW 36, 186 Iowa 696. 

70. Va.—State-Planters Bank & 

Trust Co. of Richmond v. Common¬ 
wealth, 6 S.E.2d 629. 
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Proof of a change of domicile must be clear and 

convincing,compelling,*^2 very satisfactory,^2 Qf 

unmistakable;*^^ and various other and similar ex¬ 
pressions have been used.^® In doubtful cases, 
however, a slight circumstance may turn the bal¬ 
ance,*^® but not vague and uncertain evidence, 
the question depending on the preponderance of ev¬ 
idence as between the contested places.*^® 

More evidence is required to show a loss of dom¬ 


icile of origin than of any other kind,^® and more 
is required to establish a change of domicile from 
one nation to another than from one state to an¬ 
other;*® but less evidence is required to prove a 
continuity of domicile than to establish a new domi- 
cile.«i 

Various combinations of circumstances have been 
held sufficient to establish domicile, or a change 
thereof,*^ while other facts and circumstances have 


Bfefttntory method of proof not excln- 
■Ive 

A statute providing a method of 
proving intention as to a person’s 
domicile by registration of intention 
was held not exclusive, so that a 
change of domicile could be shown by 
other proof—Orleans Plumbing Shop 
V. Morris, LaApp., 181 So. 226 

71. N T —In re Newcomb. 84 N E 
960, 192 NY 238—In re Lohmann’s 
Estate, 283 N Y.S 38. 157 Misc 169, 
affirmed In re Lohmann’s Adm’r, 
290 NYS 135, 248 App Div 714— 
In re Curtis.s’ Will. 250 N.Y Supp 
146, 140 Misc 185. 

Tex.—Dodd V Dodd, Civ App., 15 S 
W.2d 686 

72. Mass.—Commonwealth v. Davis, 
187 NE 33, 284 Mass 41. 

73. N.D.—McEwen v McEwen, 197 
N.W 862, 50 ND. 662 

Okl—Strathmann v Kinkelaar, 233 
P. 215, 217, 106 Okl 290, quoting 
Corpus Juris. 

19 C J. p 436 note 37. 

74- Pa—In re Plaherty’s Estate, 6 
Pa.Dist & Co. 703, affirmed 131 
A. 926, 285 Pa 287 

75. Particular expressions 

(1) Clear and unequivocal—Swee¬ 
ney V. District of Columbia, D C., 
118 P 2d 26, certiorari denied Dis¬ 
trict of Columbia v. Sweeney, 60 S 
Ct 1082, 310 US 631, 84 L Ed 1402 

(2) Clearest and most unequivocal 
—Kinsel v Pickens, D C Tex , 26 P. 
Supp 455 

(3) Very clear—Dupuy v Wurtz, 
63 NY. 556. affirming 64 Barb 156 
—In re De Coppet’s Estate, 252 NY. 
S. 664, 141 Misc 406—In re Lyon's 
Estate, 191 N.Y.S 260, 117 Misc 
189, affirmed 192 N.Y S 936. 200 App 
Div. 918 

(4) Clearest.—Plant v Harrison, 74 
N.TT.S. 411, 36 Misc. 649. 

(6) Clearly.—Trust Co of New 
Jersey v. Spalding, 4 A 2d 401, 126 
N.J.Eq. 66. 

(6) Indubitable —In re Kostovlk’s 
Estate, 87 Pittsb Leg J., Pa, 134. 

78> Va.— Cooper’s Adm’r v. Common¬ 
wealth, 93 S.E 680. 121 Va. 338. 

19 d.J. p 436 note 38. 

77. Fa.—^May v. May, 94 Pa.Super. 
293. 

78» Mass.— Commonwealth v. Bogi- 


glan, 164 NE 472, 265 Mass 531— 
Rourke v Hanchett, 134 N.E 355, 
240 Mass 557 

Va—State-Planters Bank & Trust 
Co of Richmond v Commonwealth, 
6 S E 2d 629—Cooper's Adm’r v. 
Commonwealth, 93 S E 680, 121 Va 
338 

19 CJ p 436 note 39. 

79. Ky —Johnson v Harvey, 88 S 
W2d 42. 261 Ky 622. 

Kinds of domicile see supra S§ 4-7. 

Continuous residence outside of dom¬ 
icile of origin 

Very little evidence of intent to 
take up a new domicile is necessary 
in the case of an unmarried woman 
I or widow continuously residing in 
a place other than her domicile of 
origin—Matter of Balch, 166 NYS 
1006, 93 Misc 419, affirmed 161 NY. 
S 1117, 175 App.Div 933. 

Betum to native country 

(1) Less evidence is required to 
prove change of domicile where per¬ 
son whose residence is involved re¬ 
turns to native land —In re Betan¬ 
court’s Estate, 258 NYS 649, 144 
Misc 173, affirmed In re Betancourt’s 
Will, 260 N.YS 990, 237 App Div 
811. 

(2) Domicile of origin In foreign 
country easily reverts, and fewer cir¬ 
cumstances are necessary to estab¬ 
lish It than to establish change to 
foreign country not of origin.—In 
re Lachenmeyer’s Estate, 268 N.Y.S 
641, 144 Misc. 678. 

80. N Y —In re Lachenmeyer’s Es¬ 
tate. 268 NYS 641, 144 Misc 678. 
19 CJ. p 433 note 18 [b], p 436 note 
40. 

Reason for rule 

"A change of domicile to a foreign 
country is so injurious to the wel¬ 
fare of families and affects so radi¬ 
cally . everything affected by 

legal principles depending for their 
solution upon the place of domicile, 
that it should only be established 
by the clearest and most convincing 
and satisfactory evidence."—Cruger 
V. Phelps. 47 N.Y.S. 61, 21 Misc. 252, 
262 

Municipal and quasi-national domicile 
compared 

"While it is said that municipal' 
domicile can be changed more easily, 
and more lightly put off and assumed 
than quasi-national domicile, and 
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that the rules of construction as to 
quasi-national domicile are more 
strict, yet the people of this country 
move with as much freedom from 
stale to state as from city to city, 
and the measure of proof would vary 
but little’’—State v Kuhn, 11 Ohio 
S & C.P 321, 330. 8 Ohio NP 197. 

81. Pa—In re Pusey’s Estate, 184 
A. 844, 321 Pa. 248, certiorari de¬ 
nied Lavely v Young Women’s 
Christian Ass’n of Pittsburgh, 57 
set 36. 299 US 572, 81 L Ed 422, 
rehearing denied 57 S Ct. 114, 299 
U S 621, 81 L Ed 458—In re Con¬ 
test of Election of O’Neil, 32 Luz 
Leg Reg 261 

Presumption of continuance of dom¬ 
icile see supra § 16 a. 

82. US—Sealey v U S, D C Va, 

7 F Supp 434—Stockyards Nat. 
Bank of South Omaha v Bragg, 
CCA Utah, 293 F. 879 

Ala—Caheen v. Caheen, 172 So 618, 
233 Ala 494 

Del.—Coca-Cola International Corpo¬ 
ration V New York Trust Co , Ch, 

8 A 2d 511 

Ill —Miller V Brinton, 128 N E 370, 
294 Ill 177 

Kan —Roberts v. Robertson, 254 P. 
1026, 123 Kan 222 

Md —Shenlon v Abbott, 16 A.2d 906 
— Patti.son V. Firor, 126 A. 109, 
146 Md 243. 

Mass—Tuelle v. Flint, 186 NE 222, 
283 Mass. 106 

Mo —In re Ozias’ Estate, App., 29 S 
W 2d 240 

N.J.—In re Baylis' Estate, 121 A 
787, 96 N.J Eq. 120—In re Paul- 
lin’s Estate, Prerog, 109 A. 13, af¬ 
firmed In re Paullin’s Will, 113 
A 240, 92 NJ.Eq. 419. 

N Y —Bump V New York, N. H. & 
H. R Co., 65 NY.S. 962, 38 App. 
Div 60, 29 Civ.Proc. 141, affirmed 
59 NE 1119, 165 N.Y. 636—In re 
Lconori’s Estate, 223 N.Y.S. 777, 
130 Misc. 499—In re Lyon’s Estate, 
191 NY.S. 260, 117 Misc. 189, af¬ 
firmed 192 N.Y.S. 936, 200 App Div. 
918—In re Zayas’ Estate, 183 N.Y. 

S 142, 112 Misc. 437—In re Cor¬ 
nish’s Estate, 22 N.Y.S.2d 451. 

N C.—In re Man'tin’a Estate, 117 S.E. 
561, 186 N.C. 472. 

Tenn.—^Howell v. Moore, 14 Tenn. 
App. 694—Boone v. Boone, 8 Tenn. 
App. 141. 

Tex.—Houston Printing Co. v. Ten- 
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(5) Club or church membership 

(6) Place of burial 
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b. Declarations, Acts, and Circumstances 

(1) In general 

(2) Residence 

(3) Voting, holding office, serving on ju¬ 

ry, and paying taxes 

(4) Ownership, lease, purchase, or sale 

of property 


(1) In General 

Declarations made by a person whose domicile Is In 
dispute are to be given due credit as an index of his in- 
tention, written declarations being given more weight 
than oral ones. However, declarations are not conclu¬ 
sive, being called the lowest species of evidence, and are 
outweighed by acts. 

Statements and declarations made by a person 
whose domicile is in dispute,*^ whether oral*® or in 


nant, 39 S W 2d 1089, 120 Tex 

539, answering: certified questions. 
Civ App . 76 S W 2d 762, and man¬ 
damus denied Houston Printing: Co. 
V McClendon, 76 S W 2d 764, 124 
Tex 399. 

Va—Guilfoil V Hayes, 194 SE 804, 
169 Va 548. 

W Va—First Nat Bank v. Tate, 178 
SE 807, 116 WVa 138. 

19 CJ p 436 note 41 

Same rule as to ‘‘residenoe” 

Cal —Chambers v Hathaway, 200 P. 
931, 187 Cal 104. 

Hawaii.—Hurley v Knudsen, 30 Ha¬ 
waii 887, rehearing denied 30 Ha¬ 
waii 911 

N Y.—In re Stone's Estate, 240 N.T S 
398. 135 Misc 736 

Tex —Littlefield v Clayton Bros, 
Civ App, 194 SW 194, reversed on 
other grounds Clayton Bros, v Lit¬ 
tlefield, Com App. 244 S W. 509— 
Prince Line, Limited, of Newcas¬ 
tle, England, v Steger, Civ.App., 
210 S W 223, ^error refused. 

Wis—Figi v. FIgl, 194 N W. 41, 181 
Wis 136 

83. U S —State of Texas v State of 
Florida, 59 S Ct 563, 306 U S 398, 
83 LEd 817, 121 A L R. 1179— 
Leave v Boston Elevated Ry. Co , 
D.C Mass., 14 F Supp. 775—Dunn 
V. Trefry, Mass, 260 F 147. 171 
CCA. 183 

Cal.—In re Boeson’s Estate, 255 P. 
800, 201 Cal 36—Johnston v. Ben¬ 
ton. 239 P 60, 73 Cal App. 565. 

Iowa—In re Schlicht's Estate, 263 
N.W. 847, 218 Iowa 114—Dolan v. 
Keppel. 179 NW. 615, 189 Iowa 
1120—In re Colburn’s Estate, 173 
N.W. 36, 186 Iowa 690 

Kan.—Wear v Wear, 285 P. 606, 130 
Kan. 205, 72 A.L.R. 425. 

La—Le Blanc v. Loughridge, 95 So. 
419, 153 La. 109—Umbarger v. 

Tower, 131 So 608, 16 La.App. 260. 

Md.—Brafman v. Brafman, 126 A. 
161, 144 Md 413, certiorari denied 
44 S Ct. 633, 265 U S 588, 68 L.Ed. 
1198. 

N.J.—In re Dor ranee's Estate, 170 A. 
601, 116 N.J Eq. 268. supplemented 
172 A. 603, 116 N.JEq. 204, sus¬ 
tained Dorrance v. Martin,* 176 A. 
902, 13 N.J.Misc. 168, affirmed 184 
A. 743, 116 N.J.Law 362, cerQorari 
denied 66 S.Ct. 949. 298 U.S. 678. 


80 LEd 1399. rehearing denied 56 
set. 957, 298 US. 692, 80 L.Ed 
1410, and certiorari denied Camden 
Safe Deposit & Trust Co v. Mar¬ 
tin. 66 S Ct 949, 298 U S. 678, 80 L 
Ed 1399, and 66 S Ct 950. 298 U. 
S 678. 80 LEd. 1399—Brown v 
Brown, 165 A 643, 112 N.J Eq. 600 
N Y.—In re Johnson's Will. 18 N Y S 
2d 958, 269 App Div 290, appeal 
denied 20 N Y S.2d 671—In re Ly- 
dig’s Estate, 180 NYS 843. 191 
App Div 117—In re Lynch's Estate. 
11 NYS 2d 303. 170 Misc 966— 
In re Beattie’s Estate, 221 N Y.S 
726, 129 Misc 241, affirmed Mat¬ 
ter of Beattie, 225 NYS. 792, 222 
App Div 729, appeal dismissed 162 
NE 625, 248 NY 561—In re 

Prick's Estate, 190 NYS. 262, 116 
Misc. 488—In re Paris’ Estate, 176 
NY.S 879, 107 Misc 463. 

ND.—McEwen v. McEwen, 197 N.W. 
862, 50 ND 662 

Pa—In re Dorrance's Estate, 163 A. 
303, 309 Pa. 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania. 63 S Ct. 222, 287 U. 

5 660, 77 LEd 670, and affirmed 
In re Dorrance's Estate, 172 A 900, 
certiorari denied Dorrance v. Com¬ 
monwealth of Pennsylvania, 63 S. 
Ct 507, 288 US. 617, 77 LEd 990 
—May v May, 94 Pa Super 293— 
In re Flaherty’s Estate, 6 Pa Dist 

6 Co. 703, affirmed 131 A. 926, 285 
Pa. 287. 

Wis —In re Heymann’s Will, 208 N. 

W 913, 190 Wis 97. 

19 C.J. p 435 note 28 [a], p 436 note 
42. 

Same rale ae to ‘‘residence” 

N.J —Briggs V Stanton, 150 A. 238, 
8 N.J Misc 363. 

N.Y.—Pennica v Delaware, L & W. 

R. Co, 133 N.Y.S 295, 148 App. 
Div. 787. 

Tex.—Bobbitt v. Bobbitt, Civ.App.. 
223 S.W. 478, dismissed for want 
of jurisdiction. 

84. N J.—Trust Co. of New Jersey v. 
Spalding, 4 A.2d 401, 126 N.J.Eq. 
66 . 

N Y.—In re Stone’s Estate, 240 N.Y. 

S. 398, 136 Misc. 736 
19 C.J. p 441 note 93. 

Admissibility of declarations see su¬ 
pra 9 17 c. 


Best evidence 

(1) The best evidence of intention 
by one effecting a change of resi¬ 
dence to establish a new legal domi¬ 
cile IS the declarations of the party 
relative thereto—Rinaldi v Rinaldi, 
118 A 685, 94 N J Eq 14. 

(2) Declarations of the party him¬ 
self, where he can have no object 
or inducement to deceive those to 
whom such declarations are made, 
arc the best evidence of his intention 
to make his actual residence his per¬ 
manent residence also —In re Mill¬ 
er’s Estate, 20 Erie Co, Pa., 248 
importance 

“A person’s declarations are fre¬ 
quently Important in ascertaining his 
intent, where questions of domicile 
are involved ”—Coca-Cola Interna¬ 
tional Corporation v. New York Trust 
Co, Del.Ch., 8 A 2d 611, 624 
Conflicting or eelf-serving deolara- 
tione 

“Declarations made by the party 
may be regarded as an index to his 
intention, but are not always to be 
regarded as a high quality of proof, 
for they may be conflicting or made 
for a self-serving or other specific 
purpose ’’—Burr's Adm’r v Hatter, 
43 S.W 2d 26, 28, 240 Ky. 721, Citing 
Corpus Juris. 

Declarations of or as to deceased 
person 

(1) "Generally, oral or written dec¬ 

larations of a deceased person as to 
his domicile do not bear much weight 
in a consideration of the question 
. . [but on some occasions such 

declarations may] become Important 
and rec eive considerable weight from 
the courts ’’—In re Meyers' Estate, 
288 NW. 36, 39, 137 Neb. 60. 

(2) Statements of decedent's attor¬ 
ney in fact that decedent was resi¬ 
dent of New York were held little 
proof as to decedent's domiciliary in¬ 
tent.—In re Stone’s Estate, 240 N.Y. 
S 398, 135 Misc. 736. 

The same rule was applied to ‘‘res^ 
idenoe” where “the ‘place of resi¬ 
dence* . . . [meant] legal resi¬ 

dence or domicile.”—Burr's Adm'r v. 
Hatter, 43 S W.2d 26, 27, 240 Ky. 721. 

86. Mass.—Tuelle v. Flint, 186 N.B. 

222, 283 Mass. 106. 

Okl.—Youngblood v. I^ector, 269 P. 
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a letter,®® deed,®® mortgage,®® lease,®® or 

other document,®^ are to be considered in connec¬ 
tion with the other facts of the case and given due 
credit as an index of his intention, written decla¬ 


rations being given greater weight than oral ones.®® 
However, declarations, whether of domicile or of 
intention concerning it, arc not conclusive;®® and 
they have been termed the lowest species of evi- 


579, 581, 126 Okl 210, citing Cor¬ 
pus Juris. 

19 C.J. p 439 note 71. 

Bsst svldsuce 

“The declarations of the parly 
himself, where he can have no ob¬ 
ject or inducement to falsify the 
truth or to deceive those to whom 
such declarations are made, are 
the best evidence of his intention 
to make his actual residence his per¬ 
manent residence also ’’ 

Miss.—Hairston v Hairston, 27 Miss. 

704, 719, 61 AmD 530. 

NY.—Matter of Roberts, 8 Paige 519, 
524. 

ITotlng outweighed by declarations 

“declarations of deceased in re¬ 
spect of his home and his intention 
to return to it outweigh the fact of 
voting in a primary or running for 
office, as indicating the real purpose 
of the party "—Hascall v Hafford, 
C6 SW 423, 107 Tenn. 365, 362, 89 
Am SR 952 

Declarations concerning past or fu¬ 
ture acts 

“Declarations of the Intention with 
which an act is done may illustrate 
the character of the act as a part 
of the res gestae . . . but are en¬ 

titled to but little, if any, considera¬ 
tion when made either as the narra¬ 
tion of a past act or as indicating 
the purpose with which an act is to 
be done in the future “—Sheehan v. 
Scott, 79 P. 350, 145 Cal. 684, 690. 
XiUpss of time 

(1) Oral declarations generally de¬ 
crease in weight with lapse of time. 
—^Pickering v. Winch, 87 P. 763, 48 
Or. 500, 9 LRA,NS., 1159 

(2) However, they may be satis¬ 
factory, after a lapse of years, where 
supported by long residence —In re 
Titterlngton, 106 NW. 761, 130 Iowa 
856. 

86 . D.C.—Thorn v. Thorn, 28 App D 
C. 120. 

19 C.J. p 439 note 74. 

87. Neb—In re Meyers' Kstate, 288 
N.W. 35, 137 Neb 60 

N.D. —McEwen v. McEwen, 197 N W 
862, 50 N.D 662. 

Okl. —Youngblood v. Rector, 259 P. 
579, 581, 126 Okl. 210, citing Cor¬ 
pus Juris. 

Po.—In re Nicholls’ Guardian, 86 Pa 
Super. 38. 

19 C.J. p 439 note 73. 

Wstglit and value 

(1) The weight and value of re¬ 
citals in willb depend on the circum¬ 
stances shown. 

N.D. —^McEwen v. McEwen, 197 N.W. 
862, 60 N.B. 662. 


Pa —In re Nelson's Estate, 21 Pa 
Dist & Co 29. 

<2) Declarations in deeds and 
wills, being made with more deliber¬ 
ation, outweigh declarations made 
orally or in letters—Cruger v. 
Phelps. 47 NYS 61. 21 Misc 263 

(3) The probative force of a recital 
of domicile in a will “is increased by 
the appointment of an executor, for 
the declared purpose of executing 
a testator's will, in the same Juris¬ 
diction of which he describes himself 
to be a resident, whether expressly 
or by clear implication “—Merrill v. 
Morrissett, 76 Ala. 433, 440 

(4) “The fact that the will was ex¬ 
ecuted only 9 months befoie hi*? 
death is of much weight respecting 
the declaration as to domicile"—In 
re Nelson’s Estate. 21 Pa Dist. & Co , 
29, 32 

(5) “While written declarations as 

to residence in a [deed or] will are 
not conclusive . . . they are very 

persuasive on the subject.”—In re 
Eaton’s Will, 202 N.W. 309, 312, 186 
Wls. 124 

(6) Loose declarations of residence 
will not overcome statement m will. 
—In re Nicholls' Guardian, 86 Pa Su¬ 
per. 38. 

(7) "The statements of residence 
in a holographic will are entitled to 
great weight, but in one prepared 
by an attorney where he inserts the 
place of residence as in part a mat¬ 
ter of form such statement is not 
controlling ”—Matter of Golden, 82 
N.y.S. 990, 40 Mlsc 544, 545. 

19 CJ p 439 note 73 [a] 

88 . Md — Shenton v. Abbott, 15 A. 
2d 906 

Okl —Youngblood v. Rector, 259 P. 
579. 581, 126 Okl. 210, citing Cor¬ 
pus Juris. 

19 C.J p 429 note 87 [a], p 439 note 
72. 

Same rule as to '^residence” 

AVIs—In re Eaton's Will, 202 N.W 
309, 186 Wls 124. 

89. Md—Shenton v. Abbott, 16 A.2d 
906 

99. Md —Shenton v. Abbott, supra. 

91. Md—Shenton v. Abbott, supra 
Okl—Youngblood v. Rector, 259 P 
579, 581, 126 Okl 210, citing Corpus 
Juris. 

19 CJ p 439 note 75 
Entries In hotel register 

Conflicting hotel registrations, 
while competent as evidence, have 
but little signifleance in determining 
Question of domicile—In re Curtiss’ 
Will. 250 N.Y.S. 146, 140 Mlsc. 186-- 
19 C.J. p 439 note 75 [e] (1). 
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92. N Y —In re Betancourt’s Estate, 

258 NYS 649, 144 Mlsc 173, af¬ 
firmed In rc Betancourt’s Will, 260 
NYS 990. 237 App Div 811—In 

re Lyon’s Estate, 191 N Y.S 260, 
117 Mlsc 189, affirmed 192 N Y.S. 
936, 200 App Div 918 

19 CJ p 440 note 76 
Bole applied to “residence” 

AVis—In re Eaton’s Will, 202 NW 
309, 312, 186 Wis. 124, citing Cor¬ 
pus Juris. 

93. D C —Rosenberg v. Commission¬ 
er of Internal Revenue, 37 F 2d 808, 
810, 59 App DC 178, quoting Cor¬ 
pus Jnris. 

La—Barrow v Barrow, 106 So. 705. 
160 La 91. 

Mass—Feehan v Trcfry, 129 NE 
292, 237 Mass. 169 
N J —Trust Co. of New Jersey v 
Spalding, 4 A 2d 401. 125 N J Eq 
66—In re Gilbert’s Estate, 15 A.2d 
111, 18 NJMISf. 540 
NY—In re Lydig’s Estate, 180 N.Y 
S 843, 191 App Div 117—In re 

Riley’s Will. 266 NYS. 209, 148 
Mjsc 688—In re Beechwood, 254 N 
YS 473, 142 Misc 400~In re Ly¬ 
on’s Estate, 191 NYS 260, 117 
Misc 189, affirmed 192 NYS 936, 
200 App Div 918—In re Tallmadge, 
181 NYS 336, 109 Misc. 696 
Pa—In rc Nelson’s Estate, 21 Pa. 
Dist & Co 29 

19 C J p 430 notes 72 [a], 75 [c] (1), 
Id], p 440 note* 84 
“Aspiration, hope, desire, or mere 
verbal assertion, although evidence 
of intention, cannot overcome the 
force of Irrefutable facts.”—Tuelle 
V Flint, 186 NE. 222, 223, 283 Mass 
106. 

Same rule as to self-servliLg declara¬ 
tion 

NY—In re Paris’ Estate, 176 N.Y.S 
879, 107 Misc 463 

Pa—Commonwealth ex rel Fortney 
V Bobrofskie, 196 A. 489, 329 Pa 
44—In re Dorrance’s Estate, 163 A. 
303, 309 Pa. 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 53 S Ct 222, 287 U.S. 
660. 77 L Ed 570, and affirmed In 
re Dorra-ice’s Estate, 172 A. 900, 
certiorari denied Dorrance v Com¬ 
monwealth of Pennsylvania, 53 S. 
Ct 507, 288 U S. 617, 77 L.Ed 990. 
Direct testimony as to intention is 
not conclusive.—Smith v. Spafford, 
112 NW. 966, 16 N.D. 208—19 C.J. 
p 428 note 72. 

Judicial confeasiou of domicile 
does not bar the confessor from as¬ 
serting a different domicile in a later 
suit —Orleans Plumbing Shop v. 
Morris, La.App., 181 So. 226. 
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dence.®^ 

Declarations are of no avail when they are con- 
flicting^s or indefinite,®® or when they are evidently 
made for the purpose of creating evidence in favor 
of declarant,®'^ after he has become appreciative of 
the consequences of a change of domicile They 
must express an honest intention and not be made 
to conce^ the real intentionthey may be im¬ 
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peached and, on being found untrue in part, may be 
wholly disregarded as evidence of intention.^ 
Declarations alone cannot prevail unless home 
out by acts.® 

More weight or importance will be given to a 
person’s acts than to his declarations,® and, when 
they are inconsistent, the acts will control ^ It is 
said in this connection that actions speak louder than 


DOMICILE 


94. N Y —In re Beechwood, 254 N | 
YS 473. 142 Misc 400 
Okl—Younffblood v Ret tor, 259 P 
579, 5S1, 126 Okl 210, citing Corptui 
Juris. 

19 CJ P 440 note.s 76 la], 77. 

However, it has been held that, 
since a person’s residence depends 
entirely on his intention, an ex¬ 
pression of that intention can be 
overcome only by strong circum¬ 
stances to the contrary —Northern 
V McCraw, 175 SW 317, 189 Mo App 
362 

96. Or —Pickering v Winch, 87 P 
763, 48 Or 500, 9 L R A.,N.S., 1159 
19 CJ. p 440 note 78 

96. NY.—Cruger v Phelps. 47 N.Y. 
S 61, 21 Misc. 252 

19 CJ p 440 note 79 

97. N.Y—Plant v Harrison, 74 N. 
Y S 411, 36 Misc. 649. 

19 CJ p 440 note 80 

98. US—Canadian Pac R Co. v. 
Wenham, CCNY, 146 F 207. 

99. N Y —In re Newcomb, 84 N.E 
950, 192 N Y 238. 

1. Tex—Ex parte Blumer, 27 Tex. 
734. 

2. DC —Rosenberg v. Commission¬ 
er of Internal Revenue, 37 F 2d 
808, 810, 59 App D C. 178, quoting 

Corpus Juris. 

Pa—Alburger v Alburger, 10 A.2d 
888, 138 Pa Super 339 
19 CJ p 440 note 85. 

Spsaklug of place as home 

Merely speaking of a place at which 
a party did not reside as a home 
amounts to nothing in the absence 
of proof of acts showing an inten¬ 
tion to return to it—Pennsylvania v 
Ravenel, Pa, 21 How 103, 16 U Ed 
3.3—19 CJ p 441 note 92 
Change of domicile 

Declarations held insufficient to es¬ 
tablish a change of domicile —State 
€x rel Carlson v Hcdberg, 256 N.W 
91. 192 Minn. 193, 

Change of “residence*’ 

(1) Acts and declarations held suf¬ 
ficient to establish a change of resi¬ 
dence —Brennan v. Dennis, 57 P.2d 
431. 447, 143 Kan. 919, citing Corpus 
Juris. 

<2) Declarations and act of remov¬ 
ing furniture held strong evidence 
to show residence —Reliance Life 
Ins. Co. of Pittsburgh, Pa., v. Ben¬ 
nington, 121 A. 869. 142 Md. 390. 


3. US —E I. Du Pont De Nemours 
& Co V. Byrnes. C C A.N Y , 101 P 
2d 14. 

D C —Rosenberg v Commissioner of 
Internal Revenue, 37 F 2d 808. 810. 
59 App DC 178, quoting Corpus 
Juris. 

Ky —Pettit’s Ex’x v City of Lexing¬ 
ton. 237 SW 391. 193 Ky 679. 
Md—Shenton v Abbott. 15 A 2d 906 
—Wagner v Scurlock. 170 A 539, 
166 Md 284 

NY—Curtis V Curtis. 173 N.Y S 
103, 185 AppDiv 391~Pignatelli v 
Pignatelll, 8 N Y S 2d 10, 169 Misc 
534—In re Beechwood. 254 N Y S 
473, 142 Misc 400—In re Stone’s 
Estate, 240 NYS 398. 135 Misc 
736—In re Lyon’s Estate, 191 N.Y. 
S 260, 117 Misc 189. affirmed 192 
NYS 936, 200 App Div 918—In 
re Tallmadge, 181 N Y.S. 336, 109 
Misc. 696—In re Cornish’s Estate, 
22 N Y S 2d 451 

Pa—Commonwealth ex rel Fortney 
V Bobrofskle, 196 A 489, 329 Pa. 
44—In re Dorrance's Estate, 163 A 
303, 309 Pa 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 63 S Ct 222. 287 U S 
660, 77 LEd 570, and affirmed In 
re Dorrance’s Estate, 172 A 900, 
certiorari denied Dorrance v Com¬ 
monwealth of Pennsylvania, 5.1 S 
Ct. 507, 288 US 617, 77 LEd 900 
—In re Flaherty’s Estate, 6 Pa 
Dist & Co 703, affirmed 131 A 
926, 285 Pa 287 

Tex—Gallagher v Gallagher, Civ 
App, 214 S.W 516. 

19 C J p 441 note 86 

person’s ... conduct Is the 
most Important evidence of his inten¬ 
tion to acquire a domicile in a par¬ 
ticular place ”—Coca-Cola Interna¬ 
tional Corporation v New York 
Trust Co , Del Ch., 8 A.2d 611, 524. 

Acts unaccompanied hy declara¬ 
tions, and concurring with long con¬ 
tinued residence, furnish as satisfac¬ 
tory evidence of intention as the ex¬ 
press declarations of the party to 
that effect —In re Miller’s Estate, 20 
Erie Co. Pa. 248. 

Bnpression of desire cannot super¬ 
sede effect of conduct in determining 
domicile —In re Dorrance’s Estate, 
163 A 303. 309 Pa. 151, certiorari de¬ 
nied Dorrance v. Commonwealth of 
Pennsylvania, 53 S Ct. 222, 287 U S. 
660, 77 L.Ed. 570, and affirmed In re 
Dorrance’s Estate, 172 A. 900, cer- 

45 


tiorari denied Dorrance v Common¬ 
wealth of Pennsylvania, 53 S Ct 507, 
288 U.S. 617, 77 LEd 990. 

Written declarations of decedent 

are even more important as tests of 
domicile than his conduct and oral 
statements —In re Betancourt’s Es¬ 
tate, 258 NYS 649, 144 Misc. 173, af¬ 
firmed In re Betancourt’s Will, 260 N. 
Y.S 990, 237 AppDiv 811 

4. Del —Coca-Cola International 

Corporation v New York Trust Co.. 
Ch, 8 A.2d 511 

C —Rosenberg v Commissioner of 
Internal Revenue. 37 F 2d 808, 810, 
69 App.D C. 178, quoting Corpus 
Juris. 

La—Barrow v. Barrow, 106 So. 705. 
160 La. 91. 

Or—Pickering v Winch. 87 P. 763, 48 
Or. 600, 9 LRA.NS., 1159 
Pa—In re Dorrance’s Estate, 163 A 
303, 309 Pa. 151, certiorari denied 
Dorrance v Commonwealth of 
Pennsylvania, 63 S Ct 222, 287 U. 
S 660, 77 L Ed 570, and affirmed In 
re Dorrance’s Estate. 172 A 900, 
certiorari denied Dorrance v. Com¬ 
monwealth of Pennsylvania, 53 S 
Ct 507, 288 U S 617, 77 L Ed 990. 
Va —Bowen v Commonwealth, 101 S 
E. 232, 126 Va 182. 

19 C.J p 439 note 71 [d] (2), p 441 
note 87. 

•'If at a given time a man exclu¬ 
sively makes his home with his fami¬ 
ly in a complete domestic establish¬ 
ment, intending so to occupy it for 
the rest of his days, the place of that 
habitation is then his domicile, no 
matter what he may say to the con¬ 
trary "—In re Trowbridge's Estate, 
194 N.E 756, 769, 266 N.Y. 283, re¬ 
versing 271 N.Y S. 1100, 242 App Div. 
627 

Sams rule aa to sslf-ssrving deoloro- 
tion 

N.Y—In re Paris’ Estate, 176 N.Y.S 
879, 107 Misc 463 

Pa—Commonwealth ex rel Fortney 
v. Bobrofskie, 196 A 489, 329 Pa. 
44—In re Dorrance’s Estate, 163 A. 
303, 309 Pa. 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 53 S Ct 222, 287 U. 
S. 660, 77 LEd 570, and affirmed 
In re Dorrance’s Estate, 172 A 900, 
certiorari denied Dorrance v. Com¬ 
monwealth of Pennsylvania, 53 S. 
Ct. 607, 288 U.S. 617, 77 L.Ed. 990. 
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words,® but that the words are to be heard for what 
they are worth.® 

(2) Residence 

A person's residence or that of his family Is a cir¬ 
cumstance tending to prove domicile, and may be stroncf 
evidence, but is not conclusive, except In the absence of 
acts indicating a contrary intention. 

A person’s residence*^ or that of his family® is a 
circumstance tending to prove domicile, and may be 
strong evidence.® 

Residence alone has been held not conclusive^® 
or insufficient but, in the absence of any avowed 
intention, and of acts indicating a contrary inten¬ 
tion, a long continued residence has been declared 
a controlling circumstance in determining domicile, 


and unavoidably conclusive in most cases and 
evidence of actual residence in one place cannot be 
contradicted by an undisclosed intention to live in, 
or return to, another.^® 

(3) Holding Office, Serving on Jury, 

and Paying Taxes 

Exercise of the elective franchise Is ln\portant evi¬ 
dence of domicile, and may be the highest, but is not 
conclusive. Other factors of some weight, but not con¬ 
clusive, are failure or refusal to vote, holding a local 
office, service on a Jury, and payment of poll or personal 
taxes. 

The place of exercise of the elective franchise 
is important evidence on the question of domicile 
It may even be the highest evidence,^® and has been 


5. NY —In re Trowbridpe’s Estate, 
194 NE 756. 266 NY 283, revers¬ 
ing 271 N Y S 1100, 242 App Div 
627—In re IJetancourt’s Estate, 258 
NYS 649. 144 Misc 173. affirmed 
In re lietanoourt’s Will, 260 NYS 
990, 237 App Div 811—In re Beeth- 
wood, 254 N Y.S 473, 142 MIsc 400 
—In re Stone’s Estate, 240 N Y.S 
398, 135 Mi.se 736—In re Lyon’s 
Estate. 191 NYS 260. 117 Misc 
189, affirmed 192 NYS 936, 200 
App Div. 918 

j>a—In ro Dorrance’s Estate, 163 A. 
303, 309 Pa 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 53 S Ct 222, 287 U.S 
660, 77 L Ed 570, and affirmed In 
re Dorrance’s Estate, 172 A. 900, 
certiorari denied Dorrance v Com¬ 
monwealth of Pennsylvania, 53 S. 
Ct 507, 288 US. 617, 77 L Ed 990 

19 C J. p 441 note 88 

6 . N.Y.—In re Trowbridge’s Estate, 
194 NE 766. 266 NY 283, revers¬ 
ing 271 NYS 1100, 242 App Div. 
627—In re Newcomb, 84 N E 950, 
192 N Y 238—In r© Betancourt’s 
Estate, 258 NYS 649, 144 Misc 
173, affirmed In re Betancourt’s 
Will, 260 NYS 990, 237 App Div. 
811—In re Stone’s Estate, 240 N Y. 
S. 398, 136 Misc 736—In re Lyon’s 
Estate, 191 NYS 260, 117 Misc. 
189, affirmed 192 NYS. 936, 200 
App Div 918. 

7. Del. — Coca-Cola International 

Corporation v New York Trust 
Co, Ch , 8 A.2d 511 

La—Lorio v Gladney, 97 So 16, 163 
La. 993 

Mass.—Hutchins v Browne, 147 NE 
899, 253 Mass 65 

Residence as element of domicile see 
supra $8 9. 10. 

Place of lodclnfiT eaA Imslaess conu 
pared 

*’The place of lodging is a weigh¬ 
tier criterion of domicile than the 

place of business ”—State ex rel. 

I>uokworth v. District Court of Sev¬ 


enteenth Judirial Dist, 80 P.2d 367, 
360. 107 Mont 97. 

8 . Del—C'’oca-Cola International 

Corporation v New York Trust Co., 
Ch , 8 A 2d 511. 

Miss—McHenry v. State, 80 So 763, 
119 Miss 289 

The removal of a person’s family 

IS not conclusive of a change of dom¬ 
icile when it is evident by unequi¬ 
vocal acts that the intention was not 
to make a change—In re Lyon’s Es¬ 
tate, 191 NYS 260, 117 Misc 189, 
affirmed 192 NYS. 936, 200 App.Div. 
918 

9. Del —Coca-Cola International 

Corporation v New York Trust Co , 
Ch , 8 A 2d 511. 

Pa —In re Miller’s Estate. 20 Erie Co 
248—In re McKinnon’s Estate, 20 
Erie Co 87, 62 York Leg.Rec. 42. 

10. Ky.—Pettit’s Ex’x v City of 
Lexington, 237 SW 391, 193 Ky 
679 

Mass—Hutchins v. Browne, 147 N 
E 899, 253 Mass. 55—White v 

Stowell, 119 NE 121, 229 Mass. 
694 

Tenn—^Hyder v. Hyder, 66 S.W 2d 
235, 16 Tenn App 64 
Tex—Pittsburg Water Heater Co. of 
Texas v Sullivan, 282 S W. 676, 116 
Tex 417 

Presumption from residence see su¬ 
pra 8 16 a 

Not prlma facio evidence 

Mere taking up of a residence is 
not “prima facie evidence of domicile 
when the nature of the residence 
either is inconsistent with, or rebuts 
the presumption of the existence of 
an animus manendi ”—Schweitzer v. 
Buser, 190 A 89, 93, 15 N.J.Misc. 
217 

11. Pa—In re Barclay, 103 A. 274, 
259 Pa 401. 

12. Hawaii.—^Hurley v. Knudsen, 30 
Hawaii 887, rehearing detiletf 30 
Hawaii 911. 

NaBidsiioc held vnflloloat where 
long continued, and in the absence of 


any other evidence —Matter of 
Green, 164 NYS 1063, 99 Misc. 682, 
affirmed 165 N Y^ S 1088, 179 App Div. 
890—19 CJ p 436 note 44. 

13. Cal —Bragg v Bragg, 90 P 2d 
329. 32 Cal App 2d 611 

14. U S —Baker v Keck, D C Ill., 13 
F Supp 486 

Md—Shenton v Abbott. 15 A 2d 906 
—Wagner v Scurlock, 170 A 639, 
542, 166 Md 284, quoting CorpnB 
Juris. 

Neb—In re Meyers’ Estate, 288 N.W. 
35. 137 Neb 60 

N.J.—McCormack v McCormack, 129 
A 212, 3 NJ Misc 624 
N y —Limburg v Snyder, 1 N Y S 2d 
741, 263 App Div 844. affirmed 14 
NE2d 822, 277 NY 726 
W Va—First Nat Bank v Tate, 178 
S.E 807, 810, 116 WVa 138. 

19 C J p 436 note 46 

Rule applied as to “resideuoe” 

(1) That one voted at a special 
election for sheriff of certain county 
“was very persuasive, but was not 
conclusive,’’ as to his residence in 
such county —Richmond v. Rich¬ 
mond, Mo App, 225 SW. 126, 127. 

(2) A person’s attempt to have 
himself placed on a registration list 
in a particular place, to enable him 
to vote, is a strong indication of his 
intention to retain his residence 
there —Stutzman’s Assigned Estate, 
2 Pa Diet. & Co. 215. 

Name ou votiug list 

"The presence or absence of a 
name from the voting list without 
more is no evidence of domicile.’’— 
Bay State Wholesale Drug Co. v. 
Whitman, 182 N.E 361, 368, 280 Mass. 
188 

Registration for a state mlUtaiEy 

census, together with voting and 
paying taxes, is important as indicat¬ 
ing intention as to domicile —^Fee- 
han V. Trefry, 129 N.E. 292, 237 Mass. 
169. 

15. Md. —Wagner v. Sourlock, 170 A. 
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called the most important of all the formal acts to j (4) Ownership, Lease, Purchase, or Sale of 

be scrutinized in ascertaining a person’s domicile.^® Property 


However, as a general rule it is not conclusive,^" 
and, when overbalanced by other circumstances, the 
fact of registering or voting may be of slight, or 
lessened, importance.^* The fact that a person has 
failed or refused to vote at a particular place has 
been regarded as evidence tending to show that he 
IS not domiciled there,i* but the contrary has been 
held where he never registered to vote anywhere.^® 

Other analogous factors which have been con¬ 
sidered of some weight in determining domicile are 
holding a local office ,21 although this is not conclu- 
sive,22 and service on a jury ,23 the payment of 
poll or personal taxes24 may likewise be evidence, 
although It is not conclusive,^* as may the act of 
having one’s name placed on the assessor’s blotter.^* 


The ownership, lease, or sale of real property, the 
purchase or sale of a burial lot, and the sale or reten¬ 
tion of personal property are factors to be considered in 
determining domicile; but buying land for speculative 
purposes is of no weight. 

A factor to be considered in the determination of 
domicile, although it is not decisive,27 is the owner- 
ship23 or lease29 of real property, when coupled with 
either actual or intended residence thereon by the 
person in question. 

The sale or disposition of all property in a par¬ 
ticular locality, and particularly of a dwelling house, 
is strong evidence of a change of domicile, when 
accompanied by actual removal ,30 and the sale or 
retention of personal property may have consider¬ 
able weight in determining domicile.* ^ The actual 


539. 542, 166 Md 284. quoting; Cor- 
pus Juris. 

19 C J. p 437 note 47. 

“Most couvlnciusr and persuasive” 

Neb—In re Meyers’ Kstate, 288 N W. 

35, 38, 137 Neb 60 

N Y —In re Curtiss' Will, 250 NTS 
146. 155. 140 Misc. 185 

Weifflitlest criterion apart from resi¬ 
dence 

Pa—In re Miller's Estate, 20 Erie 
Co 248—In re McKinnon's Estate, 
20 Erie Co, 87, 52 York Leg Rec 
42. 

16. Neb—In re Meyers' Estate, 288 
NW 35, 137 Neb 60 

NY—In re Curtiss’ Will, 250 N Y.S 
146, 140 Misc 185. 

17. U S —Baker v. Keck, D C Ill, 
13 F Supp 486 

Cal—In re Spencer’s Estate, 245 P. 
176, 198 Cal 329 

Ky —Ledford v Ledford, 130 S.W 2d 
788, 279 Ky 340. 

Md —Shenton v Abbott, 15 A.2d 906 
—^Wagner v Scurlock, 170 A 539, 
542, 166 Md 284, quoting Corpus 

re Ozias’ Estate, App., 29 S. 
' W.2d 240 

Neb.—In re Meyers’ Estate, 288 N.W. 

36. 137 Neb 60 

N.J.—McCormack v. McCormack, 129 
A. 212, 3 NJ.Misc. 624 
N.Y.—In re Lydig’s Estate, 180 N.Y 
S. 843, 191 AppDiv 117—Dublin 
V. Dublin, 270 N.Y S 22, 160 Misc 
694—In re Curtiss’ Will, 250 N Y. 
S. 146. 140 Misc 185 
Po.—Commonwealth ex rel. Fortney 
V. Bobrofskle, 196 A. 489. 491, 329 
Pa. 44. 

19 C.J. p 436 note 46 [a], p 437 note 
48. 

Suls appUed as to "rosldenoe” 

Mo.—Richmond v. Richmond, App., 
226 S.W. 126. 


Not controlling 

N Y —Dublin v Dublin, 270 N.Y S. 
22, 150 Misc 694 

“Voting on one occasion at an elec¬ 
tion held in a particular jurisdiction 
is not com lusive evidence that the 
one casting the vote is a citizen of 
that particular jurisdiction and not 
of any other”—Ledford v Ledford, 
130 SW2d 788, 790, 279 Ky 340 

18. Cal.—In re Spencer’s Estate. 245 
P. 176, 198 Cal 329 

Md —Shenton v Abbott, 15 A 2d 906 
—Wagner v Scurlock, 170 A 639, 
542, 166 Md 284, quoting Corpus 
Juris. 

19 CJ. p 437 note 49 

19. NJ—^Valentine v Valentine, 48 
A 693, 61 NJEq 400 

19 CJ. p 437 notes 50, 53 fd] (2) 

20. Cal.—Johnston v Benton, 239 P. 
60. 62, 73 Cal.App 665 

“The matter of voting was a right 
which he might, or might not, exer¬ 
cise as he saw fit.”—Johnston v. Ben¬ 
ton, supra. 

21. N Y —Hammond v. Hammond, 93 

NYS. 1. 103 App.Div. 437. 

19 CJ p 437 note 61. 

22. Md —Gable v. Mays, 17 A. 566. 

23. La—^Villero v. Butman, 23 La. 
Ann. 515 

18 C.J p 437 note 62 

24. US —Leave v Boston Elevated 

Ry Co, D.CMass, 14 F Supp 775 
—Baker v Keck, D.C Ill, 13 F 

Supp. 486. 

N.Y.—In re Lydig’s Estate, 180 N Y 
S 843, 191 App.Div 117. 

Vt.—City of Barre v Town of Beth¬ 
el, 146 A. 410, 102 Vt 22. 

19 C.J p 435 note 28 Ic] (2), p 437 
note 53. 

VaAlnrs or refusal to pay taxes in 

a place for many years is evidence 
—Mooar v. Harvey, 128 Mass. 219 
—19 C.J. p 437 note 63 [d]. 

47 


However, it has been held that 
the presence or absence of a name 
from the tax list without more Is 
no evidence of domicile; "the assess¬ 
ment of a poll tax and personal prop¬ 
erty to a person in one town is no 
evidence of his domicile against an¬ 
other town.”—Bay State Wholesale 
Drug Co v. Whitman, 182 NE 361, 
363, 280 Mass. 188. 

25. U S —Leave v Boston Elevated 
Ry Co, DC Mass. 14 F Supp 776 
—Baker v. Keck, D C Ill., 13 P. 
Supp 486 

N Y —In re Lydig’s Estate, 180 N.Y. 
S 843, 191 App Div. 117—Dublin v. 
Dublin, 270 NYS 22, 150 Misc. 
694 

Vt—City of Barre v Town of Beth¬ 
el. 145 A. 410, 102 Vt 22. 

19 CJ p 437 note 63 [b], [c]. 

26. NJ—In re Paullin’s Will. 113 
A. 240, 92 NJEq 419, affirming 
In re Paullin’s Estate, Prerog, 109 
A. 13. 

“The record of the deeeeeore was 

not evidence of residence in the cir¬ 
cumstances here disclosed ”—Bay 
State Wholesale Drug Co v Whit¬ 
man, 182 NE. 361, 362, 280 Mass. 
188. 

27. Mass—Commonwealth v. Davis, 
187 NE. 33, 284 Mass 41. 

28. Mass.—Commonwealth v. Davis, 
supra. 

19 CJ. p 438 note 64. 

29. U S —Canadian Pac R Co. v. 
Wenham, C C N Y., 146 F. 207. 

19 C.J p 438 note 65 

30. Ga.—Redfearn v. Hines, 61 S.E. 
407, 123 Ga 391. 

19 C.J. p 438 note 59. 

31. Ill.—Smith V. J^eople, 44 Ill. 
16. 

19 C.J. p 438 note 63. 
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commencement to build a costly dwelling has been 
considered an important fact in determining domi¬ 
cile,^2 but merely examining a house with an alleged 
view of purchasing it is entitled to slight weight 
and buying land for speculative purposes is of no 
weight.24 

The lease of a dwelling as a place of temporary 
sojourn during travel is of little or no importance 
in determining domicile,^^ but the lease of a dwell¬ 
ing abroad may be of sufficient weight to establish 
a domicile, in connection with other evidence of in¬ 
tent to remain permanently.2 6 Living at a hotel, 
apartment house, or lodgings is a circumstance to 
be considered, and its apparently temporary nature 
is not conclusive against domicile.^? The retention 
of leased premises until the termination of the lease, 
although entitled to consideration, does not preclude 
a change of domicile nor will the fact that a per¬ 
son’s lease has not expired at the time of his re¬ 
moval, even when coupled with the fact of leaving 
considerable property and household effects at the 
place of former abode, be deemed sufficient to neg¬ 
ative a clearly shown intent to change the domi- 
cile.29 

Purchase or sale of a burial lot may be taken into 
account,40 but, if the facts are at all conflicting, 
such evidence will be given but slight considera- 
tion.^i 


(5) Club or Church Membership 

Membership in local lodges, clubs, or churches may 
be considered in determining domicile. 

In determining domicile, some consideration may 
be given to membership m local lodges and clubs^2 

or churches.^ 2 

(6) Place of Burial 

The selection of a place of burial for a family may be 
considered In determining domicile, but the place of 
burial IS held of little importance. 

The selection of a place of burial for members of 
the family may be considered in determining dom¬ 
icile,but the place of burial is held immaterial or 
of little importance.^^ 

§ 19. Questions of Law and Fact 

The existence or nonexistence of a domicile In a given 
locality is a mixed question of law and fact when the 
facts are conflicting; when the facts are settled, the ques¬ 
tion of domicile is one of law. Commonly, the question as 
to what shall be considered a party's domicile or residence 
is said to be a question of fact rather than of iaw, the 
ascertamment of such facts as the party's intention being 
for the Jury. 

The existence or nonexistence of a domicile in a 
given locality, where the facts arc conflicting,^® 
IS a mixed question of law and fact;^^ when the 
facts are settled, the question of domicile is one of 
law.48 Commonly, however, the question as to what 
shall be considered the domicile or residence of a 


32. N J —Duke v. Duke, 62 A. 466, 
70 N J Eq 135. affirmed 65 A 1117, 
72 N J Eq. 940. 

33. NY —Plant v Harrison, 74 N. 
Y.S 411, 36 Mlsc 649 

34. Ill—Hayes v. Ha>es, 74 Ill. 312 

36. Mass—Sears v. Boston, 1 Mete. 

250 

36. N Y —Matter of Cruder, 73 N.Y. 
S 812, 36 Misc 477. 

19 C.J p 438 note €5 

37. Mass—Emery v Emery, 105 N 
E. 879, 218 Mass 227. 

19 C J p 438 note 66 

38. NY—.(Etna Nat Bank v Kra¬ 
mer, 126 N Y S. 970, 142 App.Dlv. 
444. 

39. Ill.—Behrensmeyer v. Kreitz, 26 
N.E. 704, 135 Ill 691. 

4<k Mass—Dallinger v. Richardson, 
67 N.E 224, 176 Mass 77 
19 C.J. p 438 notes 60, 61. 

41. Wis —Frame v. Thormann, 79 
N.W. 39, 102 Wis. 663. 

19 C.J. p 438 note 62. 

48 . N.Y.—Webster v. M W. Kellogg 

Co., 153 N.Y.S 800, 168 App.Dlv. 
443. 

19 C.J. p 438 note 69. 

48 . Ky.—Helm v. Commonwealth, 
122 S.W. 196, 136 Ky. 392. 

19 C.J. p 438 note 70. 


44. Eng —^Haldane v. Eckford, L R. 
8 Eq 631 

19 CJ p 435 note 32. 

45. I*a—In re Hood, 21 Pa. 106, 116 
19 CJ p 435 note 31 

“A residence is established by acts 
and Intentions while the body and 
soul are united When they have 
separated, the question of domicil is 
at an end No disposition of the in¬ 
animate corpse can affect It”—In re 
Hood, supra 

46. Ga —Forlaw v. Augusta Naval 
Stores Co , 52 S E. 898, 124 Ga. 261 

19 CJ p 441 note 95. 

47. U S —Sweeney v District of Co¬ 
lumbia, 113 F 2d 25, certiorari de¬ 
nied District of Columbia v. Swee¬ 
ney, 60 S Ct 1082, 310 U S. 631, 84 
LEd 1402 

Ala—Ex parte State ex rel Altman, 
188 So 6*85, 237 Ala 642—Holmes 
V. Holmes, 103 So 884, 212 Ala. 
597—Lucky v. Roberts, 100 So. 
878. 211 Ala 678 

^ C —Rosenberg v Commissioner of 
Internal Revenue, 37 F.2d 808, 69 
AppDC 178 

Fla—MacQuecn v. MacQueen, 179 
So. 725, 131 Fla 448 
Tex.—Fidelity & Deposit Co. of 
Maryland v. First Nat. Bank. Civ. 
App., 113 S.W.2d 622, error dis¬ 
missed. 


Va—Talley v Commonwealth, 103 S. 

E 612, 127 Va 516. 

19 C J p 441 note 95. 

“The question of residence is a 
mixed one of law and fact, the jurv 
determining the facts and the judge 
determining whether the facts as 
established constitute residence ”— 
Stukney v. Chapman, 42 S.E. 68, 115 
Ga 759 

As abstract or specific guestlon 

“What constitutes a change of 
domicile in the abstract is a question 
of law, but whether It has been ef¬ 
fected in a given case must depend 
on the facts ”—Jain v. Bossen, 62 P. 
194, 196, 27 Colo 423. 

48. Mich —Hartzler v. Radeka, 251 
N.W. 654, 265 Mich 461. 

Fact conclusion not final 

“A question of domicile , . . 

may be one of law in the sense that 
in a particular case the conclusion 
of the trier of the fact is not neces¬ 
sarily final.”—In re Trowbridge's 
Estate, 194 NE. 766, 760, 266 N.Y. 
283, reversing 271 N.Y.S. 1100, 242 
App.Dlv. 627 
Rarely matter of law 

“It IS rarely that . . . [domi¬ 

cile] can be ruled as matter of law 
in the absence of binding admissions 
or agreement as to facts.”—Common- 
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party is said to or to be mainly,®® one of fact, 
rather than of law.®i^ So far as it involves ques¬ 
tions of fact, including the ascertainment of the in¬ 
tention of the party, the question is to be determined 


by the verdict of the jury,®* under proper instruc¬ 
tions from the court,®* or by the findings of the 
court ;®^ such determination is conclusive, unless 
clearly against the weight of the evidence.®® 


DOMIC1LIAGI6n. In Spanish law, a term which 
is, in most respects, equivalent to naturalization.^ 

DOMIGILIABY. Pertaining to a domicile, relating 
to one’s domicile, existing or created at, or connect¬ 
ed with, the domicile of a suitor or of a decedent.* 
Phrases: “Domiciliary administration” sec the C. 
J.S. title Executors and Administrators § 989, also 
24 C.J. p 1110 note 96, “domiciliary letters” see the 


C.J.S. title Executors and Administrators § 69, also 
19 C.J. p 442 note 1, “‘domiciliary' service,”* and 
“intrusive domiciliary visitation.”^ 

DOMIGILIATE. To establish one’s domicile, or 
take up one’s fixed residence in a given place; also 
to establish the domicile of another whose legal res¬ 
idence follows one’s own.® 

DOMIGILIATION*. Synonymous with “residence.”® 


wealth V Davis, 187 N.E. 33, 37, 284 
Mass 41 

49. U S—Philadelphia & R Rv. Co 

V Sherman, N Y, 230 F 814, 145 
vex 124. 

C»U —Dreher v Superior Court of 
Riverside County, 12 P.2d 671, 124 
Cal App 469. 

Conn —Foss v Foss, 136 A. 98, 105 
Conn 502 

D C —Rosenberg v. Commissioner of 
Internal Revenue. 37 F 2d 808, SIO. 
59 App DC. 178, quoting Corpus 
JTuris. 

Ga—Squire v Vazquez, 184 S.E 629, 
52 GaApp 712. 

Mass —(''ommonwcalth v. Davis, 187 
N E 33. 284 Mass. 41—Hutchins 

V liiowne, 147 NE 899. 253 Mass. 
5.5—Rourke v. Hanchett, 134 N.E. 
355. 240 Mass. 557. 

yOdo —In re Ozias' Estate, App , 29 S. 
W2d 240 

Mont —Kroehnke v Gold Creek Min¬ 
ing Co., 55 P2d 678, 102 Mont 21. 
N Y —Pignatelli v Pignatelli, 8 N 

V S 2d 10, 169 Misc 534—In re 

Beeihwood, 254 N Y S. 473, 142 

Misc 400—In re Curtiss’ Will, 250 
NYS 146, 140 Misc. 185—In re 
Bennett’s Estate, 238 NYS 723, 
135 Misc. 486—In re Brown’s Will, 
233 N.YS. 145, 133 Misc 457. 

Okl —Burke v. Burke, 249 1* 1110, 

119 Okl 254—Strathmann v. Kmke- 
laar, 233 P 215, 105 Okl. 290~Cor- 
nelison v. Blackwelder, 131 P. 701, 
38 Okl 1. 

Pa—Petition of Knauer, 134 A. 463, 
287 Pa 115—In re Contest of Elec¬ 
tion of O'Neil, 32 Luz Leg Reg. 
261 

SC—St. Clair v. St. Clair, 178 SE 
493. 175 S.E. 83. 

19 C J p 441 note 96. 

“■accept in plain and palpable oas¬ 
es” 

Ga.—Mayo v. Ivan Alien-Marshall 
Co, 180 SE 20, 51 GaApp. 250. 

Rule appUed as to ‘inhabitancy” 

N y.—In re Seymour, 177 N.T.S. 702, 
107 Misc. 380. 
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50. Mass —Commonwealth v. Davis. 
187 N.R 33, 284 Mass. 41—Tuelle 

V Flint, 186 N.E 222, 283 Mass. 
106—Commonwealth v Bogigian, 
164 NE 472, 265 Ma^s 531—Fee- 
han V. Trefry, 129 NE 292, 237 
Mass. 169. 

51. U S —Philadelphia & R. Ry. Co. 
V. Sherman, N.Y., 230 F. 814, 145 
CCA 124 

DC—Rosenberg v. Commissioner of 
Internal Revenue, 37 F 2d 808, 810, 
59 App DC. 178, quoting Corpus 
Juris. 

N Y.—Pignatelli v. Pignatelli, 8 N.T. 
S 2d 10, 169 Misc 534—In re Cur¬ 
tiss' W'lll, 250 N Y S 146, 140 Misc. 
185—In re Bennett’s Estate, 238 N. 
Y.S. 723, 135 Misc. 486. 

19 C.J. p 441 note 96. 

52. US —I’hiladclphia & R Ry Co 

V Skerman, NY., 247 F. 269, 159 
CCA. 363 

Ala —Shiklc v Louisville & N. R. Co., 
95 So 358, 209 Ala. 83. 

Ga—Smith v. Smith, 71 S.E 158, 
136 Ga 197. 

Mich—Ilartzler v. Radcka, 251 NW. 

554, 205 Mich. 451. 

Minn —Converse v Glenn, 202 N W. 

732. 162 Minn 513. 

Okl—Burke v. Burke, 249 P. 1110, 
119 Okl 254 — Strathmann V. Kinke- 
laar, 233 P. 215, 105 Okl. 290— 
Cornellson v. Blackwelder, 131 P. 
701, 38 Okl 1 
19 C J. p 442 note 97. 

Suidcieucy of evidence 

Where evidence was conflicting. Its 
sufhciency “should have been left to 
the jury, and not charged on by the 
court ’’—Shikle v. Louisville & N R 
Co, 95 So. 358, 361. 209 Ala 83. 

53. D C.—Rosenberg v. Commission¬ 
er of Internal Revenue, 37 F 2d 
810, 59 App.DC. 178. 

19 C.J. p 442 note 98 
64. Conn —Foss v. Foss, 136 A. 98. 
105 Conn 502. 

Mass —Commonwealth v. Bogigian, 
164 NE. 472, 474, 265 Mass. 031 

49 


—Rourke v. Hanchett, 134 N.E. 355, 
357, 240 Mass. 557. 

N.y.—In re Beechwood, 254 N.YS 
473, 142 Misc. 400—In re Lyon’.s 
Estate, 191 N.Y.S. 260, 117 Misc. 
189, affirmed 192 NYS. 936, 200 
App Dlv 918. 

Okl—Burke v. Burke, 249 P. 1110, 
119 Okl 254—Strathmann v. Kinke- 
laar, 233 P. 215, 106 Okl 290— 
Cornellson v. Blackwelder, 131 P 
701, 38 Okl 1. 

Pa—Petition of Knauer, 134 A. 463, 
287 Pa 115. 

55. Okl—Burke v Burke, 249 P. 
3110 110 Okl 254—Strathmann v. 
Kinkelaar, 233 P. 215, 217, 105 

Okl 290—Cornellson v. Blackweld¬ 
er, 131 P 701, 38 Okl. 1. 

19 C .T. p 442 note 97. 

“It is not for . . . [the ap¬ 

pellate court] to decide that the 
jurv brought in a wrong verdict [as 
to domicile] under a correct charge, 
if the record show« . . . that 

there was some evidence to support 
the finding which was made ”—Por- 
lo Rico Ry, Light & Power Co v. 
Cognet, CCAPuerto Rico, 3 F 2d 21. 
24, certiorari denied (1925) 45 S Ct. 
511, 268 US. 691, 69 L Ed. 1159 

1. Tex—Yates v. lams, 10 Tex. 
168, 169 

2. Black L D. 

3. Defined. 

Service is "domicilary’’ when cita¬ 
tion and petition are left at usual 
domicile of defendant, if he be ab¬ 
sent, by delivering them to person 
apparently over sixteen, living in 
house.—Brannin v Clements, La 
App , 142 So 621, 622 
See also the C.J S title Process S 
47, and 50 C J p 492 note 3—p 493 
note 33 

4. Wyo.—Town of Green River v. 
Hunger, 58 P.2d 456, 460, 50 Wyo. 
52. 

5. Black L.D 

6. NY-People v. Platt. 8 N.Y.R 
367, 375, 50 Hun 454. 
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BOmOILIIJlC. Latin, domicile.^ 

DOIOGEBIUM. In old English law, power over 
another-; also danger.^ 

DOMINA (DAME). A title given to honorable wo¬ 
men, who anciently, in their own right of inher¬ 
itance, held a barony.® 

DOMINANT. Characterized by or exhibiting dom¬ 
inance.^® 

Phrases: ^Tlominant confidential relationship,”^! 
and ‘‘dominant estate or tenement” see the C.J.S. 
title Easements § 1, also 19 C.J. p 864 note 27. 

DOMINATE. Characterized as a strong word 
meaning to master, to rule, to control.!® In a par¬ 
ticular connection, it has been distinguished from 
“interfere with.”!® 

Phrase: “Dominate or interfere with the forma¬ 
tion or administration of any labor organization.”!^ 

DOMINATIO. In old English law, lordship.!® 

DOMINGK). In Spanish law, the Lord’s day, the 
first, also sometimes counted as the last, day of the 
week, devoted to worship, rest, and abstention from 
labor.!® 

DOMINICAL. In Spanish law, pertaining to a 
lord or senor, hence seigniorial, particularly applied 
to feudal dues.!7 In English, by derivation, that 
which denotes the Lord’s day, or Sunday.!® 

7. Black LD. 

8 . Black L..D. 
a. Black L.D. 

10. Century D. 

11. N.J.—In re Pulper’s Estate, 132 
A. 834, 844. 99 NJ.Eq 293 

18. U.S —Humble Oil & Refining 
Co V. National Labor Relations 
Board, C.C A., 113 P.2d 85, 87, 88. 

13. Distinction stated 

“ ‘Dominate’ is a strong word 
. . . ‘Interfere with’ Is a weak¬ 

er and more extensive term and may 
include any substantial intermed¬ 
dling.”—Humble Oil & Refining Co. 

V. National Labor Relations Board, 
supra. 

14. Statutory phrase descriptive of 
acts forbidden by the National La¬ 
bor Relations Act.—Humble Oil & 

Refining Co. v. National Labor Re¬ 
lations Board, supra. 

MM within scope of phrase 

Participation of employer in re¬ 
vamping or recasting independent: 
union constituted ‘‘interference” and 
*Momination” within prohibition of 
the statute.—Continental Oil Co. v. 


DOMINICAN NUNS or DOMENIOAN SISTERS. 

As an order of nuns, founded by St. Dominic, and 
chiefly employed in teaching girls see the C.J.S. title 
Religious Societies § 1. 

DOMINICA PALMABUM. (Dominica in ramis 
palmarum.) Law Latin, Palm Sunday.!® 

DOMINICATUBA. A vassalage fee formerly pay¬ 
able in some parts of Spain to the temporal lord 
of a village or estate.®® 

DOMINICIDE. The act of killing one’s lord or 
master.®! 

DOMINICTJM. Latin, domain, domain, demesne, or 
a lordship; also that of which one has the lord- 
ship or ownership, or that which remains under the 
lord’s immediate charge, and control, hence proper¬ 
ty, or domain, anything pertaining to a lord.®® In 
ecclesiastical law, a church, or any other building 
consecrated to God.®® 

DOMINIO. In Spanish law, dominion, right of con¬ 
trol and disposition; ownership; 24 the right or pow¬ 
er to dispose freely of a thing, if the law, the will 
of the testator, or some agreement does not pre¬ 
vent.®® It is divided into the full and the less than 
full—^“dominio plcno” and “dominio menos pleno.”®® 

DOMINION. Absolute property, complete owner¬ 
ship, ownership or right to property, perfect or 
complete property or ownership in a thing;®7 the 


National Labor Relations Board, C. 
C.A.. 113 P.2d 473, 484. 

15. Black LD 

16. Eacriche Diccionarlo. 

See generally the C J S title Sunday 

17. Escriche Diccionario. 

18. Black LD. 

19. Black LD. 

2<k Escriche Diccionano. 

81. Black L.D. 

88. Black LD. 

“In Domesday Book it meant the 
home farm as distinguished from 
the holdings of the tenants.”—Black 
L.D. 

DomUilcnm aatlqnum 

In old English law, ancient 
demesne —Black L D. 
sa Black L.D. 

84. N M.—Reade v. Lea, 95 P. 131, 
140, 14 N.M 442 

Puerto Rico.—Fernandez v Perez, 6 
Puerto Rico Fed. 665, 681. 

85. U.S —Castillero v. U S, Cal., 2- 
Black 17. 227, 17 L.Ed 360 

N.M —Reade v. Lea, 95 P. 131, 140, 
14 NM. 442. I 
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86. - U S —Castillero v. U S , Cal , 
2 Black 17, 227, 17 L Ed 360 

Dominio directo 

‘ The right a person has to con¬ 
trol the disposition of a thing, the 
use (utilidad) of which he has ced¬ 
ed ” 

U S —Castillero v U S , supra 
Cal —Hart v. Burnett, 15 Cal 630, 
557. 

Dominio pleno y absoluto 

“Tiie power which one has over 
anything to alienate Independently 
of another—to receive its fruits—to 
exclude all others from its use.” 

U S —Castillero v. U S. Cal, 2 

Black 17, 227, 17 L Ed 360. 

NM—Reade v. Lea, 95 P 131, 140, 
14 N M. 442 
Dominio 6til 

“The right to receive all the fruits 
of a thing subject to some contribu¬ 
tion or tribute, which is paid to 
him who reserves in It the ‘domin¬ 
ium directum ’ ” 

U S —Castillero v. U. S., Cal., 2 

Black 17, 227, 17 L.Ed. 360. 

Cal.—Hart v. Burnett. 15 Cal. 630, 
557. 

87. Cal.—Qruber v. Pacific States 
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right in a corporal thing, from which arises the 
power of disposition and of claiming it from others; 
perfect control in right of ownership 8 also sover¬ 
eignty or lordship, as the dominion of the seas.29 
The term has been used also in the sense of influ- 
ence.30 When used in the sense of ownership, the 
term implies both title and possession,^! and, in a 
particular connection, indicates an intention to 
transfer the title and possession,^ 2 and to do so by 
an act as effectual for the purpose as the parties 
could make it.3 3 

Dominion right. Legitimate ownership of a thing 
sought to be recovered.3^ 

Other phrases: “Complete dominion, ”35 "domin¬ 
ion of the bill [of exchange],”36 “dominion . 
taken ... by the sheriff, ”37 "foreign domin¬ 
ion, ”3 8 and “so far under the dominion of a person 
in whose favor he makes the will.”39 


DOMINIUM. In the civil and old English law, 
ownership, property in the largest sense, including 
both the right of property and the right of posses¬ 
sion or use, the mere right of property, or tiUe, as 
distinguished from the possession or usufruct;^® 
also, sovereignty or dominion.'*! 

DOMINIUM NON POTEST ESSE IN PENDEN- 

TE.42 

DOMINO VOLENTE. Latin, the owner being will¬ 
ing, with the consent of the owner.* 3 

DOMINUS. In feudal and ecclesiastical law, a lord 
or feudal superior;** also lord or sir, a title of dis¬ 
tinction;*® tho owner or proprietor of a thing, as 
distinguished from him who uses it merely; also a 
master or principal, as distinguished from an agent 


Savings & Loan Co, 88 P 2d 137, 
139, 13 Cal 2d 144—Fisher v Pick¬ 
wick Hotel Super, 108 P.2d 1001. 
1002—Hull V. Laugharn, 39 P.2d 
478. 480. 3 Cal.App 2d 310. 

28 . Tex —Baker v. Westcott, 11 S. 
W. 157, 159, 73 Tex 129. 

19 C J. p 443 notes 15, 16. 

Similarly ezpresssd 

“Title to an article of property 
which arises from the power of dis¬ 
position and the right of claiming 
it ”—Bla< k L D. 

29. Black L.D. 

30. Ill —Dowie V, Sutton, 81 N E 
395, 401, 227 Ill, 183, 118 Am S B 
266. 

01. Tex—Coles V. Perry, 7 Tex 
109, 13G—Blt^d.soe v. Fitts, 105 S 
W 1142, 1145, 47 TexCiv.App 578. 

32. S C —Lancaster v. Lee, 61 S E 
139, 141, 71 SC 280. 

33. Tex —Baker v 'Westcott, 11 S. 
-W 157. 158. 73 Tex 129. 

34. Puerto Rico.—Amy v. Amy, 15 
Puerto Rico 387, 402, 403 

36. Conn —Mathewson v. Mathew- 
son. 63 A 285. 289, 79 Conn. 23, 
5 LRA.NS, 611, 6 Ann Cas 1027 

36. Eng—Gould v. Robson, 8 East 
676, 680, 103 Reprint 463. 

37. SD—State v Johnson. 149 N 
W. 730, 734, 34 S.D 601. 

36. Zn Englaad 

A country which at some time 
formed a part of the dominions of 
a foreign state or potentate, but 
which by conquest or cession has 
become a part of the dominions of 
the crown of England —Ex parte 
Brown, 5 B & S 280. 290, 117 E.C. 
L. 280, 122 Reprint 836. 

36. WrongfiilneBS implied 

The element of wrongfulness was 
Imparted to the word “dominion” by 
the qualification that it must go to 


the extent of depriving the testator 
of the free exercise of his judg¬ 
ment—Dowie V. Sutton, 81 N E 395, 
401, 227 Ill. 183, 118 Am S R. 266. 

40l Black L D. 

19 C J. p 443 note 10. 

More specifloally 

(1) “The right which a lord had 
in the fee of his tenant. In this 
sense the word is very clearly dis¬ 
tinguished by Bracton from domtnt~ 
cum." —Black LD. 

(2) “The estate of a feoffee to 
uses. The feoffees to use shall have 
the domtnxum, and the ceatux que use 
the disposition “—Black L D 
Domiaiam dlrectTim 

In feudal law, right or proper 
ownership,—the right of a superior 
or lord, as distinguished from that 
of his vassal or tenant, the title or 
property which the sovereign in 
England is considered as possessing 
in all the lands of the kingdom, they 
being holden either immediately or 
mediately of him as lord paramount, 
in the civil law, strict ownership, 
that which was founded on strict 
law, as distinguished from equity, 
and in later law, property without 
use, the right of a landlord —Black 
LD. 

Dominium directum et utile 

The complete and absolute domin¬ 
ion in property, the union of the ti¬ 
tle and the exclusive use—Fairfax 
V Hunter, "Va., 7 Cranch, 603, 618, 3 
LEd. 453. 

Dominium eminens 

Eminent domain—^Black L.D. 

Dominium plenum 

Full ownership, the union of the 
domxnxum dxrectum with the domxnxum 
utile —Black L D. 

Dominium utile 

In the civil law, equitable or pree- 
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torian ownership, that which was 
founded on equity; in the feudal 
law, useful or beneficial ownership, 
the usufruct, or right to the use and 
profits of the soil, as distinguished 
from the dominium directum, or 
ownership of the soil Itself, hence 
the right of a vas.sal or tenant; and 
in later law, use without property, 
the right of a tenant.—^Black L.D. 

41. Black LD 
Dominium maris 

The sovereignty of the sea—Black 
LD. 

42. A maxim meaning “Lordship 
cannot be in suspense, i. e., property 
cannot remain in abeyance."—Black 
L I>, citing Halkerston Lat.Max p 
39. 

Moro firecly rendered 

“A fee or right of property can¬ 
not be in suspension—i e, it must 
always be vested in some one.”— 
Trayner Leg Max. 

43. Black L D. 

44. Black L D. 

Dominus capitaliB 

A chief lord —Black L D. 

DominuB ligiUB 

Liege lord or sovereign.—Black 
L.D 

DominuB mediuB 

Mesne or intermediate lord.— 
Black L D. 

DoxnlnUB rex 

The lord the king, the king’s title 
as lord paramount.—Black L D, cit¬ 
ing 1 Blackstone Comm p 367. 

45w Black LD 

“Zt usually denoted a knight or 
clergyman; and, according to Cow¬ 
ell. was sometimes given to a gen¬ 
tleman of quality, though not a 
knight, especially, if he were lord 
of a manor.”—Black L.D. 
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or attorney.^® In the civil law, a husband, a fam- 

ily.^^ 

D0MINU8 AUQUANDO NON POTEST AUEN- 
AEE.48 

DOMINUS CAPITAIJS LOCO HiEBEDIS HASE< 
TUE, QUOTIES PER DEFECTUM VEL DE¬ 
LICTUM EXTINGUITUR SANGUIS SUI TEN- 
ENTIS.49 

DOMINUS NON MARITABIT PUPILLUM NISI 
SEMEL.®® • 

DOMINUS OMNIUM IN REGNO TERRARUM 
REX HABENDUS; ET AB EO OMNES TEN- 
ENT ITA TAMEN, UT SUUM CUIQUE SIT.^i 

DOMINUS REX NX7LLUM HABERE POTEST 
PAREM MULTO MINUS SUPERIOREM.^^ 

DOMINUS VEL CAUSAM SERVI VEL PERSO¬ 
NAM INCULPATIO DEFENDET. ETIAM 
UBl ALH NON LICERET.®® 

DOMITiB. Latin, domesticated, tame, not wild; 

applied to domestic animals.®^ 

DOMHAOES 1NT£b£tS. In Freneli law, damag- 

es.®® 


DOMO REP ARANDA. A writ that lay for one 
against his neighbor, by the anticipated fall of 
whose house he feared a damage and injury to his 
own.®® 

DOM. PROC. See Abbreviations 1 C.J.S. p 276 note 
5 in Pocket Parts. 

DOMUM SUAM UNICUIQUE REFICERE LICET, 
DUM NON OFFICIAT INVITO ALTERI IN 
QUO JUS NON HABET.S7 

DOMUS. Literally, "house.”®® In the civil and old 
English law, a house or dwelling, a habitation.®® 
The word is a very extensive one, and has different 
significations according to the subject matter to 
which it is applied.®® Although it has been ad¬ 
judged to be nomen collectivum, it has been said not 
to be sufficient to pass the garden and curtilage, 
where it was used in a devise without the addition 
of the words "cum pertinentiis.”®^ As applied to a 
seat of learning, the word may mean the walls of 
the college, or those who live within the walls, or 
only that society which is incorporated.®^ 

Domus mansionalis. The mansion house,®® out¬ 
set and inset houses, parcel of a mansion house. ®^ 
It not only included the dwelling houses, but also 


4a Black L..D. I 

Boxnlans litis | 

(1) The master of the suit; 1. e.. 
the person who was really and di¬ 
rectly interested in the suit as a 
l>arty, as dlstlngruished from his at¬ 
torney or advocate. But the term 
is also applied to one who, thoui?h 
not ori£;inally a party, has made 
himself such, by intervention or oth- I 
crwise, and has assumed entire con¬ 
trol and responsibility for one side, 
and is treated by the court as lia¬ 
ble for costs.—Black Ii.D. 

(2) "When the principal resides 

abroad, the credit is presumed to be 
given to the agent. Such a pre¬ 
sumption . . . springs from 

the fact that the agent who ordered 
the services is the dominus litis, is 
before the court, a party on the rec¬ 
ord, and subject to its control, while 
the principal is not before the court, 
and is out of the Jurisdiction *'—In 
re Stover, C.C R.I., 23 FCasNo.13,- 
507, 1 Curt. 201. 

(3) “It is also said that the at¬ 
torney himself, when the cause has 
been tried, becomes the dominus 
litis "—Black L D. 

OomLaiui navis 

In the civil law, the owner of a 
vessel.—Black L.D. 

47. Black L..D. 

48. A maxim meaning "A lord 


sometimes cannot alienate."—^Whar- 
ton L.Lex 

49. A maxim meaning "The su¬ 
preme lord takes the place of the 
heir, as often as the blood of the 
tenant is extinct through deficiency 
or crime."—Black L. D., citing Coke 
Lltt. p 18. 

50l a maxim meaning "A lord can¬ 
not give a ward in marriage but 
once."—Black Li.D., citing Coke Litt. 
p 9. 

51- A maxim meaning "The sover¬ 
eign is first seized of all lands fin 
the realm]; of him all others hold, 
so that everyone has his own."—- 
Peloubet Leg Max. 

52. A maxim meaning "The king 
cannot have an equal, much less a 
superior.”—Black L D. 

53. A maxim meaning "The master 
may defend his servant's cause, 
even when it is not lawful for an¬ 
other."—Morgan Leg Max. 

54. Black L.D. 

55. Black L D. 

58. Black L,D. 

57. A maxim meaning : "It is law¬ 
ful for everyone to repair his own 
house, provided he does it not^ to 
the injury of another over whom 
he has no rights.”—Morgan Leg 
Max. 


58. Pa.—Bennet v. Blttle, 4 Rawlc 
339, 342. 

59. Black L.D. 

80. Eng —Rex v. Ely, 2 T R 290, 
339, 344, 100 Reprint 157 
Doxuns capitnlaris 

In old records, a chapter-house, 
or the chapter-house—Black L.D 
Doxnns oonversomxn 

An ancient house built or appoint¬ 
ed by King Henry III for such Jews 
as were converted to the Christian 
faith; but King Edward III, who 
expelled the Jews from the king¬ 
dom, deputed the place for the cus¬ 
tody of the rolls and records of the 
chancery.—^Black L D. 

Boxxms Del 

The house of God, a name applied 
to many hospitals and religious 
houses —Black L D. 

Domtn Prooenxm 

The house of lords, abbreviated 
into Dom.Proc or D. P.—Black L.D. 

61. Pa.—Bennet v. Bittle, 4 Rawle 
339, 342 

19 C.J. p 443 note 34. 

68. Eng—Rex v. Ely, 2 T.R. 290. 
344, 100 Reprint 167. 

63. Conn.—State v. Brooks, 4 Conn. 
446, 448. 

64 . SC.—State v. Sutcliffe, 36 S.C. 
L. 872, 376. 
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the outhouses that are parcel thereof, as bams, cow 
houses, dairy houses, etc.^^ 

DOMUS SUA OUIQUE EST TUTI88IMUM BE- 
FUOIUM.66 

DOMUS TUTISSIMUM OUIQUE RErUGIUM AT- 
QUE BEGEPTAOULUM SIT.67 

DONA CLANDESTINA SUNT SEMPEB SUSPIC- 
IOSA.68 

DONADIO. In Spanish law, donation; in some 
parts, land which came originally by way of do¬ 
nation.®® 

DONABI VIDETUB, QUOD NULLO JUBE 00- 
GENTE, OONOEDITUB.70 

DONATABIUS. A donee, one to whoYn something 
is given.7i 

DONATE. To bestow freely, to give, generally for 
a specific object, or to grant ;72 to give gratuitous¬ 


ly, or without any consideration ;73 also to appropri- 
ate.74 Although the word usually imports a gift, 
yet, in a particular connection, it may express an 
agreement to pay a consideration for something to 
be done.75 

Phrases: “Donated for and on account of said 
cemetery,”76 “donated . . . for a special pur¬ 

pose,”7 7 and “granted, transferred, donated, and 

conv€»yed.”78 

DONATIO. In Spanish, “donacion,” in the civil 
law, gift, one among the “pacta legitima,” or special 
convictions enforceable by action.7® 

DONATION. The term implies absence of consid¬ 
eration,®® and transfer of title and control without 
power of revocation;®! and has been defined as 
an act by ’which the owner of a thing voluntarily 
transfers the title and possession of the same from 
himself to another without any consideration;®2 a 
gift or g:rant in gratuity;®® gift, gratuitous trans¬ 
fer of property from one to another, or voluntary 


6& Conn —State v Brooks, 4 Conn. 
446, 448 

66 . A maxim meaning- **To every 
man his own house is his safest 
refuge ”—Black L.D 

Applied in 

Ill —Davison v People, 90 Ill 221, 
229 

N.Y—Curtis v. Hubbard, 4 Hill 437. 
439. 

19 C J p 444 note 39. 

More freely rendered 

(1) “The house of everyone Is to 
him as his castle and fortress, as 
well for his defense against injury 
and violence as for his repose.”— 
Black LD 

(2) "Every man’s house Is his 
castle.”—Broom Leg Max. 

(3) “A man’s dwelling-house is 
his castle, not for his own personal 
protection merely, but aNo for the 
protection of his family and his 
property therein ”—Blac k L D 

67. A maxim of the Roman law 
meaning “A man’s house should be 
his safest refuge and shelter The 
habitation of each one is an in¬ 
violable asylum for him ”—Black L 
D 

68. A maxim meaning “Clandestine 
gifts are always suspicious.”—Black 
LD 

Applied in Twyne’s Case, 3 Coke 
pp 80a, 81a. 

69. Escriche Diccionario. 

76. A maxim meaning "That is con¬ 
sidered to be given which is granted 
without the obligation of any law ” 
—^Adams Gloss., citing Broom Leg. 
Max. 


71. Black LD. 

72. Neb—Slate v. Sioux City & Pa¬ 
cific R. Co. 7 Neb 357, 373 

73. Mo.—State ex rel Rothrum v 
Darby, 137 S W.2d 632, 539. quot¬ 
ing Oorpns Juris. 

Wis —Goodhue v. Beloit, 21 Wis 
636, 642. 

74. Iowa —Weary v. State Unlv , 42 
Iowa 335, 358. 

75. Wis —Goodhue v. Beloit, 21 
Wis. 636, 642 

76. Iowa —Belmond Cemetery Ass’n 
v Luick, 253 NW 521, 523, 217 
Iowa 805 

77. Wis—Matson v. Town of Cale¬ 
donia, 227 N.W. 298, 299, 200 Wis 
43. 

78. Tex—Janes v Gulf Production 
Co., CivApp. 15 S.W2d 1102, 1106 

79. Escriche Diccionario, and Mac¬ 
kenzie Rom L <7th ed ) pt 111 c 
IV. 

Bonatio later vivos 

The civil law term corresponding 
to "gift inter vivos,” that is, be¬ 
tween living persons, see the C J 
S title Gifts §§ 3—8, also 28 C J p 
621 note 30—p 625 note 79. 

Donatio modalis 

A term used to designate anything 
given to a person with the view that 
he first do something that shall ben¬ 
efit himself alone.—Fisk v Flores, 
43 Tex. 340, 343, 344. 

Donatio xnortlB oansa 

The civil law equivalent of a “gift 
causa mortis.” that is, in prospect 
or on account of death see the C. 
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J.S title Gifts H 72. 73, also 28 
C J p 684 note 60-p 686 note 72 

Donatio relata 

uonnl c> inter vivos which is 
given with reference to some service 
done.—Fisk v. Flores, 43 Tex. 340, 
343 

Donatio remuneratoria 

A donatio inter vivos given by 
way of reward for service done — 
Fisk V Flores, 43 Tex 340, 343. 
Donation nnder civil law 

The law does not require that In 
a donation, whether gratuitous, re¬ 
munerative, or onerous, the value 
of the thing given, or the services 
to be compensated, or the charges 
imposed, should be fixed —Hearsey 
v Craig, 53 So 17, 126 La 824 

80. Ohio —Green v. Thomas, 175 
NE 226, 228, 37 Ohio App 489. 

S C —State V Broad River Power 
Co, 181 SE 41, 52, 177 SC 240 

81. U S —Walker v. Commissioner 
of Internal Revenue, CCA Tex, 
91 F2d 297, 298 

82. Ill —Sundstrom v Village of 
Oak Park, 30 N E 2d 58, 62, 374 
Ill 632. 

Ind—State v Clinton County, 76 N 
E 986, 994, 166 Ind 162 
Mo—Chouteau v City of St Louis. 

56 SW2d 1050, 1051. 331 Mo. 1206 
28 C J p 621 note 20 

83. U S —Forsyth v Reynolds, Ill., 
15 How 358. 365, 14 L Ed 729. 

19 C J. p 444 notes 55, 56. 

Biuilarly oxproBsed 

"A voluntary contribution or gift.” 
—Darnell v. Equity Life Ins Co’s. 
Receiver. 200 S W. 967, 972, 179 Ky. 
466. 



DONATION—DONATIO PERFICITUB POSSESSIONS ACCIPIENTIS 28 C< J-S- 


alienation of property.®^ Also that which is given 
or bestowed;®® and in a particular connection, a 
gratuitous present of the public funds, authorized 
by an act passed solely in the exercise of gratitude 
and charity, as distinguished from a payment au¬ 
thorized in recognition of a moral obligation and 
founded upon equity and justice.®® In the sub¬ 
joined notes, examples are given of what may be 
considered to bo,®^ and not to be,®® donations. 

The term has been held synonymous with ‘^gift" 
see the C.J.S. title Gifts § 1, also 28 C.J. p 621 
notes 18-20; and has been compared with, or dis¬ 
tinguished from, “appropriation” see 6 C.J.S. p 123 
note 60, “dation en paiement” see 25 C.J.S. p 1005 
note 30, “endowment,”®® “gift” see the C.J.S. title 
Gifts § 1, also 28 C.J. p 621 notes 21-24, “pres¬ 
ent,”®® and “sale.”®l 

Phrases' “Donation by widow of all her prop¬ 
erty,”® ^ “donation of public funds,”®® “donation of 
public property,”®^ “donation or grant of taxes,”®5 


and “donation or gratuity;”®® also “donations . . 
made for charitable or benevolent objects,”®*^ "do¬ 
nations made to the wife,”®® “donations of any 
kind,”®® “donations of state lands to private par¬ 
ties,“donations to individuals,”® “ ‘donations’ to 
or in aid of any individual,”® and “remunerative do¬ 
nations” see the C.J.S. title Wills § 98, also 68 C.J. 
p 515 note 30-p 516 note 36; and also, adjectively, 
“donation deed” see the C.J.S. title Taxation § 1052, 
also 61 C.J. p 1514 note 73, and “donation lands” 
sec the C.J.S. title Taxation § 236, also 61 C.J. p 
404 note 36 [b], 

DONATIO NON PBAISUMITUB « 

DONATIONUM ALIA PERFECTA, ALIA INCEP- 
TA ET NON PEEFECTA, UT SI DONATIO 
LECTA FUIT ET GONCESSA, AO TEADITIO 
NONDUM FUEEIT SUBSEGUTA.® 

DONATIO PEEFIOITUE POSSESSIONE AG- 
GIPIENTIS.® 


84. Mo —State ex rel Rothrum v 
Darby. 137 S W.2d 632, 539 

Okl —United Brotherhood of Car¬ 
penters & Joiners of America, v. 
Rogers, 25 P 2d 57, 68. 165 Okl 
131. 

85. Ind —State v. Clinton County, 
76 NE 986. 994. 166 Ind 162—In¬ 
diana. North & South R W Co v 
City of Attica, 66 Ind. 476, 487. 

Blmllarly expressed 

(1) "That which is given as a 
present or gratuitously."—Fairfleld 
V Huntington. 205 P 814, 816, 23 
Ariz 628. 22 A L. R. 1438. 

(2) "That which Is transferred to 
another gratuitously, or without a 
valuable consideration "—State v 
Clinton County, 76 N E. 986, 994, 166 
Ind 162—Indiana North & South R 
W Co V City of Attica, 66 Ind 476, 
487 

86. Arlz—Fairfleld v. Huntington. 
205 P 814, 816, 23 Ariz 628, 22 A 
LR 1438. 

87. May be “donation” 

An act in the form of a sale but 
invalid as such for want of consid¬ 
eration may be valid as a gratuitous 
"donation” if the act Is authentic, 
that is, notarial, in form, and there 
is no obstacle between the parties 
to prevent the making of a dona¬ 
tion.—Nofsinger v HInchee, La 
App., 199 So 597. 699. 

88. Held not “donations” 

(1) An agreement by a county to 
lease a building from an American 
Legion Post—Heberer v Board of 
Com'rs of Chaffee County. 293 P. 
349, 353, 88 Colo 159 

(2) Appropriations as compensa¬ 
tion for Injuries which the state was 


under no legal obligation to pay. 
Ariz—Fairfleld v. Huntington, 205 
P 814, 816, 23 Ariz. 628, 22 ALR 
1438. 

Mont—Mills V. Stewart, 247 P. 332, 
334, 76 Mont. 429, 47 ALR. 424. 

(3) An assessment.—^Darnell v 
Equity Life Ins. Co *s Receiver, 200 
SW. 967, 972. 179 Ky. 466. 

(4) City's canceling a present debt 
in exchange for firture benefit held 
not "donation."—^People v. City of 
Chicago. 182 N.E 419. 438, 349 Ill. 
304. 

(5) Life Insurance policies are nei¬ 
ther "donations" inter vivos nor 
mortis causa —Sherwood v New 
York Life Ins. Co., 118 So. SB, 37, 
166 La 829. 

(6) Pension paid to retired officer 
out of fund to which he had con¬ 
tributed part of his salary was not 
"donation.”—City of Dallas v. Tram¬ 
mell, Tex.Clv.App.. 96 S.W.2d 110, 
112 . 

(7) Transfer of a site for an of¬ 
fice building by a city to the state 
in consideration of benefits to be re¬ 
ceived therefrom by the city.—Green 
V. Thomas, 175 N E. 226, 228, 37 Ohio 
App 489. 

89. Eng —Governors for Relief of 
Poor Widows, etc. v. Sutton, 27 
Beav 651. 658, 661, 64 Reprint 258. 

90. Ind.—State v Clinton County, 
76 NE 986, 994, 166 Ind. 162. 

91. La—Nofsinger v. Hinchee, 
App, 199 So. 697, 699 

92. La—Carter v Bolden, 127 So. 
Ill, 112, 13 La App. 48. 

93. Ky—Board of Councilmen, City 
of Frankfort, v Morris, 252 SW. 

I 142, 144, 200 Ky. 59. 


94. S C.—-Chapman v. Greenville 

Chamber of Commerce, 120 S E 
684, 587. 127 S.C. 173. 

95^ Mont —Blackford v. Judith Ba¬ 
sin County, 98 F.2d 872, 879, 126 
ALR. 639. 

98. Ga—Stewart v. Davis, 166 S. 
E 698. 600. 175 Ga 545. 

97. Va—PIrkey v. Grubb's Ex'r, 94 
S E 344, 346, 122 Va. 91. 

98. La—Houghton v. Hall, 148 So 
37, 39, 177 La 237. 

99. Tenn —Henderson v. Town of 
Franklin, 130 S W 2d 108, 109. 

1- SC —Haesloop v. City Council 
of Charleston, 115 S E. 696. 601, 
123 S C. 272. 

8. Ariz.—Rowlands v. State Loan 
Board of Arizona, 207 P. 369, 861, 
24 Ariz. 111. 

3i N.D.—^Peters & Co. v. Nelson 
County. 281 N.W. 61, 64. 68 N.D. 
471. 

4. A maxim meaning **A gift Is not 
presumed."—Black LD. 

5. A maxim meaning "Some gifts 
are perfect, others incipient and not 
perfect; as if a gift were read and 
agreed to, but delivery had not then 
followed "—^Black L D. 

6L A maxim meaning **A gift is 
perfected [made complete] by the 
possession of the receiver."—Black 
LD 

"One of the ancient maxims of 
the English law.”—Hatch v. Atkin¬ 
son, 66 Me. 324, 329, 96 Am.D. 464. 

Applied In Bishop's Fund v. Rider. 
13 Conn. 87, 96—19 C.J. p 444 note 
61 [a]. 
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DONATIO PBINOIPIS INTELUaiTXJB SINE 
PBJSJimiCIO TEBTn.7 

DONATIO QU^UBET EX VI LEOIS 80BTITXJB 
EPFECTUM-S 

DONATIVE ADVOWSON. In ecclesiastical law, 
a species of advowson, where the benefice is con 
ferred on the clerk by the patron’s deed of dona 
tion, without presentation, institution, or indue 
tion.® 

DONATIVO. In Spanish law, a g^ift to the govern¬ 
ment by the whole nation or by certain provinces or 
bodies in an emergency, either upon request or at 
the donor’s initiative. Also a voluntary gift by one 
or many.i® 

DONATOR. A donor, one who makes a gift.^l 

DONATORIUS. A donee, a person to whom a gift 
is made; also a purchaser.^^ 

DONATOR NUNQUAM DESINIT POSSIDEBE 
ANTEQUAM DONATARIUS INGIPIAT P08- 

SIDERE.13 

DONATORY. The person on whom the king be¬ 
stows his r ght to any forfeiture that has fallen 
to the crown.l^ 

DONE. See Bo 27 C,J.S. p 1307 notes 25-34. 

DONEC PROBETUR IN CONTRARnJM.i5 

DONEE. In old English law, he to whom lands 
were given, the party to whom a donation was 
made; and later, he to whom lands or tenements 
were given in tail.^^ As used in modem law gen¬ 
erally see the C.J.S. title Gifts § 1, also 28 C.J. 
p 621 note 26, and specifically as to who are donees 
within the purview of gift tax statutes see the C. 
J.S. title Internal Revenue § 80. 

Phrases: ‘‘Donee of a power” see the C.J.S. title 
Powers § 5, also 49 C.J. p 1250 notes 27-39, and 


"donee of a spe<^ial trust and also, adjectively, 
"donee beneficiary” see Contracts § 519 c (2) notes 
18-28. 

DONIS, 8TATnTE DE, See Be 25 C.J.S. p 1011 
note 39. 

DONNEUR D’AVAL. In French law, guarantor of 

negotiable paper other than by indorsement.^ 8 

DONOR. In old English law, he by whom lands 
were given to another, the party making a donatio; 
and later, he who gave lands or tenements to anoth¬ 
er in tail.^® As used in modem law, generally see 
the C.J.S. title Gifts § 1, also 28 C.J. p 621 note 25, 
and specifically as to the donor of a power see the 
C.J.S. title Powers § 4, also 49 C.J. p 1250 note 26, 
and donor of a trust see the C.J.S. title Tmsts § 4, 
also 65 C.J. p 217 note 72. 

DONUM. Latin, in the civil law, a gift, a free gift; 
distinguished from "munus.”20 

DOOM. Applied to taxation as synonymous with 
"assessment,” see the C.J.S. title Taxation § 391, 
also 19 C.J. p 445 text and note 72. In Scotch law, 
judicial sentence, or judgment, the decision or sen¬ 
tence of a court orally pronounced by an officer 
called a "dempster” or "decmster.”2l 

DOOMSDAY BOOK. See Domesday, Domesday 
Book, or Doomsday Book, 27 C.J.S. p 1318 note 38. 

DOOR. A movable barrier of wood, metal, or stone, 
or other material, consisting sometimes of one piece, 
but generally of several pieces together, and com¬ 
monly placed on hinges, for closing a passage into 
a building, room, or other inclosurc;22 also the 
place of usual entrance into a house or into a room 
in the house.23 

Phrases’ "Permanent door” sec the C.J.S. title 
Mines and Minerals § 3, also 48 C.J. p 921 note 66, 
and "sale . . • before the courthouse door;”24 


7. A maxim meaning: “A grift of 
the prince is understood without 
prejudice to a third party.”—Black 
L.D. 

8. A maxim meaning: “A donation 
obtains its effect by force of the 
law.”—Morgan Leg Max. 

9. Black LD. 

IOl Escriche Dicclonario. 

11. Black LD. • 

12. Black LD. 

13. A maxim meaning: “The donor 
never ceases to possess until the 


donee begins to possess.”—Black L 
D 

14b Black L.D. 

15. A maxim meaning "[Given] un¬ 
til proof to the contrary.”—Lnglish 
LD 

19 C.J. p 445 note 69 [a]. 
lOi Black LD. 

17. *‘Bzeontor with power to sell 
real estate” iu>t Included 

NC—^Wachovia Bank & Trust Co v. 
W. H King Drug Co., 8 S.E 2d 
693, 596, 217 N C. 502. 

18. Black L.D. 
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19. Black LD. 

20. Black LD. 

21. Black L.D. 

”Zn modem nsage, criminal sen¬ 
tences still end with the words 
‘which 18 pronounced for doom.' ”— 
Black L.D. 

22. Kan.—State v. McBeth, 31 P. 
145. 49 Kan 584, 588. 

23. Black L D. 

24. Sale near site of conrthonse 

destroyed by fire included —Long¬ 
worthy v. Featherston, 65 Ga. 166. 
166. 
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DOOB—DOS, DOT, DOTE, OB DOWBT 


also, adjectively, ^‘door bucks,”26 and "door step.”26 

DOOBKBEPEB or DOORMAN. As member of the 
police force see the C.J.S. title Municipal Corpora¬ 
tions § 590, also 43 C.J. p 821 notes 20-23. 

DOP. An implement to hold a diamond in position 
for polishing* the facets, the table, and the culet, in 
distinction from the harder or more violent process¬ 
es of cutting the diamond.27 

DOPE. Any thick liquid or pasty preparation, as 
of opium for medicinal purposes, or of grease for a 
lubricant, etc. As popularly used, it ordinarily sig¬ 
nifies an opium derivative, ranging from a harm¬ 
less concoction, such as coca-cola, to the most pow¬ 
erful narcotics containing opium as an ingredient; 
its scope being so wide as to render its meaning 
colorless when used without qualifying words.28 
The term has been used as applying to morphine or 
cocaine.2® 

Phrases: "An eight-ounce bottle of dopc,”30 and 
“with a ‘load of dope.* *’2l 

DORMANCY. A term applied specifically to a con¬ 
dition arising on the death of a party to a , 7 udgment 
which is then dormant for want of the timely issu¬ 
ance of execution.3 2 


DORMANT. Primarily, asleep, or sleeping be¬ 
ing in a state of or resembling sleep, torpid, espe¬ 
cially hibernating in a state of lethargy, not 
aroused to action, although capable of it.*^ Deriv¬ 
atively, not acting, not known, or silent;26 also not 
used, asserted, or enforced.^® 

Phrases: "Dormant execution,”27 “dormant judg¬ 
ment” see the C.J.S. title Judgments § 532, also 34 
C.J. p 655 notes 57-61, and "dormant partner*^ see 
the C.J.S. title Partnership §§ 36, 177, 178, also 47 
C.J. p 713 note 27-p 715 note 52, and p 899 note 
45-p 902 note 3. 

DORMITORY. A room, suite of rooms, or building 
used to sleep in, a bedroom, a lodging house, sleep¬ 
ing quarters or sleeping house.28 

DORMIUNT AMQUANDO LEGES, NUNQUAM 
MORIUNTUR.3® 

DORSUM. Latin, the back.-*® 

DORTURE. Contracted from "dormiture,” a place 
to sleep in, specifically the dormitory of a con¬ 
vent.^ ^ 

DOS, DOT, DOTE, or DOWRY. The Latin "dos,*’ 
French "dot,** and SpJinish, "dote,** indicate in the 
civil law, the wifc*s contribution to the matrimonial 


aSw Besoribed as hollow steel 
frames, employed for door open¬ 
ings.—Buchanan v. Lademann. Oust 
& Pat.App., 64 F.2d 425, 426. 

86. Oonstraed in partionlar connec¬ 
tion 

A door-step within the actual lim¬ 
its of a highway, although connect¬ 
ed with and part of a building but 
not necessarily supported by it, held 
not a projection on the side of a 
building, but rather a structure 
erected In and occupying a part of 
the highway Itself—Cushing v. Bos¬ 
ton. 128 Mass 330, 332. 

Distinguished from "balustrade” see 
8 C.J.S. p 383 note 78. 

87. U.S —^American Patent Diamond 
Dop Co. V. Wood, C C N Y., 189 F 
391, 392. 

88 . Ky.—^Abbott v. Vinson, 20 S.W. 
2d 995. 996. 230 Ky. 786. 

ITo distinctive meaning 

“The word is one of the most fea¬ 
tureless known even to the language 
of those who are incapable of dis¬ 
criminating speech. In some places 
It would be used to call for Coca- 
Cola. It equally would have been 
used to call for anything else hav¬ 
ing about it a faint aureole of poi¬ 
son.*'—Coca-Cola Co. v. Koke Co. of 
America, Ariz. 41 S.Ct. 113, 114, 254 
U.S. 143. 66 L.£d. 189. 


29. Mont—State v. Hum Quock. 
300 P. 220. 223. 89 Mont. 503. 

30. Ky—^Abbott v. Vin'^on, 20 S.W 
2d 0‘)5, 996, 230 Ky. 786. 

31. Mont.—State v. Hum Quock, 
300 P. 220, 223, 89 Mont. 503. 

38. Kan —Manley v. Mayer, 75 P 
650, 556, 68 Kan. 377, 1 Ann Cas. 
825. 

33. KY—Elmira Iron & Steel Roll¬ 

ing-Mill Co. V. Harris, 26 N E 541, 
543, 124 KY. 280, 287, quoting 

Bouvier D D. 

34. Kan —Smalley v. Bowling, 68 
P. 630. 632, 64 Kan. 818. 

35. N Y —Elmira Iron & Steel Roll¬ 
ing-Mill Co. V Harrife, 26 N.E 541, 
543, 121 NY. 280. 

36. Kan—Smalley v. Bowling, 68 
P 630, 632. 64 Kan. 818. 

37. Defined 

"One which a creditor delivers to 
the sheriff with directions to levy 
only, and not to sell, until further 
orders, or until a junior execution is 
received.”—Black L D., citing Storm 
v. Woods, 11 Johns, NY, 110, 113 
—^Kimball v. Munger, 2 Hill, NY., 
364, 365 

See also the C J S. title Executions 
§ 90, and 23 CJ. p 425 notes 33—36 

38. Mich —Hillsdale College v. 
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Rideout, 46 NW. 373, 375, 82 Mich. 
94 

Similarly expressed 

"A sleeping room or a building 
containing a senes of sleeping 
rooms, a sleeping apartment capa¬ 
ble of containing many beds, es¬ 
pecially one connected with a col¬ 
lege, boarding school, monaster>, 
etc.”—Russell v. Tru.stoes of Pur¬ 
due University. 168 N E 529, 534, 
201 Ind 367, 65 A L. R 1384. 

Seld to include 

A club house where members and 
their guests slept, containing also 
a kitchen, dining room, swimming 
pool, gymnasium, and many other 
forms of amusement —Magill v 
Boatmen’s Bank, 232 S.W. 448, 449, 
288 Mo. 489—Newell v. Boatmen’s 
Bank. 216 S.W. 918, 921, 279 Mo. 663 
—Ranus v. Boatmen’s Bank, 214 S. 
W 166, 168. 279 Mo. 332. 

Seld not to include 

A general dining hall —Hillsdale 
College V Rideout, 46 N W. 373. 375, 
82 Mich 94. 

39. A maxim meaning "The laws 
sometimes sleep, never die.”—^Black 
LD. 

40. Black DD. 

Xn dorse record! 

On the back of the record.—Black. 
L.D. 


41. Black Li.D, 
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DOS, DOT, DOTE, OR DOWRY—DOTS HEREBY GRANT 


property, corresponding to the English “dowry 2 
and one or another, depending on the jurisdiction, 
has been defined as meaning a bride's portion on her 
marriage endowment that which the wife 
gives the husband on account of marriage, a sort of 
donation, made with a view to his maintenance and 
to the support of the marriage.45 The words may 
be used as the counterpart of the Spanish “an'as,” 
See 6 C.J.S. p 565 notes 66-69, and “dot” and 
“dowry” have been distinguished from “dower” sec 
Dower § 1. 

Use of the Latin “dos” at common law to indi¬ 
cate dower see the C.J.S. title Dower § 1. 

DOS D£ DOTE PETI NON DEBET.46 

DOSER. As a piece of railroad equipment see the 
C.J.S. title Railroads § 1, also 19 C.J. p 445 note 96. 

DOS RATIONABIUS VEL LEGITIMA EST CU- 
JUSLIBET MULIERIS DE QUOGUNQUE 
TENEMENTO T^RTIA PARS OMNIUM 
TERRARUM ET TENEMENTORUM, QU^ 
VIR SUUS TENUIT IN DOMINIO SUO UT 
DE FE0D0.47 

DOSSIER. French, a brief, a bundle of papers.^s 

DOT. See Dos, Dot, Dote, or Dowry ante. 

DOTAOION. In Spanish law, the setting aside of 
dos (dote); also perpetual rent devoted to the suii- 
port of some foundation or establishment; and also, 
b> analogy, the equipment of a naval vessel or mil¬ 
itary post.^® 


DOTAGE. See the C.J.S. title Insane Persons § 1, 
also 32 C.J. p 610 notes 52-54. 

DOTAL. Relating to the dos or portion of a wo¬ 
man, constituting, or comprised in, her portion.^® 

Phrases: “Dotal property” and “extradotal prop¬ 
erty” see the C.J.S. title Husband and Wife § 21, al¬ 
so 19 C.J. p 446 notes 2-4. 

DOTALITIUM. In canon and feudal law, dowry; 
used as early as A. D. 841.®^ 

DOTATION. The act of giving a dowry or por¬ 
tion; also endowment in general, including the en¬ 
dowment of a hosjutal or other charitable institu¬ 
tion.^ 2 

DOTE. As a noun see Dos, Dot, Dote or Dowry 
ante. As a verb, to be delirious, silly, or insane.®^ 

DOTE ASSIGNANDA. A writ which lay for a 
widow, when it W’as judicially ascertained that a 
tenant to the king was seized of tenements in fee or 
fee-tail at the day of his death, and that he held of 
the king in chief. In such ease, the widow might 
come into chancery, make oath that she would not 
marry without the king's leave, and then she might 
have this writ. These widow’s were called the 
king's widows. 

DOTEM NON UXOR MARITO, SED UXORI 
MARITUS OFFERT.55 

DOTE UNDE NIHIL HABET. A writ which lies 
for a widow to whom no dower has been assigned.^® 

DOTH HEREBY GRANT. See Do 27 C.J.S. p 1306 
note 18. 


42. Esciicho Diccionario. 1 

19 C .1 p 445 note 92 1 

43. Mo —Wendler v Lambeth, 63 S. 
W (i84. 686, 103 Mo 428 

Prom source other than husband 
"Whatever In the mamagre con- 
trac t IS dec lared to belong to the 
wife, or to be given to her on ac¬ 
count of the marriage by other per¬ 
sons than the husband, Is a part 
of the dowry, unless there is a 
stipulation to the contrary; but a 
donation or gift by the future hus¬ 
band to the wife forms no part of 
it "—Gates v Legendre, 10 liob, 
La, 74, 78 

44. Cal —Hart v. Burnett, 15 Cal. 
530. 566 

45. Mo —Cutter v Waddingham, 22 
Mo 206. 254. 

Similarly e:n;>resBed 

"The fortune, portion, or dowry 
which a woman brings to her hus¬ 
band by the marriage."—Black L.D, 
citing Buisson v. Thompson, 7 Mart. 
N.S., La., 460, 461. 


46. A maxim meaning "Dower 
ought not to be sought from dow¬ 
er ”—Bouvier L D, citing Coke Litt. 
p 31. 

"[A maxim] which Is American 
as well as English law.”—Jourdan v. 
Haran, 3 NTS 541, 644, 56 NY. 
Super 185 

Applied or quoted in 

Mass.—Brooks v. Everett, 13 Allen 
157, 459 

NY—Safford v. Safford, 7 Paige 259, 
260, 32 Am D 633. 

19 C.J. p 445 note 95 [a] 

47. A maxim meaning "Reasonable 

or legitimate dower belongs to ev¬ 
ery woman of a third part of all 

the lands and tenements of which 

her husband was seised in his de¬ 
mesne, as of fee ”—Black L D , cit¬ 
ing Coke Litt p 336. 

48. Black L.D. 

49w Escriche Diccionario. 

SO. Black LD. 

61. Black L.D. 


52. Black L.D. 

53 Ind—Gates V. Meredith, 7 Ind 
440, 441. 

54. Black L D. 

55. A maxifm meaning "The wife 
does not bring a dowry to her hus¬ 
band but the husband to the wife." 
—Kirk V. Dean, 2 Binn, Pa., 341, 
351. 

56. Black L.D. 

Similarly expressed 

"A writ of dower that lies for the 
widow, against the tenant of lands 
whereof he was solely seized in fee 
simple, or fee tail, and of which sbe 
IS dowable.”—Wharton L Lex. 
Amerioau and Baglish uee 

“By 23 and 24 Vict c 126, an or¬ 
dinary action commenced by writ of 
summons has taken its place, but 
it remains in force In the United 
States, and under the designation 
of ‘dower unde nihil habet,’ is the 
form in common use for the recov¬ 
ery of dower at law.” —Black L D. 
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DOTI LEX FAVET^DOUBLE 
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DOTI LEX FA VET; PB-flSMIUM PTOORIS EST. 

IDEO PA&CATU&.57 

BOTIS AJDMINISTBATIO. Admeasurement of 
dower, where the widow holds more than her share, 
etc.5* 

DOTISSA. A dowager.®^ 

DOTTED SWISSES. A trade-name applied to 
Swiss muslins.®® 

DOTY. A term used in the lumber trade to signify 
the first evidence of decay or rot.®i 

DOUBLE. Twofold, acting in two capacities or hav¬ 
ing two aspects, multiplied by two.® 2 

Double audit. As applied to public claims, an 
examination and adjustment by a comptroller and 
an auditor before payment.®^ 

Double glaring. Two panes of glass set in each 
section of the window sash instead of one.®^ 

Double harness. One designed for a team of two 
animals.®® 

Double house. A dwelling built singly and apart 
from any other building and designed and used ex¬ 
clusively for residential purposes by two families or 


individuals;®® two houses under one roof, each com¬ 
plete in itself, with closed partition between, and 
with independent means of ingress in front and 
rear;®^ a building having accommodations for two 
families divided vertically instead of horizontally, 
and in this connection’ compared with ^‘duplex 
house.”®® 

Double recovery. Recovery which represents 
more than the total maximum loss which all parties 
have sustained.®® 

Double strapped. In the egg trade, as applied to 
cases of eggs, the term means that the cases were 
bound with wire.*^® 

Double-tape fuse. Used in blasting operations 
and distinguished from “triple-tape fuse.”'^^ 

Double tripping. A term used in the towing trade 
on the Ohio and Mississippi rivers to designate the 
practice of two boats in splitting up their tow and 
taking a portion up the river for a distance and 
then returning for the remainder. *^2 

Other phrases: “Double assessment,”^® “double 
avail of marriage,”^^ ^‘double bond,”*^® “double-case 
silver watch,”*^® “double compensation,”'^'^ “double 
complaint,” “double quarrel,” or “double querela,”'^® 
“double contingency,”7® “double counts,”®® “double 
eagle,”®^ “double fine,”®® “double Flemish bond,”®® 


57. A maxim meaning “The law fa¬ 
vors dower; it is the reward of 
chastity, therefore let It be pre¬ 
served.”—Black LD. 

Applied in McCartee v. Teller, 2 
Paige. N.Y., 611, 662. 

68l Black L.D. 

59i Black L.D. 

00. U.S —U. S. V. Albert, N.T., 60 F. 

1012, 1013, 9 C.CA 332. 

19 C.J. p 446 note 13 [a]. 

61. Mo.—Forbes v. Dunnavant, 95 
S.W. 934, 937. 198 Mo 193. 

62. Black L D. 

63. N Y —Cavan V. Brooklyn, 5 N 
Y.S. 768, 769. 

64. Minn —Johnson v Olsen, 158 
N.W. 805, 806, 134 Minn 63 

66. Neb—Hawlins v. Kennard, 41 
N.W. 1004, 1005, 26 Neb. 181— 

Jordan v. Hamilton County Bank. 
9 N.W. 664, 665, 11 Neb 449 
66. N Y.—Buckley v. Baldwin, 244 
N.YS. 295, 298, 230 App DIv 245 
§7. N.J.—^Webb v. Carney, Ch , 32 A. 
706. 

6BL Mich—Donnelly v Spitza, 224 
N.W. 396, 397, 246 Mich 284. 

66. Neb—Hindmarsh v. Sulpho Sa¬ 
line Bath Co, 187 N W. 806, 808, 
108 Neb. 168 

TOl La.—Cuban American Trading 
Co. V. S. Pfeifer & Co. 136 So. 675, 
676, 173 La. 233. 

71- Wash. — Currans v. Seattle & S. 


F. R. & Nav. Co., 76 P. 87, 88, 34 
Wash. 512. 

19 C J p 447 note 31 [a]. 

72. Pa.—^Pittsburgh Ins Co. v. Dra- 
vo, 2 Wkly.NC. 194, 195 

73. N.Y—Rose v. Elliott, ^18 NY. 
S. 185, 187, 218 AppDiv. 287 

Pa—Nypen Corporation v. Sechrist, 
10 A 2d 822, 824. 138 Pa Super. 361. 
See the C.J.S. titles Insurance § 
14,79, also 45 C.J. p 61 note 88, 
and Taxation § 42, also 61 C J. p 
140 note 47-p 141 note 54. 

74. Xbl Scotch law, double the ordi¬ 
nary or single value of a marriage. 
—Black L D. 

75. In Scotch law, a bond with a 
penalty, as distinguished from a 
single bond—Black L.D. 

76. Qa.—Patterson v. State, 60 S.E 
489. 491, 122 Ga. 687. 

77. Okl —Comar Oil Co. v. Sibley, 
261 P. 926, 128 Okl 156. 

See the C J S title Workmen’s Com¬ 
pensation Acts § 305, also 71 C.J. 
p 830 note 22—p 833 note 44, and 
other titles as Indicated in De¬ 
scriptive-Word Index. 

78. A grievance made known by a 
clerk or other person, to the arch¬ 
bishop of the province, against the 
ordinary, for delaying or refusing to 
do Justice in some cause ecclesiaai 
tical, as to give sentence, institute a 
clerk, etc —Black L D 

"Xt ie termed a 'doable com plain t* 
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because it is most commonly made 
against both the Judge and him at 
who.se suit Justice is denied or de¬ 
layed; the effect whereof is that the 
archbishop, taking notice of the de¬ 
lay, directs his letters, under his 
authentical seal, to all clerks of his 
province, commanding them to ad¬ 
monish the ordinary, within a cer¬ 
tain number of days, to do the jus¬ 
tice required, or otherwise to appear 
before him or his official, and there 
allege the cause of his delay; and to 
signify to the ordinary that if he 
neither perform the thing enjoined, 
nor appear nor show cause against 
it, he himself, in his court of au¬ 
dience, will forthwith proceed to do 
the justice that is due.”—Black L.D 
79. Ill —Thorne v. Continental 

Nat Bank & Trust Co. of Chica¬ 
go, 27 N.E.2d 302, 304, 306 Ill. 

App 222. 

86. Ga.—Smith v. State, 8 S E 2d 

94. 95, 62 GaApp. 484. 

81. A gold coin of the Whited 
States of the value of twenty dol¬ 
lars —Black L D. 

82. Xa old Xngllsh law, a fine sur 
done grant et render was called a 
“double fine,” because it compre¬ 
hended the fine sur cognizance de 
droit come ceo, etc , and the fine sur 
concessit.—Black L D. 

83. Xa eoastraettoa parlaaoe 

By “double Flemish bond” is 
meant an arrangement of bricks 



28 C.J.S. 


DOUBLE 


"double hitch deposit,"*^ "double improvement,”*® 
"double possibility,”*® "double punishment,”*7 "dou¬ 
ble-tax rule,”** "double the amount due,”** "double 
the damages sustained by him,”*® "double value,”*l 
"double voucher,”*2 "double waste,”** "duplex or 


double houses,”*4 "French double spring,”*® and 
"one acre double.”*® 

Additional phrases employing the word and dis¬ 
cussed elsewhere are listed in the subjoined note.**^ 


alone: a course whereby two stretch¬ 
ers or the lenerths of brick exposed 
are followed by a header, or the 
width of brick exposed, throughout 
the entire course, while on the suc¬ 
ceeding course the header is cen¬ 
tered over the vertical Joint between 
the two stretchers of the course be¬ 
low—Seglin Const. Co. v. State. Ct. 
Cl, 22 N y S 2d 94, 96. 

84. Mo —Hershey v. Northern Trust 
Co, 112 SW.2d B45, 548, 342 Mo. i 
90. 

See also Banks and Banking § 281 a. 

86. Ill —City of Chicago v. Lord, 
115 NE 543, 545, 277 Ill. 397. 

86. Defined 

A possibility upon a possibility.— 
lUack L.D. 

87. US—United Cigar Whelan 
Stores Corporation v. U. S., CCA 
Mont, 113 P2d 340, 345. 

88. U S —Hoover-Bond Co v. Den¬ 
man, CCA Ohio, 59 P.2d 909, 910 

89. La—Traylor v. Liberty Indus¬ 
trial Life Ins Co, App, 185 So 
649, 651—^Wilkins V, Universal 
X-iife Ins. Co., App, 159 So. 185, 
186. 

90. Ark—^Daniel v. Vaccaro, 41 Ark. 
316, 329. 

91. Zn English law, a penalty on a 
tenant holding over after his land¬ 
lord's notice to quit—Black L.D 
901. This occurred when a common 
recovery was had, and an estate of 
freehold was first conveyed to any 
indifferent person against whom the 
prcecipe wa.s brought, and then he 
vouched the tenant in tail, who 
vouched over the common vouchee. 
—Black L D. 

“Por, if a recovery were had im. 
mediately against a tenant in tail. 
It barred only the estate in the 
premises of which he was then ac¬ 
tually seised, whereas, if the re¬ 
covery were had against aqother 
person, and the tenant in tail were 
vouchee, it barred every latent right 
and interest which he might have 
in the lands recovered ”—Black L. 
D. 

93. Defined 

When a tenant bound to repe^ir 
suffers a house to be wasted, and 
then unlawfully fells timber to re¬ 
pair it, he is said to commit double 
waste.—Black L D 

See also the C.J S title Waste 9 9, 
and 67 C J. p 621 notes 65-77. 

94. Divided vertically or horlson- 
tally 

"It seems to me that the phrase 


duplex house and double house were | 
adopted as a flexible way of saying 
that those two families might live 
under one roof either on separate 
floors or on separate sides of the 
same building."—^Donnelly v. Splt- 
za. 224 N.W. 396, 397, 246 Mich. 284. 

96. U S.—Hutlen v. Prank Krem- 
entz Co., N.J., 231 P. 973, 978. 146 
CCA 169. 

As another name for a "pivotal 
bridge spring" see Bridge 11 C.J. 
S. p 879 note 47. 

96. XeaalBg 

In cultivating strawberries, the 
term means that there are two rows 
of berries on one row of ground. 
D1 Marco v. Priola, La.App., 141 So. 
469, 470. 

97. Counting of double ballots see 
the C J S. title Elections 9 227, 
also 6 CJ. p 1173 note 45 [a], and 
19 C J p 446 note 21. 

Disposition of case on double appeal 
see Appeal and Error § 1839 
"Double adultery" see Adultery 9 3. 
"Double agency" see Agency 9 141. 
"Double aspect" see the C J S. title 
Equity 9 205, also 21 C J p 406 
note 94-p 408 note 17, and consult 
the Descriptive-Word Index 
"Double benefit" see the C J S title 
Master and Servant 9 169, also 19 
C J. p 446 note 22 

"Double capacity" see Appeal and 
Error 9 262 g 

"Double comma” see 15 C J S p 246 
notes 73, 74 

"Double copyrighting" see Copyright 
and Literary Property § 25 a notes 
12-16. 

"Double costs" see Costs 9 198 notes 
1-7. 

"Double creditor" see 21 C J S. p 
1053 note 60 

"Double cut” see the C.J S title 
Railroads 9 1, also 19 C J p 446 
note 24 

"Double damages” see Damages 9 2, 
128, 195. 

"Double earnest” see the C J S. title 
Vendor and Purchaser § 126. also 
66 C.J. p 744 note 14-p 745 note 21 
I "Double entry" see Bookkeeping 11 
C J S. p 522 note 34 
i "Double exemption” see the C J S 
title Exemptions 9 68, also 25 C 
J. p 92 notes 47-54 

"Double header” see the C J S. title 
Railroads 9 1, also 19 C.J p 446 
note 27 

"Double indemnity” see the C J S 
^ title Insurance 9 902, also 1 'C J 
p 617 notes 6, 6 

1 "Double insurance" see the C.J S. ti¬ 


tle Insurance 99 922, 951, also 38 
C J. p 1159 notes 47, 48. 

"Double Jeopardy” see Constitutional 
Law 99 205, 582, and Criminal 

Law 9 238 et seq. 

“Double liability” see Banks and 
Banking 9 74 a, and Corporations 
9 606. 

"Double-line rates" see Carriers 9 
276, p 627 note 88 in Pocket Parts. 

"Double novation” see the C J S. ti¬ 
tle Novation 9 15, also 46 C J. p 
598 note 58—p 599 note 62. 

"Double patenting" see the C J S 
title Patents 9 38, also 48 C.J. p 
48 notes 63—84. 

“Double pay" see Army and Navy 9 
20 d. 

“Double payment” see the C J S. ti¬ 
tle Money Received 9 Ht also 41 
C.J. p 45 note 86 

"Double pension” see the C J S ti¬ 
tle Pensions 9 5, also 48 C J. p 
789 note 84-p 790 note 86 

"Double pleading” see the C J S. ti¬ 
tle Pleading 9 201, also 49 CJ. p 
352 notes 34—42. 

"Double probate” see the C J S ti¬ 
tle Executors and Administrators 
9 418, also 24 CJ. p 357 note 67-p 
358 note 85 

"Double punishment" see Criminal 
Law 9 1990. 

"Double rates” see the C J S. title 
Wharves 9 13, also 68 C J. p 219 
note 50—p 220 note 58 

"Double rent" see the C J S title 
Landlord and Tenant 9§ 547-551, 
also 36 C.J. p 394 note 35-p 398 
note 78. 

"Double roadway” see the C J S. ti¬ 
tle Motor Vehicles 9 278. also 42 
C J. p 905 note 77-p 906 note 79 

"Double service" see the C J S. title 
Process 9 41, also 50 C J. p 488 
notes 16-21. 

"Double suretyship" see the C.J S 
title Principal and Surety ^9 306, 
307, also 50 C J p 218 note 89 

"Double taxation” see the C J S. ti¬ 
tle Taxation 99 39—51, also 61 C. 
J. p 137 note lO—p 147 note 24. 

“Double towage" see the C J S. ti¬ 
tle Salvage § 121, also 56 C J. p 
88 notes 51. 52. and § 123, also 
66 CJ. p 90 note 86-p 91 note 93 

"Double tracks" see the C J S. title 
Street Railroads 9 1, also 19 C J. 
p 447 note 32 

"Double use" see the C J S. title 
Patents 9 66, also 48 C J. p 77 
note 39—p 79 note 47 and 19 C J 
p 447 note 34. 

"Double voting" see the C J S. title 
Elections 9 323. also 20 C J p 274 
note 93. 



DOUBLES-’DOWABLE 
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DOUBLES. Letters-patent^S 

DOUBT. 

As a Noun 

A condition or state of the mind where the judg¬ 
ment IS not at rest, and is not decidedly on one side 
or the other of a qu(‘stiona fluctuation or uncer¬ 
tainty of mind arising from defect of knowledge;^ 
a state of mind in which a conclusion cannot be 
reached upon the question before it;2 that state of 
mind in which we hesitate as to two contradictory 
conclusions uncertainty, or uncertainty of mind;^ 
want of settled conviction or opinion upon a prop¬ 
osition considered.® In a particular connection, it 
has been said that a doubt arises only upon unliqui¬ 
dated demands or upon doubtful facts, not on what, 
for the want of a better term, may be denominated 
doubtful law.® The term has been distinguished 
from ‘^chance” see 14 C.J.S. p 393 note 12, and 

“timidity.”^ 

Doubt as to defendant's sanity at time of trial 
see Criminal Law § 940; and as to rights of elaim- 
ints as ground for interpleader see the C.J.S. title 
Interpleader § 14, also 33 C.J. p 430 note 57-p 433 
note 77. 

Phrases: “ T)oubt' as to sufficiency of affidavit,"® 
'‘doubt . . . as to who is liable,”® “plaintiff 

... in doubt as to the defendant from whom he 
is entitled to redress,“reasonable doubt,and 


“well-founded doubt 2 and also “doubts and dif- 
Acuities.”^® 

As a Verb 

To question or hold questionable.^* 

DOUBTFUL. Of questionable character.^® The 
term has been compared with, and distinguished 
from, “contested” see 17 C.J.S. p 177 note 63. 

Phrases: “Doubtful . . . debts or claims,”^® 

“doubtful language,”!'^ “doubtful paper,and 
“right ... is found to be doubtful.”^® Other 
phrases, elsewhere discussed, are listed in the sub¬ 
joined notc.2® 

DOUN. Law French, a gift; otherwise written 
“don” and “donc.”^i 

DOVE. An animal ferro naturae, except when in 
the care and custody of the owner, or when confined 
in the dovecot or ingeon house, and when in the 
nest not able to fly .22 Classification as “wild ani¬ 
mal” see Animals § 2 note 21; and as subject of 
larceny sec the C.J.S. title Larceny § 3, also 36 C.J. 
p 738 note 90. 

DOVER'S POWDERS. A well-known medicinal 
preparation containing opium as one of its ingredi¬ 
ents.®® 

DOW ABLE. Subject to be charged with dower, as 
dowable lands; also entitled or entitling to dower.® * 


•Double will" see the C.J.S. title 
Wills 8 1364. also 69 C.J. p 1297 
notes 97-3. 

98. Black L D. 

99. N J —West Jersey Tract. Co. v. 
Camden Horse R Co, 29 A. 333, 
346. 52 N J Bq 452. 

I. Mich—^People v. Stubenvoll, 28 
NW. 883. 885. 62 Mich 329. 

8 . NY —People v. Bonifacio. 82 N. 
E 1098, 1099. 190 N.Y. 150. 

3. Mo —Smith v. Missouri Pac. R 
Co., 44 SW. 718, 719, 143 Mo 33 

4. Ala — Rowe v. Baber, 8 So. 865, 
866, 93 Ala 422. 

5. Mo—Smith V. Missouri Pac. R 
Co, 44 SW. 718, 719, 143 Mo. 33. 

8. Miss.—Board of Levee Com’rs v. 
Parker, 193 So. 346, 348. 

7- Pa —M< Cabe v. Commonwealth, 
8 A 46, 47, 3 Pa Cas. 426. 

Oi Del—Holland v. Universal Life 
Co., Del, 180 A. 328, 330, 7 W.W. 
Harr. 39. 

II. N.Y —Freund Coat Corporation 
V. Lipschutz. 238 N.Y S 239, 240, 
136 Mlsc. 653—Klein v Betzold, 
197 N.Y.S. 601, 119 Mlsc 605 

10. Cal.—San Francisco Milliner Co. 


V. Mordecai, 26 P.2d 669, 671, 134 
Cal App 755. 

11. Ga—Tanner v. Hinson, 118 S. 
E 680, 682, 155 Ga 838. 

62 C J. p 1185 note 88. 

See also Criminal Law S5 1267—1284. 

12. 3>efiii«d 

"A reasonable doubt"—Willis v. 
State, 33 So. 226, 235, 134 Ala. 429 
—68 C.J p 169 note 55. 

13. US—St Louis, & S. P R Co. 
v. Delk, Tenn, 158 F. 931, 934, 86 
CCA. 95, 14 Ann Cas. 233. 

14. Wyo—Claussen v. State, 133 P. 
1055, 1056, 135 P. 802, 21 Wyo. 506. 

16. Webster New Int D. 

1& NY—In re New York Title & 
MortfT Co., Series C-2, F-1, B-K, 
11 NYS2d 882, 883, 171 Misc. 46 
See also Compromise and Settlement 

S 11. 

17. Phraso coastmed 

As applied by a court to a con¬ 
tract made with reference to a law, 
the term has been held to mean lan- 
ffuagre whose true meaningr can flijd 
no exposition by reference alone to 
the langruaKe of the law itself — 
Hale v Milliken, 90 P. 365. 371, 5 
Cal.App. 344. 


18 . **Slow paper" dlstlnffnlshed 

Va—American Nat Bank of Ports¬ 
mouth V. Ames, 194 S E 784, 794, 
169 Va. 711. 

19. Anz—Joslin v Stewart, 238 P. 
390, 391, 28 Ariz 685. 

80. ‘‘Doubtful claim" see Compro¬ 
mise and Settlement § 11 a, c. 
"Doubtful credit" see 21 C J S. p 
1044 note 10 

"Doubtful title" see the C J S title 
Vendor and Purcha.ser S 191, also 
19 C.J p 447 note 47, and 66 C.J p 
866 note 18-p 870 note 48 
"Feel doubtful" as distingrulshed 
from "deem" see Deem 26 C J S 
p 660 note 27. 

"In doubtful cases" as equivalent 
to "In disputed cases" see 27 C.J. 
S. p 352 note 34. 

21. Black LD. 

"3>e Douns'* 

"The thirty-fourth chapter of 
Britton is entitled ‘De Douns.'"— 
Black L D 

22. N J —Ruckman v. Outwater, 28 
N J Law 581, 585 

9 C J. p 447 note 49. 

23. N Y —^Higrbee v. Guardian Mut. 
L. Ins Co., 66 Barb 462, 472. 

24. Black L.D. 
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DOWABLE--DOWEL 


Phrases: “Dowable and distributable share,”25 
and “dowable interest in lands.”26 

DOWAGER. A widow who is endowed, or who has 
a jointure in lieu of dower.27 

DOWAGER-QUEEN. The widow of the king*. As 
such she enjoys most of the privileges belonging to 
her as queen consort. 2 8 


DOWEL. A pin used to connect adjacent pieces, 
penetrating a part of its length into each piece at 
right angles to the plane of junction.29 

Dowel-pin. A piece of wood or metal used for 
joining two pieces, as of wood, stones, etc., by in¬ 
serting part of its length in one piece, the rest of it 
entering a corresponding hole in the othcr.^o 


26. Ky—Ruh's Ex’rs v Ruh, 110 S 
W2(i 1097, 1101, 270 Ky. 792. 

86. Defined 

“Such Ian interest] as entitles the 
owner to have such lands charged 
with dower.”—Black I-. D. 

27. Black L.D 

“In England, this is a title or ad¬ 
dition given to the widows of princ¬ 


es, dukes, earls, and other noble¬ 
men, to distinguish them from the 
wives of the heirs, who have right 
to bear the title *’—Black L D. 

28- Black LD 

“It is not treason to conspire her 
death or violate her chastity, be¬ 
cause the succession to the crown 
is not thereby endangered. No man. 


however, can marry her without a 
special license from the sovereign, 
on pain of forfeiting his lands or 
goods”—Bl.ack L. D. 

29. IT S —Perry v Revere Rubber 
Co. Mass, 103 F. 314, 43 CCA. 
248 

30. U S —Perry v. Revere Rubber 
Co., supra. 
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This Title includes nature and incidents of the interest in the real property of a deceased husband to 
which his widow is entitled for her life or absolutely, at common law or by statute; abolition of dower and 
its effect; rights, powers, and liabilities of married women and widows in respect of their dower; re¬ 
leasing, barring, or defeating rights of dower; and remedies relating thereto. 

Matteni not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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§ 104. - Sale of land for purpose of assifjfnment—p 216 
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§ 1 


I. NATURE AND REQUISITES 


§ 1. Definition 

Dower may be defined as the provision which the 
law makes for a widow out of the iands or tenements of 
her husband for her support and nurture of her children. 

Dower has been defined as that portion of lands 


or tenements which the wife has for the term of her 
life of the lands or tenements of her husband after 
Ins decease, for the sustenance of herself and the 
nurture and education of her children ^ 

As may be seen in § 6 infra, it consists at ceim- 


1. NM— BolIs V Ares, 185 P 780, 

7S‘) J5 N M 459 
10 ('.7 fj 157 note 1 

in;. uisin d Iroiii < urtrsy &ep Cur- 

It ‘ \ 1 

Other definitions 

(1) At (orrimon law “an estate for 
life of the widow in all lands in 
which the hushrind was siMztd in 
fee duiing mairiiRe Wilson v 
HilliK^oss, 1’78 Ill Aiip 561, 572 

(2) I’rovision whnli the law' makes 
for a w'ldow^ out ol the 1 imJs or t«.nt- 
monts of her husband ftii her sup¬ 
port and nurture of her children 
Kan - Fischer v Beach, 258 P 295, 

297. 124 Kan 97 

Mont—Mathews v Marsden, 230 P 

775, 777, 71 Mont 502, i iting: Cor¬ 
pus Juris. 

(.3) l*rovision for the wmcIow hy 
virtue of statute out of the ptopeity 
left .it her husliand’s dialh—Cor¬ 
poration t\>mmission v Ilunn, ‘i4 S F 
4S1, 174 NC 679, L.RA1918F 498, 
AnnCasl‘)18D 10X0 

(4) Rif?ht in real calatc, which lie- 
cotnes vested in wife on deatii of 
husband—Slate v Jones, Tex (^iv 
App, 290 SW 244, 250, rever.sed on 
other grounds .Jones v. State, Com 
App . 5 S W 2d 973 

(5) Right winch the law gives to 
the widow in the lands of which 
her husband w.is seized during mar¬ 
riage, and is inehoate during the hus¬ 
band’s life —Knapp v. Knapp, 135 
N.E 732, 303 Ill 536. 

28 C.J.S.--6 


(6) Interest of wid<iw' in ft e of 

Ti.illv as to whith her husband di< d 
inlt St itt —Riddlt v CtJla, 15 A 2d 
59 12S N I Fq 4 

(7) Uiirclinquishi d statutory inter¬ 

est of widow' in lands v lit rt of hiis- 
biiid was stoztd of tstate of inlitn- 
II. into during maririgc —Shtphtid ^ 
I’nison Co V. Baker, 202 1’ 887, 81 

Mont IN.5 

(8) Under the fJet>rgia statiiH 
“dtiwer IS the right t»t a wife to .in 
rst.'ite ft>r life in out-third of tin 
lands actfirding tt> \.ilij.itit)n, hit lud- 
ing the dwtlling htmst whith is ntit 
t<i 1m valued unless m a lt>wri tn cit\, 
tit whith tin husband was soizi d 
and iMissessed at the time of Ins 
dtath, or to w'hith the husb.ind ob¬ 
tained title in right of his wite ”— 
H.tibtr V Haiber. 108 SE 520, 152 
Ga 98 

(9) Under the North Carolina st.it- 

ult, ‘dower’’ is the life estate to 
vehich every married woman is enti¬ 
tled eui death of husb.ind intestate, 
or, in case' she shall dissent frtim his 
will, to onc-thnd in value of all tht‘ 
lands, tenements, and In reel i lament s, 
Imth legal and equitable, of wdiith 
her husband was benefit lally seized 
in law or in fact, .at anv lime dur¬ 
ing coverture, and which her issue, 
had she had anv. might have inherit¬ 
ed as husband’s heir—McT^awhorn 
V Smith, 191 SE 35, 3X. 211 NC 
51.3, 110 ALR 980—A F Holt & 

Sons V Lynch, 160 SE 469, 470. 
201 NC. 404—Griffin v. Griffin, 131 
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, SE 58.5. 191 NC 227 -Pridgen v. 

Piulgen 129 SI'] 119, 190 N 102 
— AleGchtt V MtGthic 127 SF 6S4, 
189 NC 558 — Vii giin i-Cn rel Ilia 

Clurnual Co v Walston, 12J SF 
19b, 19«), 1N7 NC 817 

(10) Aeldition.l1 difinitions st‘o 19 
CJ p 457 note 1 |a] 

“Dower of use” const itiites a 
life t st.ile -Gi»ld>^boio l.unibir Co V 
Tlims Iiro«i Jaiinber Co, 08 SF 929, 
1.5.; N C 4 9, .51 

j 

Dos 

(1) Dos IS dower .at common l.aw 

—Sijthtrland \ Sul he rl.ind 60 Ill 
181. 4 85, quotim 1 Ci»k( Tott pp 

30b, JJa, citing 2 lil.Ltkstone tkjinm. 
p 129, and 4 K« nt C»*mni p { 5 

(2) It is thit portion of l.iiicls or 
tenements wlinh the wilt has lor the 
teim of ht r life ot thi 1 ends tir ten- 
enn nts of her husb.ind alLi i his d(‘- 
ti.ise, for the susttai.inct of htistlf 
.md llu riijitiire and edut.ilii>n ol licr 
thildrtai—SutheiLind v Sutht rlaml, 
sut>ra 

(3) Lord Ctikt savs, “Dos, the very 
n.anie doth inipoit fretdom lor the 
l.iw doth give ht r ihtrewith many 
futdtinis, secundum «tiiisnt tudinom 
regni rnuln res vidua* deheni t sse 
fliiietie dc tallcigiis Coke Litt 31.i “ 
—Deitz v Beaitl. 2 Walts (Pa) 170, 
172 

Dowry or dote distingraished 

“Dower in modt rn use is and 
should he distinguished fi oiri dowry. 
The former is a provision for a wid- 
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§ 1 

mon law and under statutes of a third part of all the 
lands and tenements of which the hushaiid was 
seized in fee simple or fee tail at any time duriiii^ 
the co\ertiire, and of which any issue which she 
mi[^^hl have had mi^ht by iiossihihty have been heir, 
to be held by the wife for the term of her natural 
life. 

While many statutes amount to a mere restate¬ 
ment of the common-law^ definition, under others 
the waird “dower” is used in a more comprehensive 
sense," and allhenij^h tenancies in dower have been 
abeilished in some states, the statutory substitute 
therefor is commonly elesignated as dow'er.^ 

Endoivmcnt In domestic relations the provision 
made by law by the way of dow'cr ^ 

Free bench. That estate in copyhold lands which 
the wife has on death of her husband for her elower, 
according’ to the custom of the manor.® 

§ 2. What Law Governs 

Law of the place where the property is located gov¬ 
erns dower m realty, while law of the husband’s domic le 
governs dower in personalty 

In accord with the general rules as to the law 
governing realty and jiersonalty, discussed in Con¬ 
flict of J^aws 17-18, the widow’s right to dowtr, 
in her husband’s lands, the time and maiiiur of as¬ 
signing the same, and the causes by which it m<i> 


be defeated are all determined by the law of the 
place where the jiroperly subject to elower is locat¬ 
ed,® wdiile elower in personal proiierty is governed 
by the law of the domicile of the husband 

Acts of conqrcss and tcrnloruil hnos. The right 
to dower in lands situated in the territories is gov¬ 
erned by the laws of tin territories except in so far 
as they have been sujierseded by act of cenigrcss.® 

§ 3. Classification and Grades 

Dower by the common law is the prevalent form of 
dower in the United States as continued, modified, or en¬ 
larged by statute, and where it exists it is of three grades, 
inchoate, consummate, and assigned. 

Dower bv the c(*mmon law is tbc only form of 
dower wdiicb has ever prevailed in tbc United 
States, being either i xjiressly continued or modified 
or enlarged by statutory enactiiunt^ 

Crudes of duieer. Dower is of three grades - (1) 
Inchoate, after si izin of ibc husband and during 
coverture. (2) Dovvir consummate, after the death 
of tilt biisbaiul, bill piior to its .issigiimcnt, wdien 
tbc wudow’s rights to demand and enter upon the en¬ 
joyment of her dower interest commences (3) 
Assigned or vesttd dower, when the widow enters 
into possession of tin estate assigiu d to her for use 
during her lift, either by iiroccss of law^ or by the 
acts of iiitiiesttd parties The term “dower” may 
be used to mean any of these grades.ll 


ow on htr luisbaneTs eliatli, tlio lat¬ 
ter IS a bruli's pDtiioii on lu i mar¬ 
riage\v ell's! ••r TrU D, qiioled in 
AVindlir v Ijiiiilulh, 611 S\V 6S4, 
lG.i Mo lUS, .1.JS 

2- Til—(leij^er v Mt rb. r>6 NE 

4'17. yiiO Jll 4'>7, <eilioiaii denied 
fiO set 164, J‘)6 US b.IO, so L. Ed 
448 

Po-nrer of lesrislaturo 

Le*Kislalu!t ina> desiiibe interests 
of suivivin*? husband or wife in es¬ 
tate e»f olbi r with le'^peet to both 
r€*al .and personal propel t>, bv use 
of lei Til ‘dower”—Ueitjei v Merle, 
supra 

3. Ind —Durbin v Redman, 40 N E 
l.i.i, 110 Ind 604 

4. Mi(h ' Stearns v Perrin, 90 N W. 
297. 1.10 Mull 4 66 4.6') 
^‘Eudowxnout according* to common 

rig*!!!,” at < oiiiiiion liw, is tin as¬ 
signment bv tlu slu I iff to the widow 
as dowtr of a oiit-lhinj pa it of eat h 
m.iiior, or a ont-third put <>( the 
aiable meadow .ind Hit pastun laiiel 
—Freneb v ]*i ill. 27 Mt .181, ,192, 
citing Coke Ditt pp 30b 32b, 39b 
^'Endowment ag’.iinst common 
xig'ht’* is the assignment of the wid¬ 
ow’s dow'er hv tlu ht ir, lu h.iving 
the right tt» assign one iiiaiuu in 
lieu of a third ed thiee manois, and 


this assignment will be good if ac¬ 
ta ptod by the widow-—Fnnth v. 
I’lalt, «?upia, citing Coke Litt pp .iOb, 
.5Jb, 39b 

5. T’a—Tames \ t^oinmonwealth, 12 
Serg &. R 220 226 

6. Ala—Mt D.iughljn v MtDiugh- 

lin, 79 So 3.64 202 Ala lb 

Iowa — Killer v Ehler, 213 Is, W 591, 
214 Jtiwa 7.S'» 

K> —Ptirv v Wilson, 208 SW 776 
181 Tvy 165 

N J —Rlock V I’ & G Rt ally Co . 

121 A .r.2, 96 N.TEq 1,69 
1 9 r* T p 462 note 71 
Right of noniisidtnt w idowr set' in- 
fia {i 7. 

Wliat law^ gf)\erns \alidit\ of niar- 
1 lagf see inlr.t § 9 

7. Miss—Gailand v. Row in. 12 
Mu^s bl7 

19 C 1 p 4b2 note 72 

8 . Cole> — lloJlad.iy v Dailey, 1 

(■'ob> 460 

19 CJ p 462 note 73. 

9. 1^ S - Randall \ Tviiegt'r, Minn, 
23 W'all 1.17, 23 K lOel 121 

Other classes of dower 

‘ rUae'k'^tone and I^itllettm speak 
of live sF>eeies of dtiwei, w iiix had 
bf't 11 gradually evolved Iroiii thi 
v'ai lant custe>ms as to de»wtr pi t- 
vailing in diftereiit parts of Eng¬ 
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land, but those fiorn tmu to time 
tiave b(‘en drtipped or abolistn.d, t \- 
( t pt wlial is known as ‘dowei bv Die 
( ornmon-law ’ ’ —CorpoiaUon Com- 
rnixsion v Dunn, 94 SK l.Sl. 182. 
174 C b79 —19 CJ p 457 note 4, 
p 468 note 5 

10. Me- Mt-Mlisttr \ Devti'i, etc. 

R <^> , 76 A 891, 106 Mt .171, 178. 
29 KRA.N^S, 72b, 21 Ann Cas. 

486 

19 C J p 4.68 note 11 

Assignmeuit of dower see infra §§ 
79-85 

CtiriNummate right of dowtr set* in- 
Ira 67-7X 

Tm hoate light of dtivver st‘e infra §§ 
42-6b 

Ti n lilt y in dower see infra §§ 110- 
111 

St.-ilul •?> modihe.atiems of dower see 
iiifr.i ^ 5 

Oistmctions 

Wtiid ‘elower” destribea actual 
ow'iiership of property .and nothing 
less than a vested est.atc, and mere 
t xpt t tancy of dtiwir or inchoate* 
light, IS something diffcri'nt wdiit h 
eannot exist alter husband’s death 
-—Kazzell’s Ex’rs v Dazzell, 189 S E. 
91. 118 WVa 1.64 

11. Iowa—Pieper v. iMcper, 124 N. 
W 181, 145 Iowa 373, 380. 
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§ 5 


§ 4. Origin and Development 

The origin of dower is involved in much doubt and 
obscurity. 

The orit^in of dower is involved in much doubt 
and olisciii ily. Its introduction in Enj^land is of 
such antiquity that its origin cannot be traced with 
any degree of certainty.^^ 

§ 5. - Adoption, Modification, and Aboli¬ 

tion 

a. Existence and ojicration of statutes 

b. Construction of statutes 

a. Existence and Operation of Statutes 

Dower exists in most states, usually by reason of 
statutes which frequently have modified or changed the 
common-law rules. In some states it has been abolished. 


Ill the United States, in the absence of statute, 
the law of dower still prevails exactly or substan¬ 
tially as It was at common law In most jurisdic¬ 
tions, howx'ver, dowtr exists by virtue of statute,^^ 
dow’er being subject to rtgul.ition by each state as 
respects projierty within its limits.^^ 

Some of the st.itutes are in substance declaratory 
of the common law',^^* and excejit as it is nh)ilifKd 
by the sttitutes the common law as to dower pre- 
\ails.i^ However, the coniinon-law right of dower 
has been materially nnjdified In statute in most ju- 
risdictK)ns,18 and in scmie jurisdictions elower has 
been cdiolished,^^ or a eliifereiit right or interest sub¬ 
stituted, either unqualifiedly or under designated 
circumstances, such as a designated jiortum of the 
husbaners real projierty in fee simple,-*' or a cer¬ 
tain portion of his real preqierty in fee sinqili and 


12. Mo — Colvin V ihil< hi*^on, ^>2 S? 
Wild Gfi7. (.(.•>, J.IcS Mo ri7(.. tiling, 
Corpns Juris. 

Tt nil—Ml Culle y v llnideman, 22.2 
S W 140. 14 { Ton 11 1 
19 C J p 4.'iS nolo 12 

13. Tonn—M<(^ill<v v Ilaidi man 
22 i SW ]4(), 115 Tinn 1 

19 <’ T j) 4.9.S noO 1 1 
14l CS—Til n(l< Ison v. U S, Ct 
. IS 1-’,snpi. 104 
Sower is statutory 
K (”—Vannov v (3 1 oi n, 173 S K 277, 
20 r. N(^ 77 

Sffect of adoption statute 

St itiito itlMlinr lo d<»\\<r and ‘^tat- 
ul« reiiardinfr idoptum 'Ui<I i ij;}ils 
of adopt! d !liildion d»al wutli !‘ii- 
tir<l\ diflonnl subn ( and adop¬ 
tion sl.itutf dof not .ilTt<l elovv'i 1 
of wntow —.^’nnd! rs. v Tiv- 
Joi 101 S W _M 797. 19 1 Aik 1092 
Ho cliangre by implication 

Sill III orv ilowtr i»i ii\ i‘-ion‘. .sit 
not (ndiiniilv itpoiPd ^nriorsfdrd 
or inodilnei hv' iiiipiie it loii Milam 
v l>a\i'^, 123 So (»(iS 97 Kin UIG, 

tirtiorari d< rii< el Till.inv iX e3o \ 
Divis 90 SCI S2, JSO S 001. 71 
1. iOd 610 

Purpose of statute l!> “d«_llm 
tho rights .nnd JimIhIiIios of hindunt] 
and wito ’ and inrliidis liability of 
lh( ir n spootivo o'^tntos lo re-spond 
to elowfi —l>u Tiois \ Coin, 1J5 Xv 
K 121, 100 OIiio St 17. 

Statute held valid 

111—\Ve.ver \ Harwell, 158 NE 475. 
327 111 214 

15. US—Kerry v Sfiokam*. T’ &. .S 

Ky Co. Or. 4J SCI T2S. 258 US 
314 66 LEd 635, 20 A 1.11 1120 

aflirming^, CCA, 268 K 117 

Or—Tln'ge r v Harnngrton, 20 1 P 
576, 102 C)r 603 

16. Ded —In re Tjamonie a's Real Es¬ 
tate. 141 A 315, 10 Del e:h 458 

Mieh—e^ummirigs v Sehrtur, 211 
W. 199, 200, 239 Mich. 628, af- 


firming^ Cummings v St hruer, 211 
N J'*. 2 50 Mnb OJ.S 
M<mt - S\\ ntz v Srnob*, 5 P 2d 960 
91 Mont 90 
19 U .1 ]» 158 iiot< ]5 

Statute implies < ommon-law dow- 
<1 U s V Waitc, CCA Mo, .43 F 
Jtl 567, .971 

Common-law dower preserved 
U^ S Hopkins V M.'igiiidtr, DC 
Md , 41 K Supp .281, opinion sni)- 

pbaiionUd 59 K Siipp 79—Sili J>«‘- 
j)o'^it X Tru^-t <\> of K.alliinoto \ 
'Jail DCMd. ,4 KSupp 91. .if- 
Uinud C \, Tail v Safe Do- 
po^it X TiiisL Co of l4altimori 
70 K Jd 79 

17. Kla IJ< mb r«-on v T’^^bi r, 170 

So Slo, 1_>5 Kl.i 709—Wilker v 
Ciosi 129 S«) 521, 98 Kla llO J, 

Tclnaiing: dtnied 126 So 289^ 98 

Kla 1103 

Common-law derivation 

(1) Tin light ol ii(»v\*r is doriva d 
Irom tin toniinoii l.iw and nt>t tin 
'^t.itiitt, altlnniKh tin si.iinii with 

tilt ion tti tb>\M r h 1 *^ n t o, iiK'td 
tin 1 vbt .md txltmbd it —W iKon 
\ Hillig-oss, 27S 111 App .961 

(2) “'rin rt'll bisis of tin' exist¬ 

ing law of dowti is the < ominnn 
1 iw ol Engrland as inoelifitil b> sl.il- 
iitts .iiit n lit ainl me»eb ni ’ — Hi \ on 
A J5rv«»n, 119 N YS 41 124 App 

l>i\ 220, 323 - 19 CJ p 198 nott 10 
fal 

( 5) “Dower is not a t ii.iluri ol 
our si ituti' It is .1 T<tog:ni'tel i s- 
l.ilt at tornnion lawr, wht n< e the t s- 
l.iU- of Itc* simple, and all ollnu i s- 
latt s in l.md, art dtrivtd"—e'aii.i- 
V an v MtXulty, 159 NE 782. 781. 
428 111 2SS 

18. US—Safe Deposit & Tiiist Co 
\' Tail, D <2 Md . 3 K Supp 91, .90 
tiling: Corpns Juris, and .affirmed 
CCA, Tait \ Saf<' Deposit X 
Trust ('ti of Halliinort 70 K 2d 79 

Ark—Skt Ily Oil Co v Murphy, 24 
S W' 2d 314, 180 Ark 1023. 
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Til—Sthnillkt.pf V DeVrv 7 N E 2d 
797. 500 Til 59 llli A T, R .911 - 

Wilstm V Tlilligos', J7S 111 App. 
901 

Tenn—MeCiilbw \ J I.i i dtuiuin, 223 

SAV 146, 142 Ttnn J 
19 CJ p 458 note 10 
Bower recoffuized and extended 
111 — St hoellkfipl V DtViv, 7 N"E2d 
757. 366 111 39. JIO ADR 511. 

19. N A’"—In It* TxilH's JKl ite, 20 

NYS2d 081 171 Mist 8(,0 

OkI"-ln rt Whilstm’s Estati , 212 P. 

792, 88 OKI 197 
19 <" .1 p 199 note 17 
Burden of proving abolition 

'Phost* asi^tiling lh.it st.a1utes 
abolish rigTil cif dower have bin bn 
of pinof siritt* intt'nlion t>r makiiift 
innov ilion in lonr-esfablisln d rub* 
IS not irnpultd lo bgislitme in ab- 
stntt of ebar iii.milt slat ion of sm h 
int'iitnm—Tn re J5 n biii.iiiii s I'J'-.tate, 
272 N Y S 407. 151 Misc 761 

Vested dower 

Club i siatutt' pitiv nling: for in- 
(hoalt but nol Msietl di>\\ti \ist#d 
flow • r js abiiljvhtd—<Jii>^t|mnii v 
Wise, 28 NT*: 2d 199, 127 Ohio St 92 

20. Tf)\\ I—A'in A/^een v Van A'een. 

2 58 NW 71.8. 211 Iowa 22 5 
pbnnnliMK !>f>mioM 2.56 N 1, 
212 low i 22 5—In re CayJor s Es- 
t'lb JJ7 X 103, 100, 208 low a 

1298 

19 (’ J !• 159 note 18. 

2’lit siatutt ‘ ibitif^ales the pent r- 
.il dtKiiint of dowtr, and substitutes 
a in vv ‘-v-ttiri"—In re (.\i> lor .s Es¬ 
tate sujjra 

Tenancy in common 

Statutis rtl.itinp to wift’s iiiter- 
I I in df < t ist_d husband’s rt‘altv in 
ttttct ni ik« s wife tt nant in common 
ol one Hind of all it aJtv in which 
hush.and durinp mairiapt had Jt pal 
or equitable interest— lu re Cayleu's 
Estate, supra. 
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of his personalty absolutely under desig^natcd cir¬ 
cumstances ,21 or a certain portion of community 
property or both ,22 or a life estate in half of his 
realty where he dies intestate and without issue 23 
Even where dower has been abolished by statute, 
the term is still commonly usctl to dcsij^iuilt tiu 
interest in the estate of the husband which the law 
gives to the wife 24 

ConstHiitionahty of siahiics The constitutionali¬ 
ty of statutes affecting dowser rights is considered 111 
Constitutional Law § 227 b. 

Effect of lyiodificatxon or aholilion In some 
states, w'here property acf|uircd by the husband aft¬ 
er marriage becomes community property and vests 
jointly in both husband and wife, the common-law 
right of dow'cr is dom. away woth entirely and the 
wife’s interest in the common ])ro])crty becomes ab¬ 
solute at the death of her husband.25 

Where statutes give the wudow a fee simple title 
to a part of her husband’s real estate 111 lieu of com¬ 
mon-law dower, the new interest created is in the 


nature of elow'er,26 amounting to an enlargement of 
the dower interest,27 and, as discussed in § 110, in¬ 
fra, the widow continues to take as dowress and 
not as an heir of her husband. 

Siaintc controUwq. Since, as discussed in Con¬ 
stitutional Law § 227 b, it is within the power of 
the legislature to dimmish, alter, or abolish dower 
so long as the riglit thereto is merely inchoate, but 
not aft( r it bi conies consummate by the death of the 
husbanel, it folkiw's as a general rule that the wid¬ 
ow’s right to elower in lands of which the husband 
died seized is governed by the law in force at the 
time of his death 28 Where, howewer, real yiroperty 
IS aliened or mortgaged by the husbanel during his 
lifetime, the right of the wndow to dower as against 
the alienee or mortgagee will be determined by the 
law's in force at the time the property was conveyed 
or mortgaged 2‘> The rule as aiiplicable in .ill cases 
seems to be that a widow takes dow'cr in her hus¬ 
band’s estate, as against those whose rights to such 
estate originate at the same time as her right of 
dower, according to the law^s in force at the death 


ai. Ark— rs H M Oil Co v 

Graves, 32 S W 2d G.tO, 1S2 Ark 

t»r>y - Gnrl V Kail. 2J5 SW 2Sy. 

145 Ark 

Fla—In re Rillffs Estate. 188 So 

128. 137 Fla 22') 

19 C J p 459 noto 19 

Purpose of statute Is to enlarj?e 
widow's dower by subsl itulnin of 
fee simple esUile lor lite estate — 
Arbaugh v West, 192 SW 171, 127 
Ark 98 

Oircumstances affecting' share 

(1) ITiider Ibe Arkansas .statutes 
the wife IS entitled to cine half of 
the realty as at^ainst collateral 
heirs if lhi*rc he no issuf, hut only 
one third as asainat ireditors—II 
H & M Oil Go \ Graves, 32 S W 
2d 630. 1S2 Ark 659 

(2) TTnder these statutes if the 

propelty of the husband he an an¬ 
cestral estate lalhir than a row ac¬ 
quisition the widow n®: dower a 

life estate in one half as aK:ainst 
collateral heirs, as aj^ainst sue h 
heirs she gets one half in fee if the 
really bo a new a< qiiisilion—Earl 
V Fail. 225 S W 289 145 Ark 5.59 

(3) For Kind to be “ancestral,” 
relative to dower in eonline by gift 
oi des< t'nt fiom ihe^ hu*<l>and's fa¬ 
ther, it must eome wholl\ from (hi 
father, and without ptiiiniarv ecjuiv- 
alent from other sourt e —Earl \ 
Earl, siipi.i 

(4) The property of an intestate 
does not posst ks un an<»'-tial ciual- 
Ity where aequired hv the inti state 
with tlie proceeds of aneeslial prop¬ 
erty. or where acquired hv exchaiiR- 
ine ance.stral propeity therefor, as, 


“an ance.stral estate ”—Earl v Earl 
supra 

(5) I’artitiem of property received 
bv heirs did not niaKe any nlfrra¬ 
tion 111 the* f.state^ uhieh < arnc to 
them liv K»ft or deseent for r>ur- 
peises of the i ifjht to dow'er under 
the statute—Earl v Earl, supra 

(6) One as to whemi there was 
an unperformed aKrre*e*ment of ade>p- 
tion executed by the husband but to 
w'hich the wife was not a pait> is 
not a child under the statute enti- 
tlinjr the widow to take her dowtr 
as if no ehildicn were lift surv iv^- 
inK—Sherman v. Sherman, 25J S 
W 27. 159 Ark 364 

(7) Thereunder the W'idow is en¬ 
titled to one half the amount of a 
speeifli lej^:ae V of lettator’s inonev 
in the bank as dower, where there 
are no <.hildri n ~ Hoh omb v Mul- 
lin, 268 SW 32. 167 Ark 622 

(8) Under the Florida statute pro¬ 
viding- that if a theedent is survived 
by his wudtiw and lineal descend¬ 
ants, none of wdioni art also lineal 
descendants of widow, the widow' s 
dower shall be liniiled to portion of 
decedent’s estate to which widow' is 
entitled under the law of di scent 
and distribution namil>, a thild's 
pait. where dece*dent was suivived 
by his widow and his i hild hv a 
previous marriagre. the steprnothii. 
as widow', was entilli*d to one-haIf 
of del e dent’s estate, as dow'ei —In 
re Ratllits Estate. 188 So 128. 137 
Fla 229 

(9) Under this statute. If but om 
child survives, dow e i is one half 
entile est.ile—Sorii Is v. McNally, 
105 Bo 106, 89 Fla 457. 
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22. Gal —Re.ird v. Knox, 5 Cal 252, 
(.3 Am 1 > 12.5 

W.ish T H irnilton v. Hirsi h, 5 I’ 
215. 2 Wash T 223 

23. Ala—Me*rehants* Nat Hank of 
Mobile V Hubbard 1'13 Se> 72‘1, 
222 Ala 518, 74 A EH 616 

M.iss—Seals V. Seals, 121 Mass 
267. 

24. low'a —Uaupherty v Haugher- 
tv 29 NW 778, 69 Iowa 077 

19 CJ p 459 note 22 

25. Cal —Heard v. Knox, 5 Cal 252. 
63 Am D 125 

26. I*a—BndKTetord v Groh, 13 Pa 
Hist & Co 704 709, eitini? Corpus 
Juris, and affirmed 156 A 612, 102 
JK'i Super 1.18, 158 A 260, 305 Pa. 
5 54. and 160 A 451, 306 Pa. 566 

19 CJ p 459 note 24 

27. T'a -—Rrid»?erord v Groh, 160 A. 

451 306 Pa 560, afflrminK- 13 Pa. 

Dist & Co 704, 709, e itirif? Corpus 
Juris. See Hridgeford v Groh. 
158 A 260. 305 Pa 554. 156 A 612, 
102 Pa Super 138, affirming 13 Pa. 
J>ist & Co 704 

19 C J p 4 59 note 25 

28. ITh —IJ S V Waite. C C A Mo , 
3't F 2d 567, 572, quoting: Corpus 
Juris. 

Ark- Sanders v. Tavlor, 101 S W 2d 
797. 193 Aik 109.5- Skellv Oil Co 
V Murphy. 24 S W 2d 314, 1«0 Ark. 
]02'1 

Ill — Si hoellkopf v DeVry, 7 N E 2d 
757. *160 111 39. 110 AER 511 

19 C J p 461 note 68 

29. Iowa—P’elth v Finch, 3 N W. 
570, 52 low'a 563 

19 C J p 461 note 69. 
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of the husband; but as against those who have spe¬ 
cific rights against such estate prior to the death of 
the husband her right to dower will depend on the 
law in force at the lime such rights originated 

Effect of statutes on existing mtcrests. A statute 
abolishing dower and substituting a fee simple in 
one third of the deceased husband’s lands takes away 
the inchoate right of dower existing at the time of 
the enactment of the statute Some statutes, how¬ 
ever, do not have this effect but expressly or im¬ 
pliedly save preexisting rights.32 

A statute abolishing dower cannot defeat a wid¬ 
ow’s dow'er right after it has become consummate 
by the death of her husband. 

b. Oonstriiction of Statutes 

Statutes dealing with or affecting dower are con¬ 
strued liberally in favor of dower. 

It IS usually held that statutes dealing with or 
affecting dow'er should be liberally construed in fa¬ 
vor of the dower right Accordingly, a statute in 
derogation of a w'ldow^'s common-law right of dow¬ 
er should be So construed if possible as to protect 
her fully in such right,and a policy to favor the 


§ 6 

widow will be given effect.*^® While however, stat¬ 
utory provisions for a wudow in lieu of dower are 
to be liberally construed in her favor,they can¬ 
not be applied to cases obviously not within their 
terms 

All statutes relating to dowser are to be consid¬ 
ered as parts of an entire system and are to be con¬ 
strued in pan materia ^9 

§ 6. Nature, Object, and Extent 

a. Nature and obiect 

b. Extent of dower 

a. Nature and Object 

Dower is a highly favored right resulting frorn posi¬ 
tive law, the object of which Is to furnish means and 
sustenance for the wife and for the nurture and educa¬ 
tion of the younger Children and to effectuate other ends 
of public policy. 

The object in allowing dow'cr is to furnish means 
and sustenance for the wife and for the nurture and 
education of the \ounger children after the death 
of the husband and father,'*^ and looking to this ob¬ 
ject dow'cr is held sacred and has been strongly for¬ 
tified against invasion It is a legal, an equitable, 
and a moral right,favored in a high degree by 


30. Mo —Thomas v Hesso, 34 Mo 

13, S4 Ami) 66--Tvrnnt rly v Mis¬ 
souri Co, 11 Mo 301 

31. Minn ~ (Iri<^\vold \ McCof 112 
N W 1020, 113 N W 382. 102 Minn 
114, 1 J Ami CXis ISO 

19 C J p 4F.n noli* 27 

32. NT—In re Kelt's Eslalo, 20 

K Y S 2d 684, 174 Misc 860 

19 CJ p 4r>9 note 28 

Seizin prior to effective date of 
statute 

(1) Under the New York statutes. 

If deccM'^ed luishaiid was seized of 
realty prior to Sepi 1, 19)0, sur¬ 

viving: wife h.'id rig:ht to be endowed 
with the lands tif her husbcind —In 
re Kellv’s Estate. 20 N Y S 2d 684. 
174 Mi'^e 860—In re Schmidt s Will, 
11 N Y S 2d 966, 171 Mise 9.S, af¬ 

firmed 11 N Y S 2d 972. 287 App Div 
827, appeal denied 14 N Y S 2d 151, 
2.S7 App Div 978, affirmed 27 N E 2d 
201, 282 NY 787 

(2) Under such statutes a widow 

married be fort Sept 1, 19)0. has 

right to icttive dowtr in land owned 
by husband l>r fore sueh date, where 
his will executfd subsequently gav^e 
her outright sbart in his estate to 
which sli(* would hnv<‘ been entitled 
had he died intestate, thus pret lud- 
ing an\ right of election on her part 
under statute—m re ]>at hrnanri’s 
Estate, 272 NYS 167. 181 Misc 761 

33. SC—Pa>ne v 1‘ayrie. 13 SC 
Eq 124 

19 C J ,) 459 note 29. 


34. US—Taliaferro v Alevandir 
CC\NC 80 F2d 172, 17). cit¬ 
ing Corpus Juris. 

Mo—Klocke v Klotke 208 SW 825. 
276 Mo 872 

Tf rin--Wilhite v Farle>, 15 Tt nn 
App 317 

Injury to creditors immaterial 

hile the application of statuti‘,s 
g( veriiing the right to dower rn.iv 
shot k the sense of that justice 
whith IS due to treditors, ne\er- 
theles.s equity will appiv the stat¬ 
utes literally. W'hon Iheir meaning 
IS unmistakable—Wilhite v Farley, 
supra 

35. Tenn—Mt Culley v Ilaidcnian, 
223 SW 146. 14.1 Tenn 1 

19 C J p 459 note .)! 

36. Ark—Ma>o v Ark.tnsas Valiej 

Trust Co, 200 SW 505 132 Ark 

64 

Tci.n—Wilhite v Farb y, 15 Tenn 
App 317 

37. Mo—Klotke v Klotke, 208 SW 
828, 276 Mo 572 

NY—In le St hmidt's W'^ill, 11 NY 
S 2d 966 171 Mist 98 afflimed 11 

N Y S 2d 972. 257 App Div 827, ap¬ 
peal denitd It N Y S 2d 15], 287 
Anp Div '178, affii int*d 27 N E 2d 
201, 282 NYS 787 
19 CJ p 459 note 23 

38. Irid—Waid v Tuttle, 100 NE 
761, 102 NE 408, 54 Ind App 671 

19 C J p 459 note 34 
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38. Mo—Klocke v Klocke, 208 S 
W 825. 276 Mo 572 
J9 CJ p 4 60 note 35 

40. Ill —Sthoellkopf V DeVrv. 7 N 
E2d 757, 366 Ill 39. 110 ALR 
511 

Mont—Swartz v Sniole, 5 P 2d 566, 
91 Mont 90—Mathfws v Mars- 
den, 230 P 775, 71 Mont 502 
Tenn—AViihite v Farley. 15 Tenn 
App 317 

19 CJ p 460 note 37 
Preservation of home 

Dowti rights include residence 
last oecupil'd by deceased, and aim, 
if pr.it tieal to preserve to widow 
lit r farnilv home — Rash v Bogart. 
146 So 81 1 226 Ala 284 

41. Ill—Sisk V Smith, 6 Ill 50.) 
Mtint—M.ilbews \ Marsden, 230 

778. 71 Mont 502 

NY—In rt‘ St hmidt's Estate, 6 N 
Y S 2d 21). 168 Mise 5*)4—In re 

Bairns' Estate, 181 NYS 73, 110 
Mist 869 

SC Tuten v Almeda Fauns, 192 
SE 153 184 SC 195 
Tenn—Wilhite v Farit >, 15 Tt nn 
Ajjp 317 

42. NY—In re Barms' Estate, 181 
\ ^ S 73. no Mist 869 

Tenn — Mt Cullej v ILirdeman, 223 
SW 146 143 Tt'iin 1 
J9CJ p 4 60 note 39 
As substantial right 

A statutoiy dowtr right, although 
It ma> never act rue actually, is. 
even during the litetime of the hus¬ 
band, a substantial right, possessing 
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the law,^^ and whether it is claimed by a suil at law 
or in equity the principle is the same C ourts are 
vigilant and astute in preserving dower, or kindred 
statutory rights,45 and w'lll alwM^s aw'ard it in case 
of doubt 4C 

llow'ever, dower exists also for reasons of imb- 
lic policy, not (k])Liidtnt entirely on the inaintcn.ince 
and nurture (»f the widow and hei children, it is 
recogni/td in tins country .is a positive and di finite 
institution of tlie state 4" Jt is not the result of any 
contract between linshand and wafe, either exjntss 


or implied, hut is an institution of the state, founded 
upon public policy, and made by positive law an in¬ 
cident of the marriage relation 4^ 

The right to dower attaclus upon marriage,4'> and 
accrues solel\ h\ reason thereof,5<> hut it does not 
become consuiiim.ite until death of the husband *’4 
It IS in addition to tin share of her husband’s es¬ 
tate to which she is entitled under the statute of 
elesce nt 4*“ 

The nature and incidents of the inchoate right of 


attrilmtcs of propfrtv, to hr fsti- 
iii.itttl find \.iliiod li and 

lit Id b\ tlK' wiff tntntU Jiid. i » od- 
ont ol in T husband—Durov Sbirj-^. 
114 A 207. 12 r>t 1 Cli 1. 

Primary nfflit 

J^owir I nrbt m piiniarv ni^bt r<‘- 

f,aidbss ol will, iinb widow .n- 
<<r>l‘‘d will' In r« ('ulbi 1 1*^ oil’s l‘]s- 
lito, JlTi W 7(iJ. J01 low.I 17] 

As related to liu<3l)and'6 estate 

(1) l>owt‘T IS *-.iid to bt ail < loiifir i- 
tiori of l>i< hu'^li Old'i <“^talt ]b»olv 
\ Horton IJ^i S IC 4 50 100 N 
ISO, 41 A T. U 1 111 

(2) “U 1*^ not a pimb.aso fioiii b< r 

busb.ind but is in in<umbTan<« up¬ 
on tin* litb* of Ih# In ir it biw ” 
Kitts V Kitts, ISO S\V 375, J iC 

Ti nn '111. no 

( ‘.) “Tin iiirtit of tin wif« to d<»w*- 
ir IS not d(ii\4d 1]n<iii,;h tin* lius- 
li.ind but ]i\ lUiiMsion of law' It is 
an intiri’-l wtmb tin law tasts up¬ 
on the wif< "--Willi ims \ TollnT, 
102 So SOS jjo b’la 24S dc nMtnr 
It In . 11111 ^ l.'iS So .S15 120 j<'|a ’4S 

--Datlftt V e’lnnnut, 1 ’.1 So 12<», 100 
Fla 1110 

(1) T^ridn Illinois, liw, wit«' at- 
<luiTt‘s d'»wti int» 14*^1 m lim l».iiid s 
1 intis b\ oyn 1 1 1 ion tU liw, tom in- 
jtntlv wnth lii^- aiqui'-ilnm iluiaoT 
and not in suciission to In i hus¬ 
band, and luisbain] in \ • r owns or 
lias an\ powit of <lisjniv.it ion o^ i r 
bor dowiT inlen •• 1wbnh is al- 
Wfei s tin* wilt s |)io[ifit> .nid not 
that of tin bii‘-J»ind-—AT.i\or \ 
IliMiutko, DC ill, 2S F Siipp 1 

43. Its- TaliaDrio v Abxandii, 
CCA VC SO F 2d 172, IT'I. til- 
injT Corpus Juris. 

Mont—Swart/ \ SnioU. 5 P 2d 500, 
01 Mont 90—Sln'idn rd A. Pn i son 
Co V. ]5.tkt*r, 202 P .SS7, M Alonl 
185 

NY—For^hani \ b^oifibani 12 X 
y S 2d 20, 257 AppJb\ 002—Tn r< 
C’arnexab’s Will, ^..5 NYS 501. 
158 Aliso 200, ic\trsid on ollu r 
Kiouruis 280 X \ S 185. 2 18 Apji 
r>iv 62—In lo Kilbhcr's F-it.ito. 
232 XYS 680. 1’.3 Mis< 581 
NC—Itoalty I’urthast Coipiuation 
V Hall. 4 SE2d 511. 216 is 2 17 
—Stokes V. Stokes, 173 SE 18, 
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Express words necessary tt> < ut 
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100 XC" 180 11 Aim 1111 — 

I’udKen V. I’lidsen, 120 SE 419, 

70 


I'lO 

X^'t 

’ I02--Corpor it inn ' 

Com- 

nil -.sum 

\ T>unM, 94 S E 181, 

482, 

17 1 

\ ( 

' 673 T. H \ 1318F 

498 

Ann < ’.1 V 

1318D 1086 


(ibit* 

1 111 

llois \ Cofii, 125 

X K 

121, 

100 

Ohio St 17 


Ol —C 

il\ 11 \ i;i|>ti,t Churt h (»t 

B lb- 


IT \ Sivloii, 212 1’ 010, 117 Or 

12.5 

I'l C 1 p ion note- 46 

As based on contract 

At ( ointnon Iiw, dow't i ad o^ttiuiri 
<tib'-i.e md dow I I t\ is‘-< iT^u pa¬ 
ins it .,1 ( nis arost b\ tin* < ontrat t 
ot tin i>irtn*s and b» sonn* ol tin 
lutlnuilns Ibis jiririt ijiU li.as bt*( n 
txltiidttl to all loll.is of dowfr at 
< «>nmn-ii l.iw lluul.ill v Krt ij:,t r 
Minn, 2! Will IS 1 ;7. 23 E Ed 
12 1—1'I CJ p 100 iiott s 41 15 

Encouragrexnent of matrimony as ob¬ 
ject 

XC Piidm*!! \ T’lidi^tn, 129 SE 
no I'MlNC 102 
Hot privileg-e or immunity 

3 In* iiKbl ol (lt»wti IV not a prn- 
lb , » tu imnnniitt of t iti/i nshix>, 11 - 
tb 1 vtaK or lidti.il, w'lthin tin 
nn immr of Const .m 4 tj 2 Ft n v 
\ Si*(>k iin . T’ A: S ]l\ Ct* Dr, 12 
set r.S 258 CS 111 06 E Ed O.lf* 

'0 AEIL 1120 .itliimim;. CCA, 268 
J’ 117 

4D. Ill Stliotllkopl V Df Vry, 7 
X^E2d 757, .;60 111 30. 110 A E Tl 

511 

Tl nn—Swjft \ Iba'-onover 77 S W 
2d .80'>. MO. los 'Ft nn ;o5 

50. Ill —St hot llkojit \ T>tVi\ 7 X 

E 2d 757. .160 Ill 39. 110 A E 11 

511 

Dower rig'hts may arise w In re 
bu b'lnd dit's seized of land or vvbi*ie 
busb.ind ilit*ne<l bind without wite 
jtiinin^ in <'on\tMime—liridpeftird 
\ Cl oh 160 A 451. 306 I’a 560, af- 
liirninj; 1 t I’a Dist A. Ct^ 70 1 Si*e 
I’aidsMtiid V tlroh, 158 A 200, 300 
I’a 55 1 158 A 612. 102 P i Supet 

1 >8, allirniiriK: 1 1 I’a Disl At Co 704 
AI^IIl.•^?e as requisite of dower, see 
inlia 1} 0 

51. Ill —Stbotllkopf V DeVry, 7 X 
E 2d 757, .’*06 Ill 39. 110 AER 
511 

52. Ill—Schoellkopf v. DeVry, su¬ 
pra. 
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dower are discussed in §§ 42-66 infra, the rij^ht of 
dower consummate before assigfnment in §§ 67-78 
infra, and the rij^ht after assignment in §§ 110-114 
infra. 

b. Extent of Dower 

Dower, as at common law, consists of a life estate 
only in the lands of the husband. This interest has 
been modified or enlarged by statute in some jurisdic¬ 
tions. 

Common-law dower is an estate of freehold, not 
of inheritance It is measured by the husband’s 
interest in the land, and can rise no higher.^^ 

Dower at common-law and under many statutes 
entitles the wife to a life estate, and a life estate 
only, in one third of all the lands and tenements of 
which the husband was seized of an estate of in¬ 
heritance at any time during the coverture,'*-'* or, in 
case of a sale of the land by the administrator, a 
life interest in the proceeds of the sak While in 
suine states this is still the extent of the widow’s 
interest, in other slates her estate has been eii- 
hirged or modified by statute, as ma\ be seen in § 5 
a supra. 

In some states the widow’s right to dower is un¬ 


affected by a statute permitting the widow of an 
intestate w'ho leaves no descendants to inherit a cer¬ 
tain portion of the real property of which the intes¬ 
tate died seized, and she is entitled to both,•'*7 while, 
as discussed in § 5 a, in other stales such provision 
is m lieu of dower. 

It will be seen in § 110 infra that upon the as¬ 
signment o. dower the widow acquires no new free¬ 
hold, hut her title is a continuation of that of her 
husband, and relates back to the time of the mar¬ 
riage, if her husband was then seized, and if not 
it relates hack to the time wlien he was first seized. 
The rules governing the valuation of the ]iroperty 
for assignment of dowser are considered in § 98 in¬ 
fra. 

§ 7. Capacity of Wife to Take 

Nonresident widows are usually entitled to dower 
as are others, but, under statutes giving dower to widows 
residing outside the state in lands of which the husband 
died seized, a nonresident widow takes no dower in land 
conveyed away in good faith during coverture. 

At common law and under the statutes in most of 
the states the widow-^ of a citizen of one state* is en¬ 
titled to dower m lands situated w’^ilhiii another 
state of wduch the hiisbanel was seized at any tune 


53. U s — IT s V Waito, C C A Alo , 

33 J«'Jd 5(17, 571, Corpus 

Juris. « 

S(''-I.amar v Scott, 34 SCL 502 

54. ITS — IT S V AVaile C C A Mo . 
33 F 2d 567, 571, quoliiiK Corpus 
Juris. 

Ohio - Korn v Kfin. 34 Ohio On 
Cl 22 .iflirrncd 102 K 1120. 87 
Ohio SI 4M 

]’ci—Tindpreford v Croh, 160 A 451, 

4 52, 306 I’a 560, citni^r Corpus 

Juris, and affirniing: 13 1*0 01^.1 I'c 
(2o 701 Sc o Hiidi^cford \ (Iroh, 

158 A 260. 305 Pa 551, 150 A 612, 
102 P,i Supc'r 138, .iflirming 13 
J*a Dist A: Co 701 

55. Ill — Schocdlkopf \ Dc-Viy, 7 N 

K2d 757. 366 111 30, 110 A L. K 

511 

N Y — In re Z\veig’«! AVill, 261 NT 

5 100. 145 830 

NC—C'lctch \ Wildc'r, 103 SE 2S1, 
212 NC 162—.\ h’ TTolt A: Sons 
V EMich, 160 SF 460. 201 NC 
404—M01(hc‘c* V McGcdiee, 127 S 
E 68 1 687. 180 NC 558 
Or—Neal \ Davis 00 P 69, 53 Or 
423 ich*arine: denied 101 P, 212, 
53 Or 423 

Va — Morrison v. Morrison, 4 S F 2d 
776 

10 C J p 4 57 note 2. 

£quivalout to “third” or “thirds” 

(1) In t?c ricTcil - OHaia v Dever, 
46 Barb. NY. GOO. 614, 2 Abl) I’r 
NS 418, 30 How Pr 278 

(2) The word “dower,” in its or¬ 


dinary afc'eptation, siiite its ftist in¬ 
ti oduet ion into thi«c country, has 
l>€en used .sj nonvmouslV with the 
w'oid "third,” so that bv dower out 
of all lands of which the husband is> 
'scised, or is in covirtuie is meant 
one thud of such land —llo\ v V.n- 
nc r. 42 S F GOO, 100 Va GOd, GO') 
“Thirds” compared and dlsting'nished 

(1) In K«*neral—Gail v Gail, 112 
NA^S 9G. ')') 127 AppDiv 892—62 
C J p 024 note 35 41 

(2) “Thirds” has been defined as 
a widow’s absolute estate in one 
third of her husband's personal 
property remainini^ after pa> rnemt 
of his debts—Shipley v. Miicantilc* 
Tiust AL Deposit Co, 62 A 814, 102 
Aid G40 

(3) “The words ’dower’ and 
‘thuds’ in themselves have* e.ich a 
uiiitoirii, establishc‘d nnaniri^r both 
in law' and in common usage*, the* 
formc*r me.ininpr a widow’s life* es¬ 
tate in one third of the inheiliable* 
reil estate* of which the* husband was 
seised during coverture, and the* lat- 
te*r meaning het ah^^olute estate in 
one thud of her husband’s pe*isonal 
pioi}e*rtv remaining after pavnie*nt 
of his debts”—Shiple*y v Alcrcantile 
Trust, etc, Co, G2 A 811, 102 Aid 
G4 0. 650. 

(4) Other distinctions see G2 CJ 
p 024 note 35 la] 

“Widow’s thirds” are woids ust*d 
in e.orriiium parl.iiit e as sMionymous 
With "widows dower,” and mean 

71 


(he life estate w’hie h a \\ide)W’ has 
hv law' in one* third of the real es¬ 
tate ot w'hie h her husband died 
sc'izc'd—Ciosby V Alontgomc'ry, 38 
Vt 238. 230 

Distinguished from homestead 

Dower and borne stead rights are 
different in charaele*r Dowir is a 
lift* estate, th.it after assi#fnme*nt 
rii.iv he* sold and te)n\e*>i‘d as other 
e*states The* lumieste.id is not such 
a right as e.ui he use‘d in anv man- 
nc'T other than .is provided by or¬ 
ganic or statuli»i\ pio\isions—Hor¬ 
ton V llilli.ird, 21 aw 212, 58 Ark 
2 ') 8 

Distinguished from legacy 

"Dciw'e r is a jireiMsion made bv 
law', lor the* support of the* wudow' 
A le*gae > is a piovision made* bv af- 
fec*tie)n loi the* he*llc*r siij)f>oit ot the* 
wif» Blown V. C.ildwtll, 17 SC 
Fei 322, 327 
Share limited 

Although dc*ce*.ise‘d had no othe*r 
rc*al e*st.ite* than his dw'e*lling, only 
a third e .in be .sf*i aside* as dowe*r, 
uride*r statute dee hiring the widow 
e*nlitle*d to estate leir life in one 
thud in value* ot lands of dee f-,ise*d, 
in which third shall he* irieluded hia 
dw'flliiig heiuse —Cauhle v. Caublt*, 
07 S F 472, 176 N C 537 

56. Ark—Davis v ATe Candless, 198 

SW 132, 130 Ark 538. 

57. ITicih —Knuelse*n v. Hunnberg, 

30 P 749, 8 Utah 203. 

19 C J. p 461 note 55. 
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during coverture, or at the time of his death. 

This rule, however, has been affected by statute 
in some jurisdictions. Thus, under statutes giving 
dower to a widow residing out of the stale m lands 
within the state of which her husband died seized, 
it has been held that the widow is not entitled to 
dower in lands so situated, but which have been con¬ 
veyed by the husband in good faith prior to his 
death.59 The nonresidence intended by the statutes 
has been held to relate to the time of the convey¬ 
ance and not to the time of the husband’s death 
It has been held that a statute giving the husband 
the right to dispose of his realty during his lifetime 
free of his nonresident wife’s dower does not de¬ 
prive such a wife of dower m lands not disposed of 
before the husband’s death. 

Fraud to which the grantee is a party will pre¬ 
vent the conveyance from ojicrating as a bar to the 
nonresident wife’s dower,C2 ^nd while a gift is not 
necessarily fraudulent, and may bar dowxr,®^ it 
must be fully consummated by conveyance in order 
to have this effect.®^ 

Ahtnoqc of the husband or w'lfc as affecting the 
right to dower is consKkred fully in Aliens § 23 


28 C.J.S. 

§ 8. Requisites 

Generally a valid marriage, seizin of the husband, 
and his death are the essential elements of dower. 

Three things are necessary to the consummation 
of the widow’s right of dower: A valid marriage; 
seizin of the husband, and his death. This is the 
rule at common law, and is very generally followed 
in the states where the estate is recognized or cre¬ 
ated by statute The estate in all its grades de¬ 
mands for Its existence the marriage and seizin, but 
it does not become consummate until after the hus¬ 
band’s death,^^ except where the rule is changed 
by statute making inchoate dower absolute under 
certain conditions during life of the husband, as dis¬ 
cussed in § 47 infra. 

Tbrth of issue is not essential to the existence of 
the w'idow'’s dower,®" in which respect it differs 
from the husband’s curtesy, as discussed in Curtesy 

§ 7 . 

§ 9. - Marriage 

a Necessity for generally 
b Void or voidable marriages 
c Bigamous marriages 
d. Remarriage of divorced persons 
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58. U F?—Thomas v ‘Wood •., Kan, 
I7't P 5Sr>. 07 CC \ n 55, KR 
A.K?, 1180 19 Anneals IfiSO va¬ 
cated on other Kiounds 178 P 
100'^, 101 CCA C64. 

10 C J p 461 note 50. 

]>ower does not depend on residence 
of wife 

Term—Swift v Rt isonov<'r, 77 S AV 
2d 800, 168 Tenn 

59, US—Pciry v Sr><>lt''n« P it S 
Rv Co. Or. 42 SCI STiS. US 
‘?3 4. 66 RKd 6.i5, 20 ALII 1526, 
afflrminfi:, CCA, 208 P 117 

Mich—Glue V Kh in, 197 N.W 691, 
226 Mw.h 175 
39 CJ i> 4 61 note 60. 

Residence of insane wife 

AVheie wife w'.is adjudKafod in¬ 
sane and < unfilled in a'-\liini and 
her husband nio\ed to aiiculn i -.tato 
and fonliatttd to li n .il t slate 
there, his tinder of w irianty deed 
in ■which ills wile ii.id not joined 
wa» not an ellcetive ttnd<r ol jui- 
formance, sinti' In r domn iJe lf)l- 
lowed his, «ind hei dowii i ij;ht could 
not bo defeated in view ol Comp 
1915 § 11654, i>rescriluni? wife’s one- 
third dower intfit>^t, unless it gaily 
barred, and § 11670, allowing sin.h 
dower to w'lfo n siding oiitsniu iht 
state in hind witli wbnh husband 
dies seized—Glue v Kl< in supi.i 
Alienation or tonveyance by husband 
as bar to dower wee infra 57 -60 
Judicial sale as defeating dow'er see 
infra §§ 61—64. 


Statutes constitutional 

I'S—Prrr> \ Spokane, PA-S Rv 
(’’o Ol . 42 set *558 258 US . 511 , 
66 I.Ed 685 , 20 AUK 1826 , nf- 
tii tiling. CCA. 268 P 117 
19 C J p 461 note 62 
GO. AVis—Ekegren v Manotte 150 
NAV 969 , 159 Wis 5 ’t 9 . OMriiil- 
ing Dennett v 11 irms, S N AV*^ 222 
51 Wis 251 , and following Digare 
V Semple, 82 Mnb 438 

61. Mt»nt —M.illn y \ JVi,ithev, 98 P 
2d 37 ), 376, 309 Mont 467 
“Nonrt sideru e of the wife oi W'ld- 

ow dota not bar li« r troni as«i;<r1ing 
dowser In lands to whnb she wonbi 
otlniwisc lu imtilled to dowtr”— 
Malhey v M ithev, supiq 

62. Kan —-MeKi 1\< v \ MeKt Ivi v, 
88 P go:), 75 Kan 325, 121 Am S 
R 4 35 

19 C 1 p 461 note 64 . 

63. Kan—v. MiKelve>. 

99 3* 238. 79 Kin 82—Small \ 

Small, 4 2 P 323, 56 Kan 1, 51 
Am S R 581, 30 ERA 24.8 

64. K.in—M iKiImv v. Mi Kelvey, 
99 P 238, 79 Kan 82 

65. US—Eouglii.in v. Loughian, 

54 S Gt 684, 292 U S 216. 78 E 
Ed 1219, reversing 66 P 2d 567, 62 
App 1> U 262 tfrtioraii granted 
51 set 209. 290 US 621, 78 E Ed 
542 Itehearing denied 54 S '*'t 
861, 292 US 015 78 E Ed 1474 

Me—Gate hell v Gatchcll, 113 A 
169, 127 Me. 328 

Mich.—liai tkowiak v, Bartkowiak, 
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2‘!3 NW 49, 286 Miih 629—Cum- 
rnings v Selireur, 214 N AV 3 99, 
2 59 AJich 378 alflrrning Cummings 
V Stliruer, 211 N AV 25, 236 Mnh 
628 

Or—Jn re Brown’s Estate, 14 P 2d 
1107, 140 Or 615 

Ti nn—Al* (’lilies v Hardeman, 228 
S \V 3 16 115 Tenn 1. 

19 (M p 162 note 74. 

Stated otherwise 

Hijs3>and’s benetieial seizure, dur¬ 
ing lovirlure, of land in possi ^ siun 
or in winch another was ^neized in 
fee fur bim duting marriage or in 
Vvhich lie 3i,id i^erfet t efiuU>, and 
bis di ath while marriage relation 
ixists, an essential to i onsunima- 
tion c>f dowel right—Eisi nberg \ 
Stem. 13) So. 281, 222 Ala 576 

66. Mnh—Dartkowi.ik v I8ailkow- 
rik. 28) ISTAV 49. 286 Mieh 623 

19 (’ J 3) 162 note 75 

Consunimate dower, essentials, see 
inlra § 67. 

Death as rt qulsite of dower see In- 
fia § 11 

Inchoate dower, accrual of right, 
see infia § 44 

67. Ky—Northeutt V. AVhipp. 12 D 
Mon 65 

AV Va—Couth V Eastham, 73 SE 
814, 69 AV Va 710, 39 L R A ,N S . 
:407 

Death of tenant in tail without is- 
.sue see infra § 26 

Pcissibility of Inheritance by issue 
of wife see intra S 17. 
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a. Necessity for Generally 

A valid subsisting marriage is an essential require¬ 
ment of dower. 

There is no right of dower unless there is a valid 
marriage®^ subsisting at the death of the husband.®^ 

Unless otherwise provided by statute, a marriage 
IS valid and is sufficient to entitle the wife to dow¬ 
er, although without ceremonial celebration,'^® and 
marriage is sufficient to support dower without co¬ 
habitation 

Pendency of divorce action That an action for 
divorce vvas pending at the time of the husband’s 
death does not affect the wkUiw’s right to dower 72 

Adultery Althougli, as may be seen in § 52, adul¬ 
ter} of llu wife IS sometimes sufficient to bar dow¬ 
er. adultery of a woman prior to her marriage to a 
second husliand does not affect her right to dower in 
pro])eity of such hiisband.73 

Ulutl 1(170 (joi'crns Jf a marriage was \alid in 
the state in which it was contracted, its validity will 
be recognized in another state so as to entitle the 
worn.in to dower in lands in the latter state, al¬ 
though the marriage would not have been \alid if 
contracted in such state 7* 

b. Void or Voidable Marriages 

Marriages absolutely void cannot support dower, but 


a right of dower exists in the case of a voidable mar¬ 
riage before annulment thereof. 

In accord with the general requirement of a valid 
marriage, no right of dower exists where for any 
reason the marriage of the parties is absolutely 
void.75 However, marriages which are not abso¬ 
lutely void but merely voidable, and wdiich have not 
been annulled during the lifetime of the parties,, 
confer a right to dower upon the wufe,76 although 
such right IS not conferred in the absence of stat¬ 
ute, where the mtirnage is annulled in their life¬ 
time 77 Hence, wdiere m.irriages are absolutely void 
if either of the parties thereto lack mental capacity 
to enter into the relationship, no right of dower 
w'lll accrue 7^ ]t is otherwuse before annulment of 
the marriage, in lurisdictions where such marriages 
arc only \ oidable 71> 

c. Bigamous Marriages 

Except where statutes render bigamous marriages 
voidable only until final divorce or annulment, such a 
maiiiage is usually void and insufficient as a basis of 
dower 

As a rule a w^oman acquires no right to dower by 
a marnage with a man who has a former wife liv¬ 
ing al ihe time, as such sceond marriage is abso¬ 
lute K null an(] v'-oid,*'® and the s.ime is true W'hen 
a woman marrie's a second time while her first hus- 


68. S—v IjoiiKThran, 

51 set i,s4 ITS l'k; ts T.rai 

1 'I'l nvii'-iiig (.6 I-’Jd ra»T, (.J 

A PI) nr Jfg.’, Ki anted 51 

S ( t Jf'M. 2<io I S (.Jl 7s L. Kd 
512 nlif.innir di nwd 5 1 S(’t 861, 
1'9J ns 21 (j. 78 nd 1219 

III —St hoi llkopf \ DfViv 7 N K 2d 
757, M.O Ill .^‘l, IJO A nii 511 
T« nn S^\lft \ JiCci'voiuiv cl, 77 SW 
^d 8(iM ](.S Ttiin JO.-) 

19 e' .1 p 4b2 note M 

69. XJ—Ulotk \ 1* & Cm Rtalty 

(o 121 A 472, Tw.*! 96 N T 
159 

‘ Thi* (nnlimiatiiin of the marriajL?f 
IS an tsstiiliil < l( im nt of the es- 
tJiU and il inu'-t culisisL a I the 
death ol Ihe hushaiid ‘A 

woman (annot hav« tltivver, who is 
riol the wife of the man in whose 
lands she t laiins ji, at the time of 
his death ’ "- UUuk v P & Cm Rial 
ty Co , supra 

TO. Ohio—Walker v Walker, 15 
Ohio N I’. NS. 1S9 
19 C .1 p 46 ! note 81 

Comxnon.law marriag'e 

Where conirnon-l.ivv inairlapea are 
\alid, lht‘ wife as a result of sur h 
marriage cntilhd to dowir — 

Walker v Walker, 15 Ohio NP, N 
S, 189—19 CJ p 463 note 84 [a] 


71. Ala—1‘otier v Ran l.iy, 15 Ala 
129 

19 C' J p 403 note 85 

72. Ark ll..I<onib v Mullin. 268 
SW 32, 167 Aik 622 

ln\or<t as barring dower see Inlra 
t} 53 

73. I’^S- Roiighran v. Loughran, 54 

S(M C'^l 292 US 216, 78 L. Ed 

1219 leversing 66 F 2d 567 62 
Ajiplx^ 262. certioiari grant* d 51 
set 209. 290 ns 621, 78 R Ed 

512. rthiaring denied 54 S(M 861, 
292 US 615, 78 L Ed 1474 

Adultery with decedent hashand 
prior to marriage 

US- Loughran \ Ijoughran, supra 

74. US —Loughian \ laiunhi in, 

54 set 684, 292 nS 216, 78 L Ed 
1219, reversing 66 F 2d .567. 62 
Appne 262, eeitioran gianled 51 
S et 209. 290 U S 021, 78 L Ed 

512, n healing denied 51 S et 292. 
292 ns 216. 78 LEd 1219 

19 C J p 463 note 3 

75. NY—JJell V Little. 189 NYS 
955 modified on olhtr giounds 197 
NYS 674, 204 App Div 235 

19 C J p 4 62 note 82 
Cousaugiiixuty or affinity 

If a niainage is absolutely void 
bii^Musc of fonsanguinity or affinity, 
it docs not entitb the woman to i 
do\vt‘r in the man's estate—Mcll-| 

73 


\ain V S. b<iblt‘y, 59 SW 498, 109 
K\ 4 5.5, 22 K\ L 942 
Lit, 1 moil*-’ ni.iiii.iK* as void or \oid- 
abk sf I ml lit subdivision i of 
Ibis St it ion 

76. ns—Lfiufthran v Lougbran, 54 

S(M 681. 292 ns 216. 78 L TOd 
1219 revi‘rsini; 66 F 2d 567 62 

Ai»i»I)e 262, iiilioiari i;ianlfd 
5 1 S(’l 2"‘i. 290 US 621, 78 L 
Ed 512 rihtaiirig dt iiied 54 S f'l 
861, 292 US 615 78 LEd 1474 

NY- Tn ri‘ Sanib rs’ Estate, 227 N 
YS 543 131 Mis* 266 
19 e' J p 4 6 ! noli S6 
Consang-ninity or affinity 

If I ons inguinity or affinity ren¬ 
ders till mirriagt voidable only, thi‘ 
wife t iki s dowvr if thi marriage 
his not bull annuJii d 
111—Ltinb im \ Radglev, 7 111 622 

Jiid —Adkins v Holmes, 2 Ind 197 

77. NY — Prn e v Prn e, 27 NE 
:8!. 124 NY .589 12 LRA 359 

19 <’J p 463 note 87 

78. Iiul—Hullman v ITufIrnan, 99 
N E 769. 51 Ind Vpp 330 

19 e J p 462 note 82 |bl (1). (3) 

79. Vt—Wiser v Loikwood, 42 Vt 
720 

19 C.I p 462 note 82 fb] (2) 

DO. SC -I{anni.,ttr v Rannlster. 

148 SE 228. 150 SC 411 
19 CJ p 463 note 88 
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band is livinp^ The rule is not chanj^cd, in the 
absence of statute, by the fact that the marriag^e was 
contracted by the parties in pood faith, in the be¬ 
lief that the former husliand or wife was dead,^“ 
allhouph the presunijition of death from lonp ab¬ 
sence, when not rebutted, discussed in Death §§ 6, 7, 
may sup])ort the validity of the marriape and entilk 
the widow to dowcr.^3 

A statute authorizing duorce or annulment in 
the case of bigamous marriages does not necessarily 
render such marriages voidable and not \oid 
However, in some jurisdictions, by exiiress pro\ i- 
sion, they are made void only after their annuliiKiit, 
where they are entered into in go(jd faith after 
long absence of the former spouse but their an¬ 
nulment bars the right to dower.^C 

A continuance of the marital relation after the 
death of the first wnfe is sufficient to raise a pre¬ 
sumption of marriage in fact after the death of the 
former wife, and to give dower to tin second 
w'lfc,^^ but this is not so if the second marriage 
is considered meretricious at its inccjition, unltss its 
status IS changed by subsecpient agreement between 
the parties to be husband and wifc.^^ 

The fact that a woman had married a man know’'- 
nig that he had a wife living does not render invalid 
or bar her right of dower as an incident to her 


subsequent marriage to another man.^^^ 
d. Remarriage of Divorced Persons 

Remarriage of a divorced person in a Jurisdiction 
prohibiting such person from remarrying is insufficient 
to support dower except if it take place in another state 
where the marriage is vahd. 

Where the remarriage of a husband or wufe who 
has been divorced for Ins or her misconduct is pro- 
bibitexl b\ statute for a iieriod prescribed therein, 
the subsequent remarriage of cither of such parties 
within the pi nod w'hich is prcscnbexl is not suffi¬ 
cient to siqiport a claim for dowser This docs not 
ai>ply, however, where the parties marry in another 
state wdiere the marriage is valid 

§ 10. - Title or Seizin of Husband 

a Xicessity of sci/in 
b Uniee'orded conve3anccs 
c lime final sei/ni 
d Dniation of seizin 
c. Joint seizin 

a. Necessity of Seizin 

Seizin of the husband during coverture, or under 
some statutes at his death, is an essential requisite of 
dower. 

Seizin of the busb.md during cover!me is an es¬ 
sential re*C|uisite of duwer,^- whether or not the wife 


81. NY—Hell V. Little, 180 NY 
S OS'*, modinod on other grounds 
107 Y S G74. 204 App Div. 2.15. 

10 C J. p 463 note 80. 

Void foreign divorce 

l>t»\Vfr nights do not arise under 
a marriage tontr.jtled aftir obtain¬ 
ing a void fun ign divorce from a 
former husband—Bell v. Little, su¬ 
pra 

82. NY—Prioe v I’nce, 27 N N 
.iS.i, 121 NY DSD 12 L It A. iDD 

10 CJ p 463 note 00 

83. S C —Woods V Wood.s, 2 fc> C L 
470 

84. Ohio—Smith v. Smith, 5 Ohio 
St 32 

10 C.J p 4 63 note 94 

86^ NY—In le S.iiub r.s’ Kstate. 

227 NVS 543, 111 Misc 260 
19 C J p 4 03 not( 95 
Statute m effect at time of marriage 
NY'—In re Sandeis’ K<;tatt, supra 

86. NY—Priee v Pi at , 27 XK 

38.1, 121 NY. 5S0. 12 I^BA 

re\ <‘r.'=:ing 7 N YS 474, 5 1 Jliin 

340 

87. Ky—Donnelly v Donnellj, 8 B 
Mon 113 

NY—Jatk^on v Cl.iw, IS Johns 
346 

88. SC—Bannister v Bannister, 

148 S E 228, 150 S C. 411. 


89. Ala—Martin v Martin, 22 Ala 

86 . 

90. N'T—Cropse> v Ogden, 11 N 
Y 22S—Smith \. Woodworth, 41 
Bub 198 

91. U S — Lougbr<in v Lougbr.in 5 1 

Sl'l 08*1, 687. 202 US 210 78 L 

Kd 1219, rtvrrsiiig 66 F 2d OG'i, 
02 AppJre^ 202, ctrtioiaii grant¬ 
ed 71 S 209, J90 I S 021, 78 

Ed 512, rtluaiing d< iiitd 51 S 
Ct 861, 202 US (.15, 78 L Ed 1174 
10<^J p lot note 1. 

Reason for rule 

"Tb(' mere vtntutorv prohibition 
li\ tin St itc of the dermicile tilbcr 
gem rally ol the rein.iiriigc ol .i 
divoieid pttvoii Ol eil leiiiirriige 
within a jire*-! ribi d pi nod a1l<‘r the 
tiitr\ ol lh»‘ eh rite m gi\ < n euilv 
ttriileiTial flier t Such a viituie 
riot*, not in\alida!r* a iiiiiriage *>. 01 - 
tinnized in anothn ‘'l.ile in ron- 
foirnitv with Ihr law v llnit'ot '— 
Ijouglii in V Loijgliran siipn 

92. \la — Tilley \ Lett hr r, 82 So 
527 2 n.{ Ala 277 

Ark - -Fir Irl \ T> rier. 261 S A\ 37. 
103 \ik 573—\ihaiigh \ Wt 

192 SAY 171, 12T Aik 98 
Ill — CArle V Coh 120 XE 7..2, -.*2 
Ill 171 

Ind — Wndler v Elt>ran, 13 N E 2d 
JJO, 105 Ind App 564. 
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Me—Oatehel v Galt hr 1, 11.1 A 109, 
127 Mf .128 

Mnh—Barlkowiak v Bartkowiak. 

28; X W 4 9. 280 IVIuh 62.1 
N 1 Simpson v Samri^ori 124 A 
70S »n, N J Erl I9S Gt Idliaiisi r 

\ Sthulz, 116 A 79] 9 1 N J Em 
419, ji A Lit 1070—Weaver \ 
Fitltison. Ill A .700. 92 X I Er, 
170 

X 1 —Ml lenkv \ M» Ir n, 1 >4 N E 
822. 2;3 NY 19. i.vtis,n- 1S9 X 
yS 798, 198 Ap]»I>i\ 06—In n 

FoVs Will, 29 ; X y S 468, 250 

AppDiv 31. motion granted 29(, 
XVS 829 250 Api>J>iv 858. at- 

Mii.ird 11 X E 2d 777, 275 NA 001, 
motion dr njr‘d In le X^ugrnl, 12 X 
E 2d 575, 276 N Y 501—In re CDli- 
erwaUhr, 291 N A" S UMU. 249 App 
l>i\ 702—flahhr v Gahler, l‘)3 N 
A" S 500 IIS Misr 5 M 
X F—M«l,awhorn \ Smith 191 S 
J-: ..5, 211 NC 513. 110 A L Tl 

9S0 

Statutory seizin 

The phraso “of which .such hus¬ 
band died SI i/eel.” as used in st.atute 
.srlliMg trrrlh inter whieh wife 

taki s as dowel, meant the .same* boMi 
heloio and after amendment e>f 1891 
— Rotizel V. Beal, 110 S W 2d 591, 
196 Ark 5. 

“Seized or possessed” of legal es¬ 
tate—Walker v. Close. 125 So 521, 



28 C.J.S. 


DOWER 


§ io 


shall be entitled to dower depending on both the 
character and duration of such seizin To entitle 
a widow to dower at common law, and generally un¬ 
der the statutes, the husband must have been seized 
of an estate of mhenlance in real property at some 
time during coverture,*^* or, under some statutes 
changing the common law in this respect, at the 
lime of the husliaiid’s dcalh*’^ Under this rule the 
widow has no dower in lands of an heir so long as 
they remain in the possession and control of the 
ancestor’s administrator for pa\nKnt of ontslanding 
debts,'’6 Q|- lands acquired under a tax (ked which 
has been canceled She has dower, however, in 
land held inuk r a title by advei se poss( ssion Un¬ 
der some statutes seizin of anolht r to the use e)f 
the husband may be sufficient 

Seizin at common law anil under some statutes 
need not be actual, as in the case' of curtesy, dis 
cussed in ( urtesy § 6, but a sei/in in law is suffi¬ 
cient without a seizin in fact ^ In other worels, 
there must be either an actual possessiem of a free¬ 
hold estate, or a right to immediate possession or 
enjoyment of such an estate- If the hiisbatiel is 
owner of the fee, the fact that he never had actinil 
jiosscssion during his lifetime is insufflcu'nt to de- 
jirivc his widow of dower,-^ and, although jiosscs- 
sion alone without title is insufficii nl sei/in on vehich 
to base df)wer,4 a husband exercising ownershi]) 
under a contract to purchase realty by erecting a 


building and paying a substantial part of the pur¬ 
chase price IS “seized and possessed” under an eq¬ 
uitable title.5 

Right of entry Kxcept where the common-law 
rule in this respect has been changed by statute, a 
mere right of entry, or a right of action to obtain 
se 1/111 in the husband, is not sufficient to entitle his 
widow to elowcr*' 1 bus, where the si izin of a man 
IS ehvesled by the entry of a disseizor before his 
marriage, and continues thus di\ested ehiring the 
coverture, the hnsb.ind has a right of eiitr^ iqion 
the lands, but unless such right is exercised prior to 
his death the want of sci/in in him elc])ri\cs his 
widow' of her right to dower W here sei/in is lost 
before marriage b}' a conveyance of lanel on a con¬ 
dition subsequent, and such e'ondition is not com- 
])lied with, thus vesting the granteir wnlh a right of 
reentry, the widow' of the grantor is not entilleel to 
elower in the lands conveyeel unless the grantor has 
exercised such right during his lifetime ^ 

Personal property. Under statutes creating dow¬ 
er 111 personal jireiperl}, owMiershij) in husbaiul at 
time of his death is essential for dower to attach 
to such property.^ 

b. Unrecorded Conveyances 

Ordinarily seizin of the husband based on an un¬ 
recorded deed is sufficient basis for dower as against 
heirs and devisees of the husband and those having no- 


MS Kla not, ii'lifarinjf donitd 126 
So 2S9 OS Fla tlO.} 

Title and possession 
S —Hizilwood \ Maves, SE 

672. Ill SF 23 

I’ropeity and ihtdlrs or inti ri sts 
subjecl to dower s<*c infra IJ— 
33. 

93. Ala—Ilamm v ButU r, 112 So 
141. 216 Ala 572 

94. Ark—Field v T\ nor, 261 SW 
35, 163 Ark 373—Murjdiy v liook- 
f'r, 214 SW 63 13') Ark 469 

IS J—Gt Idhausi r \ Siliulz, 116 A 
7')J, 93 N J Ell 449. 21 AER 1070 
N \ — kTolonk> V Ml It n, 134 N E 

832, 233 N Y 19. loxtr.^jrij,- 189 N 
Y S 79S, 198 App l»i\ 6(. 

Or—Giatton v (li atlon’s Estate, 283 
p 747, 133 Or 65 
19 C J p 163 note 5. 

95. Ga—(^ook v Fir.st Eat Bank, 
122 SE 686. 158 Ga 175 

10 CJ p 516 note 10 

Alienation diiimi^ lovoituie as de- 
ttalint? dower, see infra 60 

96. Atk—Tate v Ja>, 31 Ark 576 

97. Ill —Glo.s V Gerrity, 60 N E 

833, 190 111 515 

98. Ky—Hawkins v. Page, 4 TB 
Mon. 136. 


99. NJ—Wtaver v I'atti'rson, 111 
\ 506 92 N I Eq l^O 
Equit ilde estate oi interest as sub- 
ji I t of dower see infra 29 

1. Ark—Miirpb> v Booker, 214 S 
AV 63. 139 Aik 169 

N .1 --Geldliauser v S< hul/, 116 A 
791. 93 NJ Eq 449. 21 A L K. 1070 
19 C J p 464 note 15 

Seizin in deed or fact or in law is 
m 11 ssai V -Ml li nky v Mt li n, 131 
NE 823. 233 N A' 19 rewersing 189 
N A' S 798, 198 App Oiv 66—Oabler 
V Gabler, 193 N 1' S 500, 118 Misc 
534 

2. Ark—Mutfiby v Booker, 214 S 
W 63, 139 Aik 109 

Del—Bradford v. Cu]bn.th, Super, 
10 A 2d 5{4 
19 e.El p 464 note 16. 

Seizin in possession 

Ala—Tilliy V Liilehcr, 82 So 527, 
203 Ala 277 
In equitable estate 

I'lider statute giving Tight of dow¬ 
er in an equitabli est.ite, thi n must 
be such a right of immediate pos¬ 
session on the part ot the husb.ind 
as to lonstitule se'izin in law—Mur¬ 
phy V. Booker, 214 S W 63, 139 Aik 
469 

3. Kv—Cirr \ Hart, 32 S W 2d 432, 
2 52 Ky. 37. 
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4. Fla—l^ange v Lange, 182 So 807, 
133 Fl.i 4 17 

Possession after antenuptial convey¬ 
ance 

Fla —Tainge v Lange, supra. 

Rigrlit of possession 

NA'—In ri Oberwalder, 291 NYS 
lOOl, 249 App l)i\ 762 

5. Fla —Blount v Bust, 121 So 472, 
97 Fla 419 

6. Mo—Ellis V Kvgtr, 3 S AV 23, 
90 Mo 600 

NG—'riionijison V. Tlionipson, 46 N 
G 4 ;o 

7. NG—Thompson v. Thompson. 

SUpia 

8. Mo—Ellis V. K^gvr, 3 S AA' 23, 
90 Mo (lOO 

19 G I p 105 note 2; 

Gon\i\.inec bv Iiusband before mar¬ 
lin gt as atti ( ting dowti right see 
infra § 58 

9. ITS—Wist \ Miller, C G A HI , 
78 F 3d 4 79, lertiorari deniid 56 S 
Gt 150, 290 US 633. 80 L Ed 450, 
undei Illinois and Missouri stat¬ 
utes 

Fla—Williams v Collier. 162 So 808. 
120 Fla 24s, denying rehearing 158 
So 815. 120 Fla. 248. 
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tice. On the other hand, an unrecorded deed by the 
husband may divest him of seizin so as to defeat dower. 

The ng:hts of a widow to dower in lands held by 
her husband under an unrecorded deed will largely 
depend upon the effect accorded to unrecorded con¬ 
veyances by the recording acts of the several 
states.!® As discussed in Deeds §§ 71-7Q, the gen¬ 
eral rule in the United States is that an unrecorded 
deed is good, not onl> as against the grantor, his 
heirs and devisees, but also as against all persons 
having notice of the rights of the grantee, and 
therefore as against all such persons the wife is 
entitled to her dower, although the deed to her hus¬ 
band was not recorded,1! although it will be other¬ 
wise if bona fide jnirchasers or judgment creditors 
acquire rights as against the unrecorded convey¬ 
ance.!- been held, however, that seizin is 

not complete, so as to entitle the widow to dtiwer, 
unless the deed vesting title in the husband was duly 
recorded.!3 

On the other hand, an unrecorded deed made and 
delivered by the husband before marriage will di¬ 
vest his seizin and prevent a right of dower from 
attaching !4 

c. Beneficial Seizin 

Seizin of the husband must be to his own use and 
benefit. 

To entitle a widow to dower the seizin of the 
husband must have been for his own use and bene- 
fit,!5 and not a mere naked seizin in trust for anoth¬ 
er,!® any beneficKd intert st in the husband, no 


matter how slight or fleeting, will create a right of 
dower.! 

d. Duration of Seizin 

(1) General rule 

(2) Transitory seizin 

(1) General Rule 

If seizin IS beneficial and not transitory It Is suffl. 
cient no matter of however short a duration. 

Any period of time, however short, during which 
seizin subsists, will be a sufficient foundation for 
the right to dow'cr,!^ provided, as discussed in sub¬ 
division c of this section, it is beneficial seizin, and 
not merely transitory, as discussed in subdivision 
d (2) of this section. 

(2) ^J'ransitory Seizin 

Transitory seizin is an insufficient basis for dower. 

Where the sci/iii of the husband is merely transi¬ 
tory, as where the same act w'hich gives him the es¬ 
tate convc>s It out of him, or where he is only a 
mere conduit for the passage of the title, the wife i.s 
not entitled to dower!® 

Simultaneous deed and mortgage. Where a deed 
for land is executed and simultaneously therewith 
the purchaser gives to the vendor or any other per¬ 
son a mortgage upon the same lands to secure the 
payment of any portion of the purchase money, the 
purchaser acquires no such sci/in, as against the 
holder of the mortgage, or his assigns, as will en¬ 
title his wife to dower,-® in the absence of statute 


10> Va— Building. et< , Co v Fra>, 
32 S 15 5S. 96 Va 569 

Neccssit\ of roiording di*eds K^ntT- 
ally see Detd.s 71 

11 . Ind—Brannon \ May. 4J Ind 
92 

Vt—Corlisa V C’orliss, 8 Vt *572 

19 C.J p 500 note 3 

PnrcliaBer at sheriff's execution sale 

SC.— Pickett V Bvles, 5 SC -’7.5 

12. Ill—Strihlintr v. Jtoss, 16 111 

122 

13. N C.—Thomas v. Thorn is, 52 N 
C. 123 

14. NC—T’ndKen v TTidtjtn, 129 
S K 4L9 190 N C 102 

19 CJ p 165 note 27 

Seism defeated 

NC—Prjdtreri v ITidfi:tn, supia 

15. Ala—Fisenheirr \ Stein, 1 rt So 

281, 222 Ala 576—IhiniMi \ But hr 
112 So 141. 215 Ahi 572—Tilkx v 
Letcher, 82 So 527. 20'5 Al » 277 

A.rk— llickw v. Fkttlui, 226 SVV 
524. 147 Aik 14 

N.C.—Prldwren v ]’ridden, 129 SE 
419, 190 NC 102 

19 C.J. P 465 note 28. 


16. Ala—Eisenherg v Stem, 133 So 
281, 222 Ala 576 

NC—ITidj^in V TTidgen, 129 SE 
419, 190 N C 102 
19 C 7 p 4 6.> note 2X 
Trust estates htld by husband see 
infra 31 

17. Ala — IJamm v Butler, 112 So 
141, 215 Ala 572 

Fla-—Blount v. Bost, 121 So 472, 
97 Fla 419 
19 C J p Hi5 note 29 

18. Ala—ll.iinm Butler, 112 So 
14J. 215 Ala 572 

I’.i—f Jr id‘ 4 :etoi d V Croh, 13 Pa Dist 
At Co 70 1, afllrnud KiO A 4 51, 3i»6 
J’a 566 156 A 612, 102 I’a Super 

1 IS, whitli IS aliiinitd 15S A 260, 
.105 Pa 554 
19 C.r p 4 65 note 30 
Equitable and leg'ol title merg'ed 
* V\ ht re husl»antl txrrcjsed owner¬ 
ship under toritiaei of jiurchase hv 
I r<*ctin^ huildiiiK on land and pavinj^ 
suhst.intial l^art of purchase priee 
husband beiairie benefhiarv, t^eized 
and i>osst ssed' of land undi r an equi¬ 
table title and where he latir ac¬ 
quired lepal title, which he toiuevid 
at tlie same time he received his 

76 


deed, land became sulijcit to wife's 
dow'er rirhts ”—Blount \ Bost, 121 
So 4 72. 97 Fla 449 

19. Ala —Hamrn v Butler, 112 So 
HI. 215 Ala. 572 

\rk—Ilicks V Fletcher, 226 SW 
524, 525. 147 Ark 14, quoting? Cor¬ 
pus Juris. 

Mich —SaKendorph v Lutz, 281 N 
W 553. 286 Mith 103 
19 CJ i» 4 65 note 32 
Simultaneous aerreement to convey 
WhciL hu^^hand i>i lor to convey¬ 
ance to him of land agreed to convey 
a 7x»rtion then of simultaneously 
witii the conveyance to him of the 
land, I7ie wife was not entitled to 
dower in the portion he iiad agreed 
to iiconvcj —Milks v Fletcher, 226 
SW 524, 147 Ark 14 

20. Ala—Hamm v Butler, 112 So 
in. Ill, 215 Ala 572. 

1 9 C J p 4 66 note 35 

*‘The reason of tiiiB rule is found 
in tilt' nt'cessity and equity of pro¬ 
tecting the vendor—the original own¬ 
er of the lee—in securing full pay¬ 
ment for the property, as against the 
right of dower, and relates to the es¬ 
tate conveyed by the mortgage exe- 
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affecting the rule,21 and some statutes expressly so 
provide 22 The deed and mortgage are held to 
constitute a single act and to result in clothing the 
purchaser with a transitory seizin only 23 

The two instruments need not correspond in date, 
provided they arc delivered at the same time, since 
they take effect from the time of delivery onl3',24 
but simultaneous delivery is necessary2‘'> or at least 
there must be a contract for simultaneous delivery 
of the deed and mortgage 26 

The fact that other premises of the mortgagor are 
included in the same mortgage as a further security 
for the purchase money is not matcrial.2'? 

e. Joint Seizin 

Seizin of the husband must be sole, not Joint. 

At common law the seizin of the husband must be 
sole for dower to attach,28 dower not being an in¬ 
cident of joint tenancy.29 Hence, as will be seen 


§ 12 

in § 18, there is no dower at common law in prop¬ 
erty held by the husband as a joint tenant. It is 
otherwise with respect to tenancies in common, as 
each cotenant in such case is seized of a separate 
freehold estate.^® 

§ 11. - Death of Husband 

Death of husband is essential to consummation of 
dower. 

The last essential for the consummation of the 
wife’s dower is the death of the husband, and by 
this an actual death is intended Excejit where 
the rule has been changed by statute, civil death, as 
where the husband has been convicted of a crime 
and sentenced for life, is not sufficient to authorize 
the recovery of dower.22 

In claims for dower as in other cases the hus¬ 
band’s death may be proved presumiitively by ab¬ 
sence for a certain number of years without knowl¬ 
edge concerning his whereaboiits.23 


n. PROPERTY AND ESTATES OR INTERESTS SUBJECT TO DOWER 


A. PROPERTY 


§12. Lands, Tenements, and Hereditaments 
in General 

a. Realty in general 

b. Hereditaments 

c. Unimproved lands 

a. Realty in Oeneral 

Generally dower attaches to and is confined to realty. 


The common-law estate of dower was confined to 
an interest in real estate,^^ and, as a general rule, 
dower attaches to all lands and tenements of which 
the husband was seized of an estate of inheritance 
at any time during coverture, or, under some stat¬ 
utes, at the time of his death 35 xhis is so whether 
the dowress can make beneficial use thereof nr 


cuted to secure the purchase mono, 
not the equity of redemption which 
vests in the mortgai^or under the 
deed ”—Hamm v Butler, .supra 
Elf act of disebaxcre of xuoxte'aere 
Satisfaction of husband's pui- 
christ-mc^nc y moitK^apo tarries s< isin 
back to date of convevance to him, 
and will’.s ri|?ht of dower attaches to 
Mi< h cstTle—Hamm v Butler, supra 
J‘) r .7 p 406 note 35 [c J 
Bower in: 

K(iuity of redemption see infia S 

.10 

Proceeds of mort&atjf* sale see in- 
lia § 14 

I'riority of riR:ht.s of mortj^apres see 
infra § 36 

21. Gti —Slaughter v CulpcpptT, 44 
Ga 319—Ru.st v BillinTfsli'a, 44 Ga 
306 

19 C.I p 467 note 36 

22. N Y —Boies v Benham, 28 N E 
657, 127 NY 620, 14 LRA 55 

19 C J p 467 note 37 

23. Mo—Fontaine v Boatmen's Sav. 
Inst, 57 Mo 552 


24. PS—Ma>l)urrv v Brien Md , 
1.5 T'el 21 10 LEd 64 6 

19 CJ p 467 note 39 

25. Md—Rawlings v Lowndes, 31 
Md 619 

2©. Va—\Vhi*atl«*\ \ Galhctun. 12 
Li igh 269. 39 Va 269, 37 Am D 
651 

27. Mt-Moore v Hollins, 45 Mt 

193 

28. Ohio—Fleming \ Morning^dar, 
4 Ohio N P .N S , 10.5 

29. Ill —Johnson v Muntz, 4 N E 2d 
826. 364 Ill 484 

30. Ohio—Fleming v AlorniriK^tar, 
4 Ohio N P N S , 4 05 

31. Ark—Arhaugh v We.st, 192 S 
W 171. 173, 127 Ark 98 

Fla—Williams \ Iticon, 196 So 667 

NC—Higdon v Higdon, 173 SE 
2 73. 206 NO 62 

WVa—Ruh> V Ruby, 163 SE 717, 
112 W Va 63 

19 C J p 467 note 49 

Dower consummate before assign¬ 
ment see infra §§ 67-78 
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32. NY—A\ory v Everett, 18 N E 
148. 110 NY 317, 6 Am S R 368, 1 
L R A 264 

19 CJ p 467 notes 50, 51 

33. Iowa—Shcrod v EUvcll, 73 N. 
W 19 J 104 Iowa 253 

Jhc>of ol death in actions to recover 
de)Wi*r see infra § 93 

34. Ill—(aiger v Merle, j 96 NE 

497, 160 111 497, ctrtioiaii denied 

56 set 154, 296 P S 6 JO 8a L 
Ed 14 8 

NC—MiGehee V McGi bet 137 SE 
6S4. 189 N C 558 

Tex—Sl.ite* \ .lorws, (^iv App 29l) S. 
W 2 14, re‘vcised on othe i giounds 
Jones V Slate ComApp, 5 S W 2d 
97.J 

In its primary sense 

N^ —In re Trevor's Will. 204 NY. 
S 387, 2C9 App Bi\ 1 

35. Ala—Be <‘pwater Black Creek 
Coal Co V Lemg, 139 So 236, 224 
Ala 61—People's Bank of Red Lev¬ 
el V Barrow & Wiggins, 94 So. 
600, 208 Ala. 433. 
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not.36 

Dower cannot be assigned in a burial nor is 
there any right of dower in an easement,or in 
improvements made on land by mistake by the wid¬ 
ow after her husband’s death. 39 

b. Hereditaments 

Hereditaments, corporeal or incorporeal, appendant to 
or growing out of realty are subject to dower 

It has been said that all hi leilit.iTrunls, whether 
corporciil or iiicoriM)ri al, which s.uor of the nally 
are as a jj:cniial rub subject to dower'*'* 1'hus ct r- 
tain incorporeal heredil.iininls which hcloner to the 
husband as an inhirUaiice, such as rights to fish- 
ing;’,'*t mininu;^, discussid in 5$ lt>, rentsj- or an\ oth¬ 
er similar rii^ht appi ndant to .ind i^rowiuq; out of 
the rcaU> ma> be allotted to a widow for hi r dow¬ 
er.-* 3 


c. Unimproved Lands 

Except where statutes provide otherwise, It Is gen¬ 
era//y held that dower exists m wild or unimproved lands. 

Where the rule is not affected by statute, it is 
I vcr> t^eiierally held that a widow is entitled to dow- 
I er Ill wild or iinmiiiroxed lands of wdiich her hus¬ 
band died seized-** In some states, however, the 
widow IS excluded from dower in wold and uncul¬ 
tivated lands, iinkss usid in connection with the 
dwillinj^ house or with cultnatcd lands, in which 
cast she is cut it lid to dower.'**"^ 

§ 13. Personal Property and Choses in Ac¬ 
tion in General 

Apart from statute so providing, personal property is 
not subject to dower. 

Till definition of dow'er at common law and gen¬ 
erally under the statutes confines its a])]>licatioii to 
real jiropert}, and a widow' is not entitled tf) dovver 
in ht r hushaiid’s })irs()iud pro])erl^ or choses iii ac¬ 
tion'**» In a few' st.itts. howtvci, the statutes gi\c 


Ark—Arbaiij^h v Wist, lOJ S\V 171 
1J7 Aik MS 

<5,1—JLoher \ iJ irliiT, 1(»S SK r.20, 
152 Oa MS 

Kv —Ti inible \ Kinlu<k\ JiiM i ("oal 
('•orporat ion, '11 S VV Jel .'U)7 2.)n K^ 
301—Carr v Ilait, 22 S W 2d 112, 
232 Ky 37 

NC —e,rimn v (Irillin, 131 SK 585. 
IMl N(^ 227 

Tt'nn—^^Vbltl•b(Mc^ v I>t ovv iisvillo 

Bank, (il S W 2d M75. 16G Timn 241) 
—Sax age v Sav'aK<‘, 4 TtniiApp 
277 

Va—Sliioklfr v Byrd. 198 SE 918, 
171 Va *117—Harmon v I t*<«iy, 134 
SE 701 J15 Va 578 
19 CJ p 4G8 note 55 
Soxnestoacl 

( 1 ) 111 *;ome jut isdu lions a xvife 
has a tloxxir int< n si m bir hus¬ 
bands bomisle.id rial i viate 

Kla—Hutibinsi'n \ Stone, 81 So 
151 7M Ela 157 

111—Jlowt \ Blown, 121 >.E 46, 287 

111 . 5’.2 

19 C J p 108 nolt ,55 fb] 

(2) If thi hu-b.ind is .seized in 

fie of Hh lioiiH si» id the xxili h.is 
the lo down in it and it liny 

abindon tlie bomesu.id and tin will 
surxiMs the busli.md sbi would 
continue to ow’n a down inleiist in 
Il uneb 1 C'oeU 1907 ^ .;si2, uni, ss ib- 
pined of It in xvliole oi in part !>» 
he*r sepaialo t stale if anv under § 
3814 -IN'opb’s Bank of Kid la \ ed x 
Barroxv Ac Wi^nins, 91 So Otto, 20S 
Ala 433 

Statutory home site 

Husband’s slatutoiy' bonie site on 
death descends to heirs. Mibje e t to 
doxver rights of wndoxx —Bu\d x 
Brooks, 150 SE 178, 197 K C 611 


Prior to abolition by statute 

>.» b—Enm.n x Union Slate Bank ot 
Jinx.lid 2'’,0 NW 741. 121 Nib 
257, cirtioian denieel 52 S Ct 33, 
281 US 655 76 L Ed 555 

is > —In le' ('ariiex'ab's Will 285 N 
VS 591 158 Mist* 2 M(i nxcrsidon 

othir KriMiiids 289 N 1 S 185, 218 
App Dix 62 

36. WVa—Rixnolds x Whiliseai- 
ver, 66 S E 518, 66 A\ Va 388 

37. Mo—Chouteau v Mis--ouri l‘ac 
B C''o. 22 S W 458. 30 SW 2M9. 
122 Mo 375 

NV—I*riie X Uriei , 7 NTS 474 54 

ilun 349 rexcised on other gnuinds 
27 N E 38 1. 121 N \ 589. 12 ERA 

359 

38. Mo—Choutt'au v Missouri Pat 
R Co 22 SW 458. 30 SW 299, 
122 Mo 175 

39. N Y—Emnch v Emrich. 113 N 
YS 1052, 129 AppUix 557 

40. Aik—Cbibbrs v Pollock, 13 S. 
W 2d 8. 178 Ark 1031 

19 CJ p 108 note 60 

41. Ml —Wxman v Olixer, 75 Me 
121 

19 C J p 40s note 61 

42. Ala—Boyd v Iluntir, 44 Ala 
705 

19C.J p 46s note 62 

43. NY—Bedlow v Stillw'ell, .53 N 

E 20 158 N 5 292 aflirrniiig 36 N 

1 S 129 Ml Ilun 381 

19 CJ p 408 noti 03 

44. Va —Maeaulay v Dismal 

Swamp Land Co, 2 Rob 50/. 41 
Va 507 

19 C J p 109 nott 78. 
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45. Ml -Ei>rd v Eiskine, .50 Me 
227 

19 e' J p 169 neiti 79 

46. US—West X Milbr. (’•(’’ A Til, 
7S T<’2d 179, leitioraii d«niitl .50 S 
Ct 150 29r> US 03.1. SO L Ed 150 
limb 1 Illinois and Alissoun stat¬ 
utes 

III—Clark V Hanson, 151 NE '109, 
.120 HI 480—Simons v CViilett, 2 48 
Til App 453 

Mull—Iblroil Trust <'o x Bakei, 
20 J NW 154 210 Miih 55l, re¬ 

in .iring denied 204 NW 771, 210 
Miih 551 

19 C.I p 172 note 10 

►Strictly speaking doxver rights’ 
arc only such rigbis as a xxidow^ may 
b.ixe 111 her husband's teal estate 
and in legal parlance, this phr ise 
w^ould not include her claim to a dis- 
Iributixc share* of the personal prop¬ 
erly belonging to his cstati”—Mi- 
(lehee X MiHlehee, 127 SE 684, 687, 
189 N(' 558. 

Debts due husband an not subject 
to dower —Ford v Stiect. 106 SE 
.379, 129 Va 437 
CouBtructiou of statute 

Thai 1} 6 of arrie-iidmcnt to AVills 
All 111 1847 piovideel that ‘dow'er.’ as 
used III 1} 40, should be construed to 
include one third of pe*rsoiial nslale 
alter payment of debts e>nly e*nlaiged 
tbi XX Old .as useil in that section, the 
xyord "doxyer” as use*d m the Doxver 
All. Rex St 1845 e 109 reteriing to 
an lull rest in realty only —Clark v. 
H uisoii, 151 N E 369, '120 111 480 
Corporate stock 

(1) As may' be seen In Coipora- 
Ijons § 194 c (2). shares of stock of 
lorpoiations wdiose assets consist en- 
tiicly or chielly of realty are now 
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“dower” in personal property or choscs in action i a. In General 


owned by the husband at the time of his death.^" 

The wortl “dower” may stand so connected in a 
will as to mean the widow’s share of jiersonal 
jiroperty as well as dowser in real property,^^ or it 
may be used in its technical sense 

Where personalty settled ujion marriage to the 
use of the ji.irtus for life, with remainder to their 
issue, IS converted into land by the husb.ind after 
the death of the wife, his second wife will be en¬ 
titled to dowar in the land, although it is in other 
resjiects to be treated as personalty 

Insurance money. Where insured buildings on an 
estate in which the widow is entitled to dow’^cr have 
been burned after the death of the husband, she is 
entitled to a portion of the insurance money,‘*l and 
under some statutes, life insurance pa>ablc to the 
husband or his rejiresentatives is subject to dow'et 
However, there is no contingent right of dower in 
the proceeds of insurance on buildings destroyed by 
fire as to which the husband was vendee under a 
contract providing that insurance money w^as to be 
paid to the vendor 

§ 14. Proceeds of Sale or Condemnation of 
Land 

a In general 

b Side directed by testator 
c S.ile to satisfy mortgage 
d. Condt mnation procet dings 


The proceeds or surplus proceeds of land of the hus¬ 
band sold under varying circumstances may be subject 
to dower. 

Under the doctrine of equitable conversion dis¬ 
cussed in Conversion § 31, dower ma\ attach against 
the proceeds of the sale of real estate, as in the 
case of realty sold under some claim or right which 
IS superior to the riglits of both the husband and 
the w'lfe but which does not affect the wnfe’s right 
as against the husband and his heirs So, where 
the husband’s lands are sold after his death uneler 
a statute or by oreler of court, courts of equity will 
generally allow a widow her dower out of the pro¬ 
ceeds of such sale, rather than assign it out of the 
real estate itself.The widow is entitled to dower 
in the surplus of land sold after vendee’s death to 
satisfy a vendor’s hen.-'*® However, the wielow can¬ 
not look to the purchaser w^heii the land has sold for 
more than necessary to satisfy the hen, her only 
I claim being against the distributees who received 
the surplus.^'^ 

Where lands are sold for a specific purpose after 
the husband’s death free from the widow’s dower, 
her dower attaches to the* surplus preiceeds of such 
sale,*'"’^ the general rule being that such surplus shall 
be considered as land so far as to vest it in the jier- 
sons who would have been entitled if the land had 
remained unsold Whe re land has been sold for 
a specific purpose, although the w'lfe joined in the 
coil' eyance, the surplus has been held subject to her 
right of dower,but this doctrine is not universally 


MMisideifd p*r'-onillv and lionop arc 
licit dowalilc - JVIc I lout, lid V He p- 
liurn, Z> l»’la r»6S —19 f J p 468 note 
66 

(J) Thcie IS c irlv opinion to ttie 
conlT.iiN ' -fopc land v Copeland, 7 
Hush, Kv , .MS—1‘) fJ* .T }i 468 note 
6.7 

47. US—AVc St V iMilhr C C A Til , 
78 F 2d 47'*. ccTlioiari dcuiicd .76 
SCI 156, J'*6 US 6‘IJ. SO H Fd 

150 

Aik - Lc_f V Potlc'i 100 S VV 2d 252. 
lot A?k 4*H — Childfis v 1‘cdloc.k, 
i; S W 2d 8. 178 \ik 1021 T.,ill\ 
V. L.ill\. 11 S \V 2d 767. 1 78 Ark 
224—llolooinb \ TVIullm, 268 S W 
22. 167 Aik 622 

Fl.a—Willicims. v (’’ollni, 162 So 868. 
120 Fla 2 18, dc n\in*^ nhc.iiing 158 
So 817. 120 Fla 218—Sciki'.^i.in \ 
Nc-\vm.an, 06 So *178. 85 Fla 2SS 
19 C J p 172 note 11. 

Interest on notes 

Dower partakes in inttre.at on 
notes of the* estate colic ctfd hy the. 
excc-Utor whc‘rc‘ the notess aic* subject 
to dower-—In re Arnold’s Fstaic, 1 
Ohio N. 1 ’,NS. 167 . 


43. IST .T — Xclamson v. Avrc‘s, 5 XT 
Fci 34 9 

49. Me—Hi.ackett \ i..eishton, 7 Mo 
18.3 

1‘* C .r p 472 note 13 

50. SC—I’olts V. Cogdtll, 1 S C 17(1 
4 54 

51- N C --Campbell v Murphy, 57 N 
C *157 

52. Aik—L.tc V Potter, 100 S W 2d 
272. 1'*:{ Aik 401 

Okl—Hurdett \ Hiirdc-tt. J09 P 922. 

26 Okl 116. 35 HUA.NS, 064 
As personal property 

Under sl.ilule crcatiiiji dowel in 
j>e 1 seni il piopeity, the \alue of un- 
p.iiel installtiie nth of iri'-uiaiiee i»iid 
to insuied’s est it»^ on d* illi of be ne- 
lieiai> was ht Id sul»i«*ct to dower of 
insured's widow - Childeis v J’ol- 
lo(k. 13 SW2el 8. 178 Ark 10 51 
As chose III action at time' of 
death—Dee v Peitltr, 100 S W 2d 

2.72, 193 Ark 401 
Extent of interest 

Widows was he Id not entitled to 
dowM r inteic'st m items erf insurant t 
received and also item of deposit of 
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part of it in bank bv a<lrnini.st ratoi — 


Til 11V 

V 

Killy, 

, 11 

S W 2d 

765, 

178 

Aik 

324 






53. 

Va - 

—Firrd 

V 

St r c'et. 

106 

S E 

379, IJ 

:9 Va. 

437. 




54. 

18 C 

— Citiye ns 

Hank & 

Trust 

Co 

\ 

W a 

IkiiiS, 

1 S E 2d 853 

215 

N C 

292 






55. 

Ala 

—William*- 

on V. Alason, 

, 23 


A1i 488 

10 C I. p 4 70 note 81 


56. WV.i — Mai tin v Smith, 25 W 
Va 579 

10 C' 1 p 4 85 note 73 

57. K\ - Italelifte- \ M ison, 17 S. 
W I ;s. 02 K\ l'*0 

19 C I p 185 note 71 

58. XC—I ai'^e.ms \ Lf.ak, 167 SE 
.763 204 18 C 86 

10 C.T p 470 note 82 

59. Ala—Wil li.iiiisoii v. Alason, 23 
Al.i 188 

19 CJ i> 4 70 note 83. 

60. Ky—MeC’lairi v. Me.Clain, 153 

S \V 231. 172 Ky 206, Ann Cas. 

101.7 A 175 

19 C.J p 470 note 84. 
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accepted Where the wife joins with her hus¬ 
band in a deed of trust of lands for the benefit of 
creditors, she is entitled upon the death of the hus¬ 
band to dower in the proceeds of the sale of such 
lands after the payment of the husband’s debts 

In Pennsylvania, where lands arc considered chat¬ 
tels for payment of the husband’s debts diiriuf^: his 
lifetime to the exclusion of dower, see infra § 40. 
if there is any surplus remaining- after the ]>aynunt 
of debts, it is personal pro])erty belonging to the 
husband on which the wife has no claim for dow- 
cr.®3 If, however, husband conveys his lands by 
voluntary assignment for the benefit of his creditors, 
without his wife joining with him in such convey¬ 
ance, she is entitled to dimer in the entire juo- 
ceeds of the sale 

Antcnuptwl contract of sale. A balance of pur¬ 
chase price jiaid to the c\tcut<jr of a deceased \tii- 
dor’s estate for land acquired by decedent subject 
to contr.ict of sale prior to his marriage is person¬ 
alty and not subject to dower 

b. Sale Directed by Testator 

Proceeds of land directed to be sold for distribution 
are not subject to dower of widow of distributee. It is 
otherwise as to the proceeds of land specifically devised 
subject to a discretionary power of sale 

Where land is dirccttd to be sold by a testator, 
and the proceeds to bi disinbuted among tlu jier- 
sons named in the will, neither of such persons 
takes such an iiitcusi ni the land as tor eiilille his 
wife to dower Wlure, however, land is sjrt 
cifically di vised subpcl to a discretionarv ])ower of 
sale which is exercistd m accoid with the provi¬ 


sions of the will, the widow is entitled to dower in 
the proceeds 

Where the proceeds are directed to be reinvested 
in land, they will be regarded as so invested, and the 
widow w'lll be entitled to dower in the fund, al¬ 
though It has not been so invested.®^ 

c. Sale to Satisfy Mortgage 

Ordinarily a widow takes dower in the surplus re¬ 
maining after sale on foreclosure of a mortgage having 
priority over her dower right in the land, even in some 
cases where the foreclosure is before the death of the 
husband In some states, however, the surplus is free 
of dower where the foreclosure is during life of the hus¬ 
band and such surplus is disposed of before his death. 

Where lands mortgaged prior to the marriage are 
sold by the executor to satisfy the mortgage, the 
widow is entitled t^) dower in the surplus remaining 
after satisfaction of the mortgage So, where a 
wife ]oiiis with her husband in a mortgage, and the 
])rcmists are sold upon a foreclosurt after the hus¬ 
band’s death, the widow is tiUithd to dow'er in aiiv 
surplus nmaiiimg after tht satisfaction of tlu 
mortgage (Ubt and costs,'J’n u, entitled to 

have dowir m kmdr if this will not jirevciit satis¬ 
faction of the mortgige (kht 

Where the foreclosure tiiKes place before thi 
husband’s death, the .luthonties differ as to the w id 
ow’s right of dower in the surplus. Tn simie states 
dowir att.ichis thereto,"- and, as disetissed in S 
infra, the rigid is jirotected and fully preserved Tn 
other states, however, such surplus is lu Id to belong 
absoluteIv to the husband freed from dower rights 
.111(1 subj' Cl to the claims of the Tiusbaiiers creditors 
aiiel heirs 


61. Ill — 

-T\‘lull man v l’< 

u ot k 

16 

Ill Apji 

.3S2 , 

atlinm d 3 

N E 

719, 

115 111 

'*12 




19 C J p 

4 70 no 

lo 85 



62. Aid - 

-J'ru c> 

v Hobbs 

47 

Aid 


359—MilUr \ Milld, 12 Aid 


Wlien entitled to dower in siuiilus 
only 

Wh(ii‘ a iHjvb.nul with tin* duu ui- 
rcncc of Ins win tiiorlKi^fd his it 
of wliuti lit Wcis .‘^t izt <l in let. 
and afUiw u'<t ft»r lln. hem hi of his 
fToditois evttnlid dt etl m trust c)f 
the ^ line pioinit\ hut his wifi did 
not com ur in the dt i d of tiusl, and 
the piopeitN w IS sold b\ tlu- liu*'- 
tt es. .‘Jiul the suri»liis )ie\ond the 
.amount nc(«sstiiv to p.i> tlu- moit- 
eraj^e d< ht was cl.iinnd h> a judi?- 
ment ciediloi it w is held ih.'it the 
widow was (nlilltd to do\\<i iii the 
surplus onl\ U mk of ("* 0111111 /ice v. 
Ov^cus, .31 Aid IJO, J Am K (lO 
G3. Pa--T:ruK‘‘I v Hiutd, 100 A 

681, 307 T'a 93 

I’a—Blackmans Estate, 0 I’liila 

160 . 


65. ()i —In n* J’.iowni’s E-^lati, 14 
l’2d 1107. 110 e>r 615 

66. Va —SUukhi v Byid, 198 S 
E 918. 171 V.i .5 17 

19 ('I pl7o note S.S 
E(]uit.ihl< <i»n\cision see CoiiMi-'-on 
§ 17 

67. KY—In re Tl.irm v’ E-'tate, 181 
JV V S 73, 110 AIisi ,51 9 

II T She mold \ C’ook MS A 161, 39 
HI 217, Ann (Ais 1918E ,901 
I7o equitable conversion as he- 
tw/(n dt \ I’-ee and Ins wife taki s 
l»lttce in such tase the pioti-uls of 
Ihe .sah* Tt-l.iinmB tlu cli.it.icltt of 
it.il estate 

NY—In re Bainej-' Estate 181 NY 

5 7.3. 110 Alisc .309 

R.1 — Sluflield V Cook, 98 \ 101, 39 

RI 217. Ann ("’as i‘)18E 9oi 

68. Ky—ll.ajifc.nd v. Rout, 6 B Alon 
J17 

69. Ohio—King v Alt, H Ohio NP, 
N S . 431 

I'a—Bridgt ford \ Gioh, 100 A 451, 
306 Pa .300 aflnmitig 13 P.i Dist 

6 Co. 704, 709, citing Corpus Ju- 

80 


ris. See Bridgeford v Gieih. 158 
A 26(1. 3(1.3 Pi .354 136 \ 012 

102 Pi Super 13S, atlirining 13 l‘a 
rust Co 704 

70. Kv—Nil'-on v Ounn, 284 SW 
lost. 21.3 K> 292—llilUr v Nelson 
ns S VV 292 

NC—Plow 11 V Alcl^e.in, 8 S E 2d 807, 
207 N C 3.3.3 

SC —Ex parte Clark, 118 SE 27, 
125 .S (_" 34 

19 e:: 1 p 471 note 92. 

Reason for rule 

Such surplus IS still deemed to 

be re.il I stnl e --Brown V'^ AlcEean, S 

S E 2d 807, 217 NC 5.35 

71. WYa —Sleeth v. Taylor, 95 S E. 
597, 82 W Va 139 

19 CJ p 471 note 93. 

72. NY—Home Building Corpora¬ 
tion V Rosin, 200 NYS 814, 121 
At ISO 201 

19 C .1 p 471 note 94. 

73. U S —Gantt v Jones. C C A S C , 
272 E 117, rule in South Carolina 

19 C J p 471 note 96. 
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How dower is estimated on lands encumbered by 
mortgage is considered in § 36 d infra. Judicial 
sale or decree as barring dower in the land is con¬ 
sidered in § 62 infra. 

Charge on land When land is sold under a mort¬ 
gage, and there is a surplus remaining after pay¬ 
ing ihc mortgage debt, in which the wife or wudow 
has a dower interest, the land is not liable m the 
hands of the purchaser for such dower interest, 
nor IS the purchaser bound to see to the application 
of the purchase money,or that an order is en¬ 
tered for the protection of the right of the wife in 
the event of her surviving her husbanel, if the sale 
IS made in the lifetime of the husband It has 
been held, however, that the contingent right of 
dower in the surplus continues as a charge on the 
land unb ss it was expressly sold free from such 
right 

Wdiere a purchase-money mortgage is foreclosed 
])ursuant to a fraudulent scheme to cut off tlie wufe’s 
dower 111 till suriiius, equit\ may charge the dowser 
interest on the land 

d. Condemnation Proceedings 

Dower exists in the fund resulting from land taken by 
eminent domain pioceeding after death of the husband, 
but not as to the proceeds of land taken in his lifetime, 
although inchoate dowei therein is sometimes preserved 

W'hcrc a hushaiurs land is taken and condemned 
for a public usi aftir his dctith, his wudow having 
dowtr 111 the land is Ik Id to havt dowK*r in th( mon¬ 


ey paid as compensation for its appropriation to 
the public.'^® It has been held otherwise with re¬ 
spect to the proceeds of lands taken by eminent dur¬ 
ing the lifetime of the husband,although, as dis¬ 
cussed in § 46, infra, it is held that the inchoate 
right of dower will be protected and the wife’s in¬ 
terest in the award preserved. The effect of con¬ 
demnation in the lifetime of the husband as barring 
dower in thi land is considered in § 50 infra. 

§ 15. Crops and Timber 

Profits of growing crops are subject to dower in ju¬ 
risdictions where personalty of husband at his death is 
subject to dower There is no dower m such crops if con¬ 
veyed by husband during his life, even If the wife did not 
join Timber is subject to dower only if standing on the 
land at the time of the husband’s death where only 
realty is subject to dower 

Til jurisdictions where personally of the husband 
at his di.ith is subject to dower, the widow takes 
dower in the jirofits of crojjs giowong on leased 
land Therein, how^ever. if the husband conveys 
a grow'ing croj) to secure paxmeiit of a debt and 
dies, such cioji being ])ersonalty of w'bich the bus 
ban<l did not die seized, the wudow is not entitled 
to dower in the crops, although she did not join in 
till coineyancc 

Will re dower exists onl> as to re.dt>, timber whili 
standing on the land is part of the realtx and the 
wkIow’s dowKT attiiches, but if severed ])iior to thi 
(kath of the husband it becomes ])i rsonalty, and 
till w idciw cannot claim (low er tin rc in 


statute construed 

(J) Sl.ilulos in sonio iiir isdi( tions 
pmvidt that if thi will joins in a 
eon\«\ 01(1 ( n aliiiK a lien upon la r 
hu‘ai.irid'‘^ l.nids oid ‘^ii< h lands tO( 
‘'old l<i •-alisfv h lun, shi ^liill 
not lx endow t'd l1i(i(Cd, Init in<i> 
hi\f < onipoiih-alion cnit ol tin sur- 
plii^ —\( Kon V i»unn. JSl S A\ lll^l 
JK* K\ 2')J 

(J) I'nder su(_h .i staliilo, the wife 
pot I lit il led to tlowii in 1 Old ol 
lli( till*-!) mil ‘^old to ^ui'^fx a Inn 
(n,il(d li\ a niortj.; igf in whnh ‘-h* 
loim d, a nioitKLg^i tx inj? .i “dix d” 
within su( h sl.iMJle Thi slanite 
mak( nti eti'^vtint t ion b< tween •^ales 
made on oidei ol touil and thosf' 
madi 1>\ the own«‘r, and liens for 
puiihise nionev are plai ed in Ihe 
ssanie (lass witli Inns iriated hv 
de(d in which the wife joined—Nel- 
S5on \ Dunn, supra—P?ehweili!«»r v 
Wa«:net. 22 SW SS3, 94 Ky 458. 15 
K> D 229 

('!) She Kf‘ts no dower, however, 
if the surplus is disposed of during 
husbands lifetime—Nelson v. Dunn, 
supia 

Xortga^o executed before marria«re 

Ark —De Loney v Dillard, 40 S W 
2d 772. 182 Ark. 1053. 
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Md - -Milh r 

v Stump, 3 
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V.i 

Itolnnson v 

Sluu Kl( tt, 29 (1 

ratt 
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) 70 Va 99 



75. 

Md — Miller 

V Stump, 3 

Gill 


,U»4 

Va—Robinson \ Shackle It, 29 Di itt 
99, 70 Va 99 

76. Va - Robinson v Sharklett, .su¬ 
pra 

I 77. W Va —R.i-ss< 11 \ (.\aywood, 40 
' SK J5M. 51 W Va 2 11, Gb DR A 
ScSO—Holden V JloggcsH, 20 W \a 
62 

78. NJ--Turner \ Kuehnle, 64 A 
17S, 71 N ,T Kcj 466 

19 C J p 472 note 7 

79. Ill—Daverv \ Hutchinson, 94 
ND 6, 219 111 SO, Ann Ca& 1912 \ 
74 

19 C J p 472 note 8 

80. flhio—Long v Long, 124 NIC 
101. 99 Ohio St .330. 5 A LR 1.34.1 

Pa—Br ieg« 1 V Bricgcl, 160 A 581, 
307 Pa 93 

R1—Salvatore v Fuscellaro, 166 A 
26, 53 RT 271 

But in a case holding that the 
wife’s in(,hoate dower and interest 

81 


in all of lh(‘ fund hut int«'rest on 
lh« awaT'd is piotected and pK'scrvecl 
It was s nd th it d. image s aw irdcd in 
tin c oncl« rnn.j I ion pi ocii dings lake 
tin 1 ) 1 .ici of tin 1 . 111(1 — 111 ii Oroiisf > 
V\i in (’U\ ol \iw ork 197 NL 
1S9 20.S NY is.;. lOj ALT: 694 

i«\ersirig 278 N VS 815, 24 1 App 

1 >i\ 188 

Wife does not participate in fund 
Oin having .in irn hoat( light of 
dowi r h.is no light to ji.irtK uiale in 
tin lund .irising fiom tin condciniii- 
tion of l.incl—Long v Long, 121 N 
R 161. 99 Ohio St 330 
Distinguished from sale without 
jointure 

]’,i - P.i n gel V Bnegel, 1 GO A 581, 
307 Pa 93 

81. Ark—Lilly v Lillx. 11 S W.2d 
76.5, 178 Ark .324 

Ifet profits 

Ark—Lill\ V Lill>, supra 

82. Ark—Street v. Saunders, 27 
Ark 5.54 

83. N(^—Midyitte v Rruhbs, 68 S 
E 795. 145 NC 85. 13 L R A..N S . 
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19 C.J p 469 note 69. 
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For a consideration of the widow's rigfht to crops 
on land assigned as dower see infra § 111. 

§ 16. Mines and Quarries 

The widow has dower in mines, oil wells, and quar¬ 
ries owned by the husband in fee and opened and operated 
during coverture, as well as in royalties from mining and 
oil leases granted by her husband or by the remaindermen 
after the husband's death 

Mines, oil wells, and quarries owned by the hus¬ 
band in fee and opened and worked at aii}' time 
during coverture are subject to dower,^4 it 

makes no di(Terence whether the husband continued 
to work llum to the period of his death, or whether 
thc> have been continued since his death by the 
heir or his assignee.^-'' 

Based on the rule discussed in § 111 infra that a 
w'ldow may not open and operate mines or quarries 
on land in wdiich she takes dow'er, it has been said 
that there can be no dower in unopened mines or 
quarries on the husband’s lands, c\en if such lands 
have been assigned to the widow' as her dower>® 
'The rule as stated has been said to be confused with 
the rule on w'hich it is based and that actually there 


IS dower in unopened mines although it may be of 
little value because the wudow cannot open and 
work unojiened mines In any event, if the wid¬ 
ow' joins with tile remaindermen in making an oil 
and gas lease, she is entitled to share in the royal¬ 
ties resulting therefrom,and the same is true of 
ro 3 'alties from leases executed by the heirs wnthoiit 
the widow’s consent.So if minerals in land sub- 
lect to the widow’s dtnver are sold she has dower 
in the tiroceeds 

Lands subject to hasc granted by husband The 
right of elovver in mines extends to lands which have 
been leased by the husband for mining punioses, al¬ 
though no mines were opened until after the right 
of dower had commenced**^ So, wdiere the land is 
siibiect to mining leases, such as oil or gas leases, 
the widow' IS entitled to dower in the rents or ro>- 
alties from oil or other minerals taken from the 
land,^- even as to wells thereafter drilled 

Mines on lands of anotlur Where a widow is 
entitled to dower in an incorporeal hereditament, 
see siqira § 12, mining rights in lands of another 
have been held subject to dower,and this even 
though the mine is unopened 


84. Kv—Cram v West. 220 SW .^1, 
191 Kv 1 

Va—Graham \ Smith, 106 S K 600, 
602 170 Va 2 16. quoting Corpus 

Juris. 

10 C T p 169 note 71 
As real estate 

Oil and ^,.is in plate is “real es- 
lile.*' to whith Ihe right of dower 
.'itlatlit*.—Maiiufaoturei s' I^ight & 
Hfrit t\» \ Knajip, 1J5 KK 1, 102 

VVVa ‘’.OS 

85. V.i—Graham v Smith, 196 SK 
GOO, 60J, 170 Va 246, quoting Cor¬ 
pus Juris. 

W V.i — M inufacturer*^’ Light & Htnt 
Co \ Knapp, 135 SL 1. 102 AV 
\'a pis 

10 CJ p 460 note 72 
So. K\ ^—I>mnls \ Charles, ISO S 
AV l'>2 17J K\ 2 ;S 
1 0 C J p 169 iKil. s 76 77 
87. K\ —Tnmbh v KontuokA Kivei 
Coal Jlion, 31 S A\ 2d 367, 

171 2 ’ 1 K i ,101 

“Itigln^ ''iich a^ the'^e are rt-al 
esiatt The widow is tntilltd to 
dow'<*r in h. r husbands n il t st ne, 
so \vh\ ‘'he iitH tnlilltd to dower 
in his unojK n« d mint*'' 'Fhert is no 
1 Ofison wdi\ ''b( is not and for tiie 
reason lurtMnariti giv t n w». now ht)1d 
she IS This is a right that is usual¬ 
ly not valuable to ht r. betaiis* she 
cannot open and work unopein d 
mines, as that would depmiale* tin 
value of the estate of the remainder¬ 
man, still she IS entitled to dower in 


them though she eanntU woik tin m ” 
—Trimble v Tvintutkv llivei Coal 
Corporation, supra 

88 - Kv—Tamavierv Hudson, 283 S 
\V 4 19, 211 K\ 467 
With —Stager \ Alt''aJie, 52 NW 
299. 92 Mnh 186. 16 L K A 247 

Dower assigned 

A\ idow IS <‘ntitl<d to the oil pio- 
elut« d from lanel gent rallv assii;ned 
and tontirnuel to hi r a*- elow«i, al¬ 
though the wills are sunk and tin 
oil produt ed atlir In i hu'nband’*' 
d« ath —Willleird v. He imhofii r, 25 
(ihio Cii Cl 718. 

SB. K\ — Halt hit \ Hut kni r s 

Adni'i, 97 S VA'2d 805 265 K\ 717 1 
- liartbtt’s Ailm’i \ I'm km r s 
Adrn'r, 51 S AA'2d 25. 2 45 K\ 6 15 

Bonus for lease not dowahle 

dowtr attai hes in *'Ui h i <ise in 
bonus paid to hi irs at tiiin e»il lease- 
ot husbands' lanels was txituliel b> 
heirs, since bonus was nt>t p<iit of 
« state t>f hushaniJ—tJailbtt v Hm k- 
ner's Adrn'r, 97 S AA* 2d 805, 265 K> 
747 

90. A\' Va —111 > Holds v AVhiti st.ar- 
v't r, 66 S K 518, 66 VV'Va 388 

Profits in mine opened by heir or 
owner of fee 

Ill—Lenfers v IIt*nke. 73 Ill 405, 24 
Am ll 263 

91 . Kv—(Tain v. AVest, 229 S AV 
51. 191 Kv 1. 

, Va—Graham v. Smith, 196 SE 600, 


602. 170 Va 246, quoting Corpus 
Juris. 

19 C J p 469 note 73 

*A mini lawfullv le.o.si d to he 
opj rn cl is an opt n mine "—Grah.im \ 
Smith supr.i 

92. Kv—r.artlftt \ Tluckner’s 

Adrri r 9? S 2d 805 265 K\ 7 17 
— liar lb Its Adm r v Jlinkriei's 
Adrn'r, .54 S AV 2d 25 2 15 Kv 

615—Trimble V Kinluik\ Jilvir 
Co.al Corpor.itiori il S AV 2d 367, 

iC9, i»‘{5 K\ 301, Citing Corpus Ju¬ 
ris. 

A'a—Graham v Smith, 196 SE COn. 
17fi A'a 24 6 

VV V^'l—('unpin 11 V Lvneh, 94 SK 
7’.'* 81 VV'Va 371. L11A1918H 

1070 

93. A'I—Grih.uri v Smith. 19<i S 
K 600, 602, 170 Va 24 6, quoting 

Corpus Juris. 

VV A'.i —Campbf II v Lvneh, 94 SE 
7i9. 81 AA'Va .474 I.UA1918Ji 
1070 

94. Kv —Trimble v Kinlutkv Riv¬ 
er ('oil ('oi periation, 31 S AV 2d 467, 
2 45 Ky 301 

As interest in laud 

Assignee of intircst in oil and gas 
liase, had “inttiest in land,” as re- 
spiftcel wife's right to dower—R II 
Ar JVl Oil C^o V Graves, 32 S AV 2d 
630, J82 Ark 659 

95. Ky — Trimble v Kentuiky Riv¬ 
er Coal Corporation, 31 S W 2d 367, 
235 Ky. 3U1. 
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B. ESTATES AND INTERESTS 


§ 17. Estates of Inheritance 

It IS only as to estates of inheritance, legal or equita¬ 
ble that dower exists 

Dower, from its nature and essential character¬ 
istics, applies only to estates of inheritance, lep^al or 
<‘eiuitahle, and the hushand must ha\e had such an 
estate, at sonic time during the coverture, or hy 
statute in some states at the tune of his death, or 
the widow has no elower'^^ While, as discussed in 
§ tS supra, birth of issue is in no w'ay a prere(|itisitc 
to the existence of the widow’s dower, the estate of 
the husliaiul to which her dower attaches must he 
one to which her issue hy peissihilit^ may or might 
ha\e inherited if livingThat such an estate was 
ohtiinieel hy the hushand In devise, gift, or descent 
docs not iiiihtatc ag.iiiist elowa r therein 

Lxihi^um of do7orr h\ 7ci// WHicrc a testator 
violates no rule of law, he may so elispose of his 
lands for the lu ne fit of a particular person that the 
latter’s wife will not he entitled to elower the rein 
The mere fae't, however, that the iireijierty was de¬ 
vised tei the hushand “to he his and his ahsedutelv” 
eloes not inelic.ite such restnctiem as lei prev'ent dow¬ 
er from attaching^ 

Jlstalc<: exchangtd The ceimmein law recogni/es 
the rule that, if a hushand exchanges lanels of 


which he is seized of an estate of inheritance for 
other lands, his vvielovv shall neit have eleiwer of 
both, hut must make her election hetween the lands 
given or those taken in exchange ^ To put the wufc 
to her ele'ction there must he a mutual grant of 
eepial interests in the respective jiarcels of laiid.3 
The statutes in some states recognize this rule'* 

§ 18. - Estates in Common or Joint Ten¬ 

ancy 

Dower exists as to the estate of the husband as a 
tenant in common, or even as a joint tenant where the 
right of survivorship has been abolished 

Deexiiise, as discusseel in § 10 supra, sole seizin is 
require el at common law for dower to attach, there 
can be* no common law dower in estates held hy 
the hushand as a joint tenant The mere jiossibil- 
it\ of the estate being defeated by survuvorship pre¬ 
vents any dowx*r from attaching ® Tn the case of 
tenancies in common, heiwxvcr, each coleiiant is 
seized of a sepaiate freehold estate, see supra § 
10, hence, it is usually held that a wife is entitled 
to dower in estates held b> her husband as a ten¬ 
ant in common,and in most states the same is 
now true of estates in joint tenaiic^^ under statutes 
abolishing the right of survivorship and providing 
that the share of a joint tenant shall go to his heirs, 


96 . U S — IJ S V Wain*. CCA Mo , 
•J't GST, 571, quotinjLf Corpus 

Juris. 

Ala - n« t pwalor Black C’rofk ("oal 
e’o V' liOiiK, 139 **30 liJ6, 224 Ala 
63 

\tk—Arbaimh \ Wt st, 192 SW 171. 
1J7 Aik 

111—Smith V Shtpud. 19 N E 2d 
36S. .170 111 1'll—Bull ird v Sued- 

rriiur IJb XE 117 201 111 400— 

miikins \ lit nkins 122 NE SS, 

2S7 Ill 62 

Kv —Bttdkin \ AVro^ht 100 S AV 2d 
824, .S2ri, 266 K> 798, Corpus 

Juris. 

Nol»—IVrry \ Ritzf 19.3 N AAT 7.GK, 
110 Nt‘l) 2S6 

N T—tit IdhaustT v .St hulz 116 A 
791, 93 N J Eq 449, 31 A B U 1070 
NY—Mtltnkv \ Mt h n. 134 NE 
822, 2 13 N Y 19. ovtisiny: 189 N 
Y S 79S, 198 App Bi\ 66 
NC—(It Jilin V iliillin, 131 SE 585 
586, 191 NC 227—I’ridp^cn v 

BtidKtn. 129 SE 419, 190 NC 

102 

19 C J p 472 notf IS, p 46.'i not** 17 
Freehold estate 

IL has bft n said under the Illi¬ 
nois ^’l.itute tlial wlun tin huslttind 
obtains title tin* wife's iruhnatc 
ii>;ht of duwi r attatlits to tht* frt e- 
hold esLate only —Hayes v. Hayes, 


259 Ill App 600, transferred, see 170 
N E 208. 338 HI 345 

97. Aik—Arbauph v AA'est, 192 S 
AV 171. 127 Aik 98. 

19 C.I p 47.3 note 21. 

Test 

NC—Pi idj?en v PridKon, 129 HE 
419. 190 N C 3 02 

SC—.Spann v C'aison, 116 SE 427, 
123 St' 371 

Zuhentance possible under will 

Testator devised land to a ton the 
.same to be ht Id in trust hv a dt sis- 
natod pt rson, so that the land should 
not be subject to dispusal l)\ the son 
or liable tor his debts and it tbt 
son ditd without tlnldien who S'lrill 
m<irr> or attain majority tin land 
to be equollv divided lu tw 11 n tes¬ 
tator’s suiviMiiK cfiildren Tin* ^i»n 
died without thildun leaving? i wid- 
owr It was h« id that tiu widow was 
entitled to dow«r within the rule 
l.iid down in Milhdgi v Bamar, 4 
l>t sails 017. since, if ehildieii had 
been born to tin son, tin v would 
havt inhtiited—Spann v t'.iison, sii- 
pia 

98. NY—PoiKham v ForKham, 12 

N A S 2d 29, 3.'>7 App Div 902 

99. Ky--Thompson v A’anee, 1 
Mete 669 

N Y.—Geiiiiond v Jones, 2 Hill 569 
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1. NY — Forfi:hani v For^jham, 12 
N A .S 2d 29, 2.57 App L)w 902 

2. Ohio —Flcnim^f v Meuningstar, 
4 Ohie> N 1’ .N S , 405 

19 C .1 p 473 note 23 

3. Ohio—Fleming v. Morningstar, 

SUpJ.t 

19 C.I p 473 note 2t 

4. Til — Hirtwtll V Oe Vault, 42 N 

E 7S9 1.59 Ill 33.5 

39 CJ p 4 73 note 2.5 

5. Olno—1^'leming v Morningstar, 
4 Ohio A P.N S 105 

19('J p 4 67 note 14 

Dower is not incident to joint ten¬ 
ancy 

111—Johnson v Muntz. 4 N E 2d 826. 
361 ill 482. 

6 . US—M.ivbuny v Brien, Md , 15 
l‘tt 23. 10 BEd 616 

19 CJ p 467 note 15 

7. HI —Ralzni.an v Ratzman, 165 N. 
1^] 172, '133 311 461 

N t'—Jenkins v btiickland, 199 SE 
612 214 NC 141 

Tenn—Priest v Williamson County 
Banking Trust Co, 2.51 S W 904. 
148 Tenn S7-—S.ivage v. Savage, 4 
Tciin App 277 
19 C J p 467 note 47. 
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or chang^ing’ estates in joint tenancy to estates in 
common.® 

Effect of partition. As stated in § 34 infra, the 
dower right in the estate of the husband as a ten¬ 
ant in common is subject to the cotenant’s right of 
partition. If jiartition of such an estate is made 
during the lifetime of the husband, his wife’s dower 
is limited to the portion set aj)art to him,^ and it is 
not necessary that the consent of the wife should be 
obtained or that she should be joined in a deed made 
in pursu.ince of the jiartition It seems, however, 
that actual fraud on the part of the husband w'ould 
enable his wife to avoid or disregaid the partition 
as against persons holding the property wuth no¬ 
tice thereof n 

Dower is so limited to the share set aside for the 
husband even if partition is made after his death,12 
and It IS not necessary that partition precede the set¬ 
ting aside of the widow^’s dow'er, it may first be set 
aside and partition made afterw'ard.l® 

That dowrer is limited to the share set off to the 
husband is said to be the prevailing view if equal 
shares are allotted to the cotenants, whether the 
partition bt by judicial proceedings or voluntary 
agreement however, the property is not di¬ 

vided into equal parts, but, on the contrary, the par¬ 
cel assigned to the husband is of less value than that 
assigned to his cotenant, and on account of this in¬ 
equality the latter paj-^s the former a sum of money, 
the wife’s right of dower is not restricted to the 
parcel conveyed to her husband, and she may, after 
his death, maintain a proceeding to recover her 
dower in the jiarcel conveyed by him to his coten¬ 


ant.15 On the other hand, if the parcel assigned 
to the husband is of greater value than that allotted 
to the cotenant, a mortgage being given against the 
husband’s parcel to equalize the same, the wife’s 
dow'er attaches to the undivided portion of the hus¬ 
band’s allotment which he acquired by descent as 
against the mortg^ige, but it is subordinate to the 
mortgage with respect to that part which the hus¬ 
band acquired by purchase.^® 

If a husband makes a conveyance of his moiety 
and his grantee and the other cotenants subsequent¬ 
ly partition the property, assigning a parcel in sev¬ 
eralty to each grantee, this proceeding ajipears to 
have no effect on the wufe and leaves her at liberty, 
after her husband's death, to have her dowrer as¬ 
signed out of the whole tract.^7 

§ 19. - Estates by Entirety 

Where unmodified by statute, there is no dower in an 
estate by entirety. 

Where unmodified by statute, an estate by the en¬ 
tirety IS not an estate of inheritance and is not sub¬ 
ject to dower.^® 

§ 20. - Partnership Estates 

Apart from agreement or statute, the wife of a part¬ 
ner IS entitled to dower In partnership realty, subject 
to prior payment of partnership debts and adjustment 
of partnership equities. 

As discussed in the C J S. title Partnership § 73, 
also 47 C J. p 764 note 50-p 766 note 65, the rule 
generally prevailing in this country is that, in the 
absence of statute or agreement among the part¬ 
ners, partnership realty retains its character as such 


8. Ala—M(L(od v McLeod, &3 So 
831. Ifi'J Aid 654. 663 
19 CJ p 467 notes 46, 47. 

8- NJ—Km‘^on v Polhemus, 28 N 
J Kq 4J'» 

Ohio—Fhming- v MorniriK^siar, 4 
Ohio N I’ ,X S . 405 

19 C.I p 473 note 27—4? CJ p 284 
note 12 

Reasons for rule 

(1) Itj^hl ot partition is para¬ 
mount to lln^ rij^ht of dciw'c’r—Kmson 
V rolhimu.s, 28 N J Lq 4.19 

(2) Th» lulf. It ig said, doe«g not 
depiive 1 In \\ ite of a cotenant of 
any ri^ht wliuh is hers, for her in¬ 
choate riKht of dow«.r held by her 
husband in fot< nancy is huidencd 
with the fiossiiiiiitv of beings dimin¬ 
ished by compulsory partition which 
any colt nant nia> bring about 

111—Cole \ Cole, 126 NE 752, 292 
Ill 151, 38 A J. H 719 
Ky.—Napper v Mutual L Tn.s Co. 
63 S W. 28, 107 K> 134, 21 Ky L 
791, 92 Am S R 340 
Mass.—Potter v. Wheeler, 13 Mass 
604. 


(3) Her dower right in the prop¬ 
erty whuh her husband takes in 
tialt> under partition is fieid from 
such burden, and this is true as well 
in partition by agreement as by de¬ 
cree,—Cole V Cole, supra 

10. Ill —Cole V Cole, supra. 

47 CJ p 284 note 13 

11. Mass—Potter v. Wheeler, 13 
Mass 504 

12. Ky—Bloom v Sawvcr, 89 S W 
204. 121 K> ,108. 28 Ky L 349 

19 CJ p 473 note 28 
On partition between widow and 
heirs of land formerly ht Id by de¬ 
cadent and his wife as tenants In 
common, the widow is entitled to 
dow'er in the pait allotted to the 
hurs—Dehonty \. Bell. .10 SW 400, 
17 Ky L 76 

13. N C —Dudley v. Tyson, 82 S E 
1025, 167 NC 67 

19 CJ p 47.4 note 29 

14. Ohio —Fleming v Morningstar, 
4 Ohio N P,N S. 405 

“The dower rights attach to the 
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shares In severalty of the respective 
husbands If e\ er those fem«‘s cov¬ 
ert come to assert such right.s, thev 
will be restricted, both in law and 
eciuit>, to thf* allotments of their 
husbands and will be estopped from 
seeking to h.ive dower aesigned on 
undividid shares of other parcels 
Bv eonfining them to the equal 
shares which their husbands take m 
the partition, the> have all the dow¬ 
er that the law gives th< m ”—Totten 
v Stuyvesant, 3 Edw , N Y , 500, 503 

15. Me —Mosher v Mosher, 32 Mt 
412 

16. Ohio—Fleming v Morningstar, 

4 Ohio N P,N S , 4 05 

17. Ind —Rank v. Hanna, 6 Ind 

20 . 

18. N Y—In re- Dunn’s Estate, 141 /- 
NE 915, 236 NY 461, n versing 
199 NYS 673, 205 App Div 407, 
affirming 193 NYS 919, 118 Mise. 
426 

N C —Davis v Bass, 124 S E 666, 
188 NC 200 
19 C.J. p 473 note 30. 
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for all purposes except so far as it may be required 
to pay partnership debts and adjust partnership eq¬ 
uities, and under this rule the wife of a partner is 
entitled to dower in partnership realty,subject to 
the prior payment of partnership debts and the ad¬ 
justment of partnership equities However, where 
an aj^rcement for out and out conversion exists, 
partnership realty acquired thereunder is not sub¬ 
ject to dower,2i nor, it would seem, is partnership 
realty subject to dower in these jurisdictions in 
which the Ihiiform Partncrshij) Act has been adopt¬ 
ed,-- and the latter is the rule in some jurisdictions 
without re^^ard to, or mention of, statute.-'* 

These rules ha\e no application and the realty in 
question is subject to dower in the same manner and 
to the same extent as in other cases where no actual 
partnership exists,or where the realty is not part¬ 


nership property, as where it is understood and 
agreed that such projx rty is to remain the individu¬ 
al property of the members of the firm 

Of course, where the realty is already subject to 
dower rij^hts at the time when it is acquired h\ the 
firm, such dower rights are not affected by partner¬ 
ship equities 26 

Where the widow takes dower in personalty, she 
takes dower in her husband’s partnership inter- 

ests.27 

§ 21. Estates Less than of Inheritance 

There is no dower in an estate less than one of 
inheritance 

Since the dower of the widow' is a mere continu¬ 
ance of the estate of her husband, if his estate were 


19. Ark—L,ijic,eomb v Aulpnbachor, 
272 SW :;62. J6S Ark 1066 

Iowa—Flernirig^ v FlPming, 171 N \V 
946 194 lo>\u 71. rtlieuring denied 

180 NW 206 194 Iowa 71. modified 
on otlnr giounds ISl N \V 296, 191 
lowti 71, and error disnii'ssod 44 S 
Ct 246. 264 US 29. 68 L. Fd 047 
Utah —Staats \ Staats, 226 P 677, 
63 Utah 470 
19 C J p 473 note 36 

Xnteiit to convert absent 

The mere purchase of land with 
partnership mon< y, and its use for 
carrying on th« businesb of farming, 
does not furnish evidon( e of inten¬ 
tion on the part of the partners to 
convert the land into personalty, so 
as to deprivi. the widow of a partner 
of dower therein—01iv< r’s As.signee 
V Oliver. 49 SW 473, 10.9 Ky 614, 20 
Kv L, 14'30 

Personalty and realty distingtilshed 

In \ik'ins.*is, where the statute 
gives elower on persenial property, it 
has b< ( n held that on the death of 
a nif mix r of a iiartneiship his w'lel- 
ow will taki her dower in the siir- 
plu^. of tin real estate of the pait- 
luiship wdm h rern.iins alter paying 
tht‘ partmrship dibts, for life, as In 
leal estate, anel not absolutely, as in 
p«isorial prt>i>eit>, unU'ss thi're was 
an agieement between tlu pai liters 
lor €.1 tonversion and s.ili* of the 
lands after tlie partnership affaii s 
should lx* settled, and a distribution 
of the proeoeds In that e’ase she 
would take elower ab.solutely as in 
personalty—Liipseonib \ Aulen- 
bachtr, 272 S W 303 108 Ark 1066— 
Ue now \ Femes, 4 S Wi^ ."lO, 18 Aik 

597 

20. Ark —Uipscomb v Aulenbacher, 
272 SW 363, 168 Ark 1066 

Ky—Ellis v Johnson, 12 K> Op 163 
NY—Kilhoffer v. Zei.s, 179 N Y.S 
r>2J. 109 Misc. 655—Hidden v. Hid- 


ell, 33 N Y S 99. 85 Hun 482. 
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19 OJ p 474 note 37 

“It IS only after partnership dedits 
have be‘en paitl, and the equitie.s of 
the partners adjusted, that dower at- 
la<‘hes and becomes efleetive”—Kil- 
holter V Zeis, 179 N YS 523, 534. 109 
Misc 555 

Improvements with funds of another 

In proceeding to assign dower to 
widow of deceased partner, where 
money being accumulated by df- 
ceased partner for his grandson was 
used to build house on lot Iv lemging 
to partnership it was held that part¬ 
nership did not hold lot in trust for 
grandson’s benehl, and widow was 
entitled to dower as to lot, but pro¬ 
vision must be made for paynn nl 
from partnership assets of siieh 
grandson’s money—Lipscomb v Au- 
lenbaeher, 272 SW 363, 168 Ark. 

1066 

Sights of purchaser 

The widow e*t a deceased partiic'r 
having reccive*d all of the proceeds 
of the sale e>l jiartnership asst ts in 
exe'ess of the amount ncccss.tr> to 
pav firm debts is estopped from 
claiming any inteiest in the realty as 
against purchasers and their v ( ii- 
dc*es—Walling v Huigess, 22 N i!] 
119 122 1ml 299, 7 LUA 181, modi- 
lic d on other grounds 2.3 N E li»76. 
122 Ind 299 7 L R A 481 
Piiorities in partneiship ie.alt> see 
infra 38 

21. low'a—Mallory v Russell, 32 N. 

\V 102 71 Iowa 63, 60 Am R 776 

19 C J p 474 note 39 

22. Ill—Wharf \ Whaif, 137 NE 
4 16, 306 Ill 79 

Conjugal rights 

Under the si iiule specific proper¬ 
ty of a paitnorsliip is not subjcx't 
to conjugal rights—In ro Dumai- 
csts’ Estate, 262 N Y S. 450,’ 146 

Misc. 442. 


Express statutory provision 

It should lx noted that the Uni¬ 
form I’ailnership Act 2.9 subd 2 
(e> provides ^•\prc•*?Flv that “a part¬ 
ner’s right in specific partnership 
propert> IS not subjc'ct to dowtr"— 
Wharf V Whaif, 137 NE 446, 448. 
306 Ill 79 

23. Iowa—Railon \' Wamsley, 190 
N W 18, 191 Iowa 591 

Va—Piiekc'tt v*^ Draper, 1.98 SE 68, 
196 Va 2.18 
19 C J p 473 note 34 

24. Mo—Shipp v Snjder, 25 SW 
900, 121 Mo 155 

25. Miss —Wooldndge \ Wilkins, 4 
Miss 360 

Vt—Hughes V Allen, 28 A 882, 66 
Vt 95 

26. Pa—Sliupo v Rainej, 100 A 
138, 255 Pa 422 

19 C J p 474 note 40 

27. Ark —Lenow v Fonea, 4 S W 
56, 48 Ark 5.97 

Ill—Fbaning v Fleming, 174 N AV 
946, 194 Iowa 71, rehearing dcmnxl 
180 NW 206. 191 Jcjwa 71, modi¬ 
fied on oth» r grounds 18 4 N A\ 296, 
194 Iowa 71, nior dismisscxl 41 S 
Cl 246 261 US 29 68 L PM 517 

Ifife insurance proceeds 

While tour jiaitners e’urrie^d in- 
suT<incc', undertaking of cornpan> be¬ 
ing to pav the dirith loss on ariv 
life to the other three me mix is ot 
the' film, expi nsc_ of irnsuranee being 
bennt bv be*ne fi* lai le s, ihe pioce'txls 
of the' peilic \ cm dc ilh was neU an as¬ 
set of tbc' firm in w'hic'h w'lelow ol de- 
cf.i-c-d piitmr had an interost, in 
the* ab'-c'iicc of pb'ading and proof of 
l.ic Is aliunde whieh would eciiiitably 
impress a tru'^t i^ri sm h proe'eecJs in 
the hanils eif the surviving partners. 
—P^loming v Fleming. 1S4 N W 296, 
]:i4 lowM 71, modifving 171 N W^ 946, 
194 Iowa 71. and 180 N W 206. 194 
Iowa 71, and error dismis.sod 44 S Ct 
246, 264 US. 29. 68 L Ed 547. 
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§ 22 

less than one of inheritance, her right could not ex¬ 
tend beyond his own life 

§ 22. - Interests in Public Lands 

Prior to compliance with statutory prerequisites the 
preemption inteiest in public lands or the interest of a 
location of a mining claim is not subject to dower. 

As (lisrusscd in the CJ S titk ruhlic Land^ § 44, 
also 50 C T p luitc 2-p 033 note 5, a ])recin])tioii 
interest in piihlic lands under the laws of the United 
States or of a slate is a preferential rii^ht creatc'd 
b\ statute to purchase such land at a fixed price 
within a liiniled tiiiu It is not prior to inakinqr the 
])a\ments, in law or eipiity, an estate of inheritance 
of which a widow can he eiuhjwtd-^ The same is 
true, as discussed in the C 1 S. title Mines anel Min¬ 
erals § 60, alsei 40 C J ji 815 notes 2-9, of the inter- 
e‘st of the locator of a mining claim jirior to the 
y)a 3 ment of money for the grant of a patent as re¬ 
quired Iw statute. It IS oiiK a right to the exclusive 
possession of the land, based on the performance of 
certain conditions siihseqnent, and is not an estate 
which can he subjected to dowerThe rule docs 


not apply, however, where the husband had com¬ 
plied w ith the statutory requisites, but a title in him 
was not perfected at the time of his death.®^ 

§ 23. - Estates for Life 

There is no dower in life estates to which no In¬ 
heritable quality is attached 

Where an estate is created in a husband for his 
life only, and there is no inhei liable quality at¬ 
tached thereto, and the title to the jirotierty passes 
to another, there is no estate in him to which dow¬ 
er can attach.'^iniilarl}, an estate piir autre vie 
IS not an estate of inheritance anel hence not subject 
to elower h\ the wulow of the owner 

Wills de\ ising onl\ a life estate with remainder 
over to the heirs of the life tenant have been coii- 
slriu'd as showing an intention tliat ihe life tenant’s 
widow should h.i\e dowser-‘4 

Statutes converting estates tail into life estates 
with remainder fixer, discnssid ni the C'J S title 
Estates § 29, also 21 C 1 p 937 notes 9/ 99, by ex¬ 
press tiroxision haxe preserved the widow’s dow'er 
therein 


23. I\\ —P.odkin \ Wriprht, IdO S 

WJd Sl»l S25. JG6 Ky 798. citint' 

Corpus Juris. 

29. Iowa- JJraun v Malhiesun, 110 
N W 780 no i(,xva 409 

19 C J p 474 note 48 

Equitable interest in pfoxernmint 
lend prior to the isvu.in<« of a pat- 
t nt -was not a fr< fhold rstato or an 
estate of inh<ritan<< to \\hi<h dower 
cittaehed- T'l 1 r\ v Kitzc, 19'j NW 
758. no Neb 286 

Estates al will oi revoeable license, 
see* infra 25 

30. Alaska — Parks v I’aiks, 6 
Alaski 426 

19 C I p 475 note* .50 

31. e>r—MfKi> V Freeman, 6 Or 
449 

19 C J p 475 note* .51 ji 479 noto 15 

raj 

32. Del—Hradford v. Ciilbreth 

Supe.r, 10 A 2d .534 

111—llcnkins \ H< nkins. 122 NE 
88 287 Ill 62 

K\'—Bodkin v Wrij^ht, 100 S W 2d 
824, 82.5, 266 Ky 798, eilmjr Cor¬ 
pus Juris—III eves v Tomlin, 281 
SW 522. 21 1 Kv 547 
NC—Piidpon V I*ridfffn, 129 HE 
419, 190 N C 102 
19 CJ p 475 note* 52 

‘The reason is the re is no in¬ 
heritable.* fiualily nttache*d tei a life 
estate*, but imme*diate ly on the de.atb 
of 1b< life tenant the lilR p.asses to 
anothe‘r, and dower bi*infi: a mern 
tontinuanoe of the estate of the 
husband, the widow’s rifihl to dow¬ 
er cannot extend beyond his life ”— 


Bodkin V Wrif-ht. lOO S W 2d 821. 
S2.5 266 Ky 798 

Effect of power of disposition 

(1) Band eon\e>«‘d to son, subjeet 
to affieenient te>r re e onvejane'e, by 
life* tenant having’ te&lanuntar> 
power of appointment lo his thildnn 
or sue h as he nia> prefe r is not 
subje*e.t to dowtr in fave>r of life 
tenant's wridow —Sikis v. Sikfs, 136 

523. 163 Ga 510 

(2) Unde*r a statute preividinic 

that a devisee of propert> for life* 
with an absolute power of disposi- 
tiein has a fee simple absedule* with 
re^’pict to creditors, pure hasors, and 
encumbrances, subject to future* es¬ 
tates limited the*re on if the power of 
disposition is not exercised or the 
property is not sold to i»ay ile*lils. 
the interest of such a de*\isee* is not 
‘'Ubjeit to de^vver in favor of his 
wideixx —In re Diix les' Estate* 209 
VYS 296, J24 Misf 541. affirmed 

212 N Y R 796. 215 App I>iv 750— 

19 GJ p 4 75 nofe 52 fa) 

(“.) Tnder sueh a statute a de (*el 
executed l)\' the dcvistc as e xe e uleil 
to hnnstlf indiv idu.illy does neit e n- 
Iarf?i his intere*st as re sp'*e is claim 
for diiwer by his widow —In re Da¬ 
vies’ E-tate, supra 

Interest of life tenant as remain¬ 
derman 

\Vhe*rc intf re St of a life tenant as 
one e)f he lit, to remainder was sub¬ 
net te> be* de*fe*alcd bv birth eil issii* 
whieli would survive* him, his peis- 
sessiem waas e>nly that of a tenant 
for life*, .and not eif freeheilder of an 
estate of inheritanee, which was i 
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necessarx to rij^ht of doxxtr in his 
x\ide»xx -Jlrnkiiis v Ile'nkins, 122 N 
E 88. 287 111 62 
Advancement In trust for life 

Fonx e*x .me e* to truste‘e s as ad- 
xaneennnt to he h* Id in trust for 
benefit of son durinj-T his life*, and 
then to his 1,1 \x fill heirs with no 
pe>wfr to son tei sell or dispose of 
propt*rt>, conxfxcd to son mere life* 
estate so that son's widow was not 
entitled to dowel therein—Bodkin 
V Wright. lOll S W 2d 824. 266 Ky. 
798 

Tenant by curtesy 

Rl -Inman v Inman, 121 A 113, 
45 Tl I 206 

33 111 —Bullarel v Suedmc*ie*r, 126 

K E 117, 291 111 400 

34. Ky —.Jaeoh v Jacob, 4 Bush 
110 

19 G J p 47.5 note 56 
Trust deed 

Where trust dee el dire*fted pay¬ 
ment of income to Kianlor for life, 
a.nd on his death to divide estate 
into nine e e|ual share*s. and j>av half 
net im ome of one share to gran- 
te>r’s t-on and the other half to son’s 
wifi fea support of their daui^hter, 
and on the de,i.th of sem to eonv'ey 
share to persons who would take 
sein’s re*alty in same* pioportions as 
if he h.ad died mtest.ate seized of 
sue-h sh.iie, on death of son, his 
widow w.is intitled to dower under 
Property Law § 190—In re Bock, 

211 NYR 621. 125 JVlise 653. 

35. K J —In le Cladmus, 59 A 245, 
68 N J Eej 17. 

19 C J p 475 note 58. 
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§ 24. - Leasehold Interests 

Except as otherwise provided by statute leasehold 
interests are not subject to dower. 

A perpetual leasehold estate is not an estate of 
inheritance within the nieaiiinp^ of the statute allow- 
inj^ dower in all lands of which the husband was 
seized as of an estate of inheritance,^® nor is a 
leasehold estate from month to month an estate to 
which elower will attach,^7 a lease for a term 

of years,although the term is for nin(t\ nine 
years renewahlt forex er,^^ or for nine hundred anel 
ninety-nine years,unless it is otherwise proxoded 
by statute 

§ 25. - Estates at Will, and Revocable Li¬ 

censes 

An estate at will of grantor, or a revocable privilege 
or license to use lands is not subject to dower. 

If the husband’s interest in lands is in the nature 
of an estate at the will of the grantor, or is a rev¬ 
ocable privilege or lic( use to use lands for a certain 
specified jiurposc, there can he no dovver under the 
common laxx 


§ 26. Determinable Estates 

a. Tn general 
b Conditional estates 
c Exercise of power of appointment 
d Dex'ise subject to power of sale 

a. In General 

Ordinarily, dower exists as to an estate of inheritance 
to which a determinable quality is attached until the 
estate is defeated or avoided. 

The geiu r.d rule is that, if the estate of the hus¬ 
band is in Its oxx'ii nature an estate of inheritance, 
the fact that it has a determinable quality attached 
to It xvill not jirtvent the inceiition of a right of 
doxx^er,'*^ but xxhen that estate by icason of its de¬ 
terminable quality is ax'oidid or defeated, the right 
of doxx’er falls xxith it It has been held, how¬ 
ever, that the determination of a defeasible fee on 
death of the husband by operation of an executory 
devise does not defeat the widow’s doxver,^^ and 
that a defeasible fee limited oxer on death without 
issue is an estate of inheritance, in which the \xudo\v 
has doxxcr, although the estate expires by death 
without issue 


36. otiio—()Ii\(r V Jonev, 6 Oliio ] 
S & lM» Pt| { Ohio N 1’ l-'l ! 

37. tVi—Foi t ureito \ Sh« nanm» 

Liimcstoni Co, IJo A iSJ 27s I'.i 
4‘»«> 

38. I’a—Foiluiiito v Slu n.iiigo 
laiiu ‘ loio <’o ‘^upra 

l'» C.T p 17S noli (iO 

39. Mil—Spini^lor v Stanl* r, 1 Md 
(’h J(i 

40. (’onii—iloodxxin v (ioodxxin, 
Conn 511 

SC” -Wliilmiro \' XViuAil, 22 SC 
44(i, Ti ) Am II 720 

41. Aik—now V lAim s, 4 S AV 
.SG, 4S AiU ".'.7 

l‘» C .1 p I7ri not. G i 
Ijease renewable forever 

l^iidi 1 (fin ('odi SiidO a 9'i-x i 
lia'-i iiri'X. iMi lo 

dowti— Kal'-lon SOtl (\ir (Jo \ 
KaKton 117 AC 112 Ohm SI 

:R)G. pi ALJl ; M--1111,1 ind \ F.i 
Nil llink, IMl NC !S‘) IS Olno 
App 441—ilion.il Holdinj^ Co \ 
Or'im 1G2 N K 70 1, 2'» Ohio App 

128 

42. TT S—iHino'in v Nax.i^s.a I'hos- 
ph.ili* (^», Aid 11 set 242. 1 17 IT 
S 647. :n Md 825, atllrminK, C 
C. F 4 74 

19 C J p 1GS note 64 
lntor<‘'^t in piihln lands se'P supra § 
22 . 

43 . Kv — llodkin v WriRrht. 100 S 

W2d 824. 26G K\ 7!)8—Alurphv 

V Murphy, 207 SW 491. 182 K> 
731 

N.C.—American Yarn & Processing 


; Co V Dfwstoi, 133 SK 407, 192 
NC 121—Mov.indir x Fh rning 
110 S F. 867, 11*0 NC 817—\1- 

h n X Sauridi’is 119 SK 4 86, 186 
N C 760 

10 C .1 p 47.'> note 64 

44. Ill—Smith V She‘pard, 10 NK 
2d 3(.S. 370 111 491 

Aid—l!oi>pir V lloppi r, 100 A 811, 
172 .Md 172 

Ohio—N.itiuiiil Holding Co v Or¬ 
am. Iti2 N F 701 20 t>hio App 1 58 
Pwl—Shtlhild \ ('ookt OS A IGl, 
30 111 217. Ann Cav 10181] OGI 

Utah AliXfil \ AKN. il. 211 1’ OSS 
00 ( 1 , 01 Utah 111, quoting Corpus 
Juris. 

10 C’J p 47.7 noli* (»4 

45. NC — \h\ind,rx Fhimn;, 130 

S M Si.T, 10(1 \ r M-,—Alh-n x 

S Hindi I-.. 110 SC 4S6 18G NC 

7 GO 

46. K\ —ntulkiii X A\ light, lOO S 

W 2d S21 S2.7 2G6 K\ 708, citing 

Corpus Juris. 

NC \ini ru in Y itn Ar l‘i oi ♦ •-•^ing 
Co V Ihw'^toi, 151 Si: H*7 102 

NC 121 — Ah % indi I x Fh iniiig. 
150 SK 8G7. 86 N, 100 N 817 — 

AI Ion \ Siundors 110 S K 486, 
4S7 1S6NC 7G0 
10 C’ I p 17.7 noti 65 
Reason for rule 

‘ Tlie \\ idi»\\ is iptitUd to doxx • r 
in all land of whiih her hiishind 
xx'as seiiied during t overt tin. ard 
whiih anx child .shi might hi ar him 
could by any possibilitx'^ lake hx de¬ 
scent ”— Allen V Saundei s, supra. 
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Vested contingent remainder 

A I on\tx.ini e lo gmiitee .and heirs 
of his hod> xvithout an habendum 
flause w’fis held to create a fee tail 
xxhuh s-talute turns, into life estate 
xxitli rt mainder lontingcnt on birth 
of issue if gr.intee has none, the re¬ 
mainder being in grantor in tht* 
iinantime On gnintor’s death in 
‘vueh case, the grantee as an heir 
of grantor bnomes xc'-ted with the 
loiiiingent lemainder entitling his 
XX iiloxx' to doxxt r on his death wilh- 
oiit issue—.Jones v Alakemson, 127 
N E 730. 203 111 .7 54 

Contrary authority 

(1) A I asi^ to the contr.arx 'Stated 
as its reason then^for "liower is a 
elirixatixe e^t it« it is elerixtd frorn 
thn estate of I hi luish.ind It is tin 
III itiirt* of t ho I'lxx, not of con¬ 
tra 1 \\ hill tlu' hnsli,ind lixes. 

thill IS III) e-1 iti in doxxer It is 
III ml el I si, I ar td out ot or ah- 
siiailid Irom the iiihtrname. or 
out ot the I state of tlio Jiii'.hand s 
•till me it 111 ! xxMiloxv surxixts. and 
has not n liiKiiushed her deixvcr The 
hii'-h.inel, ]>x anx' lonvoxaine made 
oj nioxiix* siitliitd hx' him, can not 
h ir, 1)1 impaii hei rigJit When, 
hiixx’ixtr ])X the xny It rms of the 
(onxixance or devise legal in form 
•ind purpose, thi est.iti t)f tin hus- 
h md expires xxilh Jiini lutling oil 
])( 1 loimirn doni the heiitahle eiinl- 
ilv of Ins estate and Iht title pass¬ 
im to anothei as pun h.iser h\' a 
valid lirnittition over, tin piinntiv'e 
e‘^tale IS gone and there is nothing 
lett tiom which dower can be de- 
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Entry of issue in tail. If a tenant in tail g^cneral 
of an estate conveys it to another and his heirs, the 
grantee has a base fee determinable on the death of 
the tenant in tail by the entry ot the issue in tail, 
and the wife of the grantee is entitled to dower in 
this estate. 

Death of tenant in tail leithout is^uc. The sur¬ 
viving wife of a donee in tail is entitled to dower, 
although In the de.ith of her husband without issue 
the estate tail is (ktermnud. The estate tail must, 
however, ha\ e been of such a character that an\ is¬ 
sue which the wife might have had by the marriage 
might, In peissibility, ha\e inherited it as hvir to her 
husband 

b. Conditional Estates 

Dower exists in an estate of inheritance held on 
condition until happening of the condition. 

If the husband's estate of inheritance is held on 
condition, by the liatiiieiinig of wdiich the estate will 
be terniinviti d, the wife’s dowtr will aNo be elepend- 
tnt on the liajuitiiing of such condition, so that if 
the estate is Tuniinated on the haiipening of the 
condition and entry therefor, the right of dower 
which (kpdids on it is also terniinateel; but other¬ 
wise dower exists 

c. Exercise of Power of Appointment 

The widow of a life tenant with power of appoint¬ 
ment takes no dower m his estate It is otherwise where 
the husband has the fee with power of appointment by 
will or deed if he dies without exercising the power. 

Where lands arc granted to a person to such uses 


as such person shall by deed or will appoint, and in 
default of and until such appointment to the use 
of such person in fee, the exercise eif such power 
during his lifetime defeats his wife’s right of dow¬ 
er but if he dies before exercising such power, 
his wife wdll be entitled to dower.^l Where, how¬ 
ever, the husband has only a life estate with iiowcr 
of appointment among certain persons, his widow 
IS not entitled to dower Likewise, w^herc one has 
a life estate wuth power of aiipointment by wull, 
pro])ert> afipointed luirsuant to such powder is not 
subject to dowser e)f appointor’s wudow.^^ 

d. Devise Subject to Power of Sale 

There is dower m an estate devised to the husband 
subject to a power of sale 

A widow is entitled to dower in an estate devised 
to her husband, subject to a jiuever of sale iii trus- 
tccs^*^ or executors 

§ 27. Estates in Expectancy 

Apart from statute otherwise providing, a remainder 
or reversion expectant on an outstanding freehold es¬ 
tate IS not subject to dower unless it becomes entire dur¬ 
ing coverture It is otherwise as to a reversion after a 
term for years only 

Since, as discussed S§ 1^. 1/ sigira, sei/in of an 
estate of inheritance in n.d propert> til souk tinu 
during the coverture is essential to entitle tlie wife 
to the right of dower therein, where a linsb.ind lias 
a remainder or reversion e viiLCi.int fin .in oiitslaiul- 
ing ji.irticular freehold esl.ite, the wife is not enti¬ 
tled to dow'er,*'*® unless bj a surrender or jiiiichase 


ri’vecl'*—JJdw.iids v l.ilb 54 Ala 
475 4 S"» 

(J) I’.ut in o\errulinp thf* 
ing^ t avt . It w 1 ^, )i< 1(1 that tin ( *-1 iK 
invi»l\<d was .i t* < ‘-iinpb . not a 
(onditKmal f* f —Jalib v. l*ibb. 

Ala 4 17 

47. ("onn—AVhitiri^^ v. Whiiinj^, 4 
Conn 170 

43. ('onn—Whiting: v 'Whilini^ su- 

pia 

19 CJ p 47B note 70 

49. Ohio—Witioiial HoJdin,C Co v 
Oram. 162 X C 7(»1, 29 eJhio App 
1.28 

19 C J p 476 ne.lo CS. 

Condition subseguent 

(1) l.rrath of rondilion pub*^!- 
Quent on w'hicli husband's (stati_ is 
dependent terrninali s estate and 
wife's inchoate ri^-ht of down — 
National ll(ddln^^ Co v Oram, su¬ 
pra 

(2) Thus, where a husbind's 
tate as lessee, undi r a nineiv-nim- 
year lease, ren( wablt fortv< r. is 
subject to forfeiture by reason of 
his failure to comply with the terms 


of the Ifa<-f, and b»» ap^r< <to a for- 
1*11 lire of his 1 *- 1,1 to. and surr(nd(is 
tbo vanu in fcmsub ratiem of beinj; 
nli(\cd of tb« buid(ns of the Itasc, 
.ind thf' ti<in>^a( tion is fri from 
fiaud or foJlu>-ion his wife's in¬ 
choate* rii^ht e>t d(»w<r in said istatf* 
IS ih( rt }iv te rmiriatt d —National 
Holding (V» V eiiarii, supra 

50. K\ —Thompson v. Vance, 1 
Mite (,(,•! 

19 CJ ]> 4 76 note 71, 

51. Ala Chiririu!>li( c v. Nitk, 3 
Port .562 

Peay \ Peav. 19 S C Eq 409 
P3 C J p 476 not< 72 

52. NC—Al(\inder v. Cunningr- 
h;im, 27 N C 4'JO 

53. Md —Pope v Safe Deposit & 
Trust Co. 101 A 401, 163 Md 239 

Equitable life estate 

—Pope \ Safe D( posit & Trust 
Co supra 

54. ill—Shfflleld V. Cook 9« a 

161. 29 KI 217. AnnCaHl9l8E 

001 

Title subject to trust deed 

Widow is cntitlfd to dower in 
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binds hi Id hv tht hu*^lMiid subp ( t 
to a tru*^! di I d (onlaininir a powei 
of sal( —M i( iula> \ Di ip il Swarnji 
Eand C<» , 2 Itoli .5(»7 41 \ .i 507 

JidWir in pio((((Jv (if s lie s(r e suFU I 
14 h 

55. VY—J'Viiphnni v Forgham, 12 
i\ Y ,S 2d JO J.^M App I>i\ 002- -111 
ri P.nnis’ E'-I.it**. ]S1 NYS 7i 

110 Mis( .500—'Fimpson’s Estate, 

ir. \l)hPr. NS, 2'JO 
Reason for rule 

Dowfr IS favored h\' the law and 
( innol he (lit off (’\( i pt b\ (\j»r( sm 
wt>rds or hv infir<iict (onir>(1I(*d hv 
fh( lant^oa,.'^'* of the wholi will — 
lAirKham v F'orKham, 12 N Y.S 2d 
29. 257 App Div 902 
58. Ala—Tilley v Li ti her, 82 So 
r»27. 20 J Ala 277 

Ark—Field V Tyner, 261 SW 35, 
163 Ark 373. 

Del—1.1 idford v. Culbieth, Super, 
10 A 2d .534 

Kv—Cio'idrum’s (luaidian v Ktlsey, 
.50 S W Jd 932, 244 Ky 349—Carr 
V H.irt, 22 S W 2d 432. 232 Ky 37 
Mo - Kloike V. Klocke, 208 S W. 825, 
276 Mo. 672. 
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of the outstanding particular estate to or by the 
husband, or by the death of the immediate free¬ 
holder or otherwise, the estate becomes entire dur¬ 
ing coverture,®'^ or unless the rule is abrogated or 
modified by statute Similarly, it has been held 
that there is no dower in property devised condi¬ 
tionally to a husband who dies before the happening 
of the cfinlingency on which the devise was to take 
effect The general rule applies where the hus¬ 
band has an estate for life and a remainder in fee 
in land, and there is an intervening vested freehold 
estate in sonic other person 

Tf the husband alienates the reversion or remain¬ 
der, cither personally or by operation of law, dur¬ 
ing the existence of the particular freehold estate, 
the right of the wife to dower is defeated.®^ 

Where before marriage the husband being seized 
of the fee simple, granted a life estate only, he re¬ 
mained seized of an estate of inheritance and his 
widow was entitled to dowxr, although he died be¬ 
fore termin.itioii of such life estate 

Where the reversion is not after a freehold, but 
after a term for ye«irs onl>, the owner of the in¬ 
heritance IS seized and possessed of it for the pur¬ 
poses of dower.®^ 

§ 28. - Dower Out of Dower 

a In general 

b Lands elesccnehng subject to dower 
c Lands acquired by purchase 

a. In General 

There is a common-law maxim that "dower ought 
not to be sought for out of dower." 

N T V Sampson 1J4 A 

7<»S 'M, N .1 fOq IDS—( lolclhnu*^* r ^ 

S. hiilz ] 1() A 7'»1. MINI 10(| 

"1 \ U ]n7n—W'oa\ 

still, ill A r>()6. ‘)J 
NY —In re Fot Is Nslair 

s S6S, Mist- 
GiKdoirr, 214 N Y s 

u,6 

19 e^.I P 476 note 78 
Unterminated freeliold ontstondlngr 
Whore an uiitcr ininatt d freehold 
tslatf still fvisttd 111 fa\or of 
d.iii*?htt*T to whom hoij ‘'0 wms dt*- 
viv.(d "as lon^? as sho shall lenuiin 
suikIo or dt sires to reinfiin in it," 
widow of son of testatiix tt> W'honi 
there was dcvi‘^o tnt r in ev«*nl 
daughter man it d or ft»i any reason 
made another phn‘e lar liome tiad 
no dower interest m the property — 

Bradford v Culbreth, Del Super, 10 
A.2d f),t4 

Oxant of life estate by bnsband 

Heir’s Interest in properly con¬ 
veyed to mother for life after fa- 


§ 28 

It IS a maxim of the common law of ancient ori¬ 
gin and of common application that “dower ought 
not to be sought for out of dower.”®^ The maxim 
IS closely related to the doctrine excluding the right 
of dower from reversionary estates. It applies, 
however, only when dower has been actually as¬ 
signed If not, as slated in subdivision b this sec¬ 
tion, the widow of the son will be entitled to dower 
in the entire property. 

b. Lands Descending Subject to Dower 

The maxim that "dower ought not be sought for out 
of dower" applies to lands acquired by devise as well as 
by descent. 

The maxim applies as well where the lands arc 
acquired by devise as where they are acquired by 
descent.®® 

It IS not a bar to an action of dower that the 
widow of an earlier proyirielor has already been as¬ 
signed or rc'Covered dower against the tenant,®® and 
It is no defense as against a demand of dower that 
dower has been assigned in the premises to a wid¬ 
ow' whose right w^as subsequent to that of the de¬ 
mandant ®’^ Where, how'cver, lands descend subject 
to dower, and the dower is assigned, and the heir 
dies (luring the continuance of the estate in dower, 
his widow'^ IS endow able onl> out of the remaining 
two thirds ®^ The estate of the heir in the lands so 
descending is an estate in nwersion expectant on 
the life estate of the widow' of decedent, and under 
the rule a]>plicable to n version.!r) estates the wiel- 
ow of the heir can have no dower therein, if the 
heir elies prior to the death of the widow of de¬ 
cedent ®® 

If (lower has not been assigned to the ancestor’s 

Iiease for term before marriage 

\ 1 —CSrahrjni \ Smith supra 

64. N C —lloitzf 1 V Bckhard, 66 N C 
l•7‘l 

1') ('J p 177 noli' 85 

65. Kv —Kiilunson v Miller, 2 B. 
Mon 2M 

19 C J p 4 78 note 95. 

66. Me —Manning v Laboree, 33 
Mt 34.t 

19 C J p 477 nolo 87 

67. Me—Young \ Tarboll. 37 Me 
509 

68. Kv —r.irr v Hart, 22 S W 2d 
132, 232 Ky 37 

19 CJ p 478 note 89 
Assigned reversion 

Thoie is no dower in a re\ersion 
in lands assigned to a prior tinant 
in dower—Dunham v e^shorn, 1 
Paige, NY. 634 

69. Ill—Stahl -V Stahl. 2 NE 160, 
114 Ill 375 

19 C.J p 478 note 90. 
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thei's death w'as held not rernnndir 
intt rest prer edi‘d b\ partnular es¬ 
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h«‘ir s sur\i\ing wrife --Parr \ llait 
22 SWJd 432. 212 Ky 37 

57. Ill—Jones \ Makemson, 127 N 
E 730. 291 III 5 11 

19 C J p 177 noU 79 

58. I’a—Ci'te’s Appeal. 79 Pa 235 
19 P J p 477 not( SO 

59. Ohu> —I’arthe v Parthe, 6 Ohio 
App 317, 26 Ohio Cirt^t, NS, 577 

60. N H —Mooie v Estv. 5 N II 
479 

61. NJ—Cxeldhauser v Schulz, 116 
A 791, 93 NJEq 449, 21 ADR 
1070 

19 C J p 477 note 82 

62. N J —Cummings v (^ummings, 
75 A 210, 76 N J Eq 568 

63. Va—Graham v Smith, 196 SE 
600. 170 Va 246 

19 C.J. p 477 note 84. 
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widow, the seizin of the heir is not defeated and 
consequently his widow is entitled to dower in the 
entire premises but the assipimeiit of such dowxr 
may be made at any time eitlier bi^ftire or after the 
death of the heir, and when so made ])recludcs re- 
co\ery of dow er b\ the w uhnv of the htir, in the 
reversion of the third of the est.ite which is as- 
sig^ned to the mother for dower.^i since such as- 
sijrnmeiit rclalts back to the death of the father"- 
\\ hen the w'ldou of a subsequent proprietor has 
had dowser .issif^ntd to her in certain lands, it seems 
that the widow of a former jiropnetor who did not 
relinquish her rij^ht of dower is entitletl to dower in 
the whole land in which the dow’er of the junior 
widows was assipied, but only a proportionate part 
should be taken for her dower from the {lart already 
assipied as dow'er lands to the junior widow*, and 
the residue from the owners of the other parts of 
the premises 

c. Lands Acquired by Purchase 

Widow of purchaser of land subject to dower takes 
dower in two thirds thereof, and also in the remaining 
third If she survives the wife of grantor 

Where lands subject to dower are conve 3 'ed by 
the owner, the purchaser becomes seized of the 
whole premises, and his wife is entitled to dower in 
two thirds thereof, and also in the remaining one 
third if she survive the \vife of the grantor."^ 

§ 29. Equitable Estates in General 

a Rules staled 

b. Lands held undjr contract of purchase 

a. Rules Stated 

While at common law and under some statutes there 
is no dower in an equitable estate, by statute in a num¬ 


ber of states there is dower in descendibie equitable es¬ 
tates of which the husband dies seized 

At common law* seizin of a legal estate is an es¬ 
sential requisite to the rit^ht of dower, and there¬ 
fore the w*idow^ IS not tntitkd to dower in lands to 
which her husband had onI\* an equitable title 

How ewer, the right of dower in eiiiiitable estates 
IS now 111 nearl\ e\ c ry jurisdiction regulated by stat¬ 
utes which usually gi\i to the widow her equit.ible 
dower, in the descendible equitable interests of her 
husband of which he dies seized Under some of 
such statutes, it is held that there must be such right 
of immeeliate ptissession in the husband as consti¬ 
tutes seizin in law* before there c.in be ebnver in an 
eejuitable estate 

A statute mereU giving elow’er in ‘Estates of in¬ 
heritance" docs not include eMjiiitable estates, the 
term is to be taken in its common-law sense, which 
limits It te) le'gal estates So. a statute endowing 
the widow of all lands of w'hich her husband was 
‘‘seized eir posse‘'Sed" docs not include e*quitable es¬ 
tates Where, howexer, the equitable interest in 
real estate is such as ek'-cinds as reall>, it is in¬ 
cluded in the statutory designation of an estate of 
inheritance 

Under some statutes a widow* is not elowable enit 
of an eejuitable estate of her husband excejit in in¬ 
testate lands 

The statutes making equitable estates subject to 
dower refer to equitable estates of inheritance 
only,^- that is, an equitable title to the property must 
ha\e presently existed in the husband, which title, 
had he died at the moment, w*ould ha\e descended 
to his heirs at law as real estate instead of going to 
his personal representatives as a chattel interest or 
chose in action A mere equitable interest con- 


70. Me—McLeery v McLeerj, 65 
Me 172 JO Arn It 683 

19 C J p 478 note 91 

71. Ky—Tarr v Hart, 22 S W 2d 
432. 2 12 K\ 37 

19 CJ p 47S note 9J 

72. NC — Rfitz-el v Pickard, 65 N 
C 671 

19 C J p 47X note 93 

73L HI—Sletle v IjA l‘'rfimboi‘^ 68 
111 4 56 

74 N Y —Durando v. Duiando, 23 
N Y 331 

19 C J p 478 note 96 

75. Fla—Walker v Close 3 25 So 
521, 525, 98 P’Ki 1103, nln^iTiiiK 

denied 126 So 289, 98 Fla 110 1. 
citing Corpus Juris. 

Or.— In re III own’s Estate, 14 P 2d 
1107. 140 Or 615 

19 C J p 478 note 97. 


76. isr T — In re Kellelier's Estate, 
232 XYS? 680, 1.33 Mist 581 

T< nn—Whitehtad v Biowmsvillf 
liarik, 61 S W Jd 975. 166 Tenn 
219—Flvnn V Flynn, 1 Tenn App 
188 

19 e",l p 4 78 note 99 
Divorced wife 

In a jurisdiction where dower is 
perriiitlfd in favor of a w*ifc who 
has diverted her husband, .sfc in¬ 
fra .53, a diverted wift is enlUbd 
to dtiwer in land of whith her hus- 
lund was tlie tquitahle eiwner pri- 
oT tt» dissolutnin of the marriape — 
Eiiilieh V Tntt. 147 N.E 4 0, 316 
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77. \rk—Murphy v Hooker 2^1 
S W 6 3, 139 Ark 469 

78 0» —In re Brown’s Estate, 14 

P 2d 1107, 140 Or 615—CJratton v. 
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Cratttin'a Estate, 283 P 747, 133 
Or 65 

19 C J p 479 note 1 

Sole stockholder’s interest 

Sole stockholdf'r’s l»rnencial own- 
t rship of (orp<iratit>n’s itallv would 
nt»t entitle his widow to dower 
therein, there beintT nt) dower m eq¬ 
uitable estate in lands—Gratton v 
(Irritton’s klsiate*, supia 

79. Fla—Walker v Close, 125 So 
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sistinp of a nj^ht to possession on terms is not sub¬ 
ject to dower.^^ 

Under the particular st.itiites involved it has been 
held that to enlille the wife to dcjwer in ecpiitahk 
estates, the husband’s e(|inty in the lands must he 
])trfect and complete,and of such a character that 
a court of efiuit> would compel a con\e\ance of the 
lej^al title to him 

Under most statutes the equitable estate of the 
husband must exist at the time of his death, in order 
to entitle his wieh^w to dower, and, therefore, if 
the estate is alienated durin^^ his lifetime, the wife's 
ii^ht IS destro>eel^" A mere executory contract to 
coiney, however, will not defeat the widow’s riuht 
to dower in an e(iuit.ible estate Under some ‘-1 it- 
iites there is no di‘'t iiiv. tioii between dower in lej^al 
and in e(|Uital)le est.ites in this resjiect , the widewv is 
entitled to dowei whetlier the husband died tios- 
sessed of the estate or aliened it durino coverture 
vMtliout her concurience It has been held that a 
husband cannot, durni'^ coverture without the wnfe’s 
consent, voluntarily and witlunit consideration dis- 
])ose of her Kiuitable estate so as to deprive her of 
her rij^ht of dower at his death 

b. Lands Held under Contract of Purchase 

Where a husband is in possession of land under a 
contract of purchase under ciicumstances entitling him 
to specific performance, his widow will take dower there¬ 
in even though legal title has not been conveyed. This 


is true, also, if the equitable interest of the purchaser 
under such a contract is considered real estate which 
descends as such 

Ajiplyinc^ the rules above stated permittinj^ dower 
in eiiuitabli estates to the estate of a husband who 
IS in ]iossession of lands under a contract for the 
purchase thereof, it feillenvs that, if the purchase 
jirict had been fullv ])aid bv the husband jirior to his 
(hath and no coiivevaiice had been ni.iele tf) him, his 
w idov' IS entuled to elovver in the lands so pur- 
ehased'** IJow’ever, if the husband has not com- 
])lud with the terms of the executory contract, or 
if for any reason he would not have been entitled to 
a sjiecific performance during^ his lifetime, it is gen¬ 
erally held that the right of elovver will not at¬ 
tach^- Under some statutes part payment of the 
])urchase price by the husband vests in him an eep 
uitable estate in which the wudenv is entitled tei dow'^- 
er, subject to an adjustment of the equities of the 
various parties,• and in jurisdictions where the e'q- 
uitable interest of the purchaser under a valid and 
ciiforcible contiact to conviy land is considered real 
estate and descends as such, it is dowable,'’^ subject 
to the rights of the vendor uneler such contract 

In most states a widow is not entitled to dowaT out 
of lands held uneler contract of purchase where the 
husband’s interest was alienated during coveiture®® 
The rule is otherwise where the right to dower in 
equit.d3le estates does not depend on ownership by 
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Agreement for reconveyance 

Wheie hush.ind prior to hiv mar¬ 
riage (onvtvs land under a p.iiolc 
agreement lor reionvejance, lights 
of the husband therein do not con¬ 
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the husband at the time of his death 

A mere contract for the purchase of realty cre¬ 
ates no estate, either Ici^al or equit.ible, in which a 
wife IS entitled to dower.*^^ 

§ 30. Mortgaged Property and Equity of Re¬ 
demption 

a ]\Iortcached property in general 
1). Equit\ of redemption 

a. Mortgaged Property in General 

Dower ordinarily exists in property acquired subject 
to a mortgage although dower is subordinate to the mort- 
gage. 

The wife of the purchaser of mortgaged property 
takes dower therein/*^’ although, as will be seen in 
§ 36 infra, such right is ordinarily subordinate to 
the lien of the mortgage. Under some statutes a 
wudow' is entitled to dower in mortgaged property if 
the husband dies prior to foreclosure,^ and this is 
so even though the mortgage be a imrchase-money 
mortgage.2 

Interest of mortgaqcc. The wife of a mortgagee 
cannot claim dow'er in the estate until the mortgage 
IS foreclosed by the husband 3 

b. Eanity of Redemption 

Except at common law and under some statutes, a 


widow takes dower In the equity of redemption In land 
held subject to a mortgage. 

The right of redemption from mortgages being 
regarded as a mere equitable title, the common law 
did not recognize dower right of a widow in her 
husband’s cquit> of redemption,^ and this is held to 
be the rule in jurisdictions wdiere the statutes are 
consulered as having made no change in the com¬ 
mon-law' rule as to dower in equitable estates.''* The 
rule which now pre\ails, how'cver, in nearly all the 
Stales, either by virtue of express statutory enact¬ 
ment or b> judicial declaration, gives to the wudow 
her dow’er in an equity of redemiition held by her 
husband, whether the mortgage is made before or 
after the marriage,® and although she joined with 
her husb.ind in the execution of the mortgage.*^ 

As stated in § 36 infra, the widow’s right of dow¬ 
er is subjected to the prior ben of the encumbrance, 
or in other words, the dower attaches only to the 
equity of redtmption and not to the property it¬ 
self ^ A husband ow'es no duty enforceable in law 
or equity, to pay a mortg.igc on his property, in 
which his wufc has joined, so as to relieve her dows¬ 
er from the encumbrance.® 

If the equit> of redemption has been united by re¬ 
lease or conve>ancc to the legal title of the mortga¬ 
gee,^® or if the equity did not exist in the husband 
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at the time of his death,n the widow is not entitled 
to dower in such equity. 

Purchase-money mortgage. Allhouf^h, as dis¬ 
cussed 111 § 10 supra, a purchaser of land who im¬ 
mediately executes a mortgage on the.premises to 
secure the purchase money, has only an instantane¬ 
ous seizin, the wife of the mortgfajjor may never¬ 
theless be entitled to her dower in the equity of re¬ 
demption 

A wife joininf^ in a purchase-monc^y mortg^ag^c on 
land jiurchased in the husband’s name is not pos¬ 
sessed on foreclosure of a dower right in the prop¬ 
erty, but on4 of a right to redeem from the sale 

For a consukration of priorities between dower 
and mortgages on the property see infra §§ 36, 39 

§ 31. Trust Estates Held by Husband 

a In general 

1) Contract to cemvey before marriage 


a. In General 

There Is no dower In property held by husband as 
trustee for benefit of another unless he also acquires the 
beneficial estate. 

The rule is that in equity the wife of a trustee is 
not dowable of the lands held by him in trust, al¬ 
though he holds the legal title This rule applies, 
although the wife had no knowledge of the trust 
If, however, there is coupled with the legal estate 
of the husband a substantial beneficial interest in 
the trust estate, it has been held that the wnfe’s dow¬ 
er will attach to the extent of such beneficial inter¬ 
est, if it can be decreed to her wMtboiit interfering 
with the trust estate, or defeating the purposes of 
tilt trust ,1® but in no event does dower attach to 
lands of which the husband w'as seized as trustee in 
behalf of others further than his own beneficial in¬ 
terest therein 

Where the husband as trustee acquires by pur¬ 
chase or otherwise the estate or interest of the bene¬ 
ficiary, the equitable estate is merged in the legal 
estate and the wife becomes entitled to dower 


11. Ohio — .]aqu<‘'S V Hamilton 

Coiinlj, 1 Di^sn IJJ. 12 Ohio T>r< 
(ll»I»rint) 5.’4 2 \Vkl\ H (la/ 81 

19 C .1 i> 48 1 n(»to ri*! 

12. Va—Whoalhv v Calhoun, 12 

LiMKh 264 39 Va 261. 37 Am D 

6.9 4 

19 J p 483 nott 5.9 

Dower in surplus .after pu^nitnt 
of d( ht —Oforpre V (l«‘org-t, 200 NK 
14.5 .51 Ohio App 174 

13. XY—McMidiael v Kusaell, 74 
NTS 212. 68 App Du 104 

14. Mich—Punifs \ Ililffcndorf, 
286 NW 152. 289 Mich 46—Sag- 
endorph v L.utz, 281 N \V 553, 286 
Mich 103 

Miss—Price v Craig, 143 So 694 
164 Miss 42 

N C — Pridgen \ Pridgen. 129 SK 
419 190 XC 102 

Ohio—Ragland v First Nat Hank, 
191 NK 389. 391, 48 Ohio App 

4 11 quoting Corpus Juris with 
aF»prov.il 

Utah—McNeil v Mt Ncil, 211 P 988, 
61 Utah 141 
19 C.1 p 480 note 18 
Property subject to contract of sale 

(1) Dcfcdcnl’s estate in land, ac¬ 
quired b> him before his marriage, 
subject to Stilo (oritract, was not e.s- 
tate of inherilamt, and his widow 
has no dowable intcit^-t therein—In 
re Hrovvns Ksiatc. 14 T’Jd 1107, 140 
Or 615 

(2) The intcr<“^t acquirid by It s- 
tanicritar\ liu*5t(e in hind which. 
subjK t to a land coritrat 1, had been 
conveyed to him individually by 
devisees for beni'flt of other devi.sees 
was not .«!ubjt‘ct to an outstanding 
inihoate dower interest of trustee's 


wife — Pung^' V Hilgendorf 286 N 
W 152, 289 Mich 46 

(3) Wh( ro defendant holding a 
ccrtithate of sale of state lands is¬ 
sued by the stale calling for pay- 
int nt in tt n annual installments, be¬ 
fore (omph'ting payment of install- 
mt'nts. agreed with plaintiff to con¬ 
vey an undivided half interest in 
the lands on condition that plaintift 
should complete the payments, and 
plaintiff performed his agreement 
and defendant received a state pat¬ 
ent and held the legal title to the 
lands he held such legal title to the 
undivided half free from any dower 
rights of his Wife—McNeil \ Mc¬ 
Neil, 211 P 988, 61 Utah 141 

Validity of trust 

W’hc re deed to realty was de¬ 
livered to trustee and six days later 
written declaration of trust was ev- 
e< uted, pursuant to prior oral agree¬ 
ment, irustc'e took and held title as 
mere trustee and wife W'as not en¬ 
titled to dower right in trust res 
possess* d by beneth lanes — Sagen- 
dorph \ Lutz. 2Kl N W 55.t, 2S6 

Mull 103 

Trust by transmutation 

Agreement between father and 
children that children after attain¬ 
ing majority', should work foi him, 
and earnings should hi used to pur¬ 
chase land of which he was to have 
legal title and beneficial use lor 
his life, after which they' w'ere to 
hive the land, created a trust bv 
transmutation of k*g il estate de¬ 
feating tlaiiii of his widow to dmv- 
er therein—Pridgi n v Pridgen, 129 
S E 419. 190 N C 102 
Necessity for beneficial seizin see § 

10 supra 


15. Mo—White V Drew, 42 Mo. 
561 

S U—Davidson v Graves, 8 S C Eq 
268 

19 C J p 481 note 19 
Widow not purchaser for value 
Widow claiming dower does not 
occupy position In equity of pur¬ 
chaser for value, without notice of 
equity in lands to which husband 
had legal title, she being neither 
creditor nor purchaser for value — 
Pridgen v Pridgen, 129 SE 419. 
190 N C 102 

16. Ark —Coekrill v Armstrong. 31 
Ark 580 

Ohio —Ragland v First Nat Bank. 
194 N E 389. 391. 48 Ohio App. 
441, quoting Corpus Juris. 

17. N.Y —Coster v Clarke, 3 Edw. 
428 

Ohio —Ragland v First Nat Bank, 
194 NE 389. 391, 48 Ohio App. 
441. quoting Corpus Juris. 

18 . Ohio —Ragland v First Nat, 
Bank, supra 

19 CJ p 481 note 22. 

Equitable conversion preventlnfiT 
merger 

AVhere tiiistii held certificates 
which were negotiable and assign¬ 
able and represented interest in 
trust res and life of trust was for 
fiv'c y'ears only, at end ot which 
time trust propertv' was to be turned 
into cash and trustee w'^as to a* - 
I ount, although the truvtet was 
ow'iii r of ont-half intei«''t in trust 
pioperty, merger of legal and equi¬ 
table title did not oiiur so as to 
giv'^e trustee’s wife dower right in 
one half of the trust ns, since trust 
res should be considered and treated 
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§ 31 

b. Contract to Convey before Marriage 

Property which the husband contracted before mar¬ 
riage to convey by valid enforcible contract is not sub¬ 
ject to dower 

A widow has no dower in lands which her hus¬ 
band has contraclLd to coiu^.} ])rior to his niarriat^c, 
although he does not coin e\ until after the mar- 
riaf^e, or althoin^h he nia\ ha\ e died witheiut con¬ 
veying:. for, while he has the lethal title, he is not 
beiieficialh seized during: the covertureJ'-^ This 
principle has been luld to appl> in case of a verbal 
contract to con\e\ entered into before marriac:e, fol¬ 
lowed by a con\e\ance after tnarriag:t Where, 
howener, In st.itiite a jiarol contract to con\e\ land 
IS void and not meiely \oulahle, the widow' has been 
held entitled to dower when iiothini^ was done be¬ 
fore marriage b} wa\ of part performance 

Propoiy Icasid an option to pnrcliasc is sub¬ 
ject to dower if the o])tion is not exercised after 
termination of the base -- 

§ 32. Trust Estates Held for Benefit of Hus¬ 
band 

a In general 

b C'oin e Nances in fraud of dower 


a. In General 

Where dower attaches to equitable estates, a widow 
takes dower in property held in trust for her husband 

The common-law rule limiting the right of (Unver 
to legal est.itis, discussed in § 2^) supra, did not rec¬ 
ognize a widow’s claim of dower in an estate held 
In another in trust for her deceased husband,-^ and 
where not otlniwise jiroNided b> statute, the com- 
mon-law' rule is applied and dower is excluded from 
the estate of the cestui que trust 

However, as m.iy also be seen in § 2^) supra, the 
rule of the common law is either entirel> abrogated 
or modified in many states, and where the right of 
elower in e(|Uiiable estates is dtcLired, tht courts 
have itnanably held that a wife is endowed with 
lauds held in trust for the benefit of her husband - • 
W'here a statute confeis elower in all real estate 
whereeif the husbanel eir an> either to his use was 
seized of «an estate (.if inheritance, it is construe'el as 
cemfernng the right of deiwar in estates held in 
trust for the benefit of the husb.inel 


p(is(^n.MU> uiK ncurnlK^Teel In 
wife s asvtrl(d irithoale* of 

dower — Saweiulorph \ Liilz, USl N 
W lisr. Mitb Ifi \ 

19- Til—Smith N Smith 17-* X D 

•12 iiO 111 o4 

—) J X. wlitrre e^o v Slriii- 

nt.n 1 »j 7 Xr L’Gs ii6 

ti3 \ I. K n 

Or- Ill 1 . Biown’s IXlnte, 14 P 2d 
1107 lifts 11 eDr til'i. tit ms Cor¬ 
pus Juris, 
e" I p 1S1 note 2 5 

Interest of vendor in a land con- 
tra( t on hi*^ tJ* 'ith k<>‘ ^ to hi-^ ‘k1 - 
rnmisti itor as pir‘-onill\. ami cJo< ^ 
not elesi f rid a^, m al retail to lolls 
of \(ndor and tlonfon is ridt a 
subjt f t r»r dr)W<r—I ><1 Toil Trii"-! e’o 
V Paker 20 5 X \\ ri4 2 Ui .Mob 
551 rein dtnnej 204 X W 773. 

230 Mi( b 551 
XTot estate of iulieritance 
Or -In r( Hiown’s Jlstate, 14 P 2d 
1107, 140 Or 61.5 
Contract to devise 

(1) Woman rnarrMnK widow r-i 
over thi»<* ^tars afor biv exi(ution 
of roeoidteJ aKr((mfnt to (oii\«\ or 
dcMse property to hi‘% cbtldn n was 
affected W'lth notice of latter s equi¬ 
ties—Smith \ Smith. 172 NT*] 32, 
340 Ill 34 

(2) Contrae t by husband and wife 
to wrill or eonve\ propt rt> in con¬ 
sideration of defendant's providme 
for them during life, vested in de¬ 
fendant nehts which could not be 


d( f( at( d hv hu'^band’s vubst qen nl 
mairiaj^f, after tir^-t wife s tii atb, to 
oio baxirig: noln e of <oiiti.i<t and 
of fa< tv viiffii n nt to put her on in- 
(juiry—l*rnc v Craifr, 113 So 691, 
161 Mi‘>s 42 

Purchase money due and unpaid 

Where a hu'^band in hi- lifitim* 
tnt«rfd into a coiitiai t tor (In sib 
of land and bond for title and 

tht i»ur« ha«>.t mon< \ v as ilu* and 
unpaid .It th( time of bis d»alh, it 
was b« bl that thf l(fral title rf- 
rnaiticd in th< \<ndoi and that tin 
rniMiiaser lield the land in suboi- 
dirirtion to th* rit^ht ol tin Miidor, 
w lio was In < ontt nu>Ialion of law 
s«jzrd oncl i>o--sfs‘.«d of lb« bind at 
bis death so that his widow was ( n- 
t It ltd tti h< r dowtr out ot it—l>.i\ v j 
Solomon 40 Cla 32 j 

20. K\ —CJully V. l:a> IS IJ Mon 
107—Oldham v Salt, 1 1? Mon 76 

21. WI s —Mad I Kan v. Wa 1 sh, 2 2 

wis run 

22. Or—In re Ptown’s Kstate, 14 
T'Jd 1107, 140 Or 015 

23. Fla —Waikt r v Close, 125 So 
521, ‘IS Fla 1101, rtbearins denied 
126 So JS‘I. 98 Fla 1103 

19 C .1 p 4S1 note 27 

24. Fla—Walker v Close, supra. 

19 C I p 481 note 30 

DistinsTuished from inchoate dower 

Iruboatt riKlit of dower, contin- 
Kent during husband’s life, is dis¬ 
tinct from dowir in equities of 
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(<stui (Jilt tilist — alkt r V (’lost 
supra 

25. W \ . 1 —Mt ver v Pirintt 56 S 

K 206 60 AV Va 167 116 Am S K 

89 1 6 1. j: A X S 1 191 

19 C J J) 18] not( 29 
Apart from statute 

In i 9 nMs\ 1V ani.i (b» < omrnon-law 

rub t \( ludiiiK .1 widow liorn dow*r 
in .1 11 ir t tstatt de»t s rml t>i‘N**u1 

li\ tb< usage and tin biw ol Ib.il 
stilt ri widow IS do\v,il>b of su< b .111 
t si,lit iiidi p( ndent ol .iiiv si.iiulorv 
provision r< latmn tin n to—Sboe- 
rri ik* r \ Waikt i, 2 Stig K .554 

26. X' J —\V 1 1 cb man \ \ViId( man, 

1 :o A 717. 98 X .1 i:q 109—iiur- 

Ii Ills \ Ibirliaris, 12] A 719 94 N 

J Fq 7 10—Pinkinson v T’liikinson 
117 \ 48, 9J X .1 Fq 5s3—Wbav- 

tr \ T'lttcrson. Ill A 506, 92 XT 
J F.ti 170 

19 C .1 p 4 82 nolt 31 
Existence of trust necessary 

In a wul€ s suit .‘m unsi her bus- 
liand tind his rnotbt r tt» istablisb 
ht*r dowtr inleitst in lands, t orn- 
plainatil must show that tht rnotli- 
(r holds titlt for tiie use c>f tht stui. 
or th.it the st>n, ha\ mg pur< based 
and paid for the pitiptrtv. fiaudu- 
lentlv, ft>r thi* puipose ol depiiMpg 
his wift of her dowtr inttrtsl there¬ 
in. <aused the lands to be conveyed 
to ills motht‘r—Pinkinson v Pink- 
inson. 117 A 48 93 N J Fq 583 

Statute construed 

2 CompSt.1910 p 2045 § 3, relat- 
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§ 32 


The nature and object of the trust will often con¬ 
trol the w^ulow’s ri^hl to clr>wer in lands devised by 
will or conveyed by dted^"^ 

Where both the lep^al and ecjuitable estate btcome 
merged in the husband, the widow is entitled to dow¬ 
er This IS the c.is( where the leij^al title vests in 
the husband because of the iin.didity eif a trust in 
his favor.-'* 

Personalty Under a statute alb)\\ inj^ ebiwer in 
personal property owned by the buslianel at his 
death, it was held that a wielow is entitle‘el to elowa‘r 
in such j)ro|)erty owned by her husband but jilaced 
in trust under an instiiiment reser\nij^ the beneficial 
interest tei liiniseIf‘*^0 iJcnvever, the wodow is neil 
eiititleel to elower in such property if the trust in- 
strunieiit and the delner> thereunder w’ere effeeUne 
in ])assinu^ title to the projierty to the trustee for the 
benefit of another 

Lan(P held by executor, administtutor, or qtutrd- 
iiiti Lands under the ceintrol of an executor/^- ael- 
niinistrat()r,'»2 or g-uardian*'** ha\c been held not sub- 
lect to dower unless w'lthiii the statute creating: such 
estate 

h. Conveyances in Fraud of Dower 

There is no dower in realty purchased with the hus¬ 
band’s money, title to which is taken in the name of 


another, unless under the circumstances the husband 
acquires seizin of an estate subject to dower, or unless 
actual fraud on the wife is found to exist. 

While, as stated in § 48 infra, a wife may not be 
dejirived of her dow’cr ng^hts by fraud after the in¬ 
choate rig^ht has attached, a husband is under no 
oblig^ation to take his money in which the wufe has 
no interest and put it in land in his owm name so 
that she may obtain a dower interest lleiiCe, 
ordinalily a wife is not eiititlcel to dower in lajids 
purebased woth the hiisbaiurs money but not con- 
\e>ed to him,''" the mere fact that the husband's 
money paid for land the title to wduch is taken in 
the name cjf a third iierson being: insufficient to en¬ 
title the wife to dower therein on the ground of 
fraudWhere, howt\er, fraud on the wife is 
actually found to exist, she has been held to have 
dower in the preipcrtv so taken 

Whether or imt elower exists in land purchased 
with the husband’s monc\ but taken in the name of 
another has been he lei to depenel on whether under 
the jiarticular facts the husband acepiires seizin of 
a legal eir efjuitable estate of inheritance of such a 
initure as is subject to deiwer under the statute"*^ 
Hence, a widow' is entitled to dow'er in realty cem- 
\eyed by her husband beb^re marriage to a third 
jierson on the latter’s written agreement to convey 
to such person as the husband might designate, 


MiK to do\v< r do< s not limit th<‘ rij^lit 
of the widow to dowi r rro\ id<‘d foi 
bv ^ 1 kimhk a widow dowtr in all 
lands w'hori of h<‘r hu‘^b<ind or an\ 
to his use was seized of an estate 
of inheritance wh<n another is 
seized for the list* of the hu'-hand 
•It his death—TUirhans v Thirhans, 
IJl A 719 ‘H N .1 Kq 710 

27. It 1 -Ktnjon \ K<*n\on, A 
101 Ul A 787. 17 It I 5*19 

I'l C I P 4 82 nol< .12 

28. N H —tlopkinson v Dumas, 42 
N IT J‘I6 

29. SC—Sparin v (Parson, 11b S li 
127. 122 SC .171 

30. Fla AVilliams v Collier. ]5S 

So 81.''i, 120 Fla 2 IS itlitaiiriA^ 

dt nit d 162 So 868, 120 Fla 218 

Delivery to trustee is Immaterial, 

suth personalty In inpr the prop» rl> 
of the husband—WillianiM v e'ollior. 
supra 

31. Fla—Williams v Collier, su- 
pia. 

32. Ark—Cocknll v Aimstronji?, 31 
Ark f.SO 

33. Ark—Tate v Jay, 31 Ark 576 

34. Alo—llaniullK v IskI'i^k:, 12 S 
W 343 9'J Mo 19 

35. Purchase with assets of ward. 

Where a .statute. Key St 1S79 ^ 2186, 
givt s a widow dower in lands wheie- 
of her husband, oi any other person 
to his use, was seized of an estate 


of inheritant e ih<* widow of a luna- 
ti< IS (iilithd to dower in lands 
puMhasid by his pfuardian with as¬ 
sets of his estati , and it is imnirite- 
rial that the assets used aiose fre>m 
a s.^.le of thf lunatH's lands to pa\ 
ebhts and the in\estment hv the 
K^uardian w*^ is un.authorized—Itan- 
nells \ Isprrij^g:, supra 

36. N Y — Nichols v I’ark, 70 N Y 

S ,647, 78 \ppDi\ 05—AliCIcan 

V Tbnwood Ileal 1\ Co. 207 NYS 
226 121 Mise 283 

37. Mmn—Nash v Kirschoff, 20S 
NAV 10.3 166 Minn 461 

N A' —In re Fox' AA'ill, 293 K A" S 

468, 250 Api> Di\ 31, motion gi.uit- 
ed 200 N A" S 829. 2.50 App l)i\ 

8.58, afTiinied 11 N F 2d 777 275 

NY 604. motion denied 12 N hi 2d 
575, 276 NY 561 
19 C .1 p 4 64 note 8 

38. Mmn- Nash v Kirs< hofC, 208 
N W 10 .’, 166 Mmn 164 

NA"—Ill re Fe>x' AVill. 203 NYS 

468, 250 App Div 31, motion plant¬ 
ed 20b NA'S 820. 250 App Div 

8.58, .aflliiiKd 11 N F 2d 777, 27.5 

N Y 604, motion denied In le Nu¬ 
gent. 12 NF2d 575, 276 N A" 561 
—AlcClcan v Denw'ood lUaltx Co, 
207 N y S 226 124 Misc 283 

10 CJ p 482 note 40 
Purpose to defeat dower immaterial 
NY—In »e Fox' AVill, 293 NYS 

468, 250 App l^iv 31, motion grant- 
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ed 296 N y S S29 250 App Div 

8.58. afiirmed 11 N F 2d 777. 275 N 
Y 604 motion denied In le Nu¬ 
gent, 12 NF2d 575. 276 NY 561 

39. in —Knights \ Knights. 133 N 
F 377, 300 111 618 

Kv —Row'e V R.itliff 104 S AA" 2d 
137, 268 Kv 217 

Mo—Koher v Koher, 23 S W 2d 119, 
321 Mo 379 

NJ—I’inkinson v I’lnkinson, 117 A 
48 9 ; N J Ell 5SJ 

P.a —Asam V A'^am, 86 A 871, 239 
Pa 295 

Although deciding against the 
w idow because of lack of proof, it 
Wras said that she i ould assert dow¬ 
er right in property alleged to have 
been Iraudulentlv take.n bv husband 
in name of third party without her 
knowledge—La Rue v La Rue, 294 
S AV 723. 317 Mo 207 
Fraud on marital rights 

The taking of title in the name of 
.^neither may be a fiaud on the mar¬ 
ital rights of the wwfe —Nash v. 
Kirschoff, 208 NW 19.3, 166 Mmn. 
464 

40. Ky —Rowe v Ratliff. 104 S W. 
2 d 1.17. 268 Kv 217 

N ^ —Laiimann \ Minamon, 230 N. 
A^ S 723, 1 12 Mise 801. aftirmcd 
246 NA"S 919, 231 Api) Di\ 790 
—(liibler V (labler, 193 NYS 500, 
118 Misc 5 34 
19 C.J. p 482 note 41. 



§ 32 

where under the applicable statutes a conveyance un¬ 
der such circumstances is insufficient to take title 
out of the husband On the other band, a widow 
takes no dower in land paid for by the husband but 
title to which is taken in another under an oral 
agreement to convey to such person as the husband 
might designate, where under the applicable stat¬ 
utes no trust is created by the arrangement in favor 
of the husband, even though the object of the ar¬ 
rangement was to deprive the wife of dower.^- 

It has been held that a husband cannot deprive 
his wnfe of her dow’er by taking a conveyance of 
land purchased wulh his ow’n money during cover¬ 
ture to himself for life, with remainder to his 
child,but this has been denied except where such 
disposition IS testamentary in character and for the 
purpose of defrauding the wife of her dower.44 
So, w'herc in contemplation of his marriage and to 
deprive his t)n)spective wife of dowser one takes title 
to property in name of another with a reservation 
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of a life estate in himself, the wife takes dower in 
such property.45 

§ 33. Lands Purchased by Husband for An¬ 
other 

The purchaser's wife takes no dower in land pur¬ 
chased by her husband with the money and for the benefit 
of another. 

Where land is purchased by one person in his 
name for the benefit of another, with the latter’s 
money, the w'lfe of the former has no dower there¬ 
in.46 If^ how'cver, such lands are purchased with 
the purchaser’s owui money in his own name, al¬ 
though held by him subject to the jierformance of 
certain agreed conditions by another jierson, where¬ 
upon the lands are to be again conveyed, the right 
of dower of the purchaser’s wife attaches 47 

Dow'cr attaches to land purchased by the husband 
in his owm name with intent to make a gift of it to 
another where the donee was not put into posses¬ 
sion until some time after the purchase.48 
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III. PRIORITIES 


§ 34. In General 

Dower is subordinate to all encumbrances existing 
against the property at the time the right attaches, but 
Is superior to such as are thereafter placed on the land 
without acquiescence of the wife. 

The right of dow'cr in a wife cannot be broader 


than the estate of her husband on which it de¬ 
pends 49 A dow'cr estate partakes of the n.iture of 
the estate of the husband, and wull be subject to the 
same ecpiities, infirmities, servitudes, and encum¬ 
brances that may (xist against the title of tht hus¬ 
band at the time the right of dower attaches.-'*^ The 


41. XT — Ilauniann v Minamon 

2^0 XYS 7J , l'J2 S'n af- 

mrn«d 216 XYS DIS, 1\\ App 
1U\ 

42. XY—fti])lfr v C i])lor, 103 N 

Y s soo ns 7 ;i 

Seizin lacking* 

AVhfn hu'^li'ind paid ron^-idrrati<>n 
for land <(>n\f\td to another who 
at hnv.h.irid’v r< toiixt'jfd land 

to third pti'^fin whose h« irs on hi«! 
death oon\e\«d land to t»‘ r^sons des- 
iprnatf d hy hushand, the wife did 
not affiuirt .t dower inttr»st in the 
land, since at no time W'as there any 
seizin in fait or in law* in the hus¬ 
hand—(Jihler \ (tahh r, supra 
Bgnitable title and rlgrlit of action 
distinguished 

While thcii mav he dowei in an 
equitable title of which the husband 
was seized, it is otherwise as to a 
right to hung an equitable action 
to set aside a transte r or to compel 
the pel forma ne e_ of a dutj on the 
part of the grantee in whom legal 
title rests- Baumann \ Minamon, 
230 NYS 723. 112 Mise 891. af¬ 

firmed 246 NYS 919, 231 App Div 
790. 

43 . Pa—Divilbiss's Estate, 13 Pa. 
Dist. 503. 


44. Mo—Creceliiis v Horst, 89 Mo 
3o6, reversing 11 Mo App 304 

45. Ill —Knights V Knights, 133 N 
E 377, 300* Ill 618 

46. Ill—I'oiter v Ewing, 24 Ill 
617 

19 J p 482 note 44 
Purchase by guardian 

The widow of a guardian is not 
entitled to dower in land whit.h her 
husband purchased in his own name 
with his ward's monev—(lannaw’ay 
V Tarpley, 1 Coldw, Tenn , 572. 
Effect of statute 

Under statute providing that a 
deed to one pe rson paid for hy an¬ 
other creates no trust for the latter 
unless the deed Is so taken without 
his consent or in violation of some 
trust, a wife paving part of the 
purchase price of property aequirc^d 
by her hushand takes dower in such 
property but no more—Trimble v 
Kentiickv Hiver Ctial Corporation, 31 
S W 2d 367, 235 Ky 301 
47- Nil—I'rescott v Walker, 16 N 
H 340 

NY—Coster v Clarke, 3 Edw 428 

48. Kan —Flanigan v. Waters, 46 
P. 56, 57 Kan. 18 

49. D C —Sis v. Boarman, 11 App 

D.C. 116. I 


I —Bndgeford v Croh, 160 A 451, 

J33 {06 P.i 566, eiling Corpus 

Juris, and afTiiming 1* Pa Diesl A 
(^o 701 709 citing Corpus Juris. 

Se f BiidKiford \ Croh, iTiS A 
21.0 305 Pa 554, 156 A 612, lOl 

T’a Supt r ]'18 anirrning 13 l*a 
Hist A Co 704 

I^trih —Tracy Loan A Trust Cei \ 
laikc. 269 P 780, 72 Utah 231 
Clniin to dower ran he as^trted 
only through the husband’s trtle ”— 
In re* East 42nd Street, lioroiigh of 
Brooklyn 3 N Y S 2d 665, 668, 167 
Mi.se 714. 

50. Ill—Smith V. Smith. 172 NE 
32. 340 111 34—Cole v Cole, 126 

NE 752. 292 Ill 154 
Md—Hopper v Hopper, 190 A. 841, 
172 Md 152 

NY—In re East 42nd Street, Bor¬ 
ough of BrookUn, 3 N Y S 2d 665, 
167 Misc 714—^Warren v Warren, 
255 NYS 206. 143 Misc 4'1. 

NC—A F Holt & Sons v. L>nch, 
160 SE 469, 201 NC 404 
Pa—Bridge ford v. Croh, 160 A 451, 
306 Pa 566, affirming 13 Pa Dist. 
& Co 704, 709. citing Corpus Ju¬ 
ris. See Bridgeford v Groh, 158 
A 260, 305 Pa 554, 156 A 612, 102 
Pa Super. 138, affirming 13 Pa. 
Dist. & Co. 704. 
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dower right may be altogether defeated, as where 
the husband loses the land by title paramount.•'*1 

Once the right of dower has attached, however, 
It IS ])aram()iint to any hens or encumbrances sub¬ 
sequently ydaced on the land by the act cif the hus¬ 
band alone,anel is siqierior to tlie hnsbaiurs will 
The wnfe’s rights cannot be suborelmated to other 
liens merely by sti])ulations between the husband 
and other parlies 

§ 35. Vendor’s Lien 

Unless otherwise provided by statute dower Is sub¬ 
ordinate to a vendor’s lien or equity against the property 

Wdure land is sold under a contract b}' which the 
\cndor n tains the legal title as security for ihi un¬ 
paid purchase money, or where he has an equitable 
hen, the lun of the vendor is paramount to the 
right eif dow’cr of the w’^ifc of the \endee in the 
lands so sold,-'**'^ unU ss it is utherwuse jiroMdtd b\ 
statute "’6 


§ 35 

If a subsequent encumbrancer or purchaser from 
the vendee is compelled to discharge the hen of the 
vendor, he will be entitled to be substituted in the 
place of the vendor So, where a third person 
])a\s part of the yuirchase yiricc taking a mortgage 
on the land as security, the right of the jiurchaser’s 
w'lfe to dou'cr is subject to the hen of the vendor 
to w’hich the third jierson is siilirrigated so far as he 
h,is advanctd the juirchase jirice Where the doc¬ 
trine of vendor’s hen is not rtcogni/ed, how ever, 
or where, in mlwv of the facts of the particular 
transaction, such hen does not arise, or has been 
waned or extinguished,^'^ dower attaches and is 
supermr to the claim of the \endor. 

S'e//e in satisfy Ih n Where the land is sold by the 
vendor tf> satisfy his hen, the ynirchaser takes free 
from the dower nglits of the \en(kx’s wnfe, w'heth- 
er such salt is inadi before or after the death of the 
vendee,.illhongh, .is stated in § 14 a supra, if the 
sale to satibf\ the vendor's hen is had subsequent to 


»h Tr n \ T.o m & Trust Co \ 
laik. . P 7S0. 72 Ul.ib 2 51 

<' .1 n I s 1 III a ( iio. 

Znliented pioperty 

Til' lit ns 111 iif^hts of triditois 
tbi UM f‘-ttii o» pirnnnuiit 1“ 1 h* 

<1ii\M I of th» l<lo\\ o( till In IT l<» 
wlniin lilt nioT)trt\ <lt si . ml. d—Jli.|.- 
pt r \ Hopper, ]'»0 A Ml. 172 IMd 
] 

Zaien ezlstinff prior to dower statute 

\n equit iMo Inn on jitoptriN < x- 
I iin^^' prior to st itiitc li.riline do\\- 
It in siirh itroinTl\ js supiiinT to 
liu ilo\M I 1 tho t-titui, pio\id 

me til It d^^^^^ r nt»t opM.ito to 

fin lot ludieo of Inns on tin piop- 
tii\ W lei^.inian \ Dul.inv, IS App 
I M ’ 11 

Recitals in deed 

Win r< dofd oxpiisMlv ^Inlinj^ it 
\\ III nil to illot Kinnlois’ io.il f s- 
1 111 imonj^ ttuMi (liildnn ionxi’Vid 
1 iiid to .son ill (onsidi T ilion of his 
pi\nnnt ot one (hoiix.ind dtdlars to 
I nil ol eiantois il.iuRliti rs .it i;i.»n- 

tols di.ilhs, lnSi‘i\jnR llli* f*st iti 

to Kooilois SOM h.nl no bi_ni In lal 
1 stall 111 1 ind until lit in.aeb pa\- 

minis .ind f^riintors dml .ind b«‘ni.i 
biloii pavnnnts \m i n ni nle* widow 
iif son bad no dowtr nebt in land 

Ol pimiods of its sab* i xi opt to 

txloiiL tliat i>roiieds o\< t odod surn 

rnofssaTN to inakt pa\nnnts—JS ii- 
dbton V JVloadi* 177 SH PbS, liVi 
V.T 727 

Rig-lit of partition b\ 1< nnnt in 

ooinnion 

NC-Cili/eiis Rank & Trust Co v 
W.'itkins 1 S K 2d S.H 1. 21 r> TST C 

2‘>2 

Ohio—Florning- v Mornintjstar, 4 
Ohio X P , MS, 405 

12S V .1 S.--7 


Rig-lit of redemption 

Tin iieht of iidinijition fioin u 
nioilKii' loifibn^nn is ]>rior and 
IMi.iniounI lo inv light ot tJowii in 
tin will of tin puT«bi‘-<‘i —Wootfiii 
^ V lugbn, M So (,()<». 2<»2 \1 i f»si 
How I 1 in nioi t g.igi I’s inli r< si st. 
•-Upl I 5} 'b* 

51. :Miss—I’ nkelt v. Bin krn r, 47 

Miss 220 

52. XI—C,i ih'udt V Sulli\an 172 
A i.«.; 107 x I i:i| :74 

XT — In ii <'iop-i\ Am Jloioui-'li 
ill Piooklvii (’if\ ot Xi w "^oik 
2S7 NTS COO 21S AppHiv bO I 
r» i' I p 4S4 noli 62 
Guardian of insane liusband 

Huaidiin of insan< w.iTd i.-innol 
on'll* of .iiipiiif lion on bis waids 
larnl, w bn b will suinistifi int bo.iU 
intnrisi of w.lid’s wifi tin n in .mil 
bi noi*, girirdi in of iiis im biislimd 
id\ iin ing nioni V bv loiiil’s oidi rs 
fo w-ift, wbnb wn iisi d foi In r 
.md ibildTtii’s sup))oit ind iipKi i !> 
ol n.ilt\ on wbnb sin <ind itnldnn 
iisidiil lould iii't, in \ n w of Bui ns 
St Annot HU 1 J; ;o.’.7 .niiuiii a Inn 
on n.illx whiib w'nuld suiaisidi 
wifi s iiiiho.iti right —B.iwbr v 
Bo.ir 122 X K 6(*0 ].SS Jnd U)8 

53. Fla - ('.lib It v Cbi snut, 1 *1 
So 120. 100 Fla 11 lb 

54. NT—Clark \ ('l.mk 42 NK 
27.7. 147 NT C”.‘» iflitriiing 72 N 
Y S 72.7. .S4 Tfiin 7b2 

55. Ill—W.I SI how V Wa-sohow, 177 
111 App lb7 

Ti nil —-Fl\iin v F]\nn, 1 Tonn App 
ISS 

P) C J P 4.S1 note 04 

lloconvovanco to s.itisfy lion as ter¬ 
minating: dower see infra § 60. 
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56 In Georgia 

(J) rndt r sf.iiutes pTO\iding tb'il 
I widow shall ba\« dowii in Innds 

• •1 wbnb )n*r husband iln d sii/id 
md possossfd, ,md itiil no Inn on- 
Utd b\ tin tnisband in bis lifitinn 
'-b.ill in anv ni.mm r inlirfin with 

* in b (low'll the widow s light to 
(fow'i r h.'is piioiilv o\ I 1 a \ • ndor s 
Inn or niiutgagi for the punb.isi 
nioni V not inloieid prior to tin 
luishinds di itb — SI lugliti r \ Cul- 
1*1 ppt T 14 Hi :i1‘»— ihivt \ Bulls 

/» (1.1 7(,7 -('leinrnts \ BosiwiiK 

H Hi 1 

(2) T’ndir (b\ Code 1010 ij 7218 
(low It' in lA 1*1 a'-signid in kinds 1 k Id 
bv tin biKbind undi i bond for li- 
lli or olbi r wiiltm inslruiinnl of 
liki I ffi I t whin ti portion of 1 In* 
liunbisi* rnoni \ b.is b< en p.iid bnl 
tin I si rti m dowii is Iiahh 1oi tin 
imp 11(1 pull b isi nioin \ - Sj»i in t \ 

.M It bis 7 1 SI. 7,70. 127 Ha 711, dis- 
1 mgiiishmg Jl.iiris \ I’ow i i s. 78 S 
i: HHS, 120 Ha 74 12 Ann (’as 477 

As to )>uiib.is( inoiK V nioilgagis 

geniiallx son iiifi.i 7b e. 

57. Md—I’lieo v Hobbs, 47 Md 
7.7 0 

10 C T P 4S1 note 67. 

58. Ala—Jbll \ Bell, 76 So 926. 
171 \l.i fl6 

10 C .1 p 18 1 note 68 

59. Ht 1 — In to Tomlinson, Si A 
16s 0 HilCb Mb 

GO. K\ —TTogg \ I’otter, 76 S W 
77 25 K\ B 4 02 
10 C J p 187 note 70 

61. low'a—Barnts v Gav, 7 low'a. 
26 

10 e’J p 485 note 72 
.ludioial salt as n lease of inchoate 
dower see infia 61-64 
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the vendee’s death, his wife may have dower in the 
surplus, if any, rcmaininj^ after the discharj^c of the 
lien. However, there arc also cases hokling^ that the 
purchaser takes subject to dower wlitre the sale is 
made subsequent to the liuslhiiurs death. 

A court of cqiiil> may i)ropcrly sell so much of 
decedent’s land as is necessary to ])ay the purchase 
money due, free from the widow's dower 

§ 36. Mortgages 

a. In which wife did not join 

b. In which wife joined 

c. Purchase-money mortgages 
d Estimating dower 

e. Redemption and contribution 

a. In Which Wife Did Not Join 

Except for statutes to the contrary, dower Is superior 
to a mortgage executed by the husband during cover¬ 
ture Without joinder of the wife. 


Generally, w'^here a husband executes a mortgage 
on lands owuied by him in wdiich his wufe does not 
join, the wife does not thereby lose her right of 
dow'er, and on his death she may enfeirce her claim 
against the mortgagee and those claiming under 
hini^’* The fact that she claims a hen accruing 
siibst([ucnt to the hen of the mortgage does not af¬ 
fect her p.iramuunt right of dower 

The rights of the widow' as against the mortga¬ 
gee, are subject to control by statutory proMsion, 
howcA'er, and in some states the widow’s dow'er is 
sulH)rdinate*el to a mortgage executed by the husband 
111 good faith for a valuable consideration 

b. In Which Wife Joined 

Dower is subordinate to a mortgage executed Jointly 
by the husband and wife. 

Where a wufc joins her husbanel in the execu¬ 
tion of a mortgage on lands owned by him, she 
thereby loses her right of elowar as against the 
mortgagee or those claiming under him,^'^ U) the 


62. Ohio —McArthur v. Porter, 1 
Ohio 99 

19 C J p 4S5 note 75. 

63. Kv—Payton v. Stagner, 2 Ky 

Op 385 I 

64. US—Hams v. Marshall. CCA 
NY, 43 F 3d 703 cortiorai i d< rued 
51 set 83, 283 US S33, 75 JjKd 
778 

Minn—Wade v Citizens* State Bank 
of St Paul, l‘)7 KW 277, 158 

Minn 231 

NJ—(li-rhardt v Sullivan, 152 A. 

663, 107 NJKq 374 
19 C J p 485 note 78 
Mortcraere valid and enforceable, 
although subject to dower—King v 
Chandler, 105 So 3 84. 213 Ala 337 
Agreement for mortgage 

Agreement for deposit of title 
deeds as security, not signed b> 
detilor's wife, does not affect wofe's 
inchoate dower—Hams v Marshall, 
CCA NY. 43 F3d 703. eeitiorari 
denied 51 S Ct. 85, 282 US. 822, 75 
B Ed 778. 

Improvements 

A mortgage by the husband alone 
dof'^ not preclude dower from at¬ 
taching to improvements thereafter 
made —Powell \ Monsori, ete , Mfg 
Co . C C Mass , 19 F Cas No 11,357, 3 
Ma^on 4 59 

Increase of prior mortgage 

Whe*re wife of mortgagor did not 
join in mortgage executed after 
marriage by husband in renewal of 
indebtedness existing prior to mar¬ 
riage, any increa.se in ind« btedness 
secured by the mortgage maele after 
marriage would he void as against 
widow—Harris v. Mosley, 111 S.W 
2d 663, 195 Ark 62. 


Mortgage reissued after discharge 

If mortgage on land whin pur¬ 
chased by landow'ner was satisfied 
or discharged, dower of landowmi’s 
w'lfe attached to entire properl> and 
mortgage could not be reissued so 
as to cut off dow'cr w'lthoul wift’s 
consent—Thorburn v Wfnde, 357 
Y .S 186, J55 App Dlv^ 434, moditv- 
ing 255 NYS 979, 235 Ai>p l>iv 737, 
affirming Wendc v Wende, 251 NY 
S 773, 1 11 Misc 52 

Conv'eyarues by husband without 
wife joining .sec infra § 60 

65. NY—Ander«4on v McNeely, 305 
NYS 378. 120 App Div 676 

66. Miss—Tucker v. Field, 51 Miss 
191 

19 C J p 483 note 81 

67. US—In re Gish, D C Ky, 32 

F 2d .122, in Kentucky 

Ala—Whitt head v Boulwell, 117 
So 623. 218 Ala 109 
Fla—Hatch v Trabue, 128 So 420, 
99 Fla 1169 

Ind —Railroadmen’s Bldg & Sav 
Assn v Kilner, 163 NE 336, 88 
Ind App 580 

Iowa—John Hancock Mut Life Ins 
Co V Stowe. 245 NW 295, 215 

Iowa 334—Van Veen v Van Ve*en, 
238 NW 718, 213 Iowa 323. sup- 
pb'menting opinion 236 N W 1. 
213 Iowa 323 

Ky—Nelson v Dunn, 284 SW 1,084. 
215 Ky 292 

Mieh—Rost n v Booth, 194 NW 
976. 224 Mich 299 

Minn—Wade v Citizens' Bank of 
St Paul, 197 NW 277, 15S Mmn 
231 

N J —I’otter V W.atkins, 144 A 27, 
104 N J Eq 13 

NC—Realty Purchase Corporation 
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V Hall, 4 SE2<3 514 216 HO 231 

—.It likins V Strickland I'Oi SE 
612 214 XC 411—Ament an Blow 
tr <’o V MacKnizie, 117 S E 829. 
812 197 NC 152 61 ADR 104 7. 

citing Corpus Juris —Griffin v 
Griffin 131 SE 58.5 191 NC 22i 

—Brow'n \ Jtnnings, 124 SE 
1.50 ISS N C 135 

SC—Turner \ Washington Realtv 
Co, 126 SE 137, 130 SC 501 
T( nn—Whitehead \ Riownsville 
Bank, 61 S W 2d 975 166 Tcnn 

249—Fl>nn v Flynn, 1 Tt nn App 
1 88 

Utah —In re Reynolds’ Estates 62 P. 
2d 270, 90 Utah 41.5—’fiat v Loan 
Trust Co V Luke. 269 P 780, 
72 Utah 231 
19 C J p 485 note 83 
Equivalent to mortgage prior to 
coverture 

Tender North Carolina statute pro¬ 
viding for dower, words "subjc'ct to 
all valid encumbrances existing be- 
ftire the coverture or mad<‘ during 
It with her free cimstuil” indicate in¬ 
tention of legislature to make no 
distinction as to widow’s dower in 
lands which were mortgaged before 
and after coverture—Taliaferro \ 
Alexandc*r. CCANC. 80 F 3d 172 
Debt as to wife barred by limita¬ 
tions 

Wife’s inchoate interest in hus¬ 
band’s realty was held not .superior 
to lien of mortgage, execute-cl bv 
husband and another to rene‘w mort¬ 
gage executed by them in renewal 
of one joined in by wife*, although 
action on note .securc'cl by latter 
moitgage was barred as to wife by 
six years’ statute of limitation.s, the 
fact that the original obligation was 
kept alive by written acknowledg- 
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extent necessary to protect the security and no fur¬ 
ther.®^ Notwithstanding the fact of her joining 
in the execution of a mortgage, her dower rights 
are paramount as against all other iiersons than the 
mortgagees, and those legally substituted in their 
places.Thus, it is held that the widow’s right to 
(lower in the surplus remaining after the realt> has 
been sold to satisfy the encumbrance is superior to 
the claims of unsecured creditors A wife, w^ho 
releases her dower right by joining in a mortgage 
to secure a debt of her husband, is said to stand in 
a position analogous to a surety for the debt."^^ 

If the mortgage contains provisions limiting the 
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extent of her release, she may still claim her dower 
in the lands mortgaged, except as therein specified.'^^ 

If the mortgage in the execution of which the 
wnfe joined is void, her dower right is in mj way 
affected thereby 

c. Purchase-Money Mortgages 

Dower is subordinate to the lien of a purchase-money 
mortgage. 

As discussed in § 10 supra, where the husband 
purchases land and at the time of the purchase and 
as a part of the same transaction executes a mort¬ 
gage to the grantor for the unpaid purchase money. 


merits nnd execution of renewal 
not< s snd mortt?ag^cs. rather than 
paxnitrit thereon, not chanKing" re¬ 
sult —Triev Loan Ar Tru'^t Co v 
l.uke, 1* 7SO. 72 Utah 231 
ISffect of reversal of foreclosnre 
Wife bv join in p in mortRage of 
real prura-rty owned by husband, 
was held to ha\e redinqui^bed her 
dow'cr rinht, and hon<-«‘, on supreme 
t ourt’.s rexersal of fort < Insure dt- 
eree substquent to foreelosurc sale 
(»f rnortKaf^ed property, was not en¬ 
titled to any portion of fund rr- 
(tivfd by rm»rtKaf?eo «ind conslitut- 
iru^ suhiert of int( rpl< <id< r proeeed- 
inff instituted bv moiltraKoe—Nied- 
trrntxtr, Inc, v Kehl, 57 P 2d 10S6, 
153 Oi 650 

68 . U S --Taliaft rro v Ah xandt r, 
CCAXr. SO F 2d 172, in North 
Carol ina 

\la—Whitehead v Poutw'ell, 117 
St) l._M, IMS Ala 100 
XC —\ F Holt Ar Sons v Lvnch 
ICO SK 160 , 1»01 X (' U»1— Anut- 

it.in HItiwtr Ct) n MatKtn/ie, 147 
SK SJO, S12. ]07 X 15J, 61 A 
LK 1017 eitins Corpus Juris. 
I'l.ih—In re He>rmlds’ Fstate, 62 1 ’ 
2d 270 . 272. 90 Utah 415, eitins 

Corpus Juris. 

19 C J i> 4KC note S3 
Mortgrafired tracts separately treated 
A wielow' sttkiriK to protttt hit 
de>wer rn en(umben.d prt)pert> rnu'-l 
take her dowt i in oath tr.»< t sejiti- 
rattdy and work out her equit> 
ajjainst each mortt;aKtc a*^ he seek‘s 
to e'lifort e his seturil\ —Hiown v 
MeLtan, X S F 2d XOT, 207 NC 555— 
Virf^ini<i-Cai olina t^htinital Co \ 
Walston, 123 SE 106, 1X7 NC 817 

69. NC—Jfnkins v Slriekland, 199 
SE 612. 214 NC 441—A F Holt 
& Sons V Lynch, 160 SE 460, 
201 XC 401—Amt riean Hlowei 
Co V Mat Kenzie, 147 SE S2') 
832. 197 Nt^ 152, 64 ALU 1017, 
e itiriR Corpus Juris. 

Utah—In re Ue>nolds’ Estate, 62 
f> 2 d 270. 272, 90 Utah 415, citing 
Corpus Juris. 

19 C J. p 486 noto 84. 


Sower not waived 

(1) Wife, by joining in the cxet u- 
tion of detds of trust, did not wuiv« 
her right to dtrwer—Virginia-Caro- 
Ima ('hemical v Walston, 123 S 
E 106. 187 N C 817 

(2) Wife's exe'cution of hust)and'v 
mortgage does not liar dower right, 
hut subjects right to lien, w^ife be¬ 
ing a “mortgagor”—Oades v Stand¬ 
ard Savings & Loan Ass'n, 241 NW 
262 257 Mieh 469 

As against children 

AVife joining in husband’s mort- 
gagt did nt)t relinquish right to 
ha\ e dower set aside out of all his 
lands after bis dt ath as against 
children •—Whitehead v Htiutwell, 

117 So 623, 218 Ala 100 

Protection of dower right 

A w idt)W ma\ if she so elects 
require mtirtgagee to sell two thirds 
of bind neit tmhrattei in dower and 
reA el sn)n of the dow't r, appl\ pro- 
ttttls It) pa>m«nt of mortgagt, and 
tile claim ft)r lesid.ie of debt as an 
unsecured t bum against general cs- 
tat« t)f deetased, and onlv in case 
Tal ihle i)a\ment on t bum out of 
gentral assets is iiisulht lent to pay 
hilantc' due ma\ mortgagee foro- 
t le>se dow « r intt rest —Hrow’n v ^Ic- 
Lean, 8 S E 2d 807, 217 NC 555— 
A F Holt Ac Sons v. L>nth, 180 S 
E 4 60, I'Oj NC 104 
Insolvent estate 

Holder of insolvent deeedenl’s 
mortgage, joined in bv his witt, 
must exhaust collateral securit\ bv 
selling land not embract d in dower 
anti reversion in dower lands bt- 
fort .sharing with other creditois 
in personal estate—^A. F. Holt &- 
Sons V L>nth, .supra 

70. NC—Blown v Mt Lt an, 8 SE 
2d 807, 217 X 555—Amt riean 

Blower Co V MaeKen/.n‘. 147 SE 
S29 197 X 152. 61 ALU 1017 

Reason for rule 

Surplus 4 iis realty in such case — 
Brown v Mt Lean, 8 S E 2d 807, 217 
N C 555. 

Computing value of dower 

In computing value of dower for 
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purpose of determining whether nnv 
part of the surplus remaining after 
sale e)f land to satisfy • nt umbrance 
is available for general t reditors, 
the full value of the land is to be 
taken without dedut tion ft)r the se¬ 
cured debt, the dt)wer right beung 
superior tt) claims of the husband’s 
creditors —American Blow'er Co v 
MacKerizie, 147 SE 820, 197 N C. 
152. 64 ALU 1047 

71. S—Taliaferro v Alexander, 
C C A X C , 80 F 2d 172 

NC—Brow'n v' McLean, 8 S E 2 d 
807 217 NC 555—Ueallv' Purchase 
Corporation v' Hall, 4 S E 2 d 514, 
216 X" (' 237—American Blower 
C’t) V Mat Kenzie 147 SE 829, 
197 NC 152, 61 ALU 1047. 

19 (" J p 486 note 86 

“When a w’lfe executes a mort¬ 
gage with ht r husband, she thereby 
convtvs her dower . . as se- 

curitv' for tlu' payment of the debt ” 
—Virginia-Carolina Chemical Co v. 
Walston, 123 SE 196. 199, 187 N C. 
SI 7 

Widow as creditor after payment 

AVhere land. including widow’s 
dower has been sold under mtirl- 
gagt‘ or trust deed to pay the debt 
St curt d thertby, the widow becomes 
ipst) tat to a treditor of the hus¬ 
band’s estate It) the amount of the 
valut‘ t)f her dower in the land so 
stiltl, her t laim being preferred over 
tin t bums e)f unsecured t reditors — 
Utalty I’urehase Corporation v Hall 
4 S E 2 d 514, 216 NC 237—Virgmia- 
(\arolina Chemical Co v. Walston, 
123 S E 196, 187 KC 817. 

72. Mass—Tirrel v. Kenney, 137 
Mass 30 

73. Ark —Lowe v. Walker, 91 S W. 
22, 77 Ark 101 

19 C J p 486 note 87. 

Improper execution by wife 

JOxecution by wife of agreement 
conferring power of sale* of Florida 
land, not containing ceitificate of ac- 
knt)vvlt‘dgmcnt rceiuired by Florida 
laws, was held not to relineiuish dow¬ 
er —Hams V Marshall. C C A N Y , 43 
F 2d 703, certiorari denied 51 S.Ct. 85, 
282 U.S. 822, 75 L.Ed. 778. 
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the husband is only instantaneously or transitorily 
seized with the absolute title of the land con\e\od, 
which IS not suflicieiit to create in the wife a rii^ht 
of dower in such laiuK 'J'he rule, tluiefore, is that 
wdiere a hiishaiiel purchases lanel and at the same' 
time executes to the i^rantor a inoriq^aire for the 
unpaid purchase monew, such mort<::.iire is superior 
to the wife’s rij^hi of elower,"‘ unless there is statu¬ 
tory proMsion to the conirar> and this is so. al- 
thouj^:h the wife ilid not join in the cxeculiem of the 
mort^aj^c 

The comeyance to the hiishand and the niorl^^ai^e 
from him nuisi he m leiral eftect one and the same 
transaction, in order to preser\e the suiuiiorite of 
the morti^a^e o\ er the w'lfe’s dower riqht ‘‘ it has 
been held, that where, instead of the niortc:at;c he- 
injj execute el ehrectl\ tei the grantor, it is execute<l 
to a thirel iierson who furnishes the purcliase mone\ 
it IS still a luirchase-mone \ nu)rt«:at^e and sipieiior 
to the claim of dow e r J On the other haiiel, it has 


ht'en held that, where money is borrowed of a third 
person, and invested in the purediase of lands, it is 
not purchase monc\, and hence .i morti^.ijte j^iven 
tei secure it is not superior to the wielejw’s right of 
dow er 

d. Estimating Dower 

While dower in land encumbered by a superior mort¬ 
gage IS always payable out of surplus only, in some 
jurisdictions it is calculated on the full value of the 
land while m others it is calculated on the surplus re- 
maining after satisfaction of the mortgage m still 
others, it is calculated on the full value of the land in 
the case of a mere loan mortgage after coverture joined 
in by the wife, but m the case of a purchase-money 
mortgage dower is calculated on the surplus only. 

(fii the question of the extent dowel in 1 ind whicli 
IS enciimhind by .i niort^^u^e winch is snircrioi to 
the dower liuht, tluie is a di\(.isu\ of ojnnioii a\ 
number of .inthoiitus hold without ng.ird to tlu 
nature of ihi mortgage invohcil. so loin^ .is it is su 
])cnor lu the dowir right, that the dowir intiiist 


74. Ala—TTanim v FlutUr. 112 So 
I'll jn Mr HTJ—Kimr \ Chancl- 

i<r mr. Su 1S4. 21.1 All ^ ;t 

Id.iho —'Muiiio \ ]\rf Mli.sit r. 202 J’ 
JNG 14 Id iho (» 5S 

N'C—Virfiinia-C IrolIlia Chomioal T'o 
V WaLston, IJ.; S H r»o, 1S7 A 
S17 

Ohio—r'hminjc v Morningstar, 4 
ohioAP.XS 40 7 
Or —T» in|ih* v II in ini^lon, 176 P. 
no 00 Or 205 

Pa laidi^. fold V (Iroh 160 A 421, 
oOij I’a 7i»0 afliiniinj^ 11 Pal>isi k 
Co 70 1 Too i itiriK Corpus Juris. 
S« i l>ridK*ford \ (iiuli 1.7S A J(»0, 
20.7 I’a .7 71, I7ii \ 612. 102 I’a 

Super 1 ’.8 alhrming 13 I’a Uist A: 
C<» 701 

19 C J p 186 notf 89 

Reason for rule is proKotion of 
oiij^iimI uwiur of lt<, and i*l.itLs to 
(Stale <on\»\fd by riioripij;e, not 
iijuitv of rt dtmplion—ll.irnm v. l»ut- 
Ur, 112 So 111, 217 Ala 772 

lu nature of vendor’s lien 

A j>urf h.i"-*-iiioie \ mort Mafvt is in 
the nature ol .i vendors lien—It.it^s- 
dale V O L>ay, 61 Mei App 230 

Assumption of mortgage 

AVbeie pleipellv |v, .nquiied by th( 
husband Mibj* < L lei a inoitj^aRt I'ay- 
tmnl of wliieli IS assnnie d as pari of 
the puithast pin e_, the moi tK.'i^e^ is 
consideied !L juire hase_-me)n« y iiient- 
hav ini? pilot il> over lhe_ vvifi'.s 
ri^ht ol do we r 

Ohio—(Itorg^t V Ce orse , 200 NIG 

142, 51 Ohio App 174 
Pa—icridgofeird v (.roh, 160 A 4.51, 
306 i’a 566, alTirminj? 13 Pa Disi \ 
Co 704, 709, (itinp: Corpus Juris. 
Seo llridp:* fold \ Cioh 1.58 \ 2i»0, 
305 l*a. 554, 156 A. 612, 102 I’a. 


Super 118. .aflirminer 1*1 I’a Dist Sr 
C<t 7nl 

Substitution of another mortgage 

(I) V trust deed substituted lor a 

put e IS* -nie»ne V' liusi de^fd at Te¬ 
eniest of m ike r tu < nablf the m ike‘r 
ineiie (*»n\e ni* nlly to in ikt pav'nienls 
ein the debt elen s nc.>t los* i(s ehii.'it- 
le r IS I jniie h.is*-moiie V lun, so as 
to vest the inikns wife si^,ning 
neither of flu defies with dov\ e r as 
agiinst the lienor—('is* \ l*'it/sim- 

ons, IM SE 81 s, 209 XC 783 

(J) Wheit husband and wife' e k- 
eeuJed new* nioitpigi to s* elite pei- 
setii aelv me mg motie \ to p.iv i»iit- 
cl) is«—nione y mot I g.‘i j^e*, wiilu>ut l.ipsr* 
of time during wbieh mortgage Hi¬ 
de l»te due ss did met opet.lle tin Wife* 
w <is be lei dovvable onlv out of jiro- 
( e * els of stlb of husb nul s intelest 
in pioperl> .ifte_r i>.i>tiiiiit ot mort- 
gage*. siriiL new mortgagee bteume 
substituted to original seruTil> — 
(le org<- V (Itritge, 200 XE 112 , 51 
Clhio Ajjp 1(>9 

Taking subject to mortgage 

AVbe re* l.'ineJ is aiqiiiied bv the hus- 
hfind during coveiture. .subjes t to an 
existing mortgagt, no dowel exists 
in faveir of the, wielovv as .against the 
mortgage c 

Ill—Watts V Killian, 133 NE 292, 
;00 111 212 

N” V—Thoi burn v' AVt nde, 227 X V" .S 
JS6, 2 17 Ai»pl>iv 4.’4 nioej living 
27.7 X Y .S 979 2 15 Appl>iv 757. 

rifliiming Wiiiide v Wendi_. 2,51 N Y 
S 773, 111 Mi.se 52 
Ezocuted by husband and wife 
Fl.i —Hatch V Trabut, 128 S»» 420, 

99 Fla 1169 

Mortgage given on voluntary parti¬ 
tion 

A moitgage give*n by a husband to 

100 


111 - reifiriint on voliintnv' pirlitnm 
bv null 11 il < on\ i \ iiu < s of une qual 
p I r e I Is 1 o e'eiu I ll/e“ ll lot Illf 111 s is sub- 
oiehnite te> I In* will s iinboih rigid 
<*f deiwerin the unelivnbd interest ai- 
guned bv liirn bv di s* * nt but is su- 
pelleil to tlu wife s Hie bo te deivvet 
light in the shale .leguiiid hv pur- 
ehis* 1 1 oni the inoitgige* -l''l(niing 
V Aleiiningstai | (ihiei \ I’ XS, 107 
75. Heath before foreclosure 

A put« has*-inone \ nie>itgige is 
siibeittJiiKile to dowrr unde i sonn 
sidnte*- v\hei. not fi»ieelo-,. d in the 
hiisbiiids litVtinie —Hunt \ ('uii\ 
JSJ S W' 201, ]7t Te nil 11—19 r i p 
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Or—Temple* \' Harrington, 176 P. 
430. 90 Or 295 

I’.i —Hr letge te>l eJ V*^ Oreeh 160 A 451 
{0t» IVi 566, nflirming 1 J J’aHist Sc 
Co 701, 709, eding Conms Juris. 
Si e* I.ridge fold V (iledi 1.7S \ 260, 
305 J’a 771, 156 A 612 102 1’a 

Sujjir 138, atlirming 13 I’a l>ist Ar 
Co 704 

77. V.T—AVhealltv v. Calhoun, 12 
Heigh 261, 39 Va 264, 37 Am D 
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19 C J p 486 note, 93 
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124, 51 Wis 218 
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79. Ala—Pettus v. McKinney, 74 
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extends to, and is computed on, the entire tract or 
Its valiR without deduction of the mortg^agre debt, 
suhjtcl, however, to prior jiaynient of such debt 
Others, however, hold that the dower interest in 
such e.'ises s1if)iild he confined te>, and be coni])Uted 
on, the surjilus or excess after deduction of the 
anionnt diu on the mortf^aj^e Tii still other juris¬ 
dictions, the nature of the mortj^aji^e involveel eleter- 
mines the conclusion reached Thus, in the case 
of a mere loan niorlt^a^t after coverture in uhich 
the wife loined, her dower interest extends to, and 
is coni])uted on, the entire projiert} or Us \aliie, jiay- 
ahh onl\, however, out of the surjilns remaininc: 
after ])a\inent, or allowance feir, the inortiraut 
eh bt However, in the case of a pnrchase-mejne \ 
tnorli^.iU<^, the widow is elowable in the surjilus enih 
after niorti;.it;e h.is been paicH** Therein, m the 
case of a ineirtuai^e existine: at the time e)f the mar- 
ri.i^^e, if the conelitions eif the mortp^aj^e have been 
bnikeii ])rior to the marriaj^e, dower exists e»nl\ as 
to the surijliis* If, hejwcver, the conditions are 
not broken until .ifler the niarriaj^e, ehiwe r is cal- 
cukiled on the full v.ihie of the preifieity althoimh 
jiavable only out eif siindus 


§ 36 

Dower in proceeds of sale to satisfy mortp^age is 
considered generally in § 14 c siijira Sec also § 
9H for a cemsieleration of the valuatiein of deiw^er for 
assignment. 

e. Redemption and Contribution 

(1) Ri^ht e>f reelemptiem 

(2) Necessit> of redemtilion 

(3) ('ontribiition b> widow 

(4j Satisfaction f>f mortgage out of hus- 
hand's estate 

n) Right of Redem])tion 

The wife or widow ordinarily has a right to redeem 
the land from the mortgage debt 

4 he right of a widow to rcdteni lands belonging 
to her hush.mel from all charges and encurnhranci s 
thereon, v.ilid and effectual against her, follows as 
a iieccssarv incident to the Tight of the wiekiw' to he 
endov ed in the eeiuity of redeinjition It is pi ac- 
lically the universal American doeUrine that the 
willow ma\ redeem the hushaiid’s lands from an ex¬ 
isting encumhiance, and thus entitle herself to dow¬ 
er even as against the mortgagee So, where .i 


80 us—T.ih.ifrno V' Ale x.oidrr C 
(' \ xe”, Si» F Jtl 17J, In Noith 
e\i I dl 111.1 

NC Vitpiriii Uo \ Whito, 2 

TiI.S 211 NM" .fii;*;—Parsons 

V Leak 'il .2 J<i 4 X S(>— 

ViT Kiiii i-( ’ ereil 111 I Cliermeal Ce> v 
SV.iNlun, 12,5 SE PJO. 187 KC 
8J 7 

SU—Timie‘i V Washjiifrton Really 
Ci> IJi. SK 127 15(tSC" .^lOl 
Utah — In n lO yiiolels' Estate*, 02 
2el 27*', HO ktah 115 
Reason for rule 

Will* hv joining in oxooution ot 
m<»il‘?ia;( on hij‘'li.irid’s land, eJoe.s not 
leeJuei he i deiwti ilKht to the,* « xe < ss 
o\«i I riel ihove the niortpago e*m iini- 
hiaint hut ee)ri\<vs elovvf*i in \v heilo 
tiatt as st-oinitv' ten pav iiient of debt, 
MiKo lilt husband’s- logal rights of 
1 1 ele nipt letn and e.quitios of te.dtmp- 
tiem uneli r e’oriip ist 1} 4JOO, iic in tlic* 
wtiede liaet 

US T<iliale‘rro \ AlexandeT, CCA 
XC, 8h F Jd 172 

N (J* - Viiginia-Care>lina (^homioal Co 

V Walston IJJ SE J87 NC 

817 

Basis of computation of eleiw c'r is 
unall((te*d hv iigtits of i roditors so- 
curi'd or unsee'uie*d—Viiginia Ti ust 
Co V AVbitc, 2 S E 2d 5G8, 215 JSI C 
565 

Exeine*rat ion fieim mortgage eml of 
peTsonal estate of husband, se*e' 
subdi\''ision e (4) infra this see- 
tion 

81. Teiin —Flynn v. Flynn, 1 Tenn 
App 3*8. 


Va—T’ot»*t t V’- Intt rnational Haivos- 
t.r Co 110 S j: ."ilJ, loo Va t’.ul, 
6.''> A L 11 ‘U.S 
10 (’ 1 p 171 note 06 

Iiimited to equity of redemption 
l>vi\\e*r ol wife je)iriing busl>an<l in 
Miotlgigt. te> s<«ui* hu‘-hanel s dt hi 
IS limiftd te> e*(iiiity ot I’t de*inplie>n— 
l’e>(« e t V' Jnt« rnalieinal lIclrvL^^l(•r C'o 
110 HE 51 J, 15.5 Va .501, 65 A L It 
O'.s 

Purchase-money mortgage 

Tins IS Hue of pure hase-me)ney 
men 1 gage*, ,|1( hough th« w ide>\\ eliel 
not jenn in vue h moilgige* or .il- 
ihough It was t xoe uttd bt fort* mar- 
I lage^ 

Tt nn—Flv nn v' Flvnn, 1 Te nn App 
188 

\Vis—Thompstin v Lvni.sn 28 AVis 
J66 

10 CJ p 4 71 notes 07-09 

Vendor’s lien 

Tt nn—FlMin \ Flynn, 1 Tenn App 
188 

82. Ohio — (\initi V IKffty, 161 N E 
2.55 J.57. J7 ediio \pp 4 5(» 

19 eM p 4 72 nott 2 

‘Thf tht*oiv iindt living this hold¬ 
ing IS th.at the wifos dovvor is nu H‘- 
1\ plf*dgt*d .as sftiiritv ftir the* hus- 
h mil’s debt, and when that debt ina\ 
ho salisfud from the hushand’.s inltr- 
e*s{ III his propel tv the inteiest of the 
wife shall remain undiniiinshed "— 
C.in.m V lleflc\, supra. 

83. Ohio—Geoige v George, 200 N 
E 145, 51 Ohio App. 174—Canan 
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V Hi n*. V, 161 X E 2 5.5, 2 57, 27 Ohiei 
\T)p rto 

10 (' 1 I) 4 71 note 1 

’This IS on the thee>i> that as 
.i^.niKsl .1 pill t ha‘'t*-me)nt V mortgag* 
the puieh.isi*! is nevti seized ol aiiv 
gie i1t‘i interest th.m that actn.nll> 
p.iiel lor, .ind th.at, as the' wife’s ilovv- 
ei e.innot h» txli ruh d beyond the hus- 
h mel’s St isin sht can h.ive* rie> de'iwei 
in so nine h of the lane! a.s is re'eiuiri d 
te> satisly th< pure hasi*-ine»ney rnort- 
guge ”—Canan v Iltftf>, supra 

84. Ohie)—Can.sri \ HerCe*y, supr.*! 
•’This print iple proceeds from the 

thmry that afli'r condition hrokt*n 
Ihet legal tit It to Itie* mortgaged pre>p- 
eitv' v'tsts ill the* mortg.sge*e and 
nothing remains m the mortgagor t‘X- 
etpt an eepiilv of redemption, aru* 
ih.rt suhsiquenl m.xrrrage* t onft rs 
dtiwer e>n the \v ift* only in what Iht* 
hu**hand ow nt d at tht lime he mar¬ 
ried to vv'it, the* ri'sidue or so-called 
e‘fiuit\ .liter the mortgage is s.itis- 
lie d ” — C.in.m V lit he v’ suT»ra 

85. t)hio—Can.in v Htflt*v', supr.i 
IIt»v\t*ver this distinelion has he*t n 

igiioitd .anel it h.is been ht Id th.il 
dov\t*r extends te> the surplus orilv 
e\tn thenigli the conditions of tin 
riie)rtg.ige wtit not brokt n until .ifti i 
the marriage the eouit stating Ihit 
the reason for the lule is that the 
husband in sufh c*a.st has ne> more 
than nn etpiit v of redemption eJiiring 
mairiage—King v Alt, 11 Ghio X I’, 
N S . 4 33. 

86. DC—Loughi.an \. Lemmon, 19 
App DC 141. 
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wife is not made a party to a foreclosure, on death 
of her husband she ina\ redeem the lands from the 
mortgage on payment of the mortgage debt 

Inchoate right. The inchoate right of dower is 
a sufficient interest to sustain an aiiplicalion by the 
wife to redeem the mortgage during the lifetime of 
her husband This principle has been held aji- 
plicablc to purchase-money mortgages;^‘J but the 
contrary has also been held.^® 

(2) Necessity of Redemption 

(a) In general 

(b) Assignment of mortgage to purchas¬ 

er 

(c) Convex ance to mortgagee 

(d) Discharge of mortgage by purchaser 

(a) In General 

To assert her dower as against a superior mortgage 
the widow must redeem the land from the debt in full. 

Where a mortgage against a husband’s lands is 
paramount to his widow’s claim for dower, it will be 
necessary for the widow in order to assert her claim 
as against the mortgagee and those claiming under 
him to redeem such lands by paying the amount of 
the mortgage.^i The mortgagee must be paid be¬ 
fore he may be disturbed in his title,^^2 ^nd he may 
look to the land as a whole for the satisfaction of 
his debt 23 The widow must redeem the entire 
premises by paying the whole mortgage debt in or¬ 
der to entitle herself to dow'cr as against the mort¬ 
gagee. A mortgagee cannot be compelled to ac¬ 
cept payment of a part only of his debt, and sur¬ 
render a proportionate interest in the mortgaged es¬ 
tate 24 It has been held, however, that dower may 
be assigned in mortgaged property subject to the 


mortgage indebtedness, the widow’s interest being 
subject to Its proportion of such indebtedness 95 

The wife need not redeem from the mortgage in 
order to protect her right of dower in any case 
where the mortgage is not a paramount encum¬ 
brance on such right, as where she did not join in 
the execution of the mortgage,26 or^ as discussed 
in subdivisions c (2) (b)-(d) of this section, infra, 
where the mortgage hen has been extinguished by 
payment, merger, or otherwise, as by the bar of the 
statute of limitations 27 yVs to all persons not in 
privity w'ith the mortgagee, the dowx*r right is par¬ 
amount, and may be enforced without redemiition 
from the mortgage.2S 

(b) Assignment of Mortgage to Purchaser 

The purchaser of the equity of redemption may set 
up a paramount mortgage as against dower if he was 
not under any obligation to pay or discharge the same 

The general rule is that, wffien the purchaser of 
the equity of redemption of mortgaged lands takes 
an assignment of the mortgage, this shall or shall 
not operate as an extinguishment of the mortgage, 
according as the interest of the party taking this as¬ 
signment may be, and according to the real intent 
of the partics.22 As against a claim of dowxr, a 
jmrehaser of the equity of redemption may set up 
an outstanding paramount mortgage w^hich he has 
acquired by assignment, provided he was under no 
obligation to pay or discharge such mortgage ^ 
Where he is bound to pay or discharge such miirt- 
gage as part of the purchase price of the equity of 
redemption, and instead takes an assignment, the 
mortgage becomes extinguished by merger and can¬ 
not be set up against a chum for dowxr “ Tlu hold¬ 
er of a mortgage in which the wife did not join is 


Mass—Kills V. Sullivan, 134 NE 695, 
241 Mass 60. 

N .T—Mersolls V Van Riper, 38 A 
196, .55 NJEq. 618. 

Ohio—McArthur v Franklin, 16 Ohio 
St 103, 15 Ohio St 4S5 

Wis —Phelan v Fitzpatrick, 54 X W 
614, 84 Wis 240 

19 C J. P 487 note 96. 

87. Ala—^McGoujch v. Sw^ftzer, 12 
So. 162, 97 Ala. 361, 19 KKA 470 

Ind—Barr v Van Alstine, 22 XE 
965, 120 Ind 590—Kissel v Eaton, 
64 Ind 218 

N Y.—^Wheeler v. Morris, 15 X Y 
Super 524 

Ohio—McArthur v Franklin, 16 Ohio 
St. 193, 15 Ohio Si 485 

88 . Mich—Tullcr v iVtroit Trust 
Co, 244 NW 197, 199, 259 Mich 
670, citing? Corpus Juris. 

19 C.J. p 487 note 97. 


89. N Y —^AVhecler v. Mon is, 15 N.Y 
Supfr 525 

19 C .1 p 487 note 98 

90. Ind —Barr v Van Alstine, 22 X 
E. 96."), 120 Ind 590—Fletcher v 
Holmes, 32 Ind 497. 

OhU) —Folsom V. Rhodes, 22 Ohio St. 
435 

91. NH—Norris v Morrison, 45 X 
H 490 

19 CJ p 487 note 99. 

92. Ark —Cockrill v. Armstrong, 31 
Ark 580 

93- Aik—Less v Less, 199 SW 85, 
131 Ark 232—Grosser v. Grosser, 
180 SW 337, 121 Ark 64. 

94. XII—Xorrib v Morrison, 45 N 
H 4 90 

19 CJ p 488 notes 1, 2. 

95. Ark—Ltss v Less, 227 S.W. 763, 
147 Ark 432 

19 C J. p 488 note 3. 
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96. Ill—Bigoness v. llihbard, 108 N 
E 291. 267 Ill. 301. 

97. Ohio—Jewett v Feldhei.sor, 67 
XE 1072. 68 Ohio St 523~-K*tuf- 
mari v Hifkrnan, 32 Ohio Cir Ct 
277 

98. Ohio—Jewi'tt v Feldheiser, 67 
NE 1072, 68 Ohio St 523. 

99. Mass—Eaton v. Sinumds, 14 
Pick 98 

19 C J p 488 note 11. 

1. Mass—W.iTien v Sherwood, 150 
K K 902, 255 Ma.s.s 206. 

19 C J p 4 88 note 12 
No asslflrnmeut without payment 
I*urcha.ser paying mortgage to 
which right of dower is subject, and 
taking assignment of mortgagee's in¬ 
terest, may stand on mortgage title, 
and dower cannot he assigned with¬ 
out paying mortgage debt—Warren 
V Sherwood, supra 

2. Me —Hatch v Palmer, 58 Me. 271. 
19 C J. p 488 note 13. 
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not entitled on wife’s redemption from a superior 
mortsraj?:c to have the latter kept alive on his be¬ 
coming;’ owner of the equity of redcmiitioii.^ 

(c) Convtyaiice to Mortf^agec 

Redemption by the widow Is necessary where the 
mortgagee has purchased the equity of redemption 

When the mortgagee, having purchased the equil> 
of redemption, has united the equitable estate of tlu 
mortgagor to his own legal title, he holds the legal 
estate by virtue of tlu mortgage, and when that is 
])aramoiint to dower, the wife can claim dower only 
by redeeming the mortgage.^ 

(d) Discharge of Mortgage by Purchaser 

The widow need not redeem to protect her dower 
when the mortgage is discharged by the purchaser of the 
equity of redemption 

It has been held that, when the purchaser of the 
equity of redemjition of mortgaged land pays the 
amount of the mortgage debt, and the mortgage in¬ 
stead of being assigned to him is legally discharged, 
such mortgage can no longer be set up as a subsist¬ 
ing title, either in law or in equity, and no redemp¬ 
tion is necessary to entitle the widow to dowser 
and It IS immaterial that the purchaser of the equity 
of redemption was advised and suiiposcd that a dis¬ 
charge of the mortgage \vould be equally as bene¬ 
ficial to him as an assignment.** 

(3) Contribution by Widow 

(a) In general 

(b) Redemption by husband or personal 

representative 

(c) Purchaser of equity of redemption 

(d) Extent of contribution 

(e) Reimbursement of widow 

(a) In General 

The widow takes dower in all of mortgaged land on 
contribution by her of her ratable share of the amount 
paid on redemption by one having the right so to do. If 

3. Mas.s — Ellis v Sullivan, 134 NE 
695, 241 Mast, 60 

4. N J — Thompson v Boyd, 21 N J. 

Law 58, 22 N .1 Law 543—Eldndgre 
V Eldridpe, 14 N J Eq 195. 

5. Mass—Warren v Sherwood, 150 
NE 902, 255 Mass 206. 

19 C J p 488 noU 15. 

6. Mass —Baton v Slmonds, 14 Pick. 

98 

7. N J —Potter V Watkins, 144 A. 

27, 29, 104 N" J Eq. 13, citing Cor- 
puB JorlB. 

19 C T p 488 note 17 

“Where an heir at law (or devisee) 
redeems a mortgage in which the 
wife joined the rule in equity is con- 


she does not so contribute she has dower m the equity of 
redemption only. 

Where the heir or some other jicrson having the 
right to rtdetm has redeemed land from a mortgage 
which was superior to the dower interest of the 
wudow of the mortgagor, the widow must contribute 
her ratable proiiortion of the amount paid before 
she can be endowed of any portion of the mortgaged 
lands, and, if she fails to do so, she is entitled to 
dower in the equit> of rederniition only.7 Qn the 
other hand if she pays her jiroportion of the amount 
paid to take u\y the mortgage, she is entitled to dow¬ 
er in the whole estate ^ 

(b) Redemption by Husband or Personal 

Representative 

On redemption by the husband or his personal repre¬ 
sentative after his death, the widow need not contribute. 

If the mortgage is paid either by the husband dur¬ 
ing his lifetimc,^^ or after his death by his admin¬ 
istrators or executors out of the estate, the widow 
IS entitled to dow’cr without contribution.^*^ 

(c) Purchaser of Equity of Redemption 

In equity dower is subject to contribution where 
purchaser of equity of redemption pays the mortgage in 
aid of his title and estate, although he is not bound to 
do so. 

\\ here a purchaser of the ecpiity of redemption, 
under a mortgage in which the wife of the mortga¬ 
gor joined, IS not bound to pay the mortgage debt, 
but does in fact pay it, in aid of his own title and 
estate, whereby the mortg.ige is discharged, the 
wife’s claim of dower is subject in equity to a just 
contribution. 

(d) Extent of Contribution 

To preserve her dower the widow must contribute In 
proportion to the value of her dower right. 

To preserve her dower the widow- must contrib¬ 
ute an amount sufficient to keej) down the interest 
on one third of the amount jiaid in satisfaction of 
the mortgage.^- In other words she must pay a part 

11. Ark—Cockrill v. Armstrong, 31 
Ark 580 

N Y —Evt rson v. McMullen, 21 N E 
52, 113 NY 293. 10 Am S R. 445, 
4 L R A. 118 

12. N H—Rossiter v. Cosait, 15 N H. 
38 

19 C J. p 489 note 22. 

Present value of life estate 

As lu'tween the dowress and the 
de\isec of the fee, she should only 
p.iy H pi oportionate amount of the 
mortgage debt, to be ascertained by 
apportionment on the bams, of the 
present value of her life estate — 
Merselis v Van Riper, 38 A. 196, 55 
N J Eq 618. 


tribution, not exoneration *’—Potter 

V Watkins, 144 A 27, 29, 104 N J Eq 

13 

8 . Ma»s—Eaton v. Simonds, 14 
Pick 98—Gibson v. Crehore, 5 I'lck. 
146 

19 C.J p 489 note 18. 

9. NY —Thorburn v W^ende, 257 N 
Y S. 186, 235 App Div 424, modifs-- 
ing 255 NYS 979, 235 App Di\ 
757. affirming W*^ende v W^ende, 251 
NYS 773. 141 Misc 52 

19 CJ p 4 89 note 19 

10. Me—Hatch v. Palmei, 58 Me 
271 

19 C.J. p 489 note 20. 
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of the sum paid on the mortgage, proportionate to 
the value of her dower, which will be the interest 
on one third of the mortgage debt for her life,^^ 
or a gross sum equivalent thereto.^^ It is compe¬ 
tent for the dowress, the mortgagee, and the one 
who purchases the equity of redemption subject to 
the encumbrance and dower to agree on a mode of 

apportionment. 

(e) Reimbursement of Widow 

If the widow pays all of mortgage debt, she Is en¬ 
titled to reimbursement from persons under duty to 
contribute in proportion to their interest. 

If the widow, in the exercise of her right to re¬ 
deem, pa} s the whole of the mortgage debt, she may 
take and hold possession of the mortgaged premis¬ 
es as against all those whose duty it is to contrib¬ 
ute, until she has been reimbursed to the extent of 
the proportionate shares jiroperly chargeable against 
the other parties in interest.^® 

(4) Satisfaction of Mortgage Out of Hus¬ 
band’s Estate 

The authorities are not in accord as to whether a 


widow may call on the personal estate of the deceased 
husband to exonerate land subject to dower from su¬ 
perior mortgages. 

In England the doctrine has been declared that 
a dowress, like an heir or devisee, has a right to 
have the personal estate of her husband applied so 
far as it will go in discharge of mortgages and oth¬ 
er debts contracted by the husband, which arc charg¬ 
es on the land which she holds in dower.^7 xhe 
English doctrine, however, has not been universally 
accepted in the United States. Many authorities, 
independent of statutory enactment arc against the 
right of a widow to have mortgages and other en¬ 
cumbrances satisfied from the personal cst*ite of the 
husband in order to preserve her right of dower in 
her husband’s lands."*® There are, however, a num¬ 
ber of jurisdictions in which the English rule has 
been followed,although in some of these juris¬ 
dictions a distinction is made as to heirs at law 
or devisees, it being held therein that such persons 
may not be called on to satisfy the mortgage.-® In 
other jurisdictions the rule is controlled to a cer- 


13. XY—Graham v Linden, 50 X. 
y 547. 

19 C J. p 489 note 23 

14. X.Y —House v. House, 10 Pa iff c 
158 

19 C J. p 489 note 24 

15. Vt—Danforth v. Smith, 23 Vt 
247. 

16. Tenn—Clark v Cantwell, 3 Ilend 
202 

19 C J. p 489 note 26. 

17. X.T—Potter V Watkins, 144 A 
27, 28, 104 XJEq 13, citinff Cor¬ 
pus Juris. 

18. Va—Poteet v International 

Harvester Co , 149 SK 512, 514, 153 
Va 304, 65 A L It 958, quotinff Cor¬ 
pus Juris. 

19 C J. p 489 note 28 

However, it has been held that, 
where indebtedness affainst land was 
paid with insurance money behaiffinff 
to the estate, the widow was en¬ 
titled to dower interest of only one 
third of the difference between the 
value of the land and the indeblid- 
ness, all the insurance money bcinff 
accounted for in settlement, and she 
ffottmff a third thereof, so that in ef¬ 
fect the indebtedness was paid from 
the portion of the insurance money 
that did not belong- to her—Lilly v. 
Lilly, 11 SW2d 765, 178 Ark 324 

19. N J.—Gerhardt v. Sullivan, 152 
A. 663, 107 N.J.Eq. 374—Potter v 
Watkins. 14 4 A. 27, 104 N J Eq 
13, 

NC—Virginia-Carolina Chemical Co. 
V. Walston, 123 S E. 196, 187 N.C 
817. 


SC—Turner v. Washington Realty 

Co, 126 SE 137, 130 SC 501 
19 CJ i> 4 00 note 29 

“Widov' has an equity of exonera¬ 
tion as against unset uied creditors, 
heirs, and the next of kin”—\ F 
Holt & Sons V Lynch, 160 S E 469, 
470, 201 XC 404 

Basis of rule 

”The right of the wudow to rail 
upon the personal C'-1ate to c b ar 
the land of int uTnbranct*s giv'tm to 
.■secure the husband's d<]»ts, in favor 
of her dower, ic‘-t's upori the rule 
that the per’^onal f'?tal«* is the pri- 
rnarv fund out of which his dcbl^ 
are to be paid and out of which it 
IS presumed he intended they .should 
be paid, and on the ground that the 
husband's pci^onal c.state was en¬ 
hanced by the proceed.s from the 
incumbrance put on the land The 
rule, originally evolved to the ad¬ 
vantage of the heir at law, and ex¬ 
tended to widows, compreh<‘nds the 
chills of the husband whether in¬ 
curred and sc'cured by his land be¬ 
fore or after marriage ”—tlerbardt 
V Sullivan. 152 A 663, 664, 107 N 
.1 Eq 374 

Assigumeut free of encumbrauces 

The w idow IS c*ntitled to have her 
dower «isMigned free of encumbranc¬ 
es created by the husband, to secure 
his debts either be fore or after the 
marriage, if the personal estate m 
sufhcient to discharge such encum¬ 
brances—Gerhardt v. Sullivan, Su¬ 
pra. 

Vortg'ag'e before or after marriage 

N.J.—Gerhardt v. Sullivan, supra. 
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A8 between mortgaeree, widow, and 
creditors 

Reforc the mortgagee can enfoiti 
his .security against the widiav’s 
dower, he must flist take* his claim 
out of the personal estate of the 
hush ind, if there me suffle u*nt as¬ 
sets, but, if estate is insoKent, the 
other creditors arc c'lititled to have 
the mortgagee exhaust liis collateral 
sfcuritv by sale of the two thirels 
of land ne>t embraced in the* dowc i 
and the reversion in the cIovvct land 
before sharing in the* pe rson il es¬ 
tate, in winch case the nioi t g.ige'c's 
claim will he reduced b\ \\Iiale*ver 
amount he derives from the sale ol 
his collalfual .seeuritv. and only tlie 
balance of bis ehnni will share rat- 
ablv with oilie*r erc'ditors in the per- 
.sonal estate, and. if in such case 
the personal estate is not sufficienit 
he is entitled to colh ct r<*sidue out 
of widow’s dow'er in land assigned 
as scTurily for his debt —Virginia- 
Carejlina Chemical Po v. Walston, 
123 S E 196, 1X7 N C 817 
Band acquired subject to mortgage 
It 1 .S otherwise as to land ac¬ 
quired bv the husband subieet to an 
existing mortgage, such eneum- 
brane'e not being a debt of decedent 
—Gerhardt v Sullivan, 152 A. 663, 
107 N J Eq 374 

Otherwise as to estate by entirety 

N J —In re Staiger'.s Estate, 144 A 
619, 104 N J Eq. 149, reversing, 

Prerog., 141 A 453. 

20. N.J—Potter v. Watkins, 144 A 
27. 104 N J Eq 13 
Effect of sale under power of sale 
Sale of real estate by executors 
under power of sale does not effect 
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tain extent by statute.^l 

§ 37. Mechanics’ Liens 

Dower is ordinarily superior to hens resulting from 
improvements to the husband's lands. 

In most jurisdictions a widow’s dower is not af¬ 
fected by the statutory mechanic’s lien for labor 
performed or materials furnished in the improve¬ 
ment of her husband’s lands ;22 but there is author¬ 
ity to the contrary.23 

§ 38. Partnership Claims 

Dower in partnership realty is subordinate to claims 
of partnership creditors. 

As discussed in § 20 supra, the doctrine as ap¬ 
plied 111 most of the states gives to the widow of 
a deceased partner her right of dower in the part¬ 
nership real estate after the satisfaction of the part¬ 
nership debts and the satisfaction of the claims of 
the other jiartiurs m respect of such estate. The 
dower of a deceased partner’s widow in her hus¬ 
band’s interest in jiartnership real estate is subordi¬ 
nate, therefore, to the claims of the partnership 
creditors, 34 be enforced onl}' against the 

interest remaining after the settlement of the part¬ 
nership affairs.-*** 

§ 39. Liens and Encumbrances Existing be¬ 
fore Marriage 

a. In general 

b. Judgments 

c. Mortgages 


a. In General 

Dower is subordinate to subsisting liens created by 
the husband prior to marriage. 

The general rule is that, while a wife takes dow¬ 
er in land of which her husband was seized at the 
time of their marriage, she takes it subject to all 
subsisting hens lawfully created by her husband pri¬ 
or to the marriage,26 and notwithstanding she had 
neither constructive nor actual notice of their exist¬ 
ence at the time of the marriage.^7 

b. Judgments 

Ordinarily dower is subordinate to Judgments recov¬ 
ered against the husband prior to marriage. 

Judgments recovered against a husband before 
marriage are ordinarily held to constitute a hen 
prior to the widow’s dower interest in his real es- 
tate.3^» but subject to the hens of .such judgments 
she IS entitled to dower therein,39 unless such lands 
arc sold under the judgment, in which case, as stat¬ 
ed supra § 14, her dower attaches to the surplus 
remaining after the satisfaction of the judgment. 

Under a statute giving dower in all lands of 
which the husband died seized and possessed, and 
providing that hens created by the husband shall 
not interfere with dower, it has been held that a 
judgment hen not enforced by sale in the husband’s 
lifetime is postponed to dower.^O 

c. Mortgages 

Dower is subordinate to mortgages executed by hus¬ 
band prior to coverture. 

A mortgage executed by the husband prior to the 
marriage is a superior hen to the wife’s dower in¬ 
terest,even though she never signed such mort- 


convefsion into personalty on which 
widow may call to exonerate her 
do^vor from mortgatre in w'hieh she 
joined—Potter v Watkins, supra 

21. Ind—Bowen v Linsrlc, 20 N K. 
.'iSl. 119 Ind 560 

low'a —D.ilion v. Dalton, 159 N.W 
992, 178 Iowa .508 
19 C J p 490 note 30 

22. Iowa—Fullerton Lumber Co v 
Miller, 252 N.W. 760, 217 Iowa 630 

Ohio —Glassmeyer v Penn Mut. 
Life Ins Co, 23 Ohio N.P, N.S, 
537, 539. citing CorpuB JnxiB. 

19 C .1 p 490 note 31 
Ziieii filed after hnsbaad’s death 
Iowa —Fullerton Lumber Co. v. Mil¬ 
ler. 252 NW 760, 217 Iowa 630. 
Pailnre to elect dower Imniaterial 
Iowa—Fullerton Lumber Co v. Mil¬ 
ler, supra 

23. Ky —Nazareth Literary, etc., 
Inst. V. Lowe, 1 B.Mon. 257. 


24. Va—Strukler v Byrd, 198 S 
E 918. 171 Va 247 

19 .1 p 4 90 note 34 

Conversion by will 

All assetsi of testator’s estate, 
devised bv will to his children, be- 
inR personalty for purposes of part¬ 
nership. W'hich they formed to con¬ 
tinue testator's milling business by 
agreement providing for use of 
property devised In conduct of such 
business, social creditors must first 
be paid out of such social assets, so 
as to require disallowance of claim 
by deceased partner’s widow to dowr- 
er in his portion of realty converted 
into personalty by will, in absence 
of any surplus —Slrickler v. Byrd, 
supra 

25. Va—Strlckler v. Byrd, supra. 

19 C J. p 491 note 35. 

26. Ill—Smith V Smith. 172 NB 
32, 340 Ill. 34—Cole v. Cole, 126 
NE 752, 292 111. 154. 
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Va—Harper v Harper, 165 S.E 490 
159 Va 210 
19 C J p 491 note 37. 

27. Ind —Godfrey v Craycraft, 81 
Ind. 476 

28. Ala—Irvine v Armistead, 46 
Ala 363 

19 C J p 491 note 39. 

29. Ind —Robbins v. Robbins, 8 
Blackt 174 

30. Ga —Simmons v. Latimer, 37 
Ga 490 

19 C J p 491 note 42. 

31. Ark —Hams v Mosley, 111 S. 
W 2d 563. 195 Ark. 62—Wood v. 
Bigham, 279 SW 779. 170 Ark. 
253. 

Utah —In re Reynolds’ Estate, 62 P. 

2d 270, 90 Utah 415 
19 CJ p 491 note 43, p 483 note 50 
[a]. 

Mortgage of personalty 

Ark—Haynes v. Gwin, 209 S.W. 67, 
137 Ark '387. 
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iiiiKs^ It affirmatively appears that it was 
executed with the fr«iiidiilent ])ui])()So of (kfeatnij; 
the wiu’s dower rights lTowe\er. a court ot tq- 
iiit}'. while making- the secinit} a\ailal)Ie to the 
liiortgai^ee, will take care ih it the* llltele'^t f»t the 
willow IS not affected nioii than is necessary to se¬ 
em e the j)a\ment of the debt 

If the, hush.ind acf|iiins title to the mortgage, 
there is a merger which frees the right of dower 
freun the e nciinihranci *’* 

It IS usuallx,'^* although not univei sally, ■“ held 
that ill lespect of such a mortgage the wife is el'»w- 
ahle 111 the ee|nit\ of reeleniption, an<I if on foie- 
cleisure eir '^ale nneler the mortgage attei the mar¬ 
riage a siir])his remains after satl‘^f\lng the mort¬ 


gage dedit, the wife may claim dowser therein 
'fills, liow'e\ei, IS the extent of her rights She is 
not eiilitleel to eleiwer out of the whole ]>roceeds of 
a sale to satisiy the mortg.igi In sonii juris¬ 

dictions diiwer 1^ interior oiil\ with re^jicct to the 
nioitgige aiiel not .is to other elmiiaiits, the wiilow 
1)1 iiig eiilitleel to elow e r on the \alue of the entile 
]»rot)eit\, suh)ect te) ]).i\ment of the mortgage 

§ 40. Rights of Husband’s Creditors 

Dowei IS ordinarily superior to the cliinis of the hus¬ 
band s general creditors. 

Although there are some slatutoi\ ])ro\ isions to 
the contr.ir\,*^ the rights of the hush iiurs ciiditois 
.irr as a geiiir.il rule srihoidinato to his widow s 
I claim for elowir,*- unli vs, a^ elisciissed in 


32. -\ik—\\ dikI a Ilij^ham, l.*7y S 
AV 77'i 170 Ark 27’. 

33. All—K.]l\ \ M.rii.ith. 70 All 
7 7 4 7 Am 11 7.7 

1 0 J ji 4'11 mitt 44 

34. Ala—I'rv v lianl s’ Ins 

Co 17 Ala Sio 

C5 X\ --'J'hor Inirn ^ AV* n<lt J77 
X Y .s ] Si, j ;7 AppJMv IJI mod-| 
ileiriK- X Y ‘v '170 j ;7 \i>|) 

l»i\ 777 .ifliTiMin^, AV* mil \ \\ . n- 

dt , J7l X A S 77 5 111 Mi^< 7J 

Acquisition by inheritance 
X A —Tlmrhurn \ A\ « ridt vnjn t 
36 X A"—> lilts \ Col« s J7 lohiis 
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molt l^-.^ ift.r niiiriiLt Put *- 11 - 
p* riot I 0 <lo\\i t •-« I ^iipr 1 > a, d 

41. Dower in personalty 

(1 ) C.nl« r *-.01111 *-1 1 1II t. I \\ id. ,\\ 

1 ikt •- elow < T in !»' I on iM \ «,\\ n* d 

l»\ t hr hiisli iml al tin t n.n o( 

<J« ith oiilv alltr i»i\imnl <1 rP < • - 
til Tit * <P i.t-- 

I S. M I \ I r \ Ht inr r_K< 1' ( Hi 
P' Supp I 1 

low.i- In rr I Tiltons lOsCiit, 1G^ \ 
W ‘ - IS Iowa 101 ; 

(2) Tin wold <P lit s” in Illinoi*' 
dow # r viiiijii <11 iim^ for sur\i\im. 
w idtjw a till! -t 111 I li lilt 1 r t si in lift 
dttr.ivtd liii* Paiid s p<isf»n.tll\ nflir 
payment of all drPtv m« ans obiiKa- 
tions irf'ited li> InisP md .trid exist¬ 
ing at the time of his death, and 
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I^ttih - In rt IPAinilds' I"s( iic, C2 P 
Jd J70 oil I I il, 117 
l'» i’ I J, Kti not. 70 

At common law 

\ t IM im h ird a T’l in< h iid'«? I7s- 
t it. 10'l \ 2 11 1 ['O A’^t 4.71 

Dien of surety 

Widow - lI^,h( of dowii 111 I'inrC 
..wind 1)\ Pii-Piml it tirnr of <P itP 
w I . nl itP d to pr lont A' oa * 1 Inn 

lo AvPnli sijiitA on Pond ot lius- 
P md IS sp. ' III P. iiin * iilii o^ 1 1 < 1 1 
P\ piviin nt of niil-ni.nt lor cP i il- 
. 1 1 I* >11 M 1 1 \ I md < 1 - n 1 It A' ■<’ (.» \ 

C' wo I'l S \\ ^d is _7G Ka 
Absence of personalty immaterial 
PAi t*nr. of dtp' mnn«-t istit* 
will. P r mnot P* - iirli d iiom j.. r- 

'-■•ni' plop. ri\ .p,. m,| all* < t wid¬ 

ow s (P,w«r I milt - ‘'w irtz v Sinoli 
7 C 2.1 7 gG Ml .M,,nl Mii 
Cos- 1,1 nnlioil* d.iw.i on extriition 
s » I* s. . Ill 11 .1 G . 

Statutory exemption 

It) "s' lint* pioAiilmr Ih it A\ nliiw 
•'hill Pi iiitillrrl 111 on* liill nl hii-' 

P md s I'-tati fill Jimii all liiPih- 
t n s till till di III til di I I di nt 1 1 
tpiii pi nr> (hildriti is an * 1 \< mp- 

I mn * I 1 1 n 1 1 in 11 h p.i r t n u 1 11 md 

ixirnpl* w nkiw *- ^'iiit ol hiisPanrl 
I -1 1 1 1 1 11 >111 < I I I 1 in Pur Ip ns t P 1 1 

w oiild i,t pi I w 1 -• 1 1 I n li Pii I I III sin P 

^1 ilii'orv I \ million Murpli\ \ 
\1 1 11 p P \ 170 So S 7 (, C’ 7 I* 1 I S 7 7 
IJ) (’ii'-ts I,' nlmmi-tr ilion m- 
hiiit 111(1 |•■tltl and sin<is.-ii.n 
l.ixis 111 not (Pill ol tin diiiiPnt, 
wilPin stitiiii i»i(>\nlin^ lliit a\ iduw 
h 111 P* rntilPr] (o * 11 ). Pill ot ♦ s- 

t ,ti till iioin .ill liiPihtns liiT 

dilils of dif.dint If sin tP<ls dow- 
iT md tlni* an no rhildnn and 
hi in I (low* I IS suPjitl to sin II 
• hnV'S—Miiiphy v IVIurphv, *- 11 - 

pi i 

(1) AVhr ri excrulors sold \arlil 
wlin h trslalor hid riior I saj^cd to 
rorpoialion whollv ovenrrj bv Inni 
for hrs indchte elm ss to sm li torpo- 
ration, and widow had not asseuited 
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36 (1, and 35, sii])ra, such (Uhls arc si)ccially changed 
Dll llu land litforc covirliirc, or at llu time of the 
acquisition of sncli lands and as a jiart of the s.mu 
tr.insaction, or unless she con\L>s her rii^:ht as se¬ 
curity.^'’' 

d'hc insol\(ncy of the hushand’s estate does not 
alkct tile widow’s rn^ht of dower,** unh ss otlur- 
wisc jiroMchd Iiy statuti *-■» y\u assu-m l in h.ink- 
rniilcy Imlds the bankrupt’s l.inds subpet to tin 
right of dower.'**^ 

Wlietc dower has been assigned to a widow, her 
interest is not li.ible for ele e e ele nt’s elehls,*”^ noi is a 
jrnntuie in lieu e>l elower, le g illy stltied e.n the wife 
before marn.ige, liable for the pa\ment e>f eU ce- 
dent’s debts 

If a wife receuis ical cst iie or other jnojxit} 
in CtMiside ration eif h< r release of dowa r, *-h« }n»lds 
it free fie»in the claims eif her liii-.l).md s creditoi^. 
to the extent of the value of llu nglit released b\ 

her 4 0 

Adini},,'Miration cx/'()ikcs and fn 9 l^ower is not 
e barge dile with the exiieiiscs of adiiiiin^ti ating ele- 
ei ele nt’s estate' "’0 

Eguily of vuirshahng. The light of dower in en- 


cumbereel lanel is superior to a creditor’s equity of 
niiCrshahng •'»! 

Jn Pcnnsyh’unta lanels are consideieel as chattels 
for the li.ivnient of elebts, .iiul nia\ be subjected te) 
ti.ivnunt eif the husband’s debts to tin exclusion of 
the wielow’s dower''- Jt is well se;t*ed that a jil- 
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whether the sale is made In execuiion on a judg¬ 
ment e*r mortgage en* Iw e)reler of tip orjihaiis’ 
cemrt*'* S lie under a testamentary jH)\\er to sell 
for the pavmeiit e.f debts has a like e ffe e't How¬ 
ever, a hiuh.iiul in his liUtime eaiinot b.ir elower b\ 
a volunt.iry sale oi eamv i \ .mce, although for the 
jiavment eif elebts'^'' Jf the sale is not made until 
alter the husband’s ele.ith, then as thi right e^f ele'iw^ 
er has hee'onie e-oiisuTiimate although it ma\ be eli- 
ve^ted Iroin the kinds, u will not w itln i anding at 
taedi te) tile snr])his if aiiv 

§ 41. Interests of Heirs, Devisees, or Lega¬ 
tees 

Dower is superior to claims of heirs, devisees, lega¬ 
tees, and their creditois 

llu claims of heirs, elevisees, or legatees, aiiel eif 
their creditors, are snhordin.iie to the widow’s light 
of elow LI,'*" and, when the heirs and (hviseesof the 
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husband over the claim and protest of the widow 
receive all the money from the sale of her hus¬ 
band’s real estate, they become liable to her for 
such dower.58 Even where the widow elects to 


take a legacy given by the will in lieu of dower, 
she is entitled to priority over the other legatees 
where the estate of the testator is insufficient to pay 
the legacies in full.59 


IV. INCHOATE BIOHT OF DOWEB 


A. NATURE, INCIDENTS, AND PRESERVATION OP RIGHT 


§ 42. Nature in General 

The inchoate right of dower is the wife’s Interest 
in her husband’s land during his life; while it is not 
an estate, or title, or interest in land, but is a con¬ 
tingent right or expectancy, it is nevertheless a valuable, 
subsisting, and distinct interest. 

Inchoate dower, or the inchoate right of dower, 
is the interest which the wife has in the lands of 


her husband during his life, and which may become 
a right of dower upon his death.®® It is generally 
held that the inchoate right of dower is not an es¬ 
tate, or title, or interest in land,®^ and that it con¬ 
fers upon the wife no right of possession or control 
of the land to which it attaches,®^ but instead is 
rather a contingent claim or right,®3 or chose in ac- 


—Holcomb V. Mullin, 268 SW 32. 
167 Ark 622 

N.C.—Jenkins v. Strickland. 199 S E 
612. 214 N.C. 441. 

Utah—In re Reynolds’ Estate, 62 P 
2d 270. 90 Utah 415. 

19 C.J. p 492 note 63. 

affect of wlU 

(1) Under a devise “subject to the 
widow dower,” the devisee takes 
subject to the dower —la re Shaf¬ 
fer’s Estate, 104 A. 853, 262 Pa 15. 

(2) The rights of devisees must 
yield to the rights of the widow to 
have dower assigned where there 
is no provision In the will which 
she has accepted in lieu of dower, 
even though it may require a sale 
contrary to the provisions of the 
will —Mettler v Warner, 90 N.E. 
1099. 243 Ill. 600, 134 Am.S.R. 388. 
acvloe Invalid as against child 

Where child adopted subsequent 
to execution of will, under which 
testator devised all his property to 
his wife, was entitled under statute 
to share in estate as in case of in¬ 
testacy, wife was entitled to dower 
in realty.—In re Griffin’s Will, 287 
N.Y.S. 514. 159 Misc 12. 

sa Ky.—Boyd v. Boyd, 110 Ky Op. 
548. 

69. Eng.—Stahlschmidt v. Lett, 1 
Smale & G. 421, 65 Reprint 185. 

60u Ark.—^Robbins v Robbins. 29 
S W.2d 278, 181 Ark. 1105 
Del.—^Pirst Nat Bank v. Lofland, 
143 A. 407, 4 W.W.Harr. 97. 

Ill.—Kilgore V. Kilgore. 149 NE 
754, 319 111. 298. 

Kan—Hamblin v. Marchant. 180 P 
811, 104 Kan. 689, 6 A.L.R 1403, 
affirming 176 P. 678, 103 Kan. 508. 
Me.—First Auburn Trust Co. v. Aus¬ 
tin. 165 A. 375, 132 Me 46. 

N.C.—^American Blower Co. v. Mac- 
Kenzie, 147 S E. 829, 197 N.C. 152, 
64 ALR. 1047—Griffin v. Griffin. 
131 S.E. 686, 191 N.C. 227. 

Of.—^Xn re Brown’s Estate, 14 P.2d 
1107, 140 Or. 615. 


W Va—Minner v Minner, 100 S E. 
509. 84 W Va. 679. 

61. U.S—Hams v. Marshall. C C.A 
N Y.. 43 F 2d 703, certiorari denied 
61 set 85. 282 US 822, 75 L Ed 
778—Hopkins v. Magruder, D.C 
Md, 34 F Supp 381, opinion sup¬ 
plemented 35 F Supp. 79—Rich¬ 
ards V. Bellingham Bay Land Co , 
Wash., 54 F. 209. 4 C.C A. 290 

Ala—Thomas v. Blair, 93 So 704, 
208 Ala. 48—O'Steen v. O’Steen, 
85 So 547, 204 Ala 397—Wootten 
V Vaughn, 81 So 660, 202 Ala. 
684. 

Ark.—Robbins v Robbins. 29 S W.2d 
278, 181 Ark. 1106. 

Ill —Bennett v. Bennett. 149 N E 
292, 318 III. 193—Firebaugh v. 

Wittenberg, 141 N.E. 379, 309 Ill. 
536. reversing 227 Ill.App. 77 

Ind —Weidler v. Floran, 13 N.E.2d 
330. 105 IndApp 564. 

Iowa —Chamberlain v, Anderson, 

190 N.W. 601, 195 Iowa 855. 26 A. 
LR 957. 

Kan—Fischer v. Leach, 258 P. 295, 
297, 124 Kan. 97, certiorari denied 
Leach v. Fischer, 48 S Ct. 213. 276 
US. 618, 72 L.Ed. 734. quoting 
Oorpnt Juris —Hamblin v Mar- 
chant. 180 P. 811. 104 Kan. 689, 
6 A.L.R. 1403, affirming 175 P. 
678. 103 Kan. 608. 

N J —Gerhardt v. Sullivan, 162 A. 
663, 107 N.J Bq. 374. 

N.Y,—In re Cropsey Ave, In City of 
New York. 197 N.E. 189, 268 NY. 
183. 101 A.L.R 694, reversing 278 
NYS. 816, 244 AppDlv 188—^Au¬ 
erbach V. Chase Nat Bank of City 
of New York, 296 N Y.S. 487. 251 
App Div 643. 

N.C—American Blower Co. v. Mac- 
Kenzie, 147 S E. 829, 831. 197 NC 
152. 64 A.LR. 1047, citing Cor¬ 
pus Juris. ^ 

Or.—Western States Finance'T?o.-*v 
Ruff, 215 P. 601, 503, 108 Or. 442. 
modified on other grounds and re¬ 
hearing denied 216 P. 1020, 108 
Or. 442, citing Corpus Juris. 
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Pa—Bricgel v. Briegel, 160 A. 681, 
307 Pa 93. 

S.C —Davis V. Townsend, 10 S E 
837, 32 SC 112. 

W.Va.—Ruby v Ruby. 163 SE 717. 
112 W.Va. 62. 

19 CJ. p 493 notes 66. 67. 71, 76 

Not property 

Ohio—Good V. Crist, 156 N.E 146, 
23 Ohio App. 484. 

62. Iowa—Beeman v. Kitzman, 99 
NW 171, 124 Iowa 86 
Mich —Toiler v. Detroit Trust Co . 

244 NW. 197, 259 Mich. 670. 

NC—American Blower Co. v Mat- 
Kenzie, 147 S.E. 829, 831, 197 N 
C. 152, 64 A.L.R 1047. citing Cor¬ 
pus Juris. 

R.I—Havens v. Crandall, 150 A 76. 
77, 51 R.I. 8, citing Corpus Juris. 

631 U S — Hopkins V. Masrruder, D. 
C Md., 34 F Supp. 381, opinion sup¬ 
plemented 35 FSupp 79 
Ill—Firebaugh v. Wittenberg, 141 
NE 379, 309 Ill. 536. reversing 
227 Ill App. 77. 

Ind—^Weidler v. Floran, 13 NE2d 
330, 105 Ind.App. 564. 

Me —First Auburn Trust Co. v. Aus¬ 
tin, 165 A. 375, 132 Me. 45. 

Mich—Oades v. Standard Savings & 
Loan Ass’n, 241 N W. 262, 263, 

257 Mich. 469, citing Corpus Juris 
—Cummings v. Schreur, 214 NW 
199, 239 Mich. 178, affirming Cum¬ 
mings V. Schreur, 211 N W 26, 236 
Mich 628. 

Minn—Snortum^v. Snortum, 193 N. 

W. 304, 155 Minn. 230 
N Y —In re Cropsey Ave., in City 
of New York. 197 N.E. 189. 268 N 
Y 183, 101 A.LR 694, reversing 
278 N.YS 815, 244 App.Dlv. 188 
19 C J p 493 note 78. 

As possibility 

(1) Inchoate dower right has been 
held to bo a possibility of acquiring 
dower by outliving husband.—^Auer¬ 
bach v. Chase Nat. Bank of City of 
New York. 296 N.Y.S. 487, 261 App. 
Div. 643. 
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tion,®^ or expectancy,®® which will ripen into an es¬ 
tate in case the husband dies first,®® but which will 
be lost if she dies before the husband.®"^ The right 
is nevertheless regarded, at least in some jurisdic¬ 
tions, as a subsisting, separate, and distinct inter¬ 
est,®® which may be regarded as vested in some 
senses,®^ and which, as appears in § 46 infra, the 
courts will protect; and it is generally conceded to 
be a valuable right,*^® and a substantial one, posses¬ 
sing in contemplation of law many of the incidents 


§ 42 

of property.The right is not a personal claim up¬ 
on the husband.'^2 

As appears in § 65 infra, the inchoate right of 
dower is incapable of transfer by grant or con¬ 
veyance, but is susceptible only of extinguishment. 

As encumbrance or hen. Inchoate dower is an 
encumbrance on the husband’s estate.73 Although 
It has also been held to be in the nature of a hen 
upon the husband’s land,'^^ it is not, at least not in 
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(2) Mere possibility of future in¬ 
terest—In re New York Cent, etc, 
R Co. 90 NY 342, 15 N Y Wkly 

402. modifying: 27 Hun 398. 15 
N Y Wkly Dig: 137. 

(3) More than mere possibility — 
Firobauffh v. Wittenberg-, 141 NE 
379. 309 Ill 536, reversing 227 Ill 
App 77—19 C J p 493 note 77 
Sight wholly dependent on enrvivor- 

ehip 

Ohio —Rong V Long, 124 N E 161, 
99 Ohio St 330, 5 ALR 1343. 

64. U S —Hams v. Marshall, CCA. 
NY, 43 F 2d 703. certiorari de¬ 
nied 51 set. 85. 282 US 822, 75 L 
Ed 778 

Ind—Weidler v. Floran, 13 N E 2d 
330. 105 Ind App. 664 
N Y —Auerbach v. Chase Nat Bank 
of City of New York, 296 N Y S 
487. 251 App Dlv 543—In re Crop- 
sey Ave , in City of New York, 278 
NYS 815, 244 App Dlv 188, re¬ 
versed on other grounds 197 NE 
189, 268 NY 183, 101 A L.R 694 

65. Ala—Thomas v. Blair, 93 So 
704. 208 Ala 48. 

Ill —Bennett v Bennett, 149 N E 
292, 318 Ill 193—Patterson v. Dur¬ 
and Farmers Mut Fire Ins. Co , 24 
NE2d 740, 303 Ill App. 128 
Mo—Kober v. Kober, 23 S W 2d 149, 
324 Mo. 379. 

Pa—Briegel v. Briegel, 160 A. 581, 
307 Pa. 93. 

Seir apparent’s eacpeotancy com¬ 
pared 

"The inchoate right of dower is a 
mere expectancy or possibility 
standing upon the same footing with 
the expectancy of heirs apparent or 
presumptive before the death of the 
ancestor, except that the wife's ex¬ 
pectancy may not be defeated by 
the husband without her consent" 
—Citizens Bank & Trust Co. v Wat¬ 
kins. 1 SE.2d 853, 855, 215 N C. 292. 
60. Del—In re Green’s Estate. 142 
A 825, 16 Del Ch 470—In re Hart¬ 
mann’s Estate, 141 A 695, 61 Del 
Ch. 466. 

Ill.—Mitchell V Mitchell, 159 N E 
274. 328 Ill 136. 

Me —First Auburn Trust Co v. Aus¬ 
tin. 165 A 375. 132 Me 46. 

Mich —Oades v. Standard Savings & 
Loan Ass’n. 241 N.W. 262, 267 

Mich. 469. 


N Y —In re Cropsey Ave . Borough 
of Brooklyn City of New York, 
287 NYS 690, 248 App.Div. 604 
19 C J p 493 note 79. 

67. Me —First Auburn Trust Co. v 
Austin, 165 A 375, 132 Me 45 

NY—In re Cropsey Ave, Borough 
of Brooklyn, City of New York, 
287 NYS 690. 248 App Div. 604 

68. NJ—Gerhardt v Sullivan, 152 
A 66.1. 107 N J Eq 374 

N Y —In re Cropsey Ave , in City of 
New York. 197 NE 189, 268 NY 
183. 101 ALR 694. reversing 278 
N Y S 815. 244 App Div. 188—Au- 
erba< h v. Chase Nat. Bank of 
City of New York. 296 NYS 487, 

251 App Div 643—Stokes v Stok¬ 
es. 196 NYS 184. 119 Misc. 168 

19 C J p 493 note 73 
Sufficiency to sustain right to re¬ 
deem husband’s land see supra § 
36 

69. Mass—Flynn v. Flynn, 50 N E 

650, 171 Mass 312, 314. 68 Am S 
R 427, 42 LRA 98—Cla.ss v 

Strack, 96 A. 405, 85 N J Eq 319 

19 C.J p 4 93 note 80 

Defeasible vested interest 

N J —Gerhardt v Sullivan, 152 A. 

663, 107 N.J Eq 374 
Broadly referred to as vested 
Kv—Maryland Casually Co v. Lew¬ 
is, 124 SW2d 48, 276 Ky. 263 

70. IT S — In re Macklem. D C Md , 
28 F2d 417—Kelly v Minor, Va. 

252 F 115. 164 CCA 227 

Ala—Hamm v. Butler, 112 So 141, 
215 Ala. 572 

Ill—Firebaugh v. Wittenberg, 141 N 
E 379, 309 Ill 536, reversing 227 
Ill App 77—Patterson v. Durand 
Farmers Mut Fire Ins Co, 24 N 
E 2d 740. 303 Ill App. 128. 

Mo—^Kober v Kober, 23 S W 2d 149, 
324 Mo. 379 

Mont—Rosenow v. Miller, 207 P 618, 
63 Mont 451 

NJ—Gerhardt v Sullivan, 152 A 
663, 107 N J Eq 374 
N Y.—In re Cropsey Ave , in City of 
New York, 197 NE 189, 268 NY 
183, 101 A.L R 694, reversing 278 
N.Y.S. 815, 244 App Div 188—Auer¬ 
bach V. Chase Nat Bank of City of 
New York. 296 N.Y S. 487, 251 App 
Div. 543—Stokes v. Stokes, 196 N 
Y.S. 184, 119 Misc. 168. 

N.C.—^American Blower Co. v. Mac- 
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Ki-nzic, 147 SE 829. 831. 197 N C. 
152, 64 ALR 1047, citing Corpus 
Juris. 

Ohio—Smith v. McKelvey, 162 N.E 
722, 28 Ohio App 361—Good v- 

Crist, 156 NE 146, 23 Ohio App. 
484 

19 C J p 493 note 81. 

Release as valuable oonsideratiou 

Relinquishment of dower consti¬ 
tutes valuable consideration which 
u ill support contract. 

Ohio —Hoagland v Hoagland, 148 N. 

E 585. 113 Ohio St 228 
Pa—Briegel v. Briegel. 160 A 681, 
583. 307 Pa. 93. citing Corpus Jn^ 
ris. 

19 CJ p 493 note 81 fa]. 

71. Ala—O’Steen v. O’Steen, 86 So. 
647, 204 Ala 397. 

Mo—Kober v. Kober, 23 SW.2d 149. 
324 Mo 379. 

N C —American Blower Co v. Mac- 
Kenzie, 147 S E 829, 831, 197 N.C. 
152, 64 ALR. 1047, citing Corpus 
Juris. 

SC—Ladshaw v. Drake, 191 S.E. 713. 
183 SC 536 

19 CJ p 494 note 82, p 495 note 98. 

72. Ill —Lavery v. Hutchinson, 94 
NE 6, 249 Ill. 86, Ann.Cas 1912A 
74 

19 C J p 493 note 69. 

73. Ala.—Hamm v. Butler, 112 So 
141, 215 Ala 672. 

Ill—Firebaugh v. Wittenberg, 141 N 
E 379. 309 Ill. 536, reversing 227 
Ill App. 77—Patterson v Durand 
Farmers Mut Fire Ins Co, 24 N 
E 2d 740, 303 Ill App 128. 

Iowa —Louisa County v Grimm, 212 
NW 324, 203 Iowa 23. 

Mo—Kober v. Kober, 23 S.W 2d 149, 
324 Mo. 379 

Mont —Rosenow v. Miller, 207 P. 618, 
63 Mont. 451 

Or—^Western States Finance Co. v 
Ruff. 215 P 501, 503, 108 Or. 442 
citing Corpus Juris, and modified 
on other grounds and rehearing de¬ 
nied 216 P 1020, 108 Or. 442 

19 C.J p 494 note 84. 

As violation of covenants by hus¬ 
band see Covenants §§ 96 b, 100, 
108 c. 110 g. 

74. U.S.—Kelly v. Minor, Va, 252 
F. 116, 164 C.C.A. 227, Virginia 
rule. 
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the ordinary sense, a lien,^^ since the estate or in¬ 
terest is conting^ent and the amount is uncertain and 
variable.^® 

Rights of creditors. A wife’s inchoate right of 
dower cannot be reached by a creditor’s bill,^^ and 
is not liable to levy and execution.*^* 

§ 43. Modification by Statute 

The nature of a statutory interest replacing dower 
depends on the statute creating the interest. 

As appears in Constitutional Law § 227 b, it is 
the general rule that the right of dower, while in¬ 
choate, may be abridged or taken away by stat¬ 
ute; where the contrary rule prevails, legislation 
affecting dower will operate on land to which the 
right of dower attached subsequent to the effective 
date of the legislation,^^ but not on land to which 
the right had previously attached.*® The effect of 
the modification or abolition of dower generally is 
considered in § 5 supra. 

Under some statutes replacing the common-law 
dower with a statutory interest, such interest has 
been held to be a contingent one similar to the com¬ 
mon-law right under others, which have con¬ 
siderably modified the common law, the wife’s in¬ 
terest is an estate in the land itself, and not a mere 
encumbrance.*^ 


§ 44. Accrual of Right 

Inchoate dower arises neither out of contract nor 
from the husband, but as an institution of law; It at¬ 
taches to the land upon the concurrence of marriage and 
seizin. 

The inchoate right of dower arises not out of 
contract, but as an institution of the law ;** it is not 
derived from the husband.*^ Since marriage and 
seizin are essential to the existence of this right,*® 
the right attaches to the land as soon as there is a 
concurrence of marriage and seizin, that is, at the 
time of marriage, as to lands of which the hus¬ 
band is then seized, or at the time of acquisition, 
as to land subsequently acquired during coverture.*® 

§ 45. Valuation of Right 

The present cash value of an inchoate right of dower 
is ascertainable, and depends on the relative ages, life 
expectancies, constitutions, and habits of the husband and 
the wife. 

Although a different rule prevails in some juris¬ 
dictions,**^ it is generally held that the present cash 
value of the inchoate right of dower is capable of 
computation.** Factors to be considered in deter¬ 
mining the value include the relative ages, life ex¬ 
pectancies, constitutions, and habits of the husband 
and wife;*® and it is competent to introduce evi- 


R.I.—^Najarian v. Boyajian, 136 A. 
767, 48 R.I. 213. 

76. Ky.—Maryland Casualty Co. v. 
Lewis, 124 S W.2d 48, 276 Ky 263 
—Nelson v. Dunn, 284 S.W. 1084, 
215 Ky. 292. 

19 C.J p 493 note 68—20 C.J. p 1260 
note 62 [b] (2). 

76. US.—Kelly v Minor, Va., 252 
P. 115, 164 CC.A. 227. 

77. N Y —Sherman v Hayward, 90 
N.YS 481, 98 App.Div. 254, 15 N. 
Y Ann Cas 307. 

Ohio—Geiselman v. Wise, 28 N.K.2d 
199, 201, citingr Corpus Juris. 

TBl U S —Hopkins v. Magrruder, D. 
C Md, 34 F.Supp. 381, opinion sup¬ 
plemented 35 F.Supp. 79. 

7ft. N.J—Riley v. Riley, 162 A. 665, 
107 N.JEq. 372. 

SO, N.J.—Gerhardt v. Sullivan. 152 
A. 663, 107 NJ.Eq. 374. 

81. Pa.—Kirk v. Kirk, 16 A.2d 47, 
340 Pa 203. 

Utah.—Gee v. Baum, 199 P. 680, 68 
Utah 445. 

19 C.J. p 493 note 76 [a] 

88 . Ind.—Clements v. Davis, 67 N. 

BS. 905, 165 Ind. 624. 

19 C.J p 493 note 67 [a]. 

88 . Ind.—^Weidler v. Floran, 13 N.E. 

2d 330, 105 lnd.App. 564. 

Xf.y.—^In re Cropsey Ave., in City of 
New York. 197 N.B. 189, 268 N.Y. 


183, 101 A.Li.R 694, reversing: 278 
N.Y.S 816, 244 App.Div 188—^Auer¬ 
bach V. Chase Nat Bank of City of 
New York, 296 N.Y.S 487, 251 App. 
Div 543 

S C —Watson v. Cox, 108 S E. 168, 
117 SC 24. 

84. N.Y.—^Kursheedt v. Union Dime 
Sav. Inst., 23 N.E. 473, 118 NY. 
358, 7 L.R.A. 229. 

85. Neb,—^Henze y. Mitchell, 140 N. 
W. 149, 93 Neb. 278, 288, Ann.Cas. 
1914C 108 

19 C.J. p 494 note 88. 

86. Del.—In re Green’s Estate, 142 
A 825, 16 Del.Ch. 470—In re Hart¬ 
mann’s Estate, 141 A. 695, 61 Del. 
Ch. 466. 

Ill—Hayes v. Hayes, 259 Ill.App. 
600, transferred, see 170 N.E. 208, 
338 Ill. 345 

Iowa.—Louisa County v. Grimm, 212 
NW 324, 203 Iowa 23. 

Ky—Maryland Casualty Co. v. Lew¬ 
is, 124 S.W.2d 48. 276 Ky. 263. 
Mich.—Cummings v Schreur, 214 N. 
W. 199, 239 Mich. 178, affirming: 
Cummings v. Schruer, 211 N.W. 26, 
236 Mich. 628. 

Mo.—In re Bernays’ Estate, 126 S.W. 
2d 209, 344 Mo. 1$5, 122 A.L R. 
169. 

Ohio.—Good v. Crist, 166 N.E. 146;^23 
Ohio App. 484. 

N.Y.—In re Cropsey Ave., in City of 
New York, 197 N.E. 189. 268 N.Y. 
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183, 101 A L.R 694, reversing 278 
NY.S 816, 244 App Div. 188—In re 
Cropsey Ave, Borough of Brook¬ 
lyn, City of New York, 287 N Y.S. 
690, 248 App Div 604 
S.C —^Watson v. Cox, 108 S.E 168, 
117 SC 24. 

19 C.J. p 494 note 90 

87- Ill.—Patterson v Durand Farm¬ 
ers Mut. Fire Ins. Co., 24 N.E.2d 
740, 303 Ill.App. 128 

Md.—Reiir v. Horst, 55 Md. 42. 

88- Ala—Hamm v. Butler, 112 So. 
141, 216 Ala 672. 

N.C—^American Blower Co. v. Mac- 
Kenzie, 147 SE 829, 831, 197 N C. 
152, 64 ALR. 1047, citing Corpus 
Juris. 

Ohio.—Good v. Crist. 166 N.E 146, 23 
Ohio App. 484. 

S C.—Ladshaw v. Drake, 191 S.E. 713, 
183 S.C. 636. 

19-C.J. P 494 note 82. 

Where computation necessary 

In computing allowance to be made 
to purchaser of land for unreleased 
dower, proper allowance is present 
value of such dower.—^Najarian v. 
Boyajian, 136 A. 767, 48 R I. 213. 

89. N.C.—Gore v. Townsend, 11 S E. 

160, 105 N.C. 228, 8 L.R.A. 443. 

19 CJ. p 494 note 92. 

Buie for oomputinj 

Ascertain present value of an an¬ 
nuity for wife’s life, equal to inter- 
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dence thereof,*® such as established mortality ta¬ 
bles as evidence of life expectancies.*^ 

The value of property on which the present value 
of inchoate dower is to be computed is determined 
by ascertaining whether and to what extent the wife 
would have been dowable in it if she had then been 
the survivor of her husband.** Thus, while some 
authorities hold that the amount of paramount liens 
must be deducted in estimating the present value 
of an inchoate right of dower,** other authorities 
hold that the full value of the dowable lands, en¬ 
cumbered as well as unencumbered, and without de¬ 
ducting the amount of the mortgages, constitutes the 
basis of computation.*^ 

§ 46. Preservation of Right 

Inchoate dower Is the subject of judicial protection, 
and the wife may maintain an action to protect the right, 
or may defend it. The method of protection depends on 
the facts In each case; and the court may, in a proper 


§ 46 

case. Impound a sum equal to the present value of the 
right. 

While an inchoate right of dower cannot be as¬ 
serted against the husband, or enforced by any pro¬ 
ceeding during his lifetime,*^ it is, generally on the 
theory that it possesses elements of property, see § 
42 supra, a subject of judicial protection,*® where 
such protection can be granted consistently with 
equitable principles.**^ Thus the wife is entitled to 
maintain an action for the protection and preserva¬ 
tion of such right,*® or she may defend the right.** 

However, the method of protecting the right de¬ 
pends on the facts of each case and, where other 
relief is inadequate or is not sought, the court can 
compute the value of the right and impound such 
sum until it is determined whether the wife will 
survive the husband,* or may otherwise secure pay¬ 
ment in such manner as is calculated to protect eq¬ 
uitably the rights and interests of the parties.* 
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est In third of proceeds of estate to 
which her contingent right attaches, 
and then deduct the value of a simi¬ 
lar annuity depending upon joint 
lives of herself and her husband. 
N.C.—^American Blower Co. v. Mac- 
Kenzie. 147 S E. 829. 197 N.C. 162. 
64 A.L.II. 1047. 

SC—Liadshaw v. Drake. 191 S.E 
713, 183 S.C. 536. 

Wis—Share v. Trickle, 197 N.W. 

329. 183 Wis. 1, 34 A.L.R. 1016. 

19 C.J. p 494 note 92 [aj. 

Valno of dower conenmmate dlstliu 
ffolshed 

The value of dower consummate 
depends on value of lands, the age, 
life expectancy, habits, constitution, 
and health of the widow, while the 
value of the inchoate right depends 
not only upon these as they affect 
wife, but as they affect husband also 
—Ladshaw v. Drtike, 191 S E. 713, 
183 SC. 536. 

9a Ohio.—Mandel v. McClave, 22 N. 
B. 290, 46 Ohio St. 407, 16 Am S.R. 
627, 6 LRA 619 
19 C.J. P 494 note 94. 

91- Ala.—Gordon v. Tweedy, 74 Ala. 

232, 49 AmR. 813. 

19 C.J. p 494 note 93. 

92. N.C —^American Blower Co. v. 
MacKenzie, 147 SE 829, 197 N.C. 
152, 64 A.L.R. 1047. 

93. Ky—Mulligan v. Mulligan, 171 
S.W. 420. 161 Ky. 628. 

19 C.J. p 494 note 95. 

94. N.C.—^Virginia Trust Co. v. 
White, 2 S.E 2d 668, 216 N.C. 565— 
American Blower Co. v. MacKen¬ 
zie. 147 S.E. 829. 197 N.C. 152, 64 
A.L..R. 1047. 

M. Ill.—Klein v. Mangan, 17 N.E.2d 
958, 869 111. 645, transferred, see 
22 N.E.2d 269, 301 llLApp. 208— 
Roberts v. Goodin, 123 N.SL 669, 


288 Ill. 661—Bigoness v. Hibbard, 
108 N.E. 294, 267 Ill. 301. 

96. Ala—Hamm v. Butler, 112 So. 
141, 216 Ala 672. 

Mich.—Oades v. Standard Savings & 
Loan Ass’n, 241 N.W. 262, 267 

Mich. 469. 

N.Y.—In re Cropsey Ave, in City of 
New York, 197 N E. 189, 268 NY. 

183, 101 AL.R. 694, reversing 278 

N.Y.S. 815, 244 App Div. 188— 

Byrnes v. Owen, 153 N E. 51, 243 
N.Y. 211, modifying 210 N Y.S 610, 
213 App Div. 352—^Stokes v. Stokes, 
196 NY.S. 184. 119 Misc. 168. 

N.C.—Rook V. Horton, 129 S E. 450, 
190 NC. 180, 41 A.DR. 1111. 

19 C J. p 494 note 97. 

97- Ark —Tatum v. Tatum, 295 S. 
W. 720, 174 Ark. 110, 53 A.L.R. 
306. 

98. Ala —Hamm v. Butler, 112 So 
141, 215 Ala. 672. 

N.Y.—Stokes v. Stokes, 196 N.Y.S. 

184, 119 Misc. 168. 

19 C.J. p 496 note 99. 

Bnjolnlng ejectment 

Since right does not Include right 
of possession or control of land, ac¬ 
tion of ejectment does not endanger 
such right, and granting of prelim¬ 
inary injunction to restrain enforce¬ 
ment of judgment in such action was 
held Improper—^Havens v. Crandall, 
150 A. 76, 61 RI. 8. 

SnfllcieiLoy of complaint 

Complaint to enforce husband’s 
oral promise to see that wife would 
have dower interest in property held 
by corporation subject to his control 
was held insufficient to state cause 
of action on theory of estoppel.— 
Browning v. Browning, 243 N.Y.S. 
822, 137 Misc. 177, reversed without 
opinion 251 N.Y.S. 866, 238 App.Div. 
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99. N.Y.—^Kursheedt v. Union Dime 
Sav. Inst.. 23 N E. 473. 118 N.Y. 
358, 7 L.RA. 229, affirming 7 N.Y. 
St. 874. 

19 C.J. p 496 note 1. 

Action to qnist title against hus¬ 
band and herself—^Minneapolis, etc., 
R. Co. V. Lund. 97 N.W. 462, 91 Minn. 
45—19 C J p 496 note 2. 

1. SC —Brown v. Brown, 78 S.E. 
447, 94 S C. 492. 

2 . Ark —B H & M. Oil Co. v. 
Graves, 32 S W 2d 630, 182 Ark. 
659. 

N J.—Pyle V. Banczewski, 180 A. 462, 
3 NJ.Misc 1235. 

N Y —^Auerbach v. Chase Nat. Bank 
of City of New York, 296 N Y.S. 
487, 251 App Div. 643. 

19 C.J. p 496 note 17 [a]. 

On assignment for creditors 

In proceedings on assignment for 
benefit of creditors of husband, court 
may and will protect inchoate right 
of dower to extent of its present 
value.—Ladshaw v. Drake. 191 S.E. 
713, 183 SC 636. 

Effect of allowance to purchaser 
Where court fixes compensation to 
be allowed purchaser of land for 
unreleased dower therein, court can¬ 
not thereby affect dower right of 
vendor's wife, nor compel her to ac¬ 
cept any other than statutory pro¬ 
vision for dower —Brusco v. Pate, 
153 A. 311, 51 R.I 222—^Najarian v. 
Boyajian, 136 A. 767, 48 R.I. 213. 

3. N.Y. — ^Auerbach v. Chase Nat. 
Bank of City of New York, 296 N. 
Y.S. 487, 251 App Div. 648. 

Eamages fixed by Jury 

However, protection of inchoate 
right will not be enforced solely 
through admeasurement of its pres¬ 
ent value in damages by jury's ver¬ 
dict, statutory provisions relating to 
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While it has been held that the wife is not entitled, 
during her husband’s lifetime, to a sum of money in 
lieu of dower, but is entitled merely to have the val¬ 
ue secured to her,^ it has also been held that she 
may be awarded a gross sum in lieu of dower.® 

Particular actions. As respects the character of 
the actions which the wife may bring, it has been 
held that she may sue in her own name to set aside 
a deed or other instrument made by her husband in 


fraud of her dower,® or a conveyance releasing dow¬ 
er, the execution of which was procured by fraud 
or coercion;*^ to recover her interest in land con- 
vej^ed by herself and husband to defendant upon 
defendant’s oral promise to pay plaintiff the value 
of her interestto protect her dower against a sale 
of the property to an innocent purchaser;^ to set 
aside a fraudulent sale;^® to enjoin a trespass on 
land in which she has a dower right or to re¬ 
move a cloud on title, ^2 although there is authority 


actions of foreclosure, partition, 
ejectment, and dower having no ap¬ 
plication to actions to protect in¬ 
choate dower —^Auerbach v. Chase 
Nat. Bank of City of New Tork. 296 
NY.S. 487, 251 App Div. 643. 

Sale of inchoate xight of Insane wife 

(1) Under some statutes providing 
for sale of lands free from inchoate 
dower of Insane wife, husband is re¬ 
quired to secure to wife value of her 
interest—Morris v. Morris, 236 S. 
W. 945, 193 Ky. 429—19 C J. p 497 
note 27 [a]. 

(2) Under other statutes to same 

general effect, husband is only re¬ 
quired to secure wife for proper sup¬ 
port during life, and not to compen¬ 
sate her for loss of dower, so that 
mortgage for such support is not 
absolute instrument for payment of 
sum thereof, but merely security — 
Shea V. Cody. 211 N.W. 139, 191 

Wis. 438. 

4. N.J.—Pyle v. Danczewski, 130 

A. 452, 3 NJMisc 1235 

5. ITeGOMity of written release of 
dower 

The statutory requirement that the 
consent of a party to receive a gross 
sum in lieu of dower must be made 
in writing, in default of which one 
third of the proceeds of the share m 
controversy must be paid into court, 
to be invested for the benefit of the 
person having dower right, does not 
apply to the sum fixed by the court 
under another section, as the value 
of the inchoate dower right of a 
party to partition, so that the sum 
so fixed vests in the wife without 
necessity of written release of dower 
by her.—^Youngs v. Goodman, 192 
N Y.S. 3, 199 App Div. 281, vacated on 
other grounds 212 N.Y.S. 407, 214 
App.Div. 497. 

Failure to withdraw Bnm before 
death 

Where sum in lieu of dower was 
deposited with chamberlain, but wife 
took no proceedings to withdraw it, 
her right thereto abated at her 
death, so that her husband, not her 
personal representative, became en¬ 
titled thereto—Youngs v. Goodman, 
148 N.E. 639, 240 NY. 470. affirming 
209 N.Y.S. 942, 214 App.Div 710, re¬ 
argument denied 160 N.E. 633, 241 N. 

609—Youngs v. Goodman, 212 N. 


YS 407. 214 App Div 497, vacating 
192 NY.S. 3. 199 App Div. 281, and 
Youngs V Herbert. 195 N Y S. 476, 
202 App Div 690. Affirmed Youngs 
V. Goodman. 152 N.E 433, 242 N.Y 
576. 

6. Ill—Roberts v. Goodin, 123 NE 
559, 288 Ill. 561. 

Md—Scher v. Scher. 161 A. 167, 163 
Md 199. 

Mo—^Koher v Kober. 23 S W.2d 149, 
324 Mo 379 

NY—Melenky v. Melcn, 189 NYS 
798, 198 App Div 66, reversed on 
other grounds 134 N E 822, 233 N 
Y. 19—Miller v Miller. 198 N.Y. 
S 454. 120 Misc 100. 

19 C.J. p 4 95 note 8 
Effect of prior conduct 

That wife had violated prohibition 
against remarriage contained in de¬ 
cree of divorce obtained by her 
former husband in no way affected 
her right to maintain, against her 
second husband, suit to set aside 
deed by which he sought to defraud 
her of dower.—Sullivan v. Sullivan, 
205 N Y.S 955, 209 App Div 910, re¬ 
versing 203 NYS 140, 122 Misc. 

104. 

Sufficiency of complaint 

Complaint alleging facts showing 
conspiracy to defraud wife of her 
dower rights, and showing beneficial 
interest in husband held sufficient, 
immaterial allegations will not be 
considered on demurrer —McCarthy 
V. Jennings, 233 HI App. 310. 
Sufficiency of evidence 

(1) Evidence held to support judg¬ 
ment for defendants in suit to cancel 
deed made for alleged purpose of de¬ 
frauding plaintiff of dower rights. 
Mo —Nordquist v. Nordquist, 14 S. 

W,2d 583, 321 Mo. 1244, transferred, 
see App., 278 S W. 810. 

N.J.—Everitt v. Eventt, 182 A. 838, 
119 N.J Eq 647. 

(2) Evidence held not to show that 
bond and mortgage executed by hus¬ 
band was fraudulent transaction to 
deprive wife of her marital rights. 
Ill.—McCarthy v. Jennings, 233 Ill. 

App. 310. 

Pa.—Bader v. Kell, 151 A. 683, 301 
Pa. 139. -- % 

7. N.J—Nemeth v. Nemeth, 146 A. 
470, 104 N.J.Eq. 603 

N.Y.—^Auerbach v. Chase Nat. Bank 
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of City of New York, 296 N.Y S. 
487, 251 App Div 543. 

19 CJ. p 495 note 9 
Action held not premature 

An action by a wife again«?t her 
hu.sband to set aside, on grounds of 
fiaud and compulsion, deeds, which 
she had signed with him, releasing 
her inchoate dower, commenced as 
soon as the deeds were recorded, 
eight years after -their execution, was 
not premature —Stokes v Stokes, 196 
NYS 184, 119 Misc. 168 

8. Mo —Grayson v. Grayson, App , 
190 SW. 930 

9. Pa—Hanley V McDermott. 29 Pa. 
Dist 864, 68 Pittsb Leg J 432 

19 C J. p 495 note 11 
Where record shows husband’s in¬ 
terest in property, purehaser.s would 
take property with notice of wife’.s 
inchoate right of dowc*r therein, and 
she has no standing to impress such 
right upon title—Oram v. Oram, 132 
A 485, 99 N J Eq 65 
General prayer for relief is sufficient 
Ala—Hamm v. Butler, 112 So. 141 
215 Ala 572. 

Sufficiency of evidence 

Where evidence supported judg¬ 
ment against husband for bona fide 
unpaid debt* wife could not ha\i 
judgment reopened to protect dower 
right in property against which judg¬ 
ment was being enforced by proceed¬ 
ing for sheriff’s sale —Cray v. Lynn, 
69 Pa.Super. 474. 

10. Parties 

In action by mortgagor’s wife to 
protect dower, claiming purchaser at 
foreclosure sale was husband’s agent 
using his money, and that he con¬ 
veyed land to husband’s sister with¬ 
out consideration, such purchaser 
was proper, although not necessary, 
party; but purchaser’s wife, who had 
joined in conveyance to husband’s 
sister, was not proper party —Byrnes 
V Owen, 153 NE 51, 243 NY 211, 
modifying 210 N.Y.S. 610, 213 App. 
Div. 352. 

11. Mich.—^Delany v. Manshum, 109 
N.W. 1051, 146 Mich 525. 

12. N.Y.—Clifford V. Kampfe, 42 N. 
B. 1, 147 N.Y 383. 

Wis.—Huntzicker v. Crocker, 116 N. 
W. 340, 135 Wis. 38. 16 Ann.CaB. 
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against this last proposition but the wife cannot 
maintain an action to enforce a chose of action be¬ 
longing to her husband which, if enforced, would 
ripen into an estate of inheritance, since the right of 
enforcement is exclusively in the husband. 

Proceeds of sale to satisfy mortgage. Where the 
wife’s dower right attaches to the surplus proceeds 
remaining after a sale to satisfy paramount liens, 
mortgages, or other encumbrances, see § H supra, 
the right is generally protected, as by setting apart 
a proportionate part of such surplus, to be held so 
as to secure her interest therein.While it has 
been held that the wife is not entitled to recover any 
part of the principal or income until after the death 
of her husband,^® it has also been held that in a 
proper case the value of her contingent interest 
may be paid to her during his lifetirnc.^*^ In some 
jurisdictions, under statute so expressly providing, 
the court has the power to make such order as may 
seem proper to secure the wife’s dower interest 
and under such a statute it has been held that the 
wife’s interest in the surplus funds remains a charge 
upon the land sold Where the dower right does 
not attach, such surplus proceeds cannot be with¬ 
held from the husband’s disposition.^® 

Protection against waste. As a general proposi¬ 
tion, the inchoate right of dower gives the wife no 


§ 47 

right to maintain an action interfering with the use 
and occupancy of the land by her husband or his 
grantee during the husband’s lifetime and she 
cannot ordinarily enjoin waste .22 However, it has 
also been held that waste may be enjoined where it 
threatens substantially to impair the dower right, 
although not otherwise,^^ even though the court rec¬ 
ognizes that the right should be protected in such a 
manner as to discourage the improvement of estates 
as little as possible ,2^ or the court, in a proper 
case, may grant other relief.25 

Interest in condemnation award. Where the wife 
is held to have an interest in the damages awarded 
her husband for real property in condemnation pro¬ 
ceedings, see § 14 supr^v, her interest in the award 
will be preserved to her.2® 

§ 47. Rights Absolute during Life of Hus¬ 
band 

Under statutes so providing, the wife's inchoate in¬ 
terest becomes absolute in case she procures a divorce on 
account of his misconduct, or, in at least one Jurisdic¬ 
tion, in case of Judicial sale. 

Divorce for husband's misconduct. Under stat¬ 
utes to that effect in some states, in case the wife 
procures a divorce from her husband on account 
of his misconduct her inchoate interest becomes 
absolute, and she is entitled to dower in his land 
in the same manner as if he were dcad.27 The wife. 


444—Madig^an v. Walsh, 22 Wis. 
501 

19 C J p 495 note 13. 

13. Ind —Paul us v. Latta, 93 Ind. 
34 

14. N Y. —Mclonky v Melen, 134 N 
D 822, 233 N Y 19, reversing 189 
NYS 798, 19S App Div 66. 

15. N Y.—Home Building Corpora¬ 
tion V Kosin, 200 NYS. 814, 121 
Mmc 264 

Ohio—Canan v. Heflfcy, 161 N.E 235, 
27 Ohio App 430. 

19 CJ p 496 note 16, p 471 note 
91 

ApplicAtion for aiixplns money is 

only method by which right of wife 
in property mortgaged by mortgage 
in which she joined can be ascer¬ 
tained and protected —Neslor v 
Grove, 107 A 281, 90 N J Eq 664. 

16. N Y —Citizens* Sav Bank v 
Mooney, 66 NTS 548, 26 Misc. 67 

19 C J p 496 note 20 

17- Ohio—Canan v. Heffey, 161 N E. 

235, 27 Ohio App. 430. 

19 C J. p 496 note 19 
18. Va—Robinson v. Shacklett, 29 
Gratt 99, 70 Va. 99 
W Va —Bassell v. Caywood, 46 S.E 
159, 64 W.Va 241, 66 ERA. 880. 
X9. W.Va —Carver v. Ward, 95 S E 
828, 81 W.Va. 644. 

19 C.J. p 496 note 18. 
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20. Mass —Newhall v Lynn Five 
Cents Sav. Bank, 101 Mass 428, 3 
AmR. 387. 

19 C J. p 496 note 23 

21. N.T—Rumsey v. Sullivan, 160 
NYS 287, 166 App Div 246. 

19 CJ p 496 note 3. 

Cannot enjoin use by lessee 

Wife’s inchoate right of dower 
does not authorize her during hus¬ 
band’s life to enjoin use of property 
under lease made by husband —Neal 
v. McMullian, 124 So. 29, 98 Fla 
549. 

22. N Y —Rumsey v. Sullivan, 160 
NYS 287. 166 App Div. 246. 

l‘» C" T p 499 note 4 

23. S C.—Brown v. Brown, 78 S E 
44 I 94 S C 492 

24. S C —Brown v Brown, supra 

25. Impounding proceeds 

Where only value of piece of land 
was in its oil, and husband’s sale of 
right to dispose of oil would render 
land worthless, court properly im¬ 
pounded sufficient portion of proceeds 
of future runs of oil to protect wife’s 
inchoate right of dower.—B. H. & 
M. Oil Co. v. Graves, 32 S W 2d 630, 
182 Ark. 659—^Tatum v. Tatum, 296 S 
W. 720, 174 Ark 110, 63 A L R 306. 
Fining value of property 

Under statute providing that where 
land has been aliened in lifetime of 

113 


husband, value of land at time of 
alienation, with interest from death 
of husband, is value upon which to 
assess dower, either owner of land, 
to which inchoate light of dower has 
attached, or contingent dowress may 
seek to have such value established 
—Brown v Browm, 78 SE 447, 94 S 
C. 492. 496—19 CJ p 495 note 7 [a]. 

28. N.Y —In re Cropsey Ave., in 
City of New York, 197 N.E. 189, 
268 NY 183, 101 A L.R. 694, re¬ 
versing 278 NYS. 815, 244 App. 
Div. 188. 

19 C J p 496 note 24 
Deduction of attorney’s fees 

In award for husband’s lands tak¬ 
en by New York City in condemna¬ 
tion proceedings, special term cor¬ 
rectly declined to deduct amount of 
attorney’s fees incurred by husband 
in proceedings before computing one- 
third dower interest required to be 
deposited for protection of wife’s in¬ 
choate right of dower—In re Crop¬ 
sey Ave., Borough of Brooklyn, City 
of New York, 287 N.Y.S. 690, 248 App. 
Div. 604. 

27- Me.—McAllister v. Dexter, etc., 
R. Co., 76 A 891, 106 Me. 371, 29 L. 
R.A ,N.S , 726, 21 Ann.Cas. 486. 

19 C.J. p 498 note 69, p 605 note 85. 

HUsoondnot of husband alone 

To come within such statutes, di- 
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under such statutes, is entitled to have dower set 
off to her at the time the divorce is granted and, 
even though not assigned, it becomes a vested prop¬ 
erty right at that time of which she cannot be di¬ 
vested by repeal of the statute giving her such right; 
nor is it in any way affected by a subsequent stat¬ 
ute enlarging dower rights to estates in fee.29 
Judicial sale of husband's lands. In at least one 
jurisdiction, under statute so providing, the wife’s 
inchoate interest in her husband’s lands, unless di¬ 
rected by the court to be sold or barred by the 
court’s judgment, becomes absolute in all cases of 
judicial sale, in the same manner and to the same 
extent as such inchoate interest becomes absolute 
on the death of the husband.^® In order for the 


statute to apply, the wife must have an inchoate in¬ 
terest in the property at the time of the sale,®i the 
sale must be a “judicial sale” within the meaning 
of the term as used in the statute,®^ and must be 
for the purpose of paying the husband's debts,33 
and the title vested in the purchaser must be the title 
of the husband.34 

This statute neither enlarges nor abridges the in¬ 
choate interest of the wife in her husband's lands, 
but such interest simply becomes vested in the same 
manner and to the same extent as if she had sur¬ 
vived her husband and had become his widow,36 
that is, the wife takes absolutely a vested fee simple 
estate in an undivided one third of the lands sold,®® 
unless the value of the land exceeds a specified 


vorce must be grranted for miscon¬ 
duct of husband alone.—Cunninerham 
V. Cunningrham. 2 Ind. 233. 
Betxoactive effect 

Such statutes have no retroactive 
effect, and consequently, as to all 
lands conveyed by husband before 
they were enacted, claim for dow¬ 
er must be postponed until his ac¬ 
tual decease.—Curtis v. Hobart, 41 
Me. 230—19 C.J. p 498 note 71. 

2& Neb.—Tatro v. Tatro, 25 NW- 
671, 18 Neb. 396. 53 Am R. 820. 

29. Me.—McAllister v. Dexter, etc., 
R. Co., 76 A. 891, 106 Me. 371, 29 L. 
R.A.,N.S.. 726, 21 Ann Cas. 486. 

aa Ind.—^Kozanjieff v. Petroff, 19 N. 
E.2d 563, 215 Ind. 286, 122 A,L.R. 
479—Lawler v. Bear, 122 N.E. 660, 
188 Ind. 308. 

Retroactive effect 

(1) This statute has no retroactive 
effect, and therefore does not apply 
to sales made before its passage — 
Bowers v. Lillis, 115 N.E. 930, 187 
Ind. 1. 

(2) Nor does it apply where en¬ 
cumbrance under which sale was had 
was created prior to Its enactment 
—Elliot v. Cale, 14 N.E. 708, 113 Ind 
383—19 C J. p 497 note S3. 

(3) Nor does it apply to sales un¬ 
der Judgments rendered prior to the 
taking effect of the statute.—^Wach- 
stetter v. Johnson, 108 N.E. 624, 61 
Ind.App. 659. 

Oonstmctioii 

This statute is to be liberally con¬ 
strued in favor of wife.—Staser v. 
Gaar, 79 N.E. 404, 168 Ind. 131—19 
C.J. p 497 note 30. 

Statute held valid 

Ind.—Green v. Estabrook, 79 N.E. 

873, 168 Ind. 123, 120 Am.S.R. 349. 
19 C.J. P 497 note 29. 
aSnle prior to enactment 
Ind. —^Bowers v. Lillis, 116 N.E. 980, 
187 Ind. 1. 

19 C.J. P 497 note 28 [a]. 


31. Ind —Kissel v. Easton. 64 Ind. 

248. 

19 C.J. p 497 note 39. 

After bar or release of right 

If wife has barred her inchoate 
right by Joining in conveyance sub¬ 
ject to mortgage or lien under which 
sale is subsequently had, she has no 
interest to become absolute under 
statute —Hudson v. Evans, 81 Ind 
696 distinguishing Mark v. Murphy, 
76 Ind 534. 

32 . Coastmctloa of term 

The term '‘Judicial sale** as used in 
the statute is not to be taken in an 
exact technical sense, but should be 
broadly and liberally construed in 
favor of the wife.—Lawson v. De 
Bolt, 78 Ind 663 
‘‘Judicial sale” includes 

(1) Conveyance to assignee in 
bankruptcy, whether voluntary or in¬ 
voluntary.—^Whitney v. Marshall, 37 
N.E. 964, 138 Ind. 472—19 C J. p 498 
note 67. 

(2) Guardian's ex parte sale — 
Lawler v Bear, 122 N.E. 660, 188 Ind. 
308—Huffman v. Huffman, 99 N E 
769, 61 Ind.App 330. 

(3) Sale by assignee for benefit of 
creditors approved by court—Taylor 
V. Bruner, 30 NE 636, 130 Ind. 482— 
19 C.J. p 498 note 66. 

(4) Sales on attachment.—Little v. 
Mundell, 109 N.E. 227, 59 Ind.App. 
227. 

(5) Sales to enforce mechanics' 
liens—Mark v. Murphy, 76 Ind 534 
distinguished Hudson v. Evans, 81 
Ind. 696. 

(6) Sheriffs' sales.—^Kozanjieff v. 
Petroff, 19 N.E 2d 663, 216 Ind 286, 
122 A.L.R. 479—19 C.J. p 498 note 
60. 

“Judicial sale” docs act include 

(1) Specif^ performance of hus¬ 
band's contract for sale of land, en¬ 
forced by execution of deed by corif- 
missioner appointed for that purpose. 
—Straughan v. White, 88 Ind. 242. 

(2) Voluntary assignment by hus¬ 
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band for benefit of his creditors — 
Taylor v. Bruner, 30 N E 635, 130 
Ind. 482—Hall v. Harrell, 92 Ind 408 

Partition sales 

(1) Partition sale has been held 
not to be within application of this 
statute.—^Haggerty v Wagner, 48 N. 
E 366, 148 Ind. 625, 39 LRA 384. 

(2) It was subsequently held that 
partition sale was within statute, 
but court limited rule to that case 
and refused to overrule —Haggerty 
V Warner, supra —Staser v. Gaar, 79 
NE. 404, 168 Ind. 136. 

33. Debts of estate to which hus- 
band is heir 

The statute does not give the wife 
of an heir right to have one third of 
any surplus in hands of administra¬ 
tor arising from sale of real estate, 
made under order of court to pay 
debts of decedent’s estate, paid to 
her because of her inchoate interest 
In such' real estate —Stormont v. 
Stormont, 128 N.E. 660, 75 Ind App 
240. 

34. Ind —Bryan v. Reiff, 160 N E 
800, 84 Ind App 516. 

19 CJ. p 497 note 35. 

Prior conveyaace 

Thus the statute does not apply to 
land which husband had conveyed 
prior to Judicial sale —Pattison v 
Wert, 66 N.E 227, 163 Ind. 453—19 C. 
J. p 497 note 36. 

Redemption by husband 

Where husband has right to re¬ 
deem from the sale, and does so, it 
prevents wife's interest from becom¬ 
ing vested under statute—Green v 
Estabrook. 79 N.E 373, 168 Ind 123. 
120 Am.S R 349—Huffmaster v. Og¬ 
den. 35 N.E 612, 135 Ind. 661. 

36. Ind.—^Baker. v. McCune, 82 Ind. 
339. 

19 C.J. p 497 note 87. 

36. Ind.—Fulton V. Studabaker 
Bank, 161 N.E. 106, 84 Ind.App. 
274. 

19 C.J. p 497 note 40. 
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amount, and two thirds of the value is insufficient 
to satisfy the husband’s debts, in which case, under 
statute so providing, the wife will only be entitled 
to a smaller specified share as against creditors.^^ 
The interest of the wife becomes vested and abso¬ 
lute when the husband’s title vests absolutely in 
the purchaser, that is, on the issuance of the deed.^® 

After her inchoate interest has vested, the wife’s 
right is not a mere encumbrance, but an interest in 
the land.39 The wife and the purchaser are tenants 
in common, neither having any interest, except as 
such tenants, in the share of the other,^® and for 

B. BAB, RELEASE, 

§ 48. In General 

The inchoate right of dower cannot be divested ex¬ 
cept as provided by law, generally by some act of the 
wife; the husband has no power to defeat her right. 


this reason the wife is not entitled to redeem the 
undivided two thirds of her cotenant.^^ The wife 
takes by virtue of her marital rights under this stat¬ 
ute, and not by descent,^ 2 and is regarded as a pur¬ 
chaser for valued* with rights superior to secret 
equities^^ and to all claims of her husband^® or his 
creditors,^® but subject to paramount liens.^*^ With 
respect to paramount liens for which the husband 
is primarily liable, the wife whose interest has vest¬ 
ed is entitled to have the two thirds of the land 
in which she has no interest sold and applied first, 
to the exoneration of her one-third interest.^* 

OB FORFEITURE 

When the wife’s inchoate dower right has once 
attached it cannot be divested except as provided by 
law, generally by some act of her own done in ac¬ 
cordance with statutory requirements.^® While the 


Itierht to possesflion 

When inchoate right vests, wife is 
entitled to immediate possession.— 
Rowers v. Lillis, 115 N E. 930, 187 
Ind 1—Lawson v. De Bolt, 78 Ind. 
563. 

PartltioiL 

When inchoate right vests wife is 
entitled to have partition.—Lawler v. 
Bear, 122 NE 660, 188 Ind. 308— 
19 C J. p 497 note 42 
Poxm of order of sale 

It is immaterial whether form of 
order directs sale of husband’s whole 
interest, leaving wife’s estate to vest 
under statute, or directs sale of only 
two-thirds interest, which Is cus¬ 
tomary practice —Green v. Esta- 
brook, 79 N E 373, 168 Ind 123, 120 
Am S.R 349—Kelly v. Canary, 29 
ISTE. 11, 129 Ind 460. 

S7. Variable interest 

Under statutory provision setting 
forth widow’s right in real property, 
wife whose right has become abso¬ 
lute because of judicial sale of hus¬ 
band’s property, will, as against 
creditors, be entitled to only one 
fourth where property’s value ex¬ 
ceeds ten thousand dollars, and only 
one fifth where value exceeds twenty 
thousand dollars—Fulton v. Studa- 
baker Bank, 151 NE 106, 84 Ind App 
274—Sullivan State Bank v. First 
Nat. Bank, 146 N.E 403, 82 lnd.App. 
419. 

Jndiolal proceedings are necessary 

to reduce wife’s Interest in property 
sold to satisfy husband’s debt.— 
Fulton v. Studabaker Bank, 161 N.E. 
106, 84 Ind.App. 274. 

3>ebt satisfied by sale 

Husband’s debt, once satisfied by 
sale of land subject to mortgage 
signed by him alone, cannot be in¬ 
cluded in total debt to reduce wife’s 


one-third interest to one-fifth—Ful¬ 
ton V. Studabaker Bank, supra. 

38. Ind—Kozanjieff v Petroff, 19 
NE2d 663. 122 A L R. 479—Law¬ 
ler V Bear. 122 N E. 660, 188 Ind 
308. 

19 C J p 498 note 57. 

Day of sale 

However, it has also been held 
that interest vests on day of sale 
—Summit V Ellett, 88 Ind. 227—Cay- 
wood V. Mesker, 84 Ind. 520—Riley 
V. Davis, 83 Ind. 1—Elliott v Cale, 
80 Ind. 285—19 CJ p 498 note 67. 

39. Ind —Bever v. North, 8 N.E. 676, 
107 Ind. 644. 

4WX Ind —Buser v. Shepard, 8 N.E. 

280, 107 Ind. 417. 

19 C.J. p 497 note 44. 

41. Ind —Buser v Shepard, supra. 

42. Ind —Bowers v. Lillis, 116 N.E 
930, 187 Ind. 1. 

19 C J. p 497 note 46. 

43. Ind —Green v. Estabrook, 79 N. 
E 373, 168 Ind. 123, 120 Am.S.R. 
349. 

19 C.J. p 497 note 47. 

44. Ind.—Richardson v. Schultz, 98 
Ind. 429 

45. Ind — ^Kelly v. Canary, 29 N.E 
11, 129 Ind. 460 

19 C J. p 497 note 49. 

46. Ind — Clements v. Davis, 67 N.E 
905. 166 Ind 624. 

19 C.J. p 497 note 60. 

47. Pnrcl&ase-moiicy mortgages 
Ind.—Baker v McCune, 82 Ind. 339. 

19 C.J p 497 note 62. 

Mortgages in which wife Joined 
Ind—Elder v. Robbins, 23 N.E. 713, 

122 Ind 203. 

19 C.J. p 498 note 63. 

48. Ind.—Grave v. Bunch, 83 Ind. 4 
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—Darby v. Vinnedge, 100 N.E. 862, 
53 Ind App 525. 

19 C J. p 498 note 64. 

49. US—In re Macklem, D.CMd, 
28 F2d 417. 

Ala—Hamm v. Butler, 112 So 141, 
216 Ala. 572. 

Del —^In re Lamonica’s Real Estate, 
141 A 315, 16 DelCh. 468. 

Pla—Tavel v. Guerin, 160 So. 666, 
119 Fla 624 See Tavel v. Guerin, 
162 So 665, 120 Pla. 364. 

Ill.—Ratzman v. Ratzman, 166 N.E. 
172, 333 Ill. 461—Patterson v. Du¬ 
rand Farmers Mut. Fire Ins. Co., 
24 NE.2d 740, 303 Ill.App. 128. 
Ind.—^Weidler v. Floran, 13 N.E.2d 
330, 105 Ind.App 664. 

Ky—Rowe v. RatlilT, 104 S.W.2d 437, 
268 Ky 217 

N C —Citizens Rank & Trust Co. v. 
Watkins, 1 S E 2d 853. 215 NC 
292—Rook V. Horton, 129 S.E. 460, 
190 NC. 180, 41 A.L.R 1111. 

S C —Bomar v. Wilkins, 151 S.E. 110, 
154 SC. 64. 68 A.L.R. 601. 

19 C.J. p 498 note 77, p 494 note 
91. 

Effect of alienage of husband or wife 
see Aliens § 23. 

Attainder of husband 

The common-law rule precluding 
attachment of dower to real proper¬ 
ty of man convicted of treason or 
felony, has never been introduced in¬ 
to the law of this country.—Sewall 
V Lee. 9 Mass 363—19 C.J. p 499 
notes 89, 90. 

Death of wife 

(1) Wife’s death terminates in¬ 
choate right. 

Ala.—Hamm v. Butler, 112 So. 141, 
215 Ala. 672. 

Del—In re Lamonica’s Real Estate, 
141 A. 315, 16 DeLCh. 458. 

(2) Where husband murdered wife 
and committed suicide, wife’s admin- 
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wife's inchoate right will be lost if the husband 
should be divested of seizin, see §§ 26 and 34-41 su¬ 
pra, her right cannot ordinarily be affected by any 
act of the husband without her assent,^® particu¬ 
larly where his acts constitute fraud as against the 
wife.®^ Thus he cannot by will defeat her dower,®^ 
or statutory substitutes for dower.^^ 

Res judicata. Tf in an action to which the wife 
is a party facts are alleged as a bar to the wife s 
right of dower, the judgment therein based upon 
such facts precludes a subsequent assertion of her 
rights.54 However, it is otherwise if the wife’s 
right of dower is not in issue in the action;®® and 
as a rule she will not be precluded by judgments in 
actions to which she is not a party.®® 

§ 49. Adverse Possession 

An inchoate right of dower cannot be lost by adverse 
po^^ession, except where dower is limited to lands of 
v/hich husband died seized. 


Since a right of action for dower does not ac¬ 
crue until the husband’s death, loss of title to lands 
of which the husband was seized during coverture 
by adverse possession does not affect his wife’s in¬ 
choate right to dower therein,®^ except under stat¬ 
utes entitling the wife to dower only in lands of 
which her husband died seized or possessed,®® nor 
can the statute of limitations applicable to realty ac¬ 
tions be applied so as to prejudice the wife’s claim 
by the laches of her husband.®® 

§ 50. Dedication or Appropriation to Public 
Use 

The right of dower is subordinate to the right of emi¬ 
nent domain, and may be divested, although only as to 
the sovereign or its delegate, by condemnation, or by 
voluntary dedication by the husband. 

The right of dower is subordinate to the right 
of eminent domain;®® and where lands are appro¬ 
priated to the uses of the public the inchoate right 
of dower is extinguished or suspended,®^ regardless 


istrator could not recover value of 
her dower right.—Parker v. Potter, 
157 SE. 68, 200 N.C 348. 

SeteiiUon of title deeds 

At common law, widow might be 
barred of her dower by detaining title 
deeds or other evidences of the es¬ 
tate from the heir, until she restored 
them —Sisk v. Smith, 6 Ill. 503— 
19 C J. p 499 note 87. 
niie or recovery 

At common law, a woman might 
be barred of her dower by levying a 
fine, or suffering a recovery of the 
lands during coverture—Hams v. 
Marshall. CCANY,43F2d 703, cer¬ 
tiorari denied 51 S.Ct. 86, 282 U S. 
822, 75 LEd 778 
19 C J p 499 note 88. 

Sa US —^Mayer v. Reinecke, D.C. 
Ill , 28 F.Supp 334—Kelly v Minor, 
Va. 252 F 115, 164 C C.A. 227. 

Ala.—O'Steen v. O’Steen, 85 So. 547, 
204 Ala 397. 

Ark—Roetzel v. Beal, 116 S W 2d 591, 
196 Ark 5 

Del.—First Nat Bank v. Lofland, 143 
A 407, 4 W.W.Harr. 97—In re 
Hartmann’s Estate, 141 A 695, 61 
DelCh 466. 

Ill—^Weyer v. Barwell, 158 N.E. 475, 
327 III. 214. 

Ky—Rowe v. Ratliff, 104 S W 2d 437, 
268 Ky. 217. 

S C.—Bomar v. Wilkins, 161 S E 110, 
164 S.C 64, 68 A L R. 501—Turner 
V. Washington Realty Co. 126 S 
B 137, 130 S C 501—^Watson v 
Cox, 108 SE 168, 117 S.C 24. 

19 C.J. p 498 note 79. 

Sesldexit wife 

Husband cannot defeat dower as 
against resident wife—Cummings v 
Schreur, 214 NW 199, 239 Mich 178, 
affirming Cummings v. Schruer, 211 
N.W. 25, 236 Mich. 628. 


51. N Y —Byrnes v. Owen, 163 N.E 

51, 243 NY. 211, modifying 210 N. 
YS 510, 213 AppDiv 352—Mc- 

Clean v Denwood Realty Co., 207 
N.YS 226, 124 Misc 283. 

19 C J p 482 note 38 

52. Ark—Yeates v Yeates, 16 S W. 
2d 996, 179 Ark. 543, 65 A L.R 466 

Fla.—Milam v. Davis, 123 So. 668, 
97 Fla 916, certiorari denied Tif¬ 
fany & Co. V Davis, 50 S Ct 82, 280 
U.S. 601, 74 L.Ed 646 
Ohio—Hoagland v. Hoagland, 148 N. 

E 585, 113 Ohio St. 228 
Or—McDermid v Bourhlll, 199 P 
610, 101 Or 305, 22 A.L R. 428 
SC—Bomar v Wilkins. 151 SE 110, 
154 S.C 64, 68 A L.R 501. 

Tex —State v Jones, Civ App , 290 S 
W. 244 reversed on other grounds 
Jones V. State, Com App , 5 S.W 2d 
973. 

Vt—In re O’Rourke’s Estate, 175 A. 

24, 106 Vt 327. 

19 C.J p 499 note 80. 

Provision in vrill as necessitating 
election of rights see the C.J.S 
title Wills 5 1257, also 69 C.J. p 
1095 note 50-p 1096 note 61. 

53. Ill—Shoup v. Shoup, 149 N.E 
746, 319 Ill 179. 

19 C J. p 499 note 81. 

54. Kan—Fischer v. Leach, 258 P. 

296, 297, 124 Kan 97, certiorari 

denied Leach v Fischer, 48 S Ct. 
213, 276 U S 618, 72 L.Ed. 734, 
quoting Corpus Juris. 

19 C J. p 499 note 91. 

Effect of judicial sale or decree see 
infra §§ 61-64. 

55. Ala.—Humes v Scruggs, 64 Ala. 
40. 

19 C.J. p 499 note 92. 

56. Ark—Roetzel v. Beal, 116 S/.W. 
2d 591. 1J6 Ark. 5. 

19 C.J. P 499 note 93. 
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57. Ky.—Trimble v Kentucky River 
Coal Corporation, 31 S W.2d 367, 
235 Ky. 301. 

N.C—Rook V Horton. 129 SE 450, 
452. 190 NC. 180, 41 A L R. 1111, 
citing Corpus Juris. 

19 C J p 600 note 5 
Statutes of limitation as affecting 
actions for dower see infra 9 ®0 
Xu Michlgaii 

(1) Rule stated in text is fol¬ 
lowed under statute giving resident 
widows dower in lands of which 
husband was seized during cover¬ 
ture.—Cummings v Schreur, 214 N 
W 199, 202. 239 Mich 178, quoting 
Corpus Juris, and affirming Cum¬ 
mings V Schruer, 211 N.W. 26, 236 
Mich. 628. 

(2) But under statute providing 
that nonresident widows shall take 
dower only in lands of which hu.s- 
band died seized, dower may be lost 
by adverse possession —Putney v. 
Vinton. 108 N W. 655, 145 Mich. 219, 

9 Ann.Cas 147. 

Transfer by tax deed 

Wife’s dower is not barred by ad¬ 
verse possession and payment of 
taxes after transfer of husband’s 
lands by means of tax deed during 
his lifetime—Taylor v. Lawrence, 
36 N.E 74. 148 Ill. 388—Miller v. 
Pence, 23 N E. 1030, 132 Ill. 149. 

58. Tenn.—Keys v. Keys, 11 Heisk. 
425. 

69. Ky—Williams v. Williams, 12 
S.W. 760, 89 Ky. 381, 386, 11 Ky.L. 
608, 6 LRA. 637. 

GO. Iowa—Caldwell v. City of Ot¬ 
tumwa, 200 NW. 336, 198 Iowa, 
666 . 

61. Mo.—^Harris v. Kansas City, 239 
SW. 1077, 293 Mo. 672. 
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of how the property is acquired by the public body,®2 
although, except as to the sovereign or its delegate, 
the right will be preserved.®^ Thus, where lands 
arc lawfully taken by virtue of the right of emi¬ 
nent domain, by a municipal, railroad, or other cor¬ 
poration for a public use, the corporation acquires 
an absolute title to such lands, divested of any in¬ 
choate right of dower existing in the owner’s 
wife,®^ but this rule is not inconsistent with the 
right of the wife to dower in the amount paid as 
compensation,®® which right is considered in § 14 
supra. Similarly, where a quasi-public corpora¬ 
tion, such as a railroad company, having authority 
to acquire lands for a public use and hold them in 
fee, takes lands by grant from the owner for a 
right of way or other public purpose, the wife’s 
right of dower is as effectually barred as if the 
land had been regularly condemned by the usual 
proceedings in a court of competent jurisdiction.®® 
So also, where land is dedicated by the owner to a 


public use, as for a street, highway, market place, 
or other public use, such dedication divests the wife 
of her right of dower as against the public,®^ but 
not as against others until it is released, forfeited, 
or abolished.®® 

§ 51. Estoppel of Wife 

While, in general, the wife's acts, to estop her to 
claim dower, must amount to one of the recognized modes 
of barring dower, she may be barred by conduct sufTicient 
to constitute an equitable estoppel. 

As a general rule, acts of the wife during cover¬ 
ture, to operate as a bar of dower by way of estop¬ 
pel, must in effect amount to one of the modes 
pointed out by the common law or recognized by 
statute as constituting a bar.®® However, it is a 
well established rule that acts and conduct sufficient 
to constitute an equitable estoppel will bar the 
right but all the essential elements of an estoppel 
in pais must be present.*^^ Thus a wife cannot es- 


62. Iowa —Caldwell v City of Ot¬ 
tumwa, 200 NW. 336. 198 Iowa 
666 

“It makes no difference whether 
the public use ari.ses by prescrip¬ 
tion, by dedication througrh a deed 
or acts in pais coupled with ac¬ 
ceptances by condemnation, or by a 
simple conve>ance followed by an 
actual appropriation to such use" 
—Harris v Kansas City, 239 S.W. 
1077. 1078, 293 Mo 672. 

63. N y —In re Cropsey Ave, in 
City of New York, 197 NE 189, 
268 NY. 183, 101 A L. R. 694, re¬ 
versing 278 N Y.S 815, 244 App 
Div 188—In re East 42nd Street, 
Borough of Brooklyn, 3 NY S.2d 
665. 167 Mi.se 714. 

64b Ind —Weidler v. Floran, 13 N. 

E2d 330, 105 Ind.App. 564 
N Y —In re Cropsey Ave. in City of 
New York, 197 N.E. 189, 268 N.Y. 
183, 101 A L.R. 694, reversing 278 
N y S 815, 244 App.Div. 188—In re 
East 42nd Street, Borough of 
Brooklyn, 3 N Y.S 2d 665, 167 Misc 
714 

19 C J p 500 note 12. 

65. NJ—Wheeler v. Kirtland, 27 
NJEq 634. 

19 C J p 500 note 13. 

66. Iowa.—Caldwell v City of Ot¬ 
tumwa, 200 N.W. 336. 340, 198 

Iowa 666, quoting Corpus Juris. 

19 C J p 600 note 10. 

Authority to take easement only 
Where land was acquired by wa¬ 
ter company by deed in fee, and by 
statute it could have condemned 
only an easement, right of dower is 
nevertheless suspended as long as 
public use continues.—Harris v. 
Kansas City, 239 S.W. 1077, 293 Mo. 
672. 


Por right of way only 

Me—McAllister v Ilexter. etc, R 
Co, 76 A 891, 106 Me 371, 29 L. 
RA.,NS. 726, 21 Ann Cas 486. 

19 C J. p 500 note 11. 

67. Iowa—Caldwell v City of Ot¬ 
tumwa, 200 NW 336, 340. 198 

Iowa 666, quoting Corpus Juris. 

N Y.—In re Cropsey Ave in City of 
New York. 197 NE 189, 268 NY 
183. 101 ALR 694, reversing 278 
NYS 815, 244 App Div. 188. 

19 C J p 500 note 9 

Forgery of wife's name 

Even where husband forged wife’s 
name to deed conveying land to city 
for park purposes, city could hold 
land as against wife’s dower right 
—Caldwell v City of Ottumwa, 200 
NW 336, 198 Iowa 666. 

68. N.Y.—In re Cropsey Ave, in 
City of New York, 197 N E. 189, 
268 NY 183, 101 A L. R 694, re¬ 
versing 278 NYS. 815, 244 App 
Div. 188. 

68. Ala—Martin v. Martin, 22 Ala 

86 . 

19 CJ. p roi note 16—30 CJ p 782 
note 74 

Release by wife see infra § 65. 

Corpus Juris cited in support of 
holding that w'ldow will not be e.s- 
topped to dissent from will by her 
assent, in husband's lifetime, in in¬ 
adequate provision in lieu of dower 
—Merchants’ Nat Bank of Mobile 
v Hubbard, 133 So 723, 727, 222 
Ala 518. 

70. Fla—La Mar v. Lechlider, 185 
So 833. 135 Fla. 703 
N J —Muller v. Thomann. 145 A 
480, 104 N.J Eq 289. 
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Wis—^Krueger v. Groth, 209 NW 
772, 190 Wis. 387. 

19 C J p 501 note 17. 

Retaining part of proceeds of sale 
Ind —Evansville Improvement Co 
of Vanderburgh County v Gard¬ 
ner, 128 NE 471, 76 Ind.App 401 
Conveyance to wife and others 

(1) Where husband deeded land 
to wite for life, and then to children 
by former wife, and his wife ac¬ 
cepted and recorded deed and took 
possession of land, she was estop¬ 
ped to claim her dower in fee — - 
Ramsey v Yount, 120 N.E. 618, 68 
Ind.App. 378. 

(2) A husband’s conveyance of all 
his property in anticipation of death 
to his W'ife and other members of 
his family, in the absence of evi¬ 
dence to the contrary, will be pre¬ 
sumed to have been made with her 
consent, and will operate as a re¬ 
linquishment of her one-third in¬ 
terest in the property not conveyed 
to herself.—In re Kjar’s Estate, 220 
P 501, 62 Utah 427. 

Execution of wrong instrument hy 
wife 

A married woman who was fraud¬ 
ulently induced to execute a quit¬ 
claim deed, but who intended to ex¬ 
ecute a deed of trust on the land, 
was estopped, in suit to set aside 
deed, to assert deed was void as a 
release of dower because unacknowl¬ 
edged as against third person claim¬ 
ing lien on land by reason of mort¬ 
gage from grantee for less than 
amount of intended deed of trust — 
Smith V. Holdoway Const. Co., 129 
S W 2d 894, 344 Mo. 862. 

71. Minn.—Minneapolis, etc., R Co. 

V Lund. 97 N W. 462, 91 Minn 45 
19 C J. p 601 note 18. 
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top herself by acts,' declarations, or silence from as¬ 
serting dower except where to permit her to assert 
such claim will operate as a fraud and the acts, 
declarations, or silence of the wife constituting the 
estoppel must have been relied on and acted on to 
his detriment by the party setting it up Sq also, 
false representations made by the husband cannot 
create an estoppel as against the wife’s right to 
dower,^^ unless, having actual or constructive 
knowledge of his representations, she permits inno¬ 
cent third persons to deal with him in good faith in 
respect of the land subject to dower.However, 
an estoppel of the husband to assert rights in land 
may sometimes bar the wife, who must claim 
through the husband.*^® 

Acquiescence or silence of wife. If a wife during 
coverture merely acquiesces in an adverse posses¬ 
sion of lands alleged to belong to her husband,^^ 
or remains silent when lands in which she claims 
dower are sold or advertised for sale,"^® or when 
improvements arc erected thereon,79 she is not pre¬ 
cluded from asserting her dower rights, unless in 
addition there are circumstances -sufficient to con¬ 
stitute an equitable estoppel,*® as where the wife 
remains silent when good conscience requires her 
to speak,*i or where she knowingly permits the pur¬ 
chaser to pay for lands to which her dower has at¬ 
tached and accepts and enjoys her portion of the 
purchase moncy,*2 or fraudulently misrepresents or 


conceals facts for the purpose of inducing the pur¬ 
chaser to buy,®* or where, being the wife of a ten¬ 
ant in common, she joins her husband in an action 
for the sale of the land for division and a judgment 
is rendered confirming the sale.®^ 

Husband living with another woman. A wife will 
not be estopped in a court of law from asserting her 
claim for dower by a recognition on her part, after 
a voluntary separation from her husband, of his 
right to marry another woman, or of the validity of 
his supposed subsequent marriage,*® or by consent¬ 
ing that he should live with another woman,®® al¬ 
though the latter believed the husband to be her own 
lawful husband, the wife not having made known 
her relationship to him ®'^ However, as against a 
bona fide purchaser, a wife may be estopped to as¬ 
sert dower by permitting him to deal with her hus¬ 
band in the belief that another woman living with 
him as his wife is such,®® except where some essen¬ 
tial element of an equitable estoppel is lacking.®® 

Ejfpress waiver at sale or proceeding therefor. 
A public oral announcement by the wife at a judi¬ 
cial sale of her husband’s lands that she will not 
claim dower therein against a purchaser at such sale 
estops her from asserting dower against one pur¬ 
chasing in reliance on such announcement.®® Any 
unequivocal act or declaration on her part, induc¬ 
ing the purchaser to act upon the belief that she 
had no claim for dower, will be sufficient.®^ 


79. Va.—^Lewis v. Apperson, 49 S. 
E. 978, 103 Va. 624. 106 Am S.R. 
903, 68 L..R A. 867. 

19 CJ. p 501 note 19—30 C.J. p 782 
note 73. 

73. Ga.—Starr v. Newman. 33 S.W. 

427, 107 Ga. 396 
19 C J. p 501 note 20. 

74- S C —Thompson v Hudgrens, 

159 SE 807. 161 SC. 450. 

19 C.J. p 501 note 21. 

76- Utah.—Hilton v. Sloan, 108 P. 
689, 37 Utah 359. 

76- Pla—La Mar v. Lechllder. 185 
So. 833, 135 Fla. 703. 

19 C J. p 501 note 23. 

77- R.I.—Hunt v. Reilly, 52 A. 681, 
24 R I. 68, 96 Am S.R. 707, 59 L R. 
A. 206. 

19 C.J. p 501 note 24. 

78- Ark.—Roetzel v Beal, 116 S.W. 
2d 591, 196 A.rk. 5. 

19 C.J. p 501 note 25. 

78- Mich —Rockwell v. Rockwell, 
46 N.W. 8, 81 Mich. 493. 

Am affainst holdar of meohanlc’a lien 
Wife's silence during erection of 
improvement does not estop her to 
assert her dower rigrht. as superior 
to holder of mechanic’s lien, since 
she had no power to prevent her 
husband from contractingr for the 


improvement and owed no duty to 
the contractor to protest.—Canan 
V Heifey, 161 N.E 235, 27 Ohio App. 
430. 

80. Okl —Powell V. Crittenden, 156 
P. 661, 57 Okl. 1. 

19 C J. p 501 note 26, 502 note 27 
[a]. 

81. R I —Gilbert v. Hayward, 92 A. 
625, 37 R.I. 303. 

19 C J p 502 note 28. 

88. Wis—H. W. Wripht Lumber 
Co. V. McCord, 128 N W. 873, 145 
Wis 93. 34 L.RA,NS, 762. 

19 C.J p 502 note 29. 

83. N.J.—Sabatino v. D'Aloise, 152 
A 761, 107 N.J Eq 426. 

19 C J. p 502 note 30. 

84. Ky.—Segal v. Reisert, 107 SW 
747, 128 Ky. 117, 32 Ky.L. 901. 

19 C.J p 502 note 31. 

85. Ala—Martin v. Martin, 22 Ala. 
86 

86. Iowa.—^Dunn v. Portsmouth 

Sav Bank. 72 N.W. 687, 103 Iowa 
538. 

Mo —Cazler v. Hinckey, 44 S.W. 
1052, 143 Mo 203. 

87. Iowa —Dunn v. Portsmouth 

Sav. Bank, 72 N.W. 687, 103 Iowa 
538. 


88. N.J —Muller v Thomann. 145 
A 480, 104 N.J Eq. 289. 

19 C J. p 502 note 35. 

89- N J.—Muller v. Thomann, Su¬ 
pra 

19 C J p 502 note 36 [a]. 

Oondnet not voluntary 

Widow was not estopped of dow¬ 
er as to land conveyed to innocent 
purchaser by husband and reputed 
spouse with whom he had been liv¬ 
ing against will of wife since her 
conduct was not voluntary —Muller 
V Thomann, 145 A 480, 104 N.J Eq. 
289 

90l Ky.—Connolly v. Branstler, 3 
Bush 702, 96 Am D 278 
19 C J. p 502 note 37 

However, it has been held that as¬ 
sertion by bankrupt’s wife to in¬ 
tended purchaser Just before sale, 
that she has no claim for dower in 
property to be sold, and will make 
none, followed by purchase on faith 
of such assertions, do not estop her 
from subsequently claiming dower. 
—Kelso’s Appeal. 102 Pa. 7. 

91. Mich.—^Wright v. De Groff, 14 
Mich. 164. 

IMsolaiiiMr of dower la aaswer 

Wife is estopped to claim dower 
where she files answer in proceed- 
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Agreements between husband and wife. An in¬ 
denture or agreement made by a wife with her 
husband, either before or after marriage, to release 
her dower in his lands is not effectual as an estop¬ 
pel of her claim for dower, unless ratified by her 
subsequent to the husband’s death.®2 However, 
dower may be barred by an agreement to that effect 
where the elements of equitable estoppel are pres¬ 
ent.®* 

§ 52. Misconduct of Wife 

Except as statutes otherwise provide, a wife will not 
be deprived of his right to dower because of her mis¬ 
conduct. Under some statutes dower may be forfeited for 
elopement, or desertion and adultery; under others for 
desertion alone. 

Depriving a woman for her misconduct of her 
right to dower is a punishment for a wrongful act 
perpetrated by her and, except as statutes other¬ 
wise provide, dower is not so barred.®* 

Elopement and adultery. In the absence of stat¬ 
ute mere adultery of the wife cannot be set up as a 
bar of dower, cither at common law or in equity,®® 
even though she eloped with the adulterer;®7 and 


where adultery of the wife proved in an action for 
divorce is a statutory bar of dower it will not be 
sufficient to prove such adultery in any other ac¬ 
tion.®* 

However, under statutes which in substance so 
provide, if a wife voluntarily leaves her husband 
and lives in adultery she will be barred of her dow¬ 
er unless a reconciliation is effected.®® Under such 
statutes mere adultery without desertion or elope¬ 
ment or cohabitation with the coadulterer does not 
ordinarily bar dower,l although a different rule pre¬ 
vails in at least one jurisdiction.* Similarly mere 
desertion or abandonment without adultery does not 
bar dower,® although it is not necessary that the de¬ 
sertion and the adultery be so closely connected as 
to be one act, a reasonable interval being immate¬ 
rial.^ The consent of the husband to the adulter¬ 
ous relation does not affect the operation of the 
statute;* nor does the subsequent adultery of the 
husband excuse the wife’s acts.® 

Under such statutes the departure of the wife 
must be voluntary on her part,7 with the intention 
of remaining away permanently.® Thus, where the 


mg’ for sale of land In which dower 
IS claimed, consenting to sale free 
from her dower right, and agreeing 
to look to proceeds for any claim 
for dower which she may have.— 
Scott V. Graves, 164 S.W. 1084, 153 
Ky. 221. 

3>iBclaimer of dower In open court 

Wife is estopped to claim dower 
w'here she appears In open court at 
term of court at which commission¬ 
er reported sale of her husband’s 
land and relinquishes her right to 
dower therein —h^llis v. Grider, 6 
KyOp 29. 

92. Fla—Tavel v, Guerin, 160 So. 
665, 670. 119 Fla. 624, quoting Cor. 
pns Juris. 

Pa—In re Schielke's Estate, 20 Pa. 

Diat & Co 453. 

19 C J. p 503 note 42. 

Agreement in divorce proceedings as 
bar see infra § 53. 

Settlements or agreements as bar 
generally see infra §S 

93. S C —Pippin V. Sams, 177 S.E. 
659, 174 SC. 444. 

19 C J p 601 note 17 [a]. 

Iboan In relianos on agreement 

Widow entering into separation 
agreement barring dower cannot as¬ 
sert dower against person loaning 
husband money and taking mortgage 
in reliance on agreement —^Kneiley 
V. Kneiley, 176 N.E. 476, 38 Ohio 
App. 467. 

Decree, based on agreement to 

that effect, or consented to by both 
parties, providing for payment of 
specified sum in settlement of all 
olaims bars Inchoate dower.—^Fisch¬ 


er v. Lieach, 258 P. 295, 124 Kan. 97, 
certiorari denied Leach v. Fischer, 
48 set. 213, 276 US. 618, 72 L.Ed 
734—19 C.J. p 603 note 44. 

34. N.y —^Van Cleaf v. Burns, 30 
NB. 661, 133 N.Y. 640, reversing 
16 NY.S 667, 62 Hun 250—Van 
Cleaf V. Burns, 23 N.E. 881, 118 
N.Y. 649, 16 Am S R. 782, revers¬ 
ing 6 N.Y St. 721, 43 Hun 461, 26 
N.YWkly.Dig. 219. 

95. D C —Loughran v. Loughran, 
54 set. 684, 292 US. 216, 78 L.. 
Ed. 1219, reversing 66 F 2d 667, 62 
App.D C 262, certiorari granted 54 
set. 209, 290 US, 621, 78 L Ed 
642, rehearing denied 54 S Ct. 861, 
292 US. 615, 78 L. Ed. 1474. 

Tenn —Swift v. Reasonover, 77 S W 
2d 809, 168 Tenn 305. 

9a Mass.—Lakin v. Lakin, 2 Allen 
45. 

19 C.J. p 603 note 46 
97. N H.—Cogswell v. Tibbets, 3 N 
H. 41. 

9a Wis—Davis V. Davis, 167 NW 
819, 167 Wis. 328. 

19 C J. p 603 note 48. 

99. Ill.—Landreth v. Casey, 173 N 
E. 84, 340 111. 619 

N.J.—Morello v. Cantalupo, 111 A. 
256, 91 N.J Eq 415 

SC—Moore v Robinson, 137 S.E 
697, 139 SC. 393. 

Origin of statutory bar 

(1) In some states the English 
Statute of Westminster Second, 
which originally created this bar 
of dower, was reenacted in sub¬ 
stance or effect —Harman v. Har¬ 
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man, 124 SB 273, 139 Va. 608—19 
C.J. p 503 notes 49, 60. 

(2) In other states that statute 
is impliedly recognized as a part of 
the American common law without 
such reenactment —Heslop v. Hes- 
lop, 82 Pa. 537—19 C.J. p 603 note 
51. 

(3) In still others, however, courts 
have refused to give it effect and 
have held that statutory law con¬ 
trolling subject of dower has super¬ 
seded or is inconsistent with it — 
Bryan v. Batcheller, 6 R I. 543, 78 
Am D. 454—19 C.J. p 503 note 62. 

1. Ill—Landreth v. Casey, 173 N.E 
84, 340 Ill. 619. 

Va —Harman v. Harman, 124 S.E 
273. 139 Va. 608. 

19 C.J. p 603 note 53. 

2. Ky—Ferguson v. Ferguson, 166 
SW 413, 153 Kv. 742, 743. 

19 C J. p 503 note 63 [b]. 

3. Ill—Landreth v. Casey, 173 N 
E. 84, 340 111. 519. 

d. SC—Moore v. Robinson, 137 S 
E 697, 139 SC. 393. 

B. N.Y.—Reynolds v. Reynolds, 24 
Wend. 193. 

19 C J. p 503 note 55. 

6. N.J—Morello v. Cantalupo, 111 
A. 265, 91 N J Eq 415. 

7. Ill.—Landreth v. Casey. 173 N 
E 84, 340 111. 519 

Va.—Harman v. Harman, 124 S E 
273, 139 Va. 608 

8. Ill. —Landreth v. Casey, 173 N. 
E. 84, 340 111. 519. 
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wife’s desertion was caused by the husband’s cruelty 
and neglect,® or where she was driven away by his 
compulsion,^® or where he deserted her,^^ and her 
repeated efforts to win him back were unsiiccess- 
ful,^2 her subsequent adultery will not operate as 
a bar to dower, unless she voluntarily, that is, with¬ 
out legal excuse, refuses to return when requested 
to and continues to live in adultery.^3 However, 
any separation which is not brought about by the 
act of the husband, or by any restraint on her per¬ 
son, satisfies the requirements of the statute,al¬ 
though authorities differ as to the effect of a sep¬ 
aration by agreement.!® In at least one jurisdiction, 
under statute so providing, a wife who commits 
adultery and is not living with her husband at the 
time of his death is deprived of her dower rights, 
and it is immaterial that the husband first aban¬ 
doned her.!® 

A single act of adultery does not satisfy the re¬ 
quirements of the statutes,!*^ although it is not nec¬ 
essary that the adulterous cohabitation be continu¬ 
ous with one man, it being sufficient if the wife has 
sexual intercourse with any man or men periodically 
or when convenient.!® An open state of adultery 
is sufficient to warrant the forfeiture, whether the 
wife resides in the same house with the adulterer or 
in another house, or with or without the ceremony 
of marriage.!® 


Desertion, Except as otherwise provided by stat- 
ute,2® mere desertion by the wife docs not bar her 
dower, for the widow’s estate does not depend upon 
the existence of the family relation at the death of 
the husband.2! 

Illegal second marriage. One who was legally 
married to decedent is entitled to dower in his estate 
notwithstanding she contracted a bigamous and il¬ 
legal marriage with another man during his life- 
time.22 Especially is this so where her first hus¬ 
band deserted her, and the second marriage oc¬ 
curred after the desertion under a reasonable sup¬ 
position of his dcath.23 

Killing of husband. In the absence of statute to 
the contrary, a wife docs not forfeit her right to 
dower by wrongfully killing her husband, whether 
the grade of the offense is murder^^ or voluntary 

manslaughter.25 

§ 53. Divorce 

Absolute divorce bars the right of dower, except as 
the rule is changed by statute. By statute in many 
states dower is protected where the wife procures a 
divorce for the husband’s misconduct The effect of a 
divorce depends on the law of the state where the land 
IS situated. 

Except as statutes otherwise provide, a divorce 
dissolving absolutely the bonds of matrimony de¬ 
prives the wife of her right of dower, or any statu¬ 
tory substitute therefor,^® whether procured by the 


Xnteation must be grathered in 

each case from acts and expressions 
of parties.—Land reth v. Casey, su¬ 
pra. 

9- Va.—Harman v. Harman. 124 S 
E 273. 139 Va. 508. 

19 C J. p 504 note 56. 

10. N C.—^Walters v. Jordan. 35 N 
C. 361, 57 Am D 558. 

11. Divorce granted therefor 
Wife’s adultery committed after 

divorce procured by her for her 
husband’s desertion does not forfeit 
her dower.—Gordon v. Dickison, 23 
NE. 439, 131 Ill. 141. 

12. S.C—Beaty V Richardson, 34 
SE. 73, 66 SC. 173, 46 L R.A. 517. 

13b Va.—Harman v. Harman, 124 S 
B. 273. 139 Va. 608. 

Defnaal held not voluntary, where 
wife left husband because of his 
cruelty, and refuses to return be¬ 
cause of reasonable grround to fear 
recurring cruelty.—Harman v. Har¬ 
man. supra. 

14. U S.—Stegall v. Stegall, C.C Va., 
22 F Cas.No.13.351, 2 Brock. 256 
Mo.—^Wilson v. Craig, 76 S.W. 419, 
175 Mo 362. 

16. Such separation is suflicient, 

where followed by adultery, to bar 
wife’s dower —McAlister v. Noven- 
flrer, 64 Mo. 261. 


Such separation is not suflicient, 

even though followed by adultery, 
to disendow wife—Landreth v Cas¬ 
ey, 173 NE 84, 340 Ill 619—19 C.J. 
p 503 note 49 [a]. 

16. N.C —Phillips V Wiseman, 42 
S E 861, 131 NC 402 

17. Ind —Spade v. Hawkins, 110 N. 
E 1010, 60 IndApp 389 

19 C J p 504 note 62. 

18. Del.—McGrenra v. McGrenra, 44 
A. 816, 7 Del Ch. 432 

Ky.—Bond v. Bond, 150 S W. 363, 
150 Ky 389 
19 C J p 604 note 63. 

19. US—Stegall v. Stegall. C.C. 
Va. 22 FCas No 13,351, 2 Brock. 
256 

20. W.Va —Thornburg v. Thorn¬ 
burg, 18 W Va 622. 

19 C J. p 604 note 67 
Applicability of statute 

(1) Voluntary withdrawal from 
cohabitation with intention to for¬ 
sake and not return constitutes “de¬ 
sertion” within divorce statutes and 
as respects wife’s right to dower; 
but separation by agreement and ac¬ 
quiescence of parties does not- con¬ 
stitute such desertion.—Hatfen V. 
Hatten, 157 S.E. 582, 110 W.Va. 208. 

(2) Nor is it desertion where de¬ 
parture of wife Is justified, as where 
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wife, in frail physical condition from 
childbirth, left home of husband 
temporarily to obtain necessary care 
and attention for herself and child, 
which husband refused to provide 
—Shnver v Johnson, 132 S E 656. 
101 WVa 335—19 C J. p 604 note 67 
[c] (2). 

(3) Under statute providing that 
dower shall be barred where wife 
willfully and maliciously deserted 
her husband for a specified period 
previous to his death, her dower 
right will not be barred unless will¬ 
fulness and maliciousness are clear¬ 
ly established —In re Schrecken- 
gost’s Estate, 77 Pa Super. 235. 

21. Tenn —Swift v. Rea.sonover, 77 
SW2d 809, 168 Tenn 305. 

19 C J. p 504 note 66 

22. ' Ark —Estes v Merrill, 181 S. 
W. 136, 121 Ark 361. 

19 C.J p 504 note 64 

23. Pa.—Johnson’s Estate, 10 Pa. 
Co. 461. 

24. N.C.—Owens v. Owens, 6 S.E. 
794, 100 N.C. 240. 

25. Ky.—Ever sole v. Eversole, 185 
S.W. 487. 169 Ky. 793, L.R.A.19ie 
E 593. 

8& Ala.—Hamm v. Butler, 112 So. 
141, 216 Ala. 672. 

Ark.—^Parrents v. Bank of Rector, 63 
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husband for the misconduct of the wife,27 or by the 
wife for the misconduct of the husband.28 Howev¬ 
er, nothing short of a decree which sunders the 
marriage, destroys the status, and divorces abso¬ 
lutely the parties, can have this effect.29 Thus a 
divorce a mensa et thoro cannot operate as a bar 
to the right of dower,30 except, under statute so 
providing, where there has been a final division of 
propcrty.3i Similarly, dower will not be barred by 
an interlocutory decree,®* or by a decree of di¬ 
vorce which IS void for want of jurisdiction or oth¬ 
erwise,3® or which is set aside because fraudulently 
obtained by the husband;®^ but this docs not ap¬ 
ply where the decree is merely voidable and has not 
been set aside.®® 

Modification by statute. Under or without refer¬ 
ence to statutes so providing, in many jurisdictions 
a wife who procures a divorce for the misconduct of 
her husband is protected in her dower rights;®® and, 
as appears in § 47 supra, in some of such jurisdic¬ 
tions her interest in his estate attaches in the same 
manner as if he were dead. In some jurisdictions it 


is also provided, or left as in the absence of any 
statute, that a divorce procured by the husband for 
the wife's misconduct bars absolutely her claim for 
dower.®7 In still other jurisdictions, while divorce 
for the misconduct of either party bars dower, the 
court is required, under statute to that effect, to 
make immediate disposition of the husband’s prop¬ 
erty by way of alimony in lieu of dower.®® Stat¬ 
utes prescribing or changing the dower rights of 
a woman in case of divorce do not operate retro¬ 
spectively.®® 

Lands acquired after divorce. A wife can have 
no dower in lands acquired by her husband subse¬ 
quent to the termination of the marriage relation by 
a divorce.^® 

Effect of foreign divorce. Since dower in lands 
is governed by the law of the place where the land 
lies, see § 2 supra, the question whether a valid 
divorce granted by the court of a state other than 
that in which the lands of the husband are situated 
shall bar dower rights of the divorced wife depends 
exclusively on the law of the latter state and a 


SW2d 654, 187 Ark. 1036—Gwynn 
V Kush, 219 SW 339, 143 Ark 4 
Ill —Scuss V. Schukat, 192 N LI 668, 
358 III 27, 96 A L. R 1461 
Ohio —Ball v. Ball, 192 N E 364. 
47 Ohio App 647. 

Or—Wtstorn States Finance Co. v. 
Ruff, 215 P 501, 108 Or 4 4 2, inod- 
iJu'd on other grounds and rehear¬ 
ing denied 216 P. 1020, 108 Or. 
442 

19 C J p 501 notes 71, 77 
ElTect on previous release 
(/I —Giiarinty & Lioan Co v Ruff, 
2 52 p 536, 120 Or. 613. 

Setting aside decree after husband’s 
death 

Aik—Dawson V Mays, 252 S W. 33, 
15‘) Ark. 331, 30 A.L.R 1461. 

27. \Ia—McLaughlin v McLaugh¬ 
lin. 79 So. 354, 202 Ala 16. 

NJ—Block V. P. & G Realty Co, 
124 A 372, 96 N J.Eq. 159. 

19 C J p 505 note 73. 

28. Ala —McLaughlin v. McLaugh¬ 
lin, 79 So 354, 202 Ala 16 

NJ.—Block \ P. & G Realty Co.. 

124 A. 372, 96 N.J.Bq. 159. 

19 C J p 506 note 74. 

29. N T — Van Cleaf v. Burns, 23 
N E 881. 118 N Y. 649, 16 Am.S R. 
782. 

19 C.J p 505 note 79. 

30. U S —Cole V Blankenship, C C 
A W.Va, 30 F2d 211. 

La—Liddell’s Succession, 22 La Ann. 
9. 

19 C J. p 505 note 77 
Attempt to deal with dower in de¬ 
cree of divorce from bed and board 
Is nullity.—Tierney v. Tierney, 146 
A. 444, 60 R.L 105. 


31. Wis—In re Kohl’s E'^tate. 254 

NW 639. 215 Wis. 353—Gallnghor 
V Gallagher. 77 N.W. 145, 101 

Wj.s 202 

32. Mass —Rollins v. Gould, 138 N. 
E 816, 244 Mass. 270. 

NY—Brj-^on v Bryon, 119 NYS 
41, 134 App D IV. 320 — Grotst h v 
Hassey, 231 N.Y S. 469. 133 Misc. 
373. 

33. US—Cheely v Clayton, DC. 
4 set. 328. 110 US. 701, 28 L Kd 
298 

19 C J. p 605 note 81. 

34. Iowa—Dennis v. Hams, 153 N 
W 343, 179 Iowa 121. 

N J.—Wright V. AVright, 8 N J Eq 
143. 

35. Ky.—Carr v. Carr, 18 S W. 453, 
92 Ky. 552, 13 Ky.L. 756, 36 Am S 
R. 614. 

Pa—Miltimore v. Miltlrnore, 40 Pa 
151. 


Wife’s misconduct as implied 

(1) It has been held that where 
husband sought and obtained divorce 
It is necessary implication that it 
was obtained for wife's fault — 
Hayes v Miniter, 139 N E 74, 308 
Ill 22. 

(2) However, it has been held in 
another jurisdh lion that statute 
forbids deprivation of right of dow¬ 
er 1)V implication—Ruckerl v. I..ash- 
er, 205 NYS 552, 209 App Div. 672. 
affirmed 148 NE 712, 240 NY 578 
What constitutes misconduct 

An order dissolving a marriage, 
on ground of absence does not ex¬ 
tinguish or bar dower, in view of 
statute providing that dower is onl> 
forfeited in case of di\orce, dis¬ 
solving the marriage, for wife's mis¬ 
conduct, as such an order is not a 
*'di\orce,” and absence is not "mis¬ 
conduct ’’—Ruckert v. Lasher, supra 
—19 C J. p 505 note 86. 


36. Ill —Knapp v. Knapp, 135 N E 
732. 303 Ill 536. 

Mo—Noith V. North, 100 S W 2d 
582, 339 Mo. 1226, 109 A L.R 1061 
—Arnold v. Arnold, 222 S.W. 996— 
Crenshaw v. Crenshaw, 208 S.W 
249, 276 Mo. 471 
19 C J. p 505 note S4 
Effect of abolition of dower 

Such a statute merely preserves 
rights which wife already had, and 
does not give her new rights, so 
that it affords no relief where dower 
has been abolished.—Crane v. Pipps, 
29 Kan. 585. 

37. Ill.—Endicott v. Rudolph. 169 
N.E 478, 338 III 307. 

19 C.J. p 505 note 86. 
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38. Mich—^V’^agner v. Wagner, 211 
NW. 738, 237 Mich 871, modified 
on other grounds 216 NW 433, 241 
Mich. 191. 

19 C J p 506 note 87. 

Amount paid under separation 
agreement is regarded as in lieu of 
dower to satisfy this statute —Ed- 
wardson v Edwardson. 201 N W. 223, 
229 Mich 66. 

39. Me—Given v. Marr, 27 Me. 212. 
19 CJ. p 506 note 88. 

40. Ohio —Spaulding v. Spaulding, 
11 Ohio App 143 

19 C J p 506 note 89. 

41. N.J.—Block V. P. & G. Realty 
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decree for divorce granted in one state will cut off 
the right of dower in the husband’s lands in an¬ 
other state unless the statutes of that state c’ pressly 
or impliedly preserve the right .^2 Thus, if the stat¬ 
utes of the state where the land is situated so pro¬ 
vide, a valid foreign divorce will bar a divorced 
wife's claim for dower in land situated in that 
state and where the statute contains such addi¬ 
tional requirement, a foreign divorce will bar dow¬ 
er if it was rendered for the wife's fault, or upon 
some other enumerated ground,*^ but not other- 
wise.^5 A foreign decree of divorce which is void 
for want of jurisdiction does not affect the right of 
dower.^® 

Effect of remarriage. If under the statute a di¬ 
vorced wife is entitled to dower in her former hus¬ 
band's real estate, such right will be protected not¬ 
withstanding the remarriage of the husband, the 
dower rights of the second wife being subject to 
the encumbrance of the first wife's prior rights.^^ 
So also the wife's subsequent remarriage does not 
preclude recovery of dower in the estate of her 
former husband,^® unless there is some statutory 
provision which expressly or by necessary implica¬ 
tion changes the rule.^® 

Bar by agreement or estoppel. Although by stat¬ 
ute the wife may be entitled to dower after ob¬ 


taining a divorce for her husband's misconduct, her 
right to dower may be barred where, by agreement 
or by a consent decree in the divorce proceeding, she 
accepts alimony or other provision in lieu of dow¬ 
er;®® and a release of dower pursuant to stipula¬ 
tion in a separation decree has been held to estop 
the wife from claiming dower.Under a statute 
providing that dower, if claimed, must be claimed 
within a specified period after the divorce, a claim 
for alimony within that time will operate as a waiv¬ 
er of dower.®2 

§ 54. Jointures 

Jointure Is a settlement on the wife of a competent 
livelihood to take effect on the husband’s death; if it is 
intended to be in lieu of dower, dower will ordinarily 
be barred. Statutory requirements must be observed; 
but in case of nonobservance equitable Jointure may be 
effected. 

Except as modified by statute to include personal, 
as well as real, property,®® a jointure is a compe¬ 
tent livelihood, for the wife, of a freehold estate 
in real property, to take effect, in possession or 
profit, after the decease of her husband, for the 
life of the wife at the least.®^ Under or without 
reference to statutes so providing, if property is set¬ 
tled on the wife before marriage as her jointure, 
and is accepted by her in lieu of dower, she will or¬ 
dinarily be barred of dower;®® but under some stat- 


Co., 124 A. 872. 373, 96 N.J.Eq 
159, citing Ooxpna Juris. 

19 C.J. p 506 note 94. 

42. Ala.—^McLaucrhlln v. McLaush- 
lln. 79 So. 354, 202 Ala. 16. 

N.J.—Block V. P. & G. Realty Co, 
124 A. 872, 96 N.J.Sq. 169. 

19 C.J. p 606 note 95. 

Xa Boutli Carolina 

This Jurisdiction does not permit 
divorce for any cause, but under full 
faith and credit clause it will recogr* 
nize valid foreign divorce as dissolv- | 
ing marriage and therefore barring 
dower.—^Shirley v. Parris. 113 S.E. 
788, 121 S.C. 260—^Dawson v. Della 
Torre, 108 S.E. 101, 116 S.C. 338. 

43. Ky.—Hawkins v. Ragsdale, 80 
Ky. 353, 44 Am.R. 483. 

Tenn.—Thoms v. King, 31 S.W. 983, 
95 Tenn. 60. 

Beers# In favor of wife 
A decree of divorce in favor of 
wife, obtained in Illinois, was held 
to bar her dower rights in lands of 
husband situate in New Jersey, not¬ 
withstanding decree was based on 
fault of husband, and for that rea¬ 
son wife's rights of dower under 
Illinois statutes were not barred — 
Block v. P. & G. Realty Co., 124 A. 
372, 96 N.J.EQ. 159. 

44. Mo.—Gould V. Crow, 67 Mo. 
206. 

19 C.J. p 606 note 97. 


45. N.T.—Sullivan v. Sullivan, 203 
N.Y.S. 140, 122 Misc. 104. reversed 
on other grounds 206 N.Y S. 955, 
209 App.Div. 910—Brown v 
O’Barn, 199 N.Y.S. 824, 120 Misc. 
560. 

19 C J. p 606 note 98. 

Belief not available in state 

However, it has been held that, 
notwithstanding divorce has no ef¬ 
fect on marriage other than as de¬ 
clared by statute, dower is divested 
on complete divorce obtained in an¬ 
other state, secured by a wife who 
lived with her husband until leaving 
this state, and by process and on 
grounds not available here.—Mon¬ 
roe County Sav. Bank v. Yeoman, 196 
NY.S. 631, 119 Misc. 226—Voke v. 
Platt, 96 N.Y.S. 625, 48 Misc. 273. 
4®. Pa.—Colvin v. Reed, 55 Pa. 876. 
Ifo Jnzlsdifition of person or prop¬ 
erty 

Decree rendered in state where 
court had no Jurisdiction of person of 
wife nor of property in which she 
was interested does not affect her 
dower rights .—Doerr v Forsythe, 35 
NE. 1056. 50 Ohio St. 726, 40 Am. 
S.R. 703—Barberton Sav. Bank Co. 
V. Bclford. 32 Ohio Cir.Ct. 674, 14 
Ohio CirCt.,NS., 24. ' * 

47. Ill.—Stahl v. Stahl, 2 N.E. 160, 
114 Ill. 375. 

19 C.J. p 606 note 90. 
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48. Mo.—Chrisman v. Linderman,. 
100 SW. 1090, 202 Mo. 606, 119 
Am S.R. 822, 10 L R A.,N S., 1205 

19 C.J. p 506 note 91. 

49. Ohio —^Rice v. Lumley, 10 Ohio 
St 696. 

19 C.J. p 506 note 92. 

5<K Ark.—Johnson v. Commonwealth 
Building 6k Loan Ass'n, 31 S.W.2d 
136. 182 Ark. 226. 

19 C J p 607 note 3. 

51. N.Y.—Schlesinger v. Klinger, 98 
N.YS. 645, 112 App.Div. 863. 

53. R.I.—^Brown v. Brown, 138 A. 
179, 48 RI. 420. 

53. Va—Tuslng v, Tusing, 194 S.E. 
676, 169 Va. 769. 

19 C.J. p 607 notes 5 [a], [d]. 

54. Ark.—Comstock v. Comstock, 
225 S.W. 621, 622, 146 Ark 266. 

19 C.J. p 507 notes 5 [b], [c], 6. 

Agreement of mntnal release 

Agreement of prospective husband 
and wife to release the claim of each 
in the property of the other does not 
constitute Jointure.—^King v. King, 82 
S.W. 101, 184 Mo. 99—19 C.J. p 607 
note 7 

56. Neb.—^Fellers v. Fellers, 74 N.W. 

1077, 64 Neb. 694. 

19 C.J. p 607 note 13. 

Marriage settlements generally see 
the C.J.S. title Husband and Wife 
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utcs to that effect, the widow has the right to elect 
whether she will take her jointure or her dower 
interest,®® at least, in particular circumstances, as 
appears below in this section. A jointure in lieu 
of dower requires no declared consideration to be 
binding on the husband, and the wife’s rights there¬ 
under cannot be abrogated by him, nor can they be 
nullified by a subsequent divorce.®^ 

The requisites of a legal jointure are that it must 
take effect immediately on the death of the hus¬ 
band;®® that it must be a freehold estate for the 
wife’s own life at least, and not for the life of an¬ 
other, or for any term of years, or other smaller 
estate,®® although this requirement has been held 
not applicable under statutes permitting jointures of 
personalty as well as realtythat it must be made 
in satisfaction of the whole dower and not of a por¬ 
tion of it and that the intention that it be in sat¬ 


§54 

isfaction of dower appear in the instrument,®2 al¬ 
though this rule also has been changed by statute.®® 

Jointure, to be a complete bar to dower, must have 
been made before marriage.®^ If it is made after 
marriage the widow has her election cither to accept 
it or to take her dower at common law.®® 

While it is ordinarily immaterial that the person 
on whom the jointure is settled is an infant,®® it is 
the rule under statute so providing that in such cir¬ 
cumstances the widow may elect to renounce join¬ 
ture and have dower.®^ 

Equitable jointures. A wife’s right of dower may 
be barred by an equitable jointure.®® While an eq¬ 
uitable jointure does not require all the particulari¬ 
ties of a jointure at law,®® it is essential, in order 
that it bar dower, that it be made before marriage,^® 


S§ 76-118, also 30 CJ. p 626 note 
16-p 669 note 73. 

Historical backcTonnd 

W.Va—Jacobs v. Jacobs, 131 S.E. 

449, 100 W.Va 685. 

19 C.J. p 607 notes 9-12. 

56. Ind—Case v. Collins, 76 N.E 
781, 37 Ind App. 491. 

19 C.J. p 607 note 16 [a]. 

Election by widow between dower 
and jointure generally see infra fi 
73. 

57. Va—Tusing v. Tusing, 194 S.E 
676, 169 Va. 769. 

19 C.J. p 505 note 86 [c]. 

58. Ky—Crump v. Crump, 107 S.W. 
778, 32 KyL.. 1041. 

19 C J. p 508 note 16. 

58. Va.—Land v. Shipp, 36 S.E. 391, 
98 Va. 284. 60 L R.A. 660. 

19 C.J. p 508 note 17. 

Oonveyaiicc In. trust for wife 

(1) Conveyance to another in trust 
for wife is sufficient for jointure un¬ 
der statute so providing.—Sutherland 
V Sutherland. 69 IlL 481—19 C.J. p 
508 note 18 [a]. 

(2) For common-law rule see 19 C. 
J. p 608 note 18. 

60. Va—Tusing v. Tusing, 194 S.E 
676, 169 Va. 769. 

61. Mo.—Broyles v. Magee, App., 71 

S.W 2d 149, 162, citing Corpus 

Juris. 

19 C.J. p 508 note 19. 

62. Mo.—Broyles v. Magee, supra. 

19 C.J. p 608 note 19. 

Snffloleaoy of showing* of intention 

Whether provision for wife shall 
be regarded as having been made in 
satisfaction of dower is Question of 
intention to be determined usually 
on face of instrument; but it is not 


necessary that provision be express¬ 
ly stated to be in lieu of dower, it 
being sufficient that It can clearly be 
deduced from the Instrument that it 
was so intended—Tevls v, McCreary, 
3 Mete., Ky. 151. 

63. Presumption; relative valnes 

(1) Under statute so providing, in¬ 
tention to have conveyance operate 
as jointure will be presumed unless 
contrary intention appears.—McDon¬ 
ald V. McDonald, 194 S E 709, 169 Va 
752—Tusing V. Tusing, 194 S.E. 676, 
169 Va. 769. 

(2) If husband does not intend or 
desire a conveyance or settlement 
with wife to operate as a “jointure,” 
he must so declare It in the instru¬ 
ment—Tusing V. Tusing, supra 

(3) However, statute must be rea¬ 
sonably construed, and estate given 
must bear some fair relation in value 
to that of estate released.—McDonald 
v. McDonald, supra. 

64. Va.—Tusing v. Tusing, 194 S.E 
676, 679, 169 Va. 769, quoting Cor¬ 
pus Juris, 

65. Va,—Tusing v. Tusing, 194 SE 
676, 679, 169 Va. 769, quoting Cor- 
pus Juris. 

19 CJ. p 608 note 23, p 612 note 79 
[b]. 

Hesult held equltablo 

Where deceased executed to wife, 
during coverture, two bonds and deed 
of trust to realty to secure bonds, 
and all three instruments recited 
that bonds were given in lieu of dow¬ 
er, and on date of instruments wife 
executed deed of release as to her 
dower rights, after which deceased 
procured divorce, wife, who was 
twenty-flve years younger than de¬ 
ceased husband, was entitled, as mat¬ 
ter of equity, to provision deceased 
had made for her by virtue of the 
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bonds—Tusing v. Tusing, 194 S.E. 
676, 169 Va. 769. 

66. N.Y.—McCartee v. Teller, 2 
Paige 511, affirmed 8 Wend. 267. 

19 CJ p 607 note 14. 

Effect of infancy on wife’s release 
see infra § 65 

67. Mo.—Moran v. Stewart, 78 S W. 
177, 173 Mo. 207. 

19 C J. p 607 note 16 [b]. 

68. Mo.—^Logan v. Phillipps, 18 Mo. 

22 . 

Sleotlou of beuefits 

When statutory requisites are not 
all found in provision by husband 
for wife by will or otherwise, yet it 
is manifest that husband did not in¬ 
tend her to have provision and her 
dower also, she will be compelled in 
equity to elect between them, which 
election is known as “equitable 
jointure.”—^King v. King, 82 S.W. 
101, 184 Mo. 99. 

69- Mo—King v. King, supra. 

Neb—Rieger v. Schaible, 115 NW. 
5b0. 81 Neb. 33, 17 L R.A.,N S, 

866 . 

19 C.J p 508 note 26. 

Failure to comply with statute 
Notwithstanding contract was not 
legal jointure under statute, where 
prospective spouses, who had chil¬ 
dren of previous marriages, agreed 
that the wife in lieu of dower and 
widow’s rights should take a child’s 
part in the estate of her husband ex¬ 
cept as to homestead, such provi¬ 
sion, being Intended by the parties as 
in lieu of dower, will be deemed an 
equitable jointure —Comstock v. 

Comstock, 226 S.W. 621, 146 Ark. 266 

70. U.S.—Bottomly v. Spencer, C.C. 

III., 36 P. 732. 

19 C.J. p 508 note 27. 
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that there be a reasonable’^! and certain’^^ provision 
for the wife, to take effect in possession or profit 
immediately on the death of the husband, and to 
continue during the life of the widow, unless the 
intended wife is of age and a party to the deed and 
consents to accept a less advantageous provision in 
lieu of dower,74 and that the parties intended that 
the provision should be in lieu of dower.75 In 
states where the distinction between legal and eq¬ 
uitable jointures is abolished by statute, any estate 
or pecuniary provision made for the wife’s benefit 
in lieu of dower will, if assented to by her in the 
manner prescribed by statute, constitute a legal bar 
of dower, even if she is an infantJ® 

Eviction or deprivation of jointure. If a wife 
is evicted of her jointure, she will be entitled to 
dower as if no jointure had been made 77 Under 
some statutes, if she is lawfully deprived of any 
part of her jointure, without any act of her own, 
she is entitled to indemnity out of her husband’s 
estate ;78 but this docs not entitle her to be indem¬ 


nified for such loss by way of dower out of lands 
conveyed to third persons by the husband.7* 

§ 55. Antenuptial Settlements or Agreements 

In general, the right of dower may be barred by a 
bona fide agreement made before marriage whereby the 
wife agrees to accept a provision in iieu of dower. The 
agreement must be fairly made and must be founded on 
adequate consideration. 

While at common law the right of dower could 
not be waived or lost by an agreement in lieu of 
dow'er made before marriage,*® there are decisions 
which hold that a feme sole of full age and compe¬ 
tent to contract may bar her dower by antenuptial 
contract;*! and it is tbe rule in equity, and under 
statutes adopting the equity rule, that a bona fide 
agreement made before marriage between parties 
comi>ctent to contract, whereby the wufc agrees to 
accept a provision in lieu of dower, is valid and en¬ 
forceable *- The provisions of a statute that a 
jointure is a bar of dower do not ordinarily deprive 
an intended wufe of the pow'er to bar her dowser by 


71. Mo—Kingr v. King, 82 S.W. 101, 
184 Mo. 99. 

Neb—Riegrer v. Schaible, 115 NW 
560, 81 Neb. 33, 17 L.R.A.,N.S.. 866, 
16 Ann Cas. 700. 

DatermImliLg clrcmiiataiices 

Equitable jointure must be rea¬ 
sonable and competent livelihood for 
wife, having reference to circum¬ 
stances and situation In life of par¬ 
ties, value of husband’s estate, and 
value of property received by hus¬ 
band from or through his wife — 
Dworsky v. Arndtstein, 51 N.T S 597, 
29 App Div 274—^MtCartee v. Teller, 
2 Paige 511, affirmed 8 Wend. 267— 
19 C J. p 509 note 33 

72. NY—McCartee v. Teller, supra 
19 C J. p 509 note 34. 

73. Mo.—Moran v Stewart, 73 SW. 
177, 173 Mo 207. 

19 C J. p 508 note 29. 

74. Ky.—Garrard v. Garrard, 7 Bush 
436. 

19 C J p 608 note 30 

75. Mo—King v. King, 82 S W. 101, 
184 Mo 99 

Neb—Rieger v. Schaible, 116 N.W 
560, 81 Neb 33, 17 L R.A ,N.S., 866 

76. N.Y.—McCartee v. Teller, 2 
Paige 611, affirmed 8 Wend. 267, 

77. Mass.—^Hastfngs v. Dickinson, 7 
Mass 153, 5 Am.D. 34. 

19 C.J. P 609 note 36. 

78. Ky.—Grider v. Eubanks, 12 Bush 
610—Tevis* v. McCreary, 3 Mete. 
161. 

79. Ky.—Grider v. Eubanks, 12 Bush 
610. 

80w Mass.—^Hastings v. Dickinson, 7 
Mass. 163, 5 Am D. 34. 

19 C.J. p 509 note 40. 


Season for role w'as that the in¬ 
tended wife could not alien or dis¬ 
pose of her dower right in conse¬ 
quence of two maxims of the com¬ 
mon law: (1) That no right < an be 
barred before it accrues, and (2) 
that no right or title to an estate 
of freehold can be barred by a col¬ 
lateral satisfaction —Rieger v. 
Schaible, 115 N W. 560, 81 Neb 33, 
44 17 DRA.NS, 866 16 Ann Cas. 

700. rehearing denied 116 NW 953, 
81 Neb 68, 17 L R A..N S , 866—19 
C J. p 509 note 41. 

81. Ga—Culberson v. Culberson, 37 
Ga. 296, 

Ky —Porwood v. Forwood, 5 S W. 
361, 86 Ky 114, 9 Ky.L. 415. 

82. Ill—Slater v. Slater, 142 NE 
177, 310 III 454 

Kan—Fischer v. Leach, 258 P. 295, 
124 Kan. 97, certiorari denied 
Leach v Fischer, 48 S.Ct. 213, 276 
U S 618. 72 LEd. 734. 

N Y —Stokes v. Stokes, 196 N.Y S. 
184, 119 Misc. 168. 

Okl —Whistler v All ward, 12 N.E 2d 
299, 57 Ohio App. 147. 

W.Va—Bramer v. Bramer, 99 S.E 
329, 84 WVa 168. 

19 C.J. p 509 note 43, p 510 note 61 
Marriage settlements generally see 
the C J.S title Husband and Wife, 
S§ 75-118, also 30 C.J. p 626 note 16 
-p 669 note 73. 

Conillct with Married Woman’e Act 

Statutes stating when dower is 
barred by jointure and when barred 
by pecuniary provision do not con¬ 
flict with act providing that contTaets 
made in contemplation of marriage 
shall remain in force after such mar¬ 
riage.—Schnibbe v. Schnibbe, 179 N. 
T.S. 54, 109 Misc. 382, affirmed 182 N. 
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TS 193 AppDIv 895. afflrmid 

Schmidl»auer v. New York Cent R 
Co, 135 NE. 900, 233 NY 520 
Effect of Bubeeqnemt eeparation 

Mere fad that wife has separated 
from husband is not sufficient to de¬ 
feat ht'r enforcement of antenuptial 
contract—Schnepfe v. Scbtu'pfe, 92 
A 891, 124 Md. 330, AnnCas.l916D 
988 

Effect of enbeeqnemt etatntee 

Statutes enacted after antenuptial 
contract has been entered into cannot 
affect rights of parties as stipulated 
by it —Desnoyer v. Jordan, 7 N W 
140, 27 Minn 295 

Wife’s assemt to provision in lieu 
of dower, If she is of full age, is 
evidenced by her becoming party to 
contract making such provision — 
Schnibbe v Schnibbe, 179 N Y.S 54, 
109 Misc 382, affirmed 182 N Y S 
94 9, 193 App.Div. 895, affirmed 

Sehmidbauer v. New York Cent. R. 
Co. 135 N.E 900, 233 NY 620. 

Undelivered instrument of wife 
purporting to waive all claims of 
dower or participation in husband’s 
estate is a nullity —In re McGlone’s 
Will, 2 NY.S.2d 888, 166 Misc. 636. 
Enforcement of provision 

Where a husband and wife en¬ 
tered into an antenuptial agreement, 
which provided that, after the hus¬ 
band’s death, the widow should re¬ 
ceive a certain annuity "as dower 
from the estate,” it was held that the 
annuity was chargeable against the 
entire real and personal estate of the 
husband, and not only against the 
part taken by heirs other than the 
widow, who took half of the estate as 
the heir of her husband.—Christy v. 
Marmon, 46 N.E. 160, 168 Ill. 226. 
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any other form of antenuptial contract. 

The right to make antenuptial agreements settling 
property matters in advance, while it should be care¬ 
fully guarded against abuse, is a valuable personal 
right which should not be interfered with or regu¬ 
lated destructively, or its exercise looked on with 
disfavor.®^ However, to be effectual as a bar the 
provision must be clearly shown in the instrument 
itself to have been made in lieu or in satisfaction of 
dower and, if there is a reasonable doubt as to 
whether an antenuptial agreement was made in lieu 
of dower, the widow will take both dower and the 
provision made for her by such agreement In 
view of the confidential relation, a man is bound to 
use the utmost good faith in inducing his prospec¬ 
tive wife to execute an antenuptial agreement waiv¬ 
ing her dower rights.*'^ 

Fairness and adequacy of provision. An ante¬ 


nuptial agreement making provision for the wife in 
lieu of dower must be reasonable in itself and found¬ 
ed on adequate consideration.®* It must be made 
fairly, without fraud or imposition, and with a full 
understanding of its force and effect on the part of 
the wife;*® and such agreements wull be regarded 
with the most rigid scrutiny and will not be enforced 
against the wife where the circumstances show that 
she has been overreached and deceived.®® Owing 
to the confidential relations of the parties®^ and the 
nature of the transaction,®® such an agreement is 
considered sufficiently suspicious to cast the burden 
of proof on him who seeks to support it to show that 
he has taken no advantage of his influence or 
knowledge, and that the arrangement is fair and 
conscientious; and especially is this so where the 
contract is apparently unjust or inequitable,®® or 
disproportionate to the means of the husband.®^ 


83. Wis—llihelhau*^on v llibelhau- 
sen 150 N\V *105 159 Wis 305. 

19 CJ p 510 nolo 4S 

84. Wis —Bibelhauscn v Bibelhau- 
sen, supra 

85. Ky—Hardesty v Hardesty’s 
Ex’r, 34 S\V3d 442, 236 Ky 809 

19 C J p 610 note 45 

Pallnre to name dower specifically 
is immaterial where intention is 
clear——Kischer v Ijeach, 258 P. 295, 
124 Kan 97. certiorari denied Leach 
V Fischer, 48 S Ct 213, 276 US 618, 
72 LEd 734 

Relatively email value of gift as 

compared with husband's estate 
wsuild indicate that .aRrec-ment In 
wliicli dowel w'as not expressly re- 
b is<d WHS not intended to have that 
effect—Hardesty v Hardesty’s Ex’r, 
14 S W 2d 442, 236 Ky 809. 

86. K Y —Brow n v Browm. 102 N Y. 
S 291. 117 App T)i\ 199—In re Car- 
new ale’s Will, 285 N Y S 591, 158 
Misc 290, leveiscd on other 
^•rounds 289 NYS 1S5, 248 App 
Div 62 

87. WVa—Williamson V First Nat 
Ihink of Williamson. 164 SE 777, 
778, 111 WVa 720, citing Corpus 
Juris. 

19 C J p 510 note 47 

8& Ill —Taylor v Taylor, 33 N.E 
532, 141 Ill. 436 
19 CJ p 510 note 52 
XOarxlage as consideration 

(1) Marriage alone has been said 
to be sufficient—Schnibbe v 
Schnibbe, 179 N.Y S. 54. 109 Misc. 
382, affirmed 182 NYS 949. 193 App. 
Div. 895. affirmed Sohmidbauer v 
N**w York Cent. R Co . 135 N E. 900, 
233 N.Y. 520—19 CJ p 510 note 52 
[a] (3) 

(2) But this has also been denied. 


—Hlnklo V. Hinkle, USE 993. 34 W 
Va 142 

Marriage plus mutual covenants 

Marriage m connection with mu¬ 
tual releases of all rights and in¬ 
terest of each in the property of the 
other is a sufficient consideration — 
Andrew's v Andrews, 8 Conn. 79—19 
C J p 510 note 52 [a] (2). 

Pecuniary provision 

(1) Statutes proMding that dower 
may he barred by joinluie, and by 
pecuniary provision, are to be re¬ 
garded as declarative of the previ¬ 
ously existing equity rule, so that 
“any” pecuniary provision, even one 
dollar, made for an intended wife in 
lieu of dower, “if assented to by her,” 
bars her dower—Schnibbe v 
Schnibbe. 179 NYS 54. 109 MisC 
382. affirmed 182 NYS 949, 193 App 
Div 89.5 affirmed Sehmidbauer v 
New York Cent R Co, 135 N E 900, 
233 NY. 520. 

(2) However, it has also been held 
under these statutes that a valid 
agreement must be supported by 
some valuable consideration, nominal 
consideration being insuffitiont — 
Graham v Graham, 22 N Y S 299, 67 
Hun 329, affirmed 38 N E. 722, 143 N. 
Y 573 

Use of separate estate 

Allowing wife to retain her own es¬ 
tate to her separate use has been 
hold to be a good settlement in ex¬ 
clusion of dow'er—Ross v. Ross, 2 
Ohio Dec., Reprint, 181. 2 West L 
Month. 17. 

89- Ohio—Mettler v. Warner, 11 
Ohio N P ,N S , 363. 

19 C J. p 611 note 53. 

90. Ohio —Mettler v. Warner, supra. 
19 C J. p 611 note 54. 

91. Ark.—Davis v. Davis, 116 S.W. 
2d 607, 196 Ark. 67. 
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Ill—Slater v Slater, 142 NE 177, 
310 Ill 454 

NY—In re McGlone’s Will. 8 N.Y.S 
2d 135, 169 Misc 498. affirmed 11 N. 
Y S 2d 3. 256 App Div 1074 
WVa—William‘?on v First Nat 
Bank of AVilliam.son. 164 SE 777. 
778, 111 WVa. 720, citing Corpus 
Juris. 

19 C J p 511 note 55 

Bvifieuce held sufilcient to show 
that, in an antenuptial agreement re¬ 
leasing dower the husband did not 
assume confidential relation toward 
plaintiff, but that they stood on equal 
footing, and that plaintiff had the 
protection of a faithful and compe¬ 
tent lawyer, and w'as not induced to 
enter into the agreement by fraud, 
mistake, or undue influence — 
Schnibbe v. Schnibbe. 179 N Y.S 54. 
109 Misc 382, affirmed 182 NYS 
949. 193 App Div 895, affirmed 

Sehmidbauer v New York Cent. R. 
Co . 135 N.E 900, 233 N Y. 520. 

92. Ill —Slater v Slater, 142 N E. 

177, 310 Ill 454 
19 C J p 511 note 56. 

Svideuoe held not to support find¬ 
ing that illiterate wndow authorized 
signing of antenuptial contract waiv¬ 
ing dower—Hudson v Bradley, 4 S 
W2d 534, 176 Ark. 863. 

93- Iowa—Rankin v. Schierick, 147 
NW. 180. 166 Iowa 10. 

19 C J p 511 note 57. 

94. Ark—Davis v Davis, 116 S.W.2d 
607. 196 Ark. 57 
19 CJ p 611 note 58. 

Presumption of fraud may arise 
from grossly inadequate or manifest¬ 
ly unfair pecuniary provision 
Ill—Slater v. Slater, 142 NE 177, 
310 Ill 454 

Ohio.—Mettler v. Warner, 11 Ohio N. 

P.,N S . 363. 

19 C.J. p 511 note 69. 
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Infancy of prospective wife. While it is ordi¬ 
narily held that an antenuptial ag“reement executed 
by the wife while an infant will not bar dower,^® 
there is also some authority to the contrary.®® Even 
where infancy is a bar, however, the wife cannot 
claim dower and also enforce the agreement, but 
must elect between the two.®^ 

Partial invalidity. While an agreement which 
was invalid in so far as it attempted to release the 
wife’s homestead right and widow’s award has been 
held invalid in toto, because of the impossibility of 
apportioning the consideration for release of dow¬ 
er and the other rights,®® it has also been held 
that such agreement is not invalid as to the release 
of dower where the question of apportionment does 
not arise, as where the heirs offered the full con¬ 
sideration for the release of dower alone.®® 

Performance or rescission. An antenuptial agree¬ 
ment will not operate as a bar of dower unless its 
terms are fully executed by the husband nor will 


the provisions of the agreement so operate unless 
they are fairly performed.® A valid rescission of 
the agreement throws the widow back on her dower 
rights.® In actions to annql an antenuptial agree¬ 
ment releasing dower, rules governing civil actions 
generally have been applied.^ 

§ 56. Postnuptial Settlements or Agreements 

While a wife cannot bar dower by a postnuptial 
agreement at common law, such an agreement may be 
enforced In equity under certain conditions; and such 
an agreement may be made In some Jurisdictions under 
statutes, or by provisions in a separation agreement. 

Under the common-law rule a wife cannot bar 
her right of dower by an agreement with or a re¬ 
lease to her husband during coverture, for she is 
not at common law competent to bind herself by 
such an agreement.® However, equity will enforce 
such an agreement and exclude her from dower 
where she fails to relinquish or account for the pe¬ 
cuniary benefits received by her as a consideration 
therefor,® provided it specifically appears that the 


96. N.J.—Drew v. Drew, 1 A. 745, 
' 40 N.J Eq. 458. 

Pa.—Shaw v. Boyd, 5 Serg: & R. 309, 
9 Am.D 368. 

Effect of infancy on wife’s release 
see infra S 65. 

9€L Md—^Lieverin^ v. Heisrhe, 2 Md. 
Ch. 81. 

tn, XioaislaiiA a minor capable of 
marrying: may, assisted by her par¬ 
ents, renounce m the marriagre con¬ 
tract her le^al mortgage and take 
for her dowry a special mortgage — 
Union Bank v Slidell, 11 La. 23 

97. N.J.—Drew v. Drew, 1 A. 746, 40 
N.J.Eq. 458. 

98b Ill —Zachman v Zachman, 66 N 
E. 256, 201 Ill. 380, 94 Am S R. 
180. 

99. Ill.—^Megg:inson v. Megginson, 10 
NB.2d 815, 367 Ill 168. 

1. Mo —^Johnson v. Johnson, 23 Mo 
661, 30 Mo 72, 77 Am.D. 698. 

19 C J. p 609 note 43 [c], p 611 note 
61. 

Pezfoxmanoe to be after death 

Where, however, agreement con¬ 
templated husband’s death before 
full performance, and provided that 
his estate would complete perform¬ 
ance, partial performance is sufficient 
to bar dower if estate is not in¬ 
solvent.—Dehart v. Dehart, 164 S E. 
870, 109 W.Va. 370. 

2m Ohio—^Whistler v. Allward, 12 N. 
B.2d 299, 67 Ohio App. 147. 

a. Pa—In re Gangwere, 14 Pa. 417, 
63 Am D. 664. 

19 C.J. p 611 note 62. 

4L Parties 

In suit by widow to annul ante¬ 
nuptial contract releasing dower 
Tights, participant In and beneficiary 


of alleged fraud, who would be ad¬ 
versely affected In title to prop¬ 
erty and as residuary legatee of de¬ 
ceased husband of plaintiff by re¬ 
lief sought, was “proper party,” in 
individual capacity, to suit—^Wlo- 
darek v. Wlodarek. 176 A. 456, 167 
Md. 666. 

Snttolencj of oouplaint 

Bill alleging fraud in procuring 
wife’s assent to agreement is suffi¬ 
cient; and demurrer based on failure 
of bill to allege acts of undue influ¬ 
ence was properly overruled.—^Wlo- 
darek v. Wlodarek, supra. 

5b Ind.—^Weldler v. Floran, 13 N E. 

2d 330, 106 Ind App. 564 
Iowa.—Louisa County v. Grimm, 212 
NW. 324, 203 Iowa 23. 

N.T.—In re Smith’s Estate, 276 N.Y. 
S. 646, 243 App.Div. 348—Carney v. 
Morrison, 228 N Y.S. 308, 223 App. 
Div. 244, motion granted 164 N B. 
565, 249 NY 611—In re Shulen- 
berg’s Estate, 187 N.Y.S. 251, 114 
Misc. 155. 

Or.—Chance v. Weston, 190 P. 155, 96 
Or. 390. 

19 C J. p 511 note 63, p 612 note 73 
Marriage settlements generally see 
the C.J.S. title Husband and Wife 
§8 75-118, also 30 C.J. p 626 note 
16-p 669 note 73. 

However, it was held in a partition 
suit that wife of interested party 
had sufficient dominion over her in¬ 
choate right of dower to divest her¬ 
self thereof by release of dower in¬ 
terest to her husband.—^Langrick v. 
Rowe, 212 N.Y.S. 240, 126 Misc. 256. 
iBfdirootly thzongh tmstaa > 

The result could not be accom¬ 
plished indirectly by agreement made 
between husband, wife, and trustee 
of latter.—Townsend v. Townsend, 4 
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N.Y Super 711—Guidet v. Brown. 8 
Abb.N.Cas ,N.Y, 295, 54 How Pr. 409 
Zndirsctly through corporation 

(1) Text rule has been held to 
apply to wife’s Joining with husband 
in execution of deed to corporation 
which he controls.—Stokes v Stokes, 
196 N.YS 184, 119 Misc 168 

(2) However, it has also been held 
that such deed is valid in absence of 
evidence that wife was subjected to 
undue influence.—Oppenheim v Op- 
penheim. 114 A. 419, 91 N.J Eq 160. 

(3) Undue influence on wife to ex¬ 
ecute deed see infra 8 65. 

After separation agreement 

This rule controls, even though 
articles of separation have been en¬ 
tered into between parties —Dil- 
linger’s Appeal, 35 Pa. 357. 

Pending divorce proceedings 

This IS so, even when proceedings 
for divorce are pending—Woods v 
Woods, 1 A 193, 77 Me. 434. 

Bffect of absolute divorce 

(1) After wife has procured abso¬ 
lute divorce from her husband, she 
may make to him a valid release of 
her dower right. 

Mo.—Crenshaw v. Crenshaw, 208 S. 

W. 249. 276 Mo 471. 

NY.—Savage v. Grill, 19 Hun 4, af¬ 
firmed 80 N.Y. 630. 

(2) An agreement for property set¬ 
tlement pending divorce, by which 
the wife secured a speedy trial and 
was relieved of contest for alimony, 
together with the payment of mon¬ 
ey, was held sufficient consideration 
for such release.—Crenshaw v. Cren¬ 
shaw, 208 S.W. 249, 276 Mo. 471. 

e. S.C —Pippin V. Sams, 177 S.E. 

669, 174 S.C. 444. 

19 C.J. p 611 note 67. 
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settlement or provision was made and accepted in 
lieu of dower,^ and provided it is shown that the 
agreement was made with full knowledge on her 
part of the value of the interests that she was re¬ 
ceiving and giving up, and that there was no in¬ 
equality.® An acceptance and enjoyment of the ben¬ 
efits of the agreement by the wife may be deemed 
an election to waive dower and take under the 
agreement;® but at most the wife can be put to her 
election only after the death of her husband or 
after coverture is ended.^® A widow will not be 
permitted in equity to renounce her agreement and 
claim dower where her agreement is shown to have 
been obtained by fraud.^i 

Statutory provisions. Since postnuptial agree¬ 
ments to release dower are invalid at common law, 
the legal effect of such an agreement must be de¬ 
termined under statute,^^ applicable statutes be¬ 
ing those of the state where the husband’s property 


§ 56 

is located and the agreement is to be performed.^® 

In some states power to bar dower by postnup¬ 
tial agreement has been held to be impliedly^ con¬ 
ferred by the so-called married women’s acts per¬ 
mitting married women to dispose of their interests 
and to make contracts as if they were single but 
the utmost fairness and good faith should be ob¬ 
served by the husband, and the consideration moving 
to the wife should be of such value as reasonably 
to compensate her for what she agreed to surren¬ 
der and such an agreement must be in writing, 
and must be entirely free from doubt.^® In other 
jurisdictions, however, such power is denied unless 
the enabling act contains language reasonably in¬ 
terpreted as including the wife’s right of dower in 
the estate made subject to her control.^*^ Under 
particular statutes it has been variously held that a 
postnuptial agreement for the relinquishment of 
dower is valid, at least under certain conditions,^® 
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7. S C.—Pippin v Sams, supra. 

19 C.J p 512 note 68. 

Dowsr held not barred 

A wife’s declaration of trust, pro¬ 
viding: that she would turn over pro¬ 
ceeds of policies to trustees under 
her husband's will, as soon as re¬ 
ceived, to become a part of hus¬ 
band's estate under the same terms 
as if e:iven by his will, was not an 
agrreement by wife to accept provi¬ 
sions of will in lieu of dower.—^Fidel¬ 
ity Title & Trust Co of Pittsburgh 
V Graham, 105 A 295, 262 Pa. 273. 

8. Ala.—Rash v Bogart, 146 So 
814, 226 Ala. 284 

19 C.J p 512 note 69. 

9. Conn.—Carter’s Appeal, 22 A 320, 
59 Conn 576. 

Ky.—Loud V. Loud, 4 Bush 453. • 

Mo—Roberts v. Walker, 82 Mo. 200. 
19 C.J. p 512 note 70. 

10. Ala.—Martin v. Martin, 22 Ala. 

86 . 

Conn —Stllson v. Stilson, 46 Conn. 
15. 

Tenn.—Parham v. Pa-rham, 6 
Humphr 287. 

Election by widow between dower 
and other provision generally see 
infra 55 72-74. 

11. Ohio—Sturdevant v Sturdevant, 
11 Ohio N.P.,NS, 412. 

12. N.Y —In re Shulenburg’s Estate, 
187 N.Y.S. 251, 114 Misc 165. 

13. Ky.—Redwine v. Redwine, 169 
S.W. 864, 160 Ky. 282, Ann.Cas. 
1917A 58. 

14. Ill.—Van Koten v. Van Koten, 
154 N.E 146, 323 111. 323, 60 A.L 

R. 347—Kohler v. Kohler, 146 N. 
E. 476, 316 111. 33. 

Ky.—Johnson's Adm'r v. Johnson, 22 

S. W.2d 124, 231 Ky. 740. 

18 C.J. p 612 note 76, 


Bstoppsl I 

Wife's release and contract to re¬ 
lease husband’s lands from right of I 
dower for consideration of fifteen 
thousand dollars was held to estop 
wife from claiming dower in lands, j 
since constitution gave married wo¬ 
man freedom to contract—^Watson v 
Watson. 174 SE 33, 172 S.C. 362. 

15- Ky—Redwine v. Redwine, 169 
SW. 864, 160 Ky. 282, Ann.Cas. 
1917A 58 

Mich.—Rhoades v. Davis, 16 N.W. 

659, 51 Mich. 306. 

19 C.J. p 612 note 78. 

raixnsBis on face of contract is 
sufficient to require enforcement 
thereof—Johnson’s Adm'r v. John¬ 
son, 22 S.W.2d 124, 231 Ky. 740. 

16. S.C —Tuten v Almeda Farms, 
192 S.E. 153, 184 S.C. 196. 

17- Va—Land v Shipp, 36 S.B. 391, 
98 Va. 284, 50 L R.A. 560. 

19 C.J. p 612 note 77. 

18. xa Alabaanst under provision 
empowering wife to make contracts 
with husband, agreement of release 
of dower is enforceable.—Rash v. Bo¬ 
gart. 146 So. 814, 226 Ala. 284. 

Za ladtana 

(1) It has been broadly stated 
without reference to statute that a 
wife may divest herself of all in¬ 
terest in her husband’s lands by a 
contract, made after marriage, which 
is fairly made and based on an ade¬ 
quate consideration.—Friebe v. Elder, 
App., 103 N.E 429, affirmed 106 N.E 
151, 181 Ind 697—19 C.J. p 612 note 
79 [a]. 

(2) However, it has been held, un¬ 
der statute so providing, that a post¬ 
nuptial agreement for pecuniary pro¬ 
vision must be in writing and must 
contain wife’s assent to receive pro¬ 

127 


vision in lieu of dower.—Randles v. 
Randles. 63 Ind 93. 

Zs Xaine, under statute to that 
effect dower, or, since abolition of 
dower, widow’s statutory interest, 
may be barred by a pecuniary pro¬ 
vision made for wife’s benefit and 
consented to by her, or even though 
not consented to by her, if she should 
not within six months after her hus¬ 
band's death make her election to- 
waive such provision and file the 
same in writing in the probate court. 
—^Woods V. Woods, 1 A. 193, 77 Me. 
434—Bubler v. Roberts, 49 Me. 460— 
19 C J p 612 note 79 [c], 

Za MEarylaad 

(1) Under or without reference to 
statutes authorizing wife to release 
dower, and authorizing her to con¬ 
tract with husband, properly execut¬ 
ed contract to release dower to hus¬ 
band is valid —^Pearre v. Grossnickle. 
114 A 725, 139 Md. 1—19 C.J. p 612' 
note 79 [d]. 

(2) With regard to such contracts 
it is not enough that the husband 
granted property to the wife equal to 
or exceeding the value of her dower, 
but it must be proved that the grant 
was made and accepted in lieu there¬ 
of; and evidence was held not to 
show agreement to accept gifts In 
lieu of dower.—^Pearre v. Grossnickle, 
114 A. 725, 139 Md. 1. 

In MlBsonn, under statute so pro¬ 
viding, where a postnuptial contract 
makes provision for the wife in lieu 
of dower she may accept it and be 
barred of dower or renounce it and 
claim dower, but she cannot have 
both.—Roberts v. Walker, 82 Mo. 209 
—Garbut v. Bowling, 81 Mo. 214—19 
C.J. p 612 note 79 [e]. 

In ITew Toift, under statute so pro¬ 
viding, If pecuniary provision is 
made for a wife after marriage In 
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or invalid.l^ Statutes prescribing the manner of 
executing such contracts must be complied with.20 

Separation agreements. In some jurisdictions 
dower cannot be released by provision to that effect 
in a separation agreement, such agreement being 
invalid as against public policy .21 Such an agree¬ 


ment has, however, been held valid in other juris- 
dictions,22 at least where made through the inter¬ 
vention of a trustee.23 The agreement must be 
fair and equitable,24 based on an adequate consider- 
ation,25 and the wife must have acted with full 
knowledge of her rights,26 and without fraud or co- 


lieu of dower, she may elect whether 
she will take such provision or be 
endowed, hut she is not entitled to 
both.—^Jones v. Fleming, 10 N.E 693, 
104 NY. 418, reversing 37 Hun 227— 
19 C.J. p 512 note 79 [g]. 

19. Zn Iowa 

(1) An agreement between hus¬ 
band and wife by which she releases 
her dower rights is void under a 
statute which expressly provides 
that, when property is owned by 
either husband or wife, the other has 
no Interest which can be made the 
subject of contract between them.— 
Paup V. Shelby County State Bank of 
Harlan. 193 N W 529, 195 Iowa 1213 
—^Kolb V. Mall. 174 N.W. 226, 187 
Iowa 193—19 CJ p 512 note 79 [b]. 

(2) However, where husband con¬ 
veyed his separate property to wife 
by warranty deed, reserving life es¬ 
tate in himself and at same time 
husband and wife entered into trust 
agreement hereby wife agreed that 
on her death property was to go to 
granddaughter or granddaughter’s 
heirs, provided she or any of her 
heirs survived wife, trust agreement 
was not void as a contract dealing 
primarily with w ife’s inchoate right 
of dower within prohibition of stat¬ 
ute.—Young V Young-Wishard, 288 
N.W. 420. 227 Iowa 431. 

(3) Where a conveyance by a hus¬ 
band to his -wift made in pursuan< e 
of a contract between them, whereby 
the wife agreed to accept the convey¬ 
ance as part of her share in the hus¬ 
band’s property, was an attempt to 
deal with the wife’s inchoate interest 
contrary to this statute, the conten¬ 
tion that the conveyance should be 
upheld because of an additional con¬ 
sideration of a resumption of marital 
relations as expressed in a memo¬ 
randum agreement executed concur¬ 
rently with the contract to convey, 
was held not tenable where the 
memorandum agreement was sepa¬ 
rate from the contract to convey 
and the latter was the only evidence 
of the consideration for the convey¬ 
ance.—Paup V. Shelby County State 
Bank of Harlan, supra 

Ztk Tfeiw Jersey the ^statute leaves 
the ability of husband and wife to 
contract as it was at common law.— 
Ireland v. Ireland, 12 A. 184, 43 N.J. 
Bq. 311. 

Bbl Ohio 

(1) Under statutes providing that, 
while husband and wife may con¬ 
tract with each other, they may not 


thereby "alter their legal relations,’’ 
they may not enter into contract to 
release dower rights —Du Bo is v 
Coen. 125 N.E. 121, 100 Ohio St 17 
(2) However, it has been held that 
husband may provide jointure for 
w^ife after marriage, she ha\ing 
right of election at his death — 
Spangler v. Dukes, 39 Ohio St. 642 
In. Oregon. 

(1) Conveyance or release to the 
husband by the wife of her inchoate 
right of dower in his lands is void — 
Hou‘^e V Fowle. 29 P. 890, 22 Or 
303—House v. Fowle. 25 P. 376, 20 
Or. 163. 

(2) Where testator and wife exe¬ 
cuted deed and testator had grantee 
execute a mortgage to secure pay¬ 
ment of a certain sum which was 
turned over to testator, testator and 
his testamentary trustee could not 
attack validity of deed on ground 
that It was violative of this stat¬ 
ute since sole purpose of deed was to 
bar widow* from asserting a dower 
right —Callan v Western Investnu iit 
& Holding Co. 72 P.2d 48, 157 Or 
412. 

Zn ITirginia, under statute provid¬ 
ing that wife can release dower by 
joining with husband in deed of land, 
or by executing her own deed after, 
but not before, husband conveyed the 
land, she cannot convey her right to 
anyone, including husband, as long 
as husband owns such property — 
Powell V. Tilson, 170 S E. 750, 161 
Va. 318. 

20. Ind —Randles v. Randles, 63 
Ind. 93. 

Statute held inapplicable 

Statute which provides that mar¬ 
ried woman may release right of 
dower by deed duly executed and 
acknowledged does not apply to con¬ 
veyance by wife to husband, and con¬ 
tract by wife releasing dower to hus¬ 
band is not invalid because not ac¬ 
knowledged—Carling v, Peebles, 74 
N.E. 87, 215 Ill. 96. 

21. Conn —Stilson v. Stilson, 46 
Conn 15 

19 C.J p 513 note 81. 

Separation agreements generally see 
C.J S title Husband and Wife §§ 
591—607, also 30 C J. p 1058 note 74 
—p 1071 note 81. 

2SL Kan.—Fischer v. Leach, 263 P 
295, 124 Kan 97, certiorari denied 
Leach v. Fischer, 48 S.Ct. 213, 276 
U.S. 618, 72 LEd. 734 
Ky.—Young v. Watson, 3 Ky.Op. 210. 
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Mo—North V North, 100 S.W 2d 582, 
339 Mo. 1226, 109 ALR 1061 
19 C J. p 513 note 82. 

Zh Arkansas 

(1) Such an agreement has been 
made valid by express statute—Me- 
Oaugh v. Mathis, 198 S W. 1147, 131 
Ark 221 

(2) Prior to such statute such 
agreement was held invalid — Bower.s 
V. Hutchinson, 53 SW 399, 67 Ark 
15. 

Zn Ohio, under statute which, while 
authorizing contracts between hus¬ 
band and wdfe, prohibits contracts 
W'hich alter their legal relations, 
“exci^pt that they may agree to an 
immediate separation, and make pio- 
visions for the support of either of 
them and their children during the 
separation,’’ they may, in a sepa¬ 
ration contract agree to release dow¬ 
er—Iloagland v lloagland, 148 NE 
585, 586, 113 Ohio St 228. 

Purpose of agreement 

(1) Agreement releasing dower In 
cornu <t ion with separation of hus¬ 
band and wife is valid if it is the re¬ 
sult of separation, but not if it is to 
promote such separation—Gore v 
Plair, 159 SK 698. 173 Ga 88—Birch 
V Anthony, 34 S E. 561, 109 Ga. 349, 
77 Am S R 379. 

(2) Agreement, purpose of which 
is to sc c’ure divorce between i»arlies, 
h.is lueii held invalid as against pub¬ 
lic policy—Bridgefoid v. Gioh, 156 
A 612, 102 I»a Super. 138, affirming 13 
PaDist & Co 704, affirmed 158 A 
260, 305 Pa. 554. See Bndgeford v 
Groh, 160 A. 451, 306 Pa 506. 

23. Mo —Garbut v Bowling, 81 Mo 
214 

19 C J p 513 note 83 

Wife is purchaser for value of her 
potential interest under deed of trust 
in nature of postnuptial separation 
agreement.—Crise v Smith, 133 A. 
110, 150 Md. 322, 47 A.L R. 467. 

24. ITS—Cole v. Blankenship, CC 
A W Va., 30 F 2d 211. 

Ala—Collier v. Tatum, 160 So. 530, 
532, 230 Ala 218, citing Corpus JU. 
ris. 

Mich—Bechtel v. Barton, 110 N.W. 
935. 147 Mich. 318. 

25w U S.—Cole V Blankenship, C.C. 

AW.Va., 30 F.2d 211. 

19 C.J p 613 note 85. 

26. U S.—Cole V. Blankenship, su¬ 
pra. 

Ohio.—Snyder y. Buckeye State 
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ercion.27 The agfreement to be valid must have for 
its object an actual and immediate, and not a con¬ 
tingent or future, separation,^* and must be followed 
by such separation and a subsequent reconcilia¬ 
tion will abrogate such agreement.*® The intention 
to surrender dower rights must clearly appear from 
the agreement,*^ a mere inference being insuffi¬ 
cient;** but It is not essential that the conveyance 
specifically state that it is made for that purpose, 
where such intention clearly appears from the in¬ 
strument.** There should be a substantial compli¬ 
ance with statutory provisions, if any, relating to 
the agreement.*^ Such an agreement will not be 
effective as a waiver of dower where the husband 
fails to perform his part of the agreement.*® 

Subsequent separation, A mere separation, no 
matter how long continued, cannot sever the mar¬ 
riage relationship so as to render inoperative a pre¬ 
viously made contract relinquishing dower.*® 

§ 57. Conveyance or Alienation by Husband 

The effect of the husband’s conveyance or aliena¬ 
tion of his property on the wife’s right of dower is 
coiisidcrcd in §§ 58-60 immediately following. The 
effect of the husband’s taking title in the name of a 


third person for the purpose of preventing dower 
from attaching is considered in § 32 supra. Con¬ 
sult Pocket Parts for later cases. 

§ 58. - Before Marriage 

Conveyances made in good faith before marriage bar 
dower in the property conveyed; but, where they are 
made in contemplation of marriage* without the knowl¬ 
edge or consent of the intended wife, and for the purpose 
of depriving her of dower In the property, they are void 
and will be set aside. 

It is very generally held that conveyances made 
in good faith by a husband before marriage are free 
of the claim of dower,*7 even though not recorded 
at the time of the marriage,** or recorded only a 
short time before.** Thus, a conveyance made on 
the eve of marriage for the purpose of carrying out 
a previous valid and enforceable contract is good 
against the claim of dower.^® A deed executed but 
not delivered before marriage will not bar dower 
nor will a conveyance which was not to take effect 
until the husband’s death.^* Dower may, however, 
be barred by a deed which is actually delivered to 
the grantee and is to take effect on delivery, even 
though It is redelivered to the grantor for safe-keep¬ 
ing ,^3 and delivery in escrow before marriage is 


Buildmic & Loan Co, 160 NE 37, 
26 Ohio App 166 

27. Mich —Kandall v Randall, 37 
Mich 063 

Ohio—Snjdf^r v Rucke>e Stale 
RuildiriK & Loan Co, 160 NE 37. 
26 Ohio App 166 

28. Ohio—Hoaf^land v Hoagland, 
148 NE 5S5. 113 Ohio St 228. 

19 C J p 513 note 87. 

29. Ohio —Snyder v. Buckeye State 
Building: & Loan Co., 160 NE 37, 
26 Ohio App 166. 

A^rreement deemed termlnAted 

Where wife continues to live with 
and receive support from husband 
after she had entered into separation 
agreement for release of dower, 
agreement w'lll be deemed to have 
been ended and wife will be entitled 
to dower in his estate —Sherman v 
Sherman, 252 SW 27, 159 Ark 364. 

30. Pa.—In re Schiclke’s Estate, 20 
PaDist. & Co 453 
Postnuptial affrsMueut, as distin¬ 
guished from separation agreement, 
is not so affected by reconciliation 
after separation —In re Schielke's 
Estate, supra 

31. Mo —In re Wood’s Estate, 232 
SW. 671, 288 Mo 588. 

Xelsase of debts and claims 

An agreement by a wife, in con¬ 
templation of divorce to release hus¬ 
band from all present and future lia¬ 
bilities for debts, necessaries, at¬ 
torney’s fees, or anything else, did 


not embrace her inchoate right of 
dower, which is not a debt or claim 
against the husband or his estate — 
Knapp V Knapp, 135 N E 732, 303 
111 535 

32. Pa—In re MeVay, 103 A 505, 
260 Pa 83 

33. Kan —Fischer v Leach, 258 P 
295. 124 Kan 97 certiorari denied 
Leach v Fist her, 48 S Cl 213, 276 
rs 618, 72 LKd 734 

Ky—Morgan v Sparks, 108 SW 233, 
32 KyL 1196 

34. Pa—Walsh v Kelly, 34 Pa 84. 
19 C J p 513 note 88. 

3R Ark—Mitchell v Powell, 109 S 
W.2d 165, 194 Ark 638 

36- Ky —Johnson’s Adm’r v John¬ 
son, 22 S W 2d 124, 231 Ky 740 

37. Ind.—Loeser v. Loeser, 163 N E 
540. 88 Ind.App 150 
Mich —Bartkowiak v Bartkowiak, 
283 N W 49. 286 Mich 623— 

Van Valkenburgh v. Gray, 222 N 
W. 180, 244 Mich. 638—Connelly v 
Ford. 168 NW 411, 202 Mich 558 
19 C.J. p B13 note 91 
Seizin necessary for dower generally 
see supra fi 10. 

Prima fheis good 

Except as appears below In this 
section, such conveyance, whatever 
may be the circumstances, and even 
the moment before marriage, is prima 
facie good and becomes bad only on 
the imputation of fraud.—Jenkins v. 
Rhodes, 66 S.E. 332, 106 Va. 664— 
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Gregory v. Winston, 23 Gratt. 102, 64 
Va 102 

Pursuant to antenuptial agreement 

Where antenuptial agreement pro¬ 
vided that wnfe should take no inter¬ 
est in a particular piece of property, 
and husband conveyed such property 
prior to marriage, it cannot be said 
that conveyance was intended to de¬ 
feat dower—McCulley v. Hardeman, 
223 S W 146, 143 Tenn 1. 

38. Ky.—Hounshell v Hounshell, 23 
S W.2d 959, 232 Ky. 532. 

Me —Galchell v. Gatchell, 143 A. 169, 
127 Me 328. 

19 CJ p 514 note 93. 

.Reason for role 

Husband is not seized of land pre¬ 
viously conveyed whether conveyance 
was recorded or not —Ilaire v. Haire, 
53 S K 340, 141 N.C. 88. 

39. Mass—^Allen v. Allen, 99 N.E 
462, 213 Mass. 29. 

40. Ill.—Daniher v. Daniher, 66 N.E. 
239, 201 111. 489. 

19 C.J. p 514 note 98. 

Moral obligation insnfllcient 
Ill.—Dunbar v Dunbar, 98 N.E. 663, 
254 Ill. 281. 

19 C.J. p 514 note 99. 

41. Mich.—Miller v. Stepper, 32 
Mich. 194. 

19 C.J. p 614 note 96. 

42. N.C.—Pridgen v. Pridgen, 129 S. 
E. 419, 190 NC. 14)2 

43. Wis.—Sederlund v. Sederlund, 
187 N.W. 760, 176 Wis 627. 
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sufficient, although delivery to the grrantee is not 
made until after marriage.^^ 

Conveyances fraudulent as to wife. Conveyances 
to preclude recovery of dower by the wife must be 
free from fraud as against her, the general rule be¬ 
ing that conveyances of real estate made by a man, 
without the knowledge of his intended wife, and for 
the purpose of defeating the interest which she 
would acquire in his estate by the marriage, are void 
as to the wife,^^ ^nd will be set aside by a court of 
equity.^® However, whether a conveyance is fraud¬ 
ulent as to the wife must be decided in the light of 
the facts and circumstances of each case.^*^ Thus, 
a voluntary conveyance, made before any engage¬ 
ment of marriage and not in contemplation thereof, 
will be upheld as against the wife’s dower,^® even 
though the wife was ignorant of that fact;^® but a 
man cannot convey his land by way of gift on the 
eve of, or in contemplation of, marriage without the 


knowledge or consent of his intended wife and thus 
bar her of the rights of a wife in the land con¬ 
veyed, since such a conveyance constitutes a fraud 
on her marital rights,®® and such a conveyance will 
be set aside,®! Where a conveyance is set aside as 
fraudulent to the wife, it will be set aside or de¬ 
clared void only to the extent that it affects the 
wife’s inchoate right of dower,®^ although it has 
also been held that since dower initiate is not a fixed 
amount equity may set aside the entire transaction.®® 
While it has been held that the wife’s knowledge, 
prior to marriage, of such conveyance defeats a 
subsequent claim of dower,®4 it has also been held 
that the mere fact that a wife had such knowledge 
does not as a matter of law operate as an estoppel 
against her.®® 

It has been broadly held in respect of voluntary 
conveyances to children of the grantor in contem¬ 
plation of marriage that the purpose to deceive and 


44. Ind—Smiley v. Smiley, 16 N.E. 

585. 114 Ind. 258. 

19 C.J. p 514 note 97. 

45- Ill—Deke v. Huenkemeier, 124 
NE 381, 289 Ill. 148 
Ky.—Rowe v. Ratliff, 104 S W.2d 437, 
268 Ky 217. 

N Y —Rubin v. Myrub Realty Co, 
279 NTS 867, 869. 244 App.Div. 
541, citing Corpus Juris. 

19 C.J. p 514 note 5. 

Saitto protection so croditors 

With respect to her marital rifirhts, 
law affords same protection to wife 
as to creditor, and wife is within 
protection of statute agrainst convey¬ 
ances made with intent to defraud. 
—Knig^hts v Knigrhts. 133 N E 377, 
300 111 618 

46. Mo.—Weller v. Collier, 199 SW. 
974 

19 C.J p 515 note 6. 

Setting: aside conveyance as restoringr 
dower see infra S 66. 

47. Ill—Jarvis v. Jarvis, 122 N.E. 
121, 286 Ill 478 

48. Mich.—Griffin -v. Griffin, 196 N. 
W. 384. 225 Mich. 253 

N.Y.—Bliss v. West, 11 N.Y.S. 374, 
68 Hun 71. 

Olft to Infant; possession retained 

Where father made gift of certain 
property to infant child prior to a 
second marriage, dower rights of 
second wife did not attach to prop¬ 
erty, although it vras left in posses¬ 
sion of father, he being deemed to 
hold as guardian. 

Ark. —^Haynes v. Gwin, 209 S.W. 67, 
137 Ark. 387. 

Sla.—Lange v. Lange, 182 So 807, 133 
Fla, 447. 

Win.—^Sederlund v. Sederlund, 187 N. 
W. 760, 176 Wis. 627. 


Wife must show existence of con¬ 
tract of marriage at time of convey¬ 
ance to establish right to dower — 
In re Mann’s/Estate, 208 NW 310, 
201 Iowa 878. 

40. Ky—Hounshell v. Hounshell, 23 
S W.2d 959, 232 Ky. 632. 

50. Ky—Anderson v. Anderson, 240 
SW. 1061, 194 Ky 763. 

KY—Rubin v Myrub Realty Co., 279 
N.Y.S. 867. 869, 244 App Div. 641, 
citing Corpus Juris. 

19 C.J. p 515 note 9. 

Ibength of ti3ns heforo marriage 
Whether transfer before marriage 
is invalid as having been made on 
eve of, and in contemplation of, mar¬ 
riage depends on facts of each case, 
since the term “In contemplation of 
marriage” is not susceptible of any 
fixed or arbitrary meaning as to 
length of time; and it has been held 
that conveyance twenty-two months 
before marriage may have been made 
in contemplation of marriage.—Jarv¬ 
is v. Jarvis. 122 N.E. 121, 124, 286 Ill 
478. 

Vuturs wife not jret selected 

A voluntary conveyance of proper¬ 
ty, made with the specific Intent to 
defraud a future wife of her marital 
rights. Is void, although the grantor 
has not at the time of the conveyance 
selected any particular person as his 
wife. 

Ill —Jarvis v. Jarvis, 122 N.E. 121, 
286 111. 478. 

S.C.—^Watson v. Cox, 108 S.B. 168, 117 
SC. 24. 

19 C J. p 616 note 9 [a]. 

Bvldenoe held snttoient 

S C —^Watson v. Cox, supra. ^ 

51. Ill.—Deke v. Huenkemeier, 102 
N.E. 1059, 260 Ill. 131, 48 L.R.A.,N. 
S., 612, Ann.Cas.l914D 290. 
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Ky—Anderson v. Anderson, 240 S W. 
1061, 194 Ky 763 

Necessity of grantee’s participation 

Where conveyance is purely volun¬ 
tary, it is not necessary that grantee 
shall participate In fraudulent intent 
of grantor In order that conveyance 
may be set aside—^Higgins v Hig¬ 
gins, 76 NE. 86, 219 Ill 146, 109 Am 
SR 316. 

Yalldity as betweem parties to con¬ 
veyance does not affect w'lfe’s right 
to maintain suit in equity to place 
all parties in statu quo—Vordick v. 
Kirsch, Mo , 216 S.W 619. 

SuAciency of complaint 

Bill seeking to t ancel decedent's 
deed was held defective as bill by 
wife for fraud perpetrated in antici¬ 
pation of marriage, because of failure 
to aver marriage negotiations and ex¬ 
ecution of deed with intent to de¬ 
fraud Intended wife —Sibley v. Ken¬ 
nedy, 140 So. 552, 224 Ala. 354. 

58. 111.—Deke v. Huenkemeier, 102 

NE. 1069, 260 Ill 131, 48 L R.A., 
NS., 512, AnnCas.l914D 290. 
Mich —Bartkowiak v. Bartkowlak, 
283 N.W. 49, 286 Mich. 623. 

53. Orsditors’ rights distinguished 

One difference between wife's 
rights and those of creditors is that 
creditors have their claims fixed by 
adjudication as to amount.—Vordick 
V. Kirsch, Mo., 216 S.W. 619. 

54- Ky.—Smith v. Erwin, 82 S.W. 
411, 26 Ky.L. 760. 

Wife must show that she was not 
advised of conveyance before her 
marringe to establish right to dower. 
—In re Mann’s Estate, 208 N.W. 310, 
201 Iowa 878. 

65. N.H.—Cook V. Lee, 68 A. 611, 
72 N.H. 669. 
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defraud the intended wife will be imputed to the she can claim only through his title.®^ This has 
grantor who conceals the transfer until after mar- been held, although such conveyance was subse- 
riage, although no actual misrepresentation or de- quently set aside by the husband’s creditors.®^ 
ceit appears,®® and although no actual fraud was 

intended.®'^ However, it has also been held that § Day of Marriage 

such conveyances are only prima facie fraudulent, in general, a husband’s conveyance on the day of mar- 

and that, if the property conveyed constitutes the conveyed, 

bulk of the husband’s estate or was such an ad- A deed executed by the husband on the day of his 
vancement to his children as was unreasonable when marriage, aliening his lands, does not deprive the 
compared with the value of his entire property, the wife of her dower therein, for seizin and marriage 
conveyance is fraudulent as to his intended wife,®® existing on the same day are in existence at the 
but that, if the conveyance is made for the purpose same time, and dower results as a legal conse- 
of providing for the children and not to defraud the quence.®^ Apart from this rule, the rules applica- 
intended wife, and the advancement is reasonable ble to conveyances in contemplation of marriage ap- 
when considered with reference to the property of ply also to conveyances on the same day as, but 
the grantee, it will not be held fraudulent.®® A for- before, marriage.®® 
tiori is the conveyance valid where the intended 

wife had knowledge of it and afterward accepted a § 60. — After Marriage 

voluntary conveyance of property equal in value to Except where, by statute, the wife takes dower only 

an inchoate dower interest in the property covered In lands of which the husband was seized at death, the 
by the conveyance to the children,®® or where the oeneral rule Is that the husband cannot defeat dower 

by conveyance or alienation of his property. 

conveyance was not made in contemplation of mar¬ 
riage, whether the intended wife knew of it or not.6i Except where the common-law rule that inchoate 

dower attaches at the concurrence of marriage and 
Conveyance fraudulent as to creditors. A convey- seizin, sec §^44 supra, is changed by statute, the gen- 
ance of lands by a husband before marriage in fraud eral rule is that no act of the husband alone in the 
of his creditors effectually bars his widow’s dower nature of an alienation, conveyance, or other charge 
therein, for the conveyance is binding on him, and will defeat dower,®® or the statutory interest in lieu 

35. 38, 211 NC 613, 110 A.L..R. 980, 
quoting Oozpiis Juris. 

19 C J. p 515 note 20 

63. Mo.—Gross v Langre, 70 Mo. 45 
Restoration of dower rigrht by set¬ 
ting aside fraudulent conveyance see 
infra S €6. 

64. Ky—Stewart V. Stewart, 3 J.J. 

Marsh 4 8 

Fractions of day see the C J S title 
Time § 16. also 62 C.J. p 978 note 
93-p 983 note 55 

65. Ark—Harrison v. Harrison, 127 
S.W.2d 270, 198 Ark. 64. 

66. US —^Hopkins v Magrruder, DC. 

Md , 34 F Supp 381. opinion supple¬ 
mented 35 F Supp 79. 

Ala—Hamm v Butler, 112 Bo 141, 

216 Ala 572—People's Bank of Red 
Level V Barrow & Wigrgins, 94 So 
600, 208 Ala 433 

Fla—Blount v. Bost, 121 So. 472, 97 
Flo. 449. 

Ill.—Kaminskas v. Oepauskis, 17 NE 
2d 668, 369 Ill. 566, affirming 12 N 
E.2d 218, 293 Ill.App 273, and 12 
N.E.2d 221, 293 Ill App. 626—Weyer 
V. Harwell, 168 K.E 475, 327 111 
214 

Iowa.—Harrington v Feddersen, 226 
N.W. 110, 208 Iowa 664, 66 A.L R 
69—Louisa County v Grimm, 212 
N.W. 324, 203 Iowa 23. 

Ky.—Rowe v. Ratliff, 104 S.W.2d 437. 
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268 Ky. 217—Bartlett v. Buckner's 
Adm’r, 97 SW.2d 806, 265 Ky. 747. 
Mich —Oades v. Standard Savings & 
Loan Ass'n, 241 N.W. 262, 257 

Mich. 469—Wagner v. Wagner, 211 
NW 738, 237 Mich. 371, modified 
on other grounds 216 N W 433, 
241 Mich 191 

Mo—In re Bernays' Estate, 126 S.W. 

2d 209, 344 Mo. 135, 122 A.L.R. 169. 
N Y.—Markert v. Peinblatt, 231 NY 

5 624, 224 AppDlv. 525, modified 
on other grounds 166 N.E. 344, 260 
N.y. 613. 

NC—Boyd V. Brooks, 160 S.E. 178, 
197 NC 644 

Or—In ro Brown's Estate, 14 P.2d 
1107, 140 Or. 615 

Pa—Bridgeford v. Groh, 9 Pa.Dist. 

6 Co. 6 

SC—^Watkins v. Justice, 98 S E. 193, 
112 S.C 329. 

19 C J. p 516 note 25. 

However, it has been said that a 
commissioner's deed, conveying tract 
to widow as dower interest in her 
deceased husband's land, could not 
prevail over husband's earlier con¬ 
veyance of part of same tract to his 
son.—^Whitaker v. Shepherd, 134 S. 
W 2d 604, 280 Ky 718. 

Conveyance as against nonresident 
wife ve supra § 7. 

Husband’s mortgage as bar to dow¬ 
er see supra S 36. 


50. Iowa—Wallace v. Wallace, 114 
N W. 913, 137 Iowa 169. 

19 C J p 515 note 13. 

57. N D —^Arnegaard v. Arnegaard, 
75 N.W 797, 7 N.D. 475, 41 L.R A. 
258 

Ohio.—Ward v Ward, 67 N.E. 1096, 
63 Ohio St 125, 81 Am S.R. 621, 51 
L.R.A. 858. 

58. Ky—Pennessey v. Fennessey, 2 
S.W. 168, 84 Ky B19, 8 Ky.L 477, 4 
Am.SR 210. 

Saif of estate; independent ohildzen 

The rule that a voluntary convey¬ 
ance by one who had an agreement 
to marry is not a fraud on the in¬ 
tended wife in case such conveyance 
is to dependent children and does not 
exceed a reasonable advancement 
to them does not validate a convey¬ 
ance of almost half of the grantor's 
real estate to children not dependent 
on the grantor—Anderson v. Ander¬ 
son, 240 S W. 1061, 194 Ky. 763. 

59. Ill —Jones v. Jones, 72 N.E. 695, 
213 Ill. 228. 

19 C J. p 615 note 17. 

ea Ill. — Clark V. Clark, 66 N.E. 82, 
183 Ill. 448, 76 Am S R 116. 

61. N.C.—Tate v. Tate, 21 N.C. 22. 

68 . Fla.—^Lange v. Lange, 182 So. 
807, 133 Fla. 447 

N.C.—^McLawhorn v. Smith, 191 S.E. 
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althoug^h he may dispose of his property 
subject to his wife’s right of dower.®* This prin¬ 
ciple applies with full force and effect notwith¬ 
standing fraudulent representations made by the 
husband to the purchaser to the effect that he was 
unmarried,®® and notwithstanding the perpetration 
of any other fraud by him not participated in by his 
wife."^® However, the general rule does not apply 
to a conveyance after marriage in performance of a 
valid contract of sale executed before marriage, and 
the contract constitutes an equitable bar of dower.^i 
Statutory change of rule. In jurisdictions in 
which the common-law rule has been modified by 
statutory provision that the widow’s dower attaches 
only to the lands of which the husband died seized, 
the husband’s alienation of his lands during cover¬ 
ture deprives the wife of her dower.The same 
rule applies to personalty under a statute giving the 
wife dower in personalty which the husband owned 
at the time of his death.It has been held that to 
defeat dower under such statutes, the conveyance 


must be made in good faith and for a valuable con¬ 
sideration,*^^ and that, if it is made with the intent 
to defeat the wife’s right of dower, it is void as to 
her,7® even though made for a valuable considera¬ 
tion, if the grantee knew of the intention to deprive 
the wife of her dower.'^® However, it has also been 
held that, where the sale or conveyance is not a 
mere colorable transaction, but is intended actually 
and presently to transfer title, it is immaterial that 
the purpose of the conveyance is to defeat dower. 
The operation of the rule is not affected by the fact 
that the conveyance was not recorded until after the 
husband’s death. 

In at least one jurisdiction, under statute so pro¬ 
viding, the husband's conveyance to satisfy a hen 
created by a deed in which she joined,*^® or to satis¬ 
fy a hen for purchase money,*® will deprive her of 
dower. 

Assignment for benefit of creditors. A wife can¬ 
not be required to release her dower right in land 


Personalty not within mle 

Iowa.—Lunning v. Lunning, 168 N.W. 
140. 

Oonveyanoes to children or heirs 

made by husband after marriage are 
subject to same rules as conveyances 
to strangers, and, unless otherwise 
provided by statute, do not affect 
dower right of wife.—Mitchell v Mit¬ 
chell, 159 N.E3 274, 328 Ill. 136—19 
C.J. p 517 note 45. 

67. Ind —Wachstetter v. Johnson, 
108 NB 624, 61 Ind.App. 659. 

19 C.J. p 516 note 26. 

68 . III.—^Weyer v. Harwell, 158 N E 
476, 327 111. 214. 

Ky.—Bartlett v. Buckner’s Adm'r, 97 
S W.2d 805, 265 Ky. 747, 

Mich.—^Wagner v. Wagner, 211 N.W. 
738, 237 Mich. 371, modified on oth¬ 
er grounds 216 N.W 433, 24i Mich. 
191—Glue V. Klein, 197 N.W. 691, 
226 Mich. 175. 

N.C.—Boyd V. Brooks. 150 S E. 178, 
197 NC. 644. 

Zf wifs dies before husband, title 
previously conveyed by husband alone 
becomes absolute —Louisa County v. 
Grimm, 212 N W. 324, 203 Iowa 23. 

Ciontraet of sale 

Husband executing contract of sale 
holds title in trust for purchaser, 
subject only to wife’s inchoate in¬ 
terest —Railroadmen’s Bldg & Sav 
Ass’n V. Rifner, 163 N.E. 236, 88 Ind 
App. 580. 

8nch oonveynnoe is not fraudulent 

as to wife, and she is not entitled to 
set it aside, even though deed was 
signed by another woman and pur¬ 
ported to convey dower rights — 
Hayes v. Hayes, 269 Ill.App. 600, 


transferred, see 170 NE 208, 338 Ill 
345. 

69. Ill—Haller v. Hawkins, 92 N.E. 
299, 245 Ill 492. 

70. Ill —^Hayes v. Hayes, 259 Ill App 
600, transferred, see 170 N E. 208, 
338 Ill. 345 

39 CJ p 616 note 28. 

The mle of privity which charges 
Innocent heirs with the fraud of their 
ancestor does not apply to the widow, 
so that equity will grant her the 
same measure of protection as if she 
were a stranger as against a convey¬ 
ance in fraud of creditors —McGehee 
v. Garringer, 224 S.W. 828, 284 Mo. 
466. 

71. Ohio —^Rohn v Leach. 24 Ohio N. 
P,NS., 459, affirmed 1 Ohio L. Ab¬ 
stracts 700. 

19 C J. p 514 note 1. 

Contract not in writing 
This is so, although contract was 
not in writing, if it was performed in 
part by purchaser —Madigan v. 

Walsh, 22 Wis 601—19 C.J. p 614 
note 2 

Power of attorney 

Merely giving before marriage a 
power of attorney to convey will not 
bar dower, where no binding contract 
to convey was made before marriage 
by the attorney under the power.— 
Britt V. Gordon, 108 NW. 319, 132 
Iowa 431, 11 Ann.Cas. 407. 

72. Ga.—Hill v. Smith, 136 S.E. 423, 
163 Ga 71—^Harber v. Harber, 108 
S.E. 520, 162 Ga. 98. 

19 C.J. p 616 note 30. 

73. U.S.—West V. Miller, C.C.A.Ill., 
78 F.2d 479, certiorari denied 66 
0.Ct. 166, 296 U.S. 633, 80 L.Ed 

460. 


Fla—Williams v. Collier, 162 So 868, 
120 Fla 248, den> iiig rehcaiing 158 
So 815, 120 Fla 248 

74. Miss —Gibbons v. Brittenum, 56 
Miss. 232 

19 C.J. p 616 note 31. 

75. Miss—^Jiggitts V. Jiggitls, 40 
Miss 718 

19 C J. p 617 note 32. 

Intent must be clearly shown 
US—West Miller, CC.AIll, .78 F 

2d 479, certiorari denied 66 S Cl 
156, 296 US 633, 80 L Ed 450. 
Actual specific intent 

To render such conveyance void 
as to wife there must have been an 
actual specific intent to defraud her 
thereby—McIntosh v. Ladd, 1 
Humphr., Tenn , 459. 

76. Tenn—Brewer v. Connell, 11 
Humphr 500 

77. Ga.—Sorrells v. Sorrells, 134 S. 
E. 767, 162 Ga. 734. 

detention of possession 

The fact that grantor was to re¬ 
tain possession during his life did 
not invalidate conveyance whereby 
title and ownership were actually and 
presently transferred, even though 
grantor’s purpose was to deprive wife 
of dower—Harber v, Harber, 108 S. 
E. 520, 152 Ga. 98. 

78. N C.—Norwood v. Marrow, 20 N. 
C. 678. 

Tenn—Chester v. Greer, 6 Humphr. 
26. 

19 C.J. p 617 note 35. 

79. Ky—Schweitzer v. Wagner, 22 
S W. 883, 94 Ky. 458, 16 Ky.L. 229. 

19 C J. p 617 note 37. 

89. Ky.—Johnson v. Cantrlll, 17 S. 

W 206, 92 Ky 69, 18 Ky.L. 497, 

19 C.J. p 617 note 37. 
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of her husband for the benefit of creditors.®^ While , 
there is some authority to the contrary,®^ it is very 
generally held that an assignment by a husband for 
the benefit of his creditors does not at common law 
impair the wife’s right of dower where she does not 
join in the conveyance.®® Even if she docs join, 
her right of dower will not be barred, unless the rep¬ 
resentations employed to induce her to sign are free 
from fraud ;®^ nor will her joinder release dower in 
land previously conveyed by the husband alone.®® 
The wife’s dower will not be barred by a subsequent 
sale by the assignee of the lands assigned where she 
does not join in the conveyance,®® except where 
such sale is regarded as a judicial sale.®^ Where 
the law only gives the wife an interest in the land 
of which the husband dies seized and possessed, it 
is not necessary for the wife to join in order that 
her dower right may be barred.®® 

As to particular interests m land. In those juris¬ 
dictions in which dower does not attach to lands 
held in joint tenancy, the conveyance by a joint ten¬ 
ant of his interest in such lands deprives his wife of 
her dower,®® but, where dower attaches to such 
lands, there cannot be a valid conveyance by one 
joint tenant alone to preclude his wife’s dower.®® 
The conveyance by all the cotenants of land held in 
common does not affect the dower rights of a co- 
tenant’s wife who did not join therein;®! but, 
where an equal and fair division is made of the 
lands held in common among the tenants, the right 
of dower of the wife of either of them will attach 
only to the part assigned to her husband,®® even 
though she did not consent to such division, since 
any tenant may bring about a compulsory partition 
to which her rights would be subject.®® It has been 


§ 61 

held that, where a husband alone makes a convey¬ 
ance of property which he and his wife hold as ten¬ 
ants in common, she would remain possessed of one 
third of his interest, and her own one-half inter¬ 
est.®^ A conveyance of partnership lands will not 
bar dower therein, unless it is required for the pay¬ 
ment of partnership debts and for the purpose of 
winding up the affairs of the partnership.®® 

While it has been held that a reconveyance of 
property to satisfy a lien thereon for the purchase 
money will terminate the wife’s right of dower,®® 
there is also authority to the contrary.®^ Where a 
husband, unable to perform the conditions subse¬ 
quent on which the property was conveyed to him, 
reconveys the property, the wife’s dower therein 
will terminate.®® The widow is entitled to dower 
in lands bargained by the husband in his lifetime 
to a third person, the purchase money remaining un¬ 
paid, and the title to the land being retained by the 
husband in himself until his death.®® 

§ 61. Judicial Sale or Decree 

Except as the rule is affected by statutory changes, 
inchoate dower cannot be divested by a Judicial sale or 
decree except where the sale is to satisfy a lien which 
existed before dower attached. 

The inchoate right of dower cannot ordinarily be 
divested by a decree or judgment rendered in a 
proceeding instituted by creditors for the payment 
of the husband’s debts, or a sale thereunder, unless 
there is a statutory provision to the contrary.! 
However, a sale under a judgment or decree to sat¬ 
isfy a lien which existed on land at the time of the 
owner’s marriage, or at the time he acquired the 


81. Mass —Brigrgrs v. Sanford, 107 N. j 
£. 436, 219 Mass 572. 

82. Minn.—Merrill v. Security Trust 
Co, 73 NW. 640, 71 Minn. 61, 70 
Am.S R. 312. 

83. Ohio.—Second Nat. Bank v. Re- 
nick, 19 Ohio App 278. 

19 C J. p 617 note 48 

84^ Pa.—Fleming v. Ogden, 26 A. 

639, 152 Pa. 419 
19 C.J. p 517 note 49. 

85. Pa —Shupe v. Rainey, 100 A. 138, 
255 Pa. 432. 

86 . Ind —^Evansville Improvement 

Co. of Vanderburgh County v. 
Gardner, 128 N E. 471, 76 Ind.App. 
401. 

19 C J p 617 note 61. 

Applicability of otatato 

Statute providing for sale of prop¬ 
erty free of dower in so far as mort¬ 
gages in which she joined, or pur- 
chase-money mortgages, are con¬ 
cerned, does not affect this rule.— 


Second Nat. Bank v. Renick, 19 Ohio 

App 278. 

87- Iowa—Stidger v. Evans, 19 N 
W 850, 64 Iowa 91. 

88 . Tenn—Perkins v. McDonald, 10 
Lea 732. 

19 C.J. p 518 note 52. 

89. U.S.—^Mayburry v. Bnen, Md, 
15 Pet. 21, 10 LEd. 646. 

Ark —Cockrill v. Armstrong, 31 Ark 
580 

90. Mass —Blossom v. Blossom, 9 
Allen 254 

19 C J. p 517 note 39. 

91. Ala—-O'Steen v. O’Steen, 85 So 
647, 204 Ala. 397. 

92. Ala—O'Steen v O’Steen, supra 

19 C.J. p 617 note 40. 

93. Ill—Cole V. Cole, 126 N.E. 762, 
292 Ill. 164. 

Effect Of sale or division in par¬ 
tition see infra S 64. 

9A Iowa.—^Fay v. Smiley, 207 N.W. 
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369, 201 Iowa 1290, modified on oth¬ 
er grounds 209 NW. 307. 

95. Mo—Toung v. Thraaher, 21 S.W 
1104, 116 Mo. 222 
19 C.J. p 517 note 41. 

98- Ill —Hugunin v. Cochrane, 51 III 
302, 2 AmR 303. 

Va—Building, Light & Water Co. v. 

Fray, 32 S.E 68. 96 Va 659. 
Judicial sale to satisfy lien see infra 
§ 61. 

97. S C —Jeffries v. Fort, 20 S E. 
755. 43 SC 48 

98. N Y.—Greene v. Reynolds, 25 N. 
Y.S 626, 72 Hun 665 

99. Ga—Slaughter v. Culpepper, 44 
Ga. 319. 

1. Va—Harmon v. Peery, 134 SB 
701, 146 Va. 678. 

19 C J. p 618 note 54 
Judicial sale as rendering dower ab¬ 
solute see supra § 47 
Estoppel of wife by conduct at sale 
see supra S &!• 
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land, will defeat his wife’s right to dower,* except, 
as appears in § 14 supra, in so far as the wife is 
entitled to dower in the surplus proceeds after sat- 
isfaction of the debt. Moreover, the wife’s dower is 
barred by a judicial sale under statutes so provid¬ 
ing,® or statutes giving the wife dower of only 
those lands of which the husband dies seized and 
possessed,^ or a statute giving dower in lands not 
sold under execution or other judicial sale.® Where 
land is sold under a decree of court for purchase 
money, the purchaser takes it discharged of the 
widow’s right of dower,® unless it is otherwise pro¬ 
vided by statute.7 A decree and sale in an action 
for the admeasurement of the dower of the ances¬ 
tor’s widow to which the wife of an heir is not a 
party does not affect the latter’s inchoate right of 
dower,® 

Tax sale. The effect of a sale of lands for unpaid 
taxes on the inchoate right of dower of the owner’s 
wife will depend on the character of the title se¬ 
cured by the purchaser under the statute authoriz¬ 
ing the sale, so that, if the purchaser is vested under 
the statute with an absolute title to the lands regard¬ 
less of the condition of title at the time of the sale, 
the wife’s dower is barred in the same manner and 
to the same extent as are the rights of other parties 
in interest;® and, if the statute only authorizes a 
sale of the right, title, and interest of the owner of 
the lands, his wife’s inchoate right of dower will not 
be destroyed,^® It has been held that, where the 


wife is not a party to the tax suit, her dower right 
in the property sold will not be affebted.^^ 

Sale by husband's guardian, A statute authoriz¬ 
ing a husband’s guardian to sell his real estate does 
not confer authority on such guardian to dispose 
of the wife’s dower and a sale by a husband’s 
guardian by order of court to pay the balance of 
the unpaid purchase price and other debts will not 
bar the wife’s dower where she was not a party to 
the proceeding had to procure the order. 

§ 62. - Under Mortgage Foreclosure Pro¬ 

ceedings 

Whether a foreclosure aale will bar dower in the prop¬ 
erty depends on whether the mortgage or the right of 
dower was paramount; It is commonly held that a 
foreclosure suit to which wife was not a party will not 
bar dower. 

In general, where, under the rules governing the 
question of priority as between the right of dower 
and mortgages, considered supra § 36, the wife’s 
right of dower is paramount to the mortgage, as 
where it was executed by the husband alone, a de¬ 
cree in foreclosure directing a sale of the mortgaged 
premises and an application of the proceeds to the 
payment of the mortgage debt will not divest the 
wife of her interest.!^ On the other hand, a fore¬ 
closure may bar dower where the mortgage is par¬ 
amount to the wife’s dower right,i® as where the 
mortgage existed at the time of the marriage,^® or 
where the mortgage was given to secure the un- 


8. Ala.—Cheek v. Waldrum. 2o Ala. 
152. 

19 C.J. p 518 note 57. 

3. Minn—^Wade v. Citizens* State 
Bank of St. Paul. 197 N W. 277, 158 
Minn. 231. 

Oompeiuiatloii. to wife 

Under statute so providing court 
may order sale of land free from 
widow’s rights and provide for rea¬ 
sonable compensation to her out of 
proceeds of sale —Bowles v. RutrofF, 
288 S.W. 312, 216 Ky. 557. 

Sale andor testamentaiy power 

Under statute so providing a sale 
under a testamentary power to pay 
debts discharges the land from the 
dower of testator’s widow —Mitchell 
V. Mitchell. 8 Pa 126. 

4. Ky.—Tisdale v. Risk, 7 Bush 139. 
19 C.J. p 518 note 65. 

AM to oqnitable estates 

(1) Where by statute there is no 
right of dower in land held by the 
husband by executory contract or 
other equitable title unless he had 
such title at the time of his death, a 
Judicial sale during marriage of land 
so held bars dower.—^Tisdale v. Risk. 
7 Bush, Ky.. 189. 


(2) Dower in equitable estates 
generally see supra S 29. 

5- Iowa—Sturdevant v. Norris. 30 
Iowa 66. 

19 CJ p 518 note 66. 

OL Va.—^Wilson v. Davisson, 2 Rob 
384, 41 Va. 384 
19 C J. p 518 note 62. 

7. W.Va—Holden v. Boggess, 20 W. 
Va. 62. 

8. NY —Jourdan v Haran, 3 N T.S 
641, 56 N.Y.Super 186, affirmed 22 
NE. 1128, 117 NY 628. 

9- Iowa.—Byington v. Carlin. 125 N. 

W. 233. 146 Iowa 301. 

19 C J p 521 note 96. 

Strict ooxnpliaiice 

To have this effect strict compli¬ 
ance with statute must be shown — 
Jones v. Devore, 8 Ohio St. 430—19 
C.J. p 621 note 97 

10. Ind.—Thompson v. McCorkle, 84 
NE. 813, 36 N.E 211, 136 Ind. 
484. 43 Am S R 334 - 

Mo—Blevins v. Smith, 16 S W. 218, 
104 Mo. 583, 13 DR.A. 441 

11. Mo.—Dobschutz V, McAlevey, 
213 S.W. 82. 


18. Fla—Colvin v. Enwer, 119 So 
148, 97 Fla 48. 

Mo —^Williams v. Courtney, 77 Mo 
687. 

13, Ind —Davis v Hutton, 26 N E 
187, 1006. 127 Ind. 481. 

14. Ill—Dillman v Will County 
Nat. Bank, 27 N E 1090, 138 HI. 
282. 

19 C.J p 618 note 66. 

16. Pa—Bridgeford v. Groh, 160 A 
451, 306 Pa. 666, affirming 13 Pa. 
Dist & Co. 704 See Bridgeford v. 
Groh, 158 A. 260, 305 Pa. 654, 156 A. 
612, 102 Pa.Super. 138. affirming 13 
Pa Dist & Co. 704. 

19 C.J. p 518 note 68. 

Rights as to surplus of proceeds of 
sale see supra 5 14. 

Where mortgage paesee title to 
mortgagee, dower may be lost by 
sale by mortgagee pursuant to mort¬ 
gage. 

Ala.—Cheek v. Waldrum, 25 Ala. 
162. 

Ga.—Hicks v. Morris, 187 S.B. 639, 
183 Ga. 116. 

16. Ark.—^Murphy v. Booker, 214 S. 

W. 63, 139 Ark. 469. 

19 C.J. p 518 note 67. 
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paid purchase money,^^ or where the wife joined 
with her husband in the mortgag’e,^* or where by 
statute it is provided that mortgages may be fore¬ 
closed in accordance with their terms.^® 

Wife as party to suit. While there is some au¬ 
thority to the contrary, in cases in which the wife 
joined in the execution of the mortgage,^® it is 
commonly held that the foreclosure of a mortgage 
m a suit to which the wife was not a party does not 
cut off her inchoate right of dower, whether she 
joined m the execution of the mortgage or not, her 
right of redemption remaining unaffected;21 and 
the court cannot compel her without her consent to 
accept out of the proceeds of the sale under fore¬ 
closure the present value of her contingent right of 
dowcr.22 Where a wife did not join in a mortgage, 
she cannot be divested of her right of dower by be¬ 
ing made a party to the proceedings to foreclose the 
mortgage unless her right is put in issue.23 Howev¬ 
er, even though the wife does not join in the mort¬ 
gage, if she subsequently joins her husband in a 
conveyance of the mortgaged property, which is sub¬ 
sequently sold under foreclosure of the mortgage in 
a suit brought against the grantee alone,24 or against 
the grantor and grantee without joining the wife,25 


the purchaser at the foreclosure sale will take the 
land free of dower. 

In some jurisdictions it is held that the right of 
dower of a widow is not assertable in a suit for 
foreclosure of a mortgage,25 and that, although a 
party to such a suit, she is not estopped by the de¬ 
cree from establishing her right of dower in an ac¬ 
tion at law.27 

Fraud. Where the foreclosure is part of a fraud¬ 
ulent plan whereby the husband is to acquire con¬ 
trol of the property free of dower, the courts will 
protect the wife's right,28 and the foreclosure sale 
will not bar dower, even though the wife was joined 
as a party to the foreclosure proceedings.29 

§ 63. - Sale under Execution 

Except as the rule is alTected by statutes, whether an 
execution sale of the husband’s lands will bar dower de¬ 
pends on whether the hen being so enforced was para¬ 
mount or subordinate to the right of dower. 

A sale of the husband's lands under an execution 
will effectually bar the wife's right of dower there¬ 
in, where the lien being enforced is paramount to 
the wife's right of dower,^® as where the lien 
antedated the marriage.^i However, except where 


17. Ky—Ratcllffe v. Mason, 17 S. 
W. 438, 92 Ky 190, 13 Ky.L. 651, 
modifying: 14 S W. 960. 

19 C J. p 519 note 72. 

18. N C.—Realty Purchase Corpora¬ 
tion V. Hall, 4 S B 2d 514, 216 N C. 
237. 

19 C J p 619 note 70. 

Constrnotlon of statute; ‘‘Ased** 

Under statute providing- that wife 
shall not be endowed of land sold to 
satisfy lien or encumbrance created 
by "deed” in which she joined, but 
may have dower out of surplus of 
proceeds of sale, unless disposed of 
by husband, the word "deed” in¬ 
cludes a mortgage—Nelson v. Dunn, 
284 SW. 1084, 1086, 216 Ky. 292. 

19. Iowa —Pierce v. O’Neil, 109 N. 
W. 1082, 132 Iowa 530. 

19 C.J. p 519 note 69. 

20l Iowa.—Bowden v. Hadley, 116 
NW 689, 138 Iowa 711. 

Neb—Filley v. Dickinson, 198 N.W. 
914, 110 Neb. 356. 

Where wife did act Join in execu¬ 
tion of mortgage contrary rule was 
applied—Sherod v. Ewell, 78 N.W. 
493. 104 Iowa 253. 

81, Mich—Oades v. Standard Sav¬ 
ings & Lioan Ass’n, 241 N.W. 262, 
263, 267 Mich 469, citing Ooxpne 
Juris. 

19 C.J. p 619 note 73. 

88. Ky—City Bank & Trust Co. v. 
Planters’ Bank & Trust Co., 196 S. 
W. 1124, 176 Ky. 600. 
as. Ark.—Gray v. Bank of Hartford. 


208 SW 302. 137 Ark 232, certio¬ 
rari dened 39 S Ct 290, 249 US 
608, 63 LBd 800 
19 C.J p 619 note 75 
Bower as defease or couaterclaim 
Where complaint alleged that de¬ 
fendants, other than the mortgagor, 
have ©reclaim interest in or lien on 
the mortgaged premises, ‘‘subject or 
subordinate to the lien of the mort¬ 
gage,” an answer of a defendant, 
setting up dower rights arising prior 
to the execution of the mortgage, 
was no defense, as foreclosure could 
not affect such rights; nor was the 
claim for dower a ‘‘counterclaim,” as 
the facts alleged do not tend "to 
diminish or defeat the plaintiff’s re¬ 
covery,” or arise under any of the 
causes of action described in the 
statute governing counterclaims — 
Hildenbrand v. Ruckert, 182 N Y.S. 
747, 748, 111 Misc 237. 

84. N.J.—^Boorum v. Tucker, 26 A. 
456, 61 NJEq 135, affirmed 33 A 
50, 62 NJEq. 687, 

85. Ohio—Carter v. Walker, 2 Ohio 
St 839. 

86 . N.J—Wade v. Miller, 32 N.J 
Law 296 

N.Y —Merchants’ Bank v. Thomson, 
65 N Y. 7 

19 C.J. p 619 note 76. 

87. N.J—Wade v. Miller. 32 N.J. 
Law 296. 

88 . N.Y.—^Byrnes v. Owen, 163 N E 
61. 243 N.Y. 211, modifying 210 N. 
Y.S. 510, 213 App Dlv. 362—Me- 
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Clean v. Denwood Realty Co, 207 
NYS 226, 124 Misc. 283 
Contra Albany County Savings Bank 
V Bartow, 189 NYS 659, 115 Misc. 
233, affirmed 193 N.Y.S. 923, 201 
AppDiv. 879. 

Neoessary proof 

Mortgagor's wife is not entitled to 
declaration of inchoate dower right 
in property sold on foreclosure to al¬ 
leged dummy for husband, in ab¬ 
sence of showing that husband fur¬ 
nished purchase money or retained 
interest in property —^McKennee v. 
McKennee, 275 N.Y.S. 819, 243 App 
Div 531. 

28. N J.—Turner v. Kuehule. 62 A 
327. 70 NJEq. 61. 

N Y.—Byrnes v Owen, 153 N.E 61, 
243 N.Y 211, modifying 210 N.Y.S 
610. 213 App Div. 352 

30. Ind—Schaefer v. Purviance, 66 
NE 154, 160 Ind. 63. 

19 C.J. p 620 note 86. 

Bale of luterest lu Joint tmtanoy 
Where husband and wife owned 
land, in joint tenancy, and hus¬ 
band’s interest was sold at execution 
sale, his wife was not entitled to 
estate of dower in portion sold, since 
dower is not an incident to joint 
tenancy, and since joint tenancy was 
terminated by sheriff’s conveyance 
divesting; husband of his interest.— 
Johnson v. Muntz. 4 N E 2d 826, 364 
Ill. 482. 

31. Ind.—^Armstrong v. McLaughlin, 
49 Ind. 370. 

19 C.J. p 619 note 82. 
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lands are considered chattels for the payment of 
debts, see § 40 supra, in which case the sale will de¬ 
prive the wife of dower,^^ if the wife’s dower had 
attached at the time the lien arose, her right to dow¬ 
er is not impaired thereby in the absence of special 
statute changing the rule, 33 and the purchaser at 
the execution sale acquires no greater or better title, 
so far as such right is concerned, than could have 
been vested in- him by the voluntary conveyance of 
the husband at the date of the inception of the 
lien.3* The law in force at the time of the death of 
the husband will control the right of dower of the 
widow as against the purchaser at such sale.35 

Under statutory provisions. The wife’s dower 
will be barred by an execution sale where statutes 
so provide, 36 as where the common-law right of 
dower is limited by statute to lands of which her 
husband died seized or possessed, 37 or where by stat¬ 
ute the right of dower does not attach for the pur¬ 
pose of enjo\Tnent until all his debts are paid.33 
Under a statute providing that no judgment against 
the husband shall prejudice the wife’s right to dow¬ 
er, her dower right is not divested by sale under a 
judgment on a creditor’s bill against the husband to 
which the wife was not a part3%39 even though a 
person having a right to a vendor’s hen was made 
a defendant and was preferred by the judgment.^^ 
Under a provision that a widow shall be endowed 


of land sold in the lifetime of the husband, without 
her consent, as against all creditors, and a provi¬ 
sion barring dower after a specified period from 
the time the husband lost or conveyed title, an ex¬ 
ecution sale in the husband’s lifetime would not bar 
a claim of dower made wdthin the specified period 
from the husband’s death.^l 

I 64. - Sale or Division in Partition 

In general, the right of dower in land of which the 
husband is a tenant in common may be defeated by a 
sale or division in a partition proceeding instituted by 
one of the cotenants, at least if the wife is made a party 
to the proceeding. 

At common law, and under statutes to that effect, 
the wife’s right of dower in land held by the hus¬ 
band as a tenant in common is subject to be defeat¬ 
ed by a sale or division of such land in proceedings 
instituted by one of the cotenants for a partition, 
since the right to partition is paramount that is, 
in case of sale, the right to dower in the land may 
be replaced by the right to dower in the proceeds 
of the sale,^3 ^ some jurisdictions, may be com¬ 
pletely lost,'*^ and, in the case of division, the right 
to dower will attach only to the part of the land as¬ 
signed to the husband However, the wife’s dow¬ 
er right w'lll not be affected by a partition proceed¬ 
ing brought by the husband or his grantee,par- 


32. IT S —In re Kligerman, D C Pa , 
253 F. 778. 

33. Ala —Deepwater Black Creek 
Coal Co. V. Long, 139 So. 236, 224 
Ala. 63. 

Fla.—Pingree v. De Haven, 105 So 
147, 90 Fla. 42. 

Va —Harmon v. Peery, 119 S E 126, 
137 Va. 180. 

19 CJ. p 520 note 83. 

34. Fla.—Roan v. Holmes, 13 So 
339, 32 Fla 295, 21 L R A 180. 

19 C J. p 520 note 81. 

35. Iowa—Parker v. Small, 8 NW. 
662. 55 Iowa 732. 

19 C.J. p 520 note 90. 

ae. Minn—^Wade v. Citizens* State 
Bank of St. Paul, 197 N.W. 277, 168 
Minn. 231. 

Corpus Juris quoted for purpose of 
setting out rules under the various 
statutes.—Roetzel v Beal, 116 S W. 
2d 591, 692, 196 Ark. 5. 

87a N.C.—Davidson v Frew, 14 N C. 
3, 22 Am.D 708. 

Tenn.—Rose v. Rose, 6 Heisk 533, 
overruling Harrell v. Harrell, 4 
Coldw. 377. 

19 C.J. p 620 note 86. 

3& Pa.—Directors of Poor v. Royer, 
43 Pa. 146. 

19 C.J. p 620 note 87. 


39. Mo—Holt V. Hanley, 149 S.W 
1. 245 Mo 352. 

19 C J p 520 note 88 

4K). Mo —Holt V. Hanley, supra 

41. Ark—Roetzel v. Beal, 116 S W. 
2d 591. 196 Ark. 5. 

42. Ala—O’Steen v. O’Steen, 85 So 
547. 204 Ala 397. 

Del.—Dure v. Sharpe, 114 A. 207, 12 
Del Ch 1. 

Ill—-Cole V. Cole, 126 N E. 752, 292 
111. 154. 

N.C.—Citizens Bank & Trust Co v 
Watkins. 1 S E 2d 853. 855, 215 

N C. 292, citing Corpus Juris. 

19 C.J. p 520 note 92 

43. Ala—O’Steen v O’Steen, 86 So 
547, 204 Ala 397 

Ill—Cole V. Cole, 126 N.E 752, 292 
111. 154 

Me —Coombs v. Coombs, 113 A. 20, 
120 Me 103. 

Ohio.—Russell v. Russell, 25 N.E 
2d 299, 63 Ohio App 33, reversed 
on other grounds 28 N.E.2d 551. 
137 Ohio St 153. 

Dower held divested 

Under a statute authorizing sale of 
land for partition with or without 
the consent of woman having vested 
or contingent right of dower, pf'b- 
vided she is made party and that 
reasonable compensation shall be 
awarded to her if sale is ordered 
free from her right, a Judgment or- 
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denng sale, and proMding thnt val¬ 
ue of contingent right of dower shall 
be secured to a married woman out 
of the share going to her husband 
divests her of her right—Wade v 
Wade, 156 SW 1.^8. 153 Kv 618. 
156 SW. 873, 154 Kv 24—Heed v 
Reed, 80 S W. 620. 25 Ky L 2324 
44u Del —Dure v. Sharpe, 114 A. 207, 
12 Del Ch 1. 

Construction of statutes 

Under provision that wife need not 
be made party to partition proceed¬ 
ing and provision that proceeds of 
partition sale shall be divided among 
parties, wife, on partition sale, is not 
entitled to have part of proceeds set 
out to her, but her husband is en¬ 
titled to his entire distributive share 
—Devlin V Esher, 280 F. 1004, 62 
App D C. 30. 

46. Ala.—O’Sleen v. O’Steen, 85 So 
647, 204 Ala, 397. 

Del—Dure v. Sharpe, 114 A 207, 12 
DelCh. 1. 

Ill —— " Cole V. Cole, 126 FT E. 752, 292 
Ill. 154. 

46. Del.—Dure v. Sharpe, 114 A. 207, 
12 Del Ch 1. 

Ind—Verry v. Robinson, 26 Ind. 14, 
87 Am.D. 346—Rank v. Hanna, 6 
Ind. 20. 

Pnrohassr at szsoutiou sale 

Under statute providing that no 
Judgment against the husband shall 



28 C.J.S. 

ticularly where the wife is not made a party to the 
proceeding and the courts should refuse to al¬ 
low collusive requests for partition sales where the 
sole purpose is to deprive the wife of dower/* 

In some jurisdictions a sale in partition will de¬ 
feat dower only if the wife is a party to the pro¬ 
ceedings/9 although it has been held that she may 
be precluded by an actual partition, even though 
she was not a party/® in others, generally under 
statutes to that effect, dower will be defeated even 
though she is not a party/^ 

§ 65. Conveyance, Assignment, or Release by 
Wife 

a. In general 

b. Methods of releasing dower 

a. In Ckneral 

A wife's inchoate right of dower cannot be granted 
or assigned, but can only be extinguished, by means of 


§ 65 

a voluntary release by the wife; the right cannot be 
separated from the fee. 

A wife’s inchoate right of dower is a mere chose 
in action which cannot be the subject of grant or 
assignment,52 but is susceptible only of extinguish¬ 
ment, by means of a release /* and the power of 
a wife to release her inchoate right of dower by her 
own voluntary act has always been recognized.®^ 
Thus a valid release operates only as an extinguish¬ 
ment, and not as a conveyance,®® and the grantee 
and all those claiming under him take the land freed 
from the encumbrance of such right.®® A release 
docs not operate to pass an estate but operates 
simply to pass the contingent right of dower in aid 
of the title or lien created.®^ In releasing her in¬ 
choate right of dower, the wife does not beeome the 
husband’s surety for the payment of preexisting 
liens on the property.®* 

The right of dower cannot be separated from the 
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prejudice the wife's rlgrht of dower, 
where land was owned by husband 
and wife as tenants in common, and 
the husband’s interest was sold un¬ 
der execution on a judgrment ag:ainst 
him, and the land was partitioned in 
a suit by the purchaser at the exe¬ 
cution sale, the purchaser took the 
land subject to the wife’s right to 
dower, although she acquiesced in 
the partition and accepted her allot¬ 
ment—Lfientz v. Schotte, 243 S.W 
890. 295 Mo 333. 

47. Ill —Herrington v Coburn, 108 
III. 613 

4 ®. Del —Dure v. Sharpe, 114 A 207, 
12 DelCh. 1 

49. Mo—Coombs V. Coombs, 113 A 
20. 120 Me 103 

N Y —Wilkinson v. Parish, 3 Paige 
653 

19 CJ p 521 note 94 
Sa Del —Dure v Sharpe, 114 A 207, 
12 DelCh 1. 

19 C.J. p 499 note 96 

51. DC—Devlin v Esher, 280 P- 
1004, 62 AppDC. 30 

19 CJ. p 499 note 97, p 521 note 93. 

52. Ala.—Chavers v. Mayo, 79 So. 
594, 202 Ala. 128. 

Ill —Patterson v. Durand Farmers 
Mut. Fire Ins Co, 24 N E 2d 740, 
303 Ill App. 128 

Ind—Weldler v. Floran, 13 N.E 2d 
330. 106 Ind App. 664. 

Md.—Roth V Roth, 126 A. 400, 144 
Md 653 

N Y —Auerbach v. Chase Nat. Bank 
of City of New York, 296 N.Y S. 
487, 261 App.Div. 643—In re Crop- 
sey Ave., In City of New York, 278 
NY.S. 816, 244 App Div. 188, re¬ 
versed on other grounds 197 N.E. 
189, 268 N Y 183, 101 A L.R. 694. 
Or —Western States Finance Co. v. 
Ruff. 216 P 501, 503, 108 Or. 442, 


citing Corpus Juris, and modified 
on other grounds and rehearing de¬ 
nied 216 P 1020. 108 Or 442 
19 C J. p 521 note 2. 

Statute relatindT to assidfned dower 
A statute giving a widow the right 
to transfer and assign unassigned 
dower In real estate of which her 
husband died seized, etc. refers only 
to dower interest existing after his 
death and does not apply to inchoate 
dower —Brannock v. Magoon, 116 S 
W 500, 216 Mo. 722. 

53. Ala—Chavers v Mayo, 79 So 
694. 202 Ala 128 

Ind —Weidler v Floran, 13 N E 2d 
330, 105 lnd.App. 564. 

Md—Roth V Roth. 126 A. 400, 144 
Md 553 

N.Y—Auerbach v Chase Nat. Bank 
•of City of New York, 296 NYS 
487, 251 App Di\ 543—In re Crop- 
sey Ave , in City of New York. 278 
NY.S 815, 244 App Div 188, re¬ 
versed on other grounds 197 N E 
189, 268 N.Y. 183, 101 A.L R. 694 
Or—Western States Finance Co v. 
Ruff. 215 P 501, 503, 108 Or 442, 
citing Corpus Juris, and modified 
on other grounds and rehearing 
denied 216 P. 1020. 108 Or. 442 
19 C J p 494 note 85. 

64. Fla.—Tavel v. Guerin, 160 So. 
666, 119 Fla 624 See Tavel v. 
Guerin, 162 So. 665, 120 Fla 354. 
Iowa—Louisa County v. Grimm, 212 
N.W. 324, 203 Iowa 23 
Me.—First Auburn Trust Co v Aus¬ 
tin, 165 A 375, 132 Me. 45. 

Tenn.—^Whitehead v. Brownsville 
Bank. 61 SW.2d 975, 166 Tenn 249. 
19 CJ p 622 note 8. 

Biflrbt to rslsass ssq^taaop oom- 
parsd 

Principle that mere expectancy or 
chance of succession of heir apparent 
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to ancestor’s estate is not subject to 
release at common law does not ap¬ 
ply to wife’s release of claim to 
dower—Hoagiand v Hoagland, 148 
NE 585. 113 Ohio St 228 

55. Ala —Chavers v. Mayo, 79 So. 
594 202 Ala. 128 

Me —First Auburn Trust Co. v. Aus¬ 
tin, 165 A 375, 132 Me 4 5 
19 C.J p 522 note 12 
Wife joining iu conveyance 

(1) The joining of a wife with her 
husband in execution of deed oper¬ 
ates as release or satisfaction of her 
interest, and not as conveyance 
thereof 

Ind —Weidler v Floran, IS N E 2d 
330. 105 Ind App. 564 
NJ—Merchants’ & Mfrs.’ Trust Co 
v Rollins, 141 A 265, 267. 102 N.J 
Eq 460. citing Corpus Juris. 

N Y —Auerbach v Chase Nat. Bank 
of City of New York. 296 N.Y.S. 
487. 251 App Div 543. 

19 C J p 521 note 5. 

(2) Where wife Joined husband in 
conveyance of his land, mortgage 
previously executed by husband 
alone was freed from encumbrance of 
dower interest, since wife could not 
convey inchoate dower interest to 
grantee of husband’s land so that he 
could assert it against prior mort¬ 
gagee —Louisa County v. Grimm, 
212 N.W. 324, 203 Iowa 23. 

5^ S C —Miller v. Farmers’ Bank. 
27 SE 514, 49 S.C 427, 61 Am S. 
R 821. 

19 C.J. p 622 note 12. 

B7. N.Y.—Witthaus v Schack. 11 N. 
E 649, 105 N.Y. 332. 26 N Y Wkly. 
Dig. 346—Hinchliffe v Shea. 8 N.E. 
477. 103 N.Y. 163. 

58. Pa.—Crain v. Warner, 87 Pa. 

I Super. 606. 
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and can pass only in connection with the 
transfer of the husband’s estate to which it is in¬ 
cident.®® Thus a release of dower to a person not 
the owner of the fee, or not in privity with the fee, 
or who has no title or interest in the lands to which 
the dower has attached, is inoperative as a bar.®i 

It is as a general rule only by her own voluntary 
act in person that the right of dower may be relin¬ 
quished. ®2 Thus, except as the -rule has been 
changed by statute,®® the wife cannot be compelled 
by a court to execute a release,®^ unless she has by 
voluntary contract bound herself so to do.®® How¬ 
ever, she may of her own volition submit herself 
to the advice and direction of the court and consent 
to release her dower right in order to facilitate the 
proceedings and remove all embarrassments.®® 

Extent of release. The wife’s release of her dow¬ 
er by joining with her husband in the execution of 


a conve 3 rance will only operate as an extingniish- 
ment of her dower in the lands or interests in lands 
actually granted by the husband ;®7 and, if the wife 
executes a release for a specific purpose, it will only 
operate to the extent required to accomplish such 
purpose.®® The release is operative only in favor 
of the grantee and those claiming under him;®® 
and neither a stranger,^® nor the husband,nor 
the husband’s creditors,'^® nor his heirs’^® can take 
the benefit of it, although there is some authority 
to the contrary.^^ 

Conditional release. Where the wife’s release is 
conditioned on the performance of certain acts, the 
release will not be effective if the stipulated acts 
are not performed.^® 

Consideration. The wife’s release of dower is 
valid and effectual without consideration inuring to 
herself, if supported by an adequate consideration 


50. Ind—Weidler v. Floran, 18 N. 

E 2d 330. 105 Ind.App. 564. 

W Va.—Crookshanks v. Ransbar^rer, 
98 S.K 78. 80 W.Va. 21. 

ea U.S.—^Wilson V. Robinson. C C. 
A.N.Y., 83 P.2d 397. certiorari dis¬ 
missed Robinson v. Wilson. 57 S* 
Ct. 767, 299 US. 616, 81 LEd 466. 
Ind.—Weidler v. Floran, 18 N.E.2d 
330, 105 lnd.App. 664. 

19 G.J. p 621 note 4. p 626 notes 64. 
65. 

61. Ala.—Cbavers v. Mayo, 79 So. 
694. 202 Ala. 128. 

Ill.—^Patterson v. Durand Farmers 
Mut. Fire Ins. Co.. 24 N.E.2d 740, 
303 Ill App. 128. 

Mich.—Oades v. Standard Savinsrs & 
Loan Ass’n. 241 N.W. 262. 257 

Mich. 469. 

Or—Western States Finance Co. v. 
Ruir. 216 P. 501. 603. 108 Or. 442. 
citinff Cocpias J'nzISt and modified 
on other srrounds and rehearing de¬ 
nied 216 P. 1020. 108 Or. 442. 

19 C.J. p 627 note 87. 

Release to husband see supra f 66. 

08. Ala—^Bslava v. Lepretre, 21 Ala 
504. 66 Am.D. 206. 

19 C.J. p 622 note 9. 

Ba. Validltys right to proceed tliere- 
under 

Statute providing for compulsory 
release of wife’s Inchoate dower was 
held valid; that husband and pur¬ 
chaser of realty, pursuant to con¬ 
tract, set aside portion of purchase 
money, in escrow for protection of 
purchaser against wife’s dower, did 
not preclude husband from subse¬ 
quently proceeding under such stat¬ 
ute, thereafter enacted, providing for 
Compulsory release of dower.—Ruby 
V. Ruby. 163 S.11 717, 112 W.Va. 

62. 

•fc N.J.—Schefrin v. Wllensky, 111 


A. 660. 92 NJEq 109, affirmed 
114 A. 927. 92 N.J Eq. 705. 

19 C.J p 528 note 89. 

Specific performance of contract to 
sell see the C J.S. title Specific 
Performance § 21, also 68 C.J. p 
905 note 10-p 906 note 14. 
Appolmtmsfit of tmstss 

Court of equity had no jurisdiction 
to decree a sale of a wife’s dower 
interest, by appointing a trustee for 
such interest, and directing him to 
join with the husband in sale of the 
property, statute authorizing such j 
procedure with respect to other In¬ 
terests in land not being applicable. 
—Roth V. Roth, 125 A. 400, 144 Md. 
653. 

65b Ill.—Sloan v. Williams, 27 N.E. 

631, 138 Ill. 43. 12 LRA. 496. 

19 C.J. p 528 note 90. 

06. N.Y.—Matter of Hunter, 1 Edw. 

1 . 

67. Or,—Wiley v. Whitney, 146 P. 

1093, 147 P. 938, 76 Or. 92. 

19 C.J. p 627 note 77. 

Bquitabls interest retained 

Where wife* joined husband in con¬ 
veyance whereby husband retained 
equitable estate in land, she was held 
not to have lost dower.—Stack v. 
Stack. 163 S.E. 689, 202 N.C. 461. 

08. Ky.—Carr v. Hart. 22 S W.2d 
432, 436, 232 Ky. 37. quoting Ooxpns 
Juris. 

N.Y.--Central Trust Co. of New York 
V. Dewey, 166 N.Y.S. 214, 179 App. 
Div. 112, affirmed 120 N.E. 859, 223 
N.Y. 726. 

19 C.J p 627 note 84. 

Extent of release resulting from 
wife’s joining in execution of 
mortgage see suprS. I 36. a 

Mneoutfon of Isaso 

Acknowledgment by wife under 
the statute of a lease for years by 
her husband does not bar her dower 
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after lapse of term —Chase’s Case, 1 
Bland. Md, 206, 17 Am D 277. 
Ckinvoymaioe of life estate 

Where wife Joined husband in 
conveying to his mother a life estate, 
release expired on death of mother 
—Carr v. Hart. 22 S W 2d 432, 232 
Ky. 37. 

69. WVa.—Nickell v. Tomlinson, 27 
WVa 697. 

19 C.J p 627 note 78. 

Release of olalms against husband, 
if valid, would not release wife's 
claims against land previously 
aliened by husband —Bridgeford v 
Groh. 156 A. 612, 102 Pa Super. 138, 
affirmed 158 A. 260, 305 Pa 554. 

70. ITS—Cox v. Wilder, C C Mo., 6 

FCas No 3,308, 2 Dill 45. 

WVa—Nickell v. Tomlinson, 27 W 
Va 697. 

71. WVa.—Commercial Banking, 
etc., Co. V. Dudley, 86 S E 307, 76 
WVa. 332 

72. Ind —McCord v Wright, 97 Ind 
34. 

19 C J. p 527 note 81 

73. W Va —Commercial Banking, 
etc., Co. V. Dudley, 86 S.E. 307, 76 
W Va 832. 

74. Ill —McKee v. Brown, 43 HI 
130. 

N.Y.—Elmendorf v. Lockwood, 67 N. 
Y. 322 

19 C.J. p 527 note 83. 

76. Pa.—Bridgeford v. Groh. 166 
A. 612, 102 Pa,Super 138, affirmed 
158 A. 260, 306 Pa. 554. 
fltaftting sslds judlolnl sals 
Where a married woman relin¬ 
quishes her dower on condition that 
a judicial sale be set aside, and the 
land be sold over again, and such sale 
is not set aside, the relinquishment 
will not prevent her from asserting 
her right of dower in such land.— 
Martin v. Wurts, 10 Ky.Op. 854. 
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moving to the husband,although she may exact a 
consideration inuring to herself as a condition of 
releasing dower.^7 However, an agreement that 
a feme covert is to be compensated for a release of 
her inchoate right of dower is not to be implied;^* 
and, it has been held that the contrary will be pre¬ 
sumed."^® 

Fraud; undue influence. Fraud,*® such as false 
representations as to the character of the deed,*i 
the property conveyed thereby,*^ or the consider¬ 
ation received for the lands conveyed*^ will invali¬ 
date the wife’s release, except as against a bona fide 
purchaser for value without notice of the fraud,*^ 

7a. Ky.—Moore v. Hudson, 240 S.W. 

383, 194 Ky. 725. 

Mich—^Watkins v. Minor, 183 NW 
186, 214 Mich 380. 

19 C.J. p 626 note 73 

to proceeds of sale 
Wife, by joining^ in deed of land 
with husband, acquired no nght to 
proceeds of sale by him. 

Mich—In re McBride’s Estate, 235 N 
W. 166, 253 Mich 305. 

N Y.—Brumor v Brumer, 228 N Y S. 

63, 223 App.Div. 186 
Hushaad’s preSxlstlnc* indehtedness 
has been held suflficient consideration 
to support deed in which wife Joined 
—Hawkes v- Mobley. J63 S.E. 494, 

174 Ga. 481, applying: Florida stat¬ 
ute. 

77. Ala—Bailey v. Litten, 52 Ala 
282 

19 C J. p 627 note 76. 

78. Ind—Jarboe v. Severln, 86 Ind. 

496 

19 C J. p 527 note 76. 

78. Ind—Jarboe v Severin, 85 Ind 
496—^Murray v Casler, 53 N.E 476, 

23 Ind.App. 600, rehearing denied 
65 NE. 880, 23 Ind App 600. 

80. Mo —Smith v. Holdoway Const. 

Co , 129 S W.2d 894, 902, citing: Cor. 
pus Juris. 

19 C J. p 526 note 68. 

Wife reoelviiij' valid consideration 

However, wife’s claim of fraud in 
that purpose of conveyance was not 
to transfer title to third party, but 
to free property of her dower, is not 
ground for cancellation of deed where 
wife had received valid consideration 
—^Willis v Robertson, 96 N.W. 900, 

121 Iowa 380. 

81. Iowa.—^Hatcher v. Day, 6 N.W. 

24, 63 Iowa 671. 

88. Ark—^Lackey v. Lackey, 9 S.W 
2d 317, 177 Ark. 1073. 

19 C.J. p 626 note 70. 

Xusband vstaiaing* dominion 

A conveyance by the husband, and 
release of dower by wife, husband not 
parting: with the absolute dominion 
over the property during: his life, but 
by device or contrivance seeking to 
do away with the wife’s right of in- 


although the wife may not assert dower unless and 
until the deed is set aside or annulled.*® A release 
will also be invalid where it is shown that the wife 
was subjected to undue influence.*® 

Infancy of Tvife. Except as the common-law rule 
has been changed by statute prior to the execution 
of the release,*7 a release of dower by an infant 
married woman is ineflFcctual to divest her rights 
because of her incapacity to bind herself,** such re¬ 
leases being regarded by some as void,*® and by 
others as voidable,®® when she acquires the right to 
prosecute an action ;®i and she will not be compelled 
to refund any portion of the purchase money re¬ 
ts) Validity of release to husband 
see supra $ 56 

87. Ind —^Kennedy v Hudkins, 40 N 
E 52, 140 Ind 570—Richardson v. 
Pate. 93 Ind 423, 47 Am R 374— 
Applegate v Conner, 93 Ind 186— 
Bakes v. Gilbert, 93 Ind 70— 
Fisher v. Payne, 90 Ind 183. 

19 C J p 526 note 64 
Effect of infancy on antenuptial 
agreements see supra § 55. 

Xafaat hujibaiLd 

Under statute providing that in¬ 
fant wife will be bound by Joining 
in conveyance with husband unless 
husband also is infant, wife was al¬ 
lowed to disaffirm release after hus¬ 
band’s death without mention of hus¬ 
band’s Infancy—McClanahan v Wil¬ 
liams, 35 NE 897, 136 Ind. 30. 

88. Ind —Applegate v. Conner, 93 
Ind 186—Law v. Long, 41 Ind 586. 

Ky—Moore v. Hudson, 240 SW 383, 
194 Ky 725. 

Me —^Dela v Stanwood, 61 Me. 61. 

N.Y.—Udell V. Kenney, 3 Cow 690 
SC—McMorrls v Webb, 17 SC. 668, 
43 Am R. 629 
19 CJ p 526 note 62 
88. N Y —Feitner v. Hoeger, 14 Daly 
470, 16 NY St. 377, affirmed 24 N. 
E 447, 121 NY. 660 

90. Ind —Law v. Long. 41 Ind 586. 
Me.—Dela v Stanwood, 61 Me 61— 

Adams v. Palmer, 51 Me. 480. 

Vt—Wiser v. Lockwood’s Estate, 42 
Vt 720. 

91. On hiMbaiid’s death 

SC—McMorris v. Webb, 17 S.C. 658. 

43 Am.R. 629. 

On becoming feme sole 

An infant married woman, who 
Joined in a deed executed by her 
husband in 1866, and who became a 
feme sole in 1882, and was author- 
laed by statute to sue and be sued as 
a single woman, but who filed no suit 
to disaffirm her conveyance until 
after her husband’s death in 1919, 
had ratified the deed and was estop¬ 
ped from asserting her dower in the 
land, even though her right to re¬ 
cover dower did not accrue until her 
husband’s death—Moore v. Hudson, 
240 S.W. 383, 194 Ky. 726. 


Choate dower, will be inefTectual as 
against her, as a direct release to 
him —Stokes v Stokes, 196 N Y.S. 
184. 119 Misc 168 

83. Ohio —Pumphrey v Pumphrey, 2 
Ohio Dec.. Reprint 674, 4 West L 
Month 40 

Pa —Buchanan’s Estate, 40 Pa Co. 
666 . 

84. Mass—^V^'hite v. Graves, 107 
Mass .325. 9 Am R 38. 

Ohio —Pumphrey v . Pumphrey, 2 
Ohio Dec., Reprint, 574, 4 West L. 
Month 40. 

Purchasers held not innocent 

Where husband, by fraudulent rep¬ 
resentations, induced wife to sign 
deed to their property to a nominal 
trustee without consideration, and, 
after husband's death, such trustee, 
under oral agreement conveyed prop¬ 
erty to husband’s children and grand¬ 
children, they were not Innocent pur¬ 
chasers for value but received real 
estate burdened with rights widow 
had as surviving widow.—Kratli v 
Booth, 191 NE. 180, 99 Ind App 178. 

85. Mo —Kober v Kober, 23 S W 2d 
149, 324 Mo. 379. 

86. Dead to husbaad’s corporation 

(1) Mere fact that grantee of deed 
in which wife joined is corporation in 
which husband owns all stock, and 
that wife did not have any independ¬ 
ent advice, is not of itself sufficient 
to raise presumption of undue in¬ 
fluence.—Oppenheim v Oppenheim, 
114 A. 419, 91 N J Eq 160. 

(2) While great weight should be 
placed on the fact of the execution 
of the deeds, the court, in passing 
on the regularity and validity there¬ 
of, must take into consideration all 
the surrounding circumstances under 
which the deeds were executed, and, 
in action by a wife against her hus¬ 
band to set aside deeds signed by 
her to a corporation owned and 
controlled by the husband, the evi¬ 
dence was held to support the con¬ 
clusion that execution of deeds by 
the wife was secured by fraud and 
undue influence of the husband — 
Stokes V. Stokes, 196 N.Y.S. 184, 119 
Misc. 168. 
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ceived by her husband, if she afterward claims dow- 

cr.®2 

Insanity of wife. An insane wife cannot release 
her dower, and, except as authorized by statute, 
the dower of an insane wife cannot be divested by 
the guardian of such wife or by an order of the 
court.®^ However, in some jurisdictions, under 
statute to that effect, an insane wife’s dower may 
be released by judicial proceedings, or by act of the 
wife’s guardian under the court’s control.®^ 

b. Methods of Releasing Dower 

(1) In general 

(2) Joining in deed with husband 
(1) In General 

Where the method of releasing dower Is prescribed by 
statute, that method must be followed. Where statutes 
so provide, the wife may release dower by her sole deed, 
or may appoint an attorney in fact to release dower for 
her. 

Where a statutory method of renouncing dower 
is prescribed, that method must be followed to effect 
a valid release.®® A release of dower must be in 
writing, and an attempted release of dower by pa¬ 
rol is invalid and inoperative,®7 however formal the 
manner in which it may be made or certified.®® 


Release by sole deed of wife. A release or con¬ 
veyance executed by the wife during coverture in 
which the husband did not join is ineffectual to bar 
her dower,®® except in so far as the rule has been 
modified by statute.^ However, even in the ab¬ 
sence of statute, it IS not necessary that the release 
of dower should occur simultaneously with the con¬ 
veyance of the fee, and such interest may be after¬ 
ward and during coverture released by the joint 
deed of the husband and wife.^ Rules governing 
the sufficiency of deeds generally have been applied 
to the wife’s release by her sole deed ® 

Release by attorney. As appears in the C.J.S. ti¬ 
tle Husband and Wife § 171, also 30 C J. p 721 note 
77-p 722 note 83, the power of a wife to appoint an 
attorney in fact to convey her real estate depends 
on statute. Thus, a wife could not release her right 
of dower by attorney at common law.”* Under some 
statutes, however, a wife by her sole act may ap¬ 
point an attorney to release her dower,® and under 
others she may join with her husband in the exe¬ 
cution of such an instrument for such purpose.® 
The power of attorney may be sufficient to author¬ 
ize the release of the wife’s dower right, although 
the dower right is not specifically mentioned there¬ 
in.^ Such conveyance must be made in conformity 


92. Ind—Richardson v. Pate, 93 Ind. 
423, 47 AmR. 374—Law v. Long:, 
41 Ind 686. 

Miss.—Markham v. Merrett, 8 Miss 
437, 40 Am.D. 76. 

93. 111.—parte McElwain, 29 Ill. 
442. 

Mich.—^Petition of Cody. 220 N.W. 
788, 789, 243 Mich. 653, quoting: 

Oorpns Juris. 

94. Mich—Petition of Cody, supra, 
quoting Corpus Juris. 

N.Y.—^Lentine v. Green, 197 N.Y.S 
123. 119 Misc. 648 
19 C.J. P 626 note 66. 

Cannot order exeoution of mortguge 
Mich.—Petition of Cody, 220 N.W. 

788, 243 Mich 563. 

96. Security for value of interest 
Under statute so providing, court 
may permit husband of woman ad¬ 
judged insane to sell property free 
of her claim of dower provided he 
gives security for value of her in¬ 
terest should her right become ab¬ 
solute.—Morris v. Morris, 236 S.W. 
946, 193 Ky. 429. 

96. U S.—Hams v. Marshall, CCA. 
N.Y., 43 F 2d 703, certiorari denied 
61 S.Ct. 85, 282 U.S. 822, 75 L Ed. 
778. 

Ark.—^Pulk V. Robinson, 215 S.W. 674, 
140 Ark 212. 

S.C.—^Turner v. Washington Realty 
Co., 126 S.E. 137, 130 SC. 601. 

97- Ky. — ^Elliott v. Spencer, 1 Ky. 
Op. 97. 


Me —Davis v. Davis, 61 Me. 395. 

19 C J. p 526 note 58. 

98. Ky—^Worthington v. Worthing¬ 
ton, 6 Dana 300. 

19 C.J. p 626 note 59 

99. Ark—Fulk V Robinson, 215 S W. 
674. 140 Ark 212 

19 C.J. p 524 note 42. 

1. Ala—Nelson v Holly, 50 Ala. 8. 
19 C.J p 526 note 43 

Zn Arkansas statute providing that 
a married woman may relinquish her 
dower rights by a separate instru¬ 
ment executed to her husband’s gran¬ 
tee has no retroactive effect; more¬ 
over, if such statute were effective, 
where wives of two joint owners of 
land, without their husbands joining, 
conveyed their dower interest to a 
third joint owner, the three joint 
owners could not convey the land to 
a third person except subject to dow¬ 
er, because wives’ conveyances were 
not made directly to grantee or per¬ 
sons claiming under grantee—Pulk 
v Robinson, 215 S.W. 674, 140 Ark. 
212 . 

Zn Maryland* under statute to that 
effect, wife may relinquish her dow¬ 
er right by joint deed with her hus¬ 
band or by her separate deed —^Hop¬ 
kins V. Magruder, D C.Md, 34 F.gup^ 
381, opinion supplemented 35 F Supp 
79. 

a. 111.—Robbins v. Kinzie, 45 Ill. 364. 

I Mass.—^Page v. Page, 6 Cush. 196. 
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3. Airresment deposited In escrow 

(1) Agreement deposited in es¬ 
crow, and not to be delivered or to 
become operative until certain con¬ 
ditions have been performed, will not 
bar dower where such conditions 
were not performed —Western Slates 
Finance Co v Ruff, 215 P 601, 108 
Or 442, modified on other grounds 
and rehearing denied 216 P. 1020, 108 
Or 442. 

(2) Such agreement did not consti¬ 
tute lldn on land —Guaranty & Loan 
Co. V. Ruff, 253 P. 536, 120 Or 613 

4. Va —Shanks v Lancaster, 5 
Gratt. 110, 46 Va. 110, 60 Am D 
108. 

19 C.J. p 525 note 47. 

6. N Y.—^Wronkow v Oakley, 31 N 
E 621, 133 N.Y. 505, 28 Am S R 
661, 16 L R.A. 209, reversing 19 N 
Y.S. 51, 64 Hun 217. 

Hnsbaad may bs so appointed 
N Y —Wronkow v Oakley, supra— 
Carney v Morrison, 228 N.Y S 308, 
223 App.Div 244, motion granted 
164 N E 565, 249 N Y. 611. 

e. Iowa—Swartz v Andrews, 114 N 
W. 888, 137 Iowa 261, 126 Am S R. 
285 

19 C J. p 525 note 49. 

7. US —Holladay v. Daily, Colo., 19 
Wall 606, 22 L.Bd. 187. 

N.Y—Platt V. Finch. 70 N.Y S. 74, 
60 App Div. 312. 

19 C.J. p 525 note 50. 
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with the power g^ranted,® and, unless executed in the 
name of the wife as well as of the husband, will 
convey the husband’s interest only.® 

A release may be made by the wife joining in a 
deed with a representative of her husband acting 
under a duly executed power of attorney.^® 

(2) Joining in Deed with Husband 

The most common way for the wife to release dower 
Is by Joining with the husband in a valid and properly 
executed deed of conveyance of his property. 

The most common way for a wife to release dow¬ 
er has always been by her joining with her husband 
in a properly executed and acknowledged deed of 
conveyance of the landJ^ This mode is either au¬ 
thorized by statutory enactment variously expressed 
in the several st?ites, or is infercntially recognized 
by provisions pertaining to the power of a husband 
to clncst his wife of her dower right.Where the 
statute jioints out the mode of release by joining 
with the husband in the deed of conveyance, there 


§ 65 

must be a substantial compliance therewith.^® If 
the release is executed in conformity with statutory 
requirements, the land passes to the grantee free of 
the wife’s claim for dowerand in consequence 
no estate, right, or title remains in her to be con¬ 
veyed by her by a deed executed subsequent to her 
husband’s death The relinquishment of the right 
of dower which the wife makes by joining in a deed 
with her husband has been held to operate against 
her not by grant, but by way of estoppel. 

Sufficiency of deed in general. If the husband’s 
deed, in the execution of which the wife joined, is 
inoperative,^'^ as where it is insufficient to pass ti¬ 
tle,^® or was undelivered at the husband’s death,^® 
or the husband had no title in the lands attempted 
to be conveyed,^® the relinquishment of dower 
therein contained is also inoperative. The wife’s 
release is limited to the land described in the deed, 
and, if the deed describes land other than that in¬ 
tended to be conveyed, it is not effective to release 
the land she intended to release.^i 


8. Iowa—Corriell v. Ham, 2 low’a 
552 

9. Iowa—Wilkinson v. Getty, 13 
Iowa 157, 81 Am D 428 

10. Ohio—Glenn v U S Bank, 8 
Ohio 72, 31 Am D. 429 

11. U.S —Hopkins v Mairruder, D C 
Md, 34 F Supp 381, •opinion sup¬ 
plemented 35 F Supp 79 

Ind—Weidler v Floran, 13 N E.2d 
330, 105 IndApp 564 

Iowa —Clark v Chapman, 239 N W. 
797, 213 Iowa 737. 

Mich—Glue V Klein, 197 NW 691, 
226 Mich 175 

Mo—Kober v Kober, 23 S W.2d 149, 
324 Mo 379. 

NY—Byrnes v Owen. 163 NE 51, 
243 NY 211, modifying 210 NTS 
510, 213 App Div 352—Auerbach v 
Chase Nat Bank of City of New 
York, 296 NYS 487, 251 App Div 
543 

NC—Griffin v Griffin, 131 S E. 685, 
lOl NC 227 

Pa—In re Hoss’s Estate, 6 Pa.Dist 
& Co. 673 

19 C .T p 522 note 16. 

Joinder in assignment for benefit of 
creditors see supra 5 60 

Joinder in execution of mortgage see 
supra § 36. 

12. N Y —Elmendorf v. Lockwood, 
67 N.Y. 322. 

19 C J p 523 note 17. 

13. Ark—Meyer v. Gossett, 38 Ark 
377. 

19 C.J p 523 note 18. 

14L Ark —Tubbs v. Gatewood, 26 
Ark. 128. 

N.J—Saldutti v. Plynn, 66 A. 246, 
72 NJEq. 157. 

15. Or—Robison v. Hicks, 146 P. 
1099, 76 Or. 19. 


16. D C —Pollansbee v. Pollansbee, 
1 App .DC, 326 

19 C.J. p 622 note 16 [d]. 

17. Utah—Gee v. Baum, 199 P. 680, 
58 Utah 445 

Effect of invalidity of grant see 
infra § 66 

XAok of aoknowlsdgmont 

Dower is not barred, although the 
husband signs instrument with his 
wife, if he fails to acknowledge it — 
Graves v Johnson, 90 S.E. 113, 172 
NC 176 

18. Ark—Smith v. Howell, 13 S.W. 
929, 53 Ark 279 

19 C J p 526 note 60,* 

Bxecutoxy contract of sale 

(1) It has been held that an ex¬ 
ecutory contract of sale, although 
signed, sealed, and acknowledged by 
the wife and her husband, is not 
such an instrument as the statute 
prescribes for the relinquishment 
of an inchoate dower and does not 
effect a release thereof —Crook- 
shanks V Ransbarger, 92 S.E. 78, 80 
W.Va 21. 

(2) However, it has also been held 
that wife joining husband in execu¬ 
tory contract for sale of realty re¬ 
linquished her inchoate right of dow¬ 
er therein —In re Brown's Estate, 14 
P 2d 1107, 140 Or. 615. 

Option agreement 

(1) An option agreement will not 
bar dower where the option is not 
exercised until after husband’s 
death—Tyler v. Tyler, 144 P 1090, 
50 Mont 65 

(2) Where wife signed option 
agreeing to Join husband in con¬ 
veyance of land if option was ac¬ 
cepted, option was operative on no¬ 
tice of acceptance, even though giv¬ 
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en to husband alone.—Jefferson Land 
Co. v Kannowski, 206 N.W. 351, 233 
Mich. 210 

19. N.Y.—Duncklee v. Butler, 66 N. 
Y S 329, 26 Misc 680, modified in 
other respects 66 N.Y S 491, 38 
App.Div 99. 

19 C.J p 623 note 22. 

Beed deposited in escrow 

(1) Where husband had executed 

contracts for sale of land and re¬ 
ceived part payment, and he and 
his wife had executed deeds for such 
land, which deeds they deposited 
with bank with instructions to turn 
over deeds on payment of balance 
due, purchasers were held entitled 
to pay balance and receive deeds 
even after husband’s death —First 
Nat. Bank & Trust Co. of Woodbury 
v Scott, 166 A. 836, 109 N.J Eq 

244 

(2) Where deed in which wife 
joined was placed with depository to 
deliver to grantee on performance of 
conditions, and before performance 
husband died, wife was held to have 
relinquished dower by joining in 
deed, so that, when land was recon¬ 
veyed to husband’s estate, wife had 
no rights therein as against credi¬ 
tors —Bucher v Young, 158 N.B. 581, 
94 Ind App 586. 

20. Ind —McCormick v. Hunter, 50 
Ind 186 

19 C.J. p 523 note 23. 

81. Ill —Martin v. Hargardine, 46 
Ill. 322. 

Ohio —Davenport v. Sovil, 6 Ohio St. 
459 

RefozmatioiL of deed; evidenee 

In order to reform a deed convey¬ 
ing the wrong land as against the 
wife, the mistake should be shown 
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Sufficiency of deed as release by wife. To pass 
the dower right of the wife it is of course essential 
that she as well as her husband should execute the 
deed,22 although it is not necessary that she shopld 
execute it,22 or acknowledge it,24 on the same day 
as her husband. To determine the sufficiency of the 
release expressed in a deed in the execution of 
which the wife has joined, recourse must be had to 
the statute under which the release was executed ;25 
and if, because of noncompliance with a statute, a 
deed is legally insufficient to relinquish dower, it will 
not be given effect in equity.2® The release is as a 
rule required to be executed with the same formality 
as any other instrument conveying an interest in 
real property, and there must be a formal acknowl¬ 
edgment in the manner required by statute for the 
acknowledgment of instruments conveying interests 
in real property by married women.27 Where the 
statute provides only for the release of dower by a 
deed of conveyance, such release must be under seal» 
if instruments conveying real property are required 
to be under seal,28 although there is authority to the 
contrary.29 

. The decided weight of authority is to the effect 
that the deed must contain apt words to express the 
intention to release dower,2<> and the mere signing, 
sealing, and acknowledgment of the deed by the 
wife is ineffectual to divest her of her dower 
right but in some jurisdictions a contrary rule 
prevails.32 In any event it is not necessary that the 


wife should release or grant her right of dower eo 
nomine, since any other words showing an intention 
on her part to relinquish her dower will be suffi¬ 
cient's 

Insane husband. The wife of an insane person 
cannot bar her dower by joining with her husbands^ 
or his guardianSS m the execution of a deed convey¬ 
ing his lands. 

§ 66. Restoration of Right 

The wife's Joinfna in the execution of a deed with the 
husband is effective as a release only to the extent that 
the grant is valid. If the grant fails, dower Is not re¬ 
leased; if it IS set aside, dower is restored. 

The release of dower is merely an incident to the 
conveyance S6 The deed or conveyance in which 
the wife joins is operative as a release of her dow¬ 
er only to the extent of the validity of the grant of 
her husband’s lands therein made, and, therefore, 
if for any reason such conveyance fails, her right 
of dower remains unaffected,^'^ subject to the possi¬ 
ble exception in a case where an indefeasible title is 
conveyed, and such title is subsequently lost solely 
by the fault and neglect of the grantee 2® If th(‘ 
conveyance becomes inoperative by reason of an 
outstanding superior title, the right to dower will re¬ 
main barred.22 

Setting aside fraudulent conveyances. Although 
there is authority to the contrary,^® it is very gener¬ 
ally held that, where a conveyance or deed executed 


by clear and satisfactory evidence to 
be her mistake as well as that of 
her husband —Sieben v. Franks, 3 
N.W. 676, 52 Iowa 642. 

88 . Ky —Brown v Starke, 3 Dana 
316 

83. Me —^Frost v. Deerine:, 21 Me. 
156 

84. Ohio —^Newell v Anderson, 7 
Ohio St 12, Williams v Robson, 
6 Ohio St 610. 

86 . S.C.—Fisher v. Fisher, 71 S E 
863, 89 SC 175 
19 C.J. p 523 note 30. 

86. BMUion for ml* 

Recogrnltion of other principle 
would in effect nullify statutory pro¬ 
visions as to releasing: dower.—Hams 
V. Marshall, CCANY., 43 F 2d 703, 
certiorari denied 51 S.Ct. 85, 282 U. 
8. 822, 76 L.Ed 778 

87. U.S—Bottomly v Spencer, C.C. 
111., 36 F. 732 

19 C.J. P 523 note 31 

88 . W.Va.—Jarrell v. French, 27 S. 
H. 263, 43 W.Va 466. 

19 C.J. p 624 note S3. 

88 . Dutton V. Stuart, 41 Ark 101. 
19 C.J. p 624 note 34. 


30. Mass —Catlin v Ware, 9 Mass 
218. 6 Am D. 56 

19 CJ p 524 note 35 

31. Ind.—Trainers' Ins. Co. v. No¬ 
land, 97 Ind ^17. 

19 C.J p 524 note 86 
38. Iowa—Schaffner v. Grutzmach- 
er, 6 Iowa 137 
19 C.J p 524 note 37. 

33. Mass —Learned v. Cutler, 18 
Pick. 9 

N.Y.—Gillilan v. Swift, 14 Hun 674 
19 C.J. p 524 note 38. 

Deeds held stUftcleat 

(1) Deed in which wife Joins in 
grranting: clause and covenant con¬ 
veys all her Interest in the proper¬ 
ty, including: her rig:ht of dower — 
Jones V. Des Moines, 43 Iowa 209— 
19 C J p 524 note 39. 

(2) Where married woman relin¬ 
quishes her dower in the body of 
the deed and si^ns and acknowledgres 
the Instrument, her right to dower 

.passes—Stone v. Stubblefield, 13 Ky. 
Op. 119—-19 C.J. p 624 note 40. 

(3) Althougrh wife's name does 
not appear in the body of thd .deed 
as grantor, the express rele^e” of 
her dower in the premises granted 
by appropriate words at the end of 

1 the deed will effectually bar her 
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dower —Hackney v Smith, 273 S W 

476, 209 Ky 806 

19 C J p 524 note 41. 

34. Mo—Rannells v Gerner, 80 Mo 
474 

19 C.J p 626 note 66 

35. Mo—Rannells v. Isgrigg, 12 S 
W 343, 99 Mo. 19. 

36. SC—Gainey v. Anderson. 68 S 
E. 888, 87 S.C 47. 31 L R A .N.S . 
323. 

37. US —Wilson v. Robinson, CCA 

NY., 83 F.2d 397, certiorari dis¬ 
missed Robinson v Wilson, 57 S 
Ct. 757, 299 U.S. 616, 81 L Ed 

456 

SC—Ex parte Clark, 118 SE 27, 
126 SC 34. 

19-CJ p 628 note 98 

Sufficiency of deed to release dow¬ 
er see supra $ 65 b (2). 

38. Ill —Morton v. Noble, 67 Ill 176, 
11 Am.R 7. 

39. Pa —George v. Brandon, 64 A. 
371, 214 Pa. 623. 

19 C J. p 529 note 1. 

4a N.J.—Swift & Co. V. First Nat 
Bank, 168 A. 827, 114 N.J.Eq 417— 
Eschmann v. Lord, 112 A. 488. 92 
N.JEq. 382. 

19 C.J. p 629 note X 
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by a husband and wife is set aside as fraudulent as 
to the husband's creditors, the wife's dower in the 
land is restored.^^ Her right to dower is revived 
whether she participates in the fraudulent intent or 
not.^2 This rule does not apply, however, where 
creditors do not impeach the conveyance, since it is 
valid as between the parties and the widow may 
not urge the fraud on creditors.^^ Moreover, the 
rule does not apply where the statute gives the wife 
dower only in lands of which the husband died 
seized and the conveyance is not set aside at the 
instance of creditors until after the husband's 
death,^^ unless the conveyance was intended, not 
only to defraud creditors, but also to defraud the 
widow of the grantor.^® 

Where a fraudulent conveyance by the husband to 
the wife is set aside, the same rule applies and the 
wife's dower right is revived.^^ 

Discharge or assignment of encumbrance. Where 


§ 67 

a mortgage or other lien is absolutely discharged 
and no longer subsists as an encumbrance on a hus¬ 
band’s lands, the wife's right of dower is restored 
notwithstanding the priority of such lien or mort¬ 
gage,^® whether such discharge is effected by the 
husband direct or by his legal representatives after 
his death,or by the widow herself,®® or by pay¬ 
ment from the proceeds of a-judicial or other sale 
of the husband's property for the payment of his 
debts.®^ However, the acquisition of the fee of an 
estate by the owner of an encumbrance thereon does 
not necessarily extinguish the encumbrance or pre¬ 
clude such owner from asserting its priority as 
against the dower of the wife of his grantor, since 
he may take the estate subject to such encumbrance 
and keep it up for his own benefit ;®2 and, where 
the grantee of mortgaged premises pays the mort¬ 
gage and takes an assignment thereof, the mortgage 
is not discharged, and the grantor's wife is not re¬ 
stored to her dower right in such premises.®® 


V. DOWER CONSUMMATE BEFORE ASSIONMENT 


§ 67. Nature and Essentials 

a. General considerations 

b. As estate or title 

c. Tenancy in common and joint tenancy 

a. General Considerations 

On the death of the husband the widow's right of 


dower In his real property becomes consummate and per¬ 
fect. While In a sense the right is an encumbrance, it 
has been held that it does not constitute a iien. 

On the death of the husband, the widow's right oH 
dower in her husband’s realty becomes consummate 
and perfect or absolute®^ by law because of the 
marriage relation, and not by succession or de- 


41- U S —In re Custer, D C.Ohio, 55 
F2d 718 

Ark —^Elliott v Locklar, 46 S W.2d 
1105, 185 Ark 269, quotingr Goxpna 
Juris. 

N Y —^Jenkins v Mollenhauer, 173 N. 
Y S. 870, 106 Misc 15, reversed on 
other g:rounds 182 N.Y.S. 930. 

Va—Puckett v. Draper, 158 S.E 
68 , 156 Va 238 
19 C J. P 529 note 3. 

Fraudulent conveyance by husband 
before marriage see supra § 68. 

42. Ark.—Elliott v. Locklar, 46 S. 
W 2d 1106, 185 Ark 269, quoting 

Corpiui Juris. 

Wis.—^Huntzicker v. Crocker, 115 N. 
W 340, 135 Wis 38, 15 Ann Cajs- 
444. 

43. N.J.—Stewart v. Johnson, 18 N. 
J.Law 87. 

44. Mo.—Devorse v. Snider, 60 Mo. 
235. 

45. Tenn —Bond v. Bond, 16 Lea 
306. 

19 C.J. p 529 note 7. 

46. Tenn. — ^Hughes v. Shaw, Mart. & 
T. 323. 

47. Mo.—^Jlssey v. Bushakra, 252 S. 
W. 469. 296 Mo. 333. 


48 . Me.—^Mayo v, Hamlin, 73 Me 
182 

19 C.J. p 630 note 10. 

However, it was held that, where 
wife had joined in apparently abso¬ 
lute deed, a subsequent entry of rec¬ 
ord by grantee pursuant to statute 
relating to recording to the effect 
that deed was in fact mortgage and 
had already been satisfied would not 
restore dower right to wife.—Brad¬ 
ford V. Culbreth, Del.Super., 10 A.2d 
534. 

49. R.I.—Mathewson v. Smith, 1 R. 
I. 22. 

19 C.J, p 530 note 11. 

50. NH.—Bullard v. Bowers, 10 N 
H 500. 

19 C.J. p 630 note 12. 

51. Ohio.—Ketchum v. Shaw, 28 
Ohio St. 503. 

19 C.J. p 630 note 13. 

52. Ky—Lee v. James, 81 Ky 443 
Pa.—Bryar’s App., 2 A. 344, 111 Pa 

81. 

19 C.J. p 630 note 14. 

53. N.J.—Thompson v. Boyd, 21 N. 
J Law 58. 

19 C.J. p 530 note 15. 

54i U.S —Mayer v. Reinecke, D.C. 

I 111., 28 F.Supp. 334. 

I Mo. —^In re Bernays* Estate, 126 S.W. 

143 


2d 209, 344 Mo. 136, 122 A.L.R. 
169. 

N.J.—Reese v. Stires, 103 A. 679, 87 
NJBq. 32. 

N Y.—In re Walsh’s Ex’rs, 214 N Y. 
S. 167, 126 Misc. 479—In re Lak- 
ner’s Estate. 211 N Y S. 174, 126 
Misc 654. 

N.C—Citizens Bank & Trust Co. v. 
Watkins, 1 S E.2d 853, 215 N C. 292 
—A. F. Holt & Sons v. Lynch, 160 
SE 469, 201 N.C. 404. 

W Va —^Minner v. Minner, 100 S.E. 

509, 84 WVa 679 
19 C.J p 530 note 16. 

Zu Florida 

(1) Under Florida statutes and de¬ 
cisions, right of dower in Florida 
realty attaches immediately on hus¬ 
band’s death—Henderson v. U. S., Ct. 
Cl., 18 FSupp. 404 

(2) It is not necessary for a wid¬ 
ow to take any action to secure dow¬ 
er conferred on her by the statute as 
it becomes vested on the husband’s 
death—Serkissian v. Newman, 96 So. 
378, 85 Fla. 388. 

"Sowor oonsummato*’ has been de¬ 
fined as a vested right to recelvfe one 
third of all rents and profits for life. 
—^Aldridge V. Houston Oil Co., 244 
P. 782, 784, 116 Okl. 281. 
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scent.®5 From that time her right is no longer 
merely inchoate or contingent, but attaches absolute¬ 
ly to the dowable lands of the husband subject to 
assignment or admeasurement by the requisite judi¬ 
cial proceedings.®® 

The right to dower is in a sense an encumbrance 
on all the land of which the husband died seized,®^ 
but the view has been taken that it does not con¬ 
stitute a lien,®® although it may, by agreement be¬ 
tween persons interested, become a charge on the 
land.®® 

It has been said that the right is not a property 
right,®® but it has also been asserted that it is a 
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fixed and vested right of property,®l or a vested in¬ 
terest. ®2 

Escheat. Although property in which plaintiff 
had a dower interest escheated to the state on the 
death of the owner without heirs, the state took ti¬ 
tle thereto subject to plaintiff's dower interest, which 
had become consummate before the escheat.®® 

b. As Estate or Title 

Unless the rule has been changed by statute, In gen¬ 
eral prior to the assignment of dower, the widow does not 
have an estate in her deceased husband's land, and her 
right is for most purposes a mere right of action. 

Prior to the assignment of her dower, the widow 
has no vested estate,®^ unless the common law has 
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statute 

On death of husband, widow’s in¬ 
choate right to one-third interest in 
all lands of which her husband died 
seized, became consummate, under 
Rev Codes 1921 § 5813. and she then 
had right to demand an assignment 
of that interest to her—Mathews v. 
Marsden, 230 P 775. 71 Mont 502. 
Necessity of death of husband to ef¬ 
fect consummation of dower see 
supra § 11 

55. Mich —Cummings v Schreur, 
214 NW 199, 239 Mloh 178, af¬ 
firming Cummings v Schruer, 211 
NW. 25, 236 Mich. 628. 

N.J.—Reese v St ires, 103 A. 679, 
87 NJEq. 32 
la xadiaaa 

Under the applicable statute, a 
wife’s dower interest in lands con¬ 
veyed by husband without her hav¬ 
ing joined in conveyance becomes 
consummate on his death by virtue 
of the marital relation, and wife does 
not take as an heir.—^Weidler v. 
Floran, 13 N E 2d 330. 105 Ind.App. 
564. 

Otnerwise stated 

(1) Dower right passes to the wid¬ 
ow, not by transfer from the de¬ 
ceased husband, but by right of mar¬ 
riage and by statutes declaratory of 
the common law —State v. Clayton, 
38 S.W.2d 551, 162 Tenn 368. 

(2) Right is perfected by operation 
of law because of the marriage rela¬ 
tion and not by transfer or succes¬ 
sion —Mayer v. Reinecke. D.C Ill, 28 
F.Supp. 334. 

B6L Ga.—La Grange Mills v Kener, 
49 SE 300, 121 Ga. 429. 

Mo.—^Null V. Howell, 20 S W 24, 111 
Mo. 273. 

N.J.—Tenbrook v. Jessup, 46 A. 516, 
60 N.J.Eq 234. 

19 C.J. p 530 note 16. 

57- Mo.—Belfast Inv. Co v. Curry, 
175 SW. 201, 264 Mo. 483. 

19 0 . 4 . P 680 note 17 
58L Pa.—^Hay v. Meyers, 173 A. 776, 
114 Pa.Super. 269. 

19 C.J. P 680 note 18. 


59. U S —Union Joint Stock Land 

Bank of Detroit. Mich, v Byers, 
C C.A Pa . 100 F 2d 82. certiorari 

denied 59 S Ct 642, 306 US 653. 
S3 L Ed 1052, applying law of 
PennsyIvania 

Pa—Hurst v Spotts, 144 A 91, 294 
Pa. 221—Dexter’s Appeal, 81 Pa 
403 

Fostponement of charge 

The assignee of a mortgage, given 
by an heir, on land, which was sub¬ 
ject to dower charge, was not enti¬ 
tled to a lien prior to dower charge 
as to six heirs who signed paper 
purporting to postpone dower inter¬ 
est in favor of mortgagee, where 
four of the six heirs had executed 
the paper under an oral promise that 
it was not to be valid unless signed 
by all the heirs, and all the heirs 
did not sign, since the signing of 
paper by all was a condition prece¬ 
dent to Its validity—Union Joint 
Stock Land Bank of Detroit, MJch, 
V. Byers, C.C.APa., 100 F.2d 82, cer¬ 
tiorari denied 59 S Ct 642, 306 US. 
653. 83 L Ed. 1052, applying law of 
Pennsylvania. 

60. Ala—^Wooten v. Vaughn, 81 So, 
660, 202 Ala. 684. 

61. N.C —Citizens Bank & Trust Co 
v. Watkins, 1 S E.2d 853, 215 N C. 
292. 

62. Ky.—Berger v. Berger, 94 S W. 
2d 618, 264 Ky. 225. 

63. N.Y.—Smith v. Doe, 111 N.Y.S. 
525. 

64. U.S —^Blodget v. Brent, DC, 3 
F Cas No.1,653. 3 Cranch C.C. 394 

Ala.—^American Equitable Assur. Co. 
of New York v. Powderly Coal & 
Lumber Co., 128 So. 225, 221 Ala. 
280. 

Ill—Liesman v, Llesman, 162 NE 
855, 331 III. 287—Tillotson v. Fos¬ 
ter, 141 N.E. 412, 310 111 62. 
Mass.—Smith v. Shaw, 22 N.E. 924, 
160 Mass. 297. 

Mo—Willoughby v. Brandes, 297 S. 
W. 64. 317 Mo 544 

N.Y.—McLear v Balmat, 186 N.Y.S. 
180, 194 App.Div. 827, affirmed 132 
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N E 883, 231 N Y 548, and leave to 
withdraw app(*al granted 132 N E 
904, 231 NY 699—In re East 42nd 
Street, Borough of Brooklyn, 3 N. 
yS2d 665, 167 Misc 714 
Ohio—^Kumselman v. Harris, 31 Ohio 
N P .N S , 407 

Or—Callun v Western Investment &. 
Holding Co. 72 P 2d 48. 157 Or 412 
—Neal V Davis, 99 P 69. 53 Or 
423, rehearing denied 101 P 212, 53 
Or 423 

R 1 —JoBlin V Joslin, 6 A 2d 456— 
Astle V Card, 161 A 126, 52 R T 
357—Tierney v Tierney, 145 A 44 4. 
60 RI 105 

WVci—Love V Ward, 5 S E 2d 411 
126 A.LR 791—Minner v Minnei, 
100 SE 509. 84 W Va. 679 
19 C J. p 630 note 21 

At oommon law the widow had no 
estate in her decea.sed husband’s 
lands until dower was assigned — 
Vannoy v. Green. 173 S E 277, 206 N 
C. 77—19 C.J. p 530 note 21. 

▼•■tad freehold estate 

Prior to the assignment of her 
dower, the widow has no vested 
freehold estate 

Ky —Consolidation Coal Co. v Gray¬ 
son, 216 SW 848, 186 Ky 314 
Ohio —Guinther v Martin, 28 Ohio 
NP.NS. 458—Lape v. Lape, 22 
Ohio N P ,N.S , 392. 

Wis—In re Johnson’s Estate, 186 N. 

W. 180, 176 Wis. 248 
19 CJ. p 530 note 21. 

Property sold by hnabaiid 

Rule stated in the text has been 
applied where the property Involved 
had been sold by the husband by 
deed without a release of dower by 
the wife.—Sunderland v. Girard, 109 
A 424, 43 R.I. 1. 

■ffect of payment of mortgage 

Widow with mere right of dow¬ 
er in an estate obtained no title to 
such premises by mere payment of 
a mortgage, although she was en¬ 
titled to a lien on premises on inter¬ 
ests of heirs for their shares of such 
burden, where she did not buy mort¬ 
gage, or mortgagee’s Interest, but 
merely paid mortgage to preserve 
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been changed by statute, with the result that the ute, the widow’s right is not a legal title;®® she is 

dower interest may become a vested estate immedi- not seized of any part of her deceased husband’s 

ately on the death of the husband without being first lands,®^ and her right is for most purposes nothing 

assigned or set out.®® In the absence of such a stat- more than a mere right of action®® to have an as- 

her estate of homestead as well as , thereon, where the son by accepting. ble to be terminated as to any par- 


interest of her husband’s heirs.— 
Theiner v Speckin, 124 N E 826, 290 
Ill 181 

Xu South Carolina, it has been stat¬ 
ed that dower, after the husband’s 
death, is an estate in the widow 
outside and apart from the estate of 
the deceased husband —Turner v 
Washington Realty Co. 126 SE 137, 
130 SC 501—Geiger v. Geiger, 36 
S E 1031, 57 S C 525 

85. Vt—Gorham v Daniels, 23 Vt. 

600 

19 CJ p 531 note 23 

In Arkansas 

(1) Under an appllt'able statute 
relative to leal properly, a distinc¬ 
tion obtains between the ancestral 
estate, and a new acquisition, of the 
husband, Vrberi the husband dies 
leaving no children, in that in re¬ 
spect of the ancestral estate, the 
widow takes a life estate in a speci¬ 
fied share, whereas a fee simply es¬ 
tate in ti new acquisition of which 
the husband dies seized vests in her 
immediately on the death of the 
husband —Smith v Goldby, 289 S W 
780, 172 Ark 649—Maxwell v. Aw- 
trey, 235 S W 384, 151 Ark, 85—Earl 
V Earl. 225 SW 289, 145 Ark 559— 
19 C .1 p 531 note 23 

(2) There being no children, and 
real estate owned by deceased hus¬ 
band being a new acquisition, his 
widow, under the statute, was en¬ 
dowed of one half, and no adjudica¬ 
tion ot the court was necessary for 
that purpose —Maxwell v. Awtrey, 
supra 

(3) Under such statute an estate, 
legally speaking, cannot come partly 
b> gift and partly by purchase, but 
to be ancestral the conveyance must 
be made entirely in the considera¬ 
tion of blood, without any considera¬ 
tion deemed valuable, and if partly 
for valuable consideration it is a 
new acquisition.—Beard v Beard, 228 
SW 734, 148 Ark 29—McElwee v 
McElwee, 219 S W. 30. 142 Ark 560 

(4) Under such statute, in order 
that land may be ancestral in coming 
by gift or descent from the father of 
the husband, it must come wholly 
from the father and without any pe¬ 
cuniary equivalent from any source 
—Earl V. Earl, supra. 

(5) So, land conveyed by the fa¬ 
ther of the husband to the latter 
was a new acquisition within the 
meaning of the statute, notwith¬ 
standing the father intended to make 
a gift of the land to his son, to the 
extent that the value of the property 
exceeded one half the mortgage debt 

28 C.J.S.—10 


the deed obligated himself to pay 
one half the mortgage debt—Beard 
V. Beard, supra 

(6) “Ancestral estate” as used in 
such statute means the identical es¬ 
tate which came to the husband and 
not an estate whic h may have been 
substituted for the estate so coming 
—Earl V Earl, supra. 

(7) One who sells the estate 
which he inherited from, or which 
was given to him by. his father docs 
not have the estate which came to 
him from his father, and property 
purchased with the proceeds of an¬ 
cestral estate, or acquired by ex¬ 
change for ancestral estate, is not 
ancestral estate, but is a new ac¬ 
quisition within the meaning of the 
above statute —Earl v. Earl, supra 

(8) Thus. propcrt> received by the 
husband from his brother in ex¬ 
change for property which the hufc- 
band had received as ancestral es¬ 
tate was a new acquisition, notwith¬ 
standing the property received by the 
husband on the exchange had been 
received originally by the brother as 
ancestral estate Earl v Earl, supra 

(9) The status as ancestral prop¬ 
erty of property received by the hus¬ 
band and his brother from their fa¬ 
ther was not affect€*d by their volun¬ 
tary partition of the property —^Earl 
V Earl, supra 

(10) Under the above statute, the 
estate does not vest in severalty 
until it IS assigned —Mayo v. Arkan¬ 
sas Valley Trust Co., 209 S W. 276, 
137 Ark 331—19 C J. p 531 note 23 
[a] (2) 

(11) So, the widow’s right of dow¬ 
er in the personal property of her 
deceased husband does not vest in 
severalty until it is assigned.—Woo¬ 
ten V. Penuel, 140 S W 2d 108— At- 
baugh V West. 192 S W. 171, 127 Ark 
98. 

(12) Administrator of husband’s 
estate holds personal property of the 
husband as trustee for widow to ex¬ 
tent of her unassigned dower in¬ 
terest therein —^Wooten v. Penuel, 
supra. 

Xtt Oonnscticut 

(1) The rule stated in the text was 
recognized under the law applica¬ 
ble in respect of persons who were 
married prior to April 20, 1877 — 
Humphrey v Gemrd, 83 A. 210, 85 
Conn. 434—Humphrey v Gerard, 79 
A 57. 84 Conn. 216, 221—19 C.J. P 
531 note 23. 

(2) While the right of the widow 
attached primarily to all the real es¬ 
tate of which the husband died 
seized in his own right, it was lia- 
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ticular tract by an a.ssignment of 
dower, and, until such assignment, 
differed materially from a fixed and 
permanent life estate in a definite 
specific piece of property —Hum¬ 
phrey V Gerard, 79 A 67, 84 Conn. 
216 

In Iowa 

(1) It IS now definitely settled that, 
on the death of the husband, the 
surviving wife becomes immediately 
vested with an estate in real prop¬ 
erty itself before dower is ad¬ 
measured, defeasible by election to 
take under husband’s will, if any, or 
to take the homestead for life — 
Prichard v. Anderson, 278 N W 348, 
224 low'a 1152—Jackson v Grant, 278 
NW. 190, 224 Iowa 579—Van Veen 
v Van Veen, 236 NW 1, 213 Iowa 
323. opinion supplemented 238 N W. 
718. 213 Iowa 323 

(2) In some earlier cases, this view 
was not accepted, at least not to the 
fullest extent—Arnold v Livingston, 
139 N W. 927, 157 Iowa 677—McDon¬ 
ald V McDonald, 40 N W. 126, 76 
Iowa 137. 

In Feimsylvaala 

Widow’s statutory right of dower 
has been regarded as an interest or 
estate in the land 

U S —Union Joint Stock Land Bank 
of Detroit Mich, v Byers, CCA. 
Pa, 100 F 2d 82, certiorari denied 
69 set 642, 306 US 653, 83 L Ed. 
1052 

Pa—Hurst v Spotts, 144 A. 91. 294 
Pa 221—Enyard v Enyard, 42 A. 
526, 190 Pa 114, 70 Am S R. 623— 
Schall’s Appeal, 40 Pa 170—Hay v. 
Meyers, 173 A. 775 114 Pa.Super. 

269 

86. Ala—Cone v Barganier, 118 So. 
342, 218 Ala 292 

R.I.—Sunderland v Girard, 109 A. 
424, 43 RI 1. 

Tenn.—North v. Puckett, 46 S.W. 
2d 73, 164 Tenn. 100, 81 A L R. 
1107. 

67. US—Blodget v. Brent, D.C., S 
F Cas No 1,553, 3 Cranch C.C. 394. 
Ky —Consolidation Coal Co. v Gray¬ 
son, 216 SW 848, 186 Ky 314. 
Ohio —Guinther v Martin, 28 Ohio 
N P.,N.S, 458—Lape v. Lape, 23 

Ohio N.P ,N S , 392. 

Tenn —^North v. Puckett, 46 S.W.2d 
73, 164 Tenn 100, 81 A.L.R. 1107, 
citing Oorpiiz Jnziz. 

19 C.J. p 531 note 24 
88 . Ala.—^American Equitable Assur. 
Co. of New York v Powderly Coal 
& Lumber Co , 128 So. 225, 221 Ala. 
280—Cone v. Barganier, 118 So. 
342, 218 Ala. 292—Wootten v. 

Vaughn. 81 So. 660, 202 Ala. 684. 
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signment or allotment of dower.*® It has further 
been characterized as a mere equity, before assign¬ 
ment, of which a court of law will not take cogni- 
zance.70 

c. Tenancy in Common and Joint Tenancy 

While in some Jurisdictions the widow, even before 
an assignment of dower, is a tenant in common with 
those taking as her husband’s heirs or their grantees, 
in general, at common law, neither she nor her grantee 
Is a tenant in common. 

In some jurisdictions, on the death of the hus¬ 
band the widow’s interest is that of a tenant in com¬ 
mon thus, before an assignment of dower, she 
is a tenant in common with those taking as her hus¬ 
band’s heirs'^® or their grantees.^® At common law, 
however, she,^^ or her grantee,^* is neither a ten¬ 
ant in common nor a joint tenant with them, or 
with,the husband’s alienee.^® 


28 ^ C.J.S: 

§ 68. Rights and Liabilities of Widow in Gen¬ 
eral 

a. General considerations 

b. Right of possession and of entry 

c. Taxes, expense of repairs, and other 

charges 

a. Ceneral Considerations 

In general, until dower is assigned the widow may 
not exercise control over land In respect of which the 
dower right exists, but she may, under certain conditions, 
resort to remedies to protect her right. 

In view of the general rule that the right of dow¬ 
er before assignment is not an estate, but a mere 
right of action, discussed supra § 67, the general 
rule also is that until dower is assigned the widow 
has no right which she can lawfully exercise over 
the land.^^ So, she cannot maintain an action to 
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Ky.—Burk v. Moore. 272 S.W. 38. 209 
Ky. 24—Consolidation Coal Co. v. 
Grayson. 216 S.W. 848. 186 Ky 314. 
Mo.—^Willoughby v. Brandes, 297 S. 

W. 54, 317 Mo. 544. 

N.Y.—^Lawrence v. Miller, 2 N.Y. 
245, reversing 1 Sandf 516—^Mc- 
Lear v. Balmat, 186 N.Y S. 180. 194 
App.Div. 827, affirmed 132 N.E. 883. 
231 N.Y. 548, and leave to with¬ 
draw appeal granted 132 N.E. 904, 
231 N.Y. 699—In re East 42nd 
Street. Borough of Brooklyn, 3 N. 
YS.2d 665. 167 Misc 714. 

Ohio —Kunzelman v. Harris, 31 Ohio 
N.P.,N.S., 407—Guinther v. Mar¬ 
tin, 28 Ohio N P.,N S., 458—Lape v. 
L.ape, 22 Ohio N P.,N.S., 392. 

Or.—Callan v. Western Investment 
Co.. 72 P.2d 48, 157 Or. 412—Neal 
v. Davis, 99 P. 69, 53 Or. 423, re¬ 
hearing denied 101 P. 212. 53 Or. 
423. 

R.I.—^Joslin v. Joslin, 6 A.2d 456— 
Astle v. Card, 161 A. 126, 52 R I. 
357—Tierney v. Tierney, 145 A. 
444, 50 R.I. 105—Najarian v Boya- 
Jian, 136 A. 767, 48 R.I. 213—Sun¬ 
derland V. Girard, 109 A. 424, 4 R. 
I. 1. 

W.Va.—Love v Ward, 5 S.E.2d 411, 
126 A.L.R. 791. 

19 C.J. p 531 note 25. 

69. Ill.—Liesman v Liesman, 162 N 
E 855, 331 Ill. 287—^Tillotson v. 
Foster. 141 N.E. 412, 310 Ill. 52— 
Theiner v. Speckin. 124 N.E. 826, 
290 Ill. 181 
19 C J. p 531 note 25. 
nzad and vested right 

(1) On the death of the husband, 
a widow's right is a fixed and vest¬ 
ed right of property in the nature 
of a chose in action—the right to 
^demand an assignment of dower.— 
Cltisens Bank & Trust Co. v. Wat¬ 
kins. 1 S.B.2d 853. 216 N.C. 292. 

<2) Until assignment, the widow 
has merely a vested right to sue for. 


and to compel the setting aside to 
her, of her dower interest —Minner 
v. Minner. 100 S E. 609, 84 W.Va 679 
Against whom claim lies 

(1) In some Jurisdictions, widow's 

claim for dower is against Intestate 
husband's heirs and not against his 
personal representatives —Clore's 

Adm'r v. Clore, 284 S.W 385, 216 Ky. 
632. 

(2) Persons obligated to assign 
dower generally see infra § 82. 

70. Ala.—^Wilson v. Roebuck, 60 So. 

870, 180 Ala. 288. 

19 C.J. p 531 note 26. 

Bgaitable right of action 

The right is a mere equitable right 
of action —Stephens v. Bowen, 96 So. 
331, 209 Ala. 417. 

71- Iowa.—In re Caylor’s Estate, 
227 NW. 103, 208 Iowa 1208. 

19 C.J. p 531 notes 27, 28. 

T2. Iowa —Prichard v. Anderson, 
278 N.W. 348, 224 Iowa 1152— 

Crouse v. Crouse. 269 N W. 443, 219 
Iowa 786—^Van Veen v. Van Veen, 
238 N.W. 718, 213 Iowa 323, sup¬ 
plementing opinion 236 N W. 1, 213 
Iowa 323—In re Caylor's Estate, 
227 N.W. 103, 208 Iowa 1208. 

19 C.J. p 631 note 27. 

Xn Vow York, the view has been 
taken that the possession of the wid¬ 
ow as dowress and as guardian of 
minor children was as tenant in com¬ 
mon with all the heirs.—^Knolls v. 
Barnhart, 71 N.Y. 474. 

Xn Wisconsin, the rule stated in 
the text has been recognized, and it 
was held that, where homestead of 
decedent was assigned to his daugh¬ 
ter subject to dower and homestead 
rights of widow, a parol agreement 
between daughter and widow to 
fect that widow was to continue' to 
occupy the premises rent free in con¬ 
sideration of keeping the premises 
insured could not affect the nature' 

146 


of the interest which widow had in 
the real estate at the time of her 
death, dower being unassigned and 
unadmeasured—In re Johnson's Es¬ 
tate. 185 NW 180, 175 Wis. 248. 

73. Conn —Humphrey v. Gerard, 83 
A. 216, 85 Conn. 434. 

74. Fla.—Moore v Price, 123 So 
768, 772, 98 Fla. 276, citing Corpus 
Juris. 

Mo.—Belfast Inv Co. v. Curry, 176 
S.W. 201, 264 Mo 483 
19 C.J. p 531 note 29 
Widow Is not Joint tenant, tenant 
in common, nor in coparcenary with 
the children of deceased husband — 
Serkissian v. Newman, 96 So 378, 85 
Fla. 388. 

Bffect of statutes 

Statutes defining the rights of the 
widow in respect of occupancy and 
the method of procedure to establish 
her right do not affect the nature of 
her interest nor make her a tenant in 
common with the heirs—Neal v. 
Davl.s 99 P 69, 53 Or 423, rehearing 
denied 101 P. 212, 53 Or 423 

75. Or.—Neal v. Davis, supra. 

76. Mo —McClanahan v. Porter, 10 
Mo 746. 

77. NY —^Ash v. Cook, 3 Abb.Pr. 
389. 

N.C.—Webb v Boyle, 63 N.C. 271. 

19 C J p 531 note 84. 

Binding hslrs 

(1) Widow had no power to bind 
the children as heirs of deceased 
husband concerning the land in any 
way, as by accepting from a lum¬ 
ber company money required by Its 
contract to give it the right to cut 
timber for an additional period.— 
Morton v. Pine Lumber Co., 100 S.E. 
322, 178 N.C. 163. 

(2) Oil and gas lease of dower 
land executed by widow was in¬ 
valid against the heirs at law as 
owners of the remainder aftef ex- 
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compel the purchase by a railroad company of her 
alleged dower right in a right of way granted by 
her husband.7® She has, however, such an interest 
in the lands before assignment of dower as will en¬ 
title her to maintain a suit for an injunction against 
trespass, waste, or other injuries thereto,^^ or an ac¬ 
tion for damages resulting from such acts.*® 

In a suit by the widow to establish her right to 
a statutory share in land conveyed by her husband 
to defendant by deed to which her name was forged, 
she may be required to return to defendant the fruits 
of her husband’s fraud, which have come into her 
possession, as a condition precedent to obtaining re¬ 
lief.*^ 

As to decrease of dower interest resulting from 
the existence of separate estate of widow or of 
homestead right see infra § 69. 

Effect of mortgage or other contract affecting 
land. Notwithstanding the heirs of deceased hus¬ 
band have given a mortgage on the land which is 
subject to a dower interest, the widow may have 
her dower assigned,*^ and, in an action to foreclose 


such mortgage, the court may not direct the sale of 
the dower interest without the widow’s consent, but 
may only make a decree foreclosing the interest of 
the mortgagors, subject to the dower interest.** 

It has been held that, in enforcing a contract for 
the sale of land, the court cannot take any action 
which will affect the dower right of the widow of 
the vendor or compel her to accept other than the 
statutory provisions for dower.** 

b. Bight of Possession and of Entry 

Prior to assignment of dower, the widow has no right 
of possession or of entry and occupation in respect of the 
lands of her deceased husband, under her claim of dower, 
in the absence of statute conferring the right. 

In general, in the absence of statutory authoriza¬ 
tion, the widow has no right to the possession of 
lands of her deceased husband prior to the assign¬ 
ment of dower,** and until assignment she has no 
right under her claim of dower to enter and occupy 
any portion of her husband’s estate,** unless such 
right is given by statute.**^ The unassigned dower 
right is, accordingly, no defense to an action of 


piration of her estate, her leasee hav- 
ingr no right to open new well —Lee 
V. Straughan. 226 S W. 171, 146 Ark 
604 

Assignment, conveyance, or release 
of dower right see infra § 76 
Right to maintain action of partition 
against husband's cotenant see C J 
S title Partition § 56. also 19 C.J 
p 631 note 32, 47 C J p 350 notes 
61-63 

78. Iowa —Tuttle v Burlington & 
M. R Co , 49 Iowa 134 

79, Mich —Delaney v Manshum, 109 
NW 1051, 146 Mich 525. 

N J —Har ker v Christy, 6 N J Law 
737 

19 C.J p 531 note 86 

80i Ky.—Cumberland Tel & Tel Co 
v. Foster, 78 S W. 150, 117 Ky 389, 
25 KyL 1465 

N J —Rogers v. Potter, 32 N.J.Law 
78. 

81. Moneys received under hus¬ 
band’s will 

Wife who, as practically sole bene¬ 
ficiary under husband's will, received 
consideration which husband had re¬ 
ceived for land conveyed to third 
party by deed to which wife’s signa¬ 
ture had been forged, as condition to 
recovery of distributive share there¬ 
in, may be required to return 
amount so received to third party on 
a showing that it went into hus¬ 
band’s hands and became a pUrt of 
his estate.—Caldwell v City of Ot¬ 
tumwa, 200 NW. 836. 198 Iowa 

666 . 

88. Ark.—^Phillips v. First Nat. 
Bank, 17 S.W.2d 298, 179 Ark. 605. 


83. Ark—Phillips v. First Nat. 
Bank, supra 

84. RI—Najariun v Boyajian, 136 
A 767. 48 R.I 213 

85. Ill —Tlllotson V Foster, 141 N 
E 412, 810 Ill. 52. 

Ohio—^Kunselman v. Hams, 31 Ohio 
N.P.N S. 407. 

19 C J p 531 note 37. 

Xn Alabama 

(1) The widow is not entitled to 
possession of real estate of her de¬ 
ceased husband until dower is as¬ 
signed, unless he resided on it, or it 
is appurtenant to that on which he 
did reside—Hayes v Lemoine, 47 So. 
97, 166 Ala 465. 

(2) After the widow’s abandonment 
of possession of certain land, title 
and right of possession were in chil¬ 
dren of deceased husband and might 
have been asserted in their behalf 
—Stephens v Bowen, 96 So 331, 209 
Ala 417. 

Xn Kentucky, the only right of pos¬ 
session given the widow in lands of 
her deceased husband prior to the 
assignment is the right to possession 
of the mansion house and certain 
Items connected therewith, conferred 
by statute —Consolidation Coal Co v. 
Grayson, 216 S W. 848, 186 Ky. 314 
Possession in heirs 

(1) Possession of unassigned dow¬ 
er lands, excepting the mansion 
house and homestead, is in the heirs 
at law, and not in the widow —Sel- 
don v Dudley E. Jones Co., 85 S.W. 
778, 74 Ark. 348. 

(2) Until dower was allotted in 
timber lands of deceased husband. 
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the possession and right thereto was 
in his infant children as his heirs — 
Morton v Pine Lumber Co., 100 S. 
B 322, 178 NC 163. 

®8. U S —Blodget v Brent, D C., 3 
FCas No 1,653, 3 Cranch CC 394. 
Ohio—Guinther v Martin, 28 Ohio 
N P ,N S , 458—Lape v. Lape, 22 
Ohio N P.,N S., 392. 

19 C J p 631 note 37. 

Xu Plorida, as to land other than 
the dwelling house and improvements 
belonging thereto, the widow has no 
right of entry until assignment.— 
Raulerson v Peeples, 84 So. 370, 79 
Fla 367. 

87. Conn —Humphrey v. Gerard, 79 
A. 57, 85 Conn 43. 

Vt—Gorham v Daniels, 23 Vt. 600. 
19 C J p 532 note 38 

Xu Feausylvania 

(1) Under early statutes, it was 
held that, under the circumstances 
involved, if the heir wished to ac¬ 
quire exclusive possession, he must 
proceed under the Partition Act to 
have the widow’s share ascertained 
and secured to her, and that the heir 
could not maintain ejectment against 
the widow —Gourley v. Kin ley, 66 
Pa 270. 

(2) Before the assignment of dow¬ 
er, the grantee of the widow could 
not maintain ejectmemt—Jones v. 
Hollopeter, 10 Serg & K. 326. 

In Wlboonsin, under an early stat¬ 
ute, a widow who had an unassigned 
dower right in property, in which 
she had been left m possession with 
her children at the death of her hus¬ 
band, could retain such possession 
without having dower assigned, and 
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ejectment by the heir,** or by the owner of the 
fee,®® and does not entitle the widow to maintain 
ejectment.®® Questions as to the common-law quar¬ 
antine right of the widow and as to the statutory 
substitute therefor are considered in the C.J S. title 
Executors and Administrators §§ 327-331, also 24 
C J. p 233 note 20-p 236 note 66. 

c. Taxes, Expense of Sepairs, and Other Charg¬ 
es 

Usually the dower right of the widow is not sub¬ 
ject to a charge for taxes assessed during the lifetime 
of her husband or during the period intermediate his 
death and the assignment of dower, nor to a charge for 
the expenses of repairs or improvements during such 
period. 

Taxes on land assessed during the lifetime of the 
husband are not chargeable against the widow’s 
dower interest in such land,®^ and it seems that tax¬ 
es accruing against the husband’s estate subsequent 


to his death and prior to an assignment of dower 
are not, as a general rule, chargeable to the wid- 
ow.®2 

The widow is not bound to pay for repairs neces¬ 
sary to keep the buildings on her husband’s lands 
in a tcnantable condition, made intermediate the 
death of the husband and the assignment of dow¬ 
er ,®3 nor is she chargeable with the cost of perma¬ 
nent improvements made during such period.®^ 
However, if the widow should make improvements, 
before assignment of dower, on lands subsequently 
apportioned to her, she cannot charge the cost of 
such improvements against the heirs.®® 

Questions as to liability of the widow for repairs 
to, and taxes on, property occupied by her under 
her statutory right of quarantine are considered in 
the C.J.S. title Executors and Administrators § 329, 


she oould assert such rig^ht in eject¬ 
ment both for attack and defense.— 
Harley v. Harley, 122 N W. 761, 140 
Wis. 282. 

8Bb Ala —Reeves v. Brook, 80 Ala. 
26. 

Ohio—^Kunzelman v. Harris, 31 Ohio 
N.P.,N.S. 407. 

19 C J. p 532 note 39. 

Xa TlorKUh rule stated in the text 
applies to land other than the dwell¬ 
ing house and improvements belong¬ 
ing thereto —Raulerson v. Peeples, 
84 So. 370. 79 Fla. 367. 

VossMMdoii previously abandoned 
The rule stated in the text was 
announced in a case in which the 
widow had abandoned possession of 
certain property —Stephens v. Bow¬ 
en, 96 So. 331, 332, 209 Ala. 417, cit¬ 
ing Corpus JTuris. 

Compelling widow to seek admeas¬ 
urement 

Where surviving wife remained in 
possession of deceased husband's 
land, following husband's death, dur¬ 
ing minority of children, the chil¬ 
dren, on becoming of age, could have 
maintained an action of ejectment 
against the wife, thus requiring her 
to seek the admeasurement of her 
dower.—^Kennedy v Smith, 191 N.Y. 
S 214, 117 Misc 237. 

8^ Mich —McCammon v. Detroit, L. 
& N. R. Co , 33 N.W. 728, 66 Mich. 
442 

90. NY —Bell v. Golding, 136 N Y S. 
278, affirmed 105 N.E 1081, 211 N. 
Y 507. 

la Alabama, the rule stated in the 
text was announced in a case in 
which the widow had abandoned pos¬ 
session of certain property.—Ste¬ 
phens V. Bowen, 96 So 331, 332, 209 
Ala. 417, citing Corpus Xuris. 

91. Mo. —Graves v. Cochran, 68 Mo. 
74. 


Zb ITew Jersey 

(1) It has been held that taxes and 
assessments, which were imposed 
during the lifetime of the husband 
and which were due at the time of 
his death, were payable by his es¬ 
tate and that no part thereof was 
chargeable to the widow's dower in¬ 
terest.—Potter V. Watkins, 144 A. 27, 
104 N.JEq. 13. 

<2) The view has been taken, how¬ 
ever, that as to land conveyed by 
the husband, without relinquishment 
of dower by the wife, she was 
chargeable, in respect of her dower 
interest, with an amount equivalent 
to the benefit which she would re¬ 
ceive in respect of assessments for 
public improvements levied during 
the period intermediate the con¬ 
veyance and the death of the hus¬ 
band while the land was in the pos¬ 
session of his grantee.—Jones v. 
Hunt. 5 A. 148, 40 N J Eq. 660 

(3) But the widow was not charge¬ 
able with any portion of annual taxes 
which accrued during such period — 
Jones V Hunt, supra. 

98. ZA ir«w York in certain pro¬ 
ceedings to determine the widow's 
dower interest in the proceeds of the 
sale of a deceased husband's estate, 
and in the net rents accruing inter¬ 
mediate his death and the sale of the 
property, it has been held that taxes 
and other usual carrying charges, 
and expenses accruing since the hus¬ 
band's death, exclusive of assess¬ 
ments, should be paid out of the 
gross rents as far as possible, and 
that any deficiency, together with 
assessments paid by the estate, 
should be charged against the^pi9- 
ceeds of sale.—^In re Kearns' Win, 
249 N.YS. 340. 139 Misc. 877. 

OccBpaaoy by widow 

A widow who, with the heirs, oc¬ 
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cupied the residence of the hus¬ 
band after his death was under no 
obligation to pay taxes accruing in¬ 
termediate his death and the assign¬ 
ment of dower.—Branson v. Yancy, 
16 NC. 77. 

No right to pay taxes 

The view has been taken that prior 
to the assignment of dower the wid¬ 
ow has no right to pay the taxes and 
that the tenant of the freehold is 
bound to pay the taxes until he 
assigns dower—Blodget v Brent, D 
C, 3 FCas No.1,553, 3 Crunch CC 
394. 

Dowor Bottlomont 

Where a dower settlement agree¬ 
ment provided that the widow should 
occupy the premises without rent or 
other charges therefor for any pe¬ 
riod since the death of the husband, 
such agreement absolved her from 
any obligation to pay taxes as¬ 
sessed against the property if she 
would otherwise have been charge¬ 
able therewith —Underground Elec¬ 
tric R Co. v. Owsley, N.Y., 196 F. 
278, 116 C.C A. 98, 40 L R A .N S , 609. 
modifying, C.C, 190 F. 679 

93. Mass—Walsh v. Wilson, 131 

Mass. 535. 

Zn New Jersey, in a case in which 
all parties consented to a sale of the 
property, it was held, in determin¬ 
ing ,the widow's dower interest, that 
she was not chargeable with the 
maintenance of the property until 
dower was assigned but that she 
should be charged with expenditures 
for coal, gas, food, nursing, and care, 
which were made for her benefit — 
Tarrant v. Carng, 133 A. 522, 99 N.J. 
Eq. 605. 

94. DC.—^Hayden v. Wesser, 12 D. 

C. 457. 

95. Ill.—Turner v. Bennett, 70 Ill. 

263. 
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also 19 C.J. p 532 notes 48-50, 24 C.J. p 235 note 
51, p 236 notes 52, 56. 

§ 69. Bar or Forfeiture in General 

The tale of lande of the deceaeed huaband doee not 
'usually impair the widow’s right to dower, in the absence 
of consent or waiver on her part; under some statutes, 
the dower right may be lessened or diminished to the ex¬ 
tent of the value of the widow’s separate estate or of her 
homestead right. 

The sale of lands of a deceased husband by his 
personal representative does not necessarily impair 
the widow’s right of dower.9® Usually a sale of 
such lands by order of court does not impair the 
dower right in the absence of consent or waiver on 
the part of the widow or of a statutory provision 
to the contrary,®'^ as, for example, a sale for the 
payment of the husband’s debts, as shown in the C.J. 
S. title Executors and Administrators § 637, also 19 
C.J. p 532 note 52, 24 C.J. p 684 note 55, but if 
dower is subordinate to the rights of creditors, un¬ 
der rules stated supra § 40, the rule is otherwise in 
respect of a valid sale for the deceased husband’s 
debts.®* It has been held that where the wife prior 
to the husband’s death joined him in a mortgage, a 
sale of the mortgaged lands by his administrator for 
the payment of his debts extinguishes the right of 


dower, where the proceeds are not sufficient to sat¬ 
isfy the mortgage debt.®® 

• 

A tax sale made after the death of the husband 
but before assignment of dower will not preclude 
recovery of dower by the widow,i and where land 
is sold after the death of a husband under a judg¬ 
ment rendered against his administrator, the wife’s 
right of dower is unimpaired ,2 nor is such right di¬ 
vested by a sale under a judgment of foreclosure of 
a mortgage in which the wife did not join.® 

Effect of unfc*s separate estate. By some stat¬ 
utes, a widow who possesses a separate estate has 
been denied dower either in whole or in part, de¬ 
pendent on the value of the separate estate.^ 

Effect of homestead exemption. Under some 
statutes, in setting out dower and homestead to the 
widow, the dower interest is lessened or diminished 
to the extent of the amount of her homestead in¬ 
terest,® and, if the homestead interest is equal to, 
or exceeds, the common-law dower, dower is not as¬ 
signed.® Notwithstanding a provision that, if the 
widow’s interest shall exceed her dower interest, 
no dower shall be assigned, dower remains and is 
merely latent while her homestead exists.*^ 


96. SC —Speaks v. Kinard, 4 SC. 
64 

Perfornuuiee of contract of sole 

The execution of a vendor’s con¬ 
tract of sale by his executors or ad¬ 
ministrators does not bar the 
widow’s right of dower—Covert v 
Hertzog, 4 Pa 145. 

97- Md.—Stem v. Stein, 30 A. 703, 
80 Md 306. 

98. U.S—Scott V. Crosdale, Pa,, 2 
Dali. 127, 1 L Ed 317 

19 C.J. p 533 note 64 fa] (1), (2) 

99. Ohio —St. Clair v. Morris, 9 
Ohio 15, 34 Am D 416 

1. U.S—modget V. Brent, DC, 6 
PCa.s.No 1,553, 3 Cranch C.C 394 

Ill—Stow V. Steele, 2 N.E 169, 114 
Ill 382 

2. Mass —Gooch v. Atkins, 14 Mass 
378. 

Ohio.—McArthur v. Porter, 1 Ohio 
99. 

S C —Phinney v. Johnson, 13 S.C. 
25. 

3. N.Y.—Lewis v. Smith, 11 Barb. 
162, affirmed 9 N.Y. 602, 61 Am 
D. 706. 

SC—Hill V. Gray, 22 S E 802. 46 S 
C. 91. 

4. Ala—People’s Bank of Red Level 
V. Barrow & Wiggins, 94 So. 600, 
208 Ala. 433. 

19 C.J. p 499 notes 99, 1. 

Strict ocnstnictioa 

Statute, beinff in derogation of the 


common law which highly favored 
the wife’s right of dower, must be 
strictly construed and can have no 
operation except in the particular 
case designated—Gordon v. Tweedy, 
74 Ala. 232, 238, 29 Am It 813—Bil- 
lingslea v Glenn, 46 Ala. 540—19 C 
J p 499 note 99 [a] 

Prenuptial conveyance by husband 

Widow could not set aside pre¬ 
nuptial conveyances by husband as 
in fraud of dower rights, where val¬ 
ue of her separate estate at time of 
husband’s death exceeded value of 
dower in lands so conveyed and 
lands of which he was seized at 
time of death or during coverture, 
since under statute if husband at 
time of death had owned lands so 
conveyed, widow would not have 
taken dower therein —Anderson v 
Lewter, 168 So 171, 232 Ala 375. 

Computation 

(1) Both the dower interest and 
the separate estate must be esti¬ 
mated at their respective values at 
the time of the death of the hus¬ 
band—Billingslea v. Glenn, 46 Ala 
540 

(2) If the widow’s separate estate 
is less in value than her dower, 
added to her distributive share of 
her husband’s personalty she is en¬ 
titled to dower and distribution di¬ 
minished by the value of her sepa¬ 
rate estate—Guice v. Guice, 43 So 
199, 150 Ala. 562. 
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Statute not applicable to certain ea- 
tatee or interest 

Ala—Lee v. Lee, 77 Ala 412. 

19 CJ. p 499 note 99 Fa] [6]-r7] 

5. Mo—Jordan v Rudluff, 174 S W. 
806, 264 Mo. 129—Graves v. Coch¬ 
ran, 68 Mo 74. 

19 C.J p 582 note 38 [c] (l)-(3) 

Zn Vermont an early statute was 
m accordance with the text state¬ 
ment.—Chaplin v. Sawyer, 35 Vt. 
286. 

Right to both dower and homestead 
and necessity of election see infra 
S 84 

6. Mo.—Stanton v Leonard. 130 S. 
W.2d 998, 344 Mo 998—Falvey v. 
Hicks, 286 S W. 386, 315 Mo 442— 
Jordan v. Rudluff, 174 S.W. 806, 
264 Mo 129—Ball v. Ball. 65 S W. 
652. 165 Mo 312—Bryan v. Rhodes, 
10 SW 53. 98 Mo. 485—Graves v. 
Cochran, 68 Mo. 74—Seek v. 
Haynes, 68 Mo. 13. 

19 CJ p 582 note 38 [c] (1), (3). 

7- Mo —Stanton v. Leonard, 130 S. 

W 2d 487, 344 Mo. 998 
19 C J p 582 note 38 [c] (4). 
Intervention of homestead estate 
Where the entire estate left by 
deceased husband and father was 
less than the homestead, the posses¬ 
sion of the land by the widow and 
children as the homestead does not 
affect the right of the widow to dow¬ 
er alter the homestead is terminated 
by her remarriage —C. M. Smith 
Bros. Land & Investment Co. v. 
Phillips, 233 S.W. 413, 289 Mo. 679. 
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§ 70. Estoppel or Waiver 

The widow may, by her acts or conduct, waive, or be 
estopped to assert, her dower right, ancT such waiver or 
estoppel may result from her sale or conveyance, in her 
capacity as personal representative, of property of her 
deceased husband. 

A widow may waive, or be precluded from assert¬ 
ing, her right of dower in real property of her de¬ 
ceased husband,* though such conduct involved no 
intentional fraud, if it was calculated to and did in 
fact mislead another who acted in good faith and 
with reasonable diligence. Thus, she may be pre¬ 
cluded from asserting her right of dower by acqui¬ 
escence in arrangements for the disposition of her 
husband's estate,® or by an acceptance of the bene¬ 
fits of such an arrangement, when entered into with 
full knowledge of the condition of her husband’s es¬ 
tate and where, although she was not privily ex¬ 
amined on joining her husband in executing a bond 
for title, she received payment for the land after her 
husband’s death.^^ So, where the entire proceeds of 
decedent’s real estate are necessary to pay debts, the 
widow’s consent to a sale thereof without admeas¬ 
urement of her dower waives her dower nght in fa¬ 
vor of creditors.^2 Qn the death of the husband, the 
widow may by her conduct estop herself from set¬ 
ting up her right of dower, although the same was 
relinquished during coverture by an invalid re- 
lease.i* 


The widow will not be estopped from claiming 
dower by reason of having filed a bill to which a de¬ 
murrer was sustained asserting title as equitable 
owner,i4 or by receiving under leases executed by 
her in conjunction with the trustees of the heirs a 
certain portion of the rents for a number of years.!®* 
So, where a widow has done nothing to lead a pur¬ 
chaser at an administrator’s sale to believe that he 
would acquire title free from her dower, she is not 
estopped to claim dower by the fact that the pro¬ 
ceeds were used to pay a mortgage debt under which 
her dower was about to be sold,!® nor will she be 
estopped if not present at the sale by a statement 
made by an administrator without her authority that 
the sale of the land was free of her claim.^*^ 

Failure of a widow to object to parol evidence 
that land in which she claims dower belonged to 
her, on a reference held after it had been adjudged 
to belong to her husband, does not constitute a waiv¬ 
er of her right to dower in the land,i® and her mere 
presence at a public sale of lands in which she 
claims dower wdll not estop her.i® Under some cir¬ 
cumstances, however, the widow may be precluded 
from asserting a claim of dower by statements or 
representations to the effect that the sale will be 
free of dower,and she may be estopped where she 
concurs in a representation that the purchaser will 
acquire a clear title, and receives a portion of the 
purchase money ,21 or directly ratifies a conveyance 


& Failure to aaaert claim 

Deceased’s widow who failed to 
assert any rigrht as party in defend¬ 
ant children's action to quiet title, 
to which she was a party, waived 
right to recognition of dower.—Wan- 
ta V. Potrykus, 241 N W. 377, 207 
Wis. 282, modifying 240 N.W 183, 
207 Wis 282. 

Ahaadommant 

Where widow, who had remarried, 
conveyed what had been her home¬ 
stead to her second huhband and 
moved with him to another home, 
there vras an "abandonment” by her 
of her dower interest, and her de¬ 
ceased husband’s collateral heirs 
could at any time have taken pos¬ 
session —Smart v Murphy, Ark., 
139 SW.2d 33. 

Ooudnet while presumption of hus¬ 
band’s death obtains 

In a case in which, from the long 
absence and desertion of a hus¬ 
band, a presumption had arisen that 
he was dead with resultant right of 
the wife to act as a feme sole, al¬ 
though he was not actually dead, it 
was held that she might divest her¬ 
self of the right of dower by her 
conduct, so as to preclude her from 
claiming dower after the husband’s 
death.—Rosenthal v. Mayhugh, 33 
Ohio St. 165. 


9- Ill,—Gilmore v Gilmore, 109 Ill. 
277. 

la Mo—Wyatt v Wilhite, 183 S W. 

1107, 192 MoApp. 551. 

19 C.J p 533 note 60. 

11. N.C—Hodge v. Powell, 2 S.E. 
182, 96 N.C. 64, 60 Am R. 401. 

12. Iowa—Brown v Brookhart, 124 
N.W 882, 146 Iowa 79—In re Pen- 
nock, 98 N.W 480, 122 Iowa 622. 

Appearing In action for sale 

Where a widow appeared in an ac¬ 
tion to sell land for the payment of 
her deceased husband’s debts and 
expenses of administration and made 
no claim that she was entitled to 
dower in the land, she was estopped 
against the purchaser to claim dow¬ 
er—Oldham v McElroy, 121 S.W. 
414, 134 Ky 454. 

Bemission to proceeds of sale 

A widow, who asked the court to 
order that the lands of her deceased 
husband should be sold as an entire¬ 
ty by the administrator to pay debts, 
was required, after conflrmation of 
such sale, to look to the proceeds 
for the satisfaction of her dower and 
not to the land —Tamow v. Caf- 
michael, 116 N.W. 1031, 82 I^b.£l. 
Sale of ozoessivc portion of lands 
Where only a portion of dece¬ 
dent’s real estate was necessary for 
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the payment of debts, and the ad¬ 
ministrator obtained the widow’s 
consent to a sale of the real estate 
tp pay debts without an admeasure¬ 
ment of her dower by assuring her 
that she would have her share out 
of the proceeds of the sale, her con¬ 
sent did not waive her dower.— 
Brown v Brookhart, 124 N.W. 882, 
146 Iowa 79. 

13. Me—O’Brien v Elliot, 15 Me. 
125, 32 Am D 137. 

Mo—^Hart v. Giles, 67 Mo 175— 
Sweaney v. Mallory, 62 Mo. 485 

14. Ill—^Lohmeyer v Durbin, 72 N. 
E 1118, 213 Ill 498 

15. N.Y—^Aikman v. Harsell, 68 
HowPr 110, affirmed 98 N.Y. 186 

19 C J. p 633 note 65 
16» Or—^Whiteaker v. Belt, 36 P. 
■ 634, 25 Or 490. 

17. Ill.—Cox V. Garst, 106 Ill 342. 

18. S.C.—^Jefferies v. Allen, 13 SB. 
365, 34 S.C. 189. 

19. N Y —Fern v. Osterhout, 42 N. 
Y.S. 460, 11 AppDlv. 319. 

20. Mo—Hart V. Giles, 67 Mo. 176— 
bweaney v Mallory, 62 Mo. 486. 

19 C.J. p 633 note 70. 

21. Ill.—Allen V. Allen, 112 Ill. 323. 
Ind.—^Ellis V. Diddy, 1 Ind. 561. 

19 C.J. p 533 note 70, 



28 C.J.S. 


Dowm 


by the heirs by accepting a substitute for her dow¬ 
er and receiving payment.2 2 So, the widow may be 
estopped or precluded from asserting her dower 
claim by joining with the owner of the fee in a 
deed containing a relinquishment of dower,23 or by 
joining with the heirs in a deed containing cove¬ 
nants of warranty.24 By joining with the heirs in 
the execution of a mortgage after the husband’s 
death, the widow is estopped, as against the mort¬ 
gagee to claim dower or quarantine rights.25 

The widow’s sale, after she has filed and present¬ 
ed her claim of dower, of a mortgage executed to 
her by her husband, which does not contain a re¬ 
linquishment of dower, does not estop her from 
asserting her claim of dower in respect of such 
mortgage.26 

The widow is not estopped to claim her dower 
interest by acts or transactions occurring since the 
death of her husband where no one was misled to 
his injury because of such acts or transactions.27 
So, there is no element of estoppel where the wid¬ 


§ 70 

ow, by declaration filed in court prior to a sale of 
real property by the husband’s executor, made it 
clear that she stood on her common-law and statu¬ 
tory right of dower.23 

Sale or conveyance by widow as personal repre¬ 
sentative or guardian. Where a widow, who is also 
executrix, joins m a contract of sale of her hus¬ 
band’s lands as such, without any reservation there¬ 
in of her dower right, she consents, so far as her 
individual rights are concerned, to make a good title 
to the purchaser, and to look to the purchase money 
as a substitute for the land for her dower right 
therein,23 or at least she may be estopped or pre¬ 
vented from asserting her dower interest against the 
purchaser, where by her acts or conduct she impli¬ 
edly represents to the purchaser that she is not 
claiming dower, and the purchaser, relying on such 
representation, enters into the contract of purchase, 
accepts a deed, and pays full value for the proper- 
ty.30 A widow, who conveys real property of her 
deceased husband, in her capacity as sole executrix 


BnJoymMfct of pnrcliaoo prico as be¬ 
quest 

The widow may be estopped to as¬ 
sert her claim of dower by inducing 
the purchaser from, and grantee of, 
her deceased husband’s executors to 
take the property on the understand¬ 
ing that he Is taking free of her 
claim of dower in accordance with 
the representations of the executors 
and the terms of the deed, and by 
accepting and enjoying the use of 
the entire purchase price of the land 
as a bequest under her husband's 
win —Wood V. Seely, 32 NY. 105. 

22. Pa —Simpson’s Appeal, 8 Pa. 
199. 

23. Me.—Usher v, Richardson, 29 
Me. 415 

Joinder with second husband 

Where a widow, as administratrix, 
sold land of her deceased husband 
and later married the grantee, and, 
after her marriage with the gran¬ 
tee, joined with him in a deed con¬ 
taining a relinquishment of dower, 
she was precluded from claiming the 
right of dower derived from such 
deceased husband.—Usher v. Rich¬ 
ardson, supra. 

24L Ala.—Reeves v. Brook, 80 Ala 
26 

25. Ala.—Todd v. Interstate Mortg., 
etc., Co., 71 So. 661, 196 Ala. 169. 

19 C J. p 533 note 72. 

28. S.C.—Turner v. Washington 

Realty Co., 126 S.ES. 137, 130 S.C. 
501. 

Votios of claim of dower 

In reaching the conclusion stated 
In the text, the rule was announced 
that the law does not require a 
widow to give notice of her claim of 


dower—Turner v. Washington Real¬ 
ty Co., supra. 

27. Particular acts or transactions 

The rule stated in the text was 
applied where the claim of estoppel 
was based on the fact that the 
widow had participated in the ad¬ 
ministration of her husband’s estate, 
had failed to make a claim to the 
proceeds of real property of the es¬ 
tate sold by a testamentary trustee, 
and had received from the testa¬ 
mentary trustee for the use of her 
children certain rentals collected by 
the trustee for a house belonging to 
the husband’s estate—Pearre v 
Grossnickle, 114 A. 725, 139 Md 1 

28. Vo estoppel in favor of pur¬ 
chaser from executor 

(1) Rule slated in the text was 
applied as against the purchaser on 
a sale by the executor where the 
widow, although not mentioned in 
the will, filed an instrument desig¬ 
nated as a renunciation of the will 
and a claim of dower —Swartz v. 
Smole, 5 P.2d 566, 91 Mont. 90. 

(2) As to notice to the purchaser, 
if such notice was necessary, to pre¬ 
vent the passing of full title, the dis¬ 
closure in the probate proceeding 
that there was a widow imported 
such notice —Swartz v. Smole, su¬ 
pra. 

28. NY Bostwick v. Beach, 9 N E 

41, 303 N.Y. 414. See 12 N.E. 32, 

105 N.Y 661. 

30. Xutsntion to take as hair 

(1) The rule stated in the text 
was applied where the widow, who 
was also one of the administrators, 
impliedly represented to the prospec¬ 
tive purchaser that she was an heir, 
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or that she was taking an heir’s 
share instead of dower, and the ap¬ 
plication of the rule was not pre¬ 
vented by the fact, that the sale was, 
in a sense, a judicial sale to which 
the rule of caveat emptor applied — 
Rosen v Tackett. 3 93 N.W. 192, 222 
Mich 673, 30 A LR 939. 

(2) In such case, while the parol 
evidence rule would prevent the pur¬ 
chaser from showing that the widow 
had orally agreed to convey her 
dower where the subsequent con¬ 
tract and deed did not include the 
dower Interest, such rule did not 
prevent the purchaser from showing 
the implied representation that she 
was an heir, or was taking an heir’s 
interest instead of dower—Rosen v. 
Tackett, supra 

Vo prior attempt to assert dower 
claim 

Where a will devised to executors 
and trustees with a valid power of 
sale certain real property in trust 
for testator’s wife and children, in 
different proportions, but did not 
deciare widow’s provision was in lieu 
of dower, and nine years after tes- 
I tutor’s death the widow, as sole ex¬ 
ecutrix and trustee, by deed reciting 
conveyance of all the estate she had 
or had power to convey, whether in¬ 
dividually or by virtue of the will, 
conveyed to defendant’s predecessors 
in title, it was held that she could 
not recover a dower interest, after 
defendant had undertaken a sub¬ 
stantial improvement of the prop¬ 
erty, and where she had never en¬ 
tered on the premises, or made any 
other attempt to establish her dow¬ 
er.—Stephens v. George M Craigen 
Co.. 192 N.Y.S. 656, 117 Misc. 418. 



DOWER 


28 C.J.S. 


§ 70 

of his will, by deed which contains a recital that all 
the estate of the grantor as executrix and also as an' 
individual and by virtue of the will, or otherwise, 
is to be conveyed, and which does not contain a 
reservation of dower, is estopped to claim her dow¬ 
er interest as against persons holding under the 
grantee, in view of the intention of the parties to 
the deed that all right, title, and interest of the 
grantor should pass, and she must assert her claim 
to dower against the proceeds of the sale.^^ 

According to some cases, where as personal rep¬ 
resentative of her husband’s estate a widow sells 
land by order of court, and in her deed covenants to 
warrant the title, she thereby bars herself of dow¬ 
er there is authority to the contrary,^3 and 

it has been held that there is no estoppel where the 
deed does not contain covenants for title 34 A wid¬ 
ow who, as administratrix, sells and conveys land 
under an order of court reciting that by her con¬ 
sent the land will be sold free of dower is esUipped 
to question the authority of the court to make such 
order.35 

A sale by a guardian of her ward’s land in which 
she has a dower interest has been held to bar such 
dower interest, where no notice is given of its res- 
ervation.36 

§ 71. Death of Widow as Terminating Right 

In general, a widow’s death before assignment or 
admeasurement of her dower terminates the dower right, 


but, under certain circumstances, the widow may acquire 
a vested right to receive an amount equivalent to the 
value of her dower interest which wiil pass as part of 
her estate. 

A widow’s dower right usually is terminated by 
her death prior to assignment or admeasurement,®^ 
and the right docs not survive to her personal rep¬ 
resentative. 3 8 So, the death of the widow after 
bringing suit for dower, but before the allotment 
thereof, terminates her right of dowcr.39 It has 
been held, however, that, where the widow releases 
her dower on a sale by the personal representative 
of her husband, her vested right to a share of the 
proceeds representing the value of her dower inter¬ 
est IS not terminated on her death but passes to her 
personal representative,4^ and that, where such re¬ 
lease is executed under an agreement between the 
widow and the personal representative of the hus¬ 
band for payment to her of the value of her dower 
right, the agreement may be enforced after her 
death 4i So, also, it has been held that, where, aft¬ 
er a sale, under order of court, of the premises in 
which a widow is entitled to dower, she assents to 
the acceptance of a gross sum in lieu of dower, her 
right thereto becomes vested, and her death before 
distribution does not divest her interest, but it goes 
to her distributees or personal rcpresentative,42 It 
is otherwise where the land is ordered to be sold, 
and the widow agrees to accept a gross sum in lieu 
of dower and dies before a sale of the premises; her 
estate is determined by her death and her children 


31. N Y —Stephens v. George M. | 
Craigen Co, supra 

32. Miss—Magee v Mellon, 23 Miss. 
586 

19 C J p 533 note 74. 

33. Mich —^Wright v. DeGroff, 14 
Mich 164 

19 C.J p 634 note 75 

34. Mo —Martien v. Norris, 3 S W 
849. 91 Mo 465 

19 CJ p 534 note 75. 

35. Ark—Blackburn v. Blackburn, 
281 S.W. 391, 170 Ark. 823. 

38. Ind.—Wiseman v. Macy, 20 Ind. 
239, 83 AmD. 316 

37. U.S —Grant v. Fletcher, D C. 
Mich., 283 F. 243 

Ill.—Fairman v. Beal, 14 Ill 241 
N.Y.—Lowe V. Plainfield Trust Co of 
Plainfield, N. J., 215 N.Y S. 50, 216 
App.Div. 72—Howell v. Newman, 
13 N.y.S. 648, 59 Hun 538—In re 
Phetteplace's Estate, 6 N.Y.S.2d 
846. 

Ohio.—Guinther ,v. Martin, 28 Ohio 
N.P..N.S.. 458 ' 

AscigBiBMit IB kind 

The right to an assignment of 
dower In kind terminates with the 
death of the widow.—^Anderson v. 


Stockdale, 117 SE 553, 93 W.Va. 

657. 

Termination of -estate by death of 
widow after assignment of dower 
see infra § 114 

Termination of tenancy in dower see 
infra fi 114. 

38. Ill —Heimburger v Holtapp, 206 
IllApp. 602 

Ohio —Guinther v. Martin, 28 Ohio 
N.P.,NS, 468. 

39. Pa.—Sims v. Yerkes, 52 Pa. 
Super 105, affirmed 87 A. 66, 239 
Pa. 595, AnmCas 1916D 552—Reuss 
V. Le Gierse, 25 Pa.Dist 466. 

Election to pay grosa sum 

Where a widow died before pay¬ 
ment by the alienee of her husband 
of a gross sum as dower, in accord¬ 
ance with the alienee’s election, and 
the suit against the alienee was re¬ 
vived in the name of the widow’s ad¬ 
ministrator, the latter could not 
object to the alienee's withdrawal of 
his former election, there being no 
final decree against the alienee for 
such gross sum, especially where he 
had made his election under a mis¬ 
take as to the age of the widowv tb* 
widow had not been divested of her 
right to dower during her life, and 
her estate, before decree therefor, 
had no interest in a gross sum in 
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lieu thereof—^Anderson v» Stockdale, 
117 SE 553, 93 W Va 667 

Bale by heixs reservliig title to dow¬ 
er lands 

Death of the widow before select¬ 
ing dower interest does not bar a 
bill by the heirs who have conveyed 
their interest in property, reserving 
title to such property as the widow 
might select as dower interest, to 
have the extent of the reservation 
determined —Robertson v Robert¬ 
son, 73 So 13, 197 Ala. 433—19 C J. 
p 528 note 93 [a] 

Abatement by death of widow of 
pending action for assignment of 
dower generally see Abatement 
and Revival S 149. 

40. Widow as ezscntrix 

The rule stated in the text was 
applied where the widow sold the 
property as executrix of the will of 
her husband.—In re Stevens’ Will, 
277 NY.S. 469, 154 Misc. 415. 

41. Ohio—In re Mowry’s Estate, 26 
Ohio N P.,N.S., 673. 

48. N.J.—^McLaughlin v. McLaugh¬ 
lin, 22 N.J.Eq 606—Mulford v.. 
Hiers, IS N.J.Eq 13. 

Computation of amount in action to 
recover or admeasure dower see in¬ 
fra I 103. 
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can have no claim to any portion of the proceeds of 
the sale.^3 

The view has been taken that, where a widow 
bargained her interest in her husband’s estate to his 
heirs for a given sum, her personal representative is 
entitled to receive the consideration of the contract, 
or the value of the property rights received under 
the contract.^^ It has been held, however, that the 
right of a widow to have an assignment of dower 
pursuant to a promise of the heirs of her husband 
terminates on her death,^® and that an executory 
agreement between the widow and the heirs for the 
payment of a gross sum to her in consideration of 
her release of her right to have dower assigned may 
not be enforced after her death.^® 

Where, under the applicable statute, an estate in 
fee vests in the widow immediately on the death 
of the husband, such estate descends to the heirs 
of the widow whether the assignment is made be¬ 
fore or after the death of the widow.^'^ 

§ 72. Election by Widow between Dower and 
Other Provision 

Under some statutes the widow must elect either to 
take dower or to take the benefit of a pecuniary provi¬ 
sion for her, made during coverture, and acceptance and 
retention of such provision will usually bar the right to 
claim dower. 

Under statutes providing for an election either 
to take dower or to take a pecuniary provision for 
the wife, made during coverture, in lieu of dower, 
considered generally supra § 56, she as widow, is 
required to make an election, not being entitled to 
the pecuniary provision in addition to dower.^* Ac¬ 
ceptance of pecuniary provisions and retention after 
the husband’s death without offering to return them 
will bar the widow’s right to elect to take dower.^® 


There can be no election under such statute, howev¬ 
er, where there is no possibility of an election, as, 
for example, where the pecuniary provision is ille¬ 
gal or invalid.5® 

Where the widow elects to receive money in lieu 
of dower under an impression that her husband’s es¬ 
tate is solvent, it has been held that she may on 
discovering the insolvency of such estate recall her 
election and have her dower assigned.^^ 

Questions as to election between dower and a dis¬ 
tributive share are considered in the C.J.S. title De¬ 
scent and Distribution § 60, and as to election be¬ 
tween dower and testamentary provisions, in the 
CJ.S. title Wills §§ 1237-1296, also 69 C.J. p 1089 
note 63-p 1148 note 55. 

§ 73. - Dower and Jointure or Settlement 

Either by virtue of the common law or by statute, 
the widow, under some circumstances, is put to her 
election either to take dower or to take under the pro¬ 
visions of a Jointure or settlement, and cannot take both 
dower and also under the jointure or settlement. 

If a jointure or settlement in lieu of dower, con¬ 
sidered generally supra §§ 54-56, is made before 
coverture, without the consent in writing of the wo¬ 
man or while she is an infant, or during coverture, 
under some statutes, the election to take under such 
jointure or settlement or to take under the right of 
dower is not to be made until after the death of the 
husband, under some statutes, the widow is 
given a certain time to elect whether she will take 
under the jointure or settlement made during cover¬ 
ture, or under her right of dower, on condition that 
she return the property received by her from her 
husband Where, because of the insolvency of de¬ 
ceased husband’s estate, it is impossible to award 
the wudow the full benefits of an antenuptial con- 


43. N J —Mulford V. Hiers, supra. 

44. Mo —Andrews v. Broughton, 84 
Mo.App 640. 

45. Ill —Heimburger v. Holtapp, 206 
Ill App. 602. 

46. Ill —Heimburger v, Holtapp, 
supra. 

Complaint demnrrable 

A count in a declaration in as¬ 
sumpsit by the administrator of a 
widow on a contract to pay a certain 
amount for the release of the 
widow’s dower interest, which did 
not allege that the widow did in 
fact, in her lifetime, pursuant to 
the contract, release her right of ac¬ 
tion to have dower assigned, was 
subject to demurrer.—Heimburger v 
Holtapp, supra. 

4/7. Za Arkansas 

(1) The rule stated in the text ap¬ 
plies, under certain circumstances, to 


a new acquisition of which the hus¬ 
band died seized —Smith v. Goldby, 
289 few. 780. 172 Ark .549 
19 C J. p 531 note 23 [a] 

(2) So, the widow^’s right of dow¬ 
er in personal property may be 
claimed by, or descends to, her heirs 
in case of her death before assign¬ 
ment—Wooten V. Penuel, 140 S W 2d 
108—Arbaugh v. West, 192 S.W. 171, 
127 Ark 98 

48. NY.—Barnes v. Klug, 113 NY 
S. 326, 129 AppDiv. 192. 

49. Ind—Mannan v. Mannan, 55 N. 
E 855, 154 Ind. 9. 

N Y —Jones v Fleming, 10 N.E 693, 
104 NY. 418. 

19 C.J p 535 note 94. 

50. N.Y,—^Jenkins v. Mollenhauer, 
173 N.Y.S 870, 106 Misc. 15, re¬ 
versed on other grounds 182 N.Y 
S. 930, 193 App.Dlv. 893. 
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Helay In seeking dower 

Assuming that provision in trust 
deed, signed by both plaintiff and 
her husband, was to be in lieu of 
dower, where trust provision was 
not adjudged void until more than 
one year after husband’s death, 
plaintiff would not, under Real Prop¬ 
erty Law § 199, as to election, be 
barred from asserting her right to 
dower because she did not begin an 
action within one year [now six 
months] after husband’s death, as 
provided by g 201.—Jenkins v. Mol¬ 
lenhauer, supra. 

51. Ga—Dabney v. Bailey, 42 Ga. 
621. 

52. Va.—McDonald v. McDonald, 194 
S.E 709, 169 Va 752. 

53. Ill —^Heiser v. Sutter, 63 N.E. 
269, 195 Ill 378. 

19 C.J. p 534 note 79. 
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tract, she is put to her election and cannot claim 
both the benefits of the contract and also dower.®^ 
Under some statutes, the widow is put to her elec¬ 
tion when and only when she has not spent or 
wasted the property received by her under provi¬ 
sions made by the husband during coverture,®® and 
when, after the husband’s death, she possesses and 
retains such property, she thereby accepts such pro¬ 
visions and bars herself from dower.®® At common 
law an acceptance of the benefits provided for by a 
jointure made after marriage constitutes an elec¬ 
tion by the widow to accept the jointure in lieu of 
dower.® 7 

The widow is not put to her election where a con¬ 
veyance or declaration of trust for her benefit was 
not intended to be in lieu of dower,®® nor where a 
conveyance is in consideration of the release of 
dower in specified lands, and the claim is for dower 
in other land not within the terms of the contract.®® 

A widow, by remaining in the mansion house giv¬ 


en her by an antenuptial contract in lieu of dower, 
which was not supported by a sufficient considera¬ 
tion, until her dower is assigned, does not elect to 
accept the provisions of the contract in lieu of dow¬ 
er.®® 

§ 74. - Dower and Homestead 

Under some statutes the widow Is entitled to both 
dower and a homestead interest and estate, but under 
other statutes she must make an election In this regard 
and is not entitled to both. 

In respect of some homestead statutes, it has been 
held or recognized that they are not designed to de¬ 
ny a widow’s right of dower but to give her the ad¬ 
ditional benefit of a homestead for herself and mi¬ 
nor children,®^ subject, under some statutes, to 
diminution of her common-law dower to the extent 
of the amount of her homestead interest, or to the 
prevention of an assignment of such dower where 
the homestead interest equals or exceeds such dow¬ 
er interest, as shown supra § 69. Where the widow 


54. N.J.—Camden Mut. Ins Ass*n v. 
Jones, 23 N.J Eq 171. 

55. Va.—McDonald v McDonald, 194 
S E 709, 169 Va. 752 

56. Va.—^McDonald v. McDonald, su¬ 
pra. 

Uuid ooBTsyed for life of wlfo wltli 
rmualnder la hiuband 

A wife to whom land, purchased 
by husband with his own funds after 
marriage, was conveyed by his di¬ 
rection for her life, with remainder 
to himself in fee, could not claim 
dower in other lands, owned by him 
at time of his death, while retain¬ 
ing land conveyed, but must abide by 
her election to take it in lieu of 
dower.—McDonald v. McDonald, su¬ 
pra. 

57- Va—Tusing v. Tusing, 194 S E. 
676, 679, 169 Va. 769, quoting Cor- 
pns Juris. 

58. Va.—Fraser v. Stokes, 71 S E. 
646, 112 Va 335 

6^ Mo.—Halferty v. Scearce, 37 S. 

W. 113, 255, 135 Mo 428. 

19 C.J. p 534 note 82. 

60u Mo.—Moran v. Stewart, 73 S.W. 
177, 173 Mo 207. 

61. Ala—Chisolm v. Chisolm, 41 
Ala. 327 

Ark.—Robertson v. Adams, 260 S.W. 
37, 163 Ark. 290—Caldcleugh v. 

Caldcleugh, 260 S.W 324, 158 Ark 
224—^Horton v. Hilliard, 24 S.W. 
242, 58 Ark. 298. 

Mich.—Koster v. Gellen, 82 NW. 
823, 124 Mich 149—Patterson v. 
Patterson, 13 N.W. 604, 49 Mich. 
176—Robinson v Baker, 11 NW. 
410, 47 Mich. 619. 

Mo. —^Ball V. Ball, 65 S.W. 652, 165 
Mo. 312—Bryan v. Rhoades, 10 S. 


W 53, 96 Mo 485—Graves v. Coch- 
I ran, 68 Mo 74—Seek v. Haynes, 
68 Mo 13—Gragg v Gragg, 65 Mo 
343. 

N.H —Norris v. Morrison, 45 N H. 
490. 

Ohio —Wanzer v. Widow, Heirs & 
Devisees. 2 Ohio Dec., Reprint, 
323. 2 West L. Month 426 
Vt—Chaplin v. Sawyer, 36 Vt 286— 
Doane v Doane, 33 Vt 649. 

19 C J. p 534 note 85. 

1^ Florida widow on failure to 
take child's part of estate of In¬ 
testate has dower and life estate in 
homestead.—^Jones v. Florida West¬ 
ern & N R Co., 122 So. 219, 97 Fla 
813. 

Xa Mississippi, under early stat¬ 
utes, the widow of an intestate who 
left no children surviving was en¬ 
titled to homestead and also to dow¬ 
er, she would hold the land outside 
the homestead as dower alone and 
would hold the homestead under 
both titles.—Glover v. Hill, 67 Miss. 
240. 

Is. Mortli Oaxoliaa 

(1) It was held that the accept¬ 
ance of a homestead laid off in the 
lifetime of the husband by a widow 
was not a bar to her right of dower 
in the other lands of her husband 
outside of such homestead.—McAfee 
v. Bettis, 72 N.C. 28. 

(2) Where the homestead was not 
laid off in the lifetime of the hus¬ 
band and father and dower had been 
assigned to the widow, including the 
dwelling house, the view was ta|E- 
en that it was not permissible to 
lay off a homestead in lands outside 
the dower lands, and that the home¬ 
stead should be laid off so as to in¬ 

154 


dude the dwelling house or home¬ 
stead. to be enjoyed subject to dow¬ 
er—Graves v Hines, 13 S E 15, 108 
N C 262—Gregory v. Ellis, 86 N C 
579—^Watts V. Liggett, 66 N C 197. 
Xn Sonth Carolliia 

(1) As against the creditors of de¬ 
ceased husband, both dower and 
homestead may be claimed—Geiger 
V. Geiger, 36 S.E. 1031, 57 SC. 621, 

(2) Effect of assignment of both 
dower and homestead on rights of 
heirs—Kennedy v. Kennedy, 54 SE 
773, 74 SC 641—Glover v. Glover, 
22 SE 739, 45 S.C 61. 

Xn Tennessse 

(1) The right of the widow to both 
dower and homestead, even against 
heirs, has been recognized — 
Vaughn v. Vaughn, 13 S W. 1089, 88 
Tenn. 742—Simpson v Poe, 1 Lea 
701. 

(2) Under applicable statutes, the 
widow was entitled to homestead of 
a specified value and to dower in one 
third of the remainder of her hus¬ 
band's lands, and, where dower and 
homestead were assigned and there¬ 
after she forfeited her homestead by 
removal from the state, she was not 
entitled to have dower assigned in 
the homestead tract.—Clark v Bul- 
len, 247 S.W. 107, 147 Tenn. 261. 

<3) Rights of widow under earlier 
statute—Lankford v Lewis, 9 Baxt. 
127—Merriman v. Lacefield, 4 Heisk. 
209. 

Effect of homestead exemption on 
assignment of dower in action or 
suit to recover dower see Infra 9 
99. 

Right of widow to homestead exemp¬ 
tion in general see C.J.S. title 
Homesteads 9 243, also 29 C.J. p 
994 note 14-p 996 note 29. 
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is entitled to both dower and homestead, her asser¬ 
tion of her right to, or the allotment of, dower 
does not of itself extinguish or defeat her right to 
homestead,unless the assignment of homestead is 
rendered impracticable by her own acts.®^ 

Election required. The effect of some statutes is 
not to give the widow homestead in addition to dow¬ 
er, or a statutory substitute therefor; she may and 
must elect between these two rights, and the accept¬ 


ance of one bars the other.®^ To authorize an elec¬ 
tion, It IS, of course, essential that the circumstanc¬ 
es are such as will justify the award of a home¬ 
stead to the widow.®® The widow is entitled to a 
reasonable time after the husband's death in which 
to make her election,®® but she may elect immedi¬ 
ately after his death.®*^ The widow is bound by, 
and cannot change, her election,®® and, when she 
has elected to take homestead, she cannot be re- 


62. Ala.—^McCuan v. Turrentlne, 48 
Ala 68—Chisolm v. Chisolm, 41 
Ala 327. 

Ark—Horton v. Hilliard, 24 S W. 
242, 58 Ark. 298. 

Mass —^Weller v. Weller, 131 Mass. 
446—Cowdrey v. Cowdrey, 131 
Mass 186—Mercier v. Chace, 11 
Allen 194—^Monk v. Capen, 5 Allen 
146 

Mich.—^Patterson v Patterson, 13 N 
W. 504, 49 Mich. 176—Showers v. 
Robinson, 5 N.W. 988, 43 Mich. 
502 

Mo —Seek v. Haynes, 68 Mo 13— 
Grass V. Grass. 65 Mo. 343 

63. Maas.—Bates v. Bates, 97 Mass. 
329. 

64. Ga.—^Love v. Anderson, 16 S E. 
68, 89 Ga. 612—Lee v Hale, 77 Ga. 
1—^Hickson V. Bryan, 41 Ga. 620. 

Ky.—Berser v. Berser, 94 S W 2d 
618, 264 Ky. 225—Mastin v. Mas- 
tin’s Adm’r, 50 S.W.2d 77, 243 Ky. 
830—Settle v. Simpson, 264 S W. 
1092, 204 Ky. 470—^James v. 

Reeves, 215 S W 66, 185 Ky 406— 
Campbell v. Whisman, 209 S W. 27, 
183 Ky. 256—Punk v. Walters, 6 
KyL 297. 12 Ky Op 761—Ellmore 
V Ellmore’s Adm’r, 4 Ky.L. 622. 

19 C J. p .534 notes 86, 90 
Xn ZUinois 

(1) Under the terms of the ap¬ 
plicable statute, whore dower was 
allotted out of lands other than the 
homestead, there was a waiver or 
release of the widow’s homestead 
estate if the decree of allotment 
did not provide otherwise —^Walker 
V. Doane, 108 Ill 236 

(2) Where the total value of the 
premises was less than the amount 
of the homestead exemption, the 
view was taken that the widow had 
a right of dower which was sub¬ 
servient to the homestead estate 
while the latter estate continued, and 
which, on the extinguishment of 
the homestead estate, could be as¬ 
serted by the widow.—Jones v. Gil¬ 
bert, 25 N.E. 666, 135 111 27. 

(3) After a widow lost her home¬ 
stead in the land of her deceased 
husband by acquiring a new home, 
although retaining possession 
through her tenant, she had no es¬ 
tate in the land; but, if the prem¬ 
ises exceeded in value the amount 
of the homestead exemption, she had 


a mere right to have her dower as¬ 
signed in the excess over such val¬ 
ue, which right she retained until 
her death—Theiner v. Speckin, 124 
NE 826, 290 Ill 181. 

(4) It has been held that, where 
the real property of deceased hus¬ 
band, including the homestead, was 
sold in partition proceedings, the 
widow was not entitled to an al¬ 
lowance of a sum in gross as the val¬ 
ue of her dower in the entire pro¬ 
ceeds. instead of a sum in gross as 
the value of her dower in only the 
residue of the proceeds after de¬ 
ducting the value of her homestead 
right, since she could not enjoy two 
life estates in the same premises — 
Merritt v Merritt, 97 Ill 243 

(5) Under an early statute, the 
widow was not entitled, as against 
the children or heirs of deceased hus¬ 
band, to the right of homestead in 

addition to dowei-Son tag v. 

Schmisseur, 76 Ill. 541—Eggleston 
V. Eggleston. 72 Ill. 24—Turner v. 
Bennett, 70 Ill. 263. 

Proceeds of sale of home st e a d 

In recognizing and applying, un¬ 
der the law of Kentucky, the rule 
stated in the text, it was held that 
the widow of a bankrupt had the 
right, on his death to elect whether 
to claim the exempt proceeds de¬ 
rived from the sale of his home¬ 
stead under Kentucky statute or her 
right to dower in the land—In re 
Gibson, DCKy, 33 F.Supp. 838 
Waiver 

By proceeding to have dower as¬ 
signed and not insisting on the al¬ 
lotment of homestead, widow waiv¬ 
ed right to homestead —Burch v 
Atchison, 82 Ky. 585—^Ellmore v. Ell¬ 
more, 4 Ky.L. 622. 

Bomestscid in part and dower in bal¬ 
ance 

(1) It has been stated, in a case 
in which it was recognized, that the 
widow might take homestead, or, if 
she preferred, dower, in the home¬ 
stead property, that she could take 
dower in the other lands —Potter v. 
Potter’s Receiver, 101 S.W 905, 31 
Ky.L. 137. 

(2) In a later case, however, the 
rule was announced that the widow 
cannot claim homestead in part of 
property and dowor in the balance 
—Berger v. Berger, 94 S.W. 2d 618, 
264 Ky 225. 


Conaldaration of bomeatead interest 

(1) In view of a statutory provi¬ 
sion that the homestead exemption 
shall be considered in allotting dow¬ 
er, a Judgment allotting lands, in¬ 
cluding homestead, of a value equal 
to the amount of the homestead ex¬ 
emption was upheld, notwithstand¬ 
ing one third of the deceased hus¬ 
band’s land was worth less than the 
amount of the homestead exemption. 
—Gasaway v. Woods, 9 Bush, Ky., 
72. 

(2) In allotting dower, the widow 
was chargeable with an amount re¬ 
ceived by her during the lifetime 
of her husband for the homestead 
right in a proceeding to enforce a 
mortgage given by the husband, in 
which the property was sold.—Hol¬ 
loway V Harris, 6 Ky L 657 
Election between distributive share 

and homestead see the C J S title 
Homesteads § 252, also 29 C J. P 
999 note 15-p 1000 note 40. 

65. Ky—Pugh v Pugh. 130 S W 2d 
40. 279 Ky 170. 

Disposal of property by busbauA 

Widow could not elect as to 
whether she would take homestead 
or exercise right of dower in prop¬ 
erty owned by husband during his 
life, where husband disposed of prop¬ 
erty to son by former marriage by 
deed in which widow did not join, 
since homestead is right of occu¬ 
pancy and widow had no basis for 
claiming such right.—Pugh v Pugh, 
supra. 

66 . Ky—Campbell v. Whisman, 209 

SW. 27, 183 Ky. 256—White v. 

Holder, 118 SW 996. 

67. Ky.—^White v. Holder, supra. 

ea Ky—Berger v. Berger, 94 S W. 
2d 618, 264 Ky. 225—James v. 

Reeves. 215 SW 66. 185 Ky 406— 
White V. Holder. 118 S W. 995— 
Phillips V. Williams, 113 S.W 908, 
130 Ky. 773—Freeman v Mills, 39 
SW. 826, 101 Ky 146, 19 Ky.L. 
316. 

Blectioa to take dower 

Where the widow of a bankrupt 
elected to take, and had received 
dower, she was precluded from claim¬ 
ing the exempt proceeds from the 
sale of his homestead under the 
Kentucky statute —In re Gibson, I). 
C.Ky., 33 F.Supp. 838. 
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quired to take dower.*® 

Whether the widow shall be considered to have 
elected to take homestead in place of dower or vice 
versa depends on the facts of each particular case.^® 
While the view has been taken that the fact that the 
widow remains in the house of her husband for a 
few years after his death is not necessarily con¬ 
clusive that she has elected to take homestead,her 
continued occupancy of real property as a home¬ 
stead for an extended period is treated as an elec¬ 
tion to take homestead where the value of the land 
is less than the amount of the homestead exemption 
and there is no showing of an election to take 
dower 72 As sometimes expressed, there is a pre¬ 
sumption that, after the lapse of a reasonable time, 
the widow elected to, and did, take the estate or 
right which was more beneficial to herself and her 
children in the absence of any other showing of 
election,73 and that the presumption is conclusive 
that she elected to take homestead where the value 
of the land was less than, or did not exceed, the 
amount of the homestead exemption,74 at least 
where she occupied such land for an extended peri¬ 
od after the death of the husband.75 As the rule 
is sometimes expressed, in the absence of an election 
by the widow, the court will elect for her that es¬ 
tate or interest which will be more beneficial to her 


and her children.^* 

§ 75. Assignability of Interest and Convey¬ 
ance or Release 

a. To whom made 

b. Character of evidence 

c. Requisites, validity, and effect 

a. To Whom Made 

(1) At law 

(2) In equity 

(1) At law 

(a) In general 

(b) To heir at law or person holding le¬ 

gal title 

(a) In General 

At law an assignment, conveyance, or release of unas- 
signed dower cannot be made to a stranger to the title, 
so as to vest him with any legal interest, although the 
rule IS otherwise under some statutes. Where the widow 
is given, as part of her dower, one third of the personal 
estate, she may transfer her dower in such estate. 

Prior to the assignment of dower, the widow's 
right is not an estate in the lands but is a mere 
right of action, as shown supra § 67, which cannot 
as a general rule be assigned, released, conveycd,77 


69- Ky—James v. Reed, 216 S.W 
66, 185 Ky 406. 

70. Facts not constitatiiig’ electioii 

Claim of widow to homestead In 
part of property and dower in bal¬ 
ance did not amount to an election — 
Berger v Berger, 94 S.W 2d 618, 264 
Ky. 225 

Facts not sbowlB^r elaotion to take 
dower 

Surviving wife’s conveyance of 
homestead on which she had lived for 
a number of years after husband’s 
death, without having dower as¬ 
signed, was not an election to take 
dower—^Anderson v Sanders, 236 S. 
W. 661, 193 Ky 364. 

Facts not constituting’ election to 
take homestead 

Ky.—Hogg V. Totter, 76 S W. 35, 25 
Ky.L. 492 

19 C J p 634 note 90 [a] 

Pacts constituting election to take 
homestead 

Ky.—^White v Holder, 118 S W. 996. 
19 C J. p 534 note 90 

71. Ky—Phillips V Williams, 113 S. 
W 908, 130 Ky. 773 

19 C.J. p 534 note 90 [a] (2). 

72. Ky.—Lake v Ford, 62 S W.2d 
724, 244 Ky. 803—Smith v Richey, 
215 SW. 429, 186 Ky. 616. 

As affecting right to recover share of 
royalties under gas lease 
Widow who continued to live on 


land without seeking an assignment 
of dower elected to take homestead 
in her husband’s land, as regards 
right of her administrator to recover 
dower interest in royalties under oil 
lease by husband’s heirs from dale 
of lease to that of her death —Bart¬ 
lett v. Buckner’s Adm’r, 97 S.W 2d 
805. 266 Ky. 747. 

73. Ky—Settle v. Simpson, 264 S W 
1092, 204 Ky, 470—Campbell v 

Whisman, 209 S.W, 27, 183 Ky 
256. 

74L Ky—Parnell v. Loving, 295 S.W 
462. 220 Ky 471. 

75. Ky.—Rowe v. Blair, 299 S.W 

571, 221 Ky 685—^Anderson v 

Sanders, 236 S W. 561, 193 Ky 364 
—Campbell v Whisman, 209 S W 
27. 183 Ky 256 

Snhsequont conveyanco / 

The rule stated in the text was 
applied where the widow continued 
to occupy the property for about 
four years after the death of her 
husband and then executed a deed 
purporting to convey the property.— 
Settle V. Simpson, 264 S W. 1092, 204 
Ky 470. 

76. Ky.—Campbell v. Whisman, 209 
S.W 27. 183 Ky. 256. 

Dower more henefloial 
Where the widow had failed to 
make a valid election, the trial court 
did not err in adjudging dower to 
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the widow in all the real property of 
deceased husband, in view of the 
facts that such property was ap¬ 
parently worth at least throe times 
the amount of the homestead ex¬ 
emption and that. If a homestead had 
been allotted, infant children would 
have been entitled to use and oc¬ 
cupy It Jointly with the widow — 
Berger v. Berger, 94 SW.2d 618, 264 
Ky 225 

77- Ala —^American Kqu liable As- 
Bur Co of New York v Powderly 
Coal & Lumber Co, 128 So. 225, 221 
Ala. 280—Tumipseed v. Fitzpat¬ 
rick, 75 Ala. 297. 

Ark—Tandy v. Smith, 293 S W. 735, 
173 Ark. 828. 

Fla—Raulerson v. Peeples, 84 So. 
370. 79 Fla. 367. 

Ill—^Wilson V. Hilligoss, 278 Ill App. 
664—Heimburger v. Holtapp, 206 
Ill.App. 602. 

Ky.—Hurt’s Guardian v. Crawford 
Coal Corporation, 1 SW.2d 955. 222 
Ky. 504—Burk v Moore, 272 S.W. 
38, 209 Ky. 24—Consolidation Coal 
Co V Grayson, 216 S W. 848, 186 
Ky. 314. 

Okl—Dailey v. Benn, 198 P. 323, 81 
Okl. 285. 

Or—Callan y. Western Investment & 
Holding Co, 72 P 2d 48, 63, 167 
Or 412, citing Corpus JUxls. 

R.I—Astle V. Card, 161 A. 126, 62 
RI. 367. 

19 C.J. p 636 note 98. 
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mortgaged,^* leased,or devised®® to a person who 
is not vested with the fee, or to a person not in pos¬ 
session or in privity with the estate from which it 
accrued,®i although the rule is otherwise in some 
jurisdictions cither by reason of express statute to 
that effect or because of the nature of the estate un¬ 
der the local statute.®" Such a conveyance con¬ 
veys only the equitable right to have dower as¬ 
signed,®® and confers on the grantee no rights en¬ 
forceable at law.®4 Under the general rule, an as¬ 
signment or conveyance by the widow of her unas- 
signcd dower right to a person other than one here¬ 
in specified, does not, except where the rule has 
been changed by statute,®® enable the grantee to 
bring an action at law in his own name based on 
such transfer,®® or to make his possession adverse 
to the heirs, prior to assignment of dower,®'^ or post¬ 
pone the heirs’ right of entry,®® or constitute a de¬ 
fense to an action of ejectment brought against him 
by the heirs or administrator,®® or by the grantees 
of the heirs.®® Any claims to the widow’s dower 
interest under an assignment or conveyance thereof 


§ 75 

during her lifetime, but before such interest is as¬ 
signed to her, becomes ineffective at her death.®i 
In some jurisdictions the probate court has author¬ 
ity to permit a widow, for good cause shown, to 
withdraw a release of her dower after it has made 
an order entering the release.®® 

Personalty. Under statutes by which the widow 
is given as part of her dower absolutely one-third 
part of the personal estate of which her husband 
died seized or possessed, she may assign or trans¬ 
fer her dower in the personal estate.®® 

(b) To Heir at Law or Person Holding Le¬ 
gal Title 

The widow may convey or release her unassigned 
dower to the heir at law or person holding the legal 
title to the land under the husband, or to one in pos¬ 
session or in privity with the estate from which It ac¬ 
crued. 

The widow may before assignment release her 
right of dower to the heir at law or person holding 
the legal title to the land under the husband,®^ or 


Bffect of deed 

A deed purportinfir to convey wid¬ 
ow’s distributive share of estate and 
“all the estate, rig-ht, title, interest, 
right of dower and right of home¬ 
stead, possession, claim and demand 
whatsoever” in the promises, con¬ 
veyed only widow’s distributive 
share, and not her dovver interest in 
property distributed to husband’s 
sisters—Mathey v Mathey, 98 P.2d 
373, 109 Mont 467 

78. Ill —Salem Nat Bank v. White, 
42 NE 312, 159 Ill 136 

Ind —Strong v Bragg, 7 Blackf. 62. 

79. Ill—Lewis V King, 54 N E 330, 
180 Ill 259—Union Brewing Co v. 
Meier, 45 N E 264, 163 Ill. 424— 
Wilson v. Hilligoss, 278 111 App. 
564. 

Ind —Matlock v. Lee, 9 Ind. 298. 
Mass —Croade v Ingraham, 13 Pick. 
33 

Neb.—Jackson v. O’Rorke, 98 N.W 
1068, 71 Neb. 418 

80. Neb —Dovey v Schlater, 175 N 
W 888. 104 Neb. 108 

19 C J. p 535 note 2 
ffiL. Ky —Consolidation Coal Co. v. 
Grayson, 216 S.W. 848. 186 Ky. 

314. 

19 C J p 535 note 8. 

88 . Mo—Clelland v. Clelland, 235 S. 
W 816, 291 Mo 512—C M. Smith 
Bros Land & Investment Co v 
Phillips, 233 SW. 413. 289 Mo. 579 
—Dennis v. Gorman, 233 S.W. 60, 
289 Mo. 1. 

WVa.—Love v. Ward, 5 S.E.2d 411, 
126 A.L.R 791—Fleming v. Pople, 
88 SE 1058, 78 W.Va. 176. 

19 C.J. p 535 note 4. 


Quitclaim deed by widow of the 

owner of a homestead conveyed all of 
her rights in the property, whether 
of homestead, dower, or quarantine 
—Dennis v Gorman, 233 S W. 60, 289 
Mo. 1. 

83. Ark—Bowen v. Black, 279 SW. 
782, 170 Ark 237. 

Fla—Mullan v. Bank of Pasco Coun¬ 
ty, 133 So 323, 101 Fla. 1097— 
Raulerson v Peeples, 84 So 370, 79 
Fla. 367 

N.Y —In re Kearns* Will, 249 NTS 
340, 139 Misc 877 

Or—Cal Ian v. Western Investment & 
Holding Co, 72 P 2d 48, 53, 157 
Or 412, citing Corpus Juris. 
Equitable assignment generally see 
infra subdivision a (2) of this 
section 

84. Okl —Dailey v. Benn, 198 P. 323, 
81 Okl 285 

85. Minn —Dobberstein v. Murphy, 
66 N.W. 204. 64 Minn 127. 

88. NY —Jackson v. Aspell, 20 

Johns 411 
19 CJ p 535 note 6. 

87. Mo—Wofford v. Martin, 183 S 
W. 603. 

88. Ark—Griffin v. Dunn, 96 SW. 
190, 79 Ark. 408 

89. Ala—Landers v. Hayes, 72 So 
106, 196 Ala. 533. 

Fla.—Raulerson v. Peeples, 84 So 
370, 79 Fla. 367. 

19 C.J. p 536 note 9. 

90. Or.—Neal v. Davis, 99 P. 69, 101 
P 212, 53 Or. 423. 

91. U S —Grant v. Fletcher, D.C. 
Mich., 283 F. 243. 
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92. N H —Town of Raymond v. 
Goodrich, 116 A 38, 80 N H 215 

Question of fact 

Whether a widow has shown good 
cause to withdraw her waiver of the 
provisions of her husband’s will for 
her benefit and to a release of dower 
and homestead rights is question of 
fact and not of law —Town of Ray¬ 
mond V Goodrich, supra 
Caucellatiou of record 

Where the probate court, on good 
cause shown, granted the petition of 
a widow to withdraw her release of 
dower, which had been filed in the 
registry of deeds, the question of the 
court’s authority to further order the 
record to be canceled was immaterial 
as to one having notice of the with¬ 
drawal, the object of the record re¬ 
quired by Pub St 1901 c 196 § 14, be¬ 
ing merely to give notice —Town of 
Raymond v. Goodrich, supra 

93. Ark —Wooten v Penuel, 140 S. 
W2d 108 

19 C J p 536 note 11 

94. Ala —American Equitable Assur. 

Co. of New York v. Powderly Coal 
& Lumber Co, 128 So 226, 221 

Ala 280—Francis v. Sandlin, 43 So. 
829, 150 Ala 583 

Ark—Graves v Simms Oil Co., 75 S. 

W2d 809, 189 Ark. 910. 

Ill —Heimburger v Holtapp, 206 Ill. 
App 602 

Ky—Preston v 5>J&cond Nat Bank, 63 
S.W.2d 774, 775, 250 Ky 673, quot¬ 
ing Corpus Juris —Burk v Moore. 
272 S.W 38. 209 Ky 24—Consoli¬ 
dation Coal Co. V Grayson, 216 S. 
W' 848, 186 Ky 314. 

R.I.—^Astle v. Card. 161 A. 126, 52 
R.L 367. 



BdWSB 


28 C.J.»; 


§ 75 

to one in possession or in privity with the estate 
from which it accrued The delivery by the wid¬ 
ow of the owner of land of a deed thereto to the 
heir releases her vested dower right, and it is im¬ 
material that the deed was executed by wife and 
husband but had not been delivered before his 
death. 

(2) In Equity 

Before assignment of dower the widow’s Interest Is 
subject to an equitable assignment which a court of 
equity will sustain. 

Although even courts of equity recognize the rule 
that at law the widow’s right of dower before as¬ 
signment cannot be aliened by any of the ordinary 
methods of conveying freehold'estates so as to vest 
a legal interest in the grantee,^^ she can make such 
contracts with reference thereto as will in equity 
under certain circumstances be enforced,®* and thus 
it is recognized that such an interest is subject to 
an equitable assignment,®® which a court of equity 
will sustain in an action in the widow’s name for 
the assignee’s benefit,^ or in a suit by the assignee 
in his own name,^ or which it will sustain as against 
a subsequent suit for an allotment of dower.® 

b. Character of Evidence 

A conveyance by a widow of the land to which her 
dower right is attached will, in a proper case, be 8us> 
talned In equity. If the widow unites with the heirs in 
the conveyance or mortgage of the land, she thereby re¬ 
linquishes her dower right in favor of the grantee or 
mortgagee; and a mortgage of her unassigned dower 
will be sustained in equity. 


A conveyance by a widow as executrix and in¬ 
dividually of her husband’s lands, including all her 
own right and interest therein, is effectual to pre¬ 
clude her from a recovery of dower,^ and a deed 
by the widow purporting to convey the land to which 
the dower right pertains will in a proper case be 
given operation in equity as a transfer to the gran¬ 
tee of the widow’s right of action in respect of the 
dower interest.® It has also been held that a tes¬ 
tator’s widow acquired a vested right in money rep¬ 
resenting the value of her dower estate in testa¬ 
tor’s land when she, as executrix, released her dow¬ 
er and sold the land under a testamentary power of 
sale, without having brought an action for the ad¬ 
measurement of her dower.® A quitclaim deed of 
the land to which the widow’s dower, although not 
admeasured, had attached constitutes an assignment 
of dower which will be sustained.'^ So a widow who 
unites with the heirs in a conveyance of the land 
thereby relinquishes her dower right in favor of 
the purchaser.* If a widow joins with the heir and 
owner of the fee in executing a mortgage or trust 
deed, such mortgage deed operates as a release of 
her dower,® and a mortgage of her unassigned dow¬ 
er will be sustained in equity,^® as an equitable as¬ 
signment of the widow’s right to compel an allot¬ 
ment of dower,^^ and on her refusal to have the 
mortgaged dower assigned, the mortgagee, after de¬ 
fault, may have such assignment made, and there¬ 
after the dower inures to his benefit. 


Tenn.—^North v. Puckett, 46 SW.2d 
73, 164 Tenn. 100. 81 A.LR. 1107 

19 C.J. P 536 note 12. 

W. Ind.—Matlock v. Lee, 9 Ind. 
298. 

Me.—^Johnson v Shields, 32 Mo. 424. 

19 G.J. p 686 note 13. 

96. Ohio —Goodman v. Goodman, 
162 N.E. 200, 20 Ohio App 419. 

97- Pla—Mullan v. Bank of Pasco 
County. 133 So 323, 101 Fla 1097— 
Raulerson v. Peeples, 84 So 370, 
79 Fla 367 

N.Y —Tompkins v. Fonda, 4 Paigre 
448. 

98. Fla.—Mullan v. Bank of Pasco 
County. 133 So 323. 101 Fla. 1097— 
Raulerson v Peeples, 84 So. 370, 79 
Fla 367 

N.J—Morris v. Glaser, 161 A 766, 
106 NJEq. 686, affirmed 160 A. 
678, 110 N.J Eq. 661. 

N.C.—Potter v Everltt, 42 N.C. 152 

Win.—Pollock V. Columbia Bank, 214 
N.W 363, 193 Wls. 389, citing Oor- 
FU Juris. 

99l Ala.—Lytle v Sandefur, 9 So. 
260, 93 Ala. 396—Brandon v. Wil¬ 
kinson, 9 So 187, 92 Ala 63d. 

Ark—Tandy v Smith, 293 S.W. 736, 
173 Ark. 823. 


N.C.—^Western Carolina Power Co. 

v. Moses, 133 S E. 6, 191 N C. 744. 
19 C J p 536 note 16. 

1. Mass.—^McMahon v Gray, 22 N 
E 923, 150 Mass 289. 16 Am St R. 
202. 6 L.R.A 748. 

19 C.J p 636 note 17 

2. NY —^New York Mutual Life Ins 
Co. V. Shipman, 24 N.E. 177. 119 
N.Y. 324. 

19 C.J. p 636 note 18. 

3. Ala.—^Wilkinson v. Brandon, 9 
So 187, 92 Ala. 630. 

19 C.J. p 636 note 19. 

4. Ga.—Churchill v. Bee, 66 Ga. 621. 
Pa—Thomas v. Harris, 43 Pa. 281 

5. Ala.—Lytle v. Sandefur, 9 So 260, 
93 Ala 396. 

a NY —In re Stevens' Will, 277 N. 
YS. 469, 164 Misc. 416. 

7. Ill.—Fletcher v. Shepherd, 61 N. 
E 212, 174 Ill. 262. 

8. Ark—Beauchamp v. Bertig, 119 
S.W. 76, 90 Ark. 861, 23 L.R A.,N.S.. 

«®®* ^ 
Miss —French v. Me Andrew, 61 Miss. 
187. 

aztqnt of wniTor 

Widow entitled to dower in one 
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half of property waived right to one 
fifth of that half by joining in con¬ 
veyance by which her daughter con¬ 
veyed her one fifth of the remainder 
in this half.—Trimble v Kentucky 
River Coal Corp. 3l S.W.2d 367, 235 
Ky. 301. 

9. N.J—Morris v Glaser, 151 A. 
766, 106 N J.Eq 585, affirmed 160 
A. 678, 110 NJEq 661 
19 CJ. p 636 note 23 
la U S.—Ferry V Burnell, C C Kan., 
14 F 807, 6 McCrary 1 
Fla—Mullan v Bank of Pasco Coun¬ 
ty, 133 So. 323, 101 Fla 1097. 

Ind—Clark v. Deutsch, 101 Ind. 491. 
Wis—Pollock V Columbia Bank, 214 
N.W. 863, 193 Wis 389. 

19 C J. p 636 note 24. 

11. N.J.—^Morris v Glaser, 161 A. 
766, 106 N J Eq. 586, affirmed 160 A. 
578, 110 N.J.Eq. 661. 

Doetriue of equitable estoppel ap¬ 
plicable 

Validity of dowress* mortgage is 
determined by application of equita¬ 
ble estoppel doctrine as though when 
she executed it she had same title as 
when estoppel becomes effective.— 
Morris v. Glaser, supra. 

18i N.J.—Morris v. Glaser, supra» 
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c. Bequiaites, Validi^, and Effect 

The irfitrument relied on ae an atalgnment or re- 
leaae of dower muat clearly ahow that it was intended 
to operate as such. Statutory requirements must be 
complied with. A consideration is necessary, and the 
transaction must be free from fraud. The instrument 
may be set aside for fraud, undue influence, or other like 
ground. 

To be effectual as an assignment or release of 
dower, whether at law or in equity, the instrument 
relied on must clearly indicate that it was intended 
to operate as such,l3 and it will not be extended be¬ 
yond Its plain import.14 Statutory requirements re¬ 
lating to the subject, if any, must be complied 
with.i® 

A valuable consideration is necessary to render 
the conveyance binding,but the transaction is un¬ 
enforceable if the consideration is inadequate.!*^ 
On the other hand, a nominal consideration has 
been held sufficient to sustain a conveyance to the 
owner of the fee.!® Qf course, no fraud should 
have been practiced in procuring the execution of 
the conveyance or release !® An assignment or re¬ 
lease may be rescinded and set aside for fraud, un¬ 
due influence, mistake, or other like ground, 2 ® in 
accordance with established principles, as laid down 
in Cancellation of Instruments § 14 et seq. Although 
the act of a widow in assigning her dower rights 


absolutely, in consideration of advancements to en¬ 
able her to prosecute litigation, later appeared to 
her to be improvident, she cannot be relieved in eq¬ 
uity, in the absence of fraud practiced on her .21 A 
quitclaim deed by a widow of all her interest in the 
estate of her deceased husband is voidable where the 
widow was a minor at the time, and it is immate¬ 
rial that she was unable to or neglected to return the 
consideration received .22 

An assignment or transfer by the widow of her 
dower interest does not affect or prejudice the title 
or rights of persons taking as heirs of the hus¬ 
band in a court either of law or of equity.^® 

§ 76. Right of Creditors to Subject Interest 

In the absence of statutory authority, the unassigned 
dower interest of a widow cannot, as a generai rule be 
levied on under an execution against her by a Judgment 
creditor. 

The common-law rule, and the rule which quite 
generally obtains, is that the dower right of a wid¬ 
ow before assignment is not such an interest in her 
husband’s lands as can be levied upon under an ex¬ 
ecution issued against hcr.®^ A statute permitting a 
wudow to transfer her unassigned dower does not 
subject such dower to sale under execution.®® In 


13. Mich—Bear v. Stahl, 28 NW. 1 

69. 61 Mich 203 

19 C J p 536 note 25. | 

Absolnte oonveyaAce or as socTirlty 

(1) Evidence was held to show 
that the agreement between plain¬ 
tiff widow and a defendant was that 
defendant agreed to advance plain¬ 
tiff funds necessary to carry on lit¬ 
igation affecting her right in certain 
properties, such advances to be made 
without promise of repayment, and 
that. In consideration thereof, plain¬ 
tiff agreed to and did convey her 
dower rights to such defendant ab¬ 
solutely, and not as security.—Con- 
Ion V. Marsh, 180 N.Y.S 204. 190 App. 
App. 396. 

(2) Where plaintiff widow’s as¬ 
signment of dower rights In consid¬ 
eration of advancements to enable 
her to prosecute litigation was abso¬ 
lute, there was no way In which the 
alleged fraudulent acts of any per¬ 
son could have operated to change 
the character of such assignment in¬ 
to one given simply as security or 
collateral for the advancements.— 
Conlon V. Marsh, supra. 

(3) Evidence was held to show 
that the father of plaintiff widow’s 
attorney, first assignee of her dow¬ 
er rights and a defendant, did in 
fact execute a reassignment of such 
dower rights to the second assignee, 
who was making advancements to 


plaintiff to enable her to prosecute 
litigation, some arrangement between 
plaintiff widow and the father of her 
attorney looking toward a reconvey¬ 
ance of the rights to her having in 
fact been made.—Conlon v. Marsh, 
supra 

14. NJ—White v. White. 16 N.J 
Law 202, 31 Am.I>. 232. 

15. Mass.—Giles v. Moore, 4 Gray 
600. 

*19 C.J. p 537 note 27. 

16. Ala—^Wilson v. Roebuck, 60 So. 
870, 180 Ala. 288. 

19 C.J. p 537 note 28 
Nature of oonsideratioa 

Where a will left testator’s real¬ 
ty to his son, charged with a lega¬ 
cy of four hundred dollars a month 
to his widow during her life, an 
agreement by the son to increase the 
payment to five hundred dollars a 
month in consideration of release of 
dower was binding, irrespective of 
whether the widow would have been 
successful in impressing her dower 
on the realty—Appell v. Halbe, 202 
N.Y.S. 364, 207 App.Div. 315. 

17. Utah.—In re Bell, 80 P. 616, 29 
Utah 1. 

19 C J. p 537 note 28 [a]. 

18. Mass.—^Harrow v. Johnson, 8 
Mete. 678. 

19 C.J. p 537 note 29. 
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19. Ala.—^Wilson v. Roebuck, 60 So. 

870, 180 Ala 288. 

19 C J p 637 note 30. 

Evidonoe hold lasuificieut to show 
that a defendant, assignee from 
plaintiff widow of her dower rights, 
the assignment having been made in 
consideration of the assignee’s ad¬ 
vancements to enable plaintiff to 
prosecute litigation, was guilty of 
any fraud, deceit, or dishonesty 
toward plaintiff, other than his as¬ 
sertion of right to absolute owner¬ 
ship of the dower under the assign¬ 
ment.—Conlon V. Marsh, 180 N.Y.S. 
204, 190 App.Div. 396. 

90. Ky—Tester v. Tester, 166 S.W. 

797, 169 Ky. 111. 

19 C J. p 537 note 31. 

21. N.Y.—Conlon v. Marsh, 180 N.Y. 

S. 204, 190 App.Div. 396 

22. Vt—^Wiser v. Lockwood’s Es¬ 
tate, 42 Vt. 720. 

23. Alfiu—Lytle v. Sandefur, 9 So. 
260, 93 Ala. 396. 

24. Mo—Clelland v. Clelland, 236 
SW. 816, 291 Mo. 312. 

Tenn.—North v. Puckett, 46 S.W.2d 
73, 164 Tenn. 100, 81 A.L.R. 1107, 
citing Corpus Juris. 

19 C.J. p 537 note 33. 

25. Mo.—Young v. Thrasher, 61 Mo. 
App. 413. 
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some jurisdictions the rule has been abrogated,2® ^ 
or modified by statute,27 or materially departed from 
by the courts.^* The right of a judgment creditor 
to reach an unassigned dower interest by means of 
a creditor's suit or other equitable remedy, has been 
discussed in Creditors' Suits § 18. 

§ 77. Damages for Detention of Dower 

a. In general 

b. Bar of recovery 

c. Proceedings for recovery 

d. Period for which damages allowed 

e. Measure of damages and costs 

f. Judgment 

a. In General 

At common law damages could not be recovered for 
the detention of dower, but under the statutes of some 
states such damages are recoverable, and it is not neces¬ 
sary that dower should have been assigned and the 
widow actually seized thereof. Under the statutes dam¬ 
ages cannot be recovered where the husband did not 
die seized. 

At common law damages could not be recovered 
by a widow for the detention of her dower,^^ the 
widow being entitled only to the profits of her third 
part of the land from the time of the recovery of 
judgmcnt.20 This rule, however, was at an early 
date modified by the so-called statute of Merton, 
20 Henry III chapter 1, which authorized the re¬ 
covery of damages by the widow for the detention 
of her dower from the time of the death of her 
husband to the time of the judgment setting off 
her dower. The provisions of this statute have been 
substantially incorporated in the dower acts of some 
of the states, or have been applied, although not ex¬ 
pressly adopted by legislative enactment.^i It is 
not necessary that dower should have been assigned 
and the widow actually seized thereof in order for 
her to maintain an action for damages for its de¬ 
tention.22 In other states the courts in the absence 
of statutory authority have denied the right of the 


widow to recover damages at law, but have af¬ 
forded a remedy in equity by allowing the widow 
to recover her proportionate share of the rents and 
profits of her husband's estate received during the 
period of detention, as appears infra § 78. 

Seizure of husband at time of death. Under the 
statute of Merton and the statutes of a number of 
jurisdictions damages cannot be recovered for de¬ 
tention of dower where the husband did not die 
seized.23 Under such statutes damages cannot be 
recovered against a grantee of lands conveyed by 
a husband during coverture 24 Under the statutes 
of other jurisdict.ons damages may be recovered 
against the husband's grantee, from the time of a 
demand and refusal to assign dower as will be 
shown in subdivision d (1) of this section. 

b. Bar of Recovery 

Where an action of dower abates on the death of the 
widow, there can be no recovery at law of damages for 
the detention of dower, but in such cases the value of 
the dower for the time it was wrongfully detained may 
be recovered in equity. 

Where an action for dower is abated by the 
death of the widow, set Abatement and Revival § 
149, there can be no recovery at law of damages 
for detention ,2^ but in such cases the value of the 
dower for the time it was wrongfully detained may 
be recovered in equity 26 

c. Proceedings for Recovery 

The statutes usually authorize the assessment of 
damages for detention of dower upon a petition for the 
assignment of dower, or in an action to recover dower, 
and no Separate proceeding for damages can be main¬ 
tained unless authorized by statute. The petition should 
allege facts sufficient to sustain a recovery of damages. 
A probate court has no power to award damages. 

The statutes permitting the recovery of damages 
for a detention of dower usually authorize the as¬ 
sessment of such damages upon a petition for the 
assignment of dower, or in an action for dower,27 


SO. Conn —Greathead’s Appeal, 42 
Conn. 374. 

aV- Or —Baer v. Ballingrall, 61 P. 
852. 37 Or. 416. 

AMlornment of dower before execu¬ 
tion sale 

Where a widow's dower estate is 
decreed to be subject to the pay¬ 
ment of her debts, it should be ad¬ 
measured and assigrned before be¬ 
ing’ sold under execution, since the 
uncertainty existing before assign¬ 
ment would greatly aHect the price 
Obtainable at such sale.—Baer v. Bal- 
lingall, supra. 

Ohio.—^Weyer v. Sager, 21 Ohio 
Cir.Ct. 710, 12 Ohio CirDec. 193. 


29. Md.—Price v. Hobbs, 47 Md. 
359. 

19 C J. p 638 note 42. 

30l Md.—^Pnee v. Hobbs, 47 Md 
259. 

31. Del.—Layton v. Butler, 4 Del. 
607. 

Wash T.—Ebey v. Ebey, 1 Wash.T. 
18B. 

19 C.J p 538 notes 44-46. 

32. W.Va—Fleming v. People, 88 
SE 1058, 78 W.Va. 176—Engle v. 
Engle, 3 W.Va. 246. 

19 C.J. p 638 note 47. 

33. Pa.—Bridgeford v. Groh, 160 A. 

461, 306 Pa. 566—Bridgeford v 

Groh. 13 Pa Diet. & Co. 704. af- 
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firmed 160 A. 451, 306 Pa. 566, 
150 A. 612, i02 Pa Super 138, 

which is affirmed 158 A. 260, 305 
Pa 554 

19 C.J p 538 note 50. 

34. Md—^Price v. Hobbs, 47 Md. 
359 

19 C.J. p 538 note 52. 

35. Ill—^Hltt V. Scammon, 82 Ill. 
519. 

19 C.J. p 638 note 55 

36. N J —McLaughlin v. McLaugh¬ 
lin, 20 N J Eq. 190. 

N Y.—Johnson v. Thomas, 2 Paige 
377. 

37- Ill.—Simpson v. Ham. 78 Ill. 
203 See Schreiber v. Schreiber, 
207 IlLApp. 611. 
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and, if the widow fails to pursue the remedy thus 
provided, she cannot subsequently by a separate 
proceeding, either at law or in equity, procure an 
assessment of such damages,unless a separate ac¬ 
tion is authorized by statute.^^ 

The petition for the assignment of dower should 
allege facts sufficient to sustain a recovery of dam¬ 
ages, if damages are sought,^® although, if both par- 
ties introduce evidence without objection upon the 
question of damages, they may be allowed notwith¬ 
standing the petition does not ask for them.^^ 

A probate court has no power to award damag- 

es.42 

d. Period for Which Damages Allowed 

(1) In general 

(2) Plea of tout temps prist 

(1) In General 

Under some statutes damages for the detention 'of 
dower are recoverable from the death of the husband 
to the day on which the widow recovers seizin by Judg¬ 
ment; under other statutes, when recovery is sought 
from the heir, computation is made from the dea^h of 
the husband, but as against an alienee of the husband 
damages can be awarded only from the time of making 
demand for dower. Under some statutes damages are 
recoverable against a purchaser acquiring title subsequent 
to such demand only from the time of his purchase, al¬ 
though under other statutes a different rule is applied. 

Under the statute of Merton damages are given 
from the death of the husband to the day on which 
the widow recovers seizin by judgment, and this 
rule has been adopted in a number of the states.^2 
Where recovery is sought from the heir, compu¬ 
tation is made under the statutes in many of the 
states from the death of the husband but as 


against the alienee of the husband, or anyone other 
than the heir, damages can only be awarded from 
•the time of making a demand for dower.^5 In the 
absence of a statute affecting the rule,^® the com¬ 
mencement of a suit for dower may ordinarily be 
regarded as a demand.^*^ 

Purchaser acquiring title subsequent to demand. 
Under the statutes in some jurisdictions damages are 
recoverable against a purchaser who acquires title 
subsequent to such demand only from the time of 
his purchase, and a separate action may be main¬ 
tained against the prior tenant to recover damages 
from the time of the demand to the time of his con¬ 
veyance;^* but in other jurisdictions damages can 
be recovered only against the tenant for the time 
being of the land, and where the property has come 
into the hands of an alienee of the heir, he is lia¬ 
ble to pay damages, not only from the time he be¬ 
came tenant himself and received the profits, but 
likewise for the whole time that elapsed from the 
death of the husband, although he may have been 
tenant and received the property but for a very 
short portion of the whole interval.^® In this way 
the widow is put to only one suit to recover her 
damages, and the alienee of the heir is left to his 
recourse upon the heir for such damages as he is 
compelled to pay during the tenancy of the heir.*® 
In some jurisdictions the rule has been modified by 
statute.^^ 

(2) Plea of Tout Temps Prist 

Under some statutes, the husband's heir may plead 
tout temps prist, that is, allege that he was at all times 
ready to render dower if it had been demanded, but such 
plea 18 not available to an alienee of the heir. In some 
Jurisdictions the plea has been in effect abolished. 


NY—Ryder v Kennedy, 121 NE 
346, 224 N.Y. 407, modifying 155 
N.Y.S. 1139, 172 App.Div. 890. 

19 C.J p 539 note 61. 

3B. N.Y.—Kyle v. Kyle, 67 N.Y. 

400. 

19 C.J. p 589 note 62. 

39. Me —Rackliff v. Look, 69 Me. 
516 

40. Ky.—Taylor v. Broderick, 1 
Dana 345—Waters v. Gooch, 6 J.J. 
Marsh 586 

Matters detezmlnahle 

(1) In action at law for dower and 
for damages for detention of dow¬ 
er, court could not determine wheth¬ 
er deed absolute on its face from 
plaintiff's husband to defendant con¬ 
stitute a mortgage, since foreclosure 
by scire facias at law would not be 
available and a court of equity alone 
is able to declare it a mortgage and 
decree its foreclosure.—Bradford v. 
Culbreth, Del.Super., 10 A.2d 634. 

(2) Nor could the court consld- 

28C.J.S.—11 


er whether deed absolute on its 
face was a dry or passive trust 
where such construction would re¬ 
quire admission of parol testimony 
—Bradford v Culbreth, supra 

41. Ill—Shoot V. Gal breath, 21 N. 
E 217, 128 Ill 214 

42. Ala—Smith v. Smith, 13 Ala. 
329. 

43. Del —Layton v. Butler, 4 Del 
607. 

19 C.J. p 640 notes 80, 81. 

4M. N.Y.—Roessle v Roessle, 148 
NY.S. 669, 163 App Div 344, re¬ 
versing 142 N Y.S. 984, 81 Misc 
558. 

19 C.J. p 540 note 82. 

46. N.Y.—Gordon v. Gordon, 80 N 
T.S. 241, 80 App.Div. 241, affirmed 
71 N.E. 1131, 179 N.Y. 649. 

Wis.—Munger v. Perkins, 22 N W. 

611, 62 Wis. 499. 

19 C.J. p 640 note 88. 

Xu Montana damages for withhold¬ 
ing dower are one third of the an¬ 
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nual value of the profits of the land, 
to be estimated in an action against 
the husband’s heirs from the time of 
his death, and in actions against 
other persons, from the time of de¬ 
manding dower from them—Swartz 
V. Smole, 5 P.2d 566, 91 Mont. 90. 

46. Mass —Burbank v. Day, 12 Mete. 
557 

19 C.J p 640 note 84 

47. Ill—Aloe V. Lowe, 116 N E. 862, 
278 Ill 233 

19 C J p 540 note 86. 

48. Mass—^Whitaker v, Greer, 129 
Mass 417. 

19 C.J. p 640 note 86. 

49. Pa.—Seaton v. Jamison, 7 Watts 
633. 

19 C.J. p 640 note 87. 

50. Pa.—Seaton v. Jamison, supra. 
19 C.J. p 640 note 88. 

51. Mass.—Burbank v. Day, 12 Meta 
657. 

19 C.J. p 640 note 89. 
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Under the statute of Merton the husband’s heir 
could plead tout temps prist, that is, allege that he 
was at all times ready to render dower if it had 
been demanded, and thus preclude the recovery of 
damages for detention from the time of the hus¬ 
band’s death to the time of the commencement of 
the suit.52 However, notwithstanding if the heir 
succeeds on the issue raised by a reply of demand 
of dower he is saved from damages from the time 
of the husband’s death, the widow nevertheless re¬ 
covers damages from the teste of the original writ, 
which in law is considered as a demand,^^ ^nd if the 
issue is found for her, she recovers damages from 
the death of her husband.®^ By statute in some ju¬ 
risdictions the plea of tout temps prist is in ef 

feet abolished.^5 

The alienee of the heir cannot plead tout temps 
prist because he had not the land from the time of 
the death of the husband and could not truthfully 
say that he had always been ready to assign the 
widow her dower.^C 

e. Measure of Damages and Costs 

The measure of damages for the detention of dower is 
governed by statute, and generally depends on the rental 
value of the land to which the dower has attached, or the 
amount of damages may be governed by the rents actual* 
ly received. If the widow is benefited by the failure to 
assign dower, only nominal damages may be recovered. 
Certain deductions are allowable, such as the widow’s 
proportions of taxes, insurance, and repairs. Failure to 
make demand on the tenant in possession does not relieve 
him from the costs of the admeasurement proceedings. 

The determination of damages for the detention 
of dower depends upon the statutory rule existing 
in the jurisdiction where the recovery is sought. 
The amount of damages will depend upon the rental 
or yearly value of the lands to which the widow’s 
dower has attached, the widow being allowed her 


proportionate interest therein,57 and also such other 
damages as she has sustained by the detention of 
her dower.5® So it has been held that the dam¬ 
ages for failure to assign dower are the widow’s 
right to the mesne profits accruing during the time 
between her husband’s death and the assignment of 
dower, and only that.®® The rents actually received 
may govern the amount of damages where the wid¬ 
ow has prevented a realization of the full rental val¬ 
ue.®® Rental value is to be measured by the profits 
which would reasonably have accrued from the use 
of the land, and not necessarily by the use which the 
tenant actually made of it.®^ If the land is totally 
unproductive, or if the widow is in possession there¬ 
of, there can be no recovery for detention of dow- 
er.®2 Only nominal damages are recoverable where 
the widow was benefited by failure to assign dow¬ 
er.®® 

Deductions. In assessing damages the widow’s 
proportion of the taxes assessed on the lands for 
the period of detention,®^ and of sums paid for in¬ 
surance®® and repairs,®® should be deducted. So, 
whatever has been paid to the widow in part sat¬ 
isfaction of her dower interest during the period of 
detention can be shown in mitigation of damages.®*^ 
In those jurisdictions where a recovery of damages 
is allowed against the alienee of the husband dur¬ 
ing coverture, it seems to be the general rule that 
an allowance is to be made in computing damages 
for improvements made by the purchaser since the 
alienation.®® Among the sums deducted is some¬ 
times included also a deduction on account of the 
widow’s occupation of some part of the property.®® 

Costs of admeasurement. Failure to make de¬ 
mand on the tenant in possession, before the insti¬ 
tution of the action, does not relieve him from the 


SSL Mo—Rankin v. Oliphant, 9 Mo. 
239. 

19 C J. p 540 note 90. 

53. Del.—Liayton v. Butler, 4 Del. 
507. 

Md.—Darnall v. Hill, 12 Gill & J. 
388. 

64. Del —Layton v. Butler, 4 Del. 
507 

19 C J p 541 note 92. 

56. N J —Hopper v. Hopper, 22 N". 
J.Law 715, reversing 21 N J Law 
543 and overruling Woodruff v. 
Brown, 17 N J Law 246. 

19 C.J p 541 note 93. 

56. Mo.—Rankin v Oliphant, 9 Mo. 
239. 

57. N.C.—Brown v. iuorrisey, 36 S. 
E. 284, 126 N.C, 772. 

19 C.J. P 639 note 68. 

58. Del.—Layton v. Butler, 4 Del. 
607. 

19 C.J. P 639 note 69. 


50. N.J.—Tarrant v* Carrig, 133 A. 
522, 99 N.J.Eq $05. 

60. N.Y —Woodbury v. Woodbury, 

129 NY.S. 686, 144 App Div. 680, 
affirmed 98 N.E. 1119, 205 NY 

551. 

19 C.J. p 639 note 70. 

61. Me.—McAllister v. Dexter, etc, 
R. Co., 76 A. 891, 106 Me 371, 29 
LR.A.,NS., 726, 21 Ann.Cas 486 

62. Ill.—^Kleln v. Klein, 114 NE 
1028, 276 Ill. 520 

63. Ill—Gridley v. Wood, 176 N.E. 
366, 844 Ill. 153, 17 A L.R 1162. 

Effect of divorce decree 

Divorced wife who, under decree 
requiring annual alimony payments 
until assignment of dower, was bene¬ 
fited by failure to assign dower, was 
entitled only to nominal damages for 
such failure.—Gridley v. Wood, su¬ 
pra. 


64. Mo—Rannels v Washington 
University, 9 S W. 569, 96 Mo. 226. 

19 C.J. p 539 note 74. 

65. Wis.—Jones v. Jones, 38 N.W. 
88, 71 Wis. 513 

66. Del —Layton v. Butler, 4 Del. 
507. 

Wis—Jones v. Jones, 38 N.W. 88, 71 
Wis. 613 

67. N.J.—McLaughlin v. McLaugh¬ 
lin, 22 N.J Eq. 505—^AVoodruff v. 
Brown, 17 N J Law 246. 

19 C J. p 639 note 77. 

68. Mo —Rannels v. Washington 

University, 9 S W. 669, 96 Mo. 

235. 

19 C.J. p 639 note 78. 

68. Mich—Rea v. Rea, 29 N.W. 703, 
63 Mich. 257. 

19 C.J. p 639 note 79. 
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costs and expenses of the admeasurement proceed¬ 
ings.^® 

t. Judgment 

Under some statutes the Judgment must be a special 
Judgment against the interest of the heir or other person 
who has wrongfully deprived the widow of her dower 
in the very land which she has succeeded in having set 
off to her. 

Under some statutes a judgment for damages for 
deforcement of dower is not a general judgment, 
but must be a special judgment against the interest 
of the heir or other person who has wrongfully de¬ 
prived the widow of dower in the very land which 
she has succeeded in having set off to her.^^ 

§ 78. Rents, Mesne Profits, and Arrears 

a. In general 

b. Growing crops 

c. Recovery against heir or devisee 

d. Recovery against alienee of husband 

e. Bar or loss of right 

f. Death of parties 

g. Period for which recoverable 

h. Amount recoverable 

i. Interest 

a. In General 

In a proper case the widow is entitled to her propor¬ 
tionate share of the rents and mesne profits of her hus¬ 
band's estate after his death and before assignment of 
her dower. Courts of equity alone have Jurisdiction to 
award such rents and profits in the absence of a statute 
otherwise providing. 

The principles enunciated with respect to damag¬ 
es for detention of dower are to a certain extent 
applicable to the right of a widow to her propor¬ 
tionate share in the rents and mesne profits of her 
husband’s estate after his death and before the as¬ 
signment of her dower.'^2 Prior to the assignment 
of dower, the widow is entitled to the reasonable 
rental value of the premises occupied by others, in 
which she has a dower interest.^3 Courts of equity 
alone have jurisdiction to award mesne profits and 
rents in the absence of statute otherwise providing. 
Courts of probate have no such jurisdiction."^^ 


b. Grooving OropB 

Ordinarily the right to growing crops does not attach 
In favor of the widow before the assignment of dower. 

Before dower has been assigned the right to 
growing crops does not attach in favor of the wid¬ 
ow,except as otherwise expressly provided by 
statute."^® If before assignment the widow receives 
the crops growing on her husband’s lands at the 
time of his decease, she cannot retain one third on 
account of her right of dower in the lands, but is 
liable to the heir for their full value.^*^ 

c. Recovery against Heir or Devisee 

Equity will intervene to secure to the widow her pro¬ 
portion of the mesne profits for the use of the husband’s 
lands by the heir or devisee. 

Irrespective of statutory provisions, equity will 
intervene to secure to the widow her proportion of 
the mesne profits for the use and occupation of her 
husband’s lands by the heir or devisee,*^® although at 
common law there was no such remedy.*^® 

In some jurisdictions it has been held that where 
dower has been assigned at law equity will not en¬ 
tertain a bill for mesne profits unless there exists 
some equitable circumstance calling for equitable 
relief,®® but there is authority to the contrary.®^ 
Under a statute giving the widow absolutely one 
third of the rents and profits of her husband’s dow- 
able real estate from his death until dower is as¬ 
signed, It has been held that such rents and profits 
may be recovered in an independent proceeding 
commenced a number of years after an allotment of 
dower.®2 Where a statute provides that the widow 
may on her husband’s death continue to occupy the 
land with decedent’s heirs or receive one half of the 
rents so long as the heirs do not object, without hav¬ 
ing dower assigned, the widow may collect one half 
of the rents, although the first assignment of dower 
is set aside, especially where all parties interested 
acquiesce therein.®® 

d. Recovery against Alienee of Husband 

In some Jurisdictions mesne profits cannot be re¬ 
covered unless the husband died seized, but In others the 
rule is otherwise. 


TOl sc —^Harshaw v. Davis, 32 S C 
L.. 74. 

71. Mo —Moran v. Stewart, 161 S W. 
439, 246 Mo. 462. 

19 C.J. P 541 note 96. 

72. Ala.—Waters v. Williams, 38 
Ala. 680. 

Ky.—Golden v. Maupin, 2 J.J.Marsh. 
236. 

73- N.J.—Tarrant v. Carrig, 133 A. 

622, 99 N.J.Eq. 606. 

74. Ala.—Slatter v. Meek, 35 Ala. 
528. 


75- Ky.—Clore’s Adm’r v. Clore, 284 
S.W. 385, 215 Ky 632. 

19 C J p 644 note 44. 

76- N.J —^In re Merchant, 39 N J Eq 

606, affirmed 7 A. 633, 41 N.J.Eq 
349. 

19 C J. p 644 note 46. 

77. N.Y.—Kaln ir. Fisher, 6 N.Y. 
697. 

78. Ga.—Johnson v. Gordon, 30 S.E. 

607, 102 Ga. 350. 

19 C.J. p 641 note 1. 
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79. Ala—^Waters v. Williams, 88 
Ala. 680. 

19 CJ. p 541 note 2. 

sa Tenn —Thompson v, Stacy, 10 
Yerg 493. 

19 C.J p 641 note 3. 

81. Md.—Price v. Hobbs, 47 Md. 359. 
19 C J. P 541 note 4. 

82. Ky.—Magruder v. Smith, 79 Ky, 
512. 

83. Or—^Martin v. Fletcher, 149 P« 

[ 896. 77 Or. 408. 
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In some jurisdictions courts of equity follow the 
rules applicable to the recovery of damages in a 
court of law, and, consequently, mesne profits can¬ 
not be recovered unless the husband died seized.®^ 
In other jurisdictions, however, it has been held 
that, in equity, the established doctrine is to allow 
mesne profits as damages against the husband’s 
alienee, and this, not by analogy to the allowance 
of damages under the statute of Merton, but on the 
ground of title.®^ 

e. Bar or Loss of Bight 

The right to recover rents and profits may be barred 
or lost, as by the widow’s alienation of her right of dower 
pending suit. 

The alienation by the demandant of her right of 
dower pending suit for rents and profits is a bar 
to recovery,®® but a judgment of a probate court al¬ 
lotting her lands in addition to dower cannot be 
pleaded in bar to such a suit as to the rents and 
profits accruing prior to the confirmation of such 
judgment®^ 

The widow’s right to her proportionate share of 
the rents and mesne profits of her husband’s estate 
• from his death until dower is assigned is not im¬ 
paired by the existence of a vendor’s lien.®® The 
fact that a widow has been put to her election be¬ 
tween dower and a devise under her husband’s will 
does not affect her right to an account of the mesne 
profits;®® nor is this right affected by the fact that 
she subsequently elects in the manner prescribed by 
law to have a sum of money set apart to her abso¬ 
lutely as representing her dower estate.®® The as¬ 
sessment by commissioners of a gross sum in lieu 
of dower in accordance with a discretion vested in 
them by statute does not bar the widow’s right to 
interest and mesne profits.®^ In an action of par¬ 
tition of land which was subject to dower, the wid- 
'ow, who filed a consent, as provided by statute, to 
accept a gross sum in lieu of dower, was entitled 


under the statute to share in the rents which ac¬ 
crued since the death of her husband, although she 
set up no claim thereto in her answer.®® 

f. Death of Parties 

Where defendant dies before a right of dower Is es¬ 
tablished, equity will give arrears of rents and profits. 
If the widow dies before establishing her right to dower, 
equity will decree an account in favor of her personal 
representatives, although there is contrary authority. As 
against an alienee of the husband there can be no re¬ 
covery of mesne profits if the widow dies before any ad¬ 
judication as to her rights, although pending suit. Rents 
accruing after the death of one having a dower interest 
became the property of the fee owner. 

In cases where defendant dies before a right of 
dower is established, so that the right to an action 
for damages under the statute is gone by law, courts 
of equity will give arrears of rents and profits 
So if the widow should die before she has estab¬ 
lished her right to dower, equity will decree an ac¬ 
count in favor of her personal representatives, al¬ 
though she died pending the suit for dower, and 
although dower was not assigned in her lifetime, 
and no proceedings were instituted for that pur¬ 
pose;®^ but there is authority to the contrary.®® 

As against an alienee of the husband it is the 
general rule that, if the dowress dies before any ad¬ 
judication of her nght to dower, although pending 
suit, there can be no recovery of mesne profits.®^ 

Rents accruing after the death of one having a 
dower interest in land become the property of the 
owner of the fee.®® 

g. Period for Which Becoverable 

In equity the widow may recover of the heir or 
devisee mesne profits from the death of the husband until 
dower is assigned, but as against the husband’s alienee, 
only from the time a demand is made for dower, or, as 
held by some authorities, from the time of the purchase. 

In equity the rule seems to have been generally 
applied that the widow may recover of the heir or 
devisee mesne profits from the death of her hus- 


8*. Pa.—^Brldgeford v. Groh, 160 A. 

461, 306 Pa. 666. 

19 C.J. p 542 note 7. 

Xdi Kentooky 

(1) This was formerly the rule — 
Hill V Golden, 16 B Mon 551—19 C. 
J. p 542 note 7 [a] (1). 

(2) This was subsequently 
changed by statute.—Yancy v. Smith, 
2 Mete. 408. 

as. Md.—Price v. Hobbs, 47 Md. 
389. 

id C.J. p 542 note 8. 

86i Md.—^Kiddall v. Trimble, 1 Md. 
•Ch. 143, affirming 8 Gill 207 

87. R.I.—^Dyer v. Dyer, 23 A. 910, 
'17 R.I. 647. 


88. Ky.—^Wilson v. Ewing, 79 Ky. 
549. 

89. S C.—^Woodward v. Woodward, 
19 S.C.Eq 23. 

90. Ga,—^Johnson v Gordon, 80 S. 
E. 507, 102 Ga. 350. 

91. S C —^Woodward v. Woodward, 
19 S.C.Eq. 23. 

92. N Y.—Ryder v. Kennedy, 121 N. 
E. 346, 224 N.Y. 407, modifying 166 
NYS. 1139, 172 App.Dlv. 890. 

93. Ga—Austell v. Swann, 74 Ga. 
278. 

94. Ga.—^Austell v. Swann, supra 
19 C.J. p 543 note 38. 

95. Pa.—^Paul V. Paul, 36 Pa. 270. 

19 C.J. p 648 note 39. 
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96. Ark.—^Burrus v. Butt, 191 S.W. 
223, 126 Ark 584. 

19 C J. p 643 note 40. 

97. Fla—^Roan v. Holmes, 13 So. 
339, 32 Fla. 295, 21 L.RA. 180. 

19 C J p 544 note 41. 

Za MazyUuid in an action against 
an alienee of the husband during 
coverture, if the widow dies without 
demanding her dower, the executor 
cannot recover the rents and prof¬ 
its, cases in that state having only 
gone to the extent of entertaining a 
bill for the profits where the widow 
dies pending her bill for dower.— 
Steiger v. Hlllen, 6 Gill & J. 121. 

98. Ill.*—Whitaker v, Shumai^ 161 
IllApp. 668. 
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band until dower is assigned, although no demand 
was made previous to the commencement of the 
suitbut where the husband had aliened his lands 
during coverture mesne profits can only be recov¬ 
ered by the widow against the alienee from the time 
of her demand for her dower,^ or from the time she 
commences her suit to recover dower ,2 if no other 
demand is made.® 

The account may be brought down to the date of 
the decree or to the time of the delivery of pos¬ 
session of the dower assigned to the widow.^ There 
are authorities to the effect that a widow can re¬ 
cover mesne profits against a purchaser from the 
heirs only from the time of his purchase,® and that, 
to sujiport a claim by the widow for rents and prof¬ 
its from the death of the husband, all the inter¬ 
mediate purchasers must be made parties to the 
bill.® 

h. Amount Recoverable 

The amount of rents and profits recoverable is gov¬ 
erned by statute, and in some Jurisdictions is one third 
of the rents and profits accruing during the period prior to 
assignment of dower, Including one third of the royalties 


accruing from the operation of mines or the production 
of oil. Taxes, Insurance, repairs, and other items are 
usually required to be deducted in determining the 
amount recoverable. 

The widow's proportionate share of the rents and 
profits of the dowable estate of her husband will 
be based upon the actual annual rental value of 
such estate for the period for which she is entitled 
thereto, and will not necessarily depend upon the 
amount received as rijnts.'^ The portion recoverable 
is in some jurisdictions expressly fixed by statute, in 
some instances being one third of the rents and 
profits accruing during the period prior to assign¬ 
ment,® which includes one third of the royalties ac¬ 
cruing from the operation of mines,® and from the 
production of oil or the amount recoverable may 
be the rents and profits arising from one undivided 
third part of her husband's dowable estate.^^ Un¬ 
der other statutes, annual rentals and delay money 
under an oil and gas lease, preceding development 
and the production of oil or gas, constitute income 
and profits from the land, while royalties after pro¬ 
duction constitute a conversion pro tanto, and the 
owner of a dower interest in lands covered by the 


99 . N C —In re Gorham, 98 S.ES. 717, 
177 ts C 271. 

19 C J p 542 note 15. 

trader rule stated In text heir is 
not chargeable as a trustee, but only 
•with rents received while dealing 
with property in good faith, or for 
the reasonable value of premises if 
occupied by himself.—In re Gorham, 
supra 

Xn Arkansas, under Crawford & M. 
Dig. § 89. a widow was entitled to 
her proportionate share of the rents 
collected for use of property, out of 
which dower was assigned, between 
husband's death and the assignment 
of dower—Dess v. Less, 227 S.W. 
763, 147 Ark. 432. 

1. Fla—Roan v. Holmes, 18 So. 839, 
32 Fla. 295. 21 L.R.A. 180. 

19 C.J. p 542 note 16. 

2. Mich—Killackey v. Ford, 181 N. 
W 519, 166 Mich. 311. 

19 C J. p 542 note 17. 

3. N.J.—Chiswell v. Morris, 14 N. 
J.Bq. 101. 

4. Md.—Darnall v. Hill, 12 Gill & J. 
888 

5. N Y.—Russel v. Austin, 1 Paige 
192. 

19 CJ p 542 note 20. 

6. Del.—Dick v. Doughten, 1 Del. 
Ch. 320. 

7. Fla —Henderson v. Chaires, 17 
So. 574. 35 Fla. 423. 

19 C.J. p 542 note 22. 

8 . Ky. — Bartlett v. Buckner’s Adm'r, 
97 S.W.2d 805, 266 Ky. 747—Clore’s 
Adm’r V. Clore. 284 S.W. 385. 215 


Ky. 532—Oster's Ex'r v. Ohlman, 
219 S.W. 187. 187 Ky. 341. 

19 C.J. p 642 note 23. 

Xn Nebraska, where landowner died 
intestate leaving a widow and three 
sons and dower was neither parti¬ 
tioned nor assigned to the widow, but 
the rents were collected by the sons 
during the widow's lifetime with the 
understanding that the widow was 
entitled to her share, and placed in 
an account that she was allowed to 
draw upon, a one-third share of the 
rents vested in the widow in her 
lifetime, entitling her administrator 
to accounting therefor under Comp 
St.l881 c 23 8 11.—Dovey v. Schlater, 
189 N.W. 366, 108 Neb 735. 

9. Ind.—Hendrix v. McBeth, 61 Ind. 
473. 28 Am.R. 680. 

Ky—^Williamson v. Williamson, 4 S. 
W.2d 392, 223 Ky. 689. 

10. Ky.—Cram v. West, 229 S.W. 61, 
191 Ky. 1. 

Action to recover royalties not ac- 
tion for assignment of dower 

Action by widow to recover royal¬ 
ties on account of oil taken without 
her consent from land in which she 
IS entitled to dower Interest is not an 
action for assignment of dower, but 
one that she may maintain, although 
dower has not been assigned.—Bart¬ 
lett’s Adm’r v. Buckner’s Adm’r, 54 
S.W.2d 26. 246 Ky. 646. 

Frodnctlon of oil not waste 

Consumption of land by producing 
oil therefrom is not waste, preclud¬ 
ing recovery of share of royalty by 
widow entitled to dower therein — 
Lemaster v. Hudson, 283 S.W. 439, 
214 Ky. 467. 


Xb. West Virginia 

(1) Where a husband and wife 
unite in an oil and gas lease, al¬ 
though no production is had there¬ 
under until after his death, the 
widow, until assignment of her dow¬ 
er, IS entitled, under Code 1913 c 65 
5 8 (§ 3656) to one third of the 
royalty rentals payable under the 
lease, and not to the interest only on 
such one third.—Minner v. Minner, 
100 SE. 609, 84 W.Va. 679. 

(2) The well is deemed an ’’open 
well” as of date of his death, and the 
royalty and rental therefrom part of 
the issues and profits of the land, 
and not a part of the corpus of the 
estate, to be preserved intact for 
those entitled in remainder or re¬ 
version —Minner v. Minner, supra. 

(3) In contest between widow and 
heirs to determine what part of yield 
from real estate of deceased husband 
shall be termed issues and profits, 
in which she may share, and what 
shall be deemed part of corpus of 
estate, it Is customary to employ as 
a basis the date of the husband’s 
death.—Minner v. Minner, supra. 

(4) The term ’’issues and profits,” 
in law, as applied to real estate, com¬ 
prehends every available return 
therefrom, whether coming from 
above or below the surface, and in¬ 
cludes production of mines, as well 
as yield from surface, if the mines 
were opened or authorized to be 
opened by owner of the preceding es¬ 
tate of Inheritance.—Minner v Min¬ 
ner, supra. 

11- N.Y —Hazen v. Thurber, 

Johns.Ch. 604. 
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lease is entitled to one third of the annual rentals 
and delay money as income and profits from the use 
of the land.i2 The determination of the rents and 
profits for arrears in dower rests on the same 
ground as the decreeing of an account for the rents 
and profits of real estate.^* 

Deductions, Taxes, insurance, and repairs will 
usually be deducted in ascertaining the widow’s 
share of rents and profits;!^ but under some stat¬ 
utes the widow is entitled to her proportionate part 
of the gross rents and profits without such deduc- 
tions.15 

The rule has been laid down also that the amount 
to be allotted is subject to any proper deduction on 
account of anything the widow may have received 
upon such rents and profits, or to any fair charge 
against her for use and occupation of the realty.^® 
Under a statute giving the widow the right to hold 
the homestead free of rent until her dower is as¬ 
signed, the fact that she occupied it until that time 
neither bars her right to her share of the rents of 
the other lands nor diminishes the amount to which 
she is entitled.^^ 


Deduction for improvement^. It has been held 
that, where the property had been alienated by the 
husband during coverture, the widow is entitled to 
her proportion of the rents of the premises to be 
estimated without considering the improvements 
made by the alienee;^* but in other decisions the 
rents and profits in such case have been estimated 
according to the improved value of the premises 
from the time the improvements were made.^® It 
has also been held that the widow is entitled to the 
mesne profits arising from premises whereof the 
husband died seized, exclusive of the improvements 
since made thereon.20 

i. Interest 

As a general rule. Interest on arrears of dower will 
not be allowed, except under particular circumstances. 
The general rule does not apply to arrears which have 
accrued pending suit. 

It has been held that interest will not be allowed 
on arrears of dower but the rule is not invaria¬ 
ble, and there may be circumstances under which 
interest may be properly allowed.^^ Jt has been 
held that the general rule does not apply to arrears 
which have accrued pending suit.23 


VI. ASSIGNMENT OF DOWER 


§ 79. Definition, Nature, and Right to Assign¬ 
ment 

Assignment of dower Is the ascertainment of the 
widow’s right by laying out her interest in the land In 
which she is entitled to dower and setting off the same 
for her use for life; assignment is not a conveyance and 
the purpose is to give the widow a right of entry and 
to define the boundaries of her possessions. 

The assignment of dower is the ascertaining of 
the widow’s dower right by laying out or marking 
off her interest in her deceased husband’s lands and 


setting off the same for her use for life.2< It is 
not a conveyance, but the dowress, by intendment of 
^aw, is in by her husband.26 The only object to 
be accomplished by the assignment is to give the 
widow a right of entry and to define the boundaries 
of her possessions, the allotment conferring upon 
her no new right to the land.^® 

The widow, at common law, is entitled in the as¬ 
signment of dower, to one third out of each parcel 
of land,27 and if the assignment is made by the 


12. Okl —Aldridgre v. Houston Oil 
Co., 244 P. 782, 116 Okl. 281. 

13. Pla.—Henderson v. Chaires, 17 
So. 674, 35 Fla. 423. 

B.C.—^Keith v. Trapier, 8 S.C.Eq. 63. 

14. III.—Bonner v. Peterson, 44 Ill. 
253. 

19 C.J. p 543 note 26. 

15w Ky—Redmond v. Redmond. 91 
S.W. 260, 112 Ky. 760, 28 Ky.L.. 
1176—^Morton v. Morton, 66 S.W. 
641. 112 Ky. 706, 23 Ky L,. 2079 
13. Ga—Johnson v. Gordon, 30 S.E 
607. 102 Ga. 350. 

19 C.J. P 543 note 28. 

17. Ala. — ^Perrine v. Pernne, 35 Ala 
644. 

N.J.— Shields v. Hunt. 39 N.J Eq 485. 

18. Ala.—^Francis v. Garrard, 18 Ala. 
797. 

19. Md.—Sellman v. Bowen, 8 Gill & 
J. 50, 29 Am D. 524. 


20. N Y.—Hazen v. Thurber, 4 

Johns.Ch. 604. 

21. Ky.—Golden v. Maupin, 2 J.J. 
Marsh. 236. 

22. Ga.—Johnson v. Moon, 10 S.E 
193, 82 Ga. 247. 

19 C.J. p 643 note 34. 

Xn Maryland 

(1) It has been held that interest 
must be allowed on the rent from 
the time it became due or was actual¬ 
ly paid by the tenant—Chase’s Case, 
1 Bland 206, 17 Am.D. 277. 

(2) In .an equitable action for dow¬ 

er by a widow asrainst her husband's 
alienees, who were in possession by 
virtue of a good prima facie title, in¬ 
terest on the arrears of dower Hsa^- 
not properly be allowed.—Grove v. 
Todd. 45 Md. 252. , 

23. Ala.—^Beavers v. Smith, 11 Ala. 

20 . 


24. Mo —Chrisman v Linderman, 
100 SW. 1090, 202 Mo. 605, 119 
Am S R. 822, 10 L R A ,N S . 1205. 

25. Ala—Bettis v. McNider, 34 So. 
813, 137 Ala 588, 97 Am S R 69 

28. Ala.—Bettis v. McNider, supra. 

27. Me.—French v. Pratt, 27 Me. 
381. 

Assigmment in. each tract 

Under common law as to assign¬ 
ment of dower, a widow is entitled, 
at her election, to have dower as- 
sigrned to her in each separate tract 
of land owned by her husband during: 
coverture. 

Ky.—Richmond v Harris, 43 S.W. 
703, 102 Ky. 389. 

Va—Harmon v. Peery, 134 S.E. 701, 
145 Va. 678. 

Admeasurement in proceeding: or suit 
for assignment or recovery of dow¬ 
er see infra 55 86, 96-104. 
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sheriff he is obliged to assigfn a third part of each 
manor, or a third part of the arable, the meadow, 
and the pasture. This method of endowment is 
denominated “according to common right ;”28 but 
when dower is assigned by the heir he may assign 
one manor in lieu of a third of three manors, which 
will be good, if accepted by the widow. And this 
is called an assignment “against common right”.29 

Right to require admeasurement of dower does 
not accrue until the death of claimant’s husband.^o 
Likewise, the right of the widow to have her stat¬ 
utory share of her deceased husband’s real proper¬ 
ty exists from the time of his death.^l 

The fact that the amount involved is compara¬ 
tively small docs not alter the principle of determi¬ 
nation of the right of the widow to dower.32 

§ 80. Necessity of Assignment 

In general, an assignment or allotment Is necessary 
In order to fix absolutely the dower right of the widow, 
and there should be an assignment before the granting of 
a decree for the sale of the deceased husband’s lands for 
the payment of debts or before the granting of a decree 
for the partition of such lands among the heirs. 

In general an assignment or allotment is neces¬ 
sary in order to fix absolutely the dower right of 
the widow, and until such allotment is made she is 
not vested with an absolute title to any specific part 
of her husband’s estate, nor can she enter upon or 


§ 81 

occupy any part of it, unless otherwise provided by 
statute, as shown supra §§ 67, 68. 

In general before a deceased husband’s lands are 
decreed to be sold for the payment of his debts his 
widow’s dower in such lands should be assigned to 
her,34 and partition should not be decreed in pro¬ 
ceedings brought in behalf of the husband’s heirs 
before an assignment,35 unless the widow assents 
thereto.38 

§ 81. Conclusiveness and Effect of Assign¬ 
ment 

a. In general 

b. Excessive assignment 

c. Eviction 

a. In General 

In general an assignment of dower Is conclusive on 
the parties and on those claiming under the parties. 

Where dower has been assigned to a widow by 
a party competent to assign it, such assignment is 
conclusive as against him and all claiming under 
him.37 It is also conclusive against the widow her¬ 
self if accepted in the absence of fraud and undue 
influcnce.33 

Even if the assignment is made without due au¬ 
thority, long acquiescence in it will bind the par- 
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28. Me.—French v. Pratt, 27 Me 

381 

*’Tlie assigrnment of dower required 
by the common law, is of one-third 
part of the lands and tenements of 
which the widow is dowable, to be 
set out by metes and bounds where it 
Is practicable, and to be held by her 
for life. The endowment, therefore, 
must be of parcel of the lands and 
tenements themselves. Such is the 
widow’s common-law right, and the 
heir or tenant ought so to make the 
assignment When this rule of law 
has been complied with, the dower is 
said to have been set out according 
to common rights.”—2 Scribner Dow¬ 
er p 80, quoted in Vannoy v. Green, 
173 S E 277. 278, 206 N C. 30, citing 
Corpus Juris. 

89 . Me —French v. Pratt, 27 Me. 

381. 

30. S C.—Tuten v. Almeda Farms, 

192 S.E 163, 184 SC 195. 

81. Xu Zowa 

(1) Widow’s right to have dis¬ 
tributive share in husband's realty 
set aside exists from time of hus¬ 
band’s death—In re Caylor’s Estate, 
227 N.W. 103. 208 Iowa 1208. 

(2) Notwithstanding the widow 
has given a mortgage on her un¬ 
divided portion o£ the land, there 


may be an admeasurement of her in¬ 
terest. and where in such case an 
order directing sale of decedent’s 
realty reserved to widow her statu¬ 
tory interest, she had absolute right 
to have such interest admeasured.— 
In re Caylor’s Estate, supra. 

(3) Execution of mortgage by wid¬ 
ow on statutory interest, order to 
sell realty on widow’s application, 
and assignment of mortgage, did not 
estop widow from asserting right to 
have statutory interest admeasured. 
—In re Caylor’s Estate, supra. 

32. NY—In re Griffin's Will, 287 N. 
Y S. 514, 159 Misc. 12. 

33. Fla —Raulerson v. Peeples, 84 
So. 370, 79 Fla 367. 

In Missouri homestead being 
broader estate than dower, dower 
therein need not be assigned to 
widow, nor need she sue for its 
recovery —Cave v. Wells, 5 S W.2d 
636, 319 Mo. 930. 

34. Va.—^Wilson v. Branch, 77 Va. 
65. 46 AmR 709. 

19 O.J. p 644 note 63. 

35. III.—Reynolds v. McCurry, 100 
Ill. 366. 

19 C J p 544 note 64. 

36. Md.—^Phelps v. Stewart, 17 Md. 
231. 


37. Ill —Lenfers v. Henke, 73 Ill. 
405, 24 Am R 263. 

N H —Meserve v. Meserve, 19 N.H. 
240. 

19 C.J p 646 note 86 [a], [b]. 
Effect of assignment on seizin of 
heir see infra § 110. 

38. Ill—Campbell v. Moore, 15 Ill. 
App 129 

Ind —McCormick v. Taylor, 2 Ind. 
336. 

Mass—Jones v. Brewer, l Pick. 314. 
Release of dower iu lands not iu. 
eluded 

Agreement between heirs and wid¬ 
ow establishing the extent, limits, 
and boundaries of her interest oper¬ 
ates as a release of dower in other 
lands not included—Heimburger v. 
Holtapp, 206 Ill App 602. 

Right to reassignment recognized 
Where, in a creditor’s suit to sub¬ 
ject the real estate of a decedent to 
the payment of his debts, his widow 
agreed to accept an assignment of a 
certain parcel of the property as her 
dower, estimated as being one third 
in value of the whole, consisting of 
several parcels, but this, upon a 
sale of the remainder, proved to be 
far less than a third in value of the 
estate, it was held that she was en- 
I titled to a reassignment.—Young v. 

I Young, 18 D.C. 243. 
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tics to it and their alienees,including the widow, 
if she occupies the portion of the lands allotted to 
her, and there is no evidence of fraudulent imposi- 
tion.<0 

In general dower lies in admeasurement and pos¬ 
session thereunder and no record is necessary.^^ 

Subsequent discovery of dowahle lands. Where a 
widow has been allotted dower in one tract equal 
in value to her interest in the whole, and several 
years later other lands are discovered in which the 
widow has a right of dower, the first allotment will 
not be opened at the suit of the widow and against 
the consent of the executor in order to have a new 
allotment under which she is to acquire additional 
interest in the first tract as to which she has ceased 
to have any further right of dower.^2 

h. EzeessiYe Assignment 

At common law relief against an excessive assign¬ 
ment by an Infant heir may be had by writ of admeasure¬ 
ment, but such assignment cannot be defeated by entry 
by him; equity may in a proper case grant relief against 
an excessive assignment. 

At common law an heir who makes an excessive 
assignment while under age may have relief from 
such assignment by a writ of admeasurement of 
dower,^3 but he cannot defeat such assignment by 
entry.^^ In a proper case equity may relieve 
against air excessive assignment.^ 5 

Where a reassignment is made on account of a 
previous excessive assignment, an allowance should 
be made for any improvements made by the widow 
or her husband by a second marriage.^® 

c. Eviction 

The widow may, under some circumstances, be en¬ 
titled to a further assignment or to be endowed anew 
Where she has been evicted from lands originally as¬ 
signed, but an exception has been recognized where the 
original assignment was against common right. 

The right of the widow to a further assignment 
or to be endowed anew where she has been evicted 
from lands first assigned has been recognircd,^^ ^t 


least where the original assignment was made ac¬ 
cording to the common right.^® A widow evicted 
of lands assigned to her as dower by title paramount 
cannot sustain* an action upon the covenant of wa;*- 
ranty running to the person who conveyed the land 
to her husband, her remedy being by a new assign¬ 
ment of dower.^® 

Where, after an assignment of dower, a large 
part of the land descended was recovered from the 
heirs in a suit instituted against their ancestor, the 
widow cannot retain the third which has been al¬ 
lotted to her, none of which was included in the re¬ 
covery; there must be a reallotment, and only one 
third of the land saved must be assigned to her.®® 

Where assignment is against common right. It 
has been held that, if a widow is endowed against 
common right and is evicted by paramount title of 
a part of the land so assigned to her, this gives her 
no right to be endowed anew in other lands in which 
dower was not assigned but it has been held that 
when an assignment made against common right has 
been avoided in a portion of the lands assigned by 
the act of the owner, as by the foreclosure of a 
mortgage given by the husband, the widow is re¬ 
stored to her original right of dower in such por- 
tion.®2 

§ 82. Assignment by Act or Agreement of 
Parties 

a. General considerations 

b. Assignment by parol 

c. By whom assignment made 

a. General Considerations 

An assignment of dower may be made by an agree¬ 
ment between the parties, and the person who Is charged 
with the duty of making the assignment in general may 
do so without resorting to legal proceedings. 

Agreements inter partes constituting assignments 
or admeasurements of dower are recognized by the 
courts as effectual for that purpose where the inten¬ 
tion IS clearly manifested.®® There can, however, 


as. Ky.—Robinson • V. Miller, 1 B 
Mon. 88. 2 B Mon 284. 

40. Ala-—Johnson v. Neil, 4 Ala- 
166. 

41. S C.—Hazelwood v. Mayes. 96 
S.B. 672. Ill S.C. 23. 

4tt. Flu.—Milton V. Milton, 14 Fla. 
&6d. 

48> Ind.—^McCormick v. Taylor, 2 
Ind. 336. 

la C.J. P 546 note 98. 

44 ind.—^McCormick v. Taylor, su¬ 
pra. 

^46b N,J.—^Pierson v. Hitchner, 26 N. 
J.Ba. 129. 


46. N.T.—Pierson v. 

Hitchner, 

BU- 

pra. 



47- Mass.—Scott v. 

Hancock, 

13 

Mass , 163. 

19 C J. p 646 note 70. 
4aL Me.—^French v. 

Pratt, 27 

Me. 


881. 

19 C J. p 646 note 70. 

49. Ohio.—St. Clair v. Williams, 7 
Ohio Pt. II, 110, 30 Am.D. 194 

19 C.J. p 646 note 71. 

50. Ky.—Singleton v. Singleton, 
Dana 87. 

51. Me.—^French v. Pratt. 27 Me. 

881 . 

168 


Mass.—Jonei v. Brewer, 1 Pick. 314. 
19 C.J. p 646 note 74. 

52. Me.—French v. Peters, 33 Me. 
396. 

53. Ill.—Heimburger v. Holtapp, 206 
Ill.App. 602. 

Mo —McFarland v. McFarland, 211 
S.W. 23, 278 Mo. 1. 

19 C.J. p 646 note 'iC. 

Bzohange of deeds 

(1) Where a deed of land derived 
from the deceased husband was given 
to the widow by the daughter of 
the widow and of the deceased hus¬ 
band, In exchange for a deed given 
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be no assignment of dower by agreement or specific 
act of the widow where it is not clearly manifest 
that such was the intention.6^ 

On the widow's right to dower becoming fixed up¬ 
on the death of the husband, the person whose duty 
it is to make the assignment may proceed to set 
apart to the widow her proportion of the estate 
without legal proceedings being instituted by either 
party;®® but the assignment must be accepted by 
the dowress,®® and she must enter upon the land,®^ 
to make such assignment binding upon her. At 
common law the assignment of dower must be abso¬ 
lute, unconditional, and without limitation.®® 

The widow may in a proper proceeding avoid, on 
the grounds of want of consideration and fraudu¬ 
lent misrepresentations, an agreement on which an 
order assigning dower is based.®® 

b. Assignment by Parol 

An assignment of dower may be made by parol. 


Dower may be assigfned by parol,®® since, as the 
widow is entitled of common right, nothing is re¬ 
quired but to ascertain her dower, and, when this 
is done and she has entered, the freehold vests in 
her without livery of seizin or writing.®^ Statutes 
providing for assignment of dower are not exclu¬ 
sive of the parol assignment recognized at common 
law.®® 

c. By Whom Assignment Made 

(1) In general 

(2) Infant 

(3) Guardian 

(4) Personal representative 
(1) In General 

Both at common law and also under some statutes 
the heir or the person who is the owner of the freehold 
has the power and duty to assign dower. 

At common law, the heir, or whoever is the own¬ 
er of the freehold, has the power and the duty of 
assigning dower without referring to any court 


by the widow to the dauerhter, the 
transaction was regarded as an as¬ 
signment of dower to the widow, not¬ 
withstanding the daughter's deed 
was void because her husband did 
not Join —Chilton v. Chilton, 289 S. 
W 276, 217 Ky. 258. 

(2) Where, pursuant to an agree¬ 
ment between the sole heir and the 
widow that the widow should have 
one of decedent's two farms as her 
dower and the heir the other, each 
executed quitclaim deed to the other 
as to the farms, the farm received 
by the widow was her dower, and 
that received by the heir was free 
from dower and was subject to pay¬ 
ment of debts probated against de¬ 
cedent's estate.—Maxwell v. Awtrey, 
235 S.W. 384, 161 Ark. 86. 

Waiver of strict asstgiimeiLt 

At common law the parties by 
mutual agreement may waive a 
strict assignment of dower by the 
heirs according to the rules of law. 
—Connole v. Connole, 113 A. 467, 48 
R.I. 470. 

Bharo of sstats la satlsfactioa of 
dower 

A widow sui Juris may make an 
agreement to take a share of the es¬ 
tate of her deceased husband in satis¬ 
faction of her claim of dower.— 
Byrkett v. Josephs, 233 S.W. 938, 149 
Ark. 669. 

Artfneasnremsait by oommiBsloasni 
agreed to or aoqniesoed fa 

(1) Where land belonging to the 
estate of decedent is actually ad¬ 
measured by commissioners, and set 
apart as dower to the widow, and she 
enters into possession with the ac- 
duiescence of all persons concerned. 
It is not essential to the creation of a 


dower estate that there should be 
an order of court formally assigning 
the land to her as dower.—Callaway 
V. Irvin, 61 S E. 477, 123 Ga. 344. 

(2) Where widow, to whom dower 
was set aside by commissioners and 
under whom applicants for proces¬ 
sioning of land claimed, went into 
possession of the lands assigned as 
dower, it was immaterial that no 
judgment of the court setting aside 
dower was shown.—Groover v. Dur- 
rence, 137 S E 299, 36 Ga.App. 643. 

(3) Where a husband had conveyed 
the land in fee and in mortgage, and 
there was a parol agreement between 
the grantee and the widow of the 
grantor that she should take her 
dower by the assignment of commis¬ 
sioners to be appointed by the judge 
of probate, and an assignment was 
accordingly thus made, it was held 
that the assignment was valid, 
whether the grantee knew that the 
Judge of probate ha4 no Jurisdiction 
or not.—^Pinkham v. Gear, 3 N H 
163. 

Xa Zowa widow’s dower or distribu¬ 
tive share in deceased husband’s real 
property may be set off by the mu¬ 
tual consent of all parties in inter¬ 
est.—In re Caylor’s Estate, 227 N W. 
103, 208 Iowa 1208. 

54. N.T—^Aikman v. Harsell, 98 N 
Y. 186, affirming 31 Hun 634, 5 
N.T. Civ.Proc. 93 and affirmed 63 
How.Pr. 110. 

55. Me.—Chase v. Alley. 19 A. 397, 
82 Me. 234—^Austin v. Austin, 60 
Me. 74, 79 Am.D 697. 

19 C.J. p 545 notes 78-80. 

56. Me.—^Austin v. Austin, supra. 

19 C.J. p 645 note 81. 
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Unaccepted offer of epeoiflo sum 

was not assignment of dower, where 
no steps were taken to have it legal¬ 
ly assigned, as widow requested.— 
Tarrant v. Carrig, 133 A. 622, 99 N. 
J Eq 606 

57. Ind —Boyers v. Newbanks, 2 
Ind 388 

Me—^Austin v. Austin, 60 Me. 74, 79 
Am.D 697. 

58L Me—^Austin v. Austin, supra. 

19 C J p 545 note 83. 

69. Cancellation ^ 

In a suit by the widow and an¬ 
other to cancel a document which 
was the basis of an order assigning 
dower and which was intended to 
embody the agreement of the par¬ 
ties, it was held that, in view of the 
conflict in the evidence, it could i^t 
be said that the conclusion of the 
chancellor who granted a decree for 
plaintiffs was against the weight of 
the evidence —Baxter v. Duvall, 237 
SW 701, 152 Ark. 176. 

00. Ala.—Sloss-Sheffleld Steel & 
Iron Co V. Yancey, 80 So. 842, 202 
Ala 458 

Ill —Heimburger v. Holtapp, 206 111. 
App 602. 

Mo —McFarland v. McFarland, 211 S. 
W 23. 278 Mo. 1. 

19 CJ. p 645 note 84-p 546 note 86. 

61. Ill.—Lenfers v. Henke, 73* Ill. 
405, 24 Am.R. 263. 

Ind.—^Boyers v. Newbanks, 2 Ind. 
388. 

19 C J. p 546 note 85. 

62. Ala.—Sloss-Sheffield Steel A 
Iron Co. V. Yancey, 80 So. 842, 202 
Ala. 468. 



DOWER 


28 C.J.S. 


§ 82 

whatever and in some jurisdictions this is the 
rule under statutes 

In the absence of statute otherwise providing, no 
one is legally competent to assign dower unless he 
has an estate of freehold,such as an heir, devisee, 
or grantee of the husband, or one who is in priv¬ 
ity of title with him.®® The necessary freehold need 
not be a fee.®*^ The view has been expressed, how^- 
cver, that an abator, disseizor, or intruder may make 
a good assignment.®® 

(2) Infant 

In the absence of statute to the contrary, an infant 
may make a valid and effective assignment of dower. 

It has been held or recognized that an infant can 
assign dower at common law and the assignment 
will be held good,®® subject to being corrected, if 
excessive, by writ of admeasurement of dower, as 
showm supra § 81. Under some statutes, how^evtr, 
an infant cannot make such an assignment of dow'- 
cr as will be binding on him when he reaches his 
majority.^® 

(3) Guardian 

In some, but not In all, Jurisdictions a guardian may 
assign dower. 


In the United States it is usually held that the 
ordinary guardian of a minor heir has power to 
assign dower,but the rule is otherwise in some 
jurisdictions.’^- 

(4) Personal Representative 

While some statutes impose on the personal represen¬ 
tative of the deceased husband the duty to have dower 
assigned, under a statute which provides that it shall 
be the duty of the heirs to assign dower the personal 
representative has neither the power nor the duty to make 
the assignment. 

Under a statute w^hich provides that it shall be 
the duty of the heirs to assign dower, the personal 
representative of the deceased husband has no pow- 
er^*^ or duty'^ as such to assign dowser to the wud- 
ow. Some statutes, however, make it the duty of 
the personal representative to have dower as¬ 
signed.^® 

§ 83. Assignment in Summary Proceedings 

By virtue of statute in some Jurisdictions dower may 
be assigned in summary proceedings, as, for example, by 
courts of probate in connection with, and as an incident 
to, the administration of the deceased husband’s estate. 

While in general siitcial legislation is (ssential to 
authorize the assignment of dower in summar> pro- 


63. Ark—Hill V. Mitchell, 6 Ark 

60S 

Del—Coulter v. Holland, 2 Del. 330 
Me—^Austin v. Austin, 60 Me 74, 79 

AmD. 597. 

19 CJ p 54C notes 86. 90. 98 [a]. 

PossesBlon imder quarantine ri«rlit8 

(1) Where the widow is in posses¬ 
sion under quarantine rights gnon by 
some statutes, it if» not her dut> to 
have dower assigned—Williams v 
Anthony, 121 So 89, 219 Ala 98 

(2) The duty is on the owner of 
the fee—Lynch v. Jack<^on, 177 So 
347, 235 Ala 90—Yarbrough v. Yar¬ 
brough, 75 So. 932, 200 Ala 184. 

(3) But failure to hav'e dower as¬ 
signed and permitting widow to le- 
tain possession does rieit de'privc own¬ 
er of fee—Lynch v Jacksem, supra— 
Yarbrough v Yarbrough, supra. 

In Korth Carolina, in connection 
with restating the cornmori-lnw rule 
that the particular lands to he In Id 
jn dower were as'-igned l»y the lit ir 
of the husband or by the guardian 
of such heir and that, if neither tin 
heir nor his guardian a'-signi d dow¬ 
er W'lthin the term of eiuarnnliin , the 
sheriff was appointed to rri.iki the 
allotment, it was said tliat the old 
method of the h< ir’s as*-ignirig dower 
has been suptrstdid by vai lous stat¬ 
utes—Vannoy v Lreen, 173 SK 
277. 206 NC 77. 

04. Ark—Jameson v. Davis, 187 S 

W. 314, 124 Ark 399. 


Mont—Swartz v. Smole, 5 B 2d 56C, 

91 Mont 90 
19 OJ p 516 note 86. 

Xu Plorida 

(1) Lnder the statute it may b(‘ 
the duty of tlie ht irs other th.iri 
minor hens to have dt>w<r as- 
signe*d—Moore v 3 *ii».e, 123 So TbS, 
98 Fla 276 

(2) The dutv of the heirs to h.see 
dow or assigned is not avendtd nn iclv 
because the wielow has set up an nn- 
fuuiided < laim to the entire prop- 
ertv—Waldin \. Waldin, 123 So 777, 
9S Fla 311. 

Xu XHiuois 

(1) Under Dower Alt, lie v .St 1929 

c 41 § IS, neiw npinlid and rroliiti- 
Act, Rev St c ISO, '-ub'^1 iluti d. 

It was the duty ot thi hi ir «)r olln r 
person havnng the rn xt i stall of 
mill ntariie e>r fnthold to 1 i\ off .nid 
a.s.sign down i as .se>on as possible 
afl^r the di alh of the hushnid — 
Cludliy V. Wood, 175 KK 3MC, 31.1 
111 223 

(2) Thi foregoing rub his In en 
re< ognized in a case whnh did not 
eil< tin statuti —lliimburgtr v. Jlol- 
tapp. 206 111 App 602 

(1) The iieglei t eil tin grantee e>f 
the liusij.ind to i omplv^ w'llh the duty' 
irnpo‘'ed bv sin b statute was <har*ge- 
able to all who elaimed under sueh 
grantee*—Gridley v. Wood supra 

65. NY—Ellicott V. Mosier. 7 N.Y. 

201 . 

19 C.J p 546 notes 89, 90. 
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66. Me—Austin v Austin, 50 Me. 
74. 79 Arn D .f;‘)7 

19 J p 516 note 90 

67. J’a —Seaton v Jamison, 7 Watts 

68. Kv —Stivens \ Stevens, 3 Dana 
371 

19 CJ p .546 notes 92, 93 

69. Ind —AloCorrniek v Taylor, 2 
Tnil 336 

19 J p 54 6 note 9S 

70. Ill -Sill \ Sill, .57 NE 812 185 
111 594—Itonner v'^ Tetirson, 44 111. 
*'5 ’ 

71. Ind—Boyers v. New'banks, 2 
Ind 388 

19 C 7 p 516 noli 96 

72. Ill—Sill V Sill .57 NE 812, 185 
Ill 5Ml 

19 C J p .5 16 noli 97. 

73. Ark—Jameson v Davis, 187 S. 
W. 314. 124 Ark 399 

74. In Illinois llu rule stated m the 

ti xl was arinournid m eonsidiring 
DovMr All S 18, nt>w reyn aled, and 
1‘tobali Alt, 111 V St e 3 ti 180 sub- 
stituttd. and it w’as hi'ld that Admin¬ 
istration Act § 130, now reyrealed, 

flid not authorize the county court 
to coerce executors or executors or 
administrators, who yiroceccbd to ol»- 
tain the sale of land for the pay- 
me nt of debts, to have dower as¬ 
signed —Farmers’ State Bank & 
Trust Co of Jacksonville v Ray- 
born, 238 Ill App 542 

75. Fla—Moore v. Price, 123 So. 
768, 98 Fla. 276. 
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ceedings,*^® summary proceedings for the assignment 
of dower are provided for by statute in some ju¬ 
risdictions.'^^ Some statutory or constitutional pro¬ 
visions have conferred jurisdiction on courts of 
probate'^^ so that the assignment may he made in 
connection with, and as an incident of, the admin¬ 
istration of the deceased husband’s estate Stat¬ 
utes of this character have been held constitution¬ 
al.^® 


§ 84. 


— Nature and Extent of Jurisdiction 

a General considerations 

b. Right to dower disjuited 

c. Kfjuitable jurisdiclion and equitable ti¬ 

tle or rights in general 
d lL(]inlable defenses, counterclaim 
c. Pendency of ])rocctdings in another 
court 

f. Consent, and objections, to jurisdic¬ 
tion 


a. General Considerations 

The extent of the jurisdiction of a court to assign 
dower m summary proceedings is limited by the statute, 
conferring jurisdiction, and this rule applies both with 
regard to the relief to be granted and also with regard 
to the property to which the Jurisdiction applies. 

A§ the assignment of dower in siimmaiy proceed¬ 
ings IS contrary to the course of the common law, 
the extent of such jurisdiction exercised by the 
courts on wdiich it is conferred is strictly limited by 
the statutes creating the jurisdiction,^* anel no relief 
can be affordexl or action taken which is not within 
the statute.^- Where the proceexlings are not in 
conformity to the statutory requirements, they may 
be set aside 

Sci::in or J^iisscssion of husband The seizin or 
possession of the husband at the time of his elealh 


§ 84 

is generally a requisite to the exercise of jurisdic¬ 
tion by probate courts,*"* even in the absence of ex¬ 
press statutory provision to that effect, the probate 
court not being well adapted to the eletcrmination of 
contests likely to arise where the land is held by a 
person adversely to the husband *5 

Land alienated by heirs. The probate court will 
not lose juriseliction because, before the application 
for admeasurement is made, the lanel has been alien- 
ateel by the heirs 

Land held in common. Where one of tw'o ten¬ 
ants in common dies, his wife’s remedy for her 
dower is by a plenary action, as, under some stat¬ 
utes, the orphan’s court has no juriseliction over the 
surviving tenant in common, but only over the heirs 
iiiukr the intestate la\vs.*'< 

Land outside state or county. The courts of one 
state are withenit junsdictKin to assign dower in 
lands situated in another state and, in the ab¬ 
sence of a statute directing otherwise, a probate 
court has no juiisdiction to assign dower in any 
county other than wheie it is situated.*^ 

In order to avoid multiplicity of suits it is some¬ 
times jirovided that proceedings having been insti¬ 
tuted in one count>, all the dower to which the wid¬ 
ow is entitled must be assigned in the single pro¬ 
ceeding 

b. Eight to Dower Disputed 

Under some, but not under all, statutes conferring 
jurisdiction to assign dower in summary proceedings, 
jurisdiction is ousted where an issue as to the right to 
dower is duly raised. 

Whether or not a probate court or other court 
exercising a summary statutory jurisdiction in the 
assignment of dower may determine a contested 
right to dower depends upon the provisions of the 


76. Del —Dayton v Duller, 4 Del 
507 

Mont—Jn le Dahlman, 72 P. 750, 28 
Mont ‘J70 

19 CJ p .517 nott 5 

77. In North Carolina piorp^'i’inirs 

for adnie.isurement of (lower are 
clavv,c‘{i as sp«-C’ial i>rtu (edinj?'? with 
re*^pec I to which tin chik of the 
superior court has juiisdiction.al 
functions—McD.-iwhotn v Smith, 191 
SD *15, 211 NC 513. 110 A D It 

9S0—Tate v Powe, (i I N C. 644— 
19 CJ p 547 not(‘ 6 |a] 

78. Ark—ITilIiard v Hilliard, 6 S 
W .126, 50 Aik 31 

N J —In re StiuiK* 1, 102 A. 21, 88 
N 1 Dq 315 

19 CJ p 547 note 7, p 518 note 19 
[c] 

Jurisdiction of courts of prohate to 
award damages for detention of 


dowc'r and mesne profits si*e supra 
77, 78. 

79. Ark—Hilliard v Hilliard, 6 S 
AV 3 >6, 50 Ark 34 

i Neb—Tyson \ Tison, 98 NW. 1076, 
I 71 N(‘h 438 

N J—In re Stengel, 102 A 21, 88 N J 
Pq 315 

19 C .T p 547 note 7. 

80u Ark — JliNiard v Hilliard, 6 S 
AA' 126, 50 Ark 34. 

81. Fla—Milton v. Milton, 14 Fl.a. 
3 6 9 

19 C J p 547 note s 9, 10 

82. Fl.a—Milton v. Milton supra 

Kv —Craig V Darker, 4 Dana GOO 

83. Ala—Barney v. Frowner, 9 Ala 
901 

84. Fla —Henderson v, Cliaires, 6 
So. 164, 25 Fla 26 
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Ky—^Rintch v. Cunningham, 4 Bibb 
41.2 

19 C.J. p 548 note 19. 

8f'. Mas*'—Sheafe . O’Neil, 9 Mass. 
9, 12. 

19 C J p 519 note 20 

86. HI—AA'^eaver v. Sturtevant, 12 
R I 537 

87. I’a—Fvains v Fvans, 9 Pa. 190 
19 C J p .519 note 27. 

88. Ark—Kendall v. Crenshaw, 173 
S W. 393, lit. Ark 427. 

89. .Ark—Crabtree v. Cralitree, 5 
Ark 038 

19 CJ p 549 note 29. 

90. N C —^^Askew v. Bynum, 81 N C. 
350 

19 C.J p 549 note 30. 
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statute, as hereinafter shown.®^ The statutes and 
cases fall into several general groups: First, where 
a denial of the applicant’s right to dower ousts the 
court of jurisdiction.®^ Second, where the court has 
unlimited jurisdiction to make the assignment, and 
also jurisdiction, more or less complete, to deter¬ 
mine the widow’s right to dower. The statutes 
which fall under this head group themselves accord¬ 
ing to the extent of the jurisdiction exercised by the 
court of probate, in determining the widow’s right 
to dower. Its authority may be practically unlim¬ 
ited, determining in the one proceeding all contests 
which may arise, and entitling the widow, by the 
judgment rendered, to possession of the premises 
assignedor it may be limited to a determination 
of the applicant’s right to dower generally in the es¬ 
tate of the deceased, in a contest between the ap¬ 
plicant and the personal representatives, leaving to 
be determined by an action of ejectment, if need be, 
her right to dower in any particular tract of land 
in the possession of a person claiming adversely 
or it may be regulated by specifically enumerating 
in the statute what facts must be proved in the 
probate court before the widow shall be entitled to 
an assignment of dower. Under such a statute, the 
determination of the court upon such questions, and 
also Its determination of the boundaries of the dow¬ 
er assigned, when unappcaled from, becomes bind¬ 
ing on all parties to the proceeding; but all ques¬ 
tions not specifically enumerated in the statute are 
left to be adjudicated in another court, having com¬ 
petent jurisdiction, and the parties will not be bound 
by any attempted determination of such questions by 


the probate court.®* Third, where the court has no 
jurisdiction to determine the widow’s right to dow¬ 
er, but has full jurisdiction to make the assignment, 
irrespective of whether such right is contested or 
not. Where this doctrine prevails, it is the duty 
of the court having the summary jurisdiction, to as¬ 
sign dower in accordance with the application, as¬ 
suming that the widow has a right to be endowed 
of the lands therein described.®® Any contest over 
such right must be determined in another court and 
by a separate action. If, after dower has been as¬ 
signed, the widow is put to her action of ejectment, 
and is successful, the assignment has fixed the 
boundaries of her dower. This, and only this, has 
become res judicata by the assignment proceed¬ 
ings.®*^ 

c. Eanitable Jurisdiction and Equitable Title or 
Bights in General 

In general courts exercising Jurisdiction in sumnnary 
proceedings to assign dower do not have equity jurisdic¬ 
tion and may not exercise summary jurisdiction where 
the determination is controlled by equitable principles. 

Courts exercising jurisdiction in summary pro¬ 
ceedings for the assignment of dower in general are 
without equity jurisdiction, but must proceed ac¬ 
cording to the rules of law,®* and, should the pow¬ 
ers of a court of equity be required completely to 
adjust the rights and interests of parties, resort 
must be had to such a court.®® The mere fact that 
a portion of the property in which dower is asked 
to be assigned to the widow was the homestead of 
the deceased husband in his lifetime does not of it¬ 
self necessitate a resoit to the court of equity.^ 


91. Statnta Ineffective wliere pur¬ 
porting’ to confer exclusive Juris¬ 
diction 

Despite Const, art 7 f 12, as 
amended in 1910, grlvingr the county 
court the jurisdiction pertaining: to 
probate courts. Or L. S 936 subd 8, in 
so far as attempting to confer ex¬ 
clusive Jurisdiction on the county 
court in all cases of admeasurement 
of dower, irrespective of any dis¬ 
pute as to the widow’s right, is in¬ 
effective for such purpose, and a 
county court in which a widow 
sought admeasurement of her dow¬ 
er erred in proceeding with the ad¬ 
measurement after it appeared from 
the answer of the heirs that a dis¬ 
pute existed as to her right, and that 
the answer presented a question of 
fact. —Cole V. Marvin, 193 P. 828, 98 
Or. 175. 

IFor early UlBslBBlppl declBlouB see 

Jiggitts v. Jiggitts, 40 Miss. 718— 
19 C.J. p 647 note 12 [a] 

98. Neb.—Swobe v. Marsh, 102 N.W. 

619, 73 Neb 331. 

19 C.J. p 647 note 13, 14 [d] (1)- 

( 3 ). 


93. Ala.—Barney v. Frowner, 9 Ala. 
901. 

Del —Farrow v. Farrow, 1 Del Ch. 
457 

R.I.-~Eddy v. Moulton, 13 R I 105— 
Gardner v. Gardner, 10 R I. 211. 

19 C.J. p 647 note 14. 

94. Xu Plorlda 

(1) In a cause under the statute 
for admeasurement of dower cir¬ 
cuit court’s jurisdiction to allot dow¬ 
er to widow includes power to de¬ 
termine title thereto —Catlett v 
Chesnut, 131 So. 120, 100 Fla 1146 

(2) In an earlier case it was held 
that the court could try title to dow¬ 
er, but It was intimated that ques¬ 
tions as to the right of the appli¬ 
cant to have dower set out of any 
particular piece of land are not with¬ 
in the Jurisdiction of the court, not 
being questions in which the 
sonal representatives have any con¬ 
cern or any right to represent those 
who have—^Henderson v. Chaires, 6 
So. 164, 26 Fla. 26. 
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95. Conn —Hall v. Pierson, 28 A. 
544, 63 Conn 332. 

19 C J. p 548 note 16. 

96. NY.—Hyde v. Hyde, 4 Wend 
630—Parks v. Hardey, 4 Bradf 
Surr. 16. 

97. NY—Wood V. Seely, 32 N.Y. 
105. 

19 C J. p 648 note 18. 

98. Ala.—^Martin v. Martin, 22 Ala 

86 . 

R I —Gardner v. Gardner, 10 R I. 
211 . 

Concurrent or exclusive remedies in 
general see infra § 86. 

99. Fla.—Godwin v. King, 13 So. 

108, 31 Fla 626—Milton v. Mil- 

ton, 14 Fla 369. 

Ill.—Farmers* State Bank & Trust 
Co of Jacksonville v. Ray born, 238 
IllApp. 642. 

19 C J. p 660 note 32. 

1. Fla.—Godwin v. King, 13 So. 108, 
31 Fla. 626. 
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Where the husband was not the holder of the 
legal title, but was the equitable owner of the lands, 
the summary jurisdiction for assignment of dower 
cannot be invoked.^ 

While a court of probate has assumed jurisdic¬ 
tion to assign a portion of surplus moneys in lieu 
of dower,3 it has been held or recognized that when, 
because of improvements placed on the land, or for 
any other reasons, an assignment by metes and 
bounds would be inequitable, and a sum of money 
should be awarded in lieu of dower, the court of 
probate does not have jurisdiction, it not being well 
fitted to adjust the rights between the parties; and 
a court of equity is the only court having jurisdic¬ 
tion ^ 

Under some statutes there is no summary juris¬ 
diction to assign dower in favor of a person to 
whom the widow had assigned her right, such right 
being personal to the widow, and her assignment 
operating as an equitable assignment only.® 

d. Equitable Defenses; Counterclaim 

In the absence of statutory authorization, equitabie 
defenses will not be considered and a like rule applies to 
counterclaims. 

While some statutes have been construed as con¬ 
ferring a broader jurisdiction,® in general equitable 
defenses will not be considered even though the 
court has more or less jurisdiction to determine the 
widow’s right to dower under some statutes at 
least, if her right is good at law, her dower may be 
assigned and the contest concerning equitable bars 
will be left for future determination by a court hav¬ 
ing jurisdiction.® Usually counterclaims cannot be 
entertained.® 

e. Pendency of Proceedings in Another Court 

While the pendency of a partition proceeding in an¬ 
other court, to which the widow is a party, does not 
necessariiy oust the probate court of Jurisdiction to as¬ 
sign dower under some statutes, according to the view 
sometimes taken the court first obtaining Jurisdiction 


has exclusive Jurisdiction where the probate court and 
another court have concurrent Jurisdiction of a proceed¬ 
ing or action for the assignment of dower. 

Pendency of partition proceedings in another 
court, in which proceedings the widow is a party, 
has been held not to oust the probate court of ju¬ 
risdiction to assign dower. If, in the race of dili¬ 
gence, she can procure the admeasurement of her 
dower before the partition proceedings are ripe for 
a decree of sale, she is legally entitled to the fruits 
of such diligence.^® 

The view has been taken, however, that where 
the object of the pending and of the proposed ac¬ 
tion IS the same, namely, to assign dower, and 
where, for that purpose, the probate court has con¬ 
current jurisdiction with other courts, the court 
where the action is first brought will obtain exclu¬ 
sive jurisdiction of the case.^i 

f. Consent, and Objections, to Jurisdiction 

While consent of the parties will not confer Juris¬ 
diction of the subject matter, under some circumstances 
an assignment by a court, acting beyond its Jurisdiction, 
which is acquiesced in, and acted upon, by the parties 
may be binding, and the right of one, on whose applica¬ 
tion an assignment has been made, to question the au¬ 
thority of the court has been denied. 

If the court has no jurisdiction of the subject 
matter, consent of the parties will confer no juris¬ 
diction; and where the parties have done no more 
than to agree that the court may decide the con¬ 
troversy between them, neither will be bound by 
the judgment.^ 2 has been held or recognized, 
however, that, if the court not only assigns the dow¬ 
er, but the assignment is acquiesced in by the par¬ 
ties after it is made, and is acted upon by them, 
then such assignment will become binding, for it is 
lawful for the tenant of the freehold to assign dow¬ 
er himself without recourse to the court, and if the 
assignment made by the court is ratified by him and 
assented to by the widow, it is immaterial that the 
court acted without jurisdiction. 


2. Ky.—Hawkins v. Page, 4 T.B 
Mon 136 

N C —Gfland v. Bfland, 1 S.E. 858, 
96 NC. 488. 

19 C J p 649 note 23. 

3. NY —Taylor v. Bentley, 3 Redf 
Surr. 34. 

4. Ala.—Snodgrass v. Clark, 44 Ala. 
557 

Fla—Moore v. Price, 123 So. 768, 
773, 98 Pla. 276, quoting Corpus 
Juris. 

19 C J. p 549 note 24. 

Allotment by metes and bounds in 
action or suit for recovery of dow¬ 
er in general see infra fi 99. 


5. N C —Parton v. Allison, 
107, 109 NC. 674. 

14 

S E 

6. Del —Parrow v Farrow, 
Ch 467. 

19 C J. p 649 note 24. 

1 

Del 

7. Ala—Martin v. Martin, 
86. 

22 

Ala. 

Conn —^Hall v. Pierson, 28 
63 Conn 322. 

19 C.J p 550 note 32. 

A. 

644, 

8. Ala —Martin v. Martin, 

22 

Ala 


86 . 

N.J—In re Pritt, 32 N.J.Eq. 293 
19 C.J. p 660 note 32. 


9. N.Y.—Taylor v. Bentley, 3 Redf. 
Surr. 84. 


N C —Vance v Vance, 24 S E 768, 
118 NC 864 
19 C J. p 550 note 33. 

10. N.Y —In re Sipperly, 44 Barb. 
370—Matter of Hughes, 3 Redf. 
Surr 18 

Pa—Rex V Rex, 3 Serg & R 633. 

11. Ark—Hilliard v. Hilliard, 6 S. 
W. 326. 50 Ark 34 

SC—Witte V Clarke, 17 S C 313. 

19 C.J p 550 note 36. 

12. Miss —James v. Rowan, 14 

Miss. 393—Holloman v. Holloman. 
13 Miss 559. 

13. Ky.—Wood v. Lee, 5 T.B Mon. 
50. 

19 C.J. p 550 note 38. 
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There is authority for the view that, even though 
the court is without jurisdiction to make the assign¬ 
ment, a person on whose application the court acted 
cannot be heard afterward to object that the court 
was without authority.^^ 

§ 85 . - Proceedings for Assignment 

a. General considerations 

b. Application 

c. Notice 

d. Appointment of commissioners or ref¬ 

erees ; admeasurement and allot¬ 
ment 

e. Decree 

a. General Considerations 

Proceedings in the probate court for the assignment 
of dower are legal, as distinguished from equitable. The 
proceedings must conform strictly to the governing stat¬ 
ute. 

Proceedings in the probate court for the assign¬ 
ment .of dower are legal, as distinguished from eq¬ 
uitable,^® and such courts must proceed with the 
powers conferred on them as courts of law.^® The 
proceedings must be in strict conformity with the 
statutes conferring jurisdiction.^^ 

b. Application 

The application must be made by the person au¬ 
thorized by the statute, and the Jurisdictional facts must 
be stated therein. 

Under statutes authorizing an admeasurement of 
dower by a court of probate in connection with the 
administration of a decedent's estate, application for 
such admeasurement is usually required to be made 
by the widow or heirs, or someone having a legal 
interest in the lands.^® While under some statutes 
the personal representative of the deceased husband 


may proceed for the assignment of dower,^® appli¬ 
cations under other statutes may not be made by 
the administrator,^® nor by one to whom the widow 
has assigned her dower.^i 

Under some statutes the widow is under no duty 
to initiate the proceeding for assignment of dower 
in the homestead of her deceased husband but may 
await action by the heirs or personal representa¬ 
tives of the husband ,22 nor are minor heirs re¬ 
quired to institute the statutory proceedings for as¬ 
signment of dowcr,23 and such heirs do not waive 
their right to proceed in accordance with the statu¬ 
tory proceedings by delaying several years in assert¬ 
ing their rights.24 

The application must state all the jurisdictional 
facts ;25 but it may be sufficient if the jurisdictional 
facts appear from the application, although not ex¬ 
pressly alleged.26 

c. Notice 

(1) General considerations 

(2) Requisites and sufficiency 

(1) General Considerations 

The applicable statutes usually require that due 
notice of the application shall be given to persons in¬ 
terested in the deceased husband’s estate. 

While there have been decisions that an assign¬ 
ment of dower in summary proceedings, without no¬ 
tice of the application for assignment being given, 
IS valid,27 the statutes authorizing this mode of as¬ 
signing dower are very generally held, either by 
reason of express provision or by judicial construc¬ 
tion, to require the giving of due notice of the ap¬ 
plication for assignment to the persons interested 
in decedent’s estate, and a compliance with this re¬ 
quirement is essential to the validity of the assign- 
ment.28 


14. Ala—Adams v. Barron, 13 Ala. 
205 

15. RI—^Willock V. Willock, 72 A 
817, 29 R I 511 

19 C J p 550 note 40. 

16. R I —Gardner v. Gardner, 10 R. 
I 211 

17. Ala—Thrasher v. Pinckard, 23 
Ala. 616—Martin v Martin, 22 
Ala 86 

Ark—Goodman v. Moore, 22 Ark 
191 

18. Ala—Shelton v. Carrol, 16 Ala 
148. 

19 C.J P 550 note 43. 

Applicatioxi by heln 

Heirs may, by petition In admin¬ 
istration proceedings, invoke the 
power of the court to have dower 
assigned—^Hopkins v. Crews, 124 So. 
202, 220 Ala. 149. 


19. Fla—Moore v. Price, 123 So 
768, 98 Fla 276 

20. Ky—Shield v. Batts, 5 J.J 
Marsh 12. 

21. NC—Parton v. Allison, 14 S 
E 107. 100 NC 674 

19 C J p 550 note 45 

22. Fla —Mullan v Bank of Pasco 
County, 1.13 So 323, 101 Fla 1097 
—Moore v. Price, 123 So 768, 98 
Fla 276. 

23. Fla—Moore v. Price, supra. 

24. Fla —Moore v. Price, supra 

25. Mich —King v. Merritt, 34 N W. 
689, 67 Mich 194. 

19 CJ p 550 note 46. 

26. N.y —Jackson v. Waltermire, 7 
Cow 353. 

19 C.J. p 551 note 47. 
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27. Pa—Rex v Rex, 3 Serg & R. 
'ill 

19 C J. p 551 noie 48. 

28. Ga—Eangtord v. Langford, 8 
S E 76. 82 Ga 202 

Mich —King v Merritt, 34 N.W. 689, 
67 Mich 194. 

19 C J. p 551 note 49 

Ex parte proceeding 

Allotment of dower on ex parte 
application therefor, without sum¬ 
moning parties adversely interested 
to appear, as required by Crawford 
& M Dig § 3547, was void —Cun¬ 
ningham V. Dellmon, 237 S W. 450, 
161 Ark. 409. 

In Kentucky 

(1) Under an early statute express 
or formal notice of an application 
for the appointment of commission¬ 
ers for assigning dower was not re- 
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An assig-nment without notice is open to collateral 
attack on the part of persons interested in the dis¬ 
tribution of the estates,29 but not on tbc part of a 
mere stranger who attempts to defend his posses¬ 
sion of the land assigned on the ground that the as¬ 
signment was made without notice.^® 

Particular persons to be notified. Ordinarily no¬ 
tice should be given to the personal representa- 
tivcs.2l It has been held, however, that, where the 
widow seeks dower out of land alienated by the hus¬ 
band in his lifetime, the fact that the personal rep¬ 
resentative of the estate has not been notified docs 
not prevent the prosecution of the proceedings .22 
Under a statute providing for notice to the repre¬ 
sentative of the estate, it has been held that notice 
to a temporary administrator having no authority 
over the real property is not sufficient.23 

Usually the statutes require notice to the hcirs,24 
and notice should be given to minor heirs individu¬ 
ally in case no guardian has been appointed.^^ 

Where the statute requires notice to the ‘^person 
or persons interested,” the husband of the doweress 
is a person intcrcstcd.26 

Where the land does not belong to the heirs, ei¬ 
ther because it was conveyed by the husband in his 
lifetime, or because it has since been sold by the 
heirs, or by reason of a sale in administration pro¬ 
ceedings, It IS sometimts necessary to notify the per¬ 
son who IS the owner of the land at the time the 
application is madc,27 and where such is the case 


the statute is not complied with by serving a notice 
merely on the tenant in possession nor is notice 
to the tenant in possession under the owner re¬ 
quired 29 

Evidence of notice. In a collateral proceeding, 
the fact of notice may be shown by parol evidence.^® 
The fact that an order directing payment of a wid¬ 
ow’s dower in the course of the administration of 
her husband’s estate was made on the same day that 
the application was filed does not necessarily show 
that the order was granted without notice.^l Where 
an order for publication was made by the probate 
court on the filing of a petition for dower, it will be 
presumed, in the absence of any evidence to the 
contrary, that the publication was made .^2 

(2) Requisites and Sufficiency 

The necessity for a notice in writing has been recog¬ 
nized, and in general the sufficiency of the notice is de¬ 
termined by the applicable statute or rules of praosice. 

In general the notice must be in writing.^2 Un¬ 
der the particular practice involved, the view has 
been taken that notice may be given either before 
or after the application is filed,^^ and that notice 
before termination of the proceedings may be suffi¬ 
cient to bind the tenant.^^ 

The probate judge may determine as to the suffi¬ 
ciency of the notice under a statute providing that 
the notice may be given ‘hn such manner as the 
judge of probate shall direct.”"*® 

Where all the persons interested in the estate re¬ 


quired —Stevens v Steven*^, 3 Dana 
371—RiriUh v. Cunningham, 4 Bibb 
4 (12 

(2) By a sul»sequent statute notice 
was required—Ilolderman v Holder- 
man, 5 B IVIonroe 384. 

Xn MIbsouxI 

(1) The necessity for notice, as 
required l»y statute, has been recog¬ 
nized—Peake V Redd, 14 Mo. 79 

(2) As respects validity of ap¬ 
pointment of t emimissioners to set 
out dower where notict* of appoint¬ 
ment was not given to principal cred¬ 
itor, probate court wherein admin¬ 
istration of estate was pending had 
jurisdiction to appoint commission¬ 
ers, in view of presumpticm that no¬ 
tice of administration bad been 
given to creditors —First Nat Bank 
V. Cook, Mo App, 74 S.W 2d 846. 

(3) Where notice of administra¬ 
tion was given to all creditors, notice 
of widow’s application for appoint¬ 
ment of commissioners to set out 
dower was not reciuired to he giv¬ 
en to principal creditor, where set¬ 
ting off of dower and homestead 
was incident in administration of es¬ 
tate, in view of showing that some 


realty was sold to satisfy debts and 
that other realty would have to be 
sold lo satisfy unpaid claims —First 
Nat Bank v. Cook, supra. 

29. Mu h —King v. Merritt, 34 N.W 
68‘), 67 Mich 194 

Miss—Muirhead v, Muirhead, 23 
Miss 97. 

30. N C —Rayner v. Carpenter, 9 N. 
C. 375. 

31. Ala—Green v. Green, 7 Port. 
19. 

Ga—RogiTs V. Hoskins, 14 Ga 166 
19 C J p 551 note 53. 

32- Ga—Chapman v. Schroeder, 10 
Ga. 321. 

33. Ga—Langford v. Langford, 8 S 
K 76, 82 Ga 202. 

34. Ala—Green v. Green, 7 Port. 
19. 

Mich —Campbell’s Case, 2 Dougl 
141. 

19 C J. p 551 note 56. 

35. N.J.—Pierson v. Hitchner, 25 N 
J.Eq 129 

Tenn.—Rutherford v. Richardson, 1 
Sneed 609. 


36. N J.—^Hess V. Cole, 23 N J Law 
116. 

37. Ala—Forrester v, Forrester, 38 
Ala. 119. 

19 C J p 551 note 59. 

38. NY—Stewart v. Smith, 39 
Barb 167, modified on other 
grounds 4 Abb Dec. 306, 1 Keyes 
59. 

39. N Y.—Ward v. Kilts, 12 Wend. 
137. 

40. Iowa —Shawhan v, Loffer, 24 
Iowa 217 

3 9 ("J. p 551 note 66. 

41. Aik—Briggs v Manning, 97 S. 
W. 289, SO Aik 304 

42. Miss —Randolph v. Doss, 4 Miss. 
205 

43. N Y.—Matter of Cooper, 15 
Johns 533. 

44. Ark—Briggs v. Manning, 97 S. 
W. 289, 80 Ark. 304. 

45. Vt—Corliss v. Corliss, 8 Vt. 
373 

19 C J. p 651 note 52. 

46- Neb.—Serry v. Curry, 42 N.W. 
97, 26 Neb. 353. 
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side in the state, notice by publication has been re¬ 
garded as a nullity.^ 

The admission of service by the general guardian 
of minor heirs has been regarded as sufficient to 
bind such heirs.^* 

d. Appointment of Commissioners or Referees; 

Admeasurement and Allotment 

Dower may be admeasured or set off by commis* 
aioners or referees duly appointed under the applicable 
statute; the admeasurement should be made in accord¬ 
ance with the applicable statute or rules of practice. 

Under applicable statutes the widow’s dower in, 
or distributive share in, her deceased husband’s real 
property may be set off or admeasured by referees 
or commissioners.^® 

Under the practice which sometimes obtains, the 
order appointing commissioners adjudges that the 
widow is entitled to dower, and appoints commis¬ 
sioners to admeasure dower.®® It has been held or 
recognized that the order should show upon whose 
application it was made,®^ and that it should par¬ 
ticularly describe all the real estate of which the 
husband died seized in his own right.®^ 

The right of the heir to receive notice of the ad¬ 
measurement by the commissioners has been‘recog¬ 
nized.®® Where commissioners set off a larger dow¬ 
er than the decree of the probate court appointing 
them j'ustified, a new trial in the probate court was 


ordered, the widow being allowed to substantiate if 
she can a claim made by her that she was entitled 
to the full dower set off.®^ 

e. Decree 

While, under some statutes, a decree for the assign¬ 
ment of dower does not affect title to land involved, it 
has held or recognized that a Judgment or decree as¬ 
signing dower is conclusive of the existence of the stat¬ 
utory requisites of dower and Is binding on parties who 
received due notice and did not object to, or appeal from, 
the Judgment or decree. 

While, under some statutes, a decree for the as¬ 
signment of dower has no effect other than to des¬ 
ignate the extent and location of lands assigned in 
the report of the admeasurers and does not affect 
title,®® it has been held or recognized that a judg¬ 
ment or decree assigning dower is conclusive of the 
existence of the statutory requisites of dower,®® and 
will bind all parties who were duly notified of the 
proceedings and who did not object thereto or ap¬ 
peal therefrom ®7 The allotment does not, however, 
constitute an estoppel as to a person not a party to 
the proceedings.®® 

The effect of the decree cannot be varied by aver¬ 
ment in another court.®® 

A record in the probate court of an assignment of 
dower, in the absence of positive proof, is presump¬ 
tive evidence that the assignment was made upon the 
application and with the assent of the widow.®® 


47. N J —Pierson v. Hitchner, 25 
N.J Eq 129. 

4Bl N Y —Board v. Board, 4 Abb 
Pr. 295. 

4g. In Iowa widow’s dower or dis¬ 
tributive share in husband’s realty 
may be set off by or admeasured by 
referees or commissioners in pro¬ 
bate proceedings —In re Caylor’s Es¬ 
tate. 227 NW. 103, 208 Iowa 1208 
Appointment not necessary 

Where all the property left by a 
deceased householder was valued in 
an amount not in excess of the 
amount of the homestead exemption. 
It was unnecessary for the probate 
court to appoint commissioners to 
set out the homestead and the dow¬ 
er—C. M Smith Bros Land & In¬ 
vestment Co V. Phillips, 233 S W. 
413, 289 Mo 679. 

Admeasurement of dower and ap¬ 
pointment of commissioners in ac¬ 
tion or suit to recover dower in 
general see infra §5 96—104 
Notice of application for appointment 
of commissioners see supra sub¬ 
division c of this section. 


50. Tenn —Rutherford v. Richard¬ 
son, 1 Sneed 609. 

19 CJ p 552 note 69 

51. Ky.—Smith v Maxwell, 3 Litt 
471. 

52. Vt—Kendrick v. Hams, 1 Aik 
273 

53. Notice fmfflcieat 


N.Y —In re Watkins, 9 Johns 
19 C.J. p 652 note 72. 

245 


54. R T —Sayres v. Ormsbee, 
I. 604. 

11 

R. 

55. N Y.—^Wood V. Seely, 32 N Y. 
105. 

17 C J p 652 note 74 

56. Conn —Hall v. Pierson, 
544, 63 Conn 332. 

28 

A. 

57. N C —Slocks V Stocks, 

102 

S. 


E 306, J7J5I NC 285, 

19 C.J. p 5^2 note 75. 

In Iowa 

(1) The fact that a guardian who 
was also the father of his wards 
occupied their land and devised it 
as his own in his will is not fraud 
vitiating proceeding in which a de¬ 
cree for admeasurement of dower of 


the guardian’s widow was made, 
where the widow was unaware of 
the claim of the wards to the land. 
—Richey v Richey, 185 N.W. 67, 
192 Iowa 481. 

(2) Where in such case the wards 
were parties to the proceedings for 
admeasurement of dower, lack of 
knowledge on their part of a deed 
giving them the right to the land did 
not render void and subject to collat¬ 
eral attack such proceedings and the 
decree therein —Richey v. Richey, 
supra 

58. Defense and not estoppel 

In ejectment by plaintiff, claiming 
under lease from a husband since de¬ 
ceased, allotment of dower, under 
which widow claims, would he a de¬ 
fense for her to set up. and would 
not be an estoppel against plaintiff 
not a party to allotment —Ingram v 
Corbit, 99 SE 18, 177 N.C 318. 

59. U S —S v Certain Lands in 
Portsmouth, C C.R I.. 173 F 67G. 

19 C.J. p 662 note 76. 

60. Mass—Tilson v. Thompson, 10 
Pick. 369. 
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Vn. BEOOVEBT OF DOWEB 


§ 86. Nature and Form of Remedy, Jurisdic¬ 
tion and Venue 

a. In general 

b. Common-law and statutory actions 

c. Equitable relief 

a. In General 

Where a widow has not been allotted her dower 
voluntarily or on application In the probate court, she 
may proceed at law or in equity to recover the samop the 
proceeding being in the nature of one In rem against 
the land. 

If a valid and effectual assignment of dower has 
not been made voluntarily by the heir or tenant of 
the dowable estate, under the practice considered 
supra § 82, or the widow has not been allotted her 
dower on application in the probate court in con¬ 
nection with administration of her deceased hus- 
band^s estate, as discussed supra §§ 83-85, she may 
proceed at law or in equity to recover her dower.®l 
A proceeding for the recovery of dower is not one 
in personam against the heirs at law, but is in the 
nature of a proceeding in rem against real estate to 
secure an assignment to the widow of that portion 
of the real estate in which she is entitled to dow- 
cr.®2 In addition to the assignment by summary 
process in a court of probate as an incident of the 
administration of the husband’s estate, dower in 
some jurisdictions may be recovered by the com¬ 
mon-law action of dower, while in others there is 
subslituted for the common-law writ an action of 
ejectment against ^hc tenant of the lands in which 
dower is claimed, and in still others courts of equity 
possess to a certain extent concurrent or auxiliary 
jurisdiction with courts of law as to dower, as more 
particularly set forth in subsequent subdivisions of 
this section. 

b. Common-Law and Statutory Actions 

statutory remedies have largely superseded the com¬ 
mon-law writ of dower and may afford relief by way of 
ejectment or partition or otherwise. Under varying 
provisions statutory remedies may be exclusive or mere¬ 
ly cumulative to other remedies at law or m equity. 


At common law if dower was not assigned with¬ 
in the period of quarantine by the heir or devisee 
or other person seized of the lands subject to dow¬ 
er, the widow had her action at law by writ of dow¬ 
er unde nihil habet, or by a writ of right of dower 
against the tenant in possession, upon which, if the 
demandant obtained judgement, dower was assigned 
by the sheriff, and she then proceeded to recover 
possession by ejectment. The writ of dower unde 
nihil habet is the writ uniformly adopted where the 
common-law action of dower is in use, and is avail¬ 
able in every case except where the widow has re¬ 
ceived part of her dower of the tenant of the lands 
sought to be charged. These common-law writs of 
dower have been abolished in England, and, al¬ 
though the substance of the common-law action is 
found in the statutes of many of the states in this 
country, its form has been materially modified, and 
in many of them an entirely different proceeding has 
been substituted.®^ 

Under statutes making provision for a summary 
allotment of dower, the proceeding is essentially one 
at law,®^ and, as shown supra § 84, courts exercis¬ 
ing jurisdiction in summary proceedings for assign¬ 
ment of dower as incidental to administration of de¬ 
cedents’ estates proceed according to rules of law. 
For the purpose of determining the nature of the 
action a widow’s unassigned dower is deemed real 
property.®® Where there has been an assignment 
of dower, followed by a repudiation of such assign¬ 
ment by others, the widow may resort to her statu¬ 
tory remedy without recourse to either ejectment or 
partition ®® Under some statutes the remedy is ex¬ 
clusive,®'^ but under other statutes making provision 
for admeasurement of dower the statutory remedy 
is not exclusive and dower may be assigned or set 
off in equity, by partition, or by any other appropri¬ 
ate action.®^ Statutes authorizing actions for the 
recovery of real property sometimes expressly rec¬ 
ognize the right to recover unassigned dower. Such 
remedy is in addition to other remedies at law and 
in equity ®® 


61. Ala —Brooks v. Woods, 40 Ala. 
538 

N .1 —Palmer v Casperson, 17 N J 
Kq 204 

Assignment or recovery of dower 
in partition proceedings is consid¬ 
ered in the C J.S title Partition S 
146, also 47 C J. p 486 notes 10-16 

Partition as aifected by dower con¬ 
summate generally sec the C J.S. 
title Partition §S 56 and 69, also 
47 C.J p 348 note 31-p 360 note 63. 

62 . N.Y—Bonert v. Bonert, 184 N. 
28 C.J.S.—12 


y S 274, 276, 112 Misc 612, quoting 
Gorpiu Juris. 

19 CJ p 5.64 not® 16. 

Election of remedy by widow 
N Y —Miller v Moser, 251 NTS 
37, 233 App Div 867, appeal dis¬ 
missed 180 NE 333, 258 NY 562 

63. Pa.—Bndgeford v. Groh, 9 Pa. 
Dist. & Co., 5, 6, quoting Corpus 
Juris. 

19 CJ. p 664 notes 18-24. 

64 . Fla.—Catlett v. Chesnut, 131 So. 
120, 100 Fla. 1146 

177 


65. Ky —Anderson v. Sterritt, 79 
Ky 499, 3 Ky.L. 277. 

66. Mo.—McFarland v McFarland, 
211 SW 23, 278 Mo. 1. 

67. Mich —Cummings v. Schreur, 
211 NW. 25, 236 Mich 628, af¬ 
firmed Cummings v Schruer, 214 
NW 199, 239 Mich 178 

68. Iowa—Ehler v. Ehler, 243 N.W. 
691. 214 Iowa 789 

69. Iowa.—Rice v. Nelson, 27 Iowa 
148—O'Ferrall v. Simplot, 4 Iowa 
381. 
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Ejectment. Ordinarily ejectment will lie on be¬ 
half of the widow only where her dower has been 
assigned but in some jurisdictions provision is 
made by statute for the recovery of dower by an 
action of ejectment, prior to assignment. 

c. Equitable Belief 

(1) In general 

(2) Character of equitable proceedings 
(1) In General 

Ordinarily the Jurisdiction of equity for allotment or 
recovery of dower is concurrent with that of law, and 
statutes providing for summary allotment or the like do 
not take away equitable Jurisdiction unless clearly drawn 
so as to accomplish such result. 

Early decisions in the United States adopted the 
later English view that equity had concurrent juris¬ 
diction with law to admeasure dower in cases where 
no impediment at law was allegedjz Except in a 
few jurisdictions where the matter is subject to spe¬ 
cial statutory regulation, it is now well established 
by virtue of express statutory provision or other¬ 
wise that courts of equity have concurrent juris¬ 
diction with court of law in suits for the assignment 
of dower in legal cstates.^^ Equity in exercising its 
jurisdiction as to the assignment of dower will treat 
it as a strictly legal right, and will be governed by 
the same rules as are courts of law.74 Where the 
jurisdiction of a court of equity has once attached, 
and a decree has been entered assigning dower, a 
probate court cannot order the lands assigned to be 
sold with the other lands of the deceased husband 


for the payment of his debts.*^® court of equity 
has no jurisdiction of a proceeding for the allot¬ 
ment of dower where the widow denies that she has 
any dower right.*^® 

Ordinarily the jurisdiction conferred by statute 
upon probate courts or other tribunals for the sum¬ 
mary assignment of dower is held not to be exclu¬ 
sive, and does not deprive courts of equity of their 
concurrent jurisdiction but under the provisions 
of some statutes it has been held that equity is de¬ 
prived of its jurisdiction either in whole or m part.^s 

In equitable estates. If the estate in which dower 
is claimed is one recognized in equity alone, the 
assignment of dower therein is within the exclusive 
jurisdiction of equity.79 

(2) Character of Equitable Proceedings 

Recovery of dower In equity may be afforded In a 
proceeding specifically for such purpose or as relief In¬ 
cidental to other proceedings, as under the rule that 
when equity takes Jurisdiction it affords complete re¬ 
lief. 

While courts of equity ordinarily assign dower in 
proceedings brought directly for that })urpose, their 
jurisdiction is not confined to the assignment of 
dower in such proceedings,®® and it has been held 
that a court of equity may assign dower in suits to 
set aside fraudulent conveyances made by the hus¬ 
band to defeat dower in suits to set aside a con¬ 
veyance in fraud of creditors in which the wife 
joined ,®2 in suits to cancel releases of dower ob¬ 
tained from the wife by fraud in an action for 
an accounting in a suit to declare a trust in real 


70. Pa —Bridijeford v. Groh, 9 Pa. 
Disi. & Co 5 

19 C J p 554 note 25. 

71. Mich—Cumminps v. Srhruer, 
211 NW. 25, 236 Mich 628, af¬ 
firmed Cummjnf?s v. Schreur, 214 
NW 199. 239 Mich. 178. 

19 CJ. p 554 note 26 

72- N J —Hartshorne v. Hartshorne, 
2 N.JEq. 349 

19 C.J. p 555 note 43. 

Tlie early and later Encrlisli doc¬ 
trines are discu.ssed in 19 C.J. p 555 

notes 32—42. 

73. Ala—Deepwater Black Creek 
Coal Co. V. Long, 139 So. 236, 224 
Ala. 63. 

Ark. —Oliver v. Oliver, 34 S W 2d 226, 
182 Ark. 1025—Baxter v Duvall, 
237 SW. 701, 152 Ark 175 

Fla —Moore v. Price, 123 So 768, 772, 
98 Fla 276, citing Corpiui Jnris. 

Ill —Farmers’ State Bank & Trust 
Co. of Jacksonville v. Itayborn, 238 
Ill.App. 542, 551, citing Corpna Jiu 
xls. 

Iowa. —In re Caylor's Estate, 227 N. 
W. 103, 208 Iowa 1208. 

19 C.J. p 555 note 45. 


74. U S —Mayburry v Brien, Md, 
15 Pet 21, 10 LEd 646. 

19 CJ p 556 note 47 

75. N Y.—Lawrence v Brown. 5 N 
Y 394—Lawrence v. Miller, 2 N Y 
245 

76. Hawaii—^Ahin v. Opele, 17 Ha¬ 
waii 525. 

77- Ala—^Whiiehtad v Bout well, 117 

So 623, 218 Ala 109—Bank of 

Hartselle v Brindley, J04 So 803, 
804, 213 Ala 405, overruling Dud¬ 
ley V. Rye, 95 So 810, 209 Ala 
164. 

Ark —Maxwell v. Awtrey, 235 S W 
384, 151 Ark 85 

N C —Citizens Bank & Trust Co v 
Watkins, 1 S E 2d 853, 215 NC 
292 

19 CJ p 556 note 51. 

78- Mich—Cummings v Schruer, 
211 NW. 26, 236 Mich 628, af¬ 
firmed Cummings v Schreur, 214 
NW 199, 239 Mich 178 

Vt.—Dan forth v Smith, 23 Vt. 247. 

19 CJ p 556 note 62. 

79. Me —Lovejoy v. Vose, 73 Me. 
46. 

19 C.J. p 556 note 50. 
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80. Ohio—MtCormick V McCormick, 
179 NE 286, 288. 124 Ohio 440, 
(iting Corpus Juris. 

llffoviry or assignment of dower in 
divoite proceedings is considered 
in Divorce § 296 

81. Ohio—Mc(\)rmlfkv McCormick, 
supra, citing Corpus Juris. 

19 C J p 556 note 55 
Bill iu aid of dower 

Wife may file a bill In equity in 
aid of dower to set aside or reform 
conveyances made by her husband 
in anticipation of his marriage and 
in an effort to defeat her rights — 
Wildemnn v Wildeman, 130 A 717, 
98 NJEq 109. 

82. Mo—Bohannon v Combs, 11 S. 
W 232, 97 Mo 446, 10 Am S R. 
328 

19 CJ. p 556 note 66. 

83. Mich—Miller v. Stepper, 32 
Mich 194 

Tenn —Smart v. Waterhouse, 10 
Yerg 94, 

84. Iowa.—Gano v. Gilruth, 4 Greene 
463. 
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estate ;®5 in an action to foreclose a mechanic's 
lien;®® and in a proceeding by an administrator or 
executor to sell real estate.®'^ 

Affording complete relief. The rule that when 
equity once takes jurisdiction it will retain it to af¬ 
ford complete relief applies to suits for dower.®® 

§ 87. Right of Action and Defenses 

a. In general 

b. Denial of existence of dower right 

c. Set-off and counterclaim 

a. In General 

The widow's right of action for dower may arise on 
failure of the responsible parties to assign it within a 
reasonable time. Matters tending to defeat or diminish 
dower may serve as defenses, but an action for assign¬ 
ment or recovery of dower will not be barred by defend¬ 
ant’s purchase of the land in good faith, nor by proof that 
a prior wife is also entitled to dower, nor by other mat> 
ters irrelevant to demandant’s claim. 

On the failure of those charged with the duty of 
assigning dower to do so within a reasonable time 
after the husband's death, the widow has been held 
to have a right of action against them for recovery 
of her dower.®® Defendant has a right to plead and 
prove any matter which will defeat or diminish de¬ 
mandant’s claim to dower,®® but any other matter 


§ 87 

is irrelevant and constitutes no defense.®^ The suf¬ 
ficiency of the husband's estate to satisfy the wid¬ 
ow's claim is not a defense to an action against her 
husband’s grantee,although there is some author¬ 
ity to the contrary.®® The fact that a partition suit 
has been commenced for the partition of the land in 
which dower is claimed, to which suit the widow is 
a party, is no defense nor is an outstanding title 
purchased after the commencement of the action,®® 
nor a release of dower by the widow to a stranger 
when the action is at law,®® although it is otherwise 
where the action is equitable in its nature.®^ A dis¬ 
trict court, when exercising its probate jurisdiction, 
has no power with reference to dower and failure 
of Its order of distribution to mention the widow's 
right of election does not bar her action to have 
dower allotted ®® Disallowance of the right of dow¬ 
er cannot be justified on the ground of alleged eq¬ 
uities against the widow that had become irremedia¬ 
ble by lapse of time at the date of the entry of the 
decree.®® It is no defense to a writ of dower that 
the widow of the former owner was also entitled to 
dower in the estate, the second widow being entitled 
as against defendant to one third of the whole; the 
fact that the other widow might also demand dower 
cannot be availed of by defendant.^ 


85. N Y —Hawley v. James, 5 Paiee 
318, reversed on other grounds 16 
Wend 61. 

19 C J. p 556 note 60 

86. Pa—McClure v. Fairfield, 153 
Pa 411. 

87. Iowa—In re Pawlinprs’ Estate, 
47 NW. 992, 81 Iowa 701 

88. Ohio—MtCormirk V McCormick, 
379 NE 286, 289. 124 Ohio 440, 
c iting Corpus Juris. 

19 O J p 557 note 65 

89. Ill —Heimburger v Holtapp, 206 
Ill App 602 

Mont —Swartz v Smole, 5 P 2d 566, 
91 Mont 90. 

Necessity for demand for assign¬ 
ment see infra § 89 

90. Ind—Ellis V T'liddy, 1 Ind 561 

91. A widow’s absence from the land 
of her dec eased husband does not bar 
a suit to have dower allotted to her 
out of it —Bartee v Edmunds, 96 
SW 535, 29 Ky E 872. 

Immaterial fraud 

In suit by widow of deceased to 
establish dower in property which he 
conveyed to another piior to his mar¬ 
riage, that conveyance was a fraud, 
participated in by complainant to de¬ 
feat dower rights of former wife of 
deceased, was held immaterial, where 
any right former wife may have 
had in the property ceased by reason 
of her death before that of husband. 


—^Wildeman v Wildeman, 130 A 717, 
98 NJEq. 109 

Defense of “mistake” as unavailable 
to stranger 

In action by testator's second wife 
to establish and admeasure dower in 
testator’s estate, adopted daughter 
of testator was held not entitled to 
assert defense of mutual mistake of 
fact in execution of dower agreement 
between holder of title to property 
owned by husband during coverture 
and second wife, since daughter W'as 
not one of mistaken parties and 
hence was stranger to transaction — 
Hynes v Title Guarantee Trust 
Co, 7 NE2d 719. 273 NY. 612, af¬ 
firming In re Browning's Will. 292 
NYS 1002, 249 App Div. 732 
Purchase by wife of other assets iu 
insolvency 

Ky—Hogg v Potter, 76 S W. 35, 25 
KvL 4 92. 

19 CJ p 557 note 67 [a] 

Agreement to devise land 
N Y —I’utdy V Purdy, 158 N.Y.S 
683, 95 Mi.se 369 
19 CJ p 557 note 67 [b]. 

Waste 

Widow’s right to dower in land 
was not barred because she had for 
many years during her daughter’s 
infancy managed the whole property 
and committed some waste —Rick- 
wood V Smith, 126 A 79, 146 Md 187. 

92. N.Y —Richardson v. Harms, 32 
N.YS. 808, 11 Misc. 254. 
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Va —Bragg v Tinkling Land, etc., 
Co., 78 SE 541, 115 Va. 1. 

19 C J p 557 note 68. 

93. K> —Saunders v Hamilton, 82 
SW 630. 26 KyL 851. 

19 CJ p 557 note 69 

94. N Y —In re Sipperly, 44 Barb. 
370—Egan v Walsh, 43 N Y Super. 
402—Bradshaw v Callaghan. 5 
John.s 80, modified on other 
grounds 8 Johns 558 

95. Me —Manning v Laborre, 33 Me. 
343 

96. Mass —Pixley v. Bennet, 11 
Mass 298 

97. Del—Grant v. Jackson, etc, 
Co . 5 Del Ch 404 

98. Mont —Mathev v. Mathey, 98 
P2d 373, 109 Mont 467. 

Unexpired right to elect 

Under statute providing that a 
widow may elect to take one half 
of all the realty of which her hus¬ 
band died seized, after payment of 
debts, where no assignment of dow¬ 
er was made and w'ldow's time to 
make election had not expired, widow 
could bring action to have her dow¬ 
er allotted to her notwithstanding 
order of distribution made no men¬ 
tion of her right—Mathey v. Mathey, 
supra. 

99. WVa—Sleelh v Taylor, 95 S.E. 
597, 82 W.Va. 139. 

1. Me.—Geer v. Hamblin, 1 Me. 54, 
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Purchase in good faith. If the widow’s title to 
dower in land is established such title cannot be 
impaired by the fact that defendant purchased such 
land without notice of the claim for a valuable con- 
sideration.2 The rule is now well established in 
this country, although doubt has been expressed as 
to whether equity ought not to interfere in favor of 
such purchaser, especially where the widow seeks 
equitable relief in asserting her claim.^ Where dow¬ 
er is claimed in an equitable estate, it is a good de¬ 
fense that defendant was a bona fide purchaser for 
value without notice of the hidden equity.^ 

Legal or equitable defenses. Where a widow’s 
claim for dower is not founded upon a legal right, 
cognizant in a court of law, and she applies for eq¬ 
uitable relief, the general rule is that defendant may 
avail himself of an equitable defense existing in his 
favor and where she is seeking equitable relief, 
in addition to the assignment of dower, any defense, 
legal or equitable, may be set up in the answer.® 

h. Denial of Existence of Dower Bight 

A purchaser subject to the inchoate right of dower 
may not deny existence of the dower right, and as a 
ruie heirs or devisees of the deceased husband may not 
set up his want of titie or seizin, aithough it may be 
competent to show that the character of seizin was not 
such as would support dower, and a grantee in posses¬ 
sion under a title different from and paramount to that 
of the deceased husband may set up the latter's lack of 
adequate title or seizin. 

If a person’s lands are purchased subject to an 
inchoate right of dower in the grantor’s wife, the 
purchaser cannot deny the existence of such dower 
right, especially where he has paid less than its fair 
value by reason of such claim.'^f 

Denial of seizin or title. The heirs or devisees of 
the deceased husband or those claiming under them 
cannot set up want of seizin of the husband as a 

а. Iowa—Cruize V. Billmire, 28 N. 

W. 657, 69 Iowa 397. 

19 C J. p 557 note 76. 

3. Ill—Blain v. Harrison, 11 Ill. 

384. 

S.C.—Snelgrove v. Snelgrrove, 4 S C 
Eq 274. 

4 . Iowa —Hut< hinpon v. Olberdingr, 

112 NW. 647, 136 Iowa 346. 

б. Ohio—Larrowe v. Beam, 10 Ohio 
498. 

5. C.—Bullock V. Griffin, 20 S C.Eq 
60—Snelprove v. Snclgrove, 4 S. 

C.Eq. 274 

0. N.C —Cauley v. Law'son, 58 N.C. 

132—Murphey v. Avery, 18 N C. 

25. 

Ohio.—Murphy v. Murphy, 12 Ohio 
St. 407. 

7- Ky —Pepper v. Thomas, 4 S W. 

297 , 85 Ky. 539. 9 Ky.L. 122. 


defense to a widow’s claim of dower;* and, while 
there are some decisions to the contrary,® it is held 
in most states that a tenant in possession of the 
lands in which dower is claimed under a title by 
conveyance from the husband is estopped from de¬ 
nying the validity of the husband’s title,even 
though his seizin was tortious.^l He may, however, 
show the character of that seizin and that it was 
not such that his widow would be entitled to dow- 
er.l2 The general rule does not apply where the 
husband’s grantee is in possession under a different 
and paramount title.^* A grantee acquiring a lease¬ 
hold rather than a freehold estate by conveyance 
from the widow’s husband may set up the nature of 
such estate to preclude her recovery of dower there- 
in.i^ 

c. Set-Off and Coiinterclaim 

Generally speaking, set-offs and counterclaims are 
not available to defeat an action for dower where they 
relate to individual claims against the widow. A pur¬ 
chaser may not set off taxes and encumbrances to which 
he bought subject. 

Since the action for dower is one in rem, as 
shown supra § 86, a defendant may not set up in¬ 
dividual claims against plaintiff by way of counter¬ 
claim in such an action The owner of lands in 
which dower is claimed cannot set up by way of 
counterclaim the payment of taxes^® or encumbranc¬ 
es, subject to which the lands were sold to him by 
the husband,nor can the rents and profits received 
by a widow subsequent to her husband’s death be set 
off against the widow’s claim ;^* nor can an admin¬ 
istrator set off against arrearages of dower due the 
widow the amount of overpayments made by him on 
account of her distributive share in decedent’s es¬ 
tate, if the period of limitations had run after the 
making of such payments.^® So the widow’s dower 
right in surplus moneys realized on foreclosure can- 

14. NY —Sparrow v. Kingman, 1 
NY 242. 

19 C J p 558 note 89. 

15. N Y —Bonert v Bonort, 184 N. 
YS. 274, 112 Mlsc 612 
Breach of warramty of title in hus¬ 
band’s deed is no defense or set-off 
—Brldgeford v. Groh, 13 Pa Dist & 
Co 704, affirmed 160 A. 451, 306 Pa. 
566, 166 A. 612, 102 Pa Super 138, 
which is affirmed 168 A. 260, 305 Pa 
554. 

16. Mo—Murray v. Scully, 167 SW. 
1017,' 259 Mo. 57. 

19 C.J p 558 note 90 

17. Ind.—Blakely v. Boruff, 71 Ind. 
93. 

18. N.T.—Bogardus v. Parker, 7 
How.Pr. 303. 

16. Pa.—Montgomery’s App., 92 Pa. 
202, 37 Am.R. 670. 


& Del.—Griffith v. Griffith, 5 Del. 
6 . 

19 CJ. p 557 note 83. 

9. Ark —Crittenden v. Woodruff, 11 
Ark. 82 

19 C.J p 558 note 84. 

10. Ind —Kctchum v. Schicketanz, 
73 Ind. 137. 

19 C J. p 558 note 85. 

11. Miss —Randolph v. Doss, 4 
Miss. 205. 

12. Ky—Gully v. Ray, 18 B Mon. 
107 

Me—Gammon v. Freeman, 31 Me. 
243. 

N.H—Moore v. Estey, 6 N.H. 479. ^ 

13. Ill.—Cobb V. Oldfield, 38 N.E 
142, 151 Ill 640, 42 Am S.R. 263. 

19 C.J. p 668 note 88. 
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not be reduced \iy an equitable claim ag:ainst her, 
although, if she elects to take a gross sum equal to 
the value of her dower in the surplus, a surrogate 
may recognize such counterclaims against her.^o 

§ 88. Conditions Precedent in General 

Compliance with conditions precedent Is prerequisite 
to the right to sue for dower. 

Plaintiff should comply with conditions precedent 
prior to commencing a suit for assignment or recov¬ 
ery of dowcr.21 

§ 89. Demand for Assignment 

a. In general 

b. Form and contents of demand 

c. By and on whom made 

d. Service 

a. In General 

At common law no demand Is necessary to main¬ 
tenance of an action for recovery of dower; but under 
some statutes demand is a condition precedent. 

At common law both in England and in this coun¬ 
try a demand of dower is not necessary to the main¬ 
tenance of an action for its recovery,22 and it has 
been held the duty of an heir to assign dower to the 
widow as soon as may be after quarantine without 
demand,23 although the failure to make such de¬ 
mand may prevent recovery of damages from the 
heir for the detention of dower from the time of the 
husband’s death to the time of the commencement of 
the suit, upon a plea of tout temps prist, as shown 
supra § 77. The rule, however, that demand is not 
necessary has been changed by statute in some ju¬ 
risdictions. so that a demand on a tenant of the 
freehold is a condition precedent to the maintenance 
of an action against him.24 These statutes, howev¬ 


§ 89 

er, being in derogation of the common law, must be 

^rictly construed.^5 

b. Form and Contents of Demand 

A demand for assignment of dower should comply 
with statutory requirements and describe the land with 
reasonable certainty, but ordinarily may be either writ¬ 
ten or oral and is not fatally defective for failure cor¬ 
rectly to state the legal measure of dower or for omission 
to specify how dower should be set off. 

Where a demand for dower is required by stat¬ 
ute, but no particular form is prescribed, the form 
thereof is generally immaterial. It may be either 
in writing or by parol,26 and in any form sufficient 
to apprise the tenant with reasonable certainty of 
the claim that is made upon him.27 A demand is 
not defective, unless otherwise required by statute, 
because it fails correctly to state the legal measure 
of the dower to be assigned,2® or because it demands 
the assignment of her dower generally, without 
specifying how the widow desires it to be set off,23 
or because it specified a certain time within which 
it shall be set off, as such requirement may be treat¬ 
ed as surplusage.30 A written demand may be 
signed by the widow’s attorney.^l 

Description of land. While there may be cases 
when a demand will be held good, although it con¬ 
tains no description of the land, as when, from the 
circumstances of the case, it is certain that the ten¬ 
ant knew what property was referred to,32 the gen¬ 
eral rule is that the demand should designate the 
premises in which dower is claimed with reasonable 
certainty, so as to give notice as to the lands which 
are to be affected.33 The description may be in 
terms or by reference to a recorded deed under 
which the widow claims 34 However, a description 
by reference to an unrecorded deed to a third per¬ 
son executed many years prior to demand for dower 
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80. N Y —Taylor v. Bentley, 3 Redf 
Surr 34 

21. Me—Merrill v. Shattuck, 55 
Me 370. 

Demand for assignment as condition 
precedent under statute see infra 
§ 89 . 

82. R I —Sprague v Stevens, 79 A 
972, 32 RI. 361. 

19 C.J p 552 note 81. 

23. NY—Ryder v Kennedy, 121 N. 
E 346, 224 N Y 407, modifying 
155 N Y S. 1139, 172 App Div 890 

Burden on owner of fee 

Burden of having dower assigned 

is on owner of fee —Leddon v. 

Strickland, 118 So.' 661, 218 Ala 436 

2i%k U.S —Bibo V. Burnett, D.C.Ill., 
14 FSupp. 948, applying Illinois 
law. 


Ill —See Schreiber v. Schreiber, 207 
Ill App. 511. 

19 CJ p 552 note 83. 

25. R I.—Sprague V. Stevens, 79 A 
972, 32 RI 361 

19 CJ p 652 note 84. 

26. Ill.—Strawn v. Strawn, 60 Ill 
256. 

19 C.J. p 652 note «6. 

Zn ISalne, under Rev.St 1903 c 105 
5 3, where the tenant of the freehold 
is a corporation, the demand must 
be in writing—McAllister v. Dexter, 
etc., R Co., 76 A. 891, 106 Me. 371, 
29 L R.A ,N S., 726, 21 Ann.Cas. 486. 

87. NH.—Davis v Walker, 42 N H 
482. 

19 CJ. p 552 note 87. 

88. Me.—McAllister v. Dexter, etc., 
R. Co.. 76 A. 891. 106 Me. 371, 380, 
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29 L..RA.,N.S, 726, 21 Ann Cas. 

486 

19 C J p 553 note 88. 

89. Mass.—Newton v Cook, 4 Gray 
46. 

19 C J. p 553 note 89 

30. N H —Stevens v. Reed, 37 N.H. 
49. 

31. N.H.—Stevens v Reed, supra. 

19 C.J. p 553 note 91 

32. Me—Merrill v Shattuck, 55 Me. 
370. 

33. N H —Haynes v. Powers, 22 N. 
H. 690. 

19 C J. p 553 note 93. 

34. Me—McAllister v. Dexter, etc., 
R Co., 76 A. 891, 106 Me 371, 29 
LR.A.,N.S., 726, 21 Ann Cas 486— 
Ford V. Erskine, 45 Me. 484. 

19 C.J. p 663 note 94. 
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is not sufficient.55 

c. By and on Whom Made 

Demand for assignment of dower may be made by 
the widow or by her duly authorized representative. 
Broadly speaking, the demand should be made on the 
person authorized to assign dower, such as the tenant 
seized of the freehold, or on such other person as may be 
designated by statute. 

Demand need not be made by the widow person¬ 
ally but may be made by attorney, and the bringing 
of an action after demand will be competent proof 
of his authority.^® Demand for dower may be made 
by an agent acting under parol authority where a 
written demand is not required by statute.^^ A 
written power of attorney which fails to describe 
the land of which he is authorized to make demand, 
although purporting to do so, is fatally defective.^* 

On zvhom made. Ordinarily the demand should 
be made of the person whose duty it is to assign the 
widow’s dower. Usually this is the tenant who is 
seized of the freehold estate,although if the ten¬ 
ant seized of the freehold is out of the state it has 
been held proper under statute to make demand on 
the tenant in possession,^® or on his agent in the 
state but out of possession It has been held that 
where there is more than one person seized of the 
freehold, a personal demand must be made on each 
of them but, where dower is claimed only in the 
undivided interest of one tenant in common, a de¬ 
mand upon him is sufficient without making any de¬ 
mand on his cotenants.^3 If the tenant of the free¬ 
hold is a minor, demand is properly made of his 
guardian, provided he has authority to assign dow¬ 
er,^ ^ but not otherwise The obligee in a bond to 
convey land has not such an interest in it as to be 
a proper person upon whom to make dem^nd.^® If, 
at the time of demand, it was made on the proper 
person, it will be sufficient, although before suit is 
brought the land has been conveyed to another.^7 
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d. Service 

It should appear that demand for assignment of dower 
was in fact brought to the attention of the tenant, as 
by personal service, although ordinarily it is not essential 
to serve the tenant on the land. 

Unless otherwise provided by statute, the demand 
of dower on the person seized of the freehold or on 
the tenant in possession need not be made on the 
land.^® Service by leaving an attested copy at the 
dwelling house is insufficient, in the absence of proof 
that the copy was found and read by the tenant.^® 

§ 90. Limitations and Laches 

a. In general 

b. Limitations specifically applicable to 

dower 

c. When statute begins to run and effect 

of disabilities 

d. Laches 

a. In (General 

The authorities disagree as to whether or not an ac¬ 
tion for dower may be barred by general statutes of limi¬ 
tation. Where the view is held that they may be so 
barred, it has been further held that equity will follow 
the law in such respect. 

There is considerable difference of opinion as to 
the application of general statutes of limitations to 
actions for dower. There are cases in favor of the 
doctrine that such statutes are applicable,®® although 
in a number of jurisdictions the contrary view is 
maintained.®^ Of course, the question depends upon 
the terms of the particular statute which is the sub¬ 
ject of construction ®- Courts of equity may, if 
called upon to administer a right strictly legal, fol¬ 
low such statutes, so that in those jurisdictions 
where general statutes of limitation are held to ap¬ 
ply to suits to recover dower, if such suits are 
brought in equity, the widow may be barred unless 
they are brought within the prescribed timc.®^ A 
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35. Me —Ford v. Erskine, supra. 

19 C J. p 653 note 95. 

36. NH—Stevens v. Reed, 37 N.H. 
49 

37. Me —Lothrop v. Foster, 51 Me 
367. 

19 C J p 553 note 99. 

38. Mass —Sloan v. Whitman, 6 
Cush 532 

19 C J p 553 note 1. 

39. Me —T^uce v. Stubbs, 35 Me 92 
19 CJ. P 533 note 3. 

40. Me —Freeman v. Freeman, 39 
Me. 426. 

19 C.J. P 553 note 6 [a] 

41. Me.—^Hunt v. Hotchkiss, 64 Me. 
241. 

19 C.J. p 553 note 6 [a] (3). 


42. Mass —Pond v. Johnson, 9 Gray 
193—Burbank v. Day, 12 Mete 557. 

19 C J. p 553 note 4. 

43. Me—^Williams v. Williams, 2 A. 
884, 78 Me. 82. 

44. Me —Young v. Tarbell, 37 Me 
609 

19 C J p 553 note 7. 

45. Ill—Sill V. Sill, 57 N.E 812, 
185 Ill. 594. 

19 C.J p 553 note 8. 


46. 

Me.—Cook V. Walker, 

70 

Me. 
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47. 

Me —Barker v, Blake, 

36 

Me. 


433. 

Mass —Parker v. Murphy, 12 Mass. 
485. 

48. Me—^Luce v. Stubbs, 35 Me. 92 
—Baker v. Baker, 4 Me. 67. 
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49. Mass —Burbank v. Day, 12 Mete. 
557. 

19 CJ p 654 note 12. 

50. Iowa —Sully v. Nebergall, 80 
Iowa 339. 

19 CJ p 558 note 95. 

51. Ala—Owen v. Campbell, 32 Ala. 
521 

19 C J. p 558 note 96. 

“The ordinary statutes of limita¬ 
tions do not, unless expressly so 
provided, apply to dower."—Rook v. 
Horton, 129 SE 450, 452, 190 N.C. 
180, 41 A L R. 1111. 

52. Mont —Burt v. C. W. Cook 
Sheep Co., 27 P. 399, 10 Mont. 571. 

53. Iowa.—Britt v. Gordon, 108 N. 
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limitation provided for the summary proceeding in - 
probate or county courts does not apply to the con¬ 
current remedy in equity.®^ 

Statutes relating to recovery of real property. It 
has been held that in the absence of special statutes 
expressly prescribing the time within which actions 
for dower may be brought, such actions are to be 
treated as actions for the recovery of real property 
and must be brought within the time prescribed in 
statutes of limitations applicable to such actions.®^ 
Some such statutes show by their terms that they 
are not applicable to actions for dower and, if 
the statute by its terms begins to run from the 
time when the right to enter upon the lands involved 
in the suit first accrued, it can have no application 
to an action for the recovery of dower, because the 
widow has no right of entry until dower is as- 
signed.^*^ 

Statutes relating to actions not specifically provid¬ 
ed for. It has been held that a general statute of 
limitations requiring actions not specifically provid¬ 
ed for to be brought within a prescribed time docs 
not apply to actions for the assignment of dower.®® 

b. Limitations Specifically Applicable to Dow< 
er 

Failure to sue within the time limited by statutes 
specificaily applicable to dower bars the action and ex¬ 
tinguishes the right. 

Under statutes specifically limiting the time with¬ 
in which actions to recover dower may be brought, 
the action is barred if not commenced within the 
statutory period,®^ and the widow’s consummate 
dower becomes extinct on her failure to proceed 


for recovery and admeasurement within the time 
allowed.®® Some of these statutes have been held 
not to apply where the cause of action arose prior 
to the passage of the act.®i 

Period of limitation. Under statutes providing 
one period of limitation from the husband’s death 
where the rights of a voluntary or involuntary 
alienee of the husband are involved and a longer 
period in all other cases, it has been held that a 
sheriff’s execution sale is an alienation so as to 
bring the case within the shorter period of limita- 
tions.®2 

c. When Statute Begins to Bun and Effect of 
Disabilities 

Limitations against the dower claimant ordinarily be¬ 
gin to run on the death of her husband, although the 
statute may in some cases be tolled by the widow’s pos¬ 
session or by her disability. 

The statute of limitations does not begin to run as 
against a widow’s claim of dower until, by reason 
of her husband’s death, she is entitled to assert it;®® 
and, where a husband’s death is claimed by reason 
of seven years’ absence without being heard of, the 
right to sue for dower docs not exist until the ex¬ 
piration of that period ®'^ A widow’s right of ac¬ 
tion for dower in lands not m her possession ac¬ 
crues at the time of her husband’s death, and the 
statute of limitations is generally held to commence 
to run against her from that time,®® although title 
by adverse possession had fully ripened as against 
the husband before his decease, as shown supra § 49. 
Some statutes of limitation have been held not to 
run in favor of the heirs in possession,®® but to run 
m favor of a stranger from the date of the hus- 


W rU9, 132 Iowa 431, 11 Ann Cas 
407 

19 C J p 55S note 99. 

54. Iowa.—Starry v. Starry, 21 Iowa 
254 

55. Mich—Moross v. Moross, 93 N. 
W 217, 132 Muh 203. 

Neb—Btall V. McMenemy, 88 NW. 

134. 63 Neb. 70, 93 Am S It. 427. 

Ohio—Aler v. Simpkins, 16 Ohio 
App 461 

19 C J p 559 note 4. 

56. Mont —Burt v. C. W. Cook 
Sheep Co, 27 P. 399, 10 Mont. 571. 

57. Ky—Barite v. Edmund.s, 96 S 
W 535, 29 Ky L. 872. 

19 C J. P 559 note 6. 

58. Mont —Lynde v. Wakefield, 47 

P 6, 19 Mont 23—Burt v. C. W. 
Cook Sheop Co, 27 P. 399, 10 

Mont. 571. 

59l Ala—Snodgrass v. Edmundson, 
194 So 494, 239 Ala. 258—Leddon 
V. Strickland, 118 So. 651, 218 Ala 
436 

19 C.J. p 669 note 2. 


Wliat law g’ovems 

The question whether execution 
sale by sheriff was an “alienation of 
land” so as to bar wife w^ho was not 
a party to the judgment and sale 
from maintaining suit for assign¬ 
ment of dower more than three >cars 
after husband’s death was controlled 
by the status of the law at the time 
of husband’s death—Ednuindson v 
Snodgrass, 187 So 191, 237 Ala 426. 
60. Mo—Seanland v Walters, 26 S 
W 2d 603, 321 Mo 1084—Cave v. 
Wells, 5 SW2d 636, 319 Mo 930— 
Falvey v Hicks, 286 S W. 3S5. 
315 Mo 44 2—C. M Smith Bros 
Band & Investment Co v. Phillips, 
233 S W. 418, 289 Mo. 595. 

61- Ala—Robertson v. Robertson, 
68 So. 52, 191 Ala 297. 

19 C J p 559 note 3. 

62. Ala —Edniundson v. Snodgrass, 
187 So. 191, 237 Ala. 426. 
Three-year statixte 

A sheriff’s execution sale was an 
“alienation” of land within code pro- 
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Visions requiring suits for dower to 
be biought within three years where 
the rights of an alienee of the hus¬ 
band are involved so as to bar wife 
who was not a party to the judg¬ 
ment and sale innn maintaining suit 
for assignment of dower mole than 
three years after hii«=;band’s d<‘ath.— 
Edmundson v. Snodgiass, supra. 

63. Mith —Cummings v Schruer, 

211 NW 2.5. 236 Mich 628. af- 

iirmed Cummings v St breur, 214 
NW 199. 339 Muh 178 

SC—Tilton V Alrneda Farms, 192 
SE 153. 159, 184 SC. 195, citing 
Corpns Juris. 

19 C J p 559 note 8. 

64. Ill —^Whiting V. Nicholl, 46 Ill. 
230, 92 Am JJ 248. 

65. Ga—Crawford v. Watkins, 45 
S E 482. 118 Ga 631. 

19 C J. p 559 note 12. 

66. Ark—Brinkley v Taylor, 163 S. 

W. 521, 111 Ark. 305—Webb v. 

Smith, 40 Ark. 17. 
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band’s death.Other statutes do not begin to run 
until there is a possession in some one adverse to 
the dower claimant.®* The tenant’s possession of 
the land must be open, notorious, undisputed, and 
continuous for the required time,®* and must be ad¬ 
verse as against the widow.^® 

Widow’s possession of land. Under some statutes 
limitations against actions for dower do not begin 
to run while the widow is in possession and enjoy¬ 
ment of the land,^i as where she continues to re¬ 
side on her husband’s land without objection from 
the heirs under statutory authority to do so.^^ 
Where a widow in possession of all her deceased 
husband’s realty under homestead rights remarries 
and thereby terminates her homestead, her right of 
action to recover dower accrues on termination of 
the homestead and the statute runs as to limitations 
from the date of such remarriage.^* Amendments 
of limitation statutes by which former provisos ex¬ 
cepting cases wherein the widow is in possession are 
eliminated manifest a legislative intent to bar ac¬ 
tions for dower within the statutory period irrespec¬ 
tive of whether or not the widow was in posses¬ 
sion;*^* and under some statutes the widow’s pos¬ 
session does not toll the statute,^® which may begin 
to run although she has not been deforced of her 
dower nor deprived of possession of her husband’s 
lands and while she is in possession under her right 
of quarantine or otherwise,^® although where the 
widow is in possession under an agreement recog¬ 
nizing her dower rights there may be an estoppel to 


plead the statute of limitations.'^'^ 

Effect of disabilities. In determining whether an 
action for dower is barred under a statute prescrib¬ 
ing the time within which an action for dower 
should be brought, the time during which the widow 
IS under disabilities should be deducted if there is 
statutory authority for so doing,7* but not other¬ 
wise.^* 

Demand of doiver. Where a demand upon the 
tenant for assignment of dower is a prerequisite to 
the commencement of a suit for the recovery of 
dower, as discussed in § 89, it has been held that the 
statute begins to run from the date of the demand 
rather than the date of the death of the husband.*® 

d. Laches 

Ordinarily lachea bars a widow’s suit for dower; but 
the doctrine may be Inapplicable where the widow has 
been In possession or where her right has not become 
consummate. 

Although there is authority to the effect that the 
doctrine of laches has little, if any, application 
where dower has become a vested estate,the gen¬ 
eral view is that the doctrine of laches applies to 
claims for dower,** and that, aside from any stat¬ 
ute of limitations, the lapse of an unreasonable 
length of time before commencing an action for the 
recovery of dower will raise the presumption that 
the widow’s dower has been relinquished or other¬ 
wise barred or cut off, or will constitute such laches 
as to bar relief in a court of equity.** It has been 


C7. Ark.—Stidham v. Matthews, 29 
Ark. 650. 

19 C.J. p 660 note 15. 

68. SC—Rickard v. Talbird, 14 SC.' 
Rq 158. 

19 C J P 560 note 16. 

69. Ill.—Hart v. Randolph, 32 N.E. 
617, 142 Ill 521. 

19 C.J p 560 note 21. 

70. Iowa—Berry v. Furhman, 30 
Iowa 462 

19 C J. p 660 note 22. 

71. Ala.—^Williams v. Anthony, 121 
So 89, 219 Aia 98. 

19 C J p 659 note 10. 

72. Mich—Johnston v. Loose, 167 
N.W 1021, 201 Mich. 259. 

73. Mo —C M. Smith Bros Land & 
Investment Co v. Phillips, 233 S. 
W. 413, 289 Mo. 579. 

74. Mo —Edmonds v. Scharff, 213 
S.W. 823. 279 Mo. 78. 

78. Mo— Moore v. Hoffman, 39 S. 
W.2d 339, 327 Mo 862, 75 A.L R 
136—Edmonds v Scharff, 213 S.W. 
823, 279 Mo. 78. 

78. Mo.—Moore v. Hoffman, 89 S. 
W.2d 339, 827 Mo. 852, 75 A.L.R. 
186. 


Ohio.—Ater v, Simpkins, 16 Ohio 
App. 461. 

77. Mo —McFarland v. McFarland, 
211 SW. 23, 278 Mo. 1. 

Dlsaillnuance of aerreoxiient Msontial 
to start statute 

Where children recognized the 
dower right of a widow, and under 
an oral agreement gave to her one 
third of the net income of the land, 
no right of action accrued in favor 
of the widow under RevSt.1909 9 
372, until a disaffirmance of the 
agreement by the children and exclu¬ 
sion of the widow from her joint 
possession, hence 9 391 would not 
bar an action for an assignment of 
dower, even if brought more than 
ten years after death of husband.— 
McFarland v. McFarland, supra. 

78. Ga.—LaGrange Mills v, Kener, 
49 S.E. 300, 121 Ga. 429. 

19 C J. p 560 note 19. 

79. Mo.—C. M Smith Bros Land & 
Investment Co v. Phillips, 238 S 
W. 413, 289 Mo. 679. 

19 C.J. p 560 note 20. 

80l Me.—Chase v. Alley, 19 A. 897, 
82 Me. 234. 


N H —Robie v. Flanders, 33 N H. 
624. 

81. Ky—Trimble v. Kentucky River 
Coal Corporation, 31 S W 2d 367, 
235 Ky. 301. 

Right enforceable throughout wid¬ 
ow’s life 

(1) A widour’s right of dower in 
property ow'ned by husband during 
his life and conveyed by him by deed 
which widow did not sign was a 
vested right which widow could as¬ 
sert at any time during her life — 
Pugh V. Pugh, 130 S W 2d 40, 279 Ky. 
170. 

(2) Widow's dower on husband’s 
death being vested estate and she 
being in possession as much as ad¬ 
verse claimants, her rights could not 
be lost save by adverse possession 
for statutory period, and was not 
barred by laches, though not assert¬ 
ed until forty-three years after her 
husband’s death —^Trimble v. Ken¬ 
tucky River Coal Corporation, 31 S. 
W.2d 367, 236 Ky. 301. 

88 . Ala —Barksdale v. Garrett, 64 
Ala. 280, 38 Am.R. 6. 

83. Ark.—Arnold v. Arnold, 97 8. 
W.2d 634, 198 Ark. 109. 
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held that laches cannot be imputed to a widow so 
long as she continues in possession,nor to a wife 
during her husband’s lifetime, as her right has not 
accrued and that where a widow has filed her pe¬ 
tition for dower within the statutory period no sub¬ 
sequent laches will bar her rights where there has 
been no change of conditions rendering enforce¬ 
ment inequitable.*® Where the action is strictly le¬ 
gal, it is governed by the applicatory statute of lim¬ 
itations, and the equitable doctrine of laches has 

been held inapplicable.*7 

§ 91. Parties and Process 

a. Plaintiffs 

b. Defendants 

a. Plaintiffs 

While the widow Is generally the party plaintiff fn a 
suit for dower, in some Jurisdictions her creditors may 
bring fhe proceedings and anyone interested may in¬ 
stitute suit to quiet title as to dower. On the re¬ 
marriage of the widow her second husband has been 
held a proper but not a necessary party. 

If a widow marries during the pendency of her 
suit for dower, it is not erroneous to make her hus¬ 
band a co-complainant,** although it has been held 
that he is not a necessary party.** The husband’s 


§ 91 

heir or devisee or any other person having an in¬ 
terest in the lands to which dower has attached may 
for the purpose of quieting title institute proceed¬ 
ings for the admeasurement of dower,®® unless pre¬ 
cluded by their own acts®i or the provisions of the 
statute.®^ In those jurisdictions in which a wid¬ 
ow’s right to have dower assigned is held subject to 
execution by her creditors, as discussed supra § 76, 
it is very generally held that a court of equity may 
at the instance of such creditors cause the widow’s 
dower to be assigned,®® although there is authority 
to the contrary.®^ 

b. Defendants 

(1) In general 

(2) Tenants and persons in possession 

(3) Purchasers or owners 

(4) Heirs or devisees 

(1) In General 

Broadly speaking, all persons Interested In the land 
are proper or necessary parties defendant to proceedings 
for recovery of dower, but those lacking any interest 
should not be made parties. 

The right to have dower assigned can be enforced 
only in a proceeding to which all persons in interest 
are parties,*® and, in equity and under the statutes 


Fla—Pingrec v. De Haven, 105 So 
J47. 148, 90 Fla 42, citine: Corpua 
Juris. 

19 C J p 560 note 23. 

Delay In seeking’ relief may be 

t ons^idf rt d in suit by married woman 
to ha VO dower decreed in mortgraged 
f.trm on ground husband procured 
hc>r signature to mortgage by duress. 
—Pirtle V. Pirtle, 60 S W 2d 172, 166 
Tenn ISO 

Facts Bhowing* laches 

Claim will V)c barred when lands 
have been sold at sheriff's sale 
twenty four years, prior to claim and 
right had accrued for seventeen 
years, during which time claimant 
has lived in foreign state and has 
made no effort to protect her rights, 
and lands have been passing through 
hands of various parties —Pingree v. 
De Haven, 105 So. 147, 90 Fla 42. 
Facts not showing* laches 

Widow was not guilty of laches in 
prosecuting her suit for dower after 
her husband’s death on Feb 2, 19J1, 
111 property transferred by him prior 
to his marriage Jan 29, 1914, there 
being no testimony that she knew 
before his death that title to land 
was in another—Knights v. Knights, 
133 NE 377, 300 Ill 618 

84. Ill —Brumback v. Brumback, 64 
NE 741, 198 Ill. 66. 

19 C J. p 560 note 26 

Dnring daughter’s infancy 

Widow was not guilty of laches in 


not suing for assignment of dower 
whil<* she and daughter, together 
with other members of family, were 
living on land during deft^ndant 
daughlcr’s Infancy—Rickwood v 
Smith, 126 A. 79, 146 Md. 187 

85. Or—Sliinson v. Stimson, 13 P 

2d 368, 371, 140 Or. 507, citing 

Corpus Juris. 

19 C J p 560 note 27. 

86. Ill—GrIdlev v. Wood, 176 NE 
356, 344 Ill 153, 74 ALB 1162 

87. Ark—Fourche Ilivcr Lumber 
Co v Walker, 132 S W. 451, 96 
Ark, 540. 

88. Ala.—sportier v. Barclay, 15 Ala 
439. 

Suit by widow’s assignee in own 
name see supra § 75. 

89. Ala,—Portier v. Barclay, 15 Ala. 
439. 

Me—Walker v. Gilman, 45 Me 28. 

19 C J. p 501 note 37 

90. Ill —Clark v. Burnside, 15 Ill. 
62 

19 C J. p 661 note 38. 

91- Ala —Robertson v, Robertson, 
68 So 52, 191 Ala 297. 

Frocesdings hy heirs not barred 

(1) Claim of widow to entire 
homestead of deceased husband un¬ 
der his will will not bar equitable 
proceedings by husband’s heirs for 
assignment of dower and adjudica¬ 
tion of widow's claim —Waldin v 
Waldin, 123 So. 777, 98 Fla. 344. 
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(2) Under Comp Gen L 1927 § 5505, 
minor heirs of deceased husband 
were not required, in taking initia¬ 
tive in instituting equitable proceed¬ 
ings, to assign widow’s dower and 
did not, by permitting several vears 
to elapse waive right to proceed to 
have widow’s dower assignc^d — 
Moore v. Price, 123 So. 768, 98 Fla. 
276. 

92. N J —In re Hopper, 6 N J Eq 
32$ 

19 C J p 661 note 40. 

93. Mass—McMahon v Gray. 22 N. 
E 923, 150 Mass 289, 15 Am.S R. 
202, 6 LRA 748 

19 CJ p 561 note 42. 

94. RI —Maxon v. Gray, 14 R.I. 
641 

95. Ark—^Jameson v. Davis, 187 S. 
W. 314, 124 Aik. 399. 

Ill—Lavery v. Hutchinson, 139 IlL 
App 61 

Attorney charged with fraud and in 
chain of title 

Deceased husband's attorney, who 
became a voluntary grantee and 
grantor in the chain of title, was a 
necessary party to widow’s suit to 
secure marital rights in estate of 
husband wherein she charged attor¬ 
ney with fraud —Scher v Scher, 161 
A. 167, 163 Md 199 
Power of guardian ad litem to com¬ 
promise 

I Guardian ad litem of interests of 
I persons not in being or not then 
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in many of the states, all persons interested in the 
lands in which the widow seeks dower are properly 
made parties defendant,although it has been held 
that only those persons who have such an estate or 
interest in the lands as invests them with the pow¬ 
er, or makes it their duty, to assign dower therein 
can be properly joined and one who has no inter¬ 
est in the subject of the suit, and against whom no 
relief is asked and no decree can be rendered, should 
not be made a party.®® 

Particular interests. Aside from tenants, purchas¬ 
ers, and heirs or devisees, who are considered in sub¬ 
sequent subdivisions of this section, persons having 
various interests have been held to be or not to be 
necessary or proper parties defendant.®® Where 
suit is brought against a married woman to recov¬ 
er dower in lands owned by her, her husband, hav¬ 
ing an interest therein by the curtesy, should be 
made a defendant.^ Administrators and executors 
of the husband have not such an interest in the hus¬ 
band’s lands as will entitle them to be made par¬ 
ties and the husband’s creditors, whose claims are 
not secured by an encumbrance upon the lands, arc 
not necessary parties,® although they may be made 
parties if they so desire.^ A trustee has been held 
a necessary party defendant in an action brought by 
a widow for her dower where at the time of the 


husband’s death the lands were held by a trustee 
for the benefit of creditors,® or where lands were 
devised in trust by the decedent to trustees to hold 
the estate for the use of the wife for life, and on 
her death to convey to testator’s children,® or were 
held in trust under an agreement between the hus¬ 
band and wife for her benefit.*^ Persons who have 
had title in the lands but have conveyed all their in¬ 
terest to the present owners, are not necessary par¬ 
ties defendant ® A mortgagee is not a necessary 
jiarty where dower is assigned subject to the mort¬ 
gage, and no relief is sought against him ® 

(2) Tenants and Persons in Possession 

At common law an action for recovery of dower 
should be brought against the tenant of the freehold 
although others may have been in possession, but in 
equity and under statutes the action may be brought 
against anyone in actual possession. 

In those jurisdictions where the common-law ac¬ 
tion of dower is retained, the action must be brought 
against the tenant of the freehold at the time of the 
commencement of the action,^® although several 
other persons have had possession of the land and 
received the rents and profits.ii It ma> be brought 
against a tenant holding under color of title, al¬ 
though wrongfully in possession.^® A vendor in 
possession under a contract of sale has such a le- 


ascertainable, although made a par¬ 
ty to the proceedings, could not 
bind principals in widow's suit for 
dower by agreement or settlement or 
compromise—Abbott v. Rhode Is¬ 
land Hospital Trust Co , 140 A 35G, 
49 R.I. 87. 

06b Ark—Hewitt v. Cox, 15 S W. 

1026, 17 SW. 873, 55 Ark 225 
N.Y —Badgley v. Bruce, 4 Paige 98. 

97- N J —Drost v. Hall, 28 A 81, 
52 N J Eq 68. 

98. Ark —Goodman v. Moore, 22 
Ark. 191. 

Bill falliag to show Intorest 

In wife’s suit for assignment of 
dower in deceased husband’s realty 
which was sold under execution 
against husband, a bill not alleging 
that two persons who were made re¬ 
spondents owned or claimed any in¬ 
terest in the realty through the sale 
or otherwise was demurrable for 
failure to show that such persons 
were “proper parties *’—Edmundson 
V. Snodgrass, 187 So. 191, 237 Ala. 
426. 

99. Claimaat imdler laase 

PlamtifT, claiming under lease 
from deceased, was a necessary and 
proper party to proceeding for al¬ 
lotment of dower, in view of statu¬ 
tory provisions —Ingram v. Corbit, 
99 S.E. 18, 177 N.C. 318. 


Oae claiming title pazamonnt to 

that of the husband may on his own 
petition be made a party defendant 
in proceedings for dower —Hill v 
Bowers, 4 Heisk, Tenn , 272 
1 - Ill.—Morse v Thorsell, 78 Ill 
600. 

2. Ill —^Higgins V. Higgins. 76 N E 
86, 219 HI 146. 109 Am S R. 316. 

19 C J p 562 note 70 

3. NY —Matthews v. rhiryee, 3 

Abb Dec 220, 4 Keyes 525, 45 

Barb 69 

NC—Ramsour v. Ramsour, 63 N C. 
231. 

19 C J p 562 note 71. 

4. N.C—Welfare v Welfare, 12 S 

E 1025, 108 NC 272—Ex parte 
Avery, 64 N C 113—Ex parte 

Moore, 64 N.C 90. 

Tardy motion 

Deceased's creditors, who desire 
to contest claim of widow for dow¬ 
er in deceased’s real property, must 
move in apt time, and motion to be 
made parties on ground that dower 
assigned was excessive, nearly four 
months after Jury report allotted 
dower and nearly three months after 
report was confirmed by superior 
court, was too late.—Poindexter v. 
Call, 179 S.E. 335, 208 N C. 62. ' 

5. N.Y —Matthews v Duryee, 3 
Abb Dec 220, 4 Keyes 525, 45 Barb 
69. 


Tenn—Perkins v. McDonald, 3 Baxt. 
343 

6. NJ—^Droste v. Hall, Ch., 29 A. 
437. 

7- Tenn.—Watkins v. WatWns, 7 
Yerg 283. 

8. US—Laidly v. Huntington, W. 
Va., 7 set 855, 121 US 179, 30 

' LEd 883. 

Va—Blair v Thompson, 11 Gratt. 
441, 52 Va 441. 

9. Ark—Less v. Less, 199 S W. 85, 
131 Ark 232 

N J —Hartshorne v. Hartshorne, 2 N. 
JEq 349. 

Mortgage and alimony liens 

In proceedings for the allotment 
of dower, the owners of mortgage 
and alimony liens, by the Judgment 
made charges against the dower 
lands, were not necessary parties to 
the determination burdening the 
dower lands with such liens, since 
such liens wore not impaired by the 
division of the lands —Less v. Less, 
249 S W. 683, 158 Ark. 255. 

10. Mass —Parker v, Murphy, 12 
Mass 485. 

19 C.J p 661 note 46. 

11. Pa —Seaton v, Jamieson, 7 
Watts 533 

19 C.J. p 561 note 47. 

12. Mass.—Otis v, Warren, 16 Mass. 
63. 
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gal seizin in the land as constitutes him a tenant 
of the freehold, and he is a proper party defend¬ 
ant 3 but the writ cannot be maintained against a 
tenant for years,except as such procedure may be 
permissible within the provisions of statutes.^® 

Persons in actual possession. In equity and un¬ 
der the statutes in many jurisdictions, all persons 
actually occupying any portion of the lands in which 
dower is claimed are proper defendants.^® 

(3) Purchasers or Owners 

The owner of land at the time of beginning suit for 
dower is a proper party defendant, and where no ad¬ 
verse interests are involved he may be the only neces¬ 
sary defendant. The propriety of Joining in one suit 
different owners of different parcels of land wherein 
dower is sought is a question addressed to local prac¬ 
tice. Joint tenants should be joined as defendants. 

Where there are no adverse interests in the land, 
the owner at the time the action is commenced is 
the proper and the only necessary party defend¬ 
ant.^*^ 

Joinder of owners. In some jurisdictions dower 
cannot be claimed in one action against several 
alienees of the husband, each holding a separate 
tract or parcel of land, and only those persons in¬ 
terested in one parcel of the land are proper par¬ 
ties defendant.^® In other jurisdictions the widow 
is permitted to join as defendants in one suit the 
tenants of each of several parcels of land in which 
she claims dower,or she may bring separate suits 
against each owner of each parcel without joining 
the othersbut all the parties having or claiming 
an interest in each tract must be made defendants.-^ 


Joint tenants must be joined as defendants .22 By 
statute It has been required that the owners of all 
the land in which the widow claims dower be 
joined in one suit irrespective of their community 
of interest or want of it.23 

(4) Heirs or Devisees 

It is ordinarily necessary to join heirs and devisees 
of the deceased husband as parties to a widow’s suit 
for dower, although they need not be Joined where the 
land has been sold so as to divest their interest there¬ 
in. Objection for nonjoinder has been held personal to 
the heir. 

Ordinarily the heirs or devisees of the deceased 
husband are necessary parties to the widow’s action 
of dower where in possession or required to be 
joined as interested parties under applicable stat- 
utes,24 but not where the husband had sold the prop¬ 
erty in his lifetime,25 nor where the land “has been 
sold at an administrator’s sale.26 Where defend¬ 
ants seek to have the whole dower assigned out of 
the unaliened lands held by the heirs, to the exoner¬ 
ation of that aliened by the husband in his lifetime, 
the heirs are necessary parties, and must be brought 
in before a final decree can be rendered.^^ 

Objection to nonjoinder of heir. Where the heir 
at law has accepted and adopted an assignment of 
dower by commissioners, no other person is in a 
position to raise the point that the heir was not a 
formal party to the proceeding in which dower was 
admcasured.2® 

§ 92. Pleadings 

a. Complaint 


13. Pa—Jones v. Patterson, 12 Pa. 
149. 

14. Pea—(lalbraiLh v. Green, 13 
Serj? & R 85 

Va —Miller v Reverly, 1 Hen. & M. 

3b8, 11 Va 368 
19 C J p 561 note 50 

15. RI—Hills v Kills, 4 RI. 110 
19 C J p 561 iK.le 51. 

16. N Y —Chamberlain v. Chamber- 
lain, 43 NY. 424, modifylngr 3 Lans 
348 

19 C.J. p 561 note 52. 

17. W Va—Morgan v Blatchley, 10 
S K 282, 33 W Va 155 

19 C J. p 561 note 53. 

18- N.J.—Droste v. Hall, Ch., 29 A. 

437. 

19 C.J. p 662 note 64. 

19. Ind.—Galbreath v. Gray, 20 Ind 
290. 

19 C J. p 562 note 65. 

Xa Alabama 

(1) There is early authority to the 
effect that under statutes then in 
force It was necessary in applica¬ 
tions for dower at law to proceed 


separately against each parcel in 
cases where the lands aliened by the 
husband were then in the hands of 
several persons in severalty —Bar¬ 
ney V. Frowner, 9 Ala 901. 

(2) Recent decisions are to the 
effet t that a bill in equity for as¬ 
signment of dower in distinct par¬ 
cels of land separately owned is not 
multifarious for misjoinder of par¬ 
ties defendant—Deepwater Black 
Creek Coal Co v Long, 139 So. 236, 
224 Ala 63—Burton Mfg Co v. 
Long, 139 So. 236, 224 Ala. 62. 

20. Ill —Coburn v. Herrington, 29 N 
H 478, 114 111 104. 

19 C J p 562 note 56. 

21. W Va —Morgan v. Blatchley, 10 
SK 282, 33 W.Va. 155 

22. Ark.—Menifee v. Menifee, 8 Ark. 
9. 

19 C J. p 562 note 68. 

23. R.I —Sprague v. Stevens, 79 A. 
972, 32 RI 361. 

19 C.J. p 562 note 69. 

24. Ark—Jameson v. Davis, 187 S. 
W. 314, 124 Ark 399. 
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NC—^A. F Holt & Sons v. Lynch, 
160 SK 469, 201 NC. 404. 

19 CJ p 562 note 61. 

Residiiary legatee under husband’s 
will is necessary party in proceed¬ 
ings to assign widow’.s dower—U. 
S Fidelity & Guaranty Co v. Ed¬ 
mondson, 59 SW2d 4 88, 187 Ark. 

257. 

Ckintingesit remaindermen who are 

in being at the time should be joined 
as parties in a proceeding for dow¬ 
er—Hess v Hess, 135 NE 231, 233 
NY. 164, amrniing 189 N Y.S. 945^ 
198 AppDiv. 943. 

Reallotment 

Heir at law was necessary party 
to proceedings to reallot dower—In¬ 
gram v. Corbit, 99 S E. 18, 177 N.C. 
318. 

25. Va —Boyden v. Lancaster, 2 
Patt. & H. 198. 

26. Ark.—Webb v. Smith, 40 Ark. 
17. 

27- Va.—Bragg v. Tinkling Land, 
etc., Co, 78 SE 641, 116 Va 1. 

2& SC —Floyd V, Page, 124 S B. 
1, 129 S.C. 301. 
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b. Plea or answer 

c. Replication or reply 

d. Cross bill 

e. Issues, proof, and variance 

a. Complaint 

(1) In general 

(2) Marriage 

(3) Seizin or title of husband 

(4) Description of premises 

(5) Demand for assignment 

(6) Joinder of causes 

(1) Ill General 

PlaintifT’s initial pleading In a suit for dower should 
show the Jurisdiction of the court and allege facts sup¬ 
porting recovery, but it need not negative defenses nor 
include allegations respecting unessential nnatters. Er¬ 
rors in styling and in the prayer for relief are not fatal 
to an otherwise sufficient complaint. 

Plaintiff’s initial pleading in a suit for admeas¬ 
urement or recovery of dower should show the ju¬ 
risdiction of the court wherein it is brought,^^ and 


must set forth with reasonable certainty af><l preci¬ 
sion all the essential facts and circumstances on 
which the claim for dower rests, or which are re¬ 
quired by statute to be set forth such as the mar¬ 
riage of the dower claimant and the seizin or title 
of her husband, a description of the premises and 
the making of a demand for assignment, as more 
fully considered in subsequent subdivisions of this 
section. General allegations as to who is in pos¬ 
session of the lands in controversy are sufficient, 
these facts being peculiarly within the knowledge 
of dcfendants.31 In some jurisdictions the allega¬ 
tions must show who are the heirs at law.32 -Yhc 
complaint need not contain allegations as to matters 
not essential to recovery of dower,^^ and it is not 
necessary that the complainant should negative in 
her bill all or any of the facts by which her dow'cr 
might be a voided, 2 4 unless such prima facie defens¬ 
es appear on the face of the bill,^^ although it is 
proper for a bill to anticipate and avoid defenses,^® 
in accordance with long established chancery prac¬ 
tice. Where all necessary facts arc alleged, it is 


29. Ala—Dudley v. Rye, 95 So 810, 

209 Ala 164 

Am between clrcnlt and probate 
courts 

BUI filed in circuit court, if con¬ 
strued as one to have dower as- 
8ig:ned, was demurrable in that It 
did not state facts showing that an 
assignment by metes and bounds 
would be unjust, since, unless such 
an assignment would be unjust, the 
probate court had exclusive juris¬ 
diction under Code 1907 fifi 3825, 
3S3B —Dudley v. Rye, supra. 

Oonnty of probate 

A bill of complaint in a suit in 
equity instituted by widow against 
alienee of her husband for the as¬ 
signment of dower in real estate 
need not allege that the suit is 
brought in the county in which the 
will of the husband has been ad¬ 
mitted to probate, or administration 
of the estate granted, as Code c 66 § 
9 (Code 1913 S 3657), affects only ac¬ 
tions for dower provided for there¬ 
in, and has no bearing on chancery 
suit, which should be brought in the 
county whore the real estate is situ¬ 
ate—Andorsori v Stockdale, 117 SE 
563. 93 W Va 6.57 

30 . Ala—Jackson v. Rowell, 6 So. 

95. 87 Ala 685. 4 L R A. 637. 

19 C.J. p 663 note 79 
Talno of separate estate 

Under cod© provisions barring 
dower where the widow’s separate 
estate is in excess of her dower and 
distributive share of her husband’s 
estate, where widow’s bill, seeking 
sale for division of her deceased hus¬ 
band's land to determine and set 
apart her dower interest, showed 


that she had received one thousand 
dollars from an insurance policy on 
the life of her husband payable to 
her, this was her separate estate, 
and the bill should have shown that 
her separate estate did not exceed 
the value of her dower interest and 
distributive share in her husband’s 
estate.—Beck v. Karr, 95 So. 881, 209 
Ala 199. 

Initial pleading held siUBcient 

A petition alleging that intestate 
died over twelve months previously 
seized of realty not within a mu¬ 
nicipality, that plaintiff and in¬ 
testate were duly married, and that 
realty was deeded solely to Intes¬ 
tate, although plaintiff had one-half 
interest therein, and giving notice 
to intestate’s heirs of plaintiff’s in¬ 
tention to apply for dower, was suf- 
flcient as an application for dower 
as against a motion to dismiss in 
the nature of a general demurrer, 
notwithstanding failure to state 
cause for reformation of deed.—Hel¬ 
ton V. Shellnut, 197 S E. 287, 186 
Ga. 186. 

Initial ploading held Insnfflcient 

Where a widow, as a part of her 
bill praying for her distributive 
share of the personal estate of hei 
deceased husband, sets up a writ¬ 
ten agreement in which, for a con¬ 
sideration to be paid her, she and 
her husband ihutually agreed to re¬ 
lease any and all claims which either 
of them had or may have in tht 
property of the other, including thi 
release of dower by plaintiff ib tiie 
property of decedent, a demurrer to 
the bill should be sustained—Ch.*im- 
bers V. Pierce, 120 S.E. 912, 94 W.Va 
766. 


Snmxnons and complaint construed 

in a dower action as against defend¬ 
ant in capacitv as administrator and 
not in individual capacity—Flo>d v. 
I»uge, 124 S E 1, 129 S C 301. 

31. S C —Woodward v. Woodward, 
69 SE 232, 87 SC. 247. 

32. Ala.—Forrester v. Forrester, 38 
Ala 119 

19 C.J. p 563 note 85. 

33. W.Va—Anderson v, Stockdale, 
117 SE 653, 93 W Va 657. 

Age of widow 

The bill of complaint in a suit in 
equity instituted by a widow against 
an alienee of her husband for the as¬ 
signment of dower in real estate 
need not allege the age of the wid¬ 
ow, although her age may be a ma¬ 
terial factor to be considered by the 
alienee in making his election to pay 
a gross sum or Interest in lieu of 
dower, under Code c 65 8 12 (Code 
1913, § 3660)—Anderson v. Stock- 

dale, supra. 

34. Ala—Sanders v. Wallace, 21 So 
947, 114 Ala. 259 

Md—Willson V. Willis, 101 A. 694, 
131 Md 47 
19 C J p 563 note 86. 

Ownership of other lands 
Va—^Harmon v. Peery, 119 SE 126, 
137 Va 180 

19 C.J p 563 note 86 [a] (3). 

35. Ind.—Fisher v. Payne, 90 Ind. 
183 

19 C J. p 663 note 87. 

36. NJ.—Wright v. Wright, 8 N.J. 
Eq. 143. 

19 C.J. p 663 note 88. 
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immaterial that the bill is styled one for partition,®^ 
or that It prays for relief to which the widow is 
not entitled.38 Where the action is in ejectment 
against the occupant of the premises or one exer¬ 
cising acts of ownership therein, the complaint must 
allege facts sufhcient to show that defendant cither 
occupies, or exercises acts of ownership with re¬ 
spect to, the lands in controversy.^^ If the petition 
seeks to recover the statutory allowance in lieu of 
dower, the widow must claim under the statute and 
through her husband.''** Pending disposition of a 
motion to require plaintiff to verify her petition, de¬ 
fendants arc not required to plead to it.^i 

Ownership of land conveyed. Where the bill seeks 
the recovery of dower m lands conveyed during the 
husijand’s lifetime, a general allegation of owner¬ 
ship and source of title is sufficient to apprise de¬ 
fendants of complainant’s claim in that particular 
and is enough to put them on their defense 

(2) Marriage 

The complaint in a dower suit should show the 
marriage of plaintiff and in a proper case the court may 
order a bill of particulars in respect of such marriage. 

The pleading must show that plaintiff was mar¬ 
ried to decedent.''^ For this purpose it has been 
held insufficient for the demandant simply to al¬ 
lege that she is the widow of the decedent,^^ al¬ 
though averments of similar import have been sus¬ 
tained,^ ^ or held to be sufficient in cases where the 
allegations were not controverted.^® It is not nec¬ 
essary to allege the date of the marriage,^although 
there is authority to the contrary.^® The court has 
power to order a bill of particulars in respect of the 
marriage.^ ^ 

(3) Seizin or Title of Husband 

Plaintiff’s initial pleading in a suit for assignment or 
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recovery of dower should generally allege title or seizin 
In the husband at some time during coverture. 

Under rules governing the necessity of the hus¬ 
band’s title or seizin during coverture and at death, 
as discussed supra § 10, it is ordinarily essential for 
the dower demandant’s initial pleading to allege ti¬ 
tle or seizin of the husband, at some time during 
coverture, of such an estate as would entitle the 
widow to dower.***® 

Failure to file the title papers of decedent with 
the petition, as required by statute, is not ground 
for demurrer, but the proper practice is to have 
plaintiff ruled to file the title papers, if there are any 
accessible to hcr.®i 

(4) Description of Premises 

Plaintiff's description of the lands In which dower 
is claimed should be sufficiently definite to permit of 
their identification without reference to extraneous mat¬ 
ter, but a metes and bounds description is not essential; 
and an imperfect description should be attacked by mo¬ 
tion to make more definite and certain and not by de¬ 
murrer. 

It is sometimes provided by statute that the com¬ 
plaint or bill shall describe the property claimed 
with certainty and accuracy, so that it may be de¬ 
livered if plaintiff is entitled thereto, and independ¬ 
ently of statutory provision the description of the 
lands in which dower is claimed should be suffi¬ 
ciently definite to permit a delivery of the premises 
without reference to any description outside the 
writ,52 and with such definiteness that defendants 
may know to what lands a demand for dower re- 
fers.***^ It IS not, however, necessary that they be 
lescribed by metes and bounds, where they can be 
sufficiently distinguished by any other description.®^ 
Imperfect description is not a ground for demurrer; 
he remedy is by motion to make more definite and 
_ertain.®® Within the limitations applicable to the 
amendment of pleadings generally, the courts will 
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permit amendment of a pleading insufficiently de¬ 
scribing the land.®* 

(5) Demand for Assignment 

The plaintiff should allege the making of a demand 
for assignment of dower where this is prerequisite to 
maintenance of the suit, but otherwise need not do so. 

In those jurisdictions where a demand upon the 
tenant or other person who may be compelled to as¬ 
sign dower is a prerequisite to the commencement 
of an action for dower, as discussed supra § 89, the 
demandant must allege that such demand has been 
made.57 Except as thus required by statute a de¬ 
mand, being unnecessary, need not be alleged, al¬ 
though It may be desirable because of its effect up¬ 
on the claim for damages for withholding the dow- 

(6) Joinder of Causes 

Subject to code requirements a declaration or bill 
for assignment or recovery of dower may claim dower In 
separate parcels or plaintiff may bring separate pro¬ 
ceedings; causes of action for dower in distinct parcels 
separately owned should not be combined in a single 
count. 

It has been held that a declaration in a writ of 
dower®^ or a bill in equity for the recovery of dow¬ 
er®® IS not bad because it sets out and claims dow¬ 
er in several separate and distinct parcels of land. 
A widow entitled to dower in different tracts of 
land may file a bill for the assignment of dower in 
part of such lands, and afterward have dower as¬ 
signed to her in the residue in a separate proceed¬ 
ing,®^ unless the statute requires all dower claimed 
to be recovered in one proceeding ®2 Various par¬ 
cels of dowable property in possession of defendant 
may be described m one count.®^ Causes of action 
for dower in distinct parcels held by different ten¬ 
ants arc, however, separate, and under code plead¬ 
ing should be separately stated and numbered.®^ 

Damages for detention. Damages for detention 
must be recovered in actions or proceedings to re¬ 


cover dower, and are not recoverable in separate 
proceedings either in law or in equity as shown su¬ 
pra § 77. A suit for damages for detention apart 
from dower amounts to a splitting of causes of ac¬ 
tion.®® 

b. Plea or Answer 

(1) In general 

(2) Release or relinquishment; bar and 

assignment 

(3) Controverting marriage 

(4) Lack of title or seizin in husband 

(5) Jointure or other provision for wife 

(6) Limitations 

(1) In General 

The defendant's pleadings must comply with re¬ 
quirements of local practice. It has been held that he 
may plead in abatement matters such as absence of 
demand, misjoinder of parties, and alienage of the 
husband; that nontenure may be pleaded either in abate¬ 
ment or in bar; and that matters previously overruled 
under a plea in abatement may not thereafter be pleaded 
in bar. 

Where the common-law action by writ of dower 
unde nihil habet is retained, defendant may plead 
in abatement or in bar, as in other actions For in¬ 
stance, where a previous demand is necessary, de¬ 
fendant may plead in abatement that no such de¬ 
mand was made,®® or, in jurisdictions where such 
joinder is not permissible, that defendants hold sep¬ 
arate tracts and should have been sued separately,®"^ 
or that the husband was an alien.®® Defendant can¬ 
not plead in bar the same matter which has been 
overruled as a plea in abatement.®® A plea in abate¬ 
ment may be put in at any time before imparlance.^® 
The widow’s election to take homestead instead of 
dower should be pleaded as a defense and may not 
be raised by demurrer to her petition for a share 
of royalties in oil land."^^ 

Defendant’s pleading must conform to the require¬ 
ments of the practice in the court where the suit 


66b Mass —Atwood v. Atwood, 22 
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A special Imparlaaoe in an action 
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is brought. The plea or answer should be respon¬ 
sive to the allegations of the declaration, complaint, 
or bill.'^2 While several defenses may be pleaded, 
they should be consistent, except where the prac¬ 
tice may permit inconsistent defenses to be pleaded. 
If the matter set up in bar is insufficient, and friv¬ 
olous, the court in its discretion may strike it out 
without putting the adverse party to the inconven¬ 
ience or delay of a demurrer.'^^ In equity, a plea 
setting up a defense anticipated and avoided in the 
bill must deny tbc fads charged in avoidance, and 
be supported by an ansvver.'^s 

Nontenure. By the common law of England non¬ 
tenure could be pleaded only in abatement.'^® In 
the United Slates it may be pleaded in abatement, 
but It may also be pleaded in bar,'^^ unless it is pro¬ 
vided by statute that it can be pleaded only in abate¬ 
ment.'^'-^ 

(2) Release or Relinquishment; Bar and As¬ 
signment 

Defendant may plead in bar of an action for dower 
the elopement and adultery of demandant, prior as¬ 
signment and acceptance of dower, and release thereof. 
Where an inchoate right of dower has attached, defendant 
must specially plead any matter relied on to defeat it. 

Where an inchoate right of dower has once at¬ 
tached, any matter subseciucntly occurring which is 
relied on to defeat it must be sjiecially pleaded to be 
availalde as a defense.^^ Release of dower is a 
good plea in bar,^^ but it must be pleaded, and can¬ 
not otherwise be given in evidence,^2 ^nd if the stat¬ 
utes require any particular formality upon the part 
of the wife to constitute a valid release, conform¬ 
ity with such requirements must be alleged.^3 
plea which in effect alleges that the land in which 
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dower is asked is subject to a purchase-money mort¬ 
gage under which defendant claims has been held to 
state a complete defense.^^ The elopement and 
adultery of demandant is a valid plea in bar.®® So 
also it is a valid plea in bar, that dower has been 
assigned by the tenant and accejiled by the widow.®® 
A plea that dower has been assigned by the tenant 
is insufficient if it is not alleged that the widow en¬ 
tered and agreed to the assignment, that she accept¬ 
ed it, or that it was made to her satisfaction.®*^ That 
demandant received compensation for the annual 
value of her dower during the heir’s possession is 
not pleadable, but should be given in evidence in mit¬ 
igation of damages on the writ of inquiry.®® An 
answer which admits that the lands were owned by 
the husband, but does not aver that the widow had 
conveyed her interest therein, or that it had been 
sold away from her by legal process, is insuffi¬ 
cient on demurrer 

(3) Controverting Marriage 

Defendant may properly traverse demandant's mar¬ 
riage, but If he traverses only the marriage he may 
be deemed to admit all other material allegations of 
the complaint. 

The tenant may in his plea controvert demand¬ 
ant’s marriage wuth the person of whose lands she 
claims dowxr A pica that the marriage was un- 
law'ful which traverses no other material allegation 
must be construed as an admission of all the mate¬ 
rial allegations in the petition except the one trav¬ 
ersed At common law the issue of marriage was 
tried by the bishop’s certificate.^^ 

Mistake as to marriage. In a second wife’s suit 
for dower based on a dower agreement, allegations 
of defendants that such agreement was void because 
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at the time testator had had a first wife living whose 
divorce from him was invalid thereby making the al¬ 
leged second marriage invalid, were properly strick¬ 
en as insufficient in law since the mistake, whether 
unilateral or mutual, was one of law and not of 
fact.®^ 

(4) Lack of Title or Seizin in Husband 

Defendant may plead ne unques aeieie que dower 
that demandant’s husband never had such estate that 
he could endow her, thereby putting in issue oniy the 
seizin of the husband; but a tenant may not plead in 
defense that the husband under whom he claims was 
only colorably seized of the lands, nor may a defendant 
claiming to be tenant of the freehold set up under such 
plea title In a stranger under whom no one is claim¬ 
ing possession. 

The plea ne unques seisie que dower is the same 
as at common law, and is a plea that demandant’s 
husband was never seized of such an estate that he 
could endow the demandant.®^ This pica puts in 
issue only the seizin of the husband during cover¬ 
ture, and admits the fact of marriage and the death 
of the husb.ind A tenant cannot allege in de¬ 
fense that the demandant’s husband under whom 
he claims was only colorably seized of the lands held 
by him Under such plea defendant claims to be 
tenant of the freehold, and cannot set up title in a 
stranger under whom no one is claiming posses¬ 
sion ®7 Except as otherwise pro\idcd by statute a 
plea that the husband did not die seized of the land 
IS no bar to the action.®* 

(5) Jointure or Other Provision for Wife 

Jointure may be pleaded by way of equitable defense 
to a suit for dower, but an pverment merely that the 
widow received a specified amount of property from her 
husband states no defense. 

A jointure or a fair and reasonable antenuptial 
contract or other agreement whereby pecuniary pro¬ 
vision is made for the wife in lieu of her dower, 
as discussed supra § 55, may, if in conformity with 
statutory requirements or otherwise legally binding 
upon the parties, be pleaded by way of equitable de¬ 


fense to an action for dower.®® In pleading such 
contracts or agreements the pleader must state the 
facts upon which their validity depends.^ A mere 
averment that the widow had received a specified 
amount of property from her husband states no de¬ 
fense. ^ 

(6) Limitations 

Limitations should be specially pleaded. 

The statute of limitations must be specially plead¬ 
ed.® Where the statute does not run against a wid¬ 
ow in continuous possession of the lands, a mere 
averment that more than the period specified in the 
statute has elapsed since the death of the husband 
is insufficient.^ 

c. Replication or Reply 

Demandant should controvert new matter In the 
answer by her reply, but in a special proceeding wherein 
equitable defenses are set up it has been held unneces¬ 
sary to file a reply. 

As in other cases, plaintiff should controvert by 
her reply all material new matter in tbc an.swer.^ 
Where equitable defenses are set up in an answer in 
a special proceeding for the admeasurement of dow¬ 
er. It has been held that there is no necessity for 
filing a reply.® 

d. Cross Bill 

In a proper case a dower defendant may seek parti¬ 
tion by cross bill or may maintain a cross bill against 
the husband’s heirs for allotments of dower made under 
statute, although under the practice in some Jurisdictions 
defendant may not by answer and cross bill change a 
dower suit into a partition proceeding. 

Under a statute authorizing an equitable allot¬ 
ment of dower to be made in one or more parcels 
of tbe husband's lands in lieu of the whole, defend¬ 
ants owning the lands conveyed by tbe husband un¬ 
der a general warranty may prosecute a cross bill 
against the husband’s beirs to compel the latter to 
indemnify them for an allotment of dower out of 
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the lands so conveyed to theni.7 A defendant enti¬ 
tled to partition may maintain a cross bill for that 
purpose, and in proper cases, may pray to have the 
land sold for the purpose of partition as well as the 
assignment of dower.* Under other statutes it has 
been held that, where an action is instituted for as¬ 
signment of dower, defendant cannot, by his answer 
and cross petition, change the suit to one for par¬ 
tition and dower.® 

e. Issues, Proof, and Variance 

The general rules apply to quesftions of issues, proof, 
and variance arising in suits for the admeasurement or 
recovery of dower, and a prayer for general relief may 
be sufficient to permit assertion of dower based on 
failure of Jointure. 

Where issue is taken on the demandant’s marriage 
and her husband’s seizin, and an allegation of de¬ 
mand in her writ was not controverted, she is not 
held to a proof of such demand.^^ Unless the seizin 
of the husband is alleged by tWe widow, there can 
be no inquiry as to damages upon defendant’s de¬ 
fault Under an averment that the husband was 
“seized and possessed” of the lands described, evi¬ 
dence is admissible to show that the seizin w^as m 
fee.i2 The service upon a widow in mortgage fore¬ 
closure proceedings of a bill setting forth that she 
among others has or claims to ha\e some interest 
in the premises, but making no mention of the wid¬ 
ow’s right of dower, does not present to the court 
the' dower issue.^* A prayer for general relief in a 
petition for assignment of dower has been held broad 
enough, in the light of facts developed, to permit 
assertion of a claim for dower because of failure in 
wdiole or in part of jointure. 

In an heir’s suit for .idineasurcment of the wid¬ 
ow’s dower, the widow^’s waiver of claims for re¬ 
lief under separate defenses does not preclude her 
challenging an investigation of her claim to owner¬ 
ship of the properly, sustained by common-law ev¬ 
idence, by virtue of a devise to her in the alleged 
will of her husband. 

Variance. As in other cases a variance woll not 
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be held fatal unless it is in respect of matters legally 
essential to the issue or claim, so as materially and 
injuriously to affect the substantial rights of the 
parties, or unless it is misleading and prejudicial in 
character. 16 Hence an allegation in an answer that 
the dower has been released will be sustained, al¬ 
though varying from the evidence, if the main al¬ 
legation is proved ,1*^ and the rule applies where the 
proof as to the lands in which dower is claimed 
varies from the description or designation contained 
in the pleading.!* 

§ 93. Evidence 

a. Presumptions and burden of proof 

b Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

(1) In general 

(2) Marriage 

(3) Death of husband 

(4) Title or seizin of husband 

(5) Release or bar; misconduct of wife 

(1) In General 

Affirmative proof of the elements essential to sup¬ 
port dower, such as marriage, death of the husband, and 
his seizin, makes a prima facie case casting on defend¬ 
ant the burden of proving matter to defeat the widow's 
claim. 

All the elements essential to establish the widow’s 
right of dower, such as the marriage of the wife to 
the alleged husband, the seizin of the land by the 
husband, and the death of the husband must be af¬ 
firmatively proved by the widow.!® Proof of these 
facts makes out a primd facie case in her favor,2® 
and entitles her to dower unless defendant can show 
affirmatively stmiething wdiich defeats her claim."! 

(2) Marriage 

The dower claimant has the burden of establishing a 
valid marriage and must prove it, unless it has been 
admitted. 

The burden of establishing a valid marriage rests 
on the dower claimant,22 who must make due proof 


7. Ky—Richmond v. Harri.s, 43 S 

W 703, 103 Ky 38U, 19 Ky L 

1443. 

8 . Va —Kavanau^h v Shacklett, 69 
SE 335. Ill Va 423 

19 C J p 567 note 82. 

9. Ohio —Russell v Rus.sell, 16 Ohio 
CirOt 46, 8 Ohio Cir.Dec. 665 

10. Mass—Ayer v. Spring, 10 Mass 
80 

11. Ky —^Waters v. Gooch, 6 J. J. 
Marsh. 586, 22 Am.D. 108 

12 . Ala —Sheppard v. Sheppard, 6 
So. 275, 87 Ala 560. 

28 C.J.S.—13 


13. NY—Rewis v Smith, 11 Barli 
152. amrin(.d 9 NY 502, 6l Am D 
706 

14. WVa—.lacobs v Jacobs, 131 S 
E 44 9. 100 WVa 585 

15. N Y—Cooley V. Coolev 189 N Y 

S 577, 116 JVliso 157. afllrmed 194 
N Y S 925. 202 App Div 777 

10. S C —Smith v. Payst*nger, 9 S 
CL. 59. 

19 C J p 567 note 88. 

17. Ill.—Chicago Dock Co. v. Kin- 
zie, 49 in 289 


18. Iowa—Gilman v Sheets, 43 N. 
W. 299. 78 Iowa 499. 

19. Ga—(’’hapma.n v Schroeder, 10 
Ga 321 

20. Ill—Reich V. Berdel, 11 N.E. 
912. 120 Ill 499 

NY—SohifCor v Prijdon, 64 NY. 47, 
ailiirning 39 N Y Super 167 

21. NY—Roossle v Roessle, 148 N. 
Y S 659, 163 App Div. 344, revers¬ 
ing 142 NYS 984, 81 Mi.se 558 

SC—Jones v. Miller, 17 S C 380 

22. Mont —Shepherd & Pierson v. 
Baker, 262 P. 887, 81 Mont 185. 
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thereof,^^ unless the plea is of such a nature as to 
admit the fact,^^ and the burden of proof, as distin¬ 
guished from the burden of goings forward with, the 
evidence, is not shifted by her establishment of a 
prima facie case.25 

(3) Death of Husband 

The burden rests on the dower claimant to prove 
the death of her husband, unless it has been admitted. 
The presumption of death arising from long and un¬ 
explained absence is available to a widow suing for 
dower. 

If the death of the husband is denied, the burden 
generally rests on the widow to show it by proof, 
because, the existence of a person being once shown, 
he IS presumed to continue in life and the onus rests 
on the party asserting his death.26 Under a plea of 
ne unques seisie, the husband’s death is admitted 
and need not be proved.27 The presumption of 
death arising from long continued absence without 
being heard from is available to the widow seeking 
to recover her dower.26 

(4) Title or Seizin of Husband 

A widow suing for admeasurement or recovery of 
dower must prove the title or seizin of her husband, 
but, where the husband's possession is shown, he is 
presumed to have had title in fee supporting dower. 

A widow cannot recover either at law or in eq¬ 
uity unless it IS affirmatively shown that her hus¬ 
band was seized of the lands in which dower is 
claimed at some time during coverture, or under 
some statutes at the time of his death,29 although 
she will not be held to strict proof of her husband’s 
title to make out a prima facie case,20 as she is not 
the keeper of his title papers and this is especial¬ 


ly true where defendant is in possession under a 
conveyance from the husband.22 A constructive 
seizin or a right to seizin of the husband during 
coverture, if shown, will be sufficicnt.^^ jf defend¬ 
ant alleges that the husband’s seizin was instantane¬ 
ous or transitory, by deed and mortgage back, it is 
for him to show that the deed and mortgage con¬ 
stituted one and the same transaction.24 Where the 
husband conveyed the lands on the same day that 
they were granted to him, the widow is not required 
to prove actual possession by him, where no adverse 
possession is shown.25 A husband beneficially 
seized of land in possession during coverture is pri¬ 
ma facie seized in fee so that, in the absence of con¬ 
trary explanation, he is presumed to have had title 
to which the right of dower attached ,2® and, when 
It is shown that the husband was in possession of 
lands at the time of his death, claiming ownership 
of them, the presumption is that he was seized 
thereof, and it is for any person setting up adverse 
title to rebut this presumption as in other cases of 
dispute as to title 27 Facts disclosed by entries in 
a sheriff’s lK>oks showing sale of land under execu¬ 
tion against the husband authorize the presumption 
of seizin in the husband during covertiire.28 

(5) Release or Bar; Misconduct of Wife 

The burden ordinarily rests on defendant to prove 
the validity of an agreement barring dower, and he also 
has the burden of proving the misconduct of the wife. 

Ordinarily the burden rests on those opposing re¬ 
covery of dower to prove the fairness and validity 
of an agreement barring dower,29 whether a release 
given during coverture^® or an antenuptial agree- 


23. Utah—Hilton v Snyder 108 P 

698, 37 Utah 384. Ann Cas.l912C 

241 

19 CJ p 568 note 98 
SenutrriaiTe oI wife 

In an action by a woman having a 
living husband, for dower out of the 
Indian allotment of a man with 
whom she had contracted a common- 
law marriage, the presumption was 
that she was divorced from her 
common-law husband, and hence she 
was not dowable out of his allot¬ 
ment.—Clarkson v Washington, 131 
P. 935, 38 Okl. 4. 

24. Ky —Tomppert v Tomppert, 13 
Bush 326, 26 Am R. 197. 

N.J.—Sheppard v. Wardell, 1 N.J. 
Law 452. 

19 C J. p 568 note 99. 

25. Mass.—Nichols v. Munsel. 115 
Mass 667. 

20L U.S.—^Battln v. Bigelow, N J., 
2 F.Cas.No.1,108, Pet.C.C. 462. 

19 C.J. p 569 note 16. 


27 . N J —Sheppard v. Wardell, 1 N 
JLaw 452. 

28. Ill—Whitney v Nicholl, 46 Ill 
230, 92 Am D. 248 

19 C.J p 569 note 18 

29. Ala—Steele v Brown, 70 Ala 

235 

Me —Mann v. Bdson, 39 Me 25. 

19 C J p 668 note 7 
90. Mo —Cazier v Hinchey, 44 S.W. 
1052, 143 Mo 203—Gentry v Wood- 
son, 10 Mo. 224 

31. Mo —Cazier v Hinchey, 44 S W. 
1052, 143 Mo. 203. 

92. Ala.—Steele v. Brown, 70 Ala. 

235. 

19 C J p 568 note 10. 

33. Me.—Mann v. Bdson, 39 Me. 

25. 

Miss—Ware v. Washington, 14 Miss. 
737. 

34. Me.—Grant v. Dodge, 43 Me. 489. 

36b N T.—McIntyre v. Costello, 47 

Hun 289. 


36. Ala—Ray v Farrow, 100 So. 
868, 211 Ala 445 

37. Ga.—McCullers v. Haines. 39 Ga, 
195 

19 CJ p 568 note 14. 

38. SC—Ex parte Steen. 37 S E. 
829, 69 S.C 220. 

39. Ala —McCollough v McCol- 

lough, 185 So 417, 237 Ala 77 

Ohio.—Speckman v Speckman, 16 
Ohio App 283. 

40. Ala—Rash v. Bogart, 146 So. 
814, 226 Ala. 284 

Burden, of proving fUl knowledge 

When a wife, during coverture, is 
induced without adequate considera¬ 
tion to release her interest m her 
husband’s estate, such as dower or 
exemptions, the burden is on the hus¬ 
band or those benefited to show that 
she fully and voluntarily entered in¬ 
to the conveyance with a full knowl¬ 
edge of her interest in the estate and 
its approximate value.—McCollough 
v McCollough. 186 So. 417, 237 Ala. 
77. 


194 



28 C.J.S. 


DOWER 


93 


ment,^i and, where it is shown that before mar¬ 
riage a wife had no property, in the widow’s suit 
for dower the burden rests on defendants to prove 
the fairness of an antenuptial agreement whereby 
husband and wife each relinquished his or her in¬ 
terest in the property of the other spouse.^2 vol¬ 
untary conveyance by the husband on the eve of 
marriage without the wife’s consent being presump¬ 
tively fraudulent, the burden is on the grantee to 
establish its validity,^^ ^nd, if a husband makes a 
gift of the greater part of his property without his 
wife’s consent, a prima facie case of fraud arises 
throwing the burden of explanation on the benefici¬ 
aries.^^ If by statute a wife has a right of dower 
as purchaser in property held by her husband on a 
trust of which she had no notice, the burden is on 
her to show absence of notice.^5 jf widow’s 
dower depends on the value of the lands at the time 
of alienation, the presumption is that the value at 
such time was substantially the same as at the time 
of bringing the action.^® If it is sought to bar the 
widow’s dow'er by an alleged pecuniary provision 
in lieu of dower taking effect on the husband’s 
death, the burden of proving its fairness is on the 
husband’s executor.^ Where a pecuniary or other 
provision in lieu of dower is unreasonably dispro¬ 
portionate to the husband’s means, the presumption 
is against its validity, and the burden is on those 
asserting it as a bar to establish its validity.^® A 
release of dower will be presumed from a wife’s 
receiving a separate maintenance under articles of 
separation during her husband’s life, and for a long 
period after his death.^**^ 

A presumption may arise against the w'ldow’s 
claim of dower by a failure to assert it for an un¬ 
reasonably long period of time.®® 

Misconduct of unfe. A defendant intcniosing the 
wife’s elopement and continued adultery as a bar 


of dower must prove all the essential facts consti¬ 
tuting the offense,®^ and the burden rests on those 
alleging the wife’s unlawful desertion of her hus¬ 
band as a bar to recovery of dower by the widow 
to prove such claim.®2 Misconduct of the wife can¬ 
not be shown by a presumption founded on another 
presumption.®^ 

b. Admissibility 

(1) In general 

(2) Death of husband 

(3) Title or seizin of husband 

(4) Release or bar, misconduct of wife 

(1) In General 

The rules governing the admissibility of evidence In 
civil proceedings generally control its admissibility in 
suits for the admeasurement or recovery of dower, and 
matters such as a demand for assignment may be proved 
by direct or circumstantial evidence. 

Where a demand is essential, it may be proved by 
admissions of the party of whom it is made, by pos¬ 
itive and direct or by circumstantial evidence ®^ Re¬ 
citals in the deed by which defendant holds the lands 
recognizing the widow’s right of dower can be re¬ 
sorted to only in case of loss of primary evidence.®® 
Duly recognized mtirtality tables showing the prob¬ 
abilities of life are admissible to prove the value 
of dow'er rights.®® In a common-law action of dow¬ 
er brought by a widow who had not joined her hus¬ 
band in a deed of assignment for the benefit of his 
creditors, it is incompetent to show that no action 
was brought by plaintiff against the assignee for 
dower, during his administration of the estate; or 
that an auditor had decided adversely to plaintiff’s 
claim for dower against funds in the hands of the 
assignee ®'^ 

In an action for land alleged to have been set off 
as dower, the findings and acts of the arbitrators or 


41. Ohio —Spcckman v. Speckman, 
15 Ohio App 283 

42 . Ky—Early v. Early, 207 S.W. 
466, 182 Ky 757. 

43. Ill —Dunbar v Dunbar, 98 N.E. 
663, 254 Ill. 281. 

44. Ky —Rowe v Ratliff, 104 S.W 
2d 437, 268 Ky. 217 

Rule that inchoate right of dower 
may not be divested without act 
of wife see supra § 48. 

46. Mont.—Hufflne v. Lincoln, 160 
P 820, 52 Mont. 585. 

46. N.Y.—Marble v. Lewis. 53 Barb. 
432. 

47. N Y.—^Warner v. Warner, 18 
Abb.NCas. 151. 

Where rent hae been aealgi&ed to 

the widow with her consent and ac¬ 
cepted by her, in order to bar her 


dower. It must appear that the rent 
will endure for her life—Elllcott v 
Mosier, 11 Barb. 574, affirmed 7 N Y 
201 . 

48 . N.Y.—Pierce v. Pierce, 71 N Y. 
154, 27 Am R 22. 

Pa.—Shea’s Appeal, 15 A. 629, 121 
Pa. 302, 1 LR.A. 422 

49 . Pa.—Evans v Evans, 3 Yeates 
507. 

50. Ala.—Robert Graves Co v. Mc- 
Dade, 19 So. 86, 108 Ala 420. 

N.H —Bernard v. Edwards, 4 N H. 
321. 

61. Fla.—Henderson v. Chaires, 6 
So. 164, 25 Fla. 26, 37. 

19 C.J. p 569 note 22. 

68. Pa.—^In re Schreckengost’a Es¬ 
tate, 77 Pa Super. 235. 
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63. Mo —Murray v. Scully, 167 S.W. 

1017, 259 Mo 57. 

19 C J. p 669 note 23. 

54. Me —Luce v. Stubbs, 35 Me. 92. 

55. N Y.—Jewell v. Harrington, 19 
Wend. 471 

56. Ill—McHenry v. Yokum, 27 Ill. 
160. 

Use of tables unnecessaxy under 
facts 

Resort to life expectancy tables 
was unnecessary, where rights of 
widow and cestui que trust under 
will were determinable by methods 
prescribed by statute —Abbott v. 
Rhode Island Hospital Trust Co, 140 
A. 356, 49 R.I 87. 

57. Pa.—McFadden v. McFadden, 32 
Pa.Super. 634. 
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commissioners of dower agreed on by plaintiff and 
the purchaser of the land at a sherifTs sale are com¬ 
petent.^* 

(2) Death of Husband 

Death of the husband may be proved by any com¬ 
petent evidence, such as testimony of the demandant, 
but probate records have been held inadmissible for 
such purpose except as ancient documents. 

Under general rules governing proof of the fact 
of death, as discussed in Death § 9, demand int’s 
own tcsiiniony as to her husband’s death is admis¬ 
sible and reputation in the family as to the death 
of the husband is competent to show prima facie 
that fact It has been held that in an action for 
the admeasurement of dower records of a court of 
probate showing the probate of the will of the hus¬ 
band or the administration of his estate are only 
evidence in proceedings arising out of the will or 
connected with the estate, except in cases where 
from lapse of time they arc competent under the 
rules for the admission of ancient records.*^ 

(3) Title or Seizin of Husband 

Evidence offered on the issue of the husband’s title 
or seizin in a suit for admeasurement or recovery of 
dower will be admitted where competent, relevant, and 
material under the general rules, but will be rejected 
where irrelevant or otherwise objectionable. Subject 
to such general rules title, seizin, or possession of the 
husband may be proved by office copies of deeds or by 
parol. 

The general rules governing admissibility of ev¬ 
idence in civil proceedings apply to admissibility 
of evidence to prove title or seizin of the husband 
in a suit for dower, and under such rules evidence 
offered on the issue of the husband’s title or seizin 
is properly rejected where irrelevant Office cop¬ 
ies of deeds are admissible to prove the title and 
seizin of the husband,** without proof of the loss 


of the original, since a wife has no right to the cus¬ 
tody of her husband's deeds *4 Where the tenant 
claims to hold under a deed antedating the widow's 
marriage, it is competent for her to show the date 
of the delivery of the deed.*^ The recitals in a 
mortgage in which the wife did not join are inad¬ 
missible to affect her right of dower in the lands 
mortgaged.®* The tenant, if he does not claim un¬ 
der decedent, may show by parol that decedent 
never had any beneficial interest, and that he recon- 
veyed to his grantor or to some one designated by 
him ,*7 but the tenant cannot show that decedent, 
under v\hom he claims, was only colorably seized 
by virtue of a deed made to defraud the creditors 
of his grantrir ** Parol evidence is admissible to 
pro\e that the land granted to the hiisbanel of de¬ 
mandant IS the lanel as to which she claims dower*** 
Oral declarations of the hiisbanel are admissible to 
show^ the e'xtent of his jiossession,'^* and his declara¬ 
tions made at the time of his purchase of the lanels 
inehcating his interests therein are comiieteiit, but 
declarations made subsequent to the purchase are 
incompe'tent HiS declarations as to his equitable 
title are not admissible."- 

(4) Release or Bar; Misconduct of Wife 
Parol evidence may be admissible to show the cir¬ 
cumstances surrounding execution of an instrument of¬ 
fered in bar of dower. The admissibility of evidence as 
to the alleged adultery of the wife will depend on the 
substantive rule governing the effect of her miscon¬ 
duct. Court records may be introduced to show the re¬ 
lations between husband and wife where such relations 
are material to the issue of her alleged desertion barring 
dower. 

Where an anteiiiqitial contract or a pecuniary 
provision in lieu of dowser is relied on as a b.ir, 
parol or other evidence outside the instrument is 
admissible as tending to show the circumstances of 


58. SC—Hazelwood V Mayes, 96 S 
B 672, 111 SC 23. 

69. Mass—Flynn v. Coffee, 12 Allen 
133. 

60. Me—Cochrane v. Libby, 18 Me. 
39. 

61. N Y —Carroll v Carroll. 60 N.Y. 
121, 19 AmR 144. 

19 C J p .^70 note 44 
Admissibility of letters of adminis¬ 
tration to prove death generally 
see I>cath § 9. 

62 . Pa.—Bndgeford v. Groh, 156 A. 

612, 102 Pa Super 138, affirming 

13 Pa.Dlst & Co 704, affirmed 168 
A. 260, 306 Pa 554 See Bndpeford 
V. Groh, 160 A 451, 306 Pa. 566. 

BlBpositlon of stirpliu over pnrcliase- 
money fundJi 

In action to establish wife’s inter¬ 
est in realty which husband conveyed 


without wife’s Joinder, evidence that 
check for surplus remaining: out of 
husband’s deposit with title company 
on purchase of property W'as made 
out to bij^amous wife, offered to show 
purchase money had been paid by 
her, was properly rejected, as not 
relevant to prove or support the 
conclusion that the purchase money 
had been furni.shed by the biira- 
mous wife so as to vest title in her 
and not in the husband causing^ the 
latter to lack the htneficial title 
essential to support dower —Bridge- 
ford V. Groh, supra. 

63. Me—Kidder v. Blaisdell, 45 Me 
461. 

19 C J. p 569 note 30. 

64. NH—Stevens v. Reed. 87 N.H. 
49. 

S C —Smith V. Paysenger, 9 S.C.L 
59. 

19 C.J. p 569 note 31. 
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65. NY—Keator v. Dimmiik, 46 
Barb 158 

66. SC—Tibbetts v. Langley Mfg 
Co, 12 SC 465. 

67. Tow^a—Johnston v Jickling, 119 
NW. 746, 141 Iowa 444 

TO. Me —^Kimball v. Kimball, 2 Me 
226 

19 C J p 569 note 35. 

69. Md —^ICeefer v. Young, 2 Harr & 
J 53. 

70. S C —Forrest v Trammell, 22 S. 
CL 77. 

71. Ohio.—Derush v. Brown, 8 Ohio 
412. 

S C —Pruitt V. Pruitt, 35 S.E 486, 67 
S.C. 155. 

19 C.J. p 670 note 38. 

72. Me. —Mann v. Bdson, 39 Me. 
25. 
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the parties and the intention of the husbandJ^ 
Where want of sufficient consideration is alleg^ed for 
the purpose of showing the invalidity of a release 
of dower, the value of the estate is legal and mate¬ 
rial evidencc.74 Where a husband has a right to 
defeat dower by a Injiia fide conveyance, the motive 
of the husband may be shown by evidence of family 
disturbances between the husband and wife,"^^ and, 
where it is alleged that the husband conveyed his 
lands in fraud of plaintiff’s dower right, to the 
knowledge of the grantees, the husband’s letters to 
the wife containing evidence that he was clandes¬ 
tinely conveying his property are admissible in her 
behalf Where defendants claimed that plaintiff 
had agreed to waive her dower rights, evidence that 
plaintiff cared little for her husband is immatcrial.^^ 

Misconduct of zvtfc. Where a wife living in adul¬ 
tery IS barred of dowar, jiroof of adultery may be 
given in an action at law for dower,but, where 
by statute a wife can be barred of dow'er only by 
a conviction of adultery in an action for divorce, the 
forfeiture of dower cannot be established by proof 
of adultery in any other action The relations be¬ 
tween husband and wife, w^here relevant to the is¬ 
sue of her alleged willful and malicious desertion 
urged in bar of dower, may be showui by aptiropnate 


court records.*® 

c. Weight and Sufficiency 

(1) In general 

(2) Marriage 

(3) Death of husband 

(4) Title or seizin of husband 

(5) Release or bar, assignment of dow¬ 

er; misconduct of wife 

(1) In General 

The general rules control as respects weight and 
sufficiency of evidence in suits for the admeasurement 
or recovery of dower and in accordance therewith the 
demandant should prove her case by clear evidence, al¬ 
though proof that the husband died in exclusive pos¬ 
session of the lands may make out a prima facie case 
for dower. 

Under the general rults governing weight and 
sufficiency of evidence in civil proceedings, which 
apply to suits for the admeasurement or recovery of 
dow'er,^! evidence in particular cases has been held 
sufficient or insufficient to show sundry matters,*2 
such as the making of a demand for assignment of 
dow'er,^^ duress inducing a wife to execute a mort¬ 
gage barring her dowx-r,*^ fraud on the wife’s dow¬ 
er rights Similar applications have been made 


73. Va—Ambler v Norton, 4 lien 
& M 23, 14 Va. 23 

74. I*a—Parks v. Dunkle, 3 Watts 
& S 291 

75. (Ja—Flowtrt. \. Flow'ers, 15 S 
F 8*j1. SO Fa fi32, IS LRA 75 

19 P J p 570 note 4 7 

76. Mo—Rice v Waddill, 67 S W. 
GOB. 168 Mo 99 

19 C J p 570 note 48. 

77. Ill —McRridge v Hawthorne, 
109 N E 262, 268 Ill 456 

78. S C —Bell V Nealy, 17 SCR. 
312. 19 Am D 686 

79. NY--ritts V Pitts, 52 NT 
593. affirming 13 Abb Pr N S 272. 
44 How Pr 64. 

80. I*.T —In re Schrockengost’s Es¬ 
tate, 77 Pa Super 236 

Order of support 

An ordet of support issued by the 
court of quarter sessions is admis¬ 
sible In evidence to establish the 
relations between the widow and her 
deceased husband where It is claimed 
in dower proceedings that the wid¬ 
ow had willfully and maliciously de¬ 
serted her husband so as to forfeit 
the right to dower—In re Schrecken- 
gost’s Estate, supra 

81. Ark—Thomas v Langley, 138 
SW2d 380 

I>el—Petition of Prisby, 110 A. 673, 
12 DelCh 431. 

Mont.—Green v. Baker, 214 P. 88, 66 j 
Mont. 668 . | 


N .7 —Morello v 

Fantalupo, 

, in 

A 

255 91 N 1 Eq 

415 



Va—Human v 

Harman, 

124 

S E 

273. 139 Va 508 



AV Va —Hal ten 

V Hatlen 

157 

S E 

582. 110 W'Va 
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Evidence held sufficient to support 
recovery of dower 

Kv—Laferty \ Robinson, 44 SW 
2d 521 241 Ky 512 

82. Ownership of holdincr company 
stock 

(1) Evidence was insufficient to 
show that a widow’s deceased bus- 
band was the beneficial owner of 
stock in a family holding corporation 
which he had given to his sons be¬ 
fore he married widow and did not 
entitle widow to dower therein not¬ 
withstanding some continued con¬ 
trol over corporation by husband 
after gift of its slock to sons — 
Lange v. Lange, 182 So 807, 133 Fla 
447 

(2) Evidence sustained chancellor’s 
conclusion that cashier’s checks 
which decetised husband indorsed to 
his son shortly before his death rep¬ 
resented cash which belcmgtd to a 
family holding corporation but did 
not entitle widow to dower therein 
in view of conclusion that deceased 
husband’s gift of his interest in cor¬ 
poration to his sons was valid — 
Lange v. Lange, supra. 

(3) Evidence sustained chancellor’s 
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finding thnt tra\elc‘r’s checks which 
deceased hu^bnnd h ul tran^ferred to 
his son '^hortl> Ixlore his death 
were an as*5e| of the estate in whuh 
w idow had a dower i ighl —Lange v 
Lange, .supra 

83. Ill—t?ee Schrciber v Schreiher 
207 IllApp 511 

Me—Lute \ Stubbs, 35 Mi 92 

Proof that written demand was left 
at house 

Where a demand for dow'er is a 
prerequisite to the tommencernent of 
an action, piciof that a paper ad- 
dressf'd to the ten.int and sut>scribed 
bv the w'ldow demanding dow'er was 
seasonably left at bis dw'elling house, 
wheie it was read by some of the 
inmates, taken in connection with his 
admission that the dower had been 
demanded of him, will authorize the 
inference that the paper was duly 
received and its contents under¬ 
stood by him —Luce v Stubbs, supra 

84. Tenn —1‘irtle v I’lrtle, 60 S W 
2d 172, 166 Term 180 

Evidence held insufficient in wid¬ 
ow’s suit for dower to show that 
cluress was practisc>d by her hus- 
liand to secure her signature to a 
mortgage in which she had joined — 
I'lrtle V. Pirtle, supra 

85. Ill—Geiger v Merle, 196 NE 
497, 360 Ill 497. certiorari denied 
56 set. 154. 296 U.S. 630. 80 L. 
Ed 448. 
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to the nonresidence of the wife,*® and the value 
of the land.*^ Proof that the husband died in the 
exclusive possession of the lands makes out a pnma 
facie case for dower therein.** Proof of service of 
summons on defendants and their default will not 
alone sustain a judgment in an action for dower, 
but the material allegations of the petition must be 
proved.*^ Where a widow claims dower in lands 
which her husband has conveyed in his lifetime, she 
should not be permitted to recover on a doubtful 
right, but should be required to make out a clear 
case 

(2) Marriage 

Under the general rules governing proof of marriage, 
which apply to suits for admeasurement or recovery of 
dower, reputation, cohabitation, and acknowledgment of 
the marital status ordinarily suffice to prove the mar¬ 
riage without production of record or eyewitness evi¬ 
dence of the ceremony. 

The rules governing weight and sufficiency of ev¬ 
idence to show marriage generally, as discussed in 
the C.J.S. title Marriage § 45, also 38 C.J p 1330 
note 96-p 1345 note 97, apply to proceedings for the 
admeasurement or recovery of dower,and gener¬ 
al reputation, cohabitation, and acknowledgment are 
sufficient to establish the marriage, without produc¬ 
tion of the marriage register, or the introduction of 
eyewitnesses of the ceremony.^2 allegation that 

the widow had been divorced, however, cannot be 
established by reputation or by the statements of 
the parties.^* 

(3) Death of Husband 

Death of the husband may be sufficiently shown in a 


suit for the admeasurement or recovery of dower by 
family reputation or by prolonged and unexplained ab¬ 
sence. 

In a suit for dower, reputation in the family has 
been held prima facie proof of the fact of the hus¬ 
band’s death,®^ and a long continued absence, with¬ 
out being heard from, will as in other cases author¬ 
ize a presumption of death sufficiently establishing 
that fact in an action by the wife to recover dow¬ 
er.®® 

(4) Title or Seizin of Husband 

The widow may sufficiently prove the title or seizin 
of her husband by evidence raising a fair presumption 
thereof and may establish a prima facie case by showing 
the husband’s unexplained possession of the land during 
coverture or, in the absence of countervailing evidence, 
by proof of his conveyance of the land. 

The widow is not required to make strict proof 
of her husband’s title or seizin by a production of 
the deeds, but it will be sufficient if she produces 
such evidence as raises a fair presumption thereof,®® 
and Under general rules the evidence in particular 
cases has been held sufficient or insufficient to estab¬ 
lish title or seizin in the husband or to show par¬ 
ticular facts bearing on such matter ®7 Deeds arc 
admissible, however, and demandant need not go 
further back in showing title than a conveyance in 
fee to her deceased husband.®* A deed from a per¬ 
son having previous possession of the lands, con¬ 
veying the lands to the husband in fee simple, and 
a possession by the husband under such deed is suf¬ 
ficient prima facie evidence of seizin to entitle the 
widow to dower, in the absence of proof to the con¬ 
trary.®® It has been held that a conveyance to the 
husband without evidence that he entered into pos- 


Ky.—Rowe v Ratliff. 104 S W 2d 
437, 268 Ky 217—Anderson v An¬ 
derson, 240 S W 1061, 194 Ky. 

763 

19 C J p 570 note 53 [cj 

Bvidence lield snlllcieiLt to allow ac¬ 
tual fraud 

Ky—Rowe v Ratliff. 104 S.W 2d 
437, 268 Ky 217 

86 . Neb—Miner v Morgan, 119 N 
W 781, 83 Neb 400 

19 C J p 570 note 53 [d] 

87. Or—Hanley v Kubli, 74 P. 224, 
rehearing allowed 76 P 209 

19 C.J p 570 note 53 [e]. 

88 . Me —Barton v. Hinds, 46 Me. 
121 

88 . N y —Dwyer v Dwyer, 13 Abb ' 
Pr.,N.S. 269. 

90. Ky —Saunders v Hamilton, 82 
S.W. 630, 26 Ky.L 851 

91. Ill.—Robinson v Robinson, 68 
N.E:. 906, 188 Ill. 371. 

19 C.J. p 671 note 68. 


Ceromonlal marzlaere 

NY—Fisk V. Holding, 148 NYS 
601. 163 AppDiv 85. 

Couixuou.law marrlaere 
Ill—Manning v Spurck, 65 N £ 342, 
199 Ill. 447 

98. Me —Carter v. Parker, 28 Me. 
609 

Md —Sellman v. Bowen, 8 Gill & J 
50, 29 Am.D 524. 

NH—Stevens v. Reed, 37 N.H. 49 
N Y.—Van Gelder v. Post, 2 Kdw. 
677 

19 C.J. p 671 note 69. 

93. Iowa —Cruize v. Billmire, 28 N. 
W 657, 69 Iowa 397. 

94. Me.—Cochrane v Libby, 18 Me 
39 

95. Ill.—^Whiting v. Nicoll, 46 Ill. 
230. 92 Am D. 248. 

N.J —^Wambough v. Schank, 2 N.J. 
Law 229. 

96- Ill—Becker v Quigg, 64 Ill. 390. 
S C.—Stark v. Hopson, 22 S C 42 

97. Ky.—Hatfield v. Hatfield, 56 S- 
W.2d 6, 246 Ky 359. 
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Delivery of deed after marriage 

Evidence held to support chancel¬ 
lor’s finding that father’s deed to son 
was not delivered until after fa¬ 
ther’s remarriage, entitling second 
wife to dower —Hatfield v Hatfield, 
supra. 

Bvldence held to show that the hus¬ 
band never had any beneficial in¬ 
terest 

Iowa—Johnston v Jickling. 119 N. 

W. 746, 141 Iowa 444 
Trust affecting title to land 
Evidence held insufficient to show 
that there was any trust, affecting 
the husband’s title to the land, which 
would bar his widow's right to dow¬ 
er therein, or to overcome her denial 
of knowledge or notice of such trust 
at the time of her marriage—Dowl¬ 
ing V. De Witt, 81 S.E 173, 96 S.C. 
435. 

98. Pa.—Evans v. Evans, 29 Pa. 277 
—McFadden v. McFadden, 82 Pa. 
Super. 634. 

09. Ky.— Wall v. Hill, 7 Dana 172. 
19 C.J. p 671 note 63. 



28 C.J.a 


BOWER 


session is insufficient.^ In the absence of other ev¬ 
idence the deed of the husband conveying real es¬ 
tate is sufficient pnma facie evidence of seizin.2 
Proof of conveyance to the husband and a convey¬ 
ance by him to another during coverture is suffi¬ 
cient, in the absence of evidence to the contrary, 
to prove the seizin of the husband.^ The seizin of 
the husband is established as against the tenant by 
proof of the husband’s possession of the lands, and a 
subsequent sale thereof under an execution levied by 
one of his creditors, and the holding of title by the 
tenant under such sale.^ Instantaneous seizin only 
is sufficiently proved to defeat dower as against a 
purchase-money mortgagee by showing that the deed 
to the husband and the purchase-money mortgage 
were executed, acknowledged, and recorded on the 
same day, although the deed was dated several days 
before acknowledgment but it must appear that 
the deed and mortgage were parts of the same 
transaction.® 

Possession during coverture. Possession of land 
by the husband during coverture under a claim of 
title is sufficient pnma facie evidence of seizin, and 
unless impeached or explained is conclusive against 
the tenant and will entitle the widow to dovver.^ 

(5) Release or Bar; Assignment of Dower; 

Misconduct of Wife 

The general rules control questions of weight and 


§ 94 

sufficiency of the evidence In'suits for dower to show 
release or bar by agreement or misconduct of the wife, 
and to show the fairness of proposed assignments of 
dower. 

Under the general rules evidence in particular 
suits for admeasurement or recovery of dower has 
been held sufficient or insufficient to show demand¬ 
ant’s release or waiver of dower,® or to show par¬ 
ticular facts pertinent to such issue,® or to show 
the validity and fairness of a proposed assignment 
of dower.i® 

Misconduct of icnfc. Under statutes barring dow¬ 
er where a wife leaves her husband of her own 
free will or is guilty of adultery, where it is urged 
that her leaving him was justific'd, the fact that 
many of his acts of cruelty occurred long before the 
wife’s final departure from home and that she re¬ 
turned many times, does not render the evidence of 
repeated cruelty any less cogent in proving that her 
final departure was not of her own free will,^^ and 
under general rules evidence in particular cases has 
been held sufficient or insufficient to show loss of 
dower under such statutes.^-^ 

§ 94. Trial 

a. In general 

b. Questions of law and fact; instruc¬ 

tions 

c. Verdict and findings; new trial 


1. Ala —Steele v. Brown, 70 Ala 
235 

Ohio —Holmes v Spinning. 7 Ohio 
Dec (Reprint) 451, 3 Cine L Bui 
297 

2. Me.—Bolster v. Cushman, 34 Me 
428 

3. Me —Carter v. Parker, 28 Me 509 
Mass—Ward v Puller, 16 Pick 185 

4- Me.—Cochrane v. Libby, 18 Me 
39 

5. Mass.—^Pendleton v. Pomeroy, 4 
Allen 610. 

6. Mass —Smith v. McCarty, 119 
Mass 619. 

19 CJ p 671 note 69. 

7- Ill.—Gordon v Dickison, 23 N P 
439, 131 Ill 141. 

N.H—Stevens v. Reed. 37 NH 49 
19 C.J. p 671 note 70. 

8 . NY —In re Goldberg's Estate, 
283 N.Y.S 72, 167 Misc 49, af¬ 
firmed 291 N.Y.S. 999, 249 App.Div. 
751. 

19 C.J. p 570 note 53 [g]. 

AntMMiptlal setUement in Hen of 
dower 

Evidence was held to sustain find¬ 
ing that prior to marriage decedent 
and widow entered into agreement 


by terms of which decedent under¬ 
took to bequeath to widow live thou¬ 
sand dollars In lieu of her dower and 
claims against estate.—In re Gold¬ 
berg’s E.stttte, supra. 

9. Ky—Anderson v, Anderson, 240 

SW. 1061, 194 Ky 763 

Circumstances snrroanding execution 
of deed 

In an action to set aside deeds 
conveving plalntifT’s dower interest 
in lands of her deci ased husband to 
his children and for dower, evidence 
was held to show that plaintiff signed 
the deeds, was competent to do so 
and knew what she was doing, and 
that she executed the deeds volun¬ 
tarily and knowingly, because of an 
understanding which had existed for 
years, and to carry out her husband's 
wishes as expressed In an antenup¬ 
tial contract, the existence of which 
was inferable, and not because of 
fraud, misrepresentation, or duress 
—Shannon v Dermody, 185 NW 82, 
192 Iowa 607. 

Bvidenoa held iusufileieut to show 
fraud in procuring antenuptial agree¬ 
ment barring dower —^Geiger v. 
Merle, 196 N.E 497, 360 Ill 497, cer¬ 
tiorari denied 66 S Ct. 154, 296 US 
630, 80 L.Ed. 448—19 C.J. p 570 note 
53 [c]. 


Infancy of wife 

Ky—Shawhan v Smith, 4 Kj L 440 
19 C .T p 570 note 63 [h] 

Joinder of wife in husband’s deed 
In a proteeding to adme.i'^uie plain¬ 
tiff’s alleged dower, evid* nee was 
held to show that plaintiff joined 
with her husband in a conveyance of 
the property—Martello v. Cagliostro, 
202 NYS 703, 122 Misc 306 

10. R I —Abbott V Rhode Island 
Hospital Trust Co, 140 A. 356, 
49 R I 87 
infant’s interests 

Evidence held not to w^arrant a 
finding that a proposed assignment 
of dower was for the best inteiests 
of an infant legatee—Abbott v 
Rhode Island Hospital Trust Co , su¬ 
pra. 

11- Va—Harman v Harman, 124 
SE 273, 139 Va. 608 

12. N J —Morello v Cantalupo, 111 
A 255, 91 N J Eq 415 
Va—Harman v Harman, 124 SE 
273, 139 Va 508 
19 CJ p 570 note 53 [a]. 

Temporary absence 

As respects right to dower, finding 
wife was temporarily from home for 
medical treatment at hustiand’s death 
was held warranted —Hat ten v Hat- 
ten. 167 S.E. 682, 110 W.Va. 208. 
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a. In 0«n«ral 

Ordinarily, trial of a suit for the admeaavramant or 
recovery of dower is governed by the general rules ap¬ 
plicable to trial of civil cases and the practtpe prevail¬ 
ing in the particular kind of proceeding wherein relief 
is sought, and the right to open and close is generally 
granted the dower demandant. 

The trial of the issues in an action or proceeding 
for the recovery of dower will be conducted in ac¬ 
cordance with the practice followed in the court 
where it is brought. In equity a reference may be 
grantcd.^3 In cases where the husband’s seizin is 
denied, the court will direct a trial of the legal is¬ 
sue at law and retain the bill for further proceed¬ 
ings It seems that an issue should be submitted 
to the jury where adultery and elopement are im¬ 
puted, or where the tenant in possession does not 
claim under the husband or the heir, but adversely, 
but the facts being found, or the right established 
in these cases in favor of complainant, ^the court 
should give complete relief by assigning the dower 
and taking all proper accounts between the parties.^^ 
In an action at law for dower the issues are triable 
by jury as in other actions at law and it has been 
held that issues of fact should be tried at the bar 
of the court, even if the clerk of the court is given 
by statute jurisdiction to assign dower. 1 7 

Imparlance The practice of granting an impar¬ 
lance was followed in some of the early decisions.^* 
but under the practice acts and codes of procedure 
such practice is now obsolete.^ 9 

Essotn. The dilatory proceedings by essoin, al¬ 
lowed in real actions at common law, are not per¬ 
mitted in the practice in actions for dower in this 
country, and have been expressly abolished by stat¬ 


ute in some jurisdictions.2® 

View. The common law does not give defendant 
in an action of dower a right to view as a matter 
of course,21 and it will not be granted unless suf¬ 
ficient cause IS shown by affidavit to satisfy the 
court that it is necessary,22 as for instance that the 
boundaries were in dispute.23 

Open and close. Plaintiff is entitled to open and 
close as in other cases.2^ 

b. Questions of Law and Tact; Instructions 

On conflicting evidence questions of fact, as with 
respect to death of the husband or relinquishment of 
dower by the demandant, should be submitted to the 
Jury, where trial is to a jury, under proper instructions 
from the court. 

In suits for the admeasurement or recovery of 
dower where the evidence is in conflict, there should 
be submitted to the jury questions of fact,25 as with 
respect to the death of the husband,25 and the wife’s 
abandonment of her husband ;27 and it is for the 
jury to decide whether from the facts and circum¬ 
stances of the case the widow intended to release or 
waive her right of dower 28 Except as the jiractice 
may be altered by statute, ordinarily the jury are 
not to determine the amount to be aw'arded as dow¬ 
er; It IS for them to determine as to the facts in 
issue required to be established to sustain the wid¬ 
ow’s claim.25 

Instructions in suits for dower should comply with 
general rules governing form and sufficiency and 
should correctly state the law applicable to the facts 
and issues, and wull be upheld where they do so 25 
The presumption of a release of dower arising from 
the lapse of time should not be submitted to the ju- 


13. Ala—Barnes v. Carson, 59 Ala 
188. 

N.Y —Swaine v Perine, 5 Johns.Ch. 

482, 9 AmD 218 
19 C J p 572 note 74. 

14. Md —Seliman v. Bowen, 8 Gill 
& J 50, 2‘) AmD 521 

Tenn —London v London. 1 Humphr. 

1 . 

15. Tcnn—London v London, supra, 
le. Mo—Shipp V Snyder, 25 S W. 

900, 121 Mo 155 

17. N C.—Brittain v. Mull, 91 N C 
498. 

18. N T —^Vi&cher v. Conant, 4 Cow. 
396. 

19 C.J. p 572 note 81 

19. Ky—Waters v Gooch, 6 J.J. 
Marsh. 586. 22 Am D. 108 

aa Ky — ^W'atcrs V Gooch, supra. 

19 C.J. p 572 note 83 

81. N.Y.—^Vischer v. Conant, 4 Cow. 
396. 

19 C.J. p 572 note 84. 


22. N Y —Ostrander v Knecland, 20 
Johns 276 

23. N Y.—Vischer v. Conant, 4 Cow 
396. 

24. Ga—Kendrick v. Ravens, 47 Ga. 
612. 

25. Del —Bradford v. Culbreth, Su¬ 
per , 10 A 2d 534. 

26. Del—Bradford v. Culbreth, su¬ 
pra. 

On unexplained absence 

The sufficiency of the search and 
inquiry for a hu.sband whose death 
IS claimed to be presumed from his 
prolong:cd and unexplained absence 
presents a question of fact which 
should be submitted to the jury in 
an action at law for dower.—Brad¬ 
ford v. Culbreth, supra. 

27. Conn.—Kantor v. Bloom, 96 A 
974, 90 Conn. 210. 

28. U.S —Deshler v. Beery, Pa., 4 
Dali 300, 1 LEd. 842. 

29. Pa —Bridfireford v. Groh, 13 Pa. 
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Dist & Co 704, affirmed 160 A 451, 
306 Pa 566, 156 A. 612. 102 I’a. 
Super 138, which is aflirmed 158 
A 260. 305 l*a 554. 

SC—Peay v. Picket. 10 SCL 16 
19 CJ p 572 notes 90, 91 

30. Ky—Early v. Early. 207 S W- 
466. 182 Ky. 757 
Instructions held proper 

In surviving wife’s action for dow¬ 
er and distributable share of person¬ 
alty, an instruction as to validity of 
antenuptial contract, alleged by wife 
to have been procured through fraud, 
was held not erroneous, on ground 
that it imposed on husband duty to 
disclose to wife extent and value of 
his property, although extent and 
value of property may have been 
known to her, and not to authorize 
finding against contract, If wife did 
not fairly understand its import and 
meaning, although she may have been 
fully advised as to extent and value 
of her husband’s property.—^Early v. 
Early, supra. 
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ry, when the counter evidence is so overwhelming 
that a verdict for him would be set aside.^i Where 
ihc evidence as to the value of the rent of land as¬ 
signed as dower while the land was in the hands of 
the administrator was conflicting, it was error to 
direct the jury to find the highest amount proved.^’ 

c. Verdict and Findings; New Trial 

Verdicts and findings in suits for assignment or re¬ 
covery of dower should comply with the general rules; the 
verdict must conform to the issues made by the plead¬ 
ings and find as to all material matters. New trial may 
be denied on the usual grounds. 

The verdict in the action for dower is similar to 
other verdicts in actions at law, and may be either 
general or special.33 Where the issues permit of a 
general or special verdict, a verdict which is nei¬ 
ther should be set aside.3^ As in other actions, the 
\trdict should conform to the issues made by the 
l)leadings,3® and find as to all the material matters 
in issue between the parties.36 It has been held 
that, where a husband did not die seized of the 
lands, the jury have nothing to do with the value 
thereof at any time, so that a finding among others 
as to the value of the premises will be considered 
as surplusage,37 but will not invalidate the verdict.^* 
The verdict of a jury as to the yearly value of lands, 
which have been reported as not susceptible of di- 
\ision by cfimmissioners appointed for the allotment 
of dower, is like the finding of a fact at law, and 
IS binding on all parlies until set aside by the 
court 39 The verdict may be for a part of the 
]iremises, either as to quantity of interest or the ex¬ 
tent of the premises, but in such case it should spec¬ 
ify the part affected If damages for detention 
of dower are sought and the jur}'^ find that the hus¬ 
band died seized, they should also find the time 
when he died, the nature of his estate, and the an¬ 
nual value of the land^^ A verdict in favor of one 
of several defendants on his separate plea will not 


avail another who has suffered a default.^2 

Findings by court. Under the general rules, which 
are applicable to findings by the court in suits for 
dower, particular findings in such actions have been 
held sufficient or insufficient.^2 

In an action at law for dower, the court may not, 
It has been held, determine whether a deed abso¬ 
lute on Its face from the dower demandant’s hus¬ 
band to defendant constitutes a mortgage, such mat¬ 
ters being determinable in equity, nor may it con¬ 
sider whether such a deed is on its face a dry or 
passive trust where such construction would require 
admission of parol testimony.^^ 

A nc7o trial is properly denied in a suit for the 
admeasurement or recovery of dower, it has been 
held, where the evidence is sufficient to support the 
verdict.^5 

§ 95. Interlocutory Judgment or Decree 

An Interlocutory judgment or decree in a dower suit 
following a verdict or decision that demandant is en¬ 
titled to dower should direct its admeasurement, as by a 
referee or commissioners, and conform to statutory re¬ 
quirements. 

If it appears by the verdict or decision that 
the widow IS entitled to dower in the lands de¬ 
scribed in her iietilion or complaint, it is ordinarily 
proper to enter an interlocutory judgment, order, or 
decree directing that her dower be admeasured by a 
referee, master, or commissioners appointed for the 
purpose^® The decree declaring the widow entitled 
to dower and directing its admeasurement is ordi¬ 
narily not a final decree, but remains under the con¬ 
trol of the court until the admeasurement is made 
and duly confirmed The judgment or decree 
should conform to the statutory requirements, if 
any, although an immaterial departure will not im¬ 
pair its validity.^^ It usually directs the land to be 


31. Me—Chftse v. Alley, 19 A 397, 
82 Me 234 

32. Ga.—McDonald v McDonald, 47 
SE. 918, 120 Ga 40.1 

33. Mo —Shipp V Snyder, 25 S W. 
900, 121 Mo 155 

19 CJ. p 572 note 97 

34. N Y —Vadney v. Thompson, 44 
Hun 1 

35. S.C—Picket v. Peay, 10 S.C.L. 
16. 

36. Ill.—Walker v. Walker, 2 Ill 
App 418. 

Mo.—Lecompte v. Wash, 9 Mo. 551. 
19 C.J. p 572 note 2. 

37. Pa.—Shirtz v Shirtz, 5 Watts 
255—^Leinweaver v. Stoever, 17 
Serg. & R. 297. 


38. Pa —Leinwcaver v. Stoever, su- . 
pra 

39. Ill.—Walker v Walker, 2 Ill 
App 418 

40. N.Y —Bear v. Snyder, 11 Wend. 
592 

41. N.J —Martin v. Martin, 14 N J. 
Law 125 

19 CJ p 573 note 7. 

42. Mo —Lecompte v. Wash, 9 Mo 
551. 

43. Ind —Spade v Hawkins, 110 N 
E 1010, 60 Ind App 388. 

Utah—^Hilton v. Snyder, 108 P 698 
37 Utah 384, AnnCas.l912C 241 
19 C.J. p 573 note 9. 

Sufficiency of findings by court in 
trials generally see the C.J S title 
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Trial §§ 62.'5-631, also 64 C J. p 1246 
note 1-p 1255 note 14 

44. Del —Bradford v Culbreth, Su¬ 
per , 10 A 2d 534 

45. Ga—Baas v Douglas, 104 S.E. 
625, 150 Ga 678 

Ordering new trial after setting aside 
c ommiasioner's return or report see 
infra § 105 b (3) (2). 

4G. Ala—Barnes v. Carson, 59 Ala. 
188 

19 C J p 573 note 10 

47. Ark—Ex parte Crittenden, 10 
Ark. 333 

Mo —Moran v Stewart, 161 S W 439, 
246 Mo. 462. 

19 C.J. p 673 note 11. 

48. Ill.—^Aiken v. Merrcll, 39 lU. 
62. 
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set off by metes and bounds,^® or in accordance with 
the directions of the statute, if any.*'*® Where the 
action IS equitable, the court has discretion in di¬ 
recting how the allotment of dower shall be made 
in respect of the character of division of the prop- 
erty.51 An order for the maintenance of the wid¬ 
ow pendente lite cannot be made in an action for 
dower,although, where dower is claimed in a trust 
estate, it has been held projier to direct payment of 
one third of the income to the widow pending the 
litigation.Where defendant owns two tracts sub¬ 
ject to dower, the judgment may provide that dow¬ 
er be assigned in both tracts at the same time to 
avoid a multiplicity of suits.S^ A suit by a widow 
against the heirs for assignment of dower in lands 
of which the ancestor died seized is not converted 
into a general creditors* suit against the estate by a 
decree referring the cause to a commissioner, with 
directions to convene the creditors and ascertain the 
debts of the estate, as a widow having onl}^ a dower 
claim in land cannot bring a suit on behalf of credi¬ 
tors of the estate.®® 

§ 96. Admeasurement, Allotment, or Assign¬ 
ment 

a. In general 

b. Sums payable in lieu of dower as 

charges on land 

c Assignment of dower in mines and the 
like 

a. In General 

The method of admeasuring dower Is generally pre¬ 
scribed by statute 

The method of admeasuring, assigning, or allot¬ 
ting dower vanes with the jurisdiction involved and 
is ordinarily prescribed by statute. In some juris¬ 
dictions it is provided that the writ shall direct the 
sheriff to cause the dower to be set out by commis¬ 
sioners;®® but in nearly all the states, whether the 
proceedings are at law or in equity, the common- 


law practice has been departed from and the ad¬ 
measurement IS made by either referees or commis¬ 
sioners, who are required to report their action to 
the court for its approval. 

b. Sums Payable in Lieu of Dower as Charges 
on Land 

Generally speaking, where a sum Is payable in lieu of 
dower under statute or by provision of a decree, such 
sum is a charge against the land. 

Ordinarily by provision of statute, or by direction 
of the decree awarding money in lieu of dower, the 
sum payable is made a charge on the lands ,®'^ and, 
where a charge is created on the land by express 
mandate of a statute, if a recognizance bond or 
other security is required by order of court, or vol¬ 
untarily given by the party, it is merely an addi¬ 
tional and collateral security and does not extin 
guish the hen created by the statute.®8 No order of 
court is necessary to establish the charge on the 
land under a statute of this character ®^^ The charge 
on the land is merely a hen and not an estate,®® 
although there is some authority to the contrary.®^ 
Where land charged with a dower interest is sold 
after the widow’s death under an order of the or¬ 
phans* court for the payment of the debts of a 
terre-tenant, the hen of such unpaid dower inter¬ 
est is discharged ;®2 but the hen of accruing inter¬ 
est not due at the time of the sheriff’s sale is not 
discharged thereby.®^ Where a widow’s dower has 
been charged on land in partition proceedings, and 
subsequently the wudow’^ acquired a fee in a portion 
of the land and thereafter conveys by a general 
warranty deed with covenant against encumbrances 
the coal under such portion, the grantee of the coal 
after the death of the widow cannot be called on to 
contribute to the portion of the dower fund charged 
on the land to w'^hich the widow has acquired a fee 
until the surface which had passed to devisees under 
the widow’s will has been exhausted.®^ 

c. Assignment of Dower in Mines and the Like 

Dower may be admeasured In mines and the like 


R I —Abbott v Rhode Island Hospi¬ 
tal Trust Co, 140 A 356, 49 RI 
287. 

19 CJ p 573 note 12. 

49. S.C.—Gibson v Marshall, 26 S 
CEq. 254 

Va—Tod V. Baylor, 4 Leigrb 498, 31 
Va. 498 
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62. N.J.—Rockwell v. Morg^an, 13 N. 

J.Ea. 119. i 


53. Pa—Sharp’s Estate. 6 Phila 
389 

54. Mo—Moran v. Stewart, 151 S. 
W 439, 246 Mo. 462 

55. W.Va.—Conrad v Crouch, 69 S. 
B 888, 68 WVa 378. 

56. Me—Skolfield v. Skolileld, 38 A. 
530, 90 Me 371 

57- Pa —Ohio-Pennsylvania Joint 
Stock Land Bank v Blougrh, 180 A 
45, 47, 119 Pa Super. 34, quoting: 
Corpus Juris. 

19 CJ p 587 note 99. 

58. Pa—Good v Good, 7 Watts 19t) 
—Medler v. Aulembach, 2 Penr & 
W. 355—Smith v. Danlelt^n, 45 Pa I 
Super. 125 


59. Pa—Kline v. Bowman, 19 Pa. 
24—Smith v Danielson, 45 Pa.Su- 
per. 125. 

60. N y.—^Whittemore v. Sloat, 9 
HowPr 317 

19 C J p 587 note 3. 

61. Ohio—Avery v. Nieman, 9 Ohio 
S & C. P. 660, 7 Ohio N P. 46. 

19 C J. p 687 note 4. 

82. Pa—Grove’s Appeal, 103 Pa. 562 
—Sheaffer’s Estate, 6 Pa.Co. 147. 

63. Pa.—Tospon v. Slpe, 11 A. 873, 
116 Pa. 688—Luther v. W^agner, 107 
Pa. 343. 

64. Pa.—^Hig:inbotham’B Estate, 61 
Pa.Super. 458. 


202 



28 C.J.S. 


DOWER 


§97 


by giving the widow a proper proportion of the value 
of the whoie realty of the husband. 

Where mines are situated on the lands of the hus¬ 
band, and they have been opened and operated dur¬ 
ing his lifetime, the annual value of the open mines 
therein must be estimated, as a part of the value of 
the estates of which the widow is dowable, but it is 
not absolutely necessary to assign to her any open 
mines themselves or any portions of them.®® The 
third part in value to be assigned may consist whol¬ 
ly of lands set out by metes and bounds, and con¬ 
taining none of the open mines; or any of the mines 
themselves may be included in the assignment, such 
mines being specifically described if the particular 
lands in which they he shall not also be assigned, 
but not necessarily to be so described, when they 
are part of the land itself which is assigned; or 
the enjoyment and perception of the profits may be 
divided, as by directing a separate alternate enjoy¬ 
ment of the whole at short periods proportioned to 
the rights each party has in the subject, or by giv¬ 
ing the widow a proportionate share of the prof¬ 
its.®® 

Leased mines A just and proper method of as¬ 
signing dower in mines owned by the husband and 
operated at the time of his death by lessees is to 
assign to the widow one third of the proceeds de¬ 
rived from the mines.®'^ Where a widow is as¬ 
signed dower in land subject to a mining lease given 
by her husband and herself, which provides that the 
lessee shall pay annually a designated amount per 
acre until it opens mines on the land, and shall then 
pay a certain royalty, the widow is entitled to all 
payments falling due after her dower is assigned, 
although the mines have not been opened at that 
time.®® 

§ 97. - Appointment and Qualifications of 

Commissioners or Referees 

The method of assigning dower may be to appoint 
commissioners, on notice or its equivalent, to make 
the assignment, such commissioners being residents of 


the county where the land Is located and qualifying by 
taking oath of office. The order of appointment may 
contain general rules for the guidance of the commission¬ 
ers and objections to the appointment should be made 
before they render their report. 

Under statutes requiring appointment of commis¬ 
sioners to assign dower, the court may not proceed 
until such commissioners have been appointed and 
have rendered their report,®® and, where the statute 
contemplating appointment of commissioners covers 
homestead, as well as dower, rights, the widow may 
not change the method of assigning dower by waiv¬ 
ing her homestead rights and suing merely for dow¬ 
er."^® Objection to the appointment or the qualifi¬ 
cations of the commissioners should be made at the 
time of their appointment, and cannot be made by 
a party who intervened by permission of the court 
after the commissioners had reported.*^^ 

Notice. If the widow’s right to dower is uncon- 
tested and there has been no trial, notice of the 
widow’s application for the appointment of commis¬ 
sioners IS required under the statutes in some states 
to be given to persons interested notice 

is required to be given to the owner of the land 
when such proceedings are a mere sujiplement to 
an action of ejectment in which plaintiff has suc¬ 
ceeded in establishing her right of dower.73 No¬ 
tice of the time that the commissioners propose to 
act in the performance of their duties is not gener¬ 
ally required. 

Eligibility and qualification. The commissioners 
arc usually required to be freeholders and residents 
of the county where the lands to be admeasured are 
situated,"^® and it is sometimes provided that they 
shall not be connected by affinity or consanguinity 
with those interested in the estate.*^® They should 
be sworn, and a statement of that fact and the oaths 
taken by them should accompany their report.^^ 
However, a judgment appointing the commissioners 
IS not insufficient because it fails to direct that the 
commissioners be sworn."^® 


65. N.Y.—Coates v. Cheever, 1 Cow, 
460 

66 . N.Y.—Coates v. Cheever, 1 Cow. 
460. 

Tenn.—Clift v. Clift, 9 S.W. 198, 360, 
87 Tenn. 17. 

19 C.J p 688 notes 9-15. 

67. Ind.—^Hendrix v McBeth, 61 Ind. 
473, 28 Am.R. 680. 

Tenn.—Clift v. Clift, 9 S.W. 198, 360, 
87 Tenn. 17. 

68 . Ill.—Priddy v. Griffith, 87 N.E. 
999, 150 Ill 660, 41 Am S.R. 397. 

69. Tenn.—Wilhite v. Farley, 15 
Tenn.App. 317. 

Appointment of commissioners to as¬ 
sign dower made on motion inci¬ 


dental to administration of de¬ 
ceased husband’s estate see supra 
8 85 

7a Tenn—^Wilhite v. Parley, supra. 

71. Ga—McKibbon v. Folds, 38 Ga. 
235. 

78. Ind.—^Weathers v. Weathers, 6 
Ind. 272. 

Ky.—Holderman v Holderman, 6 B 
Mon 384 

Va—Raper v, Sanders, 21 Gratt. 60, 
62 Va 60. 

19 C.J. p 574 note 31. 

73. N.Y.—Stewart v Smith, 4 Abb 
Dec. 306, 1 Keyes 59, modifying 39 
Barb. 167. 

19 C.J. p 674 note 32. 
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74. Tenn —Cooley v. Cooley, Ch App. 
37 SW. 1028. 

19 C.J p 574 note 37. 

75. Mass —Miller v Miller, 12 Mass. 
454. 

19 CJ. p 674 note 24. 

76. Tenn.—James v. Fields, 6 Heisk. 
394. 

19 C J. p 674 note 25. 

77. Ill.—Durham v. Mulkey, 69 Ill. 
91. 

19 CJ. p 674 note 27. 

78. Ky.—Bartee v. Edmunds, 96 S. 
W. 636, 29 Ky.L. 872. 
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The order of appointment may contain general 
rules for the guidance of the commissioners not in¬ 
terfering with the exercise of a proper discretion,^® 
by which the commissioners will be bound,but it 
is error for the court so to frame its order as to 
deprive the commissioners of their powers and to 
prevent the performance of their whole duty 

Vacancies occurring in the number of commis¬ 
sioners may be filled by the court or officer making 
the original appointment, even if not expressly au¬ 
thorized by statute.^" Less than the statutory num¬ 
ber may act with full force and effect, especially 
where notice is given to the interested parties and 
there arc no objections.*^ 

§ 98. - Valuation of Property for Assign¬ 

ment 

a. In general 

b. Time of valuation 

c. Appreciation and depreciation 

d. Improvements 

a. In General 

(1) General rules 

(2) Extent of interest and encumbered 

lands 

(1) General Rules 

The value of dower consummate depends on all 
factors involved, including the value of the land and the 
life expectancy of the widow, and in evaluating the land 
the courts will consider the quantity and quality thereof 
and the amount received on a sale. Interest may or may 
not be allowed on the value according to the circum> 
stances involved. 

Broadly speaking, the value of dower consum¬ 
mate depends on the value of the lands and the 
age, life expectancy, habits, constitution, and health 


of the widow,*^ although, in determining the annual 
value of the widow’s interest, her age and health 
arc not to be taken into consideration.*® At com¬ 
mon law and under statutes declaratory thereof, in 
determining the proportion of the lands which 
should be assigned to the widow for her dower, the 
quantity and quality thereof should both be consid¬ 
ered.** The allotment should be made according 
to the value of the lands as determined by the rents 
and profits thereof, such part being set off to the 
widow as will yield her one third of such income,*'^ 
and in determining value there should be due consid¬ 
eration of every use for which the land is adapted.** 
When the value* of the lands has been once ad¬ 
judged, It cannot be modified by the increase or de¬ 
crease of the rental value In assigning dower a 
debt incurred by decedent prior to his marriage and 
paid during his lifetime is not to be considered. 
The widow’s dower right cannot be diminished 
therein' 

The price received on a sale of the land may con¬ 
stitute the proper basis for computing the value of 
dower,®! and, if the widow under the statute elects 
to take a gross sum in lieu of dower, the value of 
the land may be determined by the price obtained at 
a sale conducted by an administrator in the manner 
prescribed by law, or under an agreement of the 
parties interested therein,®- and in determining the 
amount to be allowed the courts will consider all 
relevant matters.®* 

Interest on zaliuihon. A widow has been held 
entitled to interest on the value of her dower in 
the proceeds of sales of the lands,®4 although, where 
the husband did not die seized of the land, the wid- 
OAv’s right to interest has been denied irrespective 
of whether she made demand.®® 


79. Tenn—Clift v. Clift, 9 S W. 198, 
360, 87 Tenn 17. 

19 C J p 574 note 34. 

80. NY —Swaine v Ferine, 6 John.s 
Ch 482, 9 AmD 318. 

SC—Gibson V. Marshall, 26 S C Eq 
254. 

81. SC—Jrfferies v. Allen, 11 S.E 
764, 33 SC 268 

82. Mo—Lenox v Livingston, 47 
Mo 256. 

19 CJ p 574 note 29. 

83. Ga—Williamson v. McLeod, 64 
Ga 761 

19 CJ p 574 note 30. 

84. SC—Ladshaw v. Drake, 191 S. 
E. 713. 183 SC. 636 

86 . Mo —^\Valker v. Deaver, 79 Mo. 
664. 

19 C.J. p 576 note 41. 

86 . Ark—Arbaugh v. West, 192 S 
W. 171, 127 Ark 98. 

19 C.J. P 676 note 38. 


87. Va—Fuller v. Conrad, 26 S E. 
575, 94 Va 233. 

19 C J p 575 note 39. 

88. Ky —Lomaster v Hudson, 283 
S W 439. 214 Ky. 467. 

Production of oil 

Ky—Lemaster v. Hudson, supra. 

89. Ill —Carter v. Stookey, 89 Ill 
279. 

90. Del —In re Tomlinson, 86 A. 468, 
585, 9 Del Ch 446. 

91. N J —Potter v. Watkins, 144 A. 
27. 104 NJEq 13 

NY—In re Kearns’ Will, 249 N.Y.S 
340, 139 Misc 877 

92. Ga—Smith v. Smith, 39 Ga. 226 
S C —Lanier v. Griffin, 11 SC 565 
Tenn—Clift v. Clift, 9 S.W 360, 87 

Tenn 17. 

Va—Scott V. Ashlin. 10 S E. 761, 96 
Va 581. 

93. Ala—Brake v. Graham, 106 So 
188, 214 Ala. 10. 
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Allowance upheld 

Ala—Brake v. Graham, supra. 

94. NC—In re Gorham, 98 SE 717, 
177 N.C 271. 

Interest running from date of depar¬ 
ture from homestead 

In prot ceding to assign dower to 
widow of deceased partner, it was 
held that widow was entitled to sum 
advanced by her to partnership and 
invested in homestead, which became 
part of partnership assets, but, as 
widow shared occupation of home¬ 
stead during husband’s lifetime, she 
is entitled to interest on such sum 
only from time that she departed 
from such homestead—Lipscomb v. 
Aulenbacher, 272 S.W. 363, 168 Ark. 
1066. 

95. Pa—Bridgeford v. Groh, 160 A. 
451, 306 Pa. 566, affirming 13 Pa. 
Dist. & Co 704, 709, citing Oorpua 
Juris. See Bridgeford v. Groh, 158 
A. 260, 306 Pa. 664, 156 A. 612, 102 
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Date of demand. Statutes providing that a wid¬ 
ow may recover the value of her dower from the 
time of her husband’s death, if he die seized, or 
from the lime of demanding dower if the husband 
was seized during coverture but did not die seized, 
until date of recovery, should be construed with ref¬ 
erence to each other, and under such statutes the 
widow is not limited to value from time of demand 
unless the husband was divested of his seizin during 
life by means not affecting the wife and, therefore, 
did not die seized.^® 

(2) Extent of Interest and Encumbered 
Lands 

Broadly speaking the extent of the widow’s dower in¬ 
terest is measured by her life interest in one third of all 
the land of her husband, encumbered or unencumbered, 
without deduction of administration expenses or advances 
or devises not made In lieu of dower, and whether 
or not existing encumbrances should be deducted will 
depend on the circumstances with respect to priorities 
as between dower and creditors* claims. 

Generally speaking the widow is entitled to a life 
estate in one third in value of all the lands of which 
her husband was seized during coverture, as shown 
supra § 6, without deduction of administration or 
other expenses,*^'^ and without regard to advance¬ 
ments made by the husband to ber,^^ or to devises 
not made in lieu of dower.^^ Where the husband 
was seized of an undivided portion of a tract of land 
which had not been partitioned during his lifetime, 
his widow is entitled to dower in one third of his 
undivided interest.^ 

Encumbered land. A widow’s dower should be 
comjiutcd on the basis of the encumbered real es¬ 
tate of which her husband died seized as well as the 
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unencumbered.2 Under rules governing priorities 
as between the dower demandant and other claim¬ 
ants, which are considered supra §§ 34-41, it has 
been held in some cases that the computation of the 
value of land for purposes of assignment or ad¬ 
measurement of dower should be made without de¬ 
duction of encumbrances,^ and in other cases that 
there should be a deduction of such encumbrances 
in computation of the value for purposes of dow¬ 
er."* Where the court has failed to deduct the 
amount of encumbrances, it is error to require the 
widow to pay one third of the interest on the to¬ 
tal sum of encumbrances.® Where a husband con¬ 
veyed his land in bis lifetime without the joinder 
of the wife, her dower should be measured as of 
the date of the husband’s contract to convey, less 
the amount of a purchase-money mortgage thereon, 
not including any increase on the balance by reason 
of interest.® 

b. Time of Valuation 

As a general rule the value of the land at the time 
of Its alienation controls where the widow seeks dower 
against her husband’s alienees and its value as of the 
time of assignment of dower where she seeks to enforce 
her rights against the heirs, and the va'ue at the time 
of death is ordinarily not the measure 

As against the husband’s heirs the general rule 
IS that the widow is entitled to have her dov.cr as¬ 
signed to her according to the value of the land 
at the lime of the assignment, and not at the time 
of her husband’s death, unless the delay of assign¬ 
ment was due to her own fault If the delay of 
assignment was caused by the widow’s own fault, 
the value of her dower may be comimted according 


Pa Super 138. atllrming 13 Pa Di.st 
& Co 704 

96. N J —Burhans v Burhans, 121 
A 749, 94 NJEq 740 

Wliere laud was conveyed in trust 
for the bent fit of the husband, his 
heirs, executors, administrators and 
assit^ns, the widow wa.s entitled to 
the value of dower from date of her 
husband’s death and Wtis not restrict¬ 
ed to value from date of ht r demand 
—Burhans v Burhans. supra 

97. Ky —Morton v Morton, 66 S W. 
641, 112 Ky 706, 23 Kv L. 2079 

19 CJ p 575 note 45. 

Pederal estate tax 

There is no difference between 
dower and the proceeds thereof tak¬ 
en by the widow’s election in money, 
as respects measuring: it free of 
taxes, and as between the widow and 
the heirs federal estate taxes should 
be paid out of the portion of the 
estate eoin? to the heirs and not out 
of the widow’s dower or its cash 


equivalent —Allen v Miller, 27 Ohio 
N T’ ,N S , 49 

98. Ill—Grattan v Grattan, 18 111 
167, 65 AmT> 726 

99. Conn —Goodwin v. Goodwin, 33 
Conn 314 

1. Ky—Dashiel v Collier, 4 JJ 
Marsh 601 

N J —Loyd V Conover, 25 N J Law 
47 

19 CJ p 575 note 49 

2. N C.—Virginia Trust Co v 

White, 2 S E 2d 568, 215 N C 565 

3. NC—Virginia Trust Co v. 

White, supra — Virgnnia-Carolina 
Chemical Co v Walston, 123 SE 
196. 187 NC 817 

NY—In re Kearns’ Will, 249 NTS 
310, 139 Misc 877. 

19 CJ p 575 note 48. 

4. Mo —Martin v. Martin, 285 S W. 
92, 313 Mo 476 

Ohio —Dillman v Warner, 6 N E 2d 
I 757, 54 Ohio App. 170 
I Pa.—Bridgeford v. Groh, 160 A. 451, 
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306 Pa 566 affirming 13 T’a Dist 
At Co 70 4, 709 citing Corpus Juris. 
Sec Bridgcford v Groh, 158 A 260, 
305 Pa 554, 156 A 612, 102 Pa. 
Super 138, affiiming 13 Pa DisL. & 
Co 704 

5. Mo—Mai tin v. Martin, 285 S W. 
92, 313 Mo 476 

6. N J —Turner v Kufhnle, 64 A. 
478 71 NJEq 466 

7. Md —Price v Hobbs. 47 Md 359. 
19 C J p 575 note 51. 

Value of property at actual sale 
price, and not \alue at time of hus¬ 
band’s prior d«*ath, < ontrols in the 
computation of dowtr on a sale after 
the death of the husband, although 
the widow is also entitled to the net 
rents accruing to the administrator 
intermediate the husband's death and 
the administrator’s sale of the prop¬ 
erty.—In re Kearns’ Will, 249 N Y S. 
340. 139 Misc 877. 

Widow’s age at time of an admin¬ 
istrator’s sale of the property con- 
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to its value at the time of her husband’s death.* A 
provision in an agreement for the admeasurement 
of dower that it should be valued as of a specified 
date, which date was subsequent to the creation of 
a lien on the property for taxes, did not render the 
widow’s claim subject to a deduction for tax liens.® 

As a general rule, where the lands were aliened by 
the husband, the widow is entitled to dower accord¬ 
ing to their value at the date of alienation This 
rule has direct application to the determination of 
the value of lands which have been improved by 
the labor and moiujy of the alienee, as shown in 
subdivision d of this section infra, but is subject 
to the exception hereafter noted in subdivision c of 
this section in respect of the appreciation of the 
value of such lands by natural causes. If the hus¬ 
band mortgaged the lands, remaining in possession, 
but afterward released the equity of redemption, the 
date of the release will be deemed the date of alien¬ 
ation.^ ^ The date of a bond for title, and not that 
of a subsequent conveyance in performance thereof, 
is deemed the date of alienation.12 Where an as¬ 
signment of lands is made for the benefit of credi¬ 
tors, the wife reserving her dower, and the lands 
are subsequently sold by the assignee, the value of 
the lands at the time of the assignment will deter¬ 
mine the value of her right.^* For most purposes 
the time when the husband was deprived of his title 
will be deemed the time of alicnation.^^ 

Where a gross sum is assigned in lieu of dower, 
the authorities are not agreed on the question as 
to the point of time at which the valuation of the 
dower interest is to be made.^* 

c. Appreciation and Depreciation 

As a general rule and In the absence of contrary 
provisions of statute, the widow Is entitled to natural 
appreciation of the land while in possession of the heirs 
or purchasers of the husband and must also suffer natural 


y depreciation, or appreciation and depredation occurring 
without action of such heirs or purchasers. 

Since the widow is entitled to her dower as 
against the heirs according to the value of the prem¬ 
ises at the time of the assignment, as shown supra 
subdivision b of this section, she has, in the absence 
of contrary statute, the advantage of the natural 
appreciation of value while such lands arc in the 
possession of the heirs and must bear her propor¬ 
tion of the unavoidable diminution of such value 
during such period.^* 

If the value of the lands in which the widow is 
entitled to dower has increased since the date of 
alienation by the deceased husband because of cir¬ 
cumstances not connected with the expenditure of 
labor or money by the alienee, the widow may, in 
the absence of contrary statute, have her dower in 
such lands according to their value at the time of 
the assignment rather than at the time of aliena¬ 
tion.^*^ Since the widow under the rule stated prof* 
Its by an increase in the value of the lands from 
natural or extrinsic causes, she is also held to her 
proportion of the loss occasioned by a depreciation 
in value, either from natural causes or from mere 
i^cgligence of the alienee in keeping the property in 
repair.^* The fact that the depreciation in value is 
due to the acts or omissions of the alienee does not 
make him responsible therefor to the widow or 
change the rule that her dower must be assessed 
according to the depreciated value,nor is such 
depreciation a sufficient cause for assigning com¬ 
pensation according to the value at the time of alien¬ 
ation, instead of setting off the dower by metes and 
bounds.20 

d. Improvements 

Subject to statutory changes of the rule, it may 
be stated generally that the widow is entitled to include 
Improvements placed on the land by the heirs in cal¬ 
culating Its value for assignment of dower, but that she 


trols In the computation of her dow¬ 
er, and not her agre at the time of her 
husband's death—In re Kearns' Will, 
supra 

& N Y.—Evertson v. Tappen, 6 
Johns Ch 497. 

19 C.J. p 576 note 62. 

9. U.S.—Underground Electric R. 
Co. V. Owsley, N T., 196 P. 278, 116 
C.C.A. 98, 40 L.RA.,NS, 609, mod¬ 
ifying, C.C., 190 P. 679. 

19 C.J. p 675 note 63 

IOl Ala.—Iilnn v. Robinson, 21 Ala. 
647. 

19 C.J. p 576 note 55. 

11. N.T.—^Hale v. James. 6 Johns. Ch. 
268, 10 Am.D. 328. 

19. Ind.—^Wilson v. Oatman, 2 
Blackf. 228. 


13. Ky.—Lancaster v. Lancaster, 78 
Ky. 198. 

14. Ky—Vinson v. Gentry, 21 S.W. 
578, 14 KyL. 804. 

16. N.J.—Mulford v. Hiers, 13 NJ 

Eq 13. 

19 CJ p 575 note 54. 

16. Me.—Manning v. Laboree, 33 Me. 
343. 

19 CJ p 676 note 63 

17. U.S—Thornburn v. Doscher, C. 
COr., 32 P. 810, 13 Sawy. 60. 

Del.—In re Tomlinson, 81 A. 468, 9 
Del.Ch 446. 

Me—Boyd v. Carlton, 69 Me. 200, 
31 Am.R 268 

Pa.—Bridgeford v. Groh, 13 Pa.Dlst. 
& Co. 704, affirmed 160 A. 451, 306 
Pa. 566, 166 A. 612, 102 Pa.Super. 
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138, which is affirmed 168 A. 260, 
306 Pa 564. 

19 C.J. p 576 notes 64, 65 
Improvements placed on the property 
by the alienee are considered in the 
following subdivision of this sec¬ 
tion. 

18. Pa.—Bridgeford v. Groh, 160 A. 
451, 453, 306 Pa 666, citing Cor- 
pus Juris, and affirming 13 Pa.Dist. 
& Co. 704. See Bridgeford v. Groh, 
158 A. 260, 305 Pa. 564, 156 A. 
612, 102 Pa.Super. 138, affirming 13 
Pa.Dist. & Co. 704 

19 CJ. p 576 note 66. 

19. Mo—McClanahan v. Porter, 10 
Mo 746. 

2a Ala.—Sanders v. McMilllan, 11 
So 750, 98 Ala. 144. 39 Am.S.R. 
19, 18 L.R.A. 426. 
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is not entitled so to include Improvements placed thereon 
by a purchaser. Repairs and oil wells have been held 
not improvements within such rules, although new build¬ 
ings and orchards have been regarded as improve¬ 
ments. 

The rule is well settled both in England and in the 
United States, except where changed by statute, 
that, if the heirs after the husband’s death enhance 
the value of the estate, the widow will be entitled 
to her dower in such estate without allow'ance to 
the heirs for the value of such improvement,^! 
and the same rule has been applied against a gran¬ 
tee of the heirs,22 and a devisee under the husband’s 
will 23 Where in assigning dower more than a third 
of the land is set apart to the widow, and to equalize 
the allotment she is required to pay an annuity to 
the heir, a court of equity will not require him to 
account for the increased value given to the land by 
improvements, made by the widow, before it will aid 
him in collecting arrearages due on the annuity at 
her death 24 

As against alienees. In England it seems to be 
settled by the modern authorities that the same rule 
that • applies as between the widow and the heir 
should apply as between the widow and the alienee, 
and by that rule the widow shall be endowed accord¬ 
ing to the value of the estate at the death of the 
husband, regardless of any improvement, the law 
presuming that the value will continue substantially 
the same up to the time of the assignment, although, 
by the older authorities, a different rule was applied; 
but m the United States, except where it is other¬ 
wise provided by statute, the widow’s dower must 
be admeasured or assigned according to the value 
of the lands exclusive of such improvemcnts,25 the 
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policy of the law being that the purchaser of land 
from a married man should not be discouraged from 
enhancing its value.26 It makes no difference in 
the application of the rule whether the conveyance 
was to a stranger for a valuable consideration or to 
a child for a good consideration 27 A. purchaser un¬ 
der execution against the husband occupies the same 
position as the alienee of the husband in a convey¬ 
ance voluntarily executed by him ;28 but a purchas¬ 
er at an administrator’s sale stands on the same 
footing as an heir, and is subject to the same rule 
as regards improvements 29 The rule making al¬ 
lowance for improvements by the alienee has been 
applied as well w^hcre a gross sum^*® or rents and 
profits*^ 1 are assigned, as when the assignment is 
made by metes and bounds. The wndow, not being 
a tenant in common of the grantee until after the 
death of the husband, is not entitled to have the 
^^^g^regate rental value of the land between the date 
of the conveyance and the death of the husband set 
off against the increased value of the land, caused 
by improvements made by the grantee during the 
husband’s lifetime, in determining the value of the 
widow’s intcrest.22 

What improvements within rule. Improvements 
which are necessary to keep the lands in ordinary 
repair are not within the rule,’^^ but the erecting of 
buildings and planting of orchards are within it.24 
Money paid to secure the location of a depot on land 
subject to dower, and in surveying and platting it 
into town lots, was a legitimate expenditure for its 
improvement, and the enhancement in value by rea¬ 
son thereof should be considered as improvements 
in apportioning the doweress’ interest.25 Under 


21. Ill—Gndley v Wood, 176 NE 
356, 358, 344 Ill 153, 74 A.L R 
1162, cUingr Corpus Juris. 

19 CJ p 577 notes 69-71 

Xu Tennessee, under code provi¬ 
sions, calculating value oT husband’s 
lands for assignment of dower with¬ 
out including value of Improvements 
has been held proper—^Whitehead v. 
Brownsville Bank. 61 S W 2d 975, 166 
Tenn. 249. 

22. Pa.—Janney’s Estate, 12 Pa Co 
636 

23. Ky —Allsmiller v Freutchenicht, 
6 SW. 746, 86 Ky. 198, 9 Ky L. 
909 

24. Ky.-—Sparks v. Ball, 16 S.W. 272, 
91 Ky 502, 506, 13 Ky.L. 63, 34 Am. 
SR 236. 

19 C.J p 577 note 74. 

25. Ill—Gridley v. Wood, 176 N.E. 
356, 368, 344 Ill 153, 74 A.L..R. 
1162, citing Corpus Juris. 

Pa —Bridge ford v Groh, 13 Pa.Dist. I 
& Co 704, affirmed 160 A. 461, 306 
Pa. 666, 156 A. 612, 102 Pa.Super. | 


138, which IS affirmed 158 A. 260, 
305 Pa 554 

1-9 C J p 577 notes 75-78. 

Transferee of husband’s grantee 

Widow was held not entitled, as 
against transferees of husband’s 
grantee paying full value, to im¬ 
provements transferees placed on 
land before husband died, nor to im¬ 
provements on land at time of hus¬ 
band’s alienation, which transferees 
removed before husband’s death — 
Bndgeford v Groh, 160 A 451, 306 
Pa 666, affirming 13 Pa Dist & Co 
704, 709, citing Corpus Juris. See 
Bndgeford v Groh, 158 A 260, 305 
Pa 554, 156 A 612, 102 Pa Super 138. 
affirming 13 Pa.Dist. & Co 704. 

26. Ala—Sanders v. McMillian, 11 
So. 750, 98 Ala. 144, 39 Am.S R 19, 
18 LR.A. 425 

19 CJ p 578 note 79. 

27. Ill—Stookey v. Stookey, 89 Ill 
40 

28. Mass.—^Ayer v. Spring. 9 Mass 

8 . 


Mo —McClanahan v. Porter, 10 Mo. 
746. 

29. Ill —Ball v. Schaffer, 14 111 App. 

302 

19 CJ p 578 note 83. 

Hivorced wife, although awarded 
alimony, is entitled to dower, but it 
must be exclusive of improvements 
made by husband’s alienee—Gndley 
V Wood, 176 NE 356, 344 Ill 153, 
74 ALR 1162 

30. S C.—Russell v. Gee, 9 S C.L. 
254 

19 CJ. p 578 note 84. 

31. Ill —Scammon v. Campbell, 76 
Ill 223 

19 C J. p 578 note 86. 

32. Ind —Overturf v. Martin. 84 N. 
E. 531, 170 Ind 308. 

33. Ky.—^Anderson v. Hall, 35 S W. 
904, 18 Ky L. 191. 

34. Ky —Horn v. Mize, 1 Ky L. 
350. 

35. Iowa.—Pelch v Finch, 5 N W. 
670, 62 Iowa 563. 
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statutes providing* in substance that, where recovery 
of dower is had as against an heir, devisee, or pur¬ 
chaser of land conveyed without the wife joining, 
the wife shall be endowed so as not to include per¬ 
manent improvements made on the land by heir, 
devisee, or purchaser, oil wells have been held not 
improvements within the rule of exclusion of their 
value in computing dowcr.36 

Homestead property. In assigning dower in home¬ 
stead property, it is proper to consider expenditures 
by the widow in making permanent and necessary 
repairs and to make due adjustment therefor when 
the property is partitioned and dower is assigned 

thercin.37 

§ 99. - Actual Admeasurement or Allot¬ 

ment 

a. In general 

b. Easements 

c. Allotment in separate tracts 

d. Allotment by metes and bounds 

e. Allotment of portion of building 

f. Allotment of homestead or dw'elling; 

efTect of homestead exemption 

g. Sufficiency of allotment 

a. In General 

Actual admeasurement or allotment of dower in par¬ 
ticular lands may properly be made where the circum¬ 
stances permit, due regard being had for the rights of 
all interested parties and due attention being paid to the 
value and productiveness of the parcels involved. 

The law contemplates the allotment of dower in 
distinct and separate parcels by metes and bounds, 
where the qualities and condition of the lands and 
the nature of the husband’s estate therein will admit 
of it, as shown in subdivision d of this section. The 
allotment should be made with due consideration for 
the rights of all interested parties,regard being 
had not only to the value of the estate, but also to 
the annual productiveness of the several parcels,^^ 
so that the annual income of the portion assigned 
shall equal at least one third of the annual income 


of the whole property.^® The interests of the heirs 
and devisees should be considered and should be as 
little affected by the allotment as is possible.^i As 
against creditors of her husband by hen created 
since her marriage, a widow is entitled to have her 
dower in his real estate assigned in kind, if it can 
be done, without regard to its effect on the interest 
of his creditors,^- but she cannot refuse to receive 
an equnalent of her dowTr in a gross sum or an an- 
niiity, under a statute authorizing a purchaser at a 
judgment sale under an execution against her hus¬ 
band to discharge the lands from her dower by the 
pa>ment of such sum or annuity.^3 Under statutes 
prescribing a method of allotment under certain con¬ 
ditions, the statutory method is exclusive in resjiect 
of cases falling within the purview of the cnact- 
ment.44 

b. Easements 

Ordinarily, easements should not, as such, be as¬ 
signed as dower. 

Easements in the nature of a right of w'ay, the 
right to use water pipes,or the privilege of cut¬ 
ting firewood or of pasturage,on lands not set off 
for dow'cr, should not be assigned to the widow. 

c. Allotment in Separate Tracts 

The common-law rule entitles the widow to assign¬ 
ment of dower in each separate tract of land, although 
in equity and under statute dower may be assigned in 
a particular tract to the exoneration of other lands. 

At common law and in the absence of statutory 
change of the rule, the w^dow' has no right to select 
particular lands out of wffiich her dowx'r shall be al¬ 
lotted.'*’^ On the other hand, under the common- 
lawr rule the w'ldowr is entitled, at her election, to 
have dower assigned to her in each sejiarale tract of 
land owned by her husband during coverture,^*' and 
in the absence of contrary statute, wffiere the hus¬ 
band dies seized of several distinct tracts of land, 
or w'hcre he divides his land during his lifetime in¬ 
to several tracts and aliens them to different pur¬ 
chasers, the weight of authority is to the effect that 


36b Ky —Bartlett v. Buckner’s 
Adm’r, 97 S W 2d 805, 265 Ky 747 

37. Fla—Ml Ewen v. Larson, 185 So 
866, 136 Fla. 1. 

38. Ala—Rash v Boeart, 146 So 
814, 226 Ala 284 

Ky-—Smith V Smith, 6 Dana 179. 
W.Va—Le Pevre v Le Fevre, 153 S. 
B 918, 919. 109 WVa 260, quoting 

Corpus JtirlB. 

38. W.Va.—Le Fevre v. Le Pevre, 
supra. 

19 C.J. p 578 note 92. 

40i Ill.—Schnebly v. Schnebly, 26 
Ill. 116. 

W.Va. — JjB Fevre v. Le Pevre, 163 S. 


E 918, 919, 109 WVa. 260, quoting 

Corpus Juris. 

41. N H —Hall V. Smith, 69 N H 
315 

NJ—In re Garrison, 16 N J.Eq 393 
19 C J P 678 note 94. 

42. Va —Simmons v. Lyles, 27 

Gratt. 922, 68 Va. 922. 

4t3- WVa—Verlander v. Harvey, 15 
S E. 54. 36 WVa. 374. 

44. N C —In re Freeman’s Heirs at 
Law, 128 SB 404, 189 NC 790. 

45. N Y.—Price v. Price, 7 N.Y.S. 
474, 54 Hun 349, reversed on other 
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grounds 27. N E 383, 124 N.Y 589. 
12 LRA 359 

48. NC—Jones v. Jones, 44 N C. 
177. 

47. N.C—Vannoy v. Green, 173 SB. 
277, 206 NC. 77 

Homestead not involved 

Widow petitioning to have statu- 
toiy interest set aside cannot dic¬ 
tate which particular tracts shall be 
set off, where none of such tracts 
constituted homestead —In re Cay- 
lor's Estate, 227 N W. 103, 208 Iowa 
1208 

48. Va,—Harmon v. Peery, 134 S.E. 
701, 145 Va. 578. 
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the allotment must be from each separate tract, and 
of such portion of each as will produce one third of 
the net income of the whole but where the sev¬ 
eral parcels are all held by the same person or per¬ 
sons, It has been held proper to assig:n full dower 
out of only one of the parcels.®® It is improper in 
assigniiifi^ dower to lessen its value by causing it to 
be assigned in inconsiderable bodies over a great 
many tracts of wild lands The general rule has 
been further limited where, on account of the na¬ 
ture of the properly, as in the case of mines, the 
separate parcels were indivisible by metes and 
bounds.®- 

Courts of equity will follow the common-law rule 
in respect of allotting dower in each separate tract 
of land owned by the husband during coverture 
where there are no equities demanding application 
of a different doctrine.®® On the other hand, 
courts of equit}^ are not bound to follow this in¬ 
flexible rule of the common law, and in a proper 
case may require the widow to accept assignment of 
the whole of her dower in land of which the hus¬ 
band died seized,®'^ and courts applying equitable 
principles have deiiarted from the common-law rule 
and have required the widow to accept an assign¬ 
ment of the whole of her dower out of the estate 
of which the husband died seized, and which was 
ultimatel> liable to sustain the whole charge of her 
dower right in lands conveyed with general war¬ 
ranty.®® Where the widow’s dower attaches to 
lands of which the husband died seized, such lands 
should he assigned as her dower instead of lands 
conveyed by her husband to one who paid the pur¬ 
chase jiricc in full,®® and the same rule applies 
where the land has been sold by the court, during 


coverture, to pay the husband’s debts.®*^ 

Failure to follow the common-law rule is not a 
jurisdictional defect voiding the judgment allotting 
dower and rendering it subject to collateral attack,®® 
and the rule requiring an allotment out of each of 
several parcels may be waived by agreement of the 
parties interested, and an allotment may be made 
to the widow in a single tract, or in such other 
parcels as may be agreed on by the parties interest¬ 
ed.®® 

Under statutes enacted in many jurisdictions, it is 
proper to allot all the dower in a body instead of in 
each separate tract, in the court’s discretion or as 
may otherwise be jirovided in the particular statute 
involved.®® Under statutes entitling the widow to 
an undivided one half of the real estate in fee sim¬ 
ple and the heirs or devisees to the other undivided 
one half, the widow’s undivided half in fee may all 
be set off to her in a body and the commissioners 
are not necessarily required to include in the body 
any particular tract of land ®l 

d. Allotment by Metes and Bounds 

Wherever practicable dower should be assigned in 
specie by metes and bounds, both under the common 
law and the equitable doctrine, although where the 
exigencies of the case so require it may be assigned in 
some different way, as where assignment by metes and 
bounds would be unfair in view of improvements placed 
on the land by an alienee of the husband, or because 
of contrary agreement of the parties, or because the 
land IS held by tenants in common. 

At common law and under statutes declaratory 
thereof, dower should wherever practicable be as¬ 
signed in specie by metes and bounds,®® and a similar 
rule prevails in equity®® Where the exigencies of 
the situation so require, dowa'r may be assigned oth- 


49. N J —(iorhardt v. Sullivan, 152 
A 663, 107 N J Eq 374. 

19 J p 579 note 1 

50. Mo —Cazier v Hinchey, 44 S W. 
1052, 143 Mo 203. 

W Va—Alderson v Henderson, 6 W. 
Va 182 

19 C J. p 579 note 3 

51. Ark—Pike v Underhill, 24 Ark. 
124. 

19 C J p 579 note 5. 

60. Del —Coulter v Holland, 2 Del. 
330. 

Iowa.—O’Fcrrall v. Simplot, 4 Iowa 
381. 

53. Va —Harmon v. Peery, 134 S E 
701, 146 Va. 678 

54. Va—Harmon v. Peery, supra. 

Benefit to minors and oonsent of 
adnlts 

Court of equity can decree portion 
of lands in fee simple in lieu of 
dower, where widow and adult heirs 
consent thereto, and it will be bene- 

28 C.J.S.—14 


ficial to minors—Gillespie v Jack- 

.«^on, 281 S W 929, 153 Tenn 150 

55. NC—In^iam v Cor bit 99 S E 
18. 177 N C 318 

Va—Harmon v Peery, 134 SE 701 
703, 145 Va 678, citini? Corpus Ju¬ 
ris. 

19 C.J. p 579 note 6. 

56. Va—Harmon v Peery, 119 SE 
126, 137 Va 180, citing Corpus Ju¬ 
ris —Stimson V Thorn, 25 Gratt 
278. 66 Va 278 

57- Va—Harmon v. I’eery, 119 SE 
126, 137 Va 180 

68. SC—-Floyd v. Pagre, 124 S E. 1, 
129 SC 301. 

59. SC —Floyd v. Page. 124 S E 
1, 4, 129 SC 301, citing Corpus 
Juris. 

19 C J. p 579 note 8. 

GO. Del.—Coulter v. Holland. 2 I>el 
330 

Ill.—Schaffenacker v. Beil, 160 N.E 
333, 320 Ill 31. 
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Kv -—Rit hmond v Hams. 43 SW 
703, 19 Ky L. 1443 
NC—Jones v. Jones 44 N.C. 177. 

19 C J p 579 note 9 

lu Arkansas, where husband’s land 
was sold under execution agains?t 
him and there were no children or 
creditors, widow was under applica¬ 
ble statutory provisions entitled to 
one-half interest in fet simple — 
Roetzel v. Beal, 116 S W 2d 591, 196 
Ark 5 

61. Ill —SchalT(‘natker v. Beil, 150 
NE 333, 320 Ill 31. 

62. Fla—^Waldin v Waldin, 123 So. 
777, 98 Fla 344—Moore v. Price*, 
123 So 768. 773. 98 Fla. 276, cit¬ 
ing Corpus Juris. 

19 C J. p 580 notes 11. 13. 

63. U.S.—Leggett v. Steele. Pa, 15 
FCas No 8.211, 4 Wash C C. 305. 

Ala—^Whitehead v. Boutwell, 117 So. 
623, 218 Ala. 109. 
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erwise than by metes and bounds,®^ or under stat¬ 
ute the matter may be committed to judicial discre¬ 
tion.®® The interest of the widow alone is not to 
determine the question whether an assignment by 
metes and bounds would be unjust;®® but the inter¬ 
ests of the whole estate and all parties interested 
should be considered.®^ 

Property tn hands of alienee. The general rule 
that the assignment of dower must, if practicable, 
be made by metes and bounds, applies when the 
property out of which dower is to be awarded has 
passed into the hands of an alienee,®® although un¬ 
der the rule that the dowercss shall not be allowed 
the benefit of any improvements made by the alienee 
subsequent to the alienation, and it has been held, 
apart from statute, that an assignment by metes and 
bounds in such case will, under certain circum¬ 
stances, be impracticable and inequitable, and as¬ 
signment must be made in a special manner,®^ and 
similar decisions have been made under statute in 
some of the states.*^® Deterioration in value, either 
from natural causes or from the mere negligence 
of the purchaser or alienee in keeping the property 
in repair, has been held an insufficient cause for as¬ 
signing compensation in lieu of dower, instead of 
setting the same off by metes and bounds.'^^ 

Agreement of parties. While the sheriff, commis¬ 
sioner, or other officer of the law is held to a strict 
enforcement of the rule under consideration, the 
heir or tenant of the freehold may make an assign¬ 
ment generally without metes and bounds, and the 
assignment will be good, if assented to by the wid¬ 
ow, for by their consent they may waive a regula¬ 
tion which is merely for their own advantage, and 
a widow, instead of having an assignment of dower 
by metes and bounds, may, by an arrangement with 
the heir or devisee, suffer him to rent out the land 


with the understanding that she, in lieu of her dow¬ 
er, is to receive one third of her proportion of the 
a"inual rents; or she may agree to receive a definite 
yearly sum of money, or take an undivided third 
part of the lands of her husband instead of a third 
by metes and bounds.^^ 

Lands held m common or tn joint tenancy. An 
assignment by metes and bounds will be dispensed 
with where the lands out of which dower is to be 
assigned arc held in common, in which case the 
dower interest is t^ be assigned to be held in com¬ 
mon with the heir and other tenants The widow 
IS not entitled to an assignment of any particular 
part of the lands so hcld.'^^ Where, however, the 
husband in his lifetime conveys his interest as 
tenant in common to his cotenant, without release 
of dower by the widow, she may maintain a writ of 
dower against the latter and have her dower set out 
to her by metes and bounds.'^® Where lands are 
held 111 joint tenancy, and the jus accrescendi has 
been abolished by statute, dower may be assigned 
to be held in common with the other joint tenants.'^® 

Where partition is made during coverture, the 
wife is entitled to dower only in the share parti¬ 
tioned or set off to her husband, and not in his un¬ 
divided share of the whole, and the assignment will 
be made in the usual mode.’^'^ 

e. Allotment of Portion of Building 

Where no other lands are available, dower may be 
assigned the widow in particular portions of a building, 
her consent being requisite according to some authorities. 

Particular rooms in a dwelling house on lands in 
which the widow is entitled to dower may be as¬ 
signed to her, with the use of hall, passageways, 
and doors, so as to secure her a proper enjoyment 
of such rooms, in a case where there arc no other 
lands in which the dower may be assigned,*^® pro- 


Md.—Rickwood v. Smith, 126 A 79, 
146 Md. 187. 

19 C J. p 580 note 12. 

64. Ill—Gridley v. Wood. 215 Ill 
App. 473. 

6&i RI—Connole v. Connole, 113 A 
467, 43 R.I. 470. 

19 C J p 580 note 14 [a] 

Metes and liotmdB or fixed rental 
Probate court under Gen.L 1909 
c 329 § 17, has discretionary power 
to assigrn dower either by metes and 
bounds or by the establishment of a 
fixed rental —Connole v. Connole, su¬ 
pra. 

66 . Ala.—Sanders v. McMillian, 11 
So. 750, 98 Ala 144, 39 Am S R. 19, 
18 L..R.A. 426 

111.—Moore v. Dick, 24 N.E. 768, 134 
111. 43. 


67. Pa,—Gourley v. Kinley, 66 Pa. i 

270. I 

68. Ala—Sanders v. McMillian, 11 
So 750, 98 Ala 144, 39 Am S R 
19, 18 L..RA 426. 

19 C J p 580 note 17. 

69. Ala—Steele v Brown, 70 Ala 
235. 

19 C.J p 581 note 19. 

70. Ill —Scammon v. Campbell, 75 
Ill 223 

Mo—Griffin v. Regan, 79 Mo 73— 
Riley v. Glamorgan, 15 Mo. 331. 

71. Ala—Sanders v. McMillian, 11 
So. 750. 98 Ala 144, 89 Am.S R. 
19, 18 L.RA. 425. 

19 C J. p 681 note 21. 

72. Md.—Marshall v. McPherson, 8 
Gill & J. 333. 


N Y —Hale v. James, 6 Johns Ch. 

258, 10 Am D 328 
19 C J. p 581 notes 22-25. 

73. Ill—Gridley v Wood, 215 Ill. 
App 473. 

19 C.J p 681 note 26. 

74. . N.C—Gregory v. Gregory, 69 N. 
C 522. 

75. Mass —Blossom v. Blossom, 9 
Allen 254. 

76. Va—Parrish v. Parrish, 14 S.E. 
325. 88 Va. 629. 

77. Me.—Mosher v. Mosher, 32 Me. 
412 

19 C.J. p 681 note 30. 

78. Mass.—Symmes v. Drew, 21 
Pick. 278. 

. 19 C.J. p 581 note 81. 
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vided, according to some decisions, she consents 
thereto, but not otherwise.^® 

f. Allotment of Homestead or Dwelling; Ef¬ 
fect of Homestead Exemption 

It is customary, and under some of the statutes 
mandatory, to allot the homestead or dwelling to the 
widow as part of her dower, although she has no com¬ 
mon-law right to such allotment. The Inclusion or ex¬ 
clusion of the homestead under statutes depends on the 
provisions thereof. 

In the absence of statute the widow is not en¬ 
titled as of right to have the mansion house or 
dwelling included in the dower assigned to her,^^ 
but, unless injustice will be done to the heirs, it is 
usual to assign to the widow the home or residence 
of deceased.81 and such homestead or residence 
should be assigned as dower wherever the circum¬ 
stances bring the case within the purview of stat¬ 
utes so requiring Where statutes require that 
if the property is susceptible of partition in kind, 
the dower rights and homestead of the widow shall 
be set apart in kind, such course should be pur¬ 
sued even though the widow wishes the realty sold 
and her rights valued and paid to her out of the 
proceeds of sale,®^ and, conversely, under statutes 
of this character the widow may not be compelled 
to accept money in lieu of having the dower and 
homestead set apart in kind where the circumstanc¬ 
es arc such that this is practicable.®^ Under stat¬ 
utes mandatorily providing for allotment of dower 
in the “mansion house,” such allotment should be 


made even if injurious to creditors. 

Effect of homestead exemption. Under the stat¬ 
utes of some jurisdictions, a widow who is enti¬ 
tled to both dower and homestead should be as¬ 
signed her dower out of the whole of her deceased 
husband’s estate, without excluding the homestead.®® 
In other jurisdictions the statutes are construed 
as providing that the homestead should be first 
allotted to her, and then her dower in the residue.®^ 

g. Sufficiency of Allotment 

The allotment of dower in kind should describe the 
lands allotted sufficiently to permit of their identifica¬ 
tion. 

The allotment of land assigned as dower must 
be sufficiently certain to locate the premises al¬ 
lotted,®® and the measurements and boundaries 
should be set forth where it is possible.®® A de¬ 
scription of the tracts allotted by their number as 
designated at a land office has been held sufficient,®® 
and a reference to an attached plat may be suffi¬ 
cient ®i Errors in description, as a mistake in lot 
or section number, will not be fatal, if from other 
parts of the report the land allotted can be identi¬ 
fied; the misdescription may be rejected as sur¬ 
plusage.® ^ 

§ 100. - Assignment Where Lands Are 

Incapable of Division in General 

Where land is incapable of division dower need not 
be assigned by metes and bounds; and under statutes 


Rule Inapplioame under facts 

Fla—Moore v. Price, 123 So 768, 773, 
98 Fla 276, citingT Corpus Juris. 

79. N.Y—Stewart v Smith, 39 
Barb. 167, modified on other 
({^rounds 4 Abb Dec 306, 1 Keyes 
59—Parks v. Hardey, 4 Bradf Surr. 
16 

80. Va—Devaughn v Devaughn, 19 
Gratt 556, 60 Va 556 

19 C J p 581 note 38 

81. W Va —Le Fevre v. Le Fevre, 
153 SE 918. 109 W.Va 260. 

19 C J p 581 note 34. 

Widow’s duty of revealing fa-ots 
A widow making application for al¬ 
lotment of a child's part in lieu of 
dower had the duty of making it 
known that portion set apart to her 
included the husband’s homestead, 
and could not obtain advantage by 
failing to make such fact known — 
Spitzer V. Branning, 184 So. 770, 135 
Fla 49. 

as. Ill.—Moore v. Dick, 24 N.E. 768, 
134 Ill. 43. 

Iowa.—Dalton v. Dalton, 159 N.W. 
992, 178 Iowa 508. 

N.C.—Howell V. Parker, 48 S.E. 762, 
186 N.C. 873. 

19 C.J. p 582 note 35. 


®3. Tenn.—Col»b v Pogues, 8 Tenn 
App 74 

84. Tenn —Mabry v. Mabry, 5 Tenn. 
App 307. 

85. Tenn —Wilhite v. Farley, 15 
Tenn App 317 

Creditors not ''other relations” 

Under statutory exceptions to man¬ 
datory requirement of allotment of 
dower in “mansion house.” which ex¬ 
ceptions provide for recognition of 
the rights of children and “other re¬ 
lations,” the latter phrase refers to 
relations simiiar to children and does 
not comprehend creditors —^Wilhite 
V Farley, supra. 

SSL Mass —Cowdrey v. Cowdrey. 

131 Mass. 186. 

19 C.J. p 682 note 37. 

Election between dower and home¬ 
stead see supra § 74. 

87. Ill —^Jones v. Gilbert, 25 N.E. 
566. 136 Ill 27. 

19 C.J. p 582 note 38. 

88. Ga—Luttrell v. Whitehead, 49 
S E 691, 121 Ga 699. 

19 C.J. p 582 note 39. 

Description too indefinite 

Description of land in report of 
commissioner setting aside dower, 
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and in confirmation thereof by the 
probate court, as “Pt. NW% of NW 
% Sec. 15, Tp 6 S., R 9 west, 13 
acres. 48 feet x 123 Blk 33, D. H. 
addition to P B, in JelTerson Co.”— 
was held too indefinite to constitute 
a valid and binding allotment of 
dower—Cunningham v Dellmon, 237 
S W. 450, 151 Ark 409 

89. Ky —Stevens v. Stevens, 3 Dana 
371. 

19 C.J. p 682 note 40. 

90. Ala.—^Adams v. Barron, 13 Ala. 
205. 

91- Ga.—Sears v. Carver, 66 S.E. 

886, 133 Ga. 422. 

19 C.J p 682 note 42. 

92. Ga—Duttrell v. Whitehead, 49 
SE 691, 121 Ga. 699. 

Ill.—Burns v Miller. 110 Ill. 242. 

19 C.J. p 583 note 43. 

Surplusage in description 

The fact that the report of the 
commissioners appointed to assign 
dower contained two words in the 
description of the premises which 
were clearly surplusage did not ren¬ 
der the proceeding void and subject 
to collateral attack.—Nichols v. Cald¬ 
well, 114 N.E. 278, 275 111. 520. 
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providing various methods of allotment in such cases 
the parties may select whichever they prefer. 

By the common law, and in some states by statute 
declaratory thereof, if land in which the widow is 
entitled to dower is incapable of division, it will not 
be necessary to assign dower by metes and bounds, 
but it may be assigned in the manner best adapted 
to the purpose of the law giving the right of dow- 
er.93 Where the statute jirovides two methods for 
allotment of dower in case lands are indivisible, 
and the parties agree to the adoption of one of the 
two methods, the court has no power to pursue the 
other method.®^ 

§ 101. - Division of Rents and Profits 

Where the property is indivisible so as not to permit 
of assignment of dower by metes and bounds, under the 
common-law rule allotment may be made to the widow of 
her proportionate share of net rents and profits. Demand 
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for assignment may be prerequisite to accrual of the 
right to a share of rents and profits. 

It is a rule of general application, both at com¬ 
mon law and under statutes declaratory thereof, 
that when the property out of which dower is to be 
assigned is in its nature indivisible, and will not ad¬ 
mit of assignment b}' metes and bounds, an allot¬ 
ment may be made to the widow of her proportion¬ 
ate share of the rents and profits arising from the 
entire propertyand this principle has been aji- 
plied to allotment of dower in various different 
kinds of property, such as ferries,®® homesteads,®'^ 
mills,®"^ storehouses,®® and oil and gas rights or 
royalties.^ 

Deductions for reasonable repairs, taxes, and 
other necessary expenses, should be made from 
the gross rents,^ and where the rental has been 
increased by permanent improvements by a pur- 
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93. Pla—Moore v Price, 123 So 768 
775, 98 Fla 276, quoting* Corpus 
Juris. 

19 CJ p 583 note 44. 

94. Ill—Klein v Klein, 114 NE 
1028, 276 Ill 520 

95. Fla—Moore v Price, 123 So 768, 
775, 98 Fla. 276, quoting Corpus 
Juris. 

Ill —Chapman v Chapman, 25 N E 
2d 92, 303 Ill App 340 
N Y —In re Kearns* Will, 249 N Y S 
340, 139 Misc 877. 

19 C J p 583 note 47. 

^and directed to be sold 

A.«! to land of t( stator remaining 
un.sold, dower should be apportioned 
by first paj ing widow ont third 
of rent —In rc H irrington's Estate, 
248 NYS 785. 139 Misc 97 

98. K> —Stevens v. Stevens, 3 Dana 
371 

Tenn—Cbft v. Clift, 9 SW 360, 87 
Tenn 17 

ZncorporecQ Ixereditameut 

A w^idow IS dowahle of one third 
of the piofils or of the use of a 
ferry, because a ferry, being an in¬ 
corporeal hei cdilament, is indivisi¬ 
ble—Moore v Pri< e, 123 So 768, 775, 
98 Fla 276, quoting Corpus Juris — 
19 C.J. p 583 note 51 

97. Fla—Moore v. Price, 123 So. 

768, 98 Fla 276 
Kents instead of gross sum 

Court, on finding it impracticable 
to divide deceased husband's home¬ 
stead in specie, should assign dower 
by awarding widow one third of 
rental value for life to be charged 
against property rather than award a 
gross sum over her objection—Moore 
V. Price, supra. 

9a N.T.—^White v. Story, 2 Hill 543. 
18 C.J. p 683 note 60. 


Every third toll or its equivalent 

lVh< re a widow is dowable of a 
mill, she shall be endowed of every 
third toll dish or of the imtire mill 
e\'er> third nic»nfh or veai. or bv 
taking a share of the profits in some 
oilier form 

Fia—Moore v. I'rice, 123 So 768 
775 98 Fla. 276, quoting Corpus 

JUTxB. 

NY—White V Story, 2 IIill 513 
Tenn—Clift v Clift. 9 SW 360, 87 
Tenn 17 

99- Fla—Moore v Price, 123 So 768, 
775, 98 Fla 276. quoting Corpus 
Juris. 

Tenn—Summers v. Donnell, 7 Ileisk 
565 

Indivisible character 

A stc»reliouse not being divisible, 
dower therein cannot be set oft bv 
metes and bounds, but the widow' 
should he assigned one third of the 
annual rental value of the property 
for life—Summers v, Donnell, su¬ 
pra. 

1. Ky—Collins v. Lemaster's 

Adm’r, 22 .S W 2d 567. 232 Ky 188 
Absence of agrreement 

It IS competent for a w'ldow and 
remaindermen to jc»in in an oil and 
gas lease and agree as to apportion¬ 
ment of royaltic's, but in the absence 
of such an agreement the royalties 
must be apportioned according to law 
governing dower In such a case, the 
widow becomes entitled to a life es¬ 
tate in one third of the royalties, her 
right to share v'tsls on production of 
minerals, and the court should as¬ 
certain Its cash value or cause 
amounts to be invested and income 
paid her during life—Coiling v 
Lemaster’s Adm’r, 22 S W 2d 667, 232 
Ky 188 

Cash rental and royalty 

Where lands are leased by a re¬ 
ceiver under order of the courtf in ^ 
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vvhirh the widow of deceased P<*r- 
son owns a dower interest in an un¬ 
divided one third, she is entilled to 
have one third of rovalty and rash 
rental or bonus paid ferr the lease in- 
\<st(d and receive the income there¬ 
from, or to nucive such proportion 
t)f the rovalty and cash rental as 
will .imount to present value of an- 
nuit> for the life expectancy cif dow¬ 
ager equal to the interest on the roy¬ 
alties at SIX per cent—Strawn v. 
Brady, 262 1* 505, 84 Okl 66 

“Profits** within contemplation of 
dower act 

Rojaltics under oil leases made by 
a defeased husband in hia lifetime 
consisting of percentages of the oil, 
although marketed with the either oil 
and paid to the lessor in inonc v, are 
"piofits, ’ if not "rents.” within Kv 
St 21.18, pioviding that the wife 
shall be entitled to one thud of the 
n nts and profits of the dowable leal 
estate until dower is assign*‘d, and 
the widow IS entitled to one thud of 
sut h royalties, and nc>t merely to in- 
terc-t on sut h one thud—Ciain v 
West, 229 S W T.l, 191 Ky 1. 

2. Ark—Mayo v. Arkansas Valley 
Trust Co, 209 SW 276, 137 Ark 
3.31 

Fla—Moore v I’rlce, 123 So 768. 775, 
98 Fla. 276 quoting Corpns Juris. 
NY—In re Kearns’ Will. 249 NYS. 

340, 139 Misc. 877 
19 CJ p 583 note 52 
Deduction of widow*s indebtedness 
In proceeding to assign dower to 
widow of deceased partner, where 
widow prayed and was awarded a 
money Judgment against remaining 
partner for rent collected by him, 
it was proper to credit against such 
liability Indebtedness which widow 
admittedly owed remaining partner. 
—Lipscomb v. Aulenbacherp 272 S-W. 
363. 168 Ark. 1066. 
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chaser from her husband, there should be deducted 
from the net rental value the proportion which the 
cost of such improvements bears to the value of the 
lands.3 

Conditions precedent. A report by the commis¬ 
sioners that the property cannot be set off consist¬ 
ently with the interests of the estate has been held 
not a condition precedent t() an award of dower out 
of the rents,but demand for assignment of dower 
has been held prerequisite to the accrual of the 
widow’s right to receive rentals.^ 

§ 102. - Payments in the Nature of An¬ 

nuities 

a. Tn general 

b Determination of amount 
c. Time of payment and interest; en¬ 
forcement of payment 

a. In Greneral 

Where lands are incapable of fair division, the widow 
may under the practice prevailing in some Jurisdictions 
be awarded her dower in periodic payments in the nature 
of annuities or fixed rentals, and where dower is assigned 
in the proceeds of sale the widow may have her propor¬ 
tion of the legal interest on the entire proceeds of the 
sale. 

Jn some jurisdictions virtue of statute and in 
others independently of statute, where the lands 
are incapable of division or cannot be duided with¬ 
out prejudice, the court may in its judgment direct 
that a sum equal to one third of the annual or 
rental value of the lands be paid to the widov\, an¬ 
nually or oftener, during the widow’s life, for her 


dower therein.® An agreement between the parties 
that the interest on a sum in lieu of dower be paid 
to the widow is valid.*^ Where dower is assigned 
in the proceeds of the sale of real estate, the wid¬ 
ow may be allowed annually her proportion of the 
legal interest on the entire proceeds, subject to the 
deduction of any paramount charges.® 

b. Determination of Amount 

Determination of the amount of periodic payments to 
be made a widow in lieu of dower should be made in 
accordance with local practice as influenced by any ap¬ 
plicable statutes, and the basis of computation may be 
legal interest on the value of the lands at time of aliena¬ 
tion or death of the husband, or the gross annual product 
of such lands after deduction of proper charges such as 
taxes and repairs. 

The iimount in some jurisdictions is to be deter¬ 
mined by ascertaining the value of the lands at the 
lime of alienation, if aliened during the husband’s 
lifetime, or at the time of his death if he died 
seized, and aw^arding the widow one third of the 
legal interest on such value.® Tn other jurisdic¬ 
tions it has been held that the amount to be paid 
the widow should be based on the yearly value of 
such lands as ascertained by the gross annual 
product thereof after deducting all proper charges, 
such as taxes and repairs, etc,i® but there it has 
also been held that it is not error to base an assign¬ 
ment of dower on the actual, rather than the rental, 
\alue of the lands The amount as fixed by the 
jury remains so, irrespective of any changes wdiich 
may occur in the rents, issues, and profits derived 
from the land,i- and in such case the yearly value 


3. Fla — Aloort v I'ric<. 123 So 7CS, 
77Tt, 98 Fla 276, quotin#? Corpna 
Juris. 

Mo—Bartletl v Ball. 92 AIo App 
67 

19 CJ p 583 note 53 

-4. Ill —IleMsen v lleisen. 34 N E. 
597. 145 Ill 658. 21 L.RA 434 

S. US—Bibo V Burnolt, U C Ill , 14 
FSupp 918 

After adjudication in banicruptcy 

Under Illinois law, right of dower 
of a surviving spouse is a mere ex¬ 
pectancy and rests in action until 
assigned, and, vvlic^re no demand is 
made or petition filed lor such as¬ 
signment, heirs nt law aie entitled to 
the whole of rentals, and damages, a 
proper measure of which is one third 
of rentals of land, are allowed only 
from time of demand and refusal to 
assign dower, so that a widow who 
possessed dower interest in farm on 
which she lived with daughter and 
son-in-law who owned remainder in¬ 
terest in farm, having, since adjudi¬ 
cation in bankruptcy of daughter and 
son-in-law, made demand for an ac¬ 
counting of rents on account of her 


dower interest, was entitled to al- 
low’ance of one third of tlu icason- 
able rentals only from date of ad- 
JudKalion—Bibo v Burnett, oupra 

6. F’la—Moore v J’rite. 123 So 768, 
775, 98 Fla 276. quoting Corpus 
Juris. 

19 r .1 p 583 notes 54. 65 

Fixed rental 

Where piobate couit assigns dow¬ 
er unde.r (Jen L, 1909 c 320 ^ 17. hv 
the establishment of a re ntal ritlui 
paitv, if he so desiie*^, maj insist on 
having the amount of rental fixed bv 
the dc'Ciee of the court The provi¬ 
sion for €i fixt'd rental is for the ben¬ 
efit of the parties in interest, and 
they may waive this piovision by as¬ 
senting to the entry of a decree di¬ 
viding the rentals on the basis of 
the net amount aetually received 
from the property rather than on any 
estimate of the amount that might 
be received —Connole v. Connole, 113 
A. 467, 43 R.I. 470 

7. Fla—Moore v Price, 123 So. 768, 
775, 98 Fla 276, quoting Corpus 
Jnxls. 


Pa—Riley v Remington, 70 A 552, 
221 Pa 121 
19 CJ p 581 note 56 

8. Fla—Aloore v Price, 123 So 768, 
775. 98 Fla 276. quoting Corpus 
Juris. 

R I —Sheffield V' C’ooke, 98 A 161, 
39 Rl 217, Ann Cas 1918E 961 

9. Ala—Wood v Alorgan, 56 Ala. 
397. 

19 CJ p 584 note 58 
Insolvency of estate 

Assignee of dower m insolvent 
dee (dent’s estate is entitled to inter¬ 
est on one third of net proceeds of 
sale from date of sale to distribu¬ 
tion—In re Kearns’ Will, 249 N.Y S. 
340. 139 Alisc 877 

10. Fla—Moore v Price, 123 So. 
768, 775, 98 Fla 276, quoting Cor¬ 
pus Juris. 

Ill —Klein v Klein, 114 N.E. 1028, 
276 Ill. 520 
19 C J. p 684 note 59. 

11. Mo —Casaity v Pound, 67 S. 
W 283, 167 AIo 605. 

12. Ill.—Carter v. Stookey. 89 III. 
279 

19 C.J. p 584 note €1. 
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as estimated by the jury should not he based on 
the condition of the rents or profits at the time 
dower is assigned, but should be based on a consid¬ 
eration of the probable condition of such estate dur¬ 
ing the lifetime of the doweress.^^ The age and 
health of the dowcress are not to be taken into 
consideration.^^ 

c. Time of Payment and Interest; Enforcement 
of Payment 

Payment of periodic amounts in lieu of dower in 
kind should be made at such times as the court may 
specify under applicable statutes, and interest may be 
allowed on unpaid instalments. Payment of instalments 
constituting hens on the land may be recovered by dis¬ 
tress or similar remedies appropriate for recovery of 
rents. 

It is for the court to determine the number of 
installments in which the annual allowance shall be 
paid.^^ The date of payment should be fixed in 
the decree or judgment, but the allowance should 
not be made payable in advance.^® Where the 
statute requires the payment of interest on a fixed 
sum, it has been held that the interest begins to 
run from the time of the commencement of the 
suit.i^ If the annual allowance is not paid when 
due, interest on the amount unpaid may be allowed 
from the date when it becomes payable, 

Enforcement of payment. If the widow is 
awarded a sum payable annually in lieu of dower, 
based on the annual value of her dower, and 
charged as a hen on the lands, such sum may be 
recovered by distress or otherwise as rents are re¬ 


coverable from the person in possession of the 
lands.^® 

§ 103. - Award of Gross Sum 

a. In general 

b Under statutory authorization 
c. Computation of amount 

a. In General 

While there is a conflict of authority on the ques¬ 
tion, the general rule is that the courts may not allot 
a gross sum in lieu of dower without either statutory 
authority or consent of the parties, and where the land 
IS not insusceptible of division the right to award a 
gross sum has been denied. 

There is considerable conflict of authority on 
the question of whether the widow may in any case 
be assigned a gross sum in lieu of dower, where 
such allotment is made without her consent and 
without statutory authorization 20 The prevailing 
rule is that, independent of legislative authority, 
the courts cannot, without the consent of the par¬ 
ties, allow or compel the widow to accept a gross 
sum in lieu of dower, and the fact that such a 
course would be more satisfactory or profitable to 
the owner of the land subject to dower is immateri¬ 
al ,21 but It has been held that under anomalous 
circumstances and because of the impossibility of 
following the general rule, a court of equity may 
direct a gross sum to be paid in lieu of dower or an 
annuity without the consent of all the parties in- 
terested .22 

Where the land is not insusceptible of division. 


13. Ill —Klein v Klein, 114 N.E. 
1028, 276 Ill 520 

19 C J p 584 note 63. 

14. Ill —Scammon v. Campbell. 75 
Ill 223 

Mo.—Walker v. Deaver, 79 Mo. 664 
—Riley V. Glamorgan, 15 Mo 335. 

16. Fla — Moore v. Price, 123 So, 
768, 776, 98 Fla 276, quoting Oor. 
pns Jnxls. 

Ill.—Francisco v. Hendricks, 28 Ill. 
64 

19 C J. p 584 note 65. 

13. Fla—Moore v. Price, 123 So. 

768, 776, 98 Fla 276, quoting Cor- 
piw Jnrls. 

19 C.J p 584 notes 66, 67 

17- Fla.—Moore v. Price, supra 
Va.—Dickenson v. Gray, 42 S.E 298, 
100 Va. 526. 

19 C.J. p 584 note 68. 

18. Fla.—Moore v. Price, 123 So. 

768, 776, 98 Fla. 276, quoting Cor- 
pfiis Juris. 

Pa. —Seitzinger's Estate, 32 A 1101, 
170 Pa. 631—Stewart v. Martin, 2 
Watts 200. 

19 aj. p 684 note 69. 


19. Fla—Moore v. Price, 123 So 

768, 776, 98 Fla. 276, quoting Cor¬ 
pus Juris. 

19 C J. p 584 note 70. 

20. Fla —Moore v. Price, 123 So 

768, 98 Fla. 276. 

21. Fla —Moore v. Price, 123 So 

768, 776, 98 Fla. 276, quoting Cor¬ 
pus Juris. 

Ill —Gradler v. Johnson, 22 N.E 2d 
946, 372 Ill. 137. 

Mo —White V. Summerville, 223 S. 

W. 101, 28 Mo. 268. 

N J —Potter V Watkins, 144 A. 27, 
29, 104 N.J Eq. 13, citing Corpus 
Juris. 

19 C J. p 585 notes 74, 75. 

Za Shode Zslaad 

(1) There was authority contrary 
to the text rule—Sheffield v. Cook, 
90 A 161, 39 R.I 217, Ann Cas 1918E 
961—19 C.J. p 686 note 73. 

(2) A more recent case holds that 
where land subject to dower is sold 
for partition, the widow should not 
be allowed a gross sum as the pres¬ 
ent value of her life Interest, which 
involves the determination of her 
life expectancy and is therefore most 
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uncertain, but that the sum repre¬ 
senting the proceeds of her dower 
interest should be securely invested 
and the income therefrom paid to her 
for her life, and the statement in 
Sheffield v Cooke, supra, to the ef¬ 
fect that the widow may under some 
circumstances be awarded a gross 
sum for dower without statutory 
authority, is disapproved inasmuch 
as “there is no adequate support for 
the proposition that ordinarily dow¬ 
er may be assigned to a widow by 
awarding to her a gross sum in the 
proceeds of the sale of real estate 
without express statutory authority 
or the consent of all parties "—Con- 
nole V. Connole, 119 A. 321, 323, 45 R. 
I. 1. 

22. Va—Slater v. Slater, 98 S.E. 7 , 

124 Va. 370. 

Pleadings and evldenoe held Insuf- 
fleieat to authorize a court of equi¬ 
ty to award a gross sum as dower, 
although the court further stated 
that it was not necessary to decide 
that in no case could a court of 
equity make such an award.—^Moore 
V. Price* 128 So. 768, 98 Fla. 276. 
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the right of the court to award money in lieu of 
dower has been denied, 23 and under such circum- | 
stances the widow may not be compelled to accept 
a gross sum in lieu of an allotment of dower in 
kind.24 

Wtdoii/s consent. Even without special statu¬ 
tory authority the parties may agree among them¬ 
selves for the allowance and acceptance of a gross 
sum by the widow in lieu of dower,25 and where 
it IS impracticable to divide the property the court 
may, with the widow’s consent, decree to her the 
money value of her dower according to the life 
tables,26 although it has also been held that even if 
the widow desires to take a gross sum in lieu of 
dower the court lacks power so to proceed in the 
absence of statutory authorization.27 Where a wid¬ 
ow makes an agreement with the heirs of her de¬ 
ceased husband for a sale of his land on condition 
of receiving a certain proportion of the proceeds, 
she may either enforce the agreement against the 
heirs who are of age in proportion to their interest 
in such proceeds, or she may have an assignment 
of dowcr.23 

h. Under Statutory Authorization 

Under statutes conterring power to award a gross 
sum In settlement of dower under specified circum¬ 
stances, the court may properly do so when the cir- 
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cumstances bring the case within the purview of the stat¬ 
ute, but not otherwise. 

The court may award a gross sum to the widow 
in settlement of her dower rights where the circum¬ 
stances bring the case within the purview of stat¬ 
utes providing for such procedurc,23 as in the case 
of statutes permitting award of a gross sum by 
agreement of the partics,^^ or on a judicial sale 
other than one decreed on application for money 
dower,3i or committing the matter of such an award 
to judicial discretion ,32 but the right to award a 
gross sum under the statute will be denied where 
the circumstances do not accord with the statutory 
authorization,33 and, under statutes permitting 
award of a gross sum on agreement, it is error to 
decree a gross sum in lieu of dower without the as¬ 
sent of all the parties interested.34 Where statute^ 
authorize award of a gross sum in lieu of dower in 
a prescribed manner, they confer no authority on a 
court to compel a dower demandant to accept a 
gross sum in lieu of dower except in the prescribed 

manner.3 5 

Statutes have been construed as not conferring 
power to award a gross sum for dower where they 
merely authorized the assignment of dower out of 
rents and profits when the land could not be divid¬ 
ed without great injury thereto,36 and mortality or 
life statutes laying down rules for determining the 


33. Md —Rickwood v. Smith, 126 A. 
79, 146 Md 187. 

Settlement of croes claims 

In mother's suit at^ainst child for 
assig^nment of dower in land, court 
was without authority to entertain 
claims for rents and profits, and 
claims growing out of mother’s 
guardianship of daughter, or to make 
money allowance in lieu of dower, 
for purpose of settling such claims, 
land not being insusceptible of divi¬ 
sion—Rickwood v Smith, supra 

34. Tenn —Mabry v. Mabry, 5 Tenn. 
App 307. 

35 . Fla.—Moore v. Price, 123 So. 
768, 776. 98 Fla 276, quoting Cor¬ 
pus Juris. 

19 C J p 584 note 71 
Assignment by agreement generally 
see supra § 82 

36. Ky—Mastm v. Mastin’s Adm’r, 
50 S.W.2d 77, 243 Ky 830. 

37. N.J.—Potter v. Watkins, 144 A. 
27, 104 NJEq. 13. 

38. Ark—Goodman v. Moore, 22 
Ark. 191 

36. Ga. — ^Wilson v. Peeples, 61 Ga. 
218. 

N.Y.—In re Kearns’ Will, 249 N.Y.S 
340, 139 Misc 877. 

S —Elder v McIntosh, 70 S.E. 807, 
88 S C. 286. 

19 C.J. p 685 note 82. 


30. US—Herbert v Wren, DC, 7 
Cratich 370, 3 L Ed 274 

N Y —Robinson v Covers, 34 N E 
209, 138 NY 425—Schicrloh v 

Schitrloh, 14 Hun 572 

31. NC—Ex parte Winstead, 92 N. 
C 703 

19 C.J p 585 note 82 lb] 

Award in gross as restricted to pro¬ 
ceedings for sale to pay debt, 
etc. 

Under Rev Code 1915 §§ 3289, 3290, 
3292, 3318, as to assignment of dow¬ 
er, there is no right to money dow¬ 
er, unless the land subject to dower 
is sold in some proceeding other than 
widow’s application for money dow¬ 
er, as In partition cau«ie or proceed¬ 
ing to pay decedent’s debts —In re 
Culver, 104 A. 784, 12 Del Ch 395 

33 , Ky.—Wade v. Wade, 156 S W. 
138, 153 Ky 618, 156 S W. 873, 154 
Ky 24 

19 C.J. p 585 note 81. 

Abuse of discretion not shown 

Order permitting widows of father 
and son to receive their proportion 
of proceeds of sale of realty. Instead 
of allotting dower in other tracts of 
land not sold. Is authorized by Civ. 
Code Pract § 495, and allowance to 
widow in cash of proportionate part 
of proceeds of land and timber sold 
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was not an abuse of discretion, 
where assignment of dower in other 
lands would have necessitated ex¬ 
pensive proceedings—Bowles v Rut- 
roff, 288 SW 312, 216 Ky. 557—19 
C J p 585 note 81 [a] (1). 

33. Del —In re Culver, 104 A. 784, 
12 Del 395. 

Ky—McLain v McLain, 153 S W. 
231, 152 Ky 206 

Mo—White V Summerville, 223 S W. 
101, 283 Mo. 268, 

NC—Ex parte Winstead, 92 NC. 
703. 

34. W.Va—Jarrell v. French, 27 S. 
B. 263, 43 W Va 456. 

19 C.J. p 585 note 79. 

35. Ill —Gradler v. Johnson, 22 N. 
E 2d 946, 372 Ill. 137. 

Statements of gnardlan as not ex¬ 
tending Jurisdiction 

Statement of guardians ad litem 
of infant and others, in suit for 
dower, that settlement was satisfac¬ 
tory, could not enlarge court’s juris¬ 
diction to pay gross sum In a man¬ 
ner not warranted by statute —^Ab¬ 
bott V Rhode Island Hospital Trust 
Co, 140 A. 356. 49 R I. 87. 

36. Ill—Ellguth V. Ellguth, 96 N.ES. 
169, 260 Ill. 214. 

19 C.J. p 585 note 76. 
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gross value of annuities do not change preexisting 
doctrines limiting or denying award of a gross 
sum in settlement of dower.37 

Where the statutes grant the courts power to al¬ 
low a lump sum in lieu of dower in the case of a 
mortgage foreclosure, where the widow executes a 
mortgage covering her unassigned dower consum¬ 
mate, thereafter the power of consent or election 
to take a gross sum or not rests with the widow’s 
assignee and not with the widow^S The election 
of an alienee, under statute, to pay a gross sum in 
lieu of dower does not operate to discharge the 
widow’s right of dower until it has actually been 
paid.39 

c. Compntatioii of Amount 

' The amount of the gross sum to be awarded a widow 
In lieu of dower in kind should be computed in accord* 
ance with local practice as embodied in applicable stat¬ 
utes, if any, and is ordinarily calculated on the basis of 
life expectancy tables and value of the land at the time 
of the award or on the proceeds realized in event of a 
sale. 

In many jurisdictions where a gross sum is 
awarded in lieu of dower, the amount is calculated 
on the principles applicable to annuities, and de¬ 
cided by legally recognized life and annuity tables,'*® 
on the basis of the widow’s age at the time of her 
husband’s death,'** or her age at the time of the sale 
of the land pursuant to judgment awarding dow¬ 
er,^ 2 and on the basis of the value of the husband’s 
lands at the time the gross sum is awarded,^^ or 
on the proceeds realized by the sale thereof in case 
they are sold. ^ 4 In some states it is held that the 
amount to be paid according to the annuity tables 
is subject to be varied on account of unusual vigor 
or frailty of the constitution and health of the 
widow%4£» or other circumstances affecting the ap¬ 


plication of such tablcs.4® This qualification has 
been denied, however, on the ground that an at¬ 
tempt to refine on the averages given in the tables 
by guessing at the probabilities of a given life would 
be too fanciful and conjectural in determining legal 
rights.47 The fact that the widow dies before the 
value of her dower right has been ascertained is 
immaterial and docs not affect the application of 
the general rule.**® The amount awarded is free 
from any costs or commission in obtaining it.4® 
It IS not to be augmented by the addition of interest 
thereon from the husband’s death or from any other 
period, if the decree is silent as to interest.**® In 
a number of jurisdictions the method of computa¬ 
tion based on life and annuity tables is not followed, 
and various other more or less arbitrary rules have 
been adopted.*** 

I 104. - Sale of Land for Purpose of As¬ 

signment 

Lands may be sold for the purpose of awarding a 
gross sum in settlement of dower within the terms of 
authorizing statutes, although a court of equity does 
not have power so to decree merely by virtue of its gen¬ 
eral equity Jurisdiction. 

It IS not competent for a court of equity in the 
exercise of its equity jurisdiction to deciee the sale 
of land in which a widow is entitled to dower, and 
prov ide for her a gross sum in lieu of dower, w ith- 
out her consent, however much it may be for the 
interests of the heirs ,*»“ nor can a w'ldow, merely 
on her right to dower, maintain a bill to sell the 
heirs’ fee simple and get money from its sale in lieu 
of dowx'r in kind; a decree of sale in such case is 
not merely erroneous but void, and confers no ti¬ 
tle.**^ It IS not proper to fix the value of the dower 
right in cash and require the owner of the land 
to pay It or submit to a sale of the land.**4 


37- Mo—White v Summerville, 223 
S.W 101. 283 Mo 268 

Va—Slater v Slater, 98 S E 7, 124 
Va 370. 

38- N J —Morns v. CSlaser, 151 A 
766, 106 NJEq 585. affirmed 160 
A 578, 110 N J Eq 661. 

39. W.Va.—Anderson v Stockdalc, 
117 S E 553, 93 W Va 657 

40. Ohio —Ralston Steel Car Co v. 
Ralston, 147 NE 513. 112 Ohio 
St 306, 39 AL.R 334. 

19 C.J. p 586 note 83 

Adjustment on expectancy basis be¬ 
fore division 

On sale of real property, dower 
Interest of widow based on value of 
her life expectancy should be adjust¬ 
ed before dividing* proceeds.—In re 
Harrington’s Estate, 24*8 N.Y.S. 785, 
139 Misa 97. 


41. Ga—Johnson v. Gordon, 30 S. 
H 507. 102 Ga 350 

42. Ky—Trimble v. Kentucky River 
Coal Corporation, 31 S W 2d 367, 
235 Ky. 301 

Age of life tenant at time of par¬ 
tition sale as controlling generally 
see the C J.S title I»artltlon S 219, 
also 47 CJ p 584 note 79. 

43. Ga.—Johnson v. Gordon, 30 S 
E 507, 102 Ga 350. 

44. Ga —Johnson v. Moon, 10 S.E 
193, 82 Ga 247. 

45. Ky —Alexander v. Bradley, 3 
Bush 667. 

N J —McLiaughlin v. McBaughlin, 20 
N.J.Eq. 190, reversed on other 
grounds 22 N J Eq. 505. 

46. N J.—Cronkright v. Haulenbeck, 
25 N.J Eq 513. 

47. Mich.—Brown v. Bronson, 35 
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Mich. 415—Nye v. Patter.son, 35 
Mich 411. 

48. Mo —Andrews v. Broughton, 84 
Mo App 640 

N J —McLaughlin v. McLaughlin, 22 
N J Eq. 505 

49. N Y. —Campbell v. Erving, 43 
How.Pr 258 

50. Ga—Johnson v. Moon. 10 S E 
193, 82 Ga. 247. 

51. Ala.—Sherard v. Shcrard, 33 Ala. 
488 

19 CJ p 586 note 93. 

52. Me—Haugh v Peirce. 64 A. 727, 
97 Me 281. 

19 C J p 686 note 94. 

53. WVa—Conrad v. Crouch, 69 S- 
E 888, 68 W.Va. 378—Hoback v. 
Miller, 29 S.E. 1014, 44 W.Va. 635. 

19 C J. p 587 note 96. 

54. Ky.— Lee v. James, 81 Ky. 443» 
6 Ky.L. 492. 
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Under statutes enacted in a number of jurisdic¬ 
tions which in varying terms provide for the sale 
of lands, it is proper on compliance with such pro¬ 
visions to sell the lands of a deceased husband and 
to assign dower in the proceeds,although such 
sale and assignment are permissible only within 
the terms of the statute,^® and no such sale and as¬ 
signment may be made under statutes whose terms 
cannot properly be construed as providing there¬ 
for.®"^ A statute, authorizing a court of equity to 
order a sale of an estate held in joint tenancy or 
tenancy in common in partition proceedings, does 
not give It jurisdiction to order the sale of an es¬ 
tate in which a widow has a right of dower and 
provide a compensation for the widow in money in 
lieu of dower out of the proceeds, since she is nei¬ 
ther a joint tenant, a coparcener, nor a tenant in 
common 

Objections to sale One excepting to a commis¬ 
sioner’s report of sale of lands in a suit to recover 
dowable interest in realty has the burden of prov¬ 
ing the facts alleged in his exceptions, and must es¬ 
tablish such facts even if not controverteel 


§ 105. Return or Report as to Assignment 

a. In general 

b Confirmation, correction, or vacation 

a. In (General 

The commissioners or other officials designated to 
assign dower should make a timely return or report of 
their proceedings the contents of which should comply 
with statutory requirements. 

The sheriff, commissioners, or other officers des¬ 
ignated to make an assignment or admeasurement 
are required to make a return or report of their 
proceedings to the court,®® at the time required by 
the statute, or by the order, judgment, or decree di¬ 
recting the assignment or admeasurement to be 
made,®^ and a failure to do so renders the return 
ineffectual.®^ The report should show on its face 
that the commissioners possessed the requisite qual¬ 
ifications to act as such.®"^ It should jiroperly be 
signed by all the commissioners, but a majority 
may act, and if signed by a majority the report is 
valid.®"* It IS not necessary that the rc])ort should 
he attested by the sheriff ®® There should he in¬ 
cluded a particular descrqition of the land ad¬ 
measured and laid off to the widow, as shown supra 


55. Ark—Johnson v Johnson, 3 22 

S W Gr»<i, 92 Ark 292 
19 C J p r)X7 nolf 9S 

Xn Alabama, under Code 1907 § 

264 7, dower oannot be «?old for par¬ 
tition in probate < ourt without the* 
widow's written const nt, not in 
chancery, but a respondent widow^'s 
answer to cross bill in equity, deny¬ 
ing: cross complainant's ow'neiship m 
lands, and a\<rrin>^ widow^’s ovNner- 
ahip and piayinj? sab for di\ision, 
satistbs the riquiremcnt of the code 
that widtiw must rivi written ton- 
sent tt) sale for partition in probate 
court of dowt r interest—Hoyles v. 
Wallace, 93 So 9()S. 20S Ala 213 

In Kentucky, delinquent taxes on 
land owned by foimtr she i ifL at 
time of his death wrere not to be 
apportioned between widow and 
surety which became subroj^ated to 
lien thereon by payment ot judg¬ 
ment for defalt at ions, on basis of 
value of widow's dowei, but delin¬ 
quent taxes on the one third <if land 
sot aside for widow’s dtiw’er were 
to bo charged ag.iinst her dower in¬ 
terest, and delinquent taxes on the 
two thirds s<t aside to satisfy lien 
were to be charged against surety. 
—Maryland Casualty Co y. Lewis, 
124 SW2d 48. 27C Ky 263 
In North Garolxna 

(1) Superior court clerk had ju¬ 
risdiction of special proceeding by 
widow entitled to dower and ten¬ 
ants in common to sell land and di¬ 
vide proceeds, and orders of sale ap¬ 
proved by Judge bound Infants rep- 


leseiitod by guaidian—Kx parte 
Hutfstetler. 167 SK 65, 203 NC 

790 

(2) Whole lands subjei t to dower 
rights are sold and aie bid m by 
\v dow, who does not then pay the 
amount of the bid, sht is on final 
settlement entitUd at her election 
to lake one third of the rents eol- 
le( led after the sale or interest on 
the amount of her dower, but she 
is thargc'able with inteiest on pur¬ 
chase Jim e —In re (Sorham, 98 S 
K 717, 3 77 TSrC 271 
Disposition of proceeds on parti¬ 
tion sale. 

Ill—Schiayer v. McCarthy, 234 111 
App 528 

56. Ark —.Johnson v Johnson, 122 
SW 656, 92 Aik 292 
19 CJ p 587 note 9S 

In Delaware, und« i Rev Code 1915 j 
t}§ 3289, 3290, 3292. 3 118. as to as¬ 
signment of dower, there is no right 
to mone> dower, unless the land sub¬ 
ject to dower is sold in sonu pro¬ 
ceeding other than widow’s applica¬ 
tion for monev dower, as In partition 
cause, applicable only wdieie tbeie 
are sev<^ ral heirs, or in a proceeding 
to sell to pay deceased’s ilebts- In 
re Cul'ver, 104 A 784, 12 Del Ch 395 
In New Kork, under Real Tropertv 
Law § 490, making the law relating 
to sale in partition and distribution 
of proceeds applicable to sale of de¬ 
cedent’s property in an action to 
admeasure dower, the distribution of 
the fund resulting from the sale of 
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dr cedent’s property must be made by 
the supreme court, and under Tract. 
Art § 1046 tt seq must be based on 
an order or decree of the surrogate’s 
court made on an apphtalion under 
Surrogate’s Court Act ? 216, relat¬ 
ing to judicial settlements of de¬ 
er d<*nts’ estates and the sale of real 
prot>erty by executors or administra¬ 
tors—Farrell v Farrell, 201 N Y.S. 
238, 206 App Div 365 

57. Mo—White v Summerville, 223 
SW 101, 283 Mo 268 

58. Va—White v White, 16 (Iratt. 
264, 57 Va 264, 8 Am D 706. 

59. Ky—Jesse v Haney, 122 S W. 
2d 490. 275 Ky €99 

60. Me—Austin v. Austin, 50 Me. 
74. 79 Am D 597 

19 C J p 588 note 18 

61. N J —Osborn v. Rogers, 19 N. 
J Eq 429 

19 C J p 588 note 19. 

62. Me—Austin v Austin, 50 Me. 
741, 79 Am L> 577 

63. Teiin —Christopher v Chris¬ 
topher, 21 S W 890, 92 Tenn 408 

19 CJ p 588 note 21 
Oath by commissioners see supra S 
97 

64. N H —Burnham v. Porter, 24 
N H 670 

SC—Irwin V. Brooks, 19 S C 96. 

19 C J. p 588 note 23. 

65. N C —Brickhouse v Sutton, 6 
S E. 380, 99 N C. 103, 6 Am S.R. 
497. 
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§ 99 g. If a gross sum is awarded in lieu of dow¬ 
er, the report should specify the entire value of the 
land as well as the sum awarded.®® Failure to re¬ 
cite the value of a homestead set off to the widow 
is not fatal. ®'^ 

b. Confirmation, Correction, or Vacation 

(1) Confirmation 

(2) Objections 

(3) Correction or vacation 

(1) Confirmation 

Ordinarily, there should be a judicial confirmation 
of an allotment of dower by commissioners, although 
without Judicial confirmation such an allotment may be> 
come binding through consent and acquiescence of the 
parties. In a proper case, judicial confirmation may be 
had on motion of either party without notice of motion 
to the other. 

No title can be vested in the widow until the 
allotment of the commissioners has been confirmed 
by the court;®® but the assignment may become 
binding by consent and acquiescence of the parties 
without judicial confirmation.®® 

Notice of application to confirm. Where the or¬ 
der appointing the commissioners designates the 
day when the report shall be made, it operates as 
an adjournment or continuance of the proceedings, 
and confirmation may be had on motion of either 
party without notice to the other,and even when 
the order does not state the time when the report 
shall be made, it has been held that in summary 
proceedings notice is unnecessary.The remedy 
for any injury is by motion to set aside the con¬ 
firmation. *^2 

(2) Objections 

Interested parties, such as heirs or creditors, may ob¬ 
ject to confirmation of the assignment of dower when 
the return is made to the court. In the absence of 


objection the return may become conclusive on confirma¬ 
tion. 

Objections should be raised if at all when the re¬ 
turn or report is made to the court,and unless 
objected to by the parties in the confirmed report 
interest will be conclusive on them.*^^ 

Objections to the return containing a mere gen¬ 
eral allegation of a foreign divorce between de¬ 
mandant and decedent, without stating anything 
as to the ground thereof, or the nature of the serv¬ 
ice or jurisdiction of the court over the parties, are 
insufficient and subject to special demurrer.75 
Who may object. • Objections may be raised by 
the husband’s heirs at law,76 by devisees occupying 
the lands assigned as dower,"^ by executors or ad¬ 
ministrators,'^* or by creditors.79 

(3) Correction or Vacation 

(a) In general 

(b) Grounds 

(c) Hearing 

(a) In General 

Where the facts so warrant, the court may refuse 
to confirm the return of report of dower commissioners 
and may recommit it, correct it, or set it aside within 
the period permitted by local practice. 

The report of commissioners appointed to allot 
dower should be approved unless there is some rea¬ 
son for disturbing their action.Nevertheless, it 
remains under the control of the court. It is in¬ 
tended to satisfy its judicial discretion and con¬ 
science, and on ex parte affidavits showing error 
or injustice the court may refuse to confirm it, and 
may oider a reference to a master for further evi¬ 
dence,*^ or may recommit the report,*- or set it 
aside, and order a new trial.*3 After the appoint¬ 
ment of new commissioners the report made by the 
former commissioners is void and cannot be ren- 


66. S C.—McCreary v. Cloud, 18 S.C. 
L. 343 

67- Tenn —Christopher v Christo¬ 
pher. 21 SW 890, 92 Tenn 408 

68 . Ala—Austin v Willis, 8 So 94, 
90 Ala 421 

S.C—Turbcville v Flowers, 3 S E. 

642, 27 SC 331 
19 C J P 588 note 28. 

69. Ky.—^Hickman v Irvine, 3 Dana 
121 . 

Me.—^Austin v Austin, 50 Me. 74, 
79 Am.D 597 

7a N.Y.—^White v. Story, 2 Hill 543 

71- Ala.—Adams v. Barron, 13 Ala 
205. 

Fla. —Henderson v. Chaires, 6 So. 
164, 25 Fla. 26. 

S.C.—^Beaty v. Hearst, 16 S.C Eq. 

81. 


Assignment by summary proceedings 
generally see supra S5 83—86 

72. Ala.—^Adams v. Barron, 13 Ala 
205. 

73. Ga—Chapman v. Schroeder, 10 
Ga. 321. 

Exception to report of Jury 

Deceased’s creditors, who objected 
to excessive assignment of dower, 
must except to report of jury with¬ 
in a reasonable time, and ordinarily 
court before which such exceptions 
are heard is sole judge whether a 
reassignment or successive reassign¬ 
ments should be made —Poindexter 
V. Call, 179 S.E. 336, 208 N.C. 62. 
74- S C —Gist V. Tongue, 10 S.C.L 
110 . 

19 C J. p 589 note 34. 

76. Ga.—Crumbley v. Brook, 70 S.E 
656, 135 Ga. 723 
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76. Ga —Laney v. Stewart, 36 Ga. 
251. 

77. N.J.—In re Garrison, 15 N J Eq 
393 

78. Ga.—Atwell v Holliman, 39 Ga. 
670. 

19 C J. p 689 note 37. 

79. Ga—Carter v. Davis, 40 Ga. 
300. 

GOt. Ky.—Holmes v Hopkins, 6 Ky. 
L 242, 12 Ky Op. 245. 

81. S.C—Gibson v. Marshall, 26 S. 
CEq. 254. 

82. Me—Skolfield v. Skolfield, 38 A. 
530. 90 Me. 571. 

83. R.I.—Sayres v. Ormsbee, 11 R.I, 
604. 

Denial of new trial generally see 
supra 9 84 c. 
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dered valid by any order of the court.*^ After a 
return has been received, confirmed, and ordered 
to be recorded, it cannot be set aside.®® 

Correction. In a proper case, the assignment 
may be corrected without setting aside the report.®® 

(b) Grounds 

Grounds for vacating or setting aside the return or 
report alloting dower may consist in the excessive or 
inadequate amount ailowed, the failure to aliot lands in 
accordance with the court’s directions, or other matters 
such as the tardiness of the report or the fraud and 
partiality of the commissioners. 

The return or report of commissioners may be 
set aside where it is too small, or unreas<niably 
large,but not w^here the excess is trifling A 
rjeturn or report should be set aside where it as¬ 
signs lands contrary to the court’s directions 
and may be set aside where by mistake it sets apart 
lands not embraced in the bill where the report 
was not made wnthin the required time where 
the commissioners who acted were not apyiointed 
where they assigned the property in fee wdiere 
the aelmeasurement of dower was without notice to 
the heir anel in his absence,or where the commis¬ 
sioners allotted one third of an estate in which the 
husband had but an undivided one half interest.®® 
If in the opinion of the court injustice will result 
from a confirmation of the report, it may be set 
aside, although the grounds are not such as W'ould 
have entitled the parties in interest to such relief 
as a matter of right.®® 

(c) Hearing 

Generally speaking, the conduct of a hearing as to 
confirmation or vacation of the return or report al¬ 
lotting dower rests in the discretion of the court, which 
may hear oral testimony or receive affidavits. 

The trial court may determine the correctness 
or legality of the report in whatever manner is 
satisfactory to it. If written exceptions are filed 


and overruled, that does not inj'ure either party, be¬ 
cause the court can overrule the written objections 
and still reject the report on grounds not men¬ 
tioned in such objections.®*^ Affidavits both for 
and against vacating a report may be heard.®® Un¬ 
der the practice in some jurisdictions, copies of 
such affidavits must be served on the opposite par¬ 
ties.®® Oral testimony may be introduced.^ Where 
an award is regular on its face and shows a com¬ 
pliance with the order of the court, the commis¬ 
sioners will not be permitted to contradict their 
award on exceptions thereto.^ Where applicant 
opened the case by proof to sustain the return, and 
the contestant replied wuth proof attacking it, it is 
too late for the contestant to claim that he has the 
right to open and conclude the argument before 
the jury ® 

§ 106. Final Judgment or Decree 

a. In general 

b. Amendment or other change 

a. In (General 

A Judgment or decree awarding dower should con¬ 
form to applicable provisions of law and to such report 
as It may be based on, and ordinarily it should describe 
lands allotted with respect to quantity as well as other 
germane matters. The Judgment or decree is generally 
de terns rather than general. 

A judgment rendered on a dower charge is a 
judgment de terns and not a general judgment.^ 
An aw^ard of lands by metes and bounds being 
founded on the common law, and an award of dam¬ 
ages on the statute of Merton, they are separate 
and distinct parts of the same judgment; and the 
award of land may be affirmed and that of damages 
reversed or released by the court,® or by demand¬ 
ant,® or treated as surplusage if erroneous.*^ The 
fact that she claims absolutely under a subsequently 
found deed, the property out of which dower was 
assigned, does not justify a refusal to pay to the 


M. Ky—Smith v. Maxwell, 3 Litt. 
471 

85. Ky—Holderman v, Holderman, 
3 BMon 632. 

86 . S C.—BouKlass v McDill, 28 S C 
L. 139—Payne v. Payne, 13 S C.Bq 
124. 

19 C.J. p 689 note 49. 

87. NC—Welfare v Welfare, 12 S. 
E 1025, 108 N.C 272. 

19 C.J. p 689 note 47. 

88 . Ga.—McKibbon v. Folds, 38 Ga. 
236. 

89. Ark.—Browning v. Berg, 118 S. 
W.2d 1017. 196 Ark. 695 

90u Fla.—^Brokaw v. McDougall, 20 
Fla 212. 

91. N.J.—Osborn v. Rogers, 19 N.J. 
Eq. 429. 


92. N J.—Osborn v Rogers, supra 

93. Md —Wilhelm v. Wilhelm, 4 
MdCh. 330 

94. WVa—Ross v Ross, 78 SE 
789, 72 WVa 640. 

95. N.J —Osborn v. Rogers, 19 N.J 
Eq 429 

96. S C.—Irwin v. Brooks, 19 SC. 
96 

97. Mo—Moran v Stewart, 151 S. 
W. 439. 246 Mo 462 

98. N.C—-Welfare v. Welfare. 12 S 
B. 1026, 108 N.C. 272. 

S C.—Stewart v Blease, 5 SC 433 
—Beaty v. Hearst, 16 S.C Eq 31 

99. N T.— In re Shaw, 1 Cow. 176. 

1. S.C.—Stewart v. Blease, 6 S.C. 

433. 


2. Ark—Farr v Farr, 21 Ark. 573 
Del—Tomlinson’s Petition, 81 A. 468, 

585, 9 DelCh 446 
19 C.J. p 689 note 62. 

3. Ga—McKibbon v. Folds, 38 Ga. 
235. 

4. l*a—Byers v. Byers, 14 A.2d 93, 
349 Pa 146. 

5. Del.—Dayton v. Butler, 4 Del. 
507. 

Md.—Hammond v. Higgins. 2 Harr. 
& J. 443. 

19 C J. p 590 notes 67, 68 

6. Pa.—Barnett v. Barnett, 16 Serg. 
& R 51. 

7. Pa —Shirtz v. Shirtz, 5 Watts 
255. 

19 C.J. p 690 note 70. 
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widow the rents and profits according* to the judge¬ 
ment.® The judgement or decree is properly made 
subject to the dower claimant’s proportionate share 
of prior hens.® 

The judgement should be based on the return or 
report of the commissioners,^^ but should not in¬ 
clude matters not in issue in the proccediiif^s A 
description of the lands set off with no siiecification 
of quantity is insufficient. ^2 jf damagecs are award¬ 
ed, a statement of amount to be paid by each de¬ 
fendant should be made.^^ An order confirming a 
report of commissioners assigning dower is not final 
where damages remain to be assessed: the case is 
not disposed of until such damages arc assessed and 
a decree entered accordingl}.!^ When dower is as¬ 
signed out of the net rents, issues, and profits of the 
land, the decree should not be against the heirs or 
their representatives or assigns for the pavment of 
such dower, but should be that the w idow is enti¬ 
tled to receive in her own right one third of the 
rents, issues, and profits arising from the premises 
as a tenant in common with the heirs of the fee 
On the other hand, where the method adopted is b} 
ascertaining at the outset the yearly value of the 
widow’s dower interest in the premises and then 
directing the payment of such sum to her each year 
during her natural life in lieu of dower, the decree 
may be made to run against the heirs and their 
representatives and assigns, and its payment made 
a hen on the real estate on which it is charged 
If the yearly value of the dower in indivisible cit> 
lots is assessed, the amount should be apportioned 
ratably among defendants ard a separate decree en¬ 


tered against each for his share.A provision in 
a judgment awarding to a widow a “life use” of 
an interest in certain property in controversy in¬ 
stead of a right of dower therein was improper, 
the life use not being the same as a dower interest, 
prior to assignment of dower.^® A decree award¬ 
ing dower and authorizing a person entitled to part 
of the land subject thereto to pay the value of the 
dower only required him to surrender his propor¬ 
tion of the land or pay his proportion of the dow- 
cr.i® The judgment or decree confirming the com¬ 
missioners’ report or otherwise awarding dower is 
conclusive if not appealed from, as showm in the 
C.J.S title Judgments § 745, also 34 CJ, p 962 
notes 69-71, 19 C J p 590 notes 84-86, and such a 
judgment is not open to collateral attacks -0 The 
final judgment may be construed in connection wuth 
the interlocutory judgment 21 

Erroneous recitals in a judgment assigning dower 
do not necessariK inv’alidate the judgment ,22 nor 
render it qualified instead of final in character 23 

b. Amendment or Other Change 

Within limitations imposed by local practice, Judg¬ 
ments or decrees of dower are open to amendment, cor¬ 
rection, vacation or other change. 

During the term 111 which it is rendered the chan¬ 
cery court ma> in a jiroper case set aside its decree 
confirming a report assigning dower,24 and an er¬ 
ror as to the widow’s agt in a judgment ordering 
realty sold and the jiroceeds div ided may be cor¬ 
rected wdicn the order of distribution is entered.25 
Errors in entering uj) a judgment may be cured by 
amendment ;26 and a judgment in the wudow’s favor 


8. NY—Conlon v Kelly, 121 NTS 
1084, 1,17 AppDiv 277 

9. Ark —l^ess v. Less, 227 S W. 763, 
147 Ark 432 

10. N Y —McIntyre v Clark, 43 Hun 
352. 

11. Ark—Falls v Wripht. 18 S W 

1044, 65 Ark 562, 2‘J Am K R 74 

12. Ill—Meyer v. Pfeiffer. 50 Ill 

485. 

13. Ill —Reeves v. Reeves, 54 Ill 
332 

14. Mo—Rnnnels v Washington 
Univ , 9 S W 5(,9, 96 Mo 22C 

15. Ill—Klein v Klein, 114 NK 

1028, 276 Ill. 520—Ih isen v. Ilei- 
sen, 34 N.K 597, 145 111 (,58, 21 

L.R.A. 434 

18. Ill—Klein v. Klein, 114 NE 

1028, 276 Ill. 520 

17. Ill.—Scammon v. Campbell, 75 
Ill. 223. 

18. Conn.—^Humphrey v. Gerard, 79 
A. 67, 84 Conn 216. 

19. S.C.—Gibson v. Gibson, 76 SB 
980, 93 S.C. 385. 


20. Ill —See Chapman v Chapmetn, 
25 NK2d 92, 303 111 App 340 

SC—FJojd V. Page, 124 SB 1, 129 
SC 301 

21. Ky —Bell v. Coleman, 6 Ky L 
746. 

19 C .1 p 590 note 87. 

22. RI—Connole v. Connole, 119 A 
321, 45 RI 1. 

Snri>lvi8ag'e 

In a decree assigning dower to a 
widow as of a third part of the rents 
and profits of the real esUiU, the 
lulhority for which is confeircd by 
Gen L.1909 c 329 2, an erroneous 

recital that the assignment is un- 
d< r § 17 of that chapter does not 
render the decree invalid, but is 
treated as surplusage—Connole v 
Connole, supra. 

23. R I.—Connole v. Connole, su¬ 
pra 

Retention of absolute character des. 
pite recital 

A decree, assigning to a widow as 
dower one third of the rents and 
profits of the real estate, as provided 
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hy Gen L 1909 c 329 § 2, is absolute, 
and bet omes a charge on the land, 
which is not to bt r< lie\ ed Iherefroni 
wil}.t)ut 11u‘ consent of the* dovviess, 
and a statement in the decree that it 
■sliall rtniain a charge until further 
order of the court is surplusage, .-ind 
does not make the det ree qualifitd 
onl> and not final.—Connole v. Con- 
nolti. supra 

24. Ark—Browning v. Berg, 118 S. 
W2d 1017, 196 Ark 595 

On suggestion of widow’s death 
The chancery court hud right to 
set aside its decree, confirming com¬ 
missioner’s report assigning dower 
to intestate's widow, on suggestion 
of her death, during term in which 
rendf red, for stated purpose of en¬ 
abling defendants in her suit for 
award of dower to present matter at 
coming term.—Browning v. Berg, 
supra. 

25. Ky —Berger v. Berger, 94 S.W^ 
2d 618, 264 Ky. 225. 

26. N.J —^Dowery v. Teneyck, 3 N. 
J.Law 1023. 

19 C.J. p 590 note 89. 
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may be amended by setting off against the costs 
awarded her the costs of a reference in which her 
claim for damages was disallowed.27 After final 
judgment the court cannot alter it as to the sum di¬ 
rected to be paid the widow, 28 and statutes permit¬ 
ting such a change, being in derogation of the com¬ 
mon law, must be strictly construed 29 Where a 
decree assigning dower limits the estate to the wid¬ 
ow’s life or widowhood, the limitation to her wid¬ 
owhood IS void as unauthorized by law, and cannot 
be enforced, and therefore the decree needs no cor¬ 
rection in that regard 20 

The entry of a decree setting off in addition to 
dower a life interest in improved lands m«iy be 
construed as a modification of a ])rior decree al¬ 
lot ing dower in the same lands 2l A judgment ren¬ 
dered in an action to construe the will of a de^- 
ceased husband has been held not to modify a prior 
judgment admeasuring dower 22 

Suit to vataic dcorr. In the absence of sub¬ 
stantial jirejudice, the residuary legatee uneler the 
husband’s will may not sue to vacate a decree of 
dow'cr notwithstanding failure to give him notice.22 

§ 107. Execution of Writ 

A Judgment or decree for dower may be enforced 
by a proper writ issued m due time. 

Where the judgment directs that lands be set off 
to the use of the widow for her natural life, a 
writ may issue to the sheriff directing that the 
widow be placed in possession of such lands.2^ 
The writ should issiu only for the part of land set 
off as dower by the report, and it is error to award 
a writ for the whole tract.25 Where the common- 


law practice prevails, the writ of seizin issues on 
the determination of the right of the widow to her 
dower, and the sheriff or commissioners are re¬ 
quired to set off the lands by metes and bounds and 
deliver possession thereof to the widow.26 Scire 
facias lies to obtain a w’^rit of seizin of dower, where 
judgment has been rendered and the time for is¬ 
suing such writ has expircd.27 After the death of 
the tenant in an action of dower after judgment 
has been rendered for demandant, a writ of seizin 
of dower cannot be sued out and served by the sher- 

iff.28 

§ 108. Appeal and Error 

Since the general rules of practice pertaining to 
appeal and writs of error in civil cases arc ap¬ 
plicable to actions or proceedings for the recovery 
of dower, questions arising as to the review of 
such actions or proceedings are treated in the ap¬ 
propriate sections of the title Ajipcal and Error. 
Consult Pocket Parts for later cases. 

§ 109. Costs and Fees 

The general rules control as to costs in suits for 
assignment and recovery of dower, subject to statutory 
modification, and attorneys' fees ordinarily are not 
chargeable as costs. 

Under the rule prevailing in some jurisdictions, 
a wudow must pay her own costs if she obtains 
judgment for dower alone, without damages for its 
detention, but if she obtains judgment for damages 
also she will be entitled to costs.29 In other juris¬ 
dictions costs are allowed to follow the judgment as 
in other cases In equity, in accordance with 
the general rule governing costs in equity, as dis- 


27. K Y —Sw Ifl V Swift, .^4 N Y S. 
852, KS Hun 551 

26. N Y —Jonfh v Funke, 251 N Y. 
S 115, 2.32 App L)i\ 605—Mclnt>re 
V ('lark. 43 Hun 352 

29. N Y.—Jones v Funke, 251 N Y. 
S 135. 232 App Div 605 

Accrued Installments 

Statute aulhori/ang modillcation of 
judgment adrneasut dower on 

pi oof of increase or diminution in 
intome does not permit modification 
affecting- accrued installments — 
Jonos V Funke, supra 

30. Mo—Davison v Davison, 106 S. 
W. 1. 207 Mo 702 

31. Ill—Connole v Connole, 119 A 
321, 45 RI 1 

Decree construed 

(1) A decree, setting aside to a 
widow certain real estate in addition 
to her dower, to be held subject to 
the same conditions and for the 
same time as she holds her estate 
of dower, which is In the language 
of the statute authorizing such al¬ 


lotment, IS a valid final decree, and 
does not Rive a qualified estate, es¬ 
pecially Ml here there had theri'lo- 
fore been a valid assignment of her 
dower—Connole v Connole, supra 
(2) Where a widow, to whom had 
been assigned as dower one third of 
the income from all of the real es¬ 
tate, subsequently consented to the 
entry of a decree setting off to her in 
addition to dower a life interest m 
all of the improved lands, the entry 
of the Second decree was a modifica¬ 
tion at the leciuest of the* widow of 
the first decree, assigning dower, and 
thereby she acejuired a valid life 
estate in the land so designated, sub- 
jec t to forfeiture to the reversioners 
as provided by statute—Connole v. 
Connole, supra 

32. NY.—Conlon v. Kelly, 92 N R 
109, 199 N Y 43, reversing 122 N Y 
S. 1125, 136 AppDiv 940 

33. Ark—U S Fidelity & Guaran¬ 
ty Co v. Rdmondson, 69 S.W.2d 
488, 187 Ark 257 
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34. Ill —Agnew v. Fults, 10 N E 667, 
119 Ill 296 

35. Mo —Hememan v Larkin, 121 

5 W 307, 222 Mo. 156. 

36. l*a —Benner v Evans. 3 Penr. 
Ac W. 4 54—Gannon v Wildman, 3 
PaDiat 835. 15 Pa Co. 474 

19 C J p 591 note 95. 

37. Me —Walker v. Gilman, 45 Me. 
28 

T'a—Shaw v. Boyd, 12 Pa 215 

38. Mass—Hildreth v. Thompson, 
16 Mass 191 

39. Pa—Bndgeford v. Groh, 160 A. 
451, 306 I’a 566, affirming 13 Pa. 
Dist & Co. 704, 709. citing Cor¬ 
pus Juris. See Bndgeford v 
Gioh, 158 A 260, 305 Pa 554, 156 
A 612, 102 Pa Super 138, affirming 
13 Pa.Dist & Co 704. 

19 C J p 591 note 99 

40. Md —Keefer v Young, 2 Harr. 

6 J. 53. 

I 19 C.J. p 591 note 1. 
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cussed in § 10 of the title Costs, the allowance of 
costs is in the discretion of the court, and may be 
apportioned among all the parties according to 
their interests,^^ or may be taxed in favor of or 
against any of them, according to* their conduct 
and the circumstances of the case.^^ Where de¬ 
fendants refuse to assigpi dower or have delayed the 
proceeding by feigned issues, the widow is allowed 
costs.'*^ On the other hand, the widow is not en¬ 
titled to costs where no obstacle has been thrown 
in her way in the recovery of dower where 
she set up pretensions that were not well found¬ 
ed;^® or where she failed to demand her dower 
and claimed in her bill more than she was entitled 
to.^® Where it is not known who are the km and 
heirs at law of the deceased husband, it has been 
held that costs of a proceeding for appointment of 
a commission to lay off dower by metes and bounds 
should be paid by the widow.^^ 

Statutes and rules. In a number of states special 


provisions are made by statute or rule of court for 
awarding costs either for or against the widow, 
and providing for the payment of the expenses of 
the admeasurement of dower. The statutes differ 
in subject matter and effect.^® 

Attorney's fees. As in actions generally, attor¬ 
ney’s fees are not taxable as costs unless there is 
statutory authority for so doing.^® A statute that 
defendant shall be required to pay all costs in case 
of resistance, where dower is recovered, docs not 
include attorney’s fees; and a statute providing 
that “the court, having regard to the interests of 
the parties, and the benefit each may derive from 
a partition, and according to equity, shall tax the 
costs and expenses which accrue in the action, in¬ 
cluding reasonable counsel fees which shall be paid 
to plaintiff’s counsel,” cannot be construed to au¬ 
thorize payment of counsel fees to plaintiff in an 
ordinary action, for assignment of dower con¬ 
tested.^® 


Vin. TENANCY IN DOWER 


§ 110. Nature 

The widow is seized of a life estate in property which 
has been assigned to her as dower. 

After assignment of dower in particular lands 
by metes and bounds and entry thereon,^! the widow 
is seized of an immediate freehold,®^ and is vested 
with a life estate therein 5^ Her estate is not de¬ 
pendent on her continued occupancy or possession 
of the lands.®^ It becomes absolute and she cannot 


be compelled to commute or sell it.^^ 

The widow takes her estate from her husband, 
and not from the heirs or from the person assign¬ 
ing, and her seizin is deemed a continuance of the 
seizin of her husband, relating back to the time of 
the marriage, if her husband was then stizcd, and 
if he was not then seized, it relates back to the 
time when he was seized,®® the seizin of the heir 
being defeated ab initio by the assignment of dow- 


41. Ky.—Marshall v. Anderson, 1 
B.Mon 198 

N.Y —Tabele v. Tabele, 1 Johns.Ch 

45. 

42. Md—Grove v Todd, 45 Md 252. 
N.Y.—Church v. Church, 3 Sandf.Ch 

434. 

19 C J. p 591 note 4. 

Sowress la not obliged to oontzlb. 
ute toward cost of administration 
and of litigation involving dower.— 
Potter V. Watkins, 144 A. 27. 104 N. 
J.Bq. 13. 

43. N.Y.—Russell v. Austin, 1 Paige 
192—Swaine v. Ferine. 5 Johns.Ch. 
482, 9 Am.D. 318. 

44. N.Y —Hale v. James. 6 Johns 
Ch. 258, 10 AmD. 328. 

46. N.Y.—Swaine v Ferine, 6 Johns. 
Ch. 482, 9 Am.D. 318. 

40. N.Y.—Russell v. Austin, 1 Paige 
192. 

47. Del.—Petition of Frisby, 110 A. 
678, 12 Del.Ch. 431. 

48L S.C.—^Fooshe v. Merriweather, 20 
8.C. 887—Irwin v. Brooks, 19 S.C. 


96—Harshaw v. Davis, 32 S C L. 
74. 

19 C.J. p 691 note 10. 

40. Ill —Klein v Klein, 114 N.E. 

1028, 276 Ill 520 
19 C.J. p 591 note 12. 

50. Ohio—Watson v Watson, 21 
Ohio CirCt. 249, 250, 11 Ohio Cir. 
Dec 463. 

51. Ky —Williams v. Morgan, J 
LIU 167, 

19 C J. p 593 note 31. 

62. Ark—^Neeley v Martin, 189 SW 
182, 126 Ark. 1. 

19 C.J. p 593 note 32. 

53. Fla.—Moore v. Price, 123 So. 768, 
98 Fla. 276. 

Ky—^Wilson v. Devasher, 264 S.W. 
1057, 204 Ky 408 

Mo —Dudley v. McCaskey, 134 S.W. 

2d 62, 126 A.LR 853. 

N.C.—Citizens Bank & Trust Co. v. 
Watkins, 1 S.E.2d 853, 855, 215 N.C. 
292, citing Oorpos Juris. 

Or —Walters v. Waggener, 208 * P. 
753. 104 Or 682. 

W.Va.—Minner v. Minner, 100 S.E. 

609, 84 W.Va. 679. 

19 C.J. p 693 note 38. 
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Ascertainment of cash valne 

In ascertaining the present cash 
value of the life estate of a widow 
in a sum of money awarded as dam¬ 
ages in a condemnation proceeding 
against realty allotted to her as dow¬ 
er, it is error to use a table which 
shows the value of a widow’s dower 
where the sum or fund involved is 
subject thereto, that is. prior to any 
allotment of dower—Dyer v. Dyer, 
179 SW. 453, 166 Ky 626 

54. Ky.—Phillips v. Williams, 113 
S.W. 908, 130 Ky. 773. 

19 C J p 593 note 40. 

55. Me.—Haugh v. Peirce, 64 A. 727, 
97 Me. 281 

N.Y —Lawrence v. Brown, 5 N.Y. 394. 
19 C.J p 593 note 37 [a]. 

56. N.Y —In re East 42nd Street, 
Borough of Brooklyn, 3 N.Y.S.2d 
666, 167 Misc 714. 

Pa.—Bridgeford v. Groh, 13 Pa.Dist. 
& Co. 704, affirmed 160 A. 451, 306 
Pa. 566, 156 A. 612, 102 Pa.Super. 
138, which is affirmed 168 A. 260, 
305 Pa. 654. 

19 C.J. p 693 note 44. 
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er.57 Although there is contrary authority,®* it 
has been held that the estate of dower does not 
descend to the widow.®* 

Statutes which give the widow an estate in fee 
in lands of her deceased husband do not affect the 
operation of the rule; she still takes as widow, by 
purchase, and not as heir;®* but in some states 
statutes exist giving a widow rights in her hus¬ 
band’s estate which she takes as heir and also dow¬ 
er rights which she takes by reason of her marital 
rights by purchase.®^ 

§ 111. Right and Liabilities of Tenant in 
Dower 
a In general 
b Crops 

c Wells, mines, and quarries 
d. Waste 

e Taxes and other charges 

a. In General 

The widow enjoys the rights of a life tenant In 
property assigned to her as dower. 

As soon as the dower is assigned, the widow may 
sue for the specific lands awarded®^ and she is not 
bound to ask for an undivided third of the premises 
of which the husband died seized ®* She may use 
and enjoy the property allotted to her in any mode 
she may choose,®^ appropriating to herself the is¬ 
sues and profits.®® All the rights, appurtenances, 
and casements pertinent to the lands assigned pass 


to the widow, even though they are not mentioned 
in the assignment.®® Her estate may be leased, 
sold, assigned, or encumbered by her as any other 
life estate,®^ and if sold she may do what she pleas¬ 
es with the price received.®* A life estate, how¬ 
ever, IS the extent of the interest which she can 
convey.®* 

b. Crops 

Crops growing on land which has been assigned to the 
widow as dower become her absolute property. 

Dower being regarded as a continuance of the 
estate of the husband, when it is assigned, the 
growing crops pass with the soil as appertaining 
to It, and become the absolute property of the wid¬ 
ow, unless they are expressly reserved,*^* or unless 
It is otherwise provided by statute.*^^ Where, how¬ 
ever, the land is sold and the widow receives a 
share of the proceeds in lieu of dower, growing 
crops pass to the purchaser and cannot be claimed 

by the widow as emblements."^2 

c. Wells, Mines, and Quarries 

A widow may work wells, mines, or quarries on her 
dower estate and receive their products, provided they 
were opened in the lifetime of her husband. 

A widow may work mines or quarries upon the 
dower estate opened in the husband’s lifetime and 
receive and enjoy their products.'^* She may open 
new shafts for working an old vein, or may sink 
shafts into a new seam or vein which underlies 
the first."^^ Mines, quarries, or oil wells opened 


57. Tenn —Sheann v Shcann, 29 S 
W 2d 254, 161 Tenn. 172 

19 C.J p 594 note 45 

58. Pa—Bridfireford v Groh, 13 Pa. 
Dist & Co 704. afflrnifd 160 A 451, 
306 Pa 566. 156 A 612, 102 Pa.Su- 
per 138, which is affirmed 158 A 
260, 305 Pa 554 

59. Utah—Staats v. Staats, 226 P. 
677, 63 Utah 4 70 

19 C.J p 594 note 46 

60. Ark —Sanders v Taylor, 104 S 
W 2d 797, 193 Ark 1095—Robertson 
V Adams, 260 S W 37, 163 Ark. 
290 

19 CJ. p 594 note 48 

61. Ind—Fry v. Hare, 77 N E. 803, 
166 Ind 415 

19 C J p 594 note 49 

68. NY—Ward v Kilts, 12 Wend. 
137. 

19 C.J. p 593 note 34. 

63. N.Y —^Ward v. Kilts, supra. 

64. Ala.—Irvine v. Armlstead, 46 
Ala. 363. 

Ill.—Schnebly v. Schnebly, 26 Ill. 
116. 

65. Mo.—Duffley v. McCaskey, 134 
S.W.2d 62, 126 A.L..R. 853. 


WVa—Minner v Minner, 100 SE 
509, 84 WVa 679 
Selrs of husband need not be 
joined as defendants in an action by 
the widow against the administrator 
of the estate of her husband to re¬ 
cover the rents of the land assigned 
to her as dower.—Boyd v. Hunter, 44 
Ala 705. 

66. Ill —Morrison v. King, 62 HI 
30 

19 CJ p 594 note 47 [a]. 

67. Ill —Patterson v Durand Farm¬ 
ers Mut. Fire Ins. Co., 24 N E 2d 
740, 303 IllApp 128. 

19 C J p 593 note 41 
Allotment or location of estate 

Persons claiming under deed re¬ 
citing conveyance of widow's dower 
or life interest, who enjoyed posst's- 
sion of premises for forty-five years 
until death of widow, could not dis¬ 
pute allotment or location of widow's 
life estate under decedent's will — 
In re Freeman's Heirs at Law, 128 
SE 404, 189 N.C. 790. 

68L Tex.—Smalley v. Paine, 130 S. 
W. 739, 62 TexCiv.App. 52. 
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69. Ala—^Wiley v Wilhite, 79 So. 
no. 201 Ala 638 

Ky —Robinson v Miller, 1 B.Mon. 88. 
19 CJ p 593 note 43. 

70. Mass —Parker v. Parker, 17 
Pick 236 

19 C.J p 594 note 54. 

71. Ohio —Davis v. Brown. 2 Ohio 

Dec (Reprint) 644, 4 West L. 

Month. 272. 

72. Ill.—Talbot v Hill, 68 Ill 106. 

73. Va—Graham v. Smith, 196 S.E. 
600, 170 Va 246. 

19 CJ. p 595 note 83. 

Despite assigrnment of surface dow^ 
er to the widow she was entitled, ab¬ 
solutely and throughout her life, to 
one third of the royalties derived 
from wells opened in the realty of 
her husband at the time of his death, 
as against contention that her inter¬ 
est in the one third was confined to 
the Income thereof—Cook v. Cook’s 
Adm'r, 88 S.W 2d 27, 261 Ky 601. 

74. N.Y.—Rumsey v. Sullivan, 160 
N.Y.S. 287, 166 App Div. 246. 

Va.—Crouch v. Puryear, 1 Rand. 268, 
22 Va. 258. 10 Am.D. 528. 
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during the husband’s lifetime may be operated to 
any extent, even to the exhaustion thereof.*^® Al¬ 
though the rule is that a widow is not entitled, by 
virtue of her dower right, to open and operate new 
mines or wells,this rule must be read in connec¬ 
tion with those facts to which it is to be applied, 
and should be changed or modified to meet them.'^'^ 
It does not, therefore, apply to mines opened after 
the right of dower has commenced, under leases 
executed by the husband which went into effect dur¬ 
ing his lifetime, under which he had the immediate 
right to collect royalties and, in lieu thereof, to col¬ 
lect rents should the lessee defer operations.*^® 

d. Waste 

(1) In general 

(2) What constitutes waste 

(1) In General 

The widow is liable to the reversioner for waste 
committed upon the lands assigned to her as dower. 

The widow, like any other tenant for life, is 
liable to the reversioner for waste committed upon 
the lands assigned, and an action will he against 
her therefor It has been held that the widow is 
not liable for waste committed by her assignee,®® 
or by third persons without her permission.®^ 
Where the reversioner takes possession under a 
lease from the widow he waives all claim of for¬ 
feiture because of waste.®^ 

While it has been held that the statute of Glou¬ 
cester, providing that in case of waste the tenant 
in dower forfeited her estate and was liable for 
triple damages, has never become a part of the 
common law in this country,®® it has been substan¬ 
tially reenacted in a number of states.®^ In the ab¬ 
sence of statute the remedy against the widow is an 
action on the case in the nature of waste to recover 


the actual damage done to the estate, or injunction 
to restrain her from committing waste.®® 

(2) What Constitutes Waste 

(a) In general 

(b) Permissive waste 

(a) In General 

Where necessary for the proper enjoyment and 
maintenance of her dower estate, the widow may cut 
and use timber growing thereon. 

The widow may cut and take from the dower 
estate wood and timber necessary for firew^ood and 
for repairs to buildings and fences,®® but if she has 
distinct estates she cannot cut wood on one for use 
on another.®"^ She cannot take timber for the pur¬ 
pose of sale,®® except so far as may be necessary to 
the proper enjoyment of the life estate in con¬ 
formity w'lth good husbandry so as not to lessen 
materially the value of the inheritance,®® or unless 
authorized by statute Where the lands assigned 
consist chief!}' of woodlands, a portion thereof may 
be cleared and the timber removed, where it is nec¬ 
essary for the proper enjoyment of the dower es¬ 
tate.® i If the whole estate is not injured by the 
cutting of timber it is not waste.®2 Changing an es¬ 
tate from pasture to woodland by suffering wood 
to grow upon it is not waste by a tenant m dow- 
er.®-5 

(b) Permissive Waste 

It IS the duty of the widow to keep In repair prop¬ 
erty which has been assigned to her in dower. 

Generally speaking, it is the duty of the tenant to 
kec]) the premises set off to her iri repair,®^ and in 
some jurisdictions this duty is enjoined by statute ®® 
The requirements of the rule are satisfied if the 
tenant acts with relation to the proyierty as a prud¬ 
ent man would act with relation to projierty owned 


75 . N Y —Rumsey v Sullivan, 150 
NYS 287, 166 App Div 216 

Pa—Savors v Hoskinson, 1 A. 308, 
110 Pa 473 

19 CJ p 596 note 86 

76 . Va—nraliam v. Smith, 196 S.E 
600, 170 Va 246. 

19 C J p 596 note 87 

77 - Va.—Graham v Smith, supra. 

78 . Va—Graha-m v Smith, supra 

79 . WVa—Minnor v Minncr, 100 S 
E. 509, 84 WVa. 679. 

19 C J p 594 note 57. 

80. Mass —Foot v. Dickinson, 2 
Mete. 611. 

81. Vt.—^Willey v. Laraway, 25 A. 
436, 64 Vt 559. 

88. Ky.—^Hickman v. Irvine, 3 Dana 
12L 


83. Oa—Parker v Chambliss, 12 Ga 
2.35 

Me—Smith V Follansbce, 13 Me. 273 

84. Me—Stetson v. Day, 51 Me 434 
19 CJ p 595 note 63 ^1]—07 CJ p 

613 note 54. 

85. Ga.—Parker v. Chambliss, 12 Ga. 
235. 

86. Mass.—-White v Cutler, 17 I*ick 
248 

19 CJ p 595 note 66. 

87. Mass—^Noyes v Stone, 40 N.E. 
856, 163 Mass 490 

19 CJ. p 695 note 67. 

88. Ala—Garnett Smelting, etc, Co 
v. Watts, 37 So 201, 140 Ala. 449 

19 CJ. p 595 note 68. 

89. Ark—Nashville Lumber Co. v 
Barefleld, 124 S W. 758, 93 Ark. 
353, 20 AnnCas. 968. 

19 C.J. p 595 note 69 [a]. 
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90. RI —Brayton v. Jordan, 51 A. 
104 7. 24 R I. 6. 

19 CJ p 595 note 70. 

91. T»*nn—Owen v. Hyde, 6 Yerg 
334. 27 Am D. 467 

19 CJ p 595 note 71. 

92. Tenn.—Lunn v Oslin, 33 S AV 
561, 96 Tenn 28—Owen v. Hyde, 
6 Yerg 334, 27 Am D 467. 

93- Ma.ss —Clark v. Holden, 7 Gray 
8, 66 Am D. 450. 

94. Ky.—Calvert v. Rice, 16 S.W. 
.{51, 91 Ky 633, 13 Ky L 107, 34 
Am S R. 240. 

N J —Haulenbeck v. Cronknght, 23 
NJEq. 407, affirmed 25 N. J Eq 
513. 

95. Conn.—Beers v. Strong, Kirby 
19, 1 Am.D. 10. 

19 C.J. p 596 note 76. 
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by him absolutely.®® The word “maintain” as used 
in a statute requiring the tenant to “maintain” and 
keep in repair the property assigned as dower docs 
not mean to “provide” or “construct,” but means 
to “keep up, not to suffer to fail or decline,” “keep 
in repair,” and “maintain” as used in the statute 
being synonymous Within a statute of this char¬ 
acter, as at common law, there is no absolute rule 
as to what constitutes want of substantial repair. 
This depends upon the character of the building, its 
age, location for the business to which it is adapted, 
extent of the acts committed, and their effect upon 
the property. Such a statute is broad enough to re¬ 
quire the tenant to paper and paint hotel property 
Permissive waste by a tenant in dower since the 
dower was first assigned may be set off against the 
value of permanent improvements made by her.®® 

e. Taxes and Other Charges 

Taxes assessed upon property after Its assignment 
as dower must be paid by the widow. 

The widow in possession of her dowser is liable 
for the taxes assessed thereon®® after the final 
judgment confirming the report of commissioners 
assigning the dower ^ She should not, however, 
be required to pay taxes assessed after the death of 
her husband and before assignment of her dower,^ 
unless she is in possession during such time,® or 
unless It IS otherwise provided by statute ^ With 
respect to taxes and other charges on the property- 
arising during the husband’s lifetime, the tenancy 
in dower does not differ from other freehold es¬ 
tates, and the widow standing in the place of her 
husband must necessarily be subject, as to such es¬ 
tate, to the charges, duties, and services to which it 
IS liable ® 

§ 112. Rights of Creditors of Widow 

Allotted dower is subject to levy and sale under 


execution issued on a Judgment for the debts of the 
widow. 

Allotted dower is subject to levy and sale under 
execution issued on a judgment for the debts of 
the widow,® although it has been held otherwise as 
to a dower interest m an equitable estate."^ Mort¬ 
gage creditors of a widow may proceed in chancery 
to have her dower assigned her, and then to appro¬ 
priate it to their demands.® The inhibition con¬ 
tained in a statute providing that if a widow shall 
marry a second time holding real estate by virtue 
of her previous marriage, such widow may not 
during the marriage alienate such estate, is di¬ 
rected against alienation during the second mar¬ 
riage, and if a widow creates debts during widow¬ 
hood the land may be sold on execution on a judg¬ 
ment rendered against her therefor during her sec¬ 
ond marriage ,® but where the debts are contracted 
during the second marriage the land cannot be sold 
therefor 

§ 113. Liens and Enforcement Thereof 

Liens and encumbrances which are paramount to 
the dower estate may be enforced against it. 

Liens and encumbrances which are paramount to 
the dower estate may be enforced against it.^^ It 
IS the duty of the dowress to pay her proportion of 
the interest accruing thereon,’® and to contribute 
according to the proportionate value of her inter¬ 
est, in case it is necessary during her possession o’f 
the estate to discharge such hens and encumbranc¬ 
es Dower, when assigned, becomes the para¬ 
mount estate, and hence is preferred over encum¬ 
brances created after the marriage.^^ 

§ 114. Termination of Estate 

Ordinarily a dower estate is terminated by the death 
of the widow. 


96. N —Sherrill v Connor, 12 S 
E ri88, 107 NC 680 

10 CJ p 505 note 77 

97. Conn —Ferguson v Rochford, 
70 A. 177, 84 Conn 202, Ann Cas 
191211 1212 

98. N C —Sherrill v. Connor. 12 S E 
r.88, 107 NC 630 

99. Or—Calvary Baptist Church of 
Baker v. Saxton, 242 P 616, 618, 
117 Or 126, citing Corpus Juris. 

19 C.J p 596 note 88. 

1. Mass —Kearns v. Cunniff, 138 
Mass 434 

19 CJ p 596 note 89. 

2 . Or.—Calvary Baptist Church of 
Baker v. Saxton, 242 P. 616, 117 
Or 125 

19 C.J p 596 note 90. 

Ad valorem taxes 

The executor or administrator is 


not roQuired to pav ad valorem taxes 

on proporti set apart to the widow 

ns do^^e^—In re Rtitliff's Estate, 188 

So 128, 137 Fla 229. 

3. Ill —Wheeler v Dawson, 63 Ill 
54—I’eyton v J< ffries 50 Ill 143 

19 CJ p 696 note 91 [a] 

4. Or —Calvary Baptist Church of 

Btikf r V Saxton, 242 P. 616 618, 

117 Or 12.6. quotiijg Corpus Juris. 

19 CJ P 596 note 92 

5. Ill—Peyton v. Jcffiics, 60 Ill 
143 

19 CJ p 596 note 93. 

6. Ga~Rusk v. Hill, 49 S E. 261, 
121 Ga. 379. 

19 CJ. p 696 note 95. 

7. Tenn —Garretson V. Brien, 3 
Pleisk. 634. 

19 C J p 696 note 96. 
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8. Miss.—McKenzie v. Donald, 61 
Miss. 452 

9. Ind—Heiring v. Keneipp, 107 N 
E 76. 183 Ind 91—Philpot V. Webb, 
20 Ind 509. 

19 C.J. p 596 note 98. 

10. Ind.—Schleinmcr v. Rossler, 59 
Ind 326. 

11. Ark—Leas v. Dess, 249 S W. 583, 
158 Ark 255 

12. Mich—Hodges v. Phinney, 64 
NW. 477, 106 Mich 537 

19 C J. p 594 note 51. 

13. Iowa—In re Caylor's Estate, 227 
N.W. 103, 208 Iowa 1208. 

19 C.J. p 694 note 62. 

14. N.J.—Radley v Radley, 78 A. 
194, 78 N.JEq. 170. 
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Ordinarily the dower estate is terminated by the 
death of the widow.^^ In consequence a right of 
way assigned with her dower ceases with the estate 
in dower but if the right of way is not simply 
appurtenant to the freehold estate of the dowager, 
but to the reversionary estate as well, it will not 
be affected by her death.^*^ A lease of the dower es¬ 
tate becomes inoperative upon the widow’s death, 
and the heirs have a right to demand possession 
and to recover the possession with rents and profits 
by action of ejectment.^* One holding an estate 
in dower under the widow cannot, after the ter¬ 
mination of the estate, set up a claim for better¬ 
ments against the reversioner.^® 

Fund in lieu of dower charged on land. Where a 
person acquires a fee in a part of the land on which 


a fund, the interest on which was assigned to the 
widow, is charged, he acquires the right to a pro¬ 
portionate part of the principal payable on the wid¬ 
ow’s death, and ordinarily it would be merged in 
the inheritance, upon the widow’s death; but such 
hen may be preserved and a merger prevented on 
a transfer of the land subject to such lien where 
such is the manifest intent of the parties.^® 

Dower in personalty. Where by statute the wid¬ 
ow IS entitled as part of her dower absolutely to 
one third of the husband’s personal estate of which 
he died seized or possessed, the estate becomes 
vested in her immediately on her husband’s death, 
and if she dies before it is assigned it descends to 
her heirs.21 


DOWEBESS or D0WBE8S. A woman entitled to 
dower, a tenant in dower.^ 

DOwjlE stones. Stones dividing lands, etc.® 

DOWMENT. In old English law, endowment, or 
dower.® 

DOWN. In the direction of gravity or toward the 
center of the earth; the opposite of ^‘up.” Also, 
from a greater to a less bulk, amount, or strength.^ 

Knock down. In the language of the auction 
room, to sig^iify to a bidder, by the fall of the auc¬ 
tioneer’s hammer or other adequate or visible an¬ 
nouncement, that he is entitled to the property on 
paying the amount of his bid according to the terms 
of the sale.® With relation to the shipping of ar¬ 
ticles, particularly machinery and the like, ‘‘knocked 


down” means that they have been taken to pieces 
when packed, necessitating the subsequent putting 
together of the separate parts for use or opera¬ 
tion.® As applied to the cutting and removing of 
coal see the C.J.S. title Mines and Minerals § 3, also 
35 C.J. p 916 note 92 [a]. 

Other phrases’ “Down the creek with the sev¬ 
eral meanders thereof,” “down the river” and “down 
the spur” see Boundaries § 4 notes 72-74, “down to 
twelve inches,”7 “keeping down the interest,”® and 
“knock down work.”® 

DOWNCAST. As a mining term see the C.J.S. 
title Mines and Minerals § 3, also 40 C.J. p 742 note 
81. 

DOWNRIGHT EVIDENCE. As the preponderance 


IB. Mass —Sunter v. Sunter, 77 N. 

E. 497. 190 Mass. 449. 

19 C.J. p 596 note 2. 

16 . Mass—Hoffman v. Savage, 15 
Mass. 130. 

17. Mass—Symmes v Drew, 21 Pick 
278. 

Vt.—Goodall V. Godfrey, 53 Vt. 219, 
38 Am.R. 671. 

18 . Vt.—Stockwell v. Sargent, 37 Vt 
16. 

19 . Tenn—Cannon v. Hare, 1 Tenn. 
Ch 22. 

19 C J. p 596 note 7. 

80 . Pa.—Smith v. Danielson, 45 Pa. 
Super. 125. 

81 . Ark.—Arbaugh v. West, 192 S. 
W. 171, 127 Ark. 98. 

1 . Black L D. 
xua not "doweresB” 

A wife who Joined her husband In 
the conveyance of his land in trust 


to secure his debt and who suffered 
such incumbered land to be sold In 
foreclosure without a demand for the 
protection of her dower interest 
ceased to be a "doweress.”—Brown 
V McLean, 8 S.£:.2d 807, 808, 217 N. 
C 555. 

3. Black L.D. 

3. Black LD. 

2>owment ad ostliim eoclesiae 

“Dowmont 'ad ostium ecclesiae* is 
where a man of full age, seized in 
fee-simple, who shall be married to 
a woman, and when he cometh to the 
church-door to be married, then after 
alhance and troth plighted between 
them, he endoweth the woman of his 
whole land or the half or other les¬ 
ser part thereof, and then openly 
doth declare the quantity and the 
certainty of the land which she shall 
have for her dower.”—Grogan v. Gar¬ 
rison, 27 Ohio St 50, 61. 
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4 . Webster New Int.D. 

5. NY —Sherwood v. Reade, 7 Hill 
431. 439. 

See also Auctions and Auctioneers SS 
7 a, K a. 

Synoasnnoiui with ‘‘strike off*’ 

Md —State v. Second Nat. Bank of 
Hoboken, 36 A. 889, 890, 84 Md. 
325 

6. Ala—Mouton v. Louisville & N. 
R. Co., 29 So. 602, 604, 128 Ala. 
537. 

Va.—^Aultman & Taylor Machinery 
Co. v. Gay, 62 S.E. 946, 947, 108 
Va 647. 

7. Pa.—^Dexter v Lathrop, 20 A. 646, 
547, 136 Pa. 565, 580. 

8. Eng.—Reg. v. Hutchinson, 4 E. 
Sc B. 200, 211, 82 EC.L. 200, 119 
Reprint 77. 

9. Ill.—Hart v. Carsley Mfg. Co., 
116 IlLApp. 159, 171. 
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DOWNRIGHT EVIDENCE—DRAFT OR DRAUGHT 


of evidence see the C.J.S. title Evidence § 1016, also 
19 C.J. p 597 note 6. 

DOWNWABD COURSE. As a mining term see the 
C,J.S. title Mines and Minerals § 3, also 40 C.J. p 
742 note 68. 

BOWRESS. See Doweress or Dowress ante p 226 
note 1. 

DOWRY. See Dos, Dot, Dote, or Dowry ante p 
57 notes 42-45. 

DOYLE RULE. As a formula for measuring logs, 
and distinguished from the “Scribner rule,” see the 

C. J.S. title Liogs and Liogging § 40, also 38 C.J. p 
197 note 57 [a] and [b]. 

DOZE. A slumber or light sleep.^® 

DOZED. As a lumbering term indicating wood soft 
with age or starting to rot, see the C.J.S. title Logs 
and Logging § 1, also 19 C.J. p 597 notes 14, 15. 

DOZEIN. Law French, twelve; also a person 
twelve years of age.^^ 

DOZEN. A collection of twelve objects.^2 Jt may 
be shown by custom, however, that a dozen under 
certain circumstances means “thirteen.”!^ 

D. P. See Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Parts. 

DR. See Abbreviations 1 C.J.S. p 276 note 5. 

DRACHMA. Originally, an Athenian silver coin, of 
the value of about filt(»en cents; and later a term 
employed in old pleadings and records, to denote a 
groat.^^ 

DRACONIAN LAWS. A code of laws prepared by 
Draco, the celebrated lawgiver of Athens. These 


laws were exceedingly severe, and the term is now 
sometimes applied to any laws of unusual harsh> 
ness.i® 

DRACO REGIS. The standard, ensign, or military 
colors borne in war by the ancient kings of England, 
having the figure of a dragon painted thereon. 

DRAFF. Waste matter, sweepings, refuse, lees, or 
dregs. In weighing commodities the term signi¬ 
fies dust and dirt, and not what is generally meant 
by “draught” or “draft.”!^ 

DRAFT or DRAUGHT.id 

As a Noun 

In its primary sense, the act of drawing or the 
thing drawn, the act of moving loads by drawing, as 
by beasts of burden and the like, and often used in 
the sense of pull;20 also the act of drawing water 
from a well, or any liquid from a vessel.^i In a de- 
rivc'd sense, a drawing, delineation, or sketch 
hence also a tentative, provisional, or preparatory 
writing out of any document, as a will, contract, 
lease, etc., for the purjloses of discussion and cor¬ 
rection, and which is afterward to be copied out in 
its final shajie 23 

In commerce, a small allowance in weighablc 
goods, made by the king to the importer ;24 an al¬ 
lowance made for waste in goods sold by weight, \>r 
the allowance made by the customhouse on excisa¬ 
ble goods, an allowance or deduction from the gross 
weight of goods, an allowance on weighable goods, 
or an arbitrary deduction from grons weight made 
by custom, to assure the buyer or importer, as the 
ease may be, that there is no discrimination against 
him from difference in scales ;25 and in this sense 
the term has been distinguished from “draff” see 
ante note 18, and “tare” see Customs Duties § 125. 
In stockyard parlance, all those animals in one con¬ 
signment weighed as a single sales or purchase clas- 


10. Ky.—St. Paul P. & M. Ins. Co. 
V. Kendle, 173 SW 373, 375, 163 
Ky. 146 

19 CJ p 597 note 13 [a]. 

11. Black Li.D 

12. Webster New Int.D. 

Bozen peers 

Twelve peers assembled at the In¬ 
stance of the barons, in the reigm 
of Henry III, to be privy counselors, 
or rather conservators of the kingr- 
dom.—Black Li D. 

13. Mo.—Coquard v. Kansas City 
Bank. 12 Mo.App. 261, 266. 

14. Black LD. 

15. Black L<.D. 

10. Black Li.D. 


17. U S.—Seeberger v. Wright & 
Lawther Oil & Bead Mfg Co , Ill , 
16 S Ct 583, 684, 167 U S 183, 184, 
39 LEd 665. 

18. U S.—Seeberger v. Wright & 

Lawther Oil & Lead Mfg Co, su¬ 
pra—Marriott v. Brune, Md, 9 

How. 619, 632, 13 L Ed 282. 

19 . **Braft** the better modem spell- 
inff 

“The deflnltions of the word 
‘draught* in Webster's New Interna¬ 
tional Dictionary are quite pioperly 
placed under the word ‘draft.* The 
spelling ‘draught* not agreeing with 
modern pronounciations has in re¬ 
cent times been replaced with ‘draft’ 
in most senses of the word**—Jack¬ 
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son Floor Covering v Maryland Cas¬ 
ualty Co of Baltimore, 189 A. 84, 86. 
117 N.J.Law 401 

20. N.J.—Jackson Floor Covering v. 
Maryland Casualty Co. of Balti¬ 
more, supra. 

21. Century D. 

22. Anderson L D. 

23. Black L.D. 

24. U S —Napier v Barney, C C.N T., 
17 F.Cas.No.10.009, 6 Blatchf 191, 
192. 

26. U.S.—Seeberger v. Wright & 
Lawther Oil & Lead Mfg Co., Ill., 
16 S.Ct. 583. 584, 167 U.S. 183, 185. 
39 L.Ed. 665. 
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sification.^* As a banking term see Banks and 
Banking § 987. As a term in military law see Army 
and Navy §§ 21 b, 25. 

Phrases: ‘‘Duplicate draft,”^7 an(j «on draught 
also, adjectively, “draft register,”29 and “draught or 
driving animal or vehicle.”^© 

As a Verb 

To prepare in writing.^l 

DRAFTSMAN. Any one who draws or frames a 
legal document, for example, a will, conveyance, 
pleading, etc.32 In the marine enginem-ing profes¬ 
sion, any of various men who design the several 
parts of vessels and other machinery in the dif¬ 
ferent departmcnts.33 

DRAG*. In a mechanical sense, the lower part of th<‘ 


mold for casting iron pipe.®^ In railroading par¬ 
lance, see the C.J.S. title Railroads § 1, also 19 C.J. 
p 598 note 36. 

DRAGO DOCTRINE. See Doctrine 27 C.J.S. p 
1311 note 96. 

DRAGOMAN. An interpreter employed in the East, 
and particularly at the Turkish court. 

DRAIN. The word is defined both as noun and 
verb in the title Drains § 1. 

Phrases: “Dram valve,”36 and “to drain sugar.”37 

DRAINAGE. See the title Drains § 1. 

Phrases: “Drainage district” see Drains §§ 5-14, 
and “drainage taxes” see Drams 55-87. 


26. US —^Acker v. U. S , D C Ill , 12 
FSupp 776, 780 

27. N.Y.—Benton v Martin. 40 N Y 
345, 347. 

28. Colo —Hams v. People, 28 P 
1133, 1 ColoApp. 289 

“Bottled uoods” distinguished see 
Bottle 11 C.J S p 631 note 54 

29. Safined in antomohile hnslnesB 

In sales transactions between an 
automobile manufacturer and dealer, 
th<* name Is given to a summary 
sheet to which the invoice is posted, 
showing the name of the dealer, the 
amount of the invoice, a date st<*imp 
opposite each invoice number, and 


a di*5lrlbutlon of the in\oiee price to 
various accounts—Ft>id Molt>» Co v 
National Bond & Investment Co. 14 
NR 2d 306. 309. 294 Ill App 585 

30. Held not Inclnded by phrase 

Small hand truck on which linole¬ 
um was being transferred from auto¬ 
mobile truck to stand in buyer’s mar¬ 
ket held not “draught vehn le,” and 
not included by text phrase—Jack- 
son Floor Covering v. Maryland Cas¬ 
ualty Co of Baltimore, 189 A 84, 85, 
117 N J Baw 401 

31. Anderson L D. 

32. Black L I>. 


33. U S —Ex parte Alrd, D C I’a., 
276 F. 954. 956 

34. Tenn —Casey-IIedges Co v. 

Gates. 201 SW 760, 139 Tenn. 282. 

35. Black L. D. 

36. Cal —Roche v Llewellyn Iron 
Works Co, 74 P. 147, 148, 140 Cal. 
563 

“Blted valve” equivalent see 11 CJ. 
S p 362 note 16 

37. Befined 

“To separate molasses tontnined in 
all sugars cooked or boned in opi n 
kettles from the sugar itself”—IMcy- 
er V Queen Ins. Co., 6 So. 899, 900, 41 
La Ann 1000. 


228 



28 C.J.S. 


DRAINS 

This Title includes channels and other works constructed by public authority for drainage of swamp 
or low lands; nature and scope of power to establish and maintain such works; constitutional and statu¬ 
tory provisions relating thereto; creation of drainage districts, and appointment, rights, pow^ers, duties 
and liabilities of drainage boards, officers, etc.; and construction and maintenance of such works, and 
taxes and local assessments therefor. 

Matters nut in this Title, treated elsewhere In this work, see I)eM>riplive-Word Index 

Analysis 

I. NATURE, ESTABLISHMENT. AND MAINTENANCE. §§ 1-54 
II. ASSESSMENTS AND SPECIAL TAXES. §§ 55-^7 

Sub-Analysis 

I- NATURE, ESTABLISHMENT, AND MAINTENANCE—p 231 

§ 1. Definitions—p 231 

2. Power to establish—p 232 

3. Constitutional and statutory provisions—p 233 

4. Purposes for which drains may be established—p 236 

5. Drainage and reclamation districts and commissions—p 237 

6 - Nature, creation, and incidents in general—p 237 

7. - Territorial extent—^p 240 

8 - Alteration of dijrtricts—^p 244 

9. - Dissolution or other termination—p 250 

10. - R(‘organization and consolidation —p 253 

11. - Commissioners and other officers—p 254 

•'12. - Powers, proceedings, and liabilities of districts and commissions—p 2.58 

13. - Actions in general—p 279 

14. - Proceedings for organization—^p 283 

15. Drainage comiianies or associations—p 283 

16 Establishment by landowners over lands of others, or by agreement of landown¬ 
ers—p 284 

17. Proceedings for establishment of drams—p 284 

18. - Jurisdiction—p 286 

19. - Parties—^p 289 

20. - Petition—p 290 

21. - Articles of association or incorporation of district in lieu of pleadings— 

p 295 

22. - Bond or dcjxisit by petitioners—p 296 

23. - Notice—^p 297 

24. - Remonstrances or objections to petition—p 302 

25. - Appointment, proceedings, and rejxirt of commissioners or viewers—p 304 

26. - Jury in lieu of commissioners—p 308 

27. -- Remonstrance to report—^p 308 

28. - Hearing—p 310 

29. - Decision—p 313 

30 - Record of proceedings—p 317 

31. - New trial or rehearing—^p 318 

32. - Appeal—p 318 

33. - Certiorari—^p 326 

34. - Costs and expenses—^p 328 
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L KATTJBE, ESTABLISHMENT, AND MAINTENANCE—Continued 

§ 35. Actions to set aside proceedings—332 

36. Collateral attack on proceedings—p 333 

37. Restraining construction of drain—^p 336 

38. Estoppel or waiver of objections—p 338 

39. Location and plan of construction—^p 339 

40. Right of way and other interests in land—p 344 

41. Construction—p 346 

42. - Allotment of work among landowners—p 346 

43. - Contracts—p 347 

44. Construction and maintenance of bridges, culverts, and fences—^p 371 

45. Improvements, extension, or alteration—^p 375 

46. Maintenance, cleaning, and repair—p 380 

47. - Allotment of work among landowners—p 383 

48. - Contracts—p 384 

49. Use of and connection with drains—p 385 

50. Damages from construction or maintenance—^p 386 

51. Injuries from defects or obstructions—^p 389 

52. Injury to and obstruction of drains—^p 393 

53. Vacation or abandonment of drains—p 395 

54. Offenses incident to construction, maintenance, or use—p 395 

n. ASSESSMENTS AND SPECIAL TAXES—p 395 

§ 55, Power to levy generally—p 395 

56. Purposes of levy or assessment—^p 398 

57. Property liable—^p 402 

58. Amount of tax or assessment—p 407 

59. Benefit to property—^p 409 

60. Classification of property—^p 412 

61. Levy and assessment in general—^p 413 

62. Proceedings for assessment—^p 417 

63. - Notice and opportunity for hearing—p 418 

64. - Assessment rolls and records—p 419 

65. Mode of assessment—^p 421 

66. - Apportionment according to benefits—p 424 

67. Grounds of objection—^p 428 

68. Estoppel or waiver as to objections—^p 430 

69. Hearing of objections, and confirmation or revision of assessments by boards 

or officers—^p 432 

70. Judicial proceedings to review assessments—^p 434 

71. - Confirmation or revision by court—p 435 

72. - Appeal from assessment—p 439 

73. - Certiorari—p 445 

74. - Collateral attack on assessment in general—^p 446 

75. - Actions to enjoin or set aside assessment—447 

76. Reassessment or additional assessment—454 

77. Lien—p 460 

78. Payment—^p 463 

79. - Penalties for nonpayment—^p 465 

80. - Recovery back of payments made—^p 465 

81. Collection and enforcement of assessments—p 467 

82. - Conditions precedent—^p 470 

83. - Defenses—^p 470 

84. - Proceedings in general—^p 471 
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DRAINS 


§1 


n. A8SE881CENT8 AND 8PE0IAL TAXE8--Continued 
§ 85. - Sale of land—478 

86. Certificate for work done against specific property—p 484 

87. Disposition of funds—^p 485 


1. KATUBE, ESTABLISHMENT, AND MAINTENANCE 


§ 1. Definitions 

‘*Drain” ordinarily denotes any artiflelal channel or 
trench through which water or sewage is caused to 
flow. 

The term “drain” has no technical or exact 
meaning, but as generally understood denotes any 
artificial channel or trench through which water or 
sewage is caused to flow^ from one point to anoth¬ 
er; a ditch ;2 a sewer a watercourse.^ To drain 
land is to rid it of its superfluous moisture.® Hence 
drainage as applied to land ordinarily contemplates 
the removal of water therefrom by means of an 
artificial channel or trench,® but it may also include 


the construction of such ditches, drains, and em¬ 
bankments or levees as may be necessary to pre¬ 
vent the accumulation of water.*^ 

In many of the states there arc statutory provi¬ 
sions, more or less elaborate, for the drainage and 
reclamation of swamp, marshy, or overflowed lands, 
and the assessment of benefits therefor. This Title 
treats only of proceedings under those statutes. 
For a discussion of the subject of municipal drain¬ 
age by means of sewers see the C.J.S. title Mu¬ 
nicipal Corporations §§ 1049, 1802-1807, also 44 C. 
J. p 171 note dO-j) 173 note 97, p 1083 note 1-p 1091 
note 86; the drainage of highways see the C.J.S. 


1 . Miss—Jefferson Davis County v. | 
nUf^y, 130 So 283. 28.5. 158 Miss 
473. quoting Corpus Juris—Belzoni 
Diainage Commisaio*i v. Winn, 63 
So 778, 98 Miss. 359. 

C J, p 604 note 1. 

^'Braiuag’s struoturs** is artiflelal 
(hannel or trench constructed for 
drainuKe purposeb —Jefferson Davis 
Oounly V. Riley. 130 So. 283, 286, 158 
M1S.S 473 

2. Mo —Murphy v. St. Louls-San 
Francisco R Co.. 226 S.W. 637, 206 
Mo App. 682. 

18 CJ p 1404 note 6 [a]—19 C.J. p 
605 note 2. 

**Dltcli'* and “drain" synonirmous 

The words “drain” and “ditch” 
have no c^xact or technical meaning; 
they lioth may mean a hollow or open 
plate in the g^round. natural or ar¬ 
tificial, where water is collected or 
conducted off, and if sufficiently de- 
flned they may bound land as other 
natural objects—Murphy v. St. Lou- 
is-San Francisco R. Co, supra—19 
C.J. p 605 note 2 [a]. 

lateral dltoh is a side ditch ex¬ 
tending from the side of a mam 
ditch —People v. Wilder, 100 N.E. 
932, 257 Ill. 304. 

3- Ark —Barton v. Drainage Dist. 

No. 30, 294 S.W. 418, 174 Ark 173. 
Mich.—Kennedy v. Dingman, 261 N. 
W. 123, 272 Mtch. 24. 

19 C.J. p 606 note 3. 

Flan of construction see infra 6 39. 
“Drain** and “sswer** dlotingnlshad 

(1) “Drainage laws are closely 
akin to sewer laws. In fact, the only 
difference between the two is that 
they are called sewers in cities and 
closely populated communities, while 


they are called drains In rural and 
agricultural communities, and the 
further difference that sewers arc 
generally covered over to prevent 
the escape and dissemination of foul 
odors and noxious gases, and conceal 
the passage of their contents through 
the streets, while drains ate open 
There is, however, no difference in 
the legal principals applicable to the 
two.”—Pioneer Real Estate Co. v 
City of Portland, 247 P. 319, 321, 119 
Or. 1—19 C.J. p 605 note 3 [b] (1) 

(2) Chief difference between 
“drains” and “sewers” is that they 
are called sewers in cities and close¬ 
ly populated communities, W’hile they 
are called drains in rural and agri- 
( ultural communities —Barton v 
Drainage Dist. No. 30, 294 S.W. 418, 
174 Ark. 173. 

(3) Use for which conduit is made 
and not any particular method of 
construction determines whether it is 
“sewer” or merely a “drain ” Const 
Amend No. 13 —^Atkinson v City of 
Pine Bluff, 76 SW.2d 982, 190 Ark. 
65. 

(4) In common sense of term, 
“sewer” means large and generally 
underground passage or conduit for 
fluid and feculent matter from a 
house or houses to some other local¬ 
ity, usually place of discharge, and 
cannot be construed to mean same as 
“drainage.”—Borough of Wilkinsburg 
v. School Dist. of Borough of Wilk- 
insburg, 148 A. 298 Pa 193— 
Cheltenham & Abingrton Sewerage Co 
V. Public Service Commission ot 
Pennsylvania, 162 A. 469, 107 Pa 
Super. 225. 

(6> Sewage includes all kinds ol 
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drainage and water discharge, and a 
sower may serve the purpose of a 
drain, but a dram may not serve as 
a sewer extept as provided for in 
the law—Clinton v Spencer, 229 N. 
W. 609, 250 Mich 135 

(6) Evolution of drains from prim¬ 
itive expedients into costly and scien¬ 
tifically fabricated facilities does not 
of itself change legal character or 
essential purpose of drains.—Royal 
Oak Dram Dist, Oakland County, v. 
Keefe, C C A.Mich., 87 P.2d 786. 

(7) An underground combination 
citv sewer and dram is not a drain 
writhln the meaning of a drainage 
st.Mlute—Village of Oak Park v Van 
AVagoner, 260 N.W. 743. 271 Mich. 
450. 

(8) Other distinctions see 19 C J. 
p 605 note 3 [b]—57 C.J. p 641 note 
49. 

4 - Miss.—Belzoni Drainage Commis¬ 
sion v. Winn, 63 So. 778, 779, 98 
Miss 359 

Ohio.—Elder v. Smith, 133 N E 791, 
792, 103 Ohio St. 369. 

19 C.J. p 605 note 4 

5. Cal.—People v. Parks, 58 Cal. 624. 
19 C.J. p 605 note 6 

6. Or.—Pioneer Real Estate Co. v. 
City of Portland, 247 P. 319. 119 
Or. 1. 

19 C.J. p 605 note 7. 

7. Or.—Pioneer Real Estate Co. v. 
City of Portland, supra—In re 
Scappoose Drainage Dist., 237 P 
684, 686, 115 Or. 541, quoting Oor- 
pns Juris, and modified as to costs 
237 P. 1117, 116 Or 541, rehearing 
denied 239 P. 193, 116 Or. 641. 

19 C.J. p 606 note 8. 
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title Highways § 185, also 29 C.J. p 590 note 89-p 
592 note 12; private rights as to artificial water¬ 
courses, ditches, or canals sec the C.J.S. title Wa¬ 
ters § 129 et seq, also 67 C.J. p 901 note 9 et seq; 
rights to natural flow or drainage of. surface waters 
see the C.J.S. title Waters § 114 ct seq, also 67 C.J. 
p 864 note 43 et s(‘q. 

Levees to prevent the inundation of land, al¬ 
though they subserve a public purpose similar to 
that of drains and are frequently provided for in 
the same legislative act, are discussed in the C.J. 
S. title Levees and Flood ControL 

§ 2. Power to Establish 

a. In general 

b. On whom conferred 

a. In (xeneral 

By virtue of Its police power, the power of eminent 
domain, or the general taxing power, the state may pro¬ 
vide for the construction of drains for draining marshy 
and overflowed districts. 

It is within the power of a state to require local 


improvements to be made which are essential to 
and will promote the public health, convenience, 
and welfare. To this end it may provide for the 
construction of canals or drains for draining marshy 
and overflowed districts.* The objects contemplat¬ 
ed by legislation of this character fall unquestion¬ 
ably within the range of legitimate legislative ac¬ 
tion, and when the courts have interfered and pro¬ 
nounced a drainage act unconstitutional it has usu¬ 
ally been because of the omission of provisions 
deemed necessary for the proper protection of 
those who arc subjected to the operation of the 
act, or on account of some informality in its pas¬ 
sage.® The power to construct a drainage system 
does not authorize such improvement w'here the 
cost thereof will exceed the benefits.^® 

Source of po7ccr. The authority of the legisla¬ 
ture to enact huvs having for their object the drain¬ 
age of wet lands for the purpose of promoting 
the public health and welfare, and rendering the 
land fit for habitation and use, may be derived ei¬ 
ther from the police pow’^er of the statc,^^ or from 


8 . Fla.—Burnett v. Greene 122 So. 
570, 575, 07 Fla. 1007. 60 A T..R 
244, citing: Corpus Juris—ATartin v. 
Dade Muck Land Co, 116 So 449. 
95 Fla. 520, appeal dismissed M. 
B. Onrris Properties v Martin, 49 
S Ct 25 278 U S 560 7^ L Fd. 505 
—Fverttlades Suj^ar & Land Co v. 
Bryan. 87 So dS 81 Fla 75. error 
dismi.^sed 42 R Ct 183, 257 US. 
667, 66 LEd 42.5, 426 
Ind—Cle\eland C, C & St L Ry 
Co. v T'lumford, 197 NE 826. 208 
Ind 655—State v Jacobs, 142 N 
E 715. 194 Ind 327. 

Mo—Max v Barn.'ird-Bolf kow Drain¬ 
age D'«;t , 32 RW2d .583. 326 Mo, 
723—State ex rol Caldwell v. Little 
River Drainp.ge Dist. 236 S W. 15. 
291 Mo. 72. 

12 C.J. p 914 note 75—19 C.J p 606 
note 16. 

nnaucln^ methods 

As the work done by the reclama¬ 
tion board in bthalf of the Sacra¬ 
mento and San Joaquin drainage dis¬ 
trict IS carried on by the *5late, and 
all property acquired is state prop¬ 
erty, the manner of paying for it 
is solely a matter of legislative dis¬ 
cretion, and the state may, if It 
elects, pay all the cost, or place It 
upon land specially benefited, or di¬ 
vide It between the landowners and 
the state in such proportions as it 
deems equitable —Reclamation Board 
V. Chambers, 189 P. 479, 46 Cal.App. 
476. 

9m Ill—Funkhouser V Randolph, 122 
N.E 144, 287 Ill 94. 

19 C.J. P 607 note 16. 

lOu Ark.—Chicago Mill & Lumbei 


Co. V. Drainage Dist. Ko 17 of 
MissKssippi County, 291 S W. 810. 
172 Ark. 1059. 

Iowa—Shaw v. Board of Sup’rs of 
Greene County, 192 XW. 525, 195 
Iowa 645. 

Wis —McMahon ▼. Lower B.iraboo 
River Drainage Dist., 200 N W 
366, 184 Wis. 611. 

19 C.J. p 607 note 17. 

Computing cost 

(1) Legislature may provide that 
Interest should not be considired in 
determining whether cost of pio- 
posed drainage Improvement exceeds 
betterments—Chicago Mills & Lum¬ 
ber Co. V. Drainage Dist. No. 17 of 
Mississippi County, 291 S.W. 810, 
172 Ark, 1059, 

(2) Where after main drain is built 
property owners, in <»rder to drain 
their lands, must build private lat¬ 
erals, cost of such laterals could not 
be considered in determining proprie¬ 
ty of establishing drainage district, ] 
which depends primarily on consid¬ 
eration of public health and welfare. 
—Drainage Dist. No. 4, Madison 
County. V. Askew, 204 S W. 984, 140 
Tenn. 314. 

(3) Where reports of chief engi¬ 
neer and college of agriculture, fllod 
under a statute, contemplate, as an 
essential element on an adequate 
drainage system the providing of 
supplemental tile drains, and state¬ 
ments of report are not disputed, 
cost of such tile draining cannot be 
excluded, in determining whether 
benefits will exceed tost, so as to 
authorize organization.—^In re Brown 
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Tounty Farm Drainage Dmt. No 3, 
199 NW. 378. 184 Wis 448. 

laevee cost exceeding drainage cost 

Organization of drainage district 
was held not Invalid under statutes 
although cost of construction of a 
levee to protect lands fiom ri\er 
overflow far exceeded cost of interior 
(It.nnage—In re Scappoose Drainage 
Dist, 237 P 684, 115 Or 511, modi¬ 
fied as to costs 237 P 1117, 115 Or 
541, reheaiing denied 239 P 193, 115 
Or 641. 

11. Cal —Islais Creek Reclamation 
Dist V. All Persona. 252 P 1043, 
200 Cal 277—Lutkehe v Ricla- 
niation Dist No. 20.51. 238 P 760, 
73 Cal App. 361—Peterson v Hoard 
of Sup’rs of Solano County, 225 I* 
28, 65 Cal.App 670. 

Miss —Toler v. Bear Creek Drainage 
Dist., 106 So. 88, 141 Miss 851 
Mo —Max v. BarnxLrd-Bolckow Drain¬ 
age Dist, 32 S.W2d 583, 326 Mo 
723—Johnson v Inter-lliver Drain¬ 
age Dist, 279 SW 00, 312 Mo 322, 
reversing, App, 257 SW 492—Sig¬ 
ler V Jnter-Rivrr Drainage Dist, 
279 S.W. 50, 311 Mo. 175, rtveising, 
App., 267 S W 487—Anderson v 
Inter-River Drainage & Levee 
Dist, 274 SW. 448, 309 Mo. 189 
—State ex rel Caldwell v LiltU* 
River Drainage Dist., 236 S W 16, 
291 Mo 72. 

N C.—Taylor v. Richardson, 96 S F 
1027, 176 N.C. 217. 

Va—Strawberry Hill Land Corpora¬ 
tion V. Starbuck. 97 S E. 862, 124 
Va. 71 

19 C.J. p 607 note 18. 
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the power of eminent domain, ^2 or it may be re¬ 
ferred to the general power of taxation.^2 

b. On Whom Conferred 

The power to construct drains may be exercised di¬ 
rectly by the legislature or through the agency of any 
person or body on which it may see fit to confer it. 

The power to construct drains is in no proper 
sense a part of the usual powers belonging to town 
and county governments, but is a special authority 
given for a particular purpose, which may be con¬ 
ferred on any person or body upon which the leg¬ 
islature may see fit to confer it.^^ Such power ma> 
be conferred on the county or township authori¬ 
ties,or on drainage boards or commissioners ap¬ 
pointed or elected in the manner provided by law.^<» 
In some jurisdictions provision is made by statute 
for the organization of drainage or reclamation 
districts, as shown infra § 5 et seq, while in others 
the work may be done through the agency of cor¬ 
porations organized under the general laws, dis¬ 
cussed infra § 15, and in still others the work is 


§ 3 

conducted throughout under the direction and con¬ 
trol of an established court of general jurisdic¬ 
tion, as shown infra § 18 et seq. However, the 
legislature is not required to delegate the work to 
existing municipalities or establish a new munici¬ 
pality for the purpose, but may act directly and 
through its own agencies.i'^ 

§ 3. Constitutional and Statutory Provisions 

a. In general 

b. Amendment and repeal 

c. Retrospective operation 

a. In General 

Ordinarily drainage statutes may be liberally con¬ 
strued. 

The right to construct a drain over lands of oth¬ 
ers is purely statutory; no such right existed at 
common law^ The general principles of statu¬ 
tory construction apply to the interpretation of 
such statutes,^® and the different sections of the 
statutes must be harmonized, if possible, and the 


12. Ind —Bemis v Cuirl Drainage 
Co, 105 NK 446. 1S2 Ind 36 

19 CJ p 608 note 19 

13 . Iowa—Yeoman.s v Riddle, 50 N. 
W. 886. 84 Iowa 147 

19 C J p 608 note 20 

14 . Cal —Peterson v Board of 

Sup'rs of Solano County, 225 P 28, 
65 Cal App 670. 

Ill—North Wiohert Drainape Dist 
V Chamberlain, 173 N E. 90, 340 
Ill 644 

Ind—State v Jacobs, 142 NE 715, 
144 Ind 327 

Miss —Equen v Arterbury, 83 So. 

406 121 M1S.S 76 
19 CJ p 611 note 32 
Compelling’ constrnction by railroad 
Rev St 1899 ^ 1110, aulhorizinfi; 

county courts on the petition of 
twenty landowners to cause ditches 
or drains to be constructed along: the 
sides of railroads and to maintain 
an action agrainst the corporation in 
the name of the county for all ex¬ 
penses incurred in the construction 
and maintenance of such ditches or 
drains, does not authorize the coun¬ 
ty court to compel the construction 
of drams by the railroad—Sandc>rs 
V. St Louis, I M & S Ry Co, 92 
S.W. 736, 116 Mo App 614 

15. Ind—State v Jacobs, 142 NE 
715, 194 Ind. 327. 

19 CJ. p 611 note 33 
Towns divided by connty line 

Under a statute giving town board 
of any town same powers of con¬ 
demnation for purpose of town drain¬ 
age projects as are possessed by 
county boards In ditch proceedings, 
"a town ditch may be established by 
adjoining , towns, even though a 


county line divides them—State v 
Radke, 201 N W 613. 161 Minn 416 
ZSxbaiuitlon of power 

The location and construction of 
one ditch by the township trustees 
to drain certain territory does not 
exhaust the power of drainage over 
su( h territory, nor confine it to the 
deepening or w'ldening of a previous¬ 
ly constructed ditch, since the only 
limitation as tc> the number, course, 
and location of township ditches is 
that they shall be conducive to the 
public health, convenience, and wel¬ 
fare—Blame v Lucas, 163 NK 20S. 
24 Ohio App 182—Miller v Weber, 
1 Ohio CirCt 130, 1 Ohio Cir Dec 
77. 

16. Ind— State v. Jacobs, 142 NE 
715 194 Ind 327 

Mo--State ex rel Caldwell v Little 
River Drainage Dist , 236 S W 15, 
291 Mo 72. 

19 C.J. p 611 note 34 

17. Mo —State ox rel. Caldwell v 
1 Jttle River Drainage Dist, su¬ 
pra. 

19 C J. p 611 note 38 

18. Ind —Kiltv V Michael, 130 N 
E 531. 190 Ind 374. 

19 C J p 611 note 40 

Code unto itself 

The drainage district law is a code 
unto itself and the court must follow 
the provisions of the statutes gov¬ 
erning such districts—Craves v 
Little Tarkio Drainage Dist. No 1, 
Mo. 134 S W 2d 70—State ex rel 

Scott v. Trimble. 272 S W 66, 308 
Mo. 123, quashing record State ex rel 
and to Use of Clmkseales v. Scott, 
261 SW 680, 216 Mo App. 114 - 

I Bushnell v. Mississippi & Fox River 
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Drainage Dist of Clark County. Ill 
S W 2d 946. 233 Mo App 921, trans¬ 
ferred, see 102 S W 2d 871, 340 Mo. 
811---State ex rel Walker v Locust 
Creek Drainage I>ist, 67 S W 2d 840, 
228 Mo App 434, transferred, see. 
Sup. 58 SW2d 452—State ex rel. 
Harrison v Hill, 253 SW 448, 212 
Mo App 173 

19. Fla—Bannerman v Catts, 86 So. 
336. 80 Pla. 170 

Ill —England Pond Drainage Djst v. 
Hurst, 176 N E 733, 344 Ill 610— 
Deneen v Denoen, 127 NE 700, 
293 Ill. 454 
19 C J p 612 note 41 
Not public improvement under gen¬ 
eral statutes 

The construction of a drain, on the 
petition of landowners, the whole 
cost and damages m making the im¬ 
provement to be assessed against the 
lands to he benefited thereby, is not 
a public improvement subject to the 
general statutory provisions govern¬ 
ing public improvements and con¬ 
tracts therefor—Gilmore v Board of 
County Com’rs of Hocking County, 17 
Ohio App. 177. 

Transposing sections 

Statute providing that county 
treasurer shall be treasurer of drain¬ 
age district must be construed as 
though It preceded statute relative 
to sale of bonds of district, mainte¬ 
nance fund, and taxes —^American 
Surety Co of New York v Hidalgo 
County, Tex Civ App , 283 S.W. 267. 
Common.law rights enlarged 

Smith-Hurd Rev.St 1925 c 42 § 193. 
providing that certain drains shall 
be held drains for mutual benefit, 
enlarges, rather than restricts, rights 



§3 


BEAINS 


28 C.J.8. 


actual intention ascertained.2® Drainage statutes, 
being intended to subserve a great public purpose 
conducive to the public health, convenience, and 
welfare, should be so construed as to be in har¬ 
mony with the purposes sought, and to facilitate 
their accomplishment,and a provision that the 
statute shall be liberally construed is sometimes 
found in the act itself 2- Even in such cases, how¬ 
ever, the proceeding must conform strictly to the 
statutory requirements as to jurisdictional mat- 
ters.23 In the absence of any provision in the stat¬ 
ute for a liberal construction thereof, it has been 
held in some jurisdictions that the rule of strict 
construction must prevajl^^ and nothing can be read 
into the statute which is not warranted by the lan¬ 
guage thereof,25 nor may the court eliminate plain 
and express requirements.2® 

Laisjs adopted from another state will usually be 
given the same construction given to them by the 
courts of the state from which they were adopted.27 

Omissions in statute. It sometimes happens that 
a drainage statute is impossible of enforcement, 
owing to failure of the act to provide the means of 


ascertaining facts upon which the proceedings are 
based, and in such case the statute is inoperative, 
and the courts cannot supply the omission.28 It 
has been held, however, that the rules of practice 
prescribed by other statutes may be resorted to to 
supply omissions in the drainage act.2® 

b. Amendment and Repeal 

While drainage statutes may be amended or re¬ 
pealed by the legislature, a statute will not be held to 
be impliedly repealed by a later statute unless the two 
enactments are irreconcilable or the Intent to repeal is 
clearly manifest. 

The right to construct drains, being purely stat¬ 
utory, may be given or withheld in the discretion 
of the legislature, and statutes conferring such 
right, or providing for the organization of drain¬ 
age districts, may be amended or repealed at the 
pleasure of that body.2® So too, drainage statutes, 
like other statutes, may be impliedly repealed by a 
subsequent act inconsistent therewith.21 However, 
repeals by implication are not favored, and, to jus¬ 
tify a presumption of an intention to repeal, the 
two enactments must be irreconcilable, or the in¬ 
tent to repeal must be otherwise clearly manifest 22 


of dralnai^e under common law.— 
Knudson v Neal. 150 N.E 626. 320 
111 136. 

20. Mo —Graves v. Little Tarkio 
Drainage Dist. No. 1, 134 S.W.2d 
70 

S.C —Dillon Catflsh Drainage Dlst v. 
Bank of Dillon, 141 SE 274, 143 
SC. 178 

Ono general aclieme 

Statutes relating to Everglades 
drainage district held to disclose 
legislative intent that several provi¬ 
sions thereof form and each become 
part of one general scheme or pro¬ 
gram for drainage and reclamation 
of lands embraced in district —State 
ex rel Sherrill v. Milam, 153 So. 100, 
113 Fla 491 

21. US—Bartlett Trust Co v. Elli¬ 
ott. D C Mo , .30 F 2d 700, affirmed, 
C.C.A., 40 P2d 351 

Cal —Islais Creek Reclamation Dlst 
V. All Persons, 252 P. 1043, 200 
Cal. 277. 

Mo.—Richards v Earls, 133 S W 2d 
381—Drainage Di&t No 1 of Bates 
County V B.ates County, 216 S W 
949—Drainage Dist No. 29, Mis¬ 
sissippi County, ex rel Gilmore, 
V Drinkwater, App., 140 S.W.2d 
737. 

N.C.—Pasquotank Drainage Dist No 
1 V Gaboon, 137 S E 185, 193 N 
C. 326. 

19 C.J. p 612 note 42. 

22. Iowa.—Kimball v. Board of 

Sup’rs of Polk County, 180 N.W 
988, 190 Iowa 783—Plumer v Boaid 
of Sup’rs of Harrison County, ISO 
N.W. 863. 191 Iowa 1022. j 


Mo.—Graves v Little Tarkio Drain¬ 
age Dist No 1, 134 SW.2d 70. 

19 C J. p 612 note 43. 

23 . Iowa.—Simpson v. Kossuth 
County. 162 N.W 824, 180 Iowa 
1330. 

24 . U S —Fetzer v. Johnson, D C 
Okl.. 4 F2d 865. 

Iowa—Mitchell County v. Odden, 269 
NW 774, 219 Iowa 793. 

19 C J. p 612 note 4*5. 

25. Mo.—State ex rel Ray v Ar¬ 
cadia Timber Co., 204 S.W. 500, 274 
Mo 663. 

2& Iowa.—Minneapolis & St L R 
Co. v Board of Sup'rs of Marshall 
County, 201 N.W. 14, 198 Iowa 

1288. 

27 . N.D.—Hackney v. Elliott. 137 N. 

W 433, 23 ND, 373 

19 CJ. p 612 note 47. 

2a Mich.—^Albert v Gibson. 106 N. 
W 19, 141 Mich. 698. 

19 C J p 612 note 48. 

29. Ind—Shields v. Pyles, 99 N.E. 
742, 180 Ind 71 

19 C J. p 612 note 49. 

30. Kan —State ex rel Harley v Do- 

lese Bros Co, 102 P.2d 95, 161 

Kan 801. 

19 C.J. p 612 note 61 

31. La.—New Iberia v. New Iberia | 
etc.. Dram Dist., 31 So. 306, 106 
La 651. 

19 CJ. p 613 note 52. 

32. Ariz—In re Bonds of Drainage 
Dist. No 4, In and for Maricopa 
County, 205 P. 806, 22 Ariz 48, re¬ 
versing 193 P. 833, 22 Ariz. 31. 
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Ark —Pennington v. Williams, 296 
SW 365, 174 Ark. 1180—Cordell v. 
Kent, 295 S.W 404, 174 Ark 503 
Ind —Straus Bros Co. v Fisher, 163 
NE 225. 200 Ind. 307. 

Iowa—Kelleher v. Joint Drainage 
Dlst. No. 18, Greene County, 249 
NW 401. 216 Iowa 348—Meyer- 

holz V. Board of Sup’rs in and for 
Louisa County, 204 N W 452, 200 
Iowa 287. 

Mich—Mussen v Zinn, 261 N W. 106, 
271 Mich. 667. 

Minn—Todd County v. Morrison 
County, 234 N W. 693, 182 Minn. 
375. 

Mo —Graves v. Little Tarkio Drain¬ 
age Dist. No. 1, 134 SW.2d 70— 
State ex rel. Turner v. Penman, 282 
SW. 498, 220 Mo App. 193. 

19 CJ p 613 note 54. 

Fartlcnlar statutss ooasldsroa 

(1) Drainage Acts of 1912 and 1918 
create two harmonious, independent, 
and alternative codes or systems of 
reclaiming wet land.—Board of 
Drainage Com’rs for Webster County 
V McGill, 65 SW.2d 91, 251 Ky. 400 
—Board of Drainage Com’rs of Mc¬ 
Cracken County v. Lang, 218 8 W. 
736, 187 Ky. 123. 

(2) The statutes governing “farm 
drainage law’* and ’’drainage district 
law" manifest intent to provide sep¬ 
arate and distinct systems of drain¬ 
age law, and the farm drainage stat¬ 
utes manifest intent to incorporate 
applicable parts of drainage district 
law into chapter dealing with farm 
drainage law.—Lewiston Drainage 
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A general statute relating to the establishment of 
a drainage district will not repeal a prior special 
act, although the general act contains a clause re¬ 
pealing all acts inconsistent with it, unless it ap¬ 
pears that the general statute was intended to con¬ 
tain all the law on the subject.^^ if a drainage dis¬ 
trict is organized under a general law, the petition¬ 
ing landowners will be deemed to have assented 
to subsequent legislation, enlarging or limiting the 
powers of the district.34 

Saving clause. Sometimes a later act expressly 
provides that it shall not repeal any existing drain¬ 
age law, and in such case the two statutes must be 
construed together in order to ascertain the inten¬ 
tion of the legislature.^^ 

c. Retrospective Operation 

(1) In general 

(2) Repealing acts 

(1) In General 

While defects in drainage laws and proceedings there¬ 
under may be cured and the proceedings validated by 
subsequent legislation, an amendatory act will not affect 
drainage proceedings pending at the time of its enact¬ 
ment in the absence of express declaration to that effect 
or unless required by clear implications. 

An amendatory act will not, in the absence of 
express declaration to that effect, or unless re¬ 
quired by clear implications, affect drainage pro¬ 
ceedings pending at the time of its enactment,36 
and in some cases the amendatory act expressly 
declares that drainage proceedings commenced be¬ 
fore Its passage shall not be affected thereby.^? 


If the amendatory act purports to amend certain 
sections of a drainage act, and is not intended as a 
substitute for the former act, the amended sections 
become parts of the original statute, and pending 
proceedings, up to the time the amendment takes 
effect, are controlled by the original act, and after 
the amendment takes effect, they are governed by 
the act as amended.^® 

Curative acts Defects in drainage laws and in 
proceedings thereunder may be cured, and the pro¬ 
ceedings validated, by subsequent legislation.^® 
However, where a statute establishing a drainage 
district was void ab initio for want of a definite 
description of the boundaries, the defect could not 
be cufed by an act purporting to abolish the dis¬ 
trict and directing a levy upon the lands intended 
to be benefited for the preliminary expenses in¬ 
curred.^® 

(2) Repealing Acts 

In the absence of a clear manifestation to the con- 
trary, the repeal of a statute providing for the construc¬ 
tion of drains usually defeats proceedings pending under 
It at the time of its repeal. 

In the absence of a saving clause, or other clear 
manifestation of intention, the repeal of a statute 
providing for the construction of drains usually de¬ 
feats proceedings pending under it at the time of its 
repeal.^^ Frequently a repealing act contains a 
special saving clause which expressly provides that 
the repeal shall not affect drainage proceedings 
pending at the time the act takes effect,'* 2 and in 
some jurisdictions drainage proceedings, pending 
at the time the statute under which they were in¬ 


sist V. Diehl, 279 NW. 45, 227 Wis. 
372. 

(3) Other statutes see 19 C J. p 613 
note 54 [a] 

33. Ark—St Louis Southwestern R 
Co V. Grayson, 78 S.W 777, 72 Ark. 
119. 

Tex—Harris County Drainage Dist. 
No. 12 V City of Houston, Com 
App., 35 S.W 2d 118, reversing. Civ. 
App., 11 S.W.2d 833. 

Statute repealed 

Spec Acts 1923 No. 668, creating a 
special drainage district, repealed 
Acts 1907 No. 359, creating a dis¬ 
trict covering same territory.—Britt 
V. Laconia Circle Special Drainage 
Dist., 263 S.W. 48, 165 Ark 92. 

34. Ill—Koeller v Salisbury, 114 
N.B. 597. 276 Ill. 230 

35. Mo.—State ex rel Kinder v. In¬ 
ter-River Drainage Dist., 246 S.W. 
282, 296 Mo. 320. 

19 C.J. P 618 note 67. 

33. Cal.—Reclamation Dist. No. 1619 
V. Dodge, 76 P.2d 679, 10 Cal.2d 
74S. 


Ind —Benbow v. Gray, 139 N E 668, i 
193 Ind 269, denying rehearing 128 i 
NE. 607 

Minn —Van Wilgen v. Payne Inv Co . 

223 NW 301. 176 Minn 339 
Neb —Sandy v Western Sarpy Drain¬ 
age Dist, 169 NW. 268, 102 Neb 
713. 

19 CJ p 613 note 58. 

Additional preliminary funds 

By L Extra Sess 1919 c 13, as 
amended by L1921 c 326, the court 
is authorized to grant additional pre¬ 
liminary funds in such amounts as 
it may deem proper, not exceeding 
in the aggregate twenty-one thousand 
dollars for any one drainage district 
organized before as well as subse¬ 
quent to the amendment of the stat¬ 
ute —In re Red Lake Drainage and 
Conservancy Dist., 192 N W. 184, 164 
Minn 442. 

37. Ind —Kelser v Mills, 69 N E 
142, 162 Ind. 366 

33. Ind.—Sarber v. Rankin, 154 Ind 
236 

19 C.J. P 613 note 60. 
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39. US—Caldwell v. Guardian 

Trust Co, CCA Ark. 26 F 2d 218. 

Fla.—McMullen v Newmar Corpora¬ 
tion, 129 So 870, 100 Fla 666, fol¬ 
lowed in Tyler v. Newmar Corpora¬ 
tion, 130 So 41, 100 Fla. 583, and 
Tyler v. Britt. 130 So 41, 100 Fla. 
584. 

19 C J p 614 note 68. 

Statutes held valid 

Mass —Anderson v. Robins, 137 So 
476. 161 Mass. 604. 

40. Ark—Markle v. Hart, 191 S W. 

24, 126 Ark. 416—Morgan Engi¬ 

neering Co V. Cache River Drain 
Dist. 184 S.W 67. 122 Ark. 491. 

41. Ind.—Taylor v. Strayer, 78 N E 
236, 167 Ind. 23. 119 Am S R. 469 

19 C.J p 614 note 63. 

42. Ind —Board of Com'rs of Adams 
County V. Fennig, 5 N E 2d 639, 211 
Ind. 411—Clemans v Hatch, 78 N- 
E. 1065, 168 Ind. 291. 

19 C.J. p 614 note 64. 
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stituted is repealed, are preserved by general stat¬ 
utory saving clauses applicable to all repealing 
acts,^^ or by constitutional provisions that the re¬ 
peal of a statute shall not affect any accrued right 
or proceedings begun by virtue of the repealed stat- I 
ute.‘*4 

§ 4. Purposes for Which Drains May Be Es¬ 
tablished 

The purpose for which drains may be established is 
to promote the public welfare and the legislature has 
no power to provide for the construction of drains for 
purely private purposes. 

The purpose for which drains or drainage dis¬ 
tricts may be and are established is to promote the 
public welfare.^5 The legislature has no power to 
provide for the construction of drains for purely 
private purposes,^® and while the statutes generally 
declare m express terms that the improvement 
shall be necessary and conducive to public health, 
convenience, or welfare, or of public benefit or 
ability, the absence of such an express declaration 
will not invalidate the statute, if an intention to 
promote public health and welfare may be gathered 


I from a fair and reasonable construction of the en- 
f actment as a wholeUnless the public purpose 
so declared or implied will be subserved, the local 
authorities have no power to proceed, and the 
question whether or not the particular use for 
which it IS proposed to establish a drainage im- 
improvement is a public one is a question of law 
for the courts."*® The public benefit required need 
not be a use or benefit accruing to the whole public 
or state, or any large portion of it,®® and if the 
public purpose is kept in view, the fact that private 
interests will also be promoted is immaterial.®^ In 
some cases it is held that power to construct drains 
must be based on considerations of public health, 
and that drainage for the sole purpose of improv¬ 
ing the land itself and rendering it more productive 
and valuable merely subserves private interests and 
IS unauthorized,®2 but in the more numerous and 
better considered cases the promotion of public 
health is regarded as only one of the objects for 
w^hich drainage may be undertaken, and statutes 
authorizing the reclamation of swamp or agricul¬ 
tural lands by drainage are held valid, independent¬ 
ly of any effects upon public health if they tend 


43 . Ind—Taylor v Strayer, 78 N.E 
236, 167 Ind 23, 116 Am S R. 469 

19 CJ p 614 note 66 

44. Okl—Gayman v. Mullen, 161 P. 
1051, 58 Okl. 477 

45 . Miss —Toler v Bear Creek 

Dramaife Dist, 106 So 88, 141 

Miss 851 

Flood control, pnlillo safety, and 
liealtli are amoni^ improvements de¬ 
signed by drainage operations in 
Everglades drainage district—Mar¬ 
tin V. Dade Muck Land Co. 116 So 
449. 95 Fla 530, appeal dismissed M 
B Gams Properties v Martin, 49 S 
Ct. 25, 278 U S. 560, 73 L Ed 505. 

Avoiding erosion to highway 

Ditch which only avoids erosion to 
highway is not drainage project 
within drainage statutes—Town of 
Vivian v Town of Dunbar, 203 N.W. 
431. 162 Minn 491 
Draining lakes 

(1) Statutes expressly forbid the 
drainage of a meandered lake in 
some jurisdiction.s, unless it Is nor¬ 
mally shallow and of a marshy 
character 

Ind—Holle v. Drudge, 129 NE 229, 
190 Ind 520 

Minn —State v. District Court of 
Stearns County, 174 NW 522, 144 
Minn. 78—In re County Ditch No 
34, 170 NW. 883, 142 Minn 37— 
Witty V. Nicollet County, 79 N.W. 
112, 76 Minn. 286. 

(2) Where a meandered lake was 
formerly of considerable depth with 


defined banks and a public or naviga¬ 
ble lake, after its outlet was dam¬ 
aged, and it became of less public 
use, an order of countv board fixing 
its level at a point below high-wa¬ 
ter mark made shortly after com- 
mencfment of a drainage proceeding, 
and the building of a dam at its out¬ 
let making it again a public naviga¬ 
ble lake, was valid, and it should not 
have been dram* d —State v District 
Court of 13th Judicial Dist, in and 
for Nollies t'ounty, 178 NW 595, 146 
Minn 150 

(3) Acts 1921 c 103 §§ 1, 2, amend¬ 
ing Acts 1905 c 152 §§ 1 and 3. when 
construed with the Drainage Act of 
1905, and the whole act, including 
title and preamble, do not make it 
unlawful to alter any i»ank of a 
fre«?h uater lake of more than ten 
acres l>y construction of a dram 
emptying Into such lake, whether 
affecting the water level or not, al¬ 
though amended section does not con¬ 
tain the provision of original sec¬ 
tion providing that altering the bank 
of any such lake shall not be done 
"in such manner as to lower the 
existing level,” amended section only 
relating to an interference with 
lake’s outlet as may affect its water 
level—Huff v. Fetch, 143 N.E. 706. 
194 Ind. 670. 

(4) Where the executive council 
found that to maintain a lake as 
such would be detrimental to the 
best interests of the public. It be¬ 
came in effect surface water, to be 
dealt with as such.— Higgins v. 
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Board of Sup’rs of Dickinson Coun¬ 
ty, 176 NW 268, 188 Iowa 448. 

46. Mo—Morrison v. Morey, 48 S. 
W 629, 146 Mo 543. 

19 C.J p 608 note 22 

47. Or—Drainage District No. 7 
of Washington County v. Bernards, 
174 P 1167. 89 Or 531. 

19 C J. p 609 note 24 

43. Iowa—Hull V Baird, 35 N W. 

613, 7.1 Iowa 528 
19 C J p 609 note 25. 

49. Wash—State v Skagit County 
Super. Ct, 85 P 264, 42 Wash 491. 

19 C.J. p 609 note 26 

50. Ohio —Lake Erie, etc , R. Co. v. 
Hancofk County, 57 N E 1009, 63 
Ohio St 23. 

19 C J. p 610 note 27. 

51. U S —Duval Cattle Co v. Hamp- 
hill, CCA Fla, 41 P 2d 433. 

Mo —^Anderson v Intcr-Ilivcr Drain¬ 
age & Levee Dist, 274 SW 448, 
309 Mo 189. 

19 C.J. p 610 note 28. 

52. Mich—Kinnie v. Bare, 66 N.W. 
672, 68 Mich. 625, 628. 

19 CJ. p 610 note 29. 

Drainage of land alone Invalid 

Drainage districts, In view of St. 
1917 5 1379—11, are created for the 
purpose of promoting the public 
health or welfare and for the drain¬ 
age of land, and are invalid if creat¬ 
ed for the drainage of land alone.— 
Cranberry Creek Drainage Dist v. 
Elm Lake Cranberry Co., 174 N.W, 
554, 170 WiB. 362. 
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to the general advantage or prosperity of the com- 

niunity.®3 

§ 5. Drainage and Reclamation Districts and 
Commissions 

Drainage and reclamation districts and commis¬ 
sions are discussed infra § 6 et seq. For later 
cases not within the scope of such sections exam¬ 
ine the Pocket Parts 

§ 6. - Nature, Creation, and Incidents in 

General 

a. Power to establish 
b Nature and incidents 


a. Power to Establiflli 

The legislature may establish drainage or reclamation 
districts by direct enactment or through the courts or 
administrative offices or commissions. 

As the legislature has power to drain and re¬ 
claim swamp and overflowed lands directly or by 
Its own agents discussed supra § 2, so it has the 
power to do so through the intervention of drain¬ 
age or reclamation districts created for that pur¬ 
pose, and in a number of states the statutes provide 
for the establishment of such districts,and the 
constitutionality of such statutes has been sustained 
as against various objections.^^ The legislature 
can bestow such privileges and impose such burdens 
within proper limitations as it deems best,®® and 


53. Minn —S<‘llf*n \ Mel^rod Coiin- 
tv !iOr» NW 625. 165 Minn 74 

Ohio—Lucas V Blame, 181 NK 269, 
4J Ohio App 177 

Or—Dramagro District No 7 of 
Wa‘^hIns:ton County v Bernards, 
174 P 1167. 89 Or bl 
19 C.T p 610 note 30 

54. U S —Chesebro v Los Anpelcs 
County Flood Control Dist . 59 S 
Cl 622, 306 ITS 159. L Ed 921. 
affirming City of Ixis Angeles v 
Los Angeles County Flood Control 
Dist. 80 PJd 479. 11 Cal 2d 395. 
appeal dismissed in part 59 S Ct 
104, 305 US 564, 83 L Ed 356— 
Thomas v Kansas Citv Southern 
U> Co Ark 43 S Ct 440 261 US 
481. 67 LEd 758, affirming, CCA 
277 P 708 

Ctil —Luckehc v Rec lamation Dist 
No 2054, 238 V 760. 73 Cal App 
361—Peterson v Board of Sup’rs 
of Solano County, 225 P 38, 65 

Cal App 670 

Fla—Bannerman v. CattS 85 So 336, 
80 Fla 170 

Ill —Seger v Beardsworth, 181 N E 
351. 348 Ill 619 

Minn—In re Red Lake Diainage and 
Conservancy Dist. 192 NW 184, 
154 Minn 442 

Miss—Equen v Arterbury, 83 So. 
406. 121 Miss 76 

Mo—Honey Creek Drainage Dist v 
Farm City Inv Co . 32 S W 2d 753, 
326 Mo. 739—Max v Barnaid- 
Bolckow Drainage Dist, 32 S W 2d 
583, 326 Mo 723 

5 C —Dillon Catfish Drainage Dist v 
Bank of Dillon. 141 S.E. 274, 143 
SC. 178 

19 CJ p 614 note 72. 

arecessity of district 

Under Const S D art 21 § 6, drain¬ 
age of lands for any public use other 
than the drainage of agricultural 
lands must be cairied out by drain¬ 
age districts established under leg¬ 
islative authority.—Risty v Chicago. 
R I. & P. Ry. Co., C.CASD., 297 
P. 710, affirming, D C, Chicago, R. I. 

6 P Ry Co. V. Risty, 282 P. 364, cer¬ 
tiorari denied Risty v. Chicago. M. 


& St P R Co. 45 SCI 122. 266 U 
S 622 69 LEd 473. dismissal of 

appeal denied Risty v Northern 
States Power Co. 45 S Ct 122, 266 
US 622, 69 LEd 473, and affirmed 
in pait and reversed in part on other 
grounds 46 S Ct. 236. 270 US 378. 70 
I. Ed 641 

SnbdiBtrlct 

It IS within the authority of the 
legislature to create a subdistriet 
for rei. lamation of a larger district 
theretofore < reated —Everglades 

Drainage League v Napoleon B 
Broward Drainage Dist. DC Fla , 253 
F 246, appeal dismisst d 40 S ('t 219, 
251 U S 567 61 LEd 418 
Public policy of Montana requir¬ 
ing drainage districts will be deter¬ 
mined in light of tonditions m Mon¬ 
tana—In re Mossmain Drainage 
Di.st , 300 P 280, 90 Mont 1 

55. U S —Chesebro v Los Anv< les 
Countv Flood Control Dist, 59 S 
Ct 622. U)6 US 459, 83 LEd 921, 
affirming City of T.os Angeles v 
Los Angeles Countv' Flood Control 
Dist 80 P2d 479. 11 Cal 2d 395. 
appeal dismissed in part 59 S Ct 
104, 305 US 564, 83 LEd 356— 
Cole V Norborne Land Drainage 
I>ist of Carrol! Countv' Mo. 46 S. 
Ct 196, 270 US 45, 70 LEd 463— 
Thomas \' Kansas City Southern 
Ry Co , Ark , 43 S Ct 440, 261 U S 
481. 67 LEd 758, affirming. CCA, 
277 F 708—Duval Cattle Co v 
Hamphill C C A Fla .41 F 2d 433— 
Bartlett Trust Co v Elliott, D.C. 
Mo. 30 F2d 700, affirmed, CCA. 
40 P 2d 351—Johnson v. Peterson, 
C C A S D . 288 F 735—Chicago. R 
I & P Ry. Co V Ristv, DCS D., 
282 F 364, affirmed, CCA, Risty 
V Chicago. R I & P R Co. 297 
F 710, certiorari denied 45 S Ct. 
122, 266 US 622, 69 LEd 473. 
dismissal of appeal denied 45 S 
Ct. 229, 266 U.S 622. 69 LEd 473, 
and affirmed in part and reveised 
in part on other grounds Risty v 
Chicago. R I & P K Co, 46 S Ct. 
236, 270 US. 378, 70 LEd. 641— 
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Silvey V. Commissioners of Mont¬ 
gomery County, Ohio, D.C Ohio, 273 
F 202 

Aik—Britt v Laconia Circle Special 
Drainage Dist, 263 SW 48, 165 
Ark 92 

Cal —Islais Creek Reclamation Dist. 
v All Persons. 252 P. 1043. 200 
Cal 277. 

Oa —Goolsby v Board of Drainage 
Com'rs of Cedar Creek Drainage 
Dist.. 119 SK 644, 156 Ga. 213 

Ill—Sproul V Springman, 147 NE 
131. 316 Ill 271—Maulding v Skil¬ 
let Fork River Outlet Union Drain¬ 
age Dist, 145 NE 227, 313 Ill 
216 

Kan —State v. North Wichita Drain¬ 
age Dist of SedgwKk County, 272 
P 177, 127 Kan. 207—Board of 

Com'rs of Lyon County v Bern- 
heisel, 254 P. 371. 123 Kan 204 

Ky—AVells v West. 15 S.W 2d 531, 
228 Ky. 737. 

Mass —Manning v. Metropolitan 

Dist Commission, 169 N E. 910, 270 
Mas.s 348. 

Mo —Stale ex rel Norborne Land • 
Drainage Dist. Co of Carrol Coun¬ 
tv V Hughes, 240 S W. 802, 294 
Mo 1 

Neb —Mooney v Drainage Dist No 
1 of Richardson County, 252 N W. 
910, 126 Neb 219. 

Okl —Sheldon v Grand River Dam 
Aulhoiity. 76 P 2d 355, 182 Okl. 24. 

Or —Drainage Di«?trict No 7 of 
Washington County v. Bernards, 
174 1* 1167. 89 Or 531 

SD—State v. Risty, 213 NW 952. 

61 SD. 336 

Tenn —Obion County v Head, 296 S. 
W. 354, 155 Tenn 590, error dis¬ 
missed Head v. Obion County to 
Use of House Creek Drainage Dist, 

48 set. 207, 276 US. 589, 72 LEd. 
719—Obion County v Coulter, 284 
S W 372, 15J Ttnn 469. 

Va—Strawberry Hill Land Corpora 
tion V Starbuck, 97 S E. 362, 121 
Va. 71. 

19 C.J. p 616 note 73. 

B6. Iowa—Board of Sup'rs of Pot¬ 
tawattamie County V. Board of 
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unless restricted by constitutional limitations, it 
may establish drainage districts by direct enact¬ 
ment or through administrative offices or commis¬ 
sions,®"^ or it may delegate the power to courts.®® 

b. Nature and Incidente 

Drainage or reclamation districts have been held to 
be public or quasi-public corporations and have also been 
termed public or governmental agencies and political 
subdivisions of the state, but they are not municipai 
corporations In the strict sense of that term. 

Drainage or reclamation districts are of stat¬ 


utory origin,®® and the land subject to assessment, 
and the owners thereof, for all practical purposes, 
constitute a drainage district.®® 

Drainage or reclamation districts have generally 
been held to be public or quasi-public corpora¬ 
tions,® ^ with the right to have lierpetual succes- 
sion,®2 although it has also been held that a drain¬ 
age district has no corporate capacity and can in¬ 
cur no corporate liability,®® and that such a district 
is sui generis.®^ They have also been termed pub¬ 
lic or governmental agencies,®® political subdivi- 


Sup'rs of Harri.'^on County, 241 N 
W 14, 214 Iowa G.SS. motion denied 
Board of Sup’rs of Harrison Coun¬ 
ty V Board of Sup’rs of Pottawat¬ 
tamie County, 64 S.Ct 47 appeal 
dismissed 54 S Ct 125, 290 US 
595. 78 L.Bd 523. 

67 . Fla—Bannerman v Catts. 85 So 
336, 80 Fla 170. 

19 C.J. p 615 note 74. 

Ho duty on. county 

No duty IS imposed on county in 
connection with establishment of 
drainage districts—Mills County v 
Hammack, 202 N W. 521, 200 Iowa 
251. 

58 . Mo —Garden of Eden Drainag-c 
Dist. V. Bartlett Trust Co, 50 SW 
2d 627, 330 Mo 554, 84 A L R. 
1078. 

Tenn —Pritchard v Johnson-Toby 
Const. Co., 296 S.W. 17, 155 Tenn. 
571 

19 C J. p 615 note 76. 

Zn Florida 

(1) The validity of such statutes 
is no longer In question —Tervin v 
State ex rcl Landis, 156 So 627, 116 
Fla 633—Certain Lands in Putnam 
County V. East Palatka Drainage 
Dist, 149 So 766, 111 Fla. 795— 
Burnett v. Greene, 144 So 206, 206, 
216, 105 Fla 35, citing Corpus Jtirls. 

(2) In an earlier case in which the 
validity of such statute was raised, 
a majority of the court did not hold 
the statute invalid —Certain Lands 
in Putnam County v. East Palatka 
Drainage Dist, supra—Burnett v 
Greene, 122 So 570, 97 Fla 1007, 69 
A.L.R. 244 

59. Ill.—Mason v. Browner, 245 III 
App. Ill 

Iowa—Miller v. Monona County, 294 
NW 308 

Mo —Grand River Drainage Dist. of 
Cass and Bates Counties v. Reid, 
111 SW2d 151, 341 Mo 1246. 
Creation under special act 

(1) Under statute, drainage dis¬ 
tricts created by special acts are now 
drainage districts under general 
drainage law.—Berry v. Cousart 
Bayou Drainage Dist., 28 S.W 2d 
1060, 181 Ark. 974 

(2) The exemptions and liabilities 
embodied in the general law provid-j 


’ Ing for establishment of drainage 

systems cannot attach to district es¬ 
tablished by special act —Board of 

Directors of Ross Drainage Dist v. 

State. 226 S W- 1050, 147 Ark 91. 

60. Mo —Barkshire v. Drainage 
Dist. No 1 Reformed of Stoddard 
County. App. 136 S.W.2d 701 

61. U S —Turner v Hunt Drainage 
Dist., C C.A Ill., 87 F 2d 167—Stern¬ 
berg V Wakonda Drainage and 
Levee Dist In Fulton County. Ill, 
C C A Ill. 33 F 2d 451—Wabash Ry. 
Co V South Daviess County Drain¬ 
age Dist, C C.A Mo, 12 F.2d 909. 
certiorari denied 47 S.Ct. 455, 272 
US 751, 71 LEd 873. error dis¬ 
missed 47 S Ct 658, 274 U S 764, 
71 L Ed 1328—Metcalfe v Merritt, 
111 P 605, 606, 14 Cal.App 244— 
Reclamation Dist No 70 v Sher¬ 
man, 105 P. 277, 280. 11 Cal.App 
399. 

Fla —Board of Com'rs of Everglades 
Drainage Dist v Forbes Pioneer 
Boat Line. 86 So. 199, 80 Fla 262, 
reversed on other grounds Forbes 
Pioneer Boat Line v Board of 
Com’rs of Everglades Drainage 
Dist, 42 S Ct .325, 258 U S. 338, 66 
L Ed 647—Forbes Pioneer Boat 
Line V. Board of Com’rs of Ever¬ 
glades Drainage Dist, 82 So 346, 
77 Fla. 742. 

Ill.—Prange v. O'Meara, 14 N E.2d 
220, 368 Ill 362—People v Holmes, 
180 N E 780, 348 Ill 204—Gasaway 
v. North Branch Lake Fork Special 
Drainage Dist, 170 N E. 721, 339 
Ill 103—Lussem v Chicago Sani¬ 
tary Dust, 61 NE 544, 192 Ill. 404 
—Richmond v. Drainage Com’rs of 
Union Dist No. 1, 16 N E 2d 6, 
295 llT.App. 338 

Ky—Ta>lor Coal Co. v Board of 
Drainage Com’rs of Ohio County, 
225 S W. 368, 189 Ky. 793. 

Mo —Graves v Little Tarkio Drain¬ 
age Dist. No 1, 134 S W 2d 70— 
State ex rel. Hausgen v. Allen, 250 
S.W. 905. 298 Mo 448, quashing 
certiorari Hausgen v Elsberry 
Drainage Dist., App., 246 S.W. 401 
—Sherwood v Worth County 
Drainage Dist No 1, 250 S.W. 0<!fe. 
298 Mo. 82, 33 A L.R. 68—State 
ex rel. Caldwell v. Little River 
Drainage Dist., 236 S W. 15, 291 { 
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Mo. 72—Slate ex inf McAllister ex 
rel. Manion v Albany Drainage 
Dist, 234 SW. 339, 290 Mo 33— 
Thompson v City of Malden. App., 
118 S W 2d 1059—Arthaud v Grand 
River Drainage Dist , 232 S.W. 264, 
208 Mo App 233. 

S C —Dillpn Catfish Drainage Dist v. 
Bank of Dillon, 141 S E. 274, 143 
SC 178 

Tex.—Harris County Drainage Dist 
No 12 V City of Houston, Com. 
App., 35 S W 2d 118. reversing. Civ. 
App.. 11 SW.2d 833 
Utah —Croft v Millard County 
Drainage Dist. No 1, 202 P. 639, 
69 Utah 121. 

Wyo—Riverton Valley Drainage 
Dist V Board of Com’rs of Fre¬ 
mont County. 74 1> 2d 871, 874, 62 
Wyo 336, 114 A.L R. 1093, citing 

Corpus Juris. 

14 CJ p 74 note 16—19 CJ p 615 
note 77 

Involuntary public corporations 

Miss —Stephens V Beaver Dam 
Drainage Dist, 86 So 641, 123 

Mi.ss. 884 

Corpus Juris has been quoted on 

the question of determining whether 
a particular governmental or admin¬ 
istrative body IS a legal entity capa¬ 
ble of suing or being sued —Depart¬ 
ment of Public Relations v Travel¬ 
ers’ Ins Co., 170 SE 883, 886, 177 
Ga. 669. 

62. Utah—Croft v. Millard County 
Drainage Dist No. 1, 202 P. 639, 
69 Utah 121. 

63. Iowa —Mitchell County v. Od- 
den, 259 N.W. 774, 219 Iowa 793 
—Board of Sup’rs of Worth County 
V District Court of Scott County, 
229 NW. 711, 209 Iowa 1030—First 
Nat Bank v Webster County, 216 
NWS. 204 Iowa 720 

64. Iowa —Board of Sup'rs of 

Worth County v. District Court of 
Scott County, 229 N.W. 711, 209 
Iowa 1030. 

65. U.S—The Lisbon. C.C.A Cal., 3 
F.2d 408 

Cal.—IslaiB Creek Reclamation Dist. 
V. All Persons, 252 P 1043, 200 
Cal. 277—People v. Reclamation 
Dist. No. 551, 48 P. 1016, 117 Cal. 
114, 121—Laguna Beach County 
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sions of the state,®* taxing districts,®'^ or special , nicipal corporations,®® it has been denied that they 
improvement districts of limited liability.®® Al- are municipal corporations in the more restricted 
though it has been broadly stated that they are mu- sense of that term,^® and the administration of its 


Water Diet. v. Orangre County, 87 
P 2d 46, 30 Cal.App 2d 740—Liuck- 
ehe V Reclamation Diet No. 2054, 
238 P. 760, 73 CaLApp. 361—^West¬ 
ern Assur Co. of Toronto v Sacra¬ 
mento & San Joaquin Drainage 
Dial., 237 P. 59, 72 Cal App 68— 
Peterson v Board of Sup’rs of So¬ 
lano County. 225 P. 28, 65 Cal.App. 
670—Metcalfe v. Merritt, 111 P- 
505, 506, 14 Cal App. 244—Recla¬ 
mation Dist. No. 70 V Sherman. 
105 P. 277, 280, 11 Cal App 399. 
Fla.—Forbes Pioneer Boat Line v. 
Board of Com’rs of Everglades 
Drainage Dist. 82 So 346, 77 Fia 
742. 

Mo—Honey Creek Drainage Diet, v 
Farm City Inv Co, 32 S W 2d 753. 
326 Mo 739—Max v. Barnard- 
Bolckow Drainage Dist, 32 S W 

2d 683, 326 Mo 723—Sigler v. In- 
ter-River Drainage Dist, 279 SW 
60, 311 Mo 175, reversing, App., 
257 SW. 487—Johnson v. Inter- 
Drainage Dist, 279 SW 60, re¬ 
versing, App. 257 S W. 492—Ar- 
thaud V Grand River Drainage 
Dist, 232 SW 264, 208 Mo.App. 
233 

NC—O'Neal v Mann, 136 SE 379, 
193 N C 153 

Tenn —Pritchard v Johnson-Toby 
Const Co, 296 SW 17, 156 Tenn. 
571 

Va —Strawberry Hill Land Corpora¬ 
tion V Starbuck, 97 S.E. 362, 124 
Va. 71 

19 C J p 616 note 78 
Xiooal Improvemeat district 

Where particular local benefits are 
to be derived from organization of 
drainage district, and assessments 
can be made only according to bene- 
flts received, and liability so limited, 
district would be “local improve¬ 
ment district" within local improve¬ 
ment district code notwithstanding 
drainage districts were not specifical¬ 
ly included therein —Straus v. 
Ketchen. 28 P 2d 824. 54 Idaho 66. 

To render land productive 

"Drainage district,” organized to 
render land productive, and intended 
primarily for benefit of owners of 
land, benefit to public although sub¬ 
stantial. being merely incidental to 
main purpose, cost of which is borne 
by assessment of lands benefited, is 
not subdivision of state or mere 
agency created for governmental 
purposes —Colorado Investment & 
Realty Co. v. Riverview Drainage 
Dist., 266 P. 501, 602. 83 Colo 468 
68 . Fla—Martin v. Dade Muck Land 
Co., 116 So. 449, 95 Fla 530, appeal 
dismissed M. B. Garris Properties 
V. Martin. 49 S.Ct. 26, 278 U.S. 660, 
73 LEd. 606. 

Miss.— Mississippi 8Ute Highway 


Commission v Yellow Creek Drain¬ 
age Dist.. 180 So 749. 181 Miss 651 
—Pryor v. Goza, 169 So. 99, 172 
Miss 46—Tallahatchie Drainage 
Dist No 1 V. Yocona-Tallahatchie 
Drainage Dist. No. 1. 114 So. 264. 
148 Miss. 182—Standard Oil Co v 
National Surety Co. 107 So 559, 
560, 143 Miss. 841, citing Corpus 
gnris. 

Mo —Honey Creek Drainage Dist. v. 
Farm City Inv Co . 32 S W 2d 753, 
326 Mo 739—^Anderson v. Inter- 
River Drainage & Levee Dist. 274 
S W 448, 309 Mo 189—^Arthaud v 
Grand River Drainage Dist, 232 
SW. 264. 208 Mo App 233 
Tex—Jones v Jefferson County 
Drainage Dist No 6. Civ App. 139 
S W 2d 861, error refused 
19 C J p 616 note 78 [a] 

87. U S —Greene v Unlacke, CCA 
Fla, 46 F 2d 916, certiorari denied 
61 S Ct 493. 283 U S. 847, 75 L Ed 
1455 

88 . Idaho—McDonald v Pritzl. 93 
P2d 11, 60 Idaho 354 

89. IT S —Snower v Hope Drainage 
Dist., D C Mo , 2 F Supp. 931, re¬ 
versed on other grounds, CCA 
Groner v U S ex rel Snower, 73 
F.2d 126 

Ill —Eldred Drainage and Levee 
Dist v Wilcoxson, 6 N E 2d 149, 
365 Ill 249—Reddick v People, 
82 Ill App 85, affirmed People v 
Reddick, 54 N E 963, 181 111 334 

Mo—Bushnell v Mississippi & Fox 
River Drainage Dist of Clark 
County, 111 SW2d 946, 233 Mo 
App 921, transferred 102 S W 2d 
871, 340 Mo 811-.—Mississippi and 
Pox River Drainage Dist of Clark 
County V Huddick, 64 S W.2d 306, 
228 Mo.App. 1143 
Qaasi-muBicipal corporations 
Wash —Mallm v Benthien, 196 P. 7, 
114 Wash 633 

One form of municipal corporation 

Utah.—Elkins v. Millard County 
Drainage Dist. No. 3. 294 P 307, 
77 Utah 303 

Municipal corporation for limited 
purpose 

Illinois drainage districts arc mu¬ 
nicipal corporations for limited pur¬ 
pose —Sternberg v Wakonda Drain¬ 
age and Levee Dist in Pulton Coun¬ 
ty, Ill , C C.A Ill, 33 F 2d 451. 
Measured hy same oousiderations 
Under statute providing that a 
drainage district Is a body corporate 
and politic with the right to sue and 
be sued and to have perpetual suc¬ 
cession, the district is to be meas¬ 
ured by the same considerations 
within Its legal powers as municipal 
corporations.—Colorado Development 
Co. V. Creer, 80 F.2d 914, 96 Utah 1, 

239 


rehearing denied 84 P.2d 785, 96 

Utah 19. 

Within state compact 

Term "any municipality," in com¬ 
pact exempting waterworks system 
in Kansas owned by Kansas City, 
Mo , from taxation and assessments, 
includes drainage districts.—Kansas 
City, Mo v Fairfax Drainage Dist. 
of Wyandotte County. Kan., C C.A. 
Kan, 34 F.2d 357, reversing, D C., 
Fairfax Drainage Dist. of Wyandotte 
County, Kan v Kansas City, Mo., 27 
F 2d 613. and certiorari denied 281 
US 732, 50 set 2.37, 74 LEd. 1140. 
Chicago SMiitary district 

(1) The sanitary district of Chi¬ 
cago IS a municipal corporation or¬ 
ganized to secure, preserve, and pro¬ 
mote the public health —Judge v. 
Bergman, 101 N E 574, 258 Ill 246, 
affirming 176 Ill App 42 

(2) Purpose of act authorizing or¬ 
ganization of Chicago sanitary dis¬ 
trict was not to Invest new corpora¬ 
tion with some of local government¬ 
al functions of pre-existing munici¬ 
pal corporations within district, but 
to furnish common outlet for sewage 
of such municipalities—Sanitary 
Dist of Chicago v Commonwealth 
Edison Co, 192 NE 248, 367 Ill 255 
—Sanitary Dist of Chicago v Chi¬ 
cago Packing Co. 241 Ill App. 288 

(3) Chicago sanitary district is a 
permanent structure—Suehr v Sani¬ 
tary Dist of Chicago, 90 N E 197, 
242 Ill 496—Christie v. Sanitary 
Dist of Chicago, 256 Ill.App. 63 

70. Cal —Laguna Beach County Wa¬ 
ter Dist V. Orange County, 87 P. 
2d 46, 30 Cal App 2d 740 
Ill —Prange v O’Meara, 14 N E 2d 
220, 368 Ill. 362 

Ky —Taylor Coal Co v. Board of 
Drainage Com'rs of Ohio County, 
225 S.W 368, 189 Ky 793 
Mo —Graves v Little Tarkio Drain* 
age Dist No 1. 134 SW 2d 70— 
State ex rel Hausgen v Allen, 250 
SW. 905, 298 Mo 448, quashing 
certiorari Hausgen v Elsberr^ 
Drainage Dist. App, 246 SW 401 
—State ex rel Caldwell v Little 
River Drainage Dist, 236 S W. 

16. 291 Mo 72. 

N C —Broadhurst v Board of Com’rs 
of Pender County Drainage Dist 
No 4. 142 SE 477, 195 NC 439— 
O’Neal V Mann. 136 SB 379, 193 
NC. 153. 

Va—Strawberry Hill Land Corpora¬ 
tion V. Starbuck, 97 S.E 362, 124 
Va. 71. 

19 C.J. p 616 note 79. 

Within provision anthorising taaca- 
tion 

Statute authorizing creation of 
drainage districts held invalid as au- 
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governmental affairs is distinct from the govern¬ 
ment of counties embraced within the district.'^^ 
They are not private corporations^^ 

Districts by user. Tn at least one jurisdiction, 
where two or more persons owning adjoining lands 
which require a combined drainage have by volun¬ 
tary action constructed ditches which form a con¬ 
tinuous line, or line and branches, and repairs and 
improvements arc not made by voluntary agree¬ 
ment, any one or more owning parts of such ditch 
may petition for the formation of a drainage dis¬ 
trict, to include the lands interested in maintaining 

these ditchesJ3 

By-lazurs. In some jurisdictions the landowners 
in a drainage district may adopt by-laws for the 
government thereof.7*^ Such by-laws can be 
changed only by the landowners, and the trustees 
of the district have no power to amend them.'^S 

§ 7. - Territorial Extent 

a. In general 

b. Lands benefited 

c. Lands situated in another district 

d. Subdistricts 

c. Districts by user 


a. In General 

What lands may be Included within a drainage dis¬ 
trict IS a matter of legislative discretion, and the power to 
determine such question may be conferred upon local au¬ 
thorities; a drainage district may include territory of an 
Incorporated city or village, or lands In two or more 
counties. 

A statute creating a drainage district must define 
Its boundaries with certainty, or provide that that 
shall be done by some other agency,*^® and what 
lands may be included within a drainage district is 
a matter of legislative discretion.The legisla¬ 
ture may confer upon drainage commissioners, or 
other local authorities, the power to determine such 
question,"^ and it has been held that their action in 
forming a district is conclusive that the lands 
therein are of the character for the reclamation of 
which such district is authorized to be formed 
There is no constitutional objection to including 
lands which are not subject to assessment by the 
district The boundaries need not be confined to 
any existing subdivisions of the county or state, 
or an\ defined territory existing prior to the crea¬ 
tion of the district Natural boundary lines and 
the topography of the lands must give way to the 
lines created by the drainage commissioners.®^ 
While land owned by the slate or held by it as 


thorizmf? taxation for benefit of 
others than municipal corporations 
—Robertson v Collins, 117 So 415, 
218 Ala 54—Collins v Hollis, 102 So 
379, 212 Ala 294 

71. Fla—Martin v Dade Muck Land 
Co, 116 So 449, 95 Fla 630, appeal 
dismissed M B Gams Properties 
V Martin, 49 S.Ct. 25, 278 US 560, 
73 LEd 506. 

72. U S —Wabash Ry Co v South 
Daviess County Drainage Dist, C. 
CAMo, 12 F 2d 909, certiorari de¬ 
nied 47 S.Ct 456, 273 US 751, 71 
LEd 873, error dismissed 47 S Ct 
658, 274 U.S 764. 71 LEd 1328 

Fla—Forbes Pioneer Bfiht Line v. 
Board of Com’rs of Everglades 
Drainage Dist , 82 So. 346, 77 Fla 
742. 

Mo —State ex rel. Hausgen v Allen, 
250 SW 905, 298 Mo. 448. quash¬ 
ing certiorari Hausgen v Elsberry 
Drainage Dist, App, 246 S.W. 

401—State ex rel Caldwell v Lit¬ 
tle River Drainage Dist. 236 S W 
15, 291 Mo. 72—State v. Chariton 
Dram. Dist.. 90 S W. 722. 192 Mo 
517—Arthaud v Grand River 
Drainage Dist., 232 S W. 264. 208 
Mo App 233 

Va—Strawberry Hill Land Corpora¬ 
tion V Starbuck, 97 S E 362, 124 
Va. 71. 

Pnbllc waA private 

Drainage districts are public as 
well as private corporations —Bank 
of Commerce & Trust Co. v. Com¬ 


missioners of Tallahatchie Drainage 
Dist No, 1, 128 So 91, 157 Miss 
336 

73. Ill—People v Baldridge, 108 N. 
E 49. 267 111. 190 

19 CJ p 617 note 81 

74. Cal—Reclamation Dist No 70 
V Sherman, 105 P 277, 11 Cal App 
399. 

75. Cal —Reclamation Dist No 70 
V. Sherman, supia 

76. Aik—Britt v. Laconia Circle 
Special Drainage Dist, 263 S W. 
48, 165 Ark 92. 

19 C.J. p 617 note 85. 

77. Fla —Martin v Dade Muck 

Land Co, 116 So 449, 95 Fla 630, 
appeal dismissed M B Gams 
Properti€*s v Martin, 49 S Ct. 25, 
278 US 660, 73 LEd 505—Banner- 
man V Catts, 85 So 336, 80 Fla 
170. 

19 C J p 617 note 86. 

O-ravlty drainage 

Drainage district held not created 
illegally because of inclusion of 
lands not susceptible of drainage by 
gr.avity—Shautin v Board of Com’rs 
of St. Landry and St Martin Gravity 
Drainage Dist No. 1, lt7 So 897, 
160 La 1036 

Types of land ^ 

(1) The purpose of the act deal¬ 
ing with drainage districts within 
counties or cities is to include lands 
subject to overflow.—^Jensen v. Buf¬ 

240 


falo Drainage Dist of Cloud Coun¬ 
ty, 84 P2d 961, 148 Kan 712 

(2) Reclamation district created 
by special a< t ht Id not invalid, al¬ 
though all lands were not swamp or 
overflowed lands—Tslais Creek Rec¬ 
lamation Dist V All IVrsons, 252 P 
1043, 200 Cal 277 

(3) Statute providing for organi¬ 
zation of drainage districts held not 
limitc^d to agricultural lands — Ari¬ 
zona Eastern R Co v Graham Coun¬ 
ty, 257 P 990, 32 Ariz 322. 

(4) Solid body of land included in 
drainage district, is contiguous, al¬ 
though crossed by highw'ay or rail- 
load. “contiguous lands” being 
those adjacent or adjoining—Duval 
Cattle Co V. Hemphill, C C A Fla, 
41 F2d 433 

78. La—Shautin v Board of Com’rs 
of St Landry and St. Martin Grav¬ 
ity Drainage Dist. No 1, 107 So. 
897, 160 La 1036 

19* CJ. p 617 note 87. 

79. Cal —Lower Kings River Recla¬ 
mation Dist. No 631 V. McCullah. 
56 P. 887, 124 Cal 176 

80. Idaho —Burt v Farmers’ Co-op 
Irr. Co, 168 P 1078, 30 Idaho 752 
Lands benefited see infra subdi¬ 
vision b 

81. Tex —Holt V. State, Civ. App., 
176 SW. 743. 

19 C J. p 618 note 90. 

88. Ind.—Meyer v. Plotner, 112 N.E. 
901, 64 lnd.App. 74. 
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trustee for the public schools has been held not 
intended to be embraced in a statute relating to 
drainage di‘-tricts,®^ school lands that have been 
sold under contract are properly included in a 
drainage district.®^ 

Lands situated tn a city or village. A drainage 
district may be organized so as to include within 
Its limits territory of an incorporated city or vil¬ 
lage,®^ but where a city has improved a ditch for 
drainage purposes such ditch cannot be included 
within another drainage district.^® 

Lands tn tzvo or more counties. The legislature 
has power to provide for the creation of a drain¬ 


age district which shall include contiguous lands in 
two or more counties,®*^ but such district cannot 
be established where there are no lands m one of 
the counties which will be benefited.^^ 

b. Lands Benefited 

Only land that will be benefited by the improvement 
should be included in a drainage district, and all land in¬ 
cluded in a district is conclusively presumed to be benefit¬ 
ed in the absence of appeal from the order establishing 
the district. 

It is a general rule that only land which will de¬ 
rive a benefit from the improvement should be in¬ 
cluded in a drainage or reclamation district,^‘-^ but 


83. La—state v New Orleans Ldiid 
Co, 79 So r>15. 143 La 858. i er- 
lioran denied Slate of Loui.^iana v 
New Orleans Lund Co. 39 S Ct 
19. 248 US 577. 63 L Kd 129 

84. Neb —Morehouse v Klkhorn 

Jliver Drain Dist , 1.33 NW 446. 
90 Neb 406 

85. Ark —Harton v Dr.qinage T)ist 
No 30 294 SW 418, 174 Ark 173 

111—Village of Ml I’ro'^pect v 
Reese, 174 NE 48 34J Til 216- 

Sa>trs V T)r.»iria.g( Corn’rs of 
Drainage Di.sl No 5, Mvinlius Tp , 
Bureau County 211 111 App 576 
Minn—In re Juilnial Ditch No 81. 
in Martin County, 171 NW 310, 
142 Minn l(i4 

Wash—Weatheruax \ Cr.iys Har¬ 
bor CountV, 204 P 1058, 119 Wash 
68 

19 C J p 619 note 10 

AnnexlxLg' land to city 

Priss.'ige of citv ordinanci* annex¬ 
ing portion of drainage distrul, cre¬ 
ated by *5ubsequ<‘nt eb‘< tion did not 
affect district boundaiies fixed by 
field notes in prt vious petition for 
creation of district —Kublmann v 
I^rainage Dist No 12 of Harris 
County, Ti'xCivApp, 51 S W 2d 784, 
t'l roi refused 
Wholly within town 

Under some statutes the board of 
supervisors has power to establish 
a drainage district wholly within the 
limits of an incorporated town, .since 
the board may establish a drainage 
district that includes within its lim¬ 
its the whole or any part of an in- 
corporatc'd town with other terri¬ 
tory lying outside the corporate lim¬ 
it —Cordes v Board of Sup’rs of 
Hamilton County', 196 NW 997, 197 
Iowa 136 

Streets and alleys 

The validity of a special act creat¬ 
ing a reclamation district is not af¬ 
fected by the fact that it defines the 
boundaries by streets and alleys of a 
municipality or that it Includes the 
streets and alleys within its exteri¬ 
or boundaries, the defining of boun¬ 
daries not conferring on the district 

28 C.J.S.—16 


any political or i>olicc power over 
sut h highways —Peterson v Board 
ot Sup*IS of Solano County, 225 I* 
28 65 C-al App. 670 

Effect 

Wheie drainage district bad as¬ 
sumed 3 uri'«lution for drainage pui- 
poses o\er village territoiy. village 
could not thereafter assume juris- 
du tion over same territory for drain¬ 
age purpose—Village of Mt Pros¬ 
pect V Reese, 174 NE 48. 312 Ill 
216 

86. Ill—Soldier Cr<‘ek Drain ige and 
SanitUTV Dist v Illinois Cent R 

162 NE 886 331 111 219 

87. Ttx Trimmier v Carlton. 296 
S W 1070 116 Tex 572 afllrming, 
Civ' App . 264 S W 2F»3 

19 C.J p 620 note 11 
Single entity 

A cliaiM.age district, even though 
the lands embraced therein consist 
of sever.il and separate parcels of 
land which extend over and into tw'o 
or more countie« is In its gcniTal 
natuie a single entity and must be 
considered and treated as a unit ex¬ 
tending to and embraced within the 
boundaries cif the district—Tn re 
Sutter-Butle* l»y-Pass Assessment 
No 6 of Sacramento & San .loaquin 
Drainage Dist, 218 1’ 27. 191 Cal 

050, dismissed William A.sh Co v 
Reclamation Board of Stale of Cali¬ 
fornia, 45 set 194, 266 US 58«». 69 
LEd 456 

88 . Ark—Beasley v Cravedto, 110 
S W 1053, 86 Ark 346 

19 C J. p 620 note 12 

89. Colo—Coates x Board of 

Com’rs of 1 Towers County, 205 1* 
943, 71 Colo 241. citing Corpus 

Juris. 

NC—Pasquotank Drainage Di.st No 
1 V Gaboon, 137 SE 185, 193 NC 
326. 

Or.—In re Scappoc^se Drainage Dist , 
237 P 684 115 Or 541, modified as 
to costs 237 P 1117, 115 Or 511. 
petition denied 239 P. 193, 115 Or 
541. 

Wash.—Weyerhauser Timber Co. v. 
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Hanker, 58 F 2d 285, 289, iS6 Wash 

.132, citing Corpus Juris. 

1 9 C J p 61 8 note 94 

Equality of benefits to all the 
lands therein is not essential to for¬ 
mation of dr.iinage district—Toler v. 
Bear Creek Drainage Dist , 106 So 
88. 141 Mhss 851 
Nature and existence of benefits 

(1) The only quc'stion to he set¬ 
tled in determining whether lands of 
owners of lands objecting to their 
being inc1ude>d in a propose^d drain¬ 
age clisliict IS whether they will re¬ 
ceive any henedit jit all, and not the 
amount of the benefit—Gottschall \. 
Zipple, 140 NE 13, 308 Ill 428. 

(2) All lands within are^a reason- 

ablv' henedlted hv diainage as well as 
are*,! diHine*d may he foimc‘d into spe- 
e lal taxing distrie_t —Maitin v Dade 
Muck L.ind Co. 116 So 449, 95 Fla 
530, dismissed M B Harris Proper¬ 
ties v Martin, 49 S Ct 25 278 US 

560, 7.3 LEd 505 

(3) That lands wholly'^ within 
drainage district boundaries .ire not 
ineliidt'd in district Is no ohieelion to 
validity' of organization thereof — 
St.it f v Mississippi & Fox River 
Diainagt Dist , 2.18 SW 446, 292 Mo 
696—Cossett-Warne r Dr.iinage Dist 
of Holt County v Criswold, 16 S. 
AV2d 691. 225 Mo App 1040 

(4) Drainage district containing 
swamp bind should not include large 
peTc'entago of hill lands —Thompson 
v' T»oliic Jury of Parish of Tangi¬ 
pahoa, 122 So. 713, 168 La 517 

(5) Drainage clislr.ct, created to 
deepen cieek and thus furnish drain¬ 
age outlets lor lands contiguous 
lhe_*reto cannot be made to include 
highei lands in same watershed em- 
hiaced in existing districts, having 
.idequatc* outlets, merely because the 
waters theicfrom flnallv reach such 
e reek —Thompson v Board of Sup’rs 
of Buena Vista County, 206 N W 624, 
201 Iowa 1099 

(6) Dther illustrations see 19 C 
J p 618 note 94 [h]. 

Eailroad pzoperty 

(1) A proportion of the franchise 
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all land within a district as organized is conclu¬ 
sively presumed to be benefited, in the absence of 
any appeal from the order establishing the dis¬ 
trict,®® although in at least one jurisdiction the 
statutes provide a remedy for owners of land who 
would not be beneficially affected.®^ Under a stat¬ 
ute providing for the organization of a district 
where the improvement will be of special benefit to 
the majority of the land, the inclusion in the district 
of lands other than those which will be specially 
or directly benefited is of course authorized.®^ 

Although there is authority to the contrary,®® the 
fact that land which would be benefited is not in¬ 
cluded in the district is no objection to the validity 
of the organization,®^ at least where such action 
was not arbitrary.®® 

Lands not described in petition. Land benefited, 
but not described in the petition or report of com¬ 
missioners or viewers, may be included and land 
not benefited, although described in the petition, 
may be excluded.®® 


c. Lands Situated in Another District 

Generally a drainage district may inciude lands em¬ 
braced in an existing district. 

A drainage district may be coextensive with, or 
embrace lands inehided in, an existing district,®7 
and the questions as to the public utility of the 
second district and whether the landowners will 
be benefited thereby arc questions of fact for the 
determination of the court.®® Where the bound¬ 
aries of a drainage district, organized under a 
statute which permitted the inclusion of lands in 
existing districts, included those lands of an exist¬ 
ing district which lay outside the limits of a city, 
but not those within the limits, the fact that the 
lands within the city were benefited is not ground 
for setting aside the organization of the district,®® 
nor will the fact that those lands are not included 
be a ground for excluding the other lands in the 
existing districts from the new district.^ 

In Illinois, under the Levee Act, it has been held 
that a drainage district cannot be legally organized, 
in whole or in part, out of territory of another le- 


of a railroad may. consistently with 
the federal constitution, he included 
as real estate within a drainage dis¬ 
trict.—Thomas v. Kansas City 
Southern Ry. Co., Ark, 43 S Ct 440, 
261 U.S. 481, 67 L Ed 758, affirm¬ 
ing. C C.A . 277 F. 708. 

(2) Laws 1905 c 161, relative to 
the organization and government of 
drainage districts, does not contem¬ 
plate the inclusion of a railroad 
company's right of way, depot 
grounds, and appurtenances as part 
of the district—Pawnee County 
Drain. Dlst No 1 v. Chicago, etc , R. 
Co., 146 NW 1055. 96 Neb 1— 

Barnes v. Minor, 114 N W. 146, 80 
Neb 189 
Who may object 

In absence of objection because 
his land Is included by one who is 
not benefited, one not injured by 
the inclusion of such land cannot 
complain that a drainage district in¬ 
cludes lands not benefited and does 
not include all lands benefited — 
Hansmeyer v. Indian Creek Drainage 
Diat. No. 2, 120 NE 321, 284 Ill 
458. 

90. Ariz.—^Arizona Elastern R Co. v 
Graham County, 257 P. 990, 32 

Ariz. 322. 

Cal.—Islais Creek Reclamation Diat 
v. All Persons, 252 P 1043, 200 
Cal 277—^Luckehe v. Reclamation 
Dist. No 2054. 238 P. 760, 73 Cal 
App. 361. 

Ga.—Goolsby v. Board of Drainage 
Com’rs of Cedar Creek Drainage 
Dlst., 119 S.E 644, 166 Ga. 213— 
Board of Drainage Com’rs of Sweet 
Water Drainage Dlst v. Brown, 
117 S.E. 236, 165 Oa. 419. 


Iowa.—Estes v Board of Sup'rs of 
Mills County, 217 N W. 81, 204 
Iowa 1043—Chicago & N. W. Ry 
Co V Sedgwick, 213 N W. 435, 203 
Iowa 726. 

19 CJ p 618 note 95 

91 . Or —In re Siiappoose Drainage 
Dist , 237 P. 684. 116 Or 541, modi¬ 
fied as to costs 237 P 1117, 115 
Or 641, petition denied 239 P. 193, 
115 Or. 541. 

92. Wis.—In re Catfish River 

Drainage Dlst. 187 N.W. 673, 176 
Wis 607. 

19 C J p 619 note 96. 

93 . Iowa —^Wood v. Honey Creek 
Dram., etc, Dist, 160 N.W 342, 
180 Iowa 159 

19 C.J p 619 note 97%. 

94. Ill —^Hansmeyer v Indian Creek 
Drainage Dist. No 2, 120 N.E 321, 
284 111 458. 

19 C.J. p 619 note 97. 

95. Fla —Martin v. Dade Muck 

Land Co, 116 So 449, 95 Fla. 530. 
dismis.sed M B. Garris Properties 
V. Martin, 49 S Ct. 25, 278 U S 660, 
73 LEd 505. 

96 . U.S—Beck v. Missouri Valley 
Drainage Dist of Holt County, 
Mo , C.C A.Mo , 46 F 2d 632, 84 A.L. 
R 1089, certiorari deni( d 52 S Ct 
7, 284 U S. 618, 76 L Ed 627 

Ark.—Smith v. Lawrence, 300 S W 
386, 176 Ark. 712—Ragon v Beak- 
ley. 224 S.W. 946, 145 Ark. 605— 
Jones V Fletcher, 200 S.W. 1034, 
132 Ark. 332 i 

III.—Hayes Branch Drainage Dlst. 
V. Illinois Cent R. Co., 124 N.E 
819. 290 Ill. 124. 

Or.—^Rees v. Valley View Drainage 
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Dist, 199 P 178, 101 Or 65 
19 C J. p 619 note 98. 

97. Iowa—Farley Drainage Dist 
No. 7 of Hamilton County v Big 
Four Joint Drainage Dist, 221 N 
W 589, 207 Iowa 970 

Ky—Board of Drainage Com'rs of 
Graves County v Chicago, St L 
& N O R Co., 267 SW 205, 206 
Ky 301,—Horn v Adams. 212 S W 
108, 1S4 Ky 424. 

19 CJ p 619 note 1. 

Same territory 

(1) Drainage district held invalid, 
where it embraced same territory as 
previously organized district, with 
additional eighty acres omitted from 
prior district after hearing, effect 
being collateral attack on prior orga¬ 
nization —Smith V. Lawrence, 300 S. 
W 386, 175 Ark 712. 

(2) Where petition seeking to es¬ 
tablish drainage district recited ob¬ 
ject was to clean out ditches m dis¬ 
trict theretofore established, court 
was without jurisdiction, since the 
statute provides for keeping an es¬ 
tablished district open and cleaned 
out, and there is nothing in the 
statutes to warrant court in estab¬ 
lishing a new drainage district cov¬ 
ering same territory.—Alms v. 
Burns, 267 S W. 241, 206 Ky 283. 

98. Mo.—State v. Bugg, 123 S.W 
827, 224 Mo. 637. 

99. Iowa.—Mittman v. Farmer. 142 
N.W. 991, 162 Iowa 364, Ann.Cas. 
1916C 1 

1. Iowa.—Mittman v. Parmer, su¬ 
pra. 



28 C.J.S. 


DRAINS 


17 


gaily organized district,2 but owners of land in one 
district, petitioning for organization of a new dis¬ 
trict, cannot complain of their inclusion in the new 
district.3 However, it may be done under the ex¬ 
press provisions of the Farm Drainage Act,^ and 
where a district is so formed within the boundaries 
of another district, each has exclusive jurisdiction 
of its own drains.^ The legislature may authorize 
the organization of a sanitary district to include 
drainage districts already organized, and compel 
the sanitary district to take and pay for the drains 
within its territory, or compel the drainage dis¬ 
tricts to surrender such drains to the sanitary dis¬ 
trict.® 

d. Subdistricts 

Under some circumstances, a subdistrict within an 
existing district may be organized and the procedure is 
generally similar to that for the organization of the prin¬ 
cipal district. 

While a ditch may be extended without organiz¬ 
ing a subdistrict,in some jurisdictions the drain¬ 
age commissioners are authorized to organize a 
subdistrict within an existing district,® as where 
an owner of land in a district, which is separated 
from the ditch by the lands of others, desires to 
drain his land into the ditch,® or where there are 
lands within a district which arc in need of more 

2 . Til—People v. Zoller, 169 NR 

228, 237 Ill. 362—Soldier Creek 

Drainage and Sanitary Dist v. Il¬ 
linois Cent R Co., 154 NE 153, 

323 Ill 350. 

19 C J p 619 note 3 
Orffanisation of small district not 
frandnlent 

Organization of smaller drainagre 
district pursuant to statutory au¬ 
thority was not fraudulent, although 
preventing organization of larger 
district to include same territory — 

Foutch V. Zempel, 163 N.E 546, 332 
Ill 192. 

3. Ill—People V. Ehler, 170 N.E. 1, 

338 111 67 

Mora acQUlescence in organization 
of new district within limits of old 
one does not create an estoppel — 

Sny Island Levee Drain Dist v. 

Boyd Levee, etc, Dist, 113 N E 85, 

273 Ill 633. 

4 . Ill. — Lewis V. Drainage Comrs 
Dist. No 1. 161 IllApp 670 

5. Ill—Lewis V. Drainage Comrs. 

Dist. No. 1, supra. 

6. Ill. — People V. Bowman, 93 NE 
244, 247 Ill. 276. 

7 . Ill.—People V. Sullivan, 87 N.E. 

306, 238 Ill. 386. 

8. Ark.—Mahan v. Wilson, 273 S.W. 

383, 169 Ark. 117. 

19 C.J. P 620 note 14. 


minute or complete drainage.^® Such subdistricts 
are treated as part of the original district.^^ In 
some jurisdictions, lands within a drainage district 
which will be benefited by establishment of a sub¬ 
district may be included therein although not sit¬ 
uated between the land of the owmer petitioning 
for establishment thereof and the ditch,^2 but m 
other jurisdictions, no lands except those of the 
petitioners for such additional work, and those over 
which the proposed drains are sought to be con¬ 
structed, may be included in a subdistrict unless 
the application for the subdistrict is made by a 
specified percentage of the landowners.^® That 
lands in contiguous districts will be benefited by the 
organization of a subdistrict and are omitted from 
such organization docs not affect its validity where 
such lands can be taxed for any additional benefit 
accruing by reason of the new improvement.^^ 
Where the commissioners of a subdistrict have 
abandoned it, and it has been dissolved by the court, 
a new subdistrict may be organized including the 
same lands.i® A statute authorizing such subdis¬ 
tricts does not apply to proceedings in which a pe¬ 
tition for additional drainage was filed prior to its 
enactment.!® 

Proceedings for organization. The proceedings 
for the organization of a subdistrict must comply 
with applicable statutory provisions.!*^ Since, as 

1 13, 308 Ill 428—Kohl v Chouteau 
Island Drain., etc, Dist, 118 N.E 
999. 283 111 69. 

9. Iowa.—Plumer v. Board of 
Sup’rs of Harrison County, 180 N. 
W. 863, 191 Iowa 1022 

19 CJ. p 620 note 15 

10 . Ill—Commissioners of McGee 
Creek Levoe and Drainage Dist v. 
Wabash Ry. Co., 150 NE 259. 319 
Ill 379 

19 CJ P 620 note 16 

11. Ohio —Finefrock v. Muskingum 
Watershed Conservancy Dist, 10 
N.E 2d 638, 56 Ohio App 271. 

12. Iowa—Plumer v. Board of 
Sup’rs of Harrison County, 180 N. 
W 863, 191 Iowa 1022 

13. Ill —Sny Island Levee Drain 
Dist V Dewell. 99 NE 926. 256 111 
126—Dewell V. Sny Inland Levee 
Dram Dist, 83 N E 811, 232 Ill. 
215 

19 C J P 620 note 18. 

14. Ark—Mahan v. Wilson, 273 S. 
W 383, 169 Ark 117. 

15 . Ill —Sny Island Levee Drain 
Dist V. Dowell, 99 N E 926, 266 
111. 126. 

16. Ill —Soran v. Union Dram Dist. 
No. 1, 74 NE 129, 215 Ill 212 

17. Submitting plan to department 
of public works 

The proposed plan for the con- 


Area included 

That drainage subdistrict In ques¬ 
tion, in area comprises nearly whole 
of original district, and cost of im¬ 
provement contemplated is greater 
in extent than that of original dis¬ 
trict, does not render it invalid — 
Mahan v Wilson supra. 

Principal district created by special 
act 

Subdistrict may be organized and 
become part of drainage district, al¬ 
though principal district is created 
by special act and subdistrict mav 
be organized undei general law, and 
will not be subject to provisions of 
special aet, and Jurisdiction of sub¬ 
district created by general law to 
drainage district created by special 
act will be in county court, where 
lands of subdistrict were wholly 
within one county—Shewmake v. 
Hudson, 285 SW 382, 171 Ark 739. 

A subdistrict is not an Independ¬ 
ent municipality, but only a riart of 
the mam district, the corporate au¬ 
thorities of which act for the sub¬ 
district—Subdistrict No. 1 of Feeh- 
anville Drainage Dist v Katz. 174 
NE. 384, 342 Ill. 395—19 C J. p 620 
note 14 [a] 

That no drains or ditches 

have been constructed will not pre- 
,vent the organization of a subdis¬ 
trict.—Gottschall V. Zipple, 140 N E 
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shown supra this subdivision, subdistricts are treat¬ 
ed as part of the original district, the courts of the 
county where the petition for the district was filed 
have exclusive jurisdiction over questions arising 
from the filing of a petition for a subdistrict rather 
than the courts of another county where the subdis¬ 
trict was to be located.^® Upon the filing of an ap¬ 
plication for a subclistrict it is the duty of the com¬ 
missioners to examine the lands, file a report with 
the clerk of the county court, and give notice of 
the hearing on their application for confirmation 
of the rcport.19 On the hearing the court may ex¬ 
punge names improperly or fraudulently attached 
to the application, or, in its discretion, permit land- 
owners to withdraw their names,and on appeal 
such action will, in the absence of any showing to 
the contrary, be presumed proper.2i 

e. Districts by User 

Where a district by user Is formed, only such lands 
can be included as owners therein have voluntarily con¬ 
nected with the main ditch or its branches. 

Under a statute providing for the establishment 
of a drainage district where two or more adjoin¬ 
ing landowners, requiring a system of combined 
drainage, have by voluntary action constructed 
ditches which form a continuous line, or line and 
branches, and needed repairs and improvements 
are not made by voluntary agreement, only such 
lands can be included in the district, sought to be 
organized as a district by user, as owners therein 


have voluntarily connected with the main ditch or 
its branches.22 Under such statute the commis¬ 
sioners of highways of a town have no jurisdic¬ 
tion to organize a drainage district including lands 
in more than one town.23 Lands which, with oth¬ 
er lands, required a system of combined drainage, 
and which were drained into a ditch constructed by 
voluntary agreement, both before and after certain 
improvements were made in the ditch, are prop¬ 
erly included, although the owners thereof have 
contributed nothing toward such improvements,2^ 
and the validity of the organization is not affected 
by the fact that certain lands, the owners of which 
had contributed toward the previous improvement 
of the ditch, were not included in the district when 
organized.25 drainage commissioners may in¬ 

clude m the district lands not described in the peti¬ 
tion and may exclude lands described therein.2® 

§ 8. - Alteration of Districts 

a. In general 

b. What lands may be annexed or ex¬ 

cluded 

c. Proceedings for alteration 

a. In General 

The legislature may alter the boundaries of a drain¬ 
age district and may confer such power on drainage com¬ 
missioners. 

The legislature may alter the boundaries of a 
drainage district so as to exclude or annex lands, 27 


struction of a proposed dralnagre and 
levco subdistrict need not be sub¬ 
mitted to the department of public 
works and building^s pursuant to 
Rivers and Lakes Commission Act § 
29a, relatingr to the discharge of 
drains into navigable waters, where 
the outlet of the drain did not come 
within § 18, defining navigable wa¬ 
ters, as referred to therein —Gott- 
schall V Zipple, 140 N15. 13, 308 
Ill. 428. 

18. Ohio—Finefrock v Muskingum 
Watershed Conservancy Dist , 10 
NE2d 638, 56 Ohio App 271. 

19. Ill —Sny Island Levee Drain 
Dist. V Dewell, 99 N E. 926, 256 
Ill. 126—Dewell v Sny Island 
Levee Drain Dist. 83 N E 811, 232 
Ill. 215. 

Application unnecesBary 

Whether landowners made appli¬ 
cation to drainage commissioners is 
immaterial as respects court's juris¬ 
diction to enter order organizing 
drainage subdistrict—Subdistrict 

No. 1 of FeehanvIIle Drainage Dist. 
V. Katz, 174 NE 384, 342 Ill 395 

90l Ill —Sny Island Levee Dram 
Dist. V. Dewell, 99 N.E. 926, 266 IlL 
126. 


Time for ratillcation 

Where proceedings for organization 
of drainage subdistrict were still in 
progress in circuit court, it v/as 
not too late for challenged signature 
of company to petition to be ratified 
by proper officers—Mahan v Wilson, 
273 SW 383, 169 Ark 117. 

21. Ill—Sny Island Levee Drain 
Di.st v. Dewell. 99 N E 926, 256 
Ill 126 

22. Ill —^People v Strand.stra, 87 N. 
H 286. 238 111. 341 

23. Ill —People v Schafer, 81 N 
E 785, 228 Ill 17 

19 C J. p 621 note 25 

24. Ill —i'eople v. Magruder, 86 N 
E 615, 237 111 340. 

25. Ill —People v Magruder, supra 

26. Ill —Barnes v. Divi'rnon Drain 
Corars, 77 N.E 1124, 221 Ill (.27. 

27. U S —Cole V. Norborne Land 
Drainage Dist of Carroll County, 
Mo, 46 set. 196, 270 US 45. 70 
LEd 463. 

Wis—In re Koshkonong Mud Creek 
Drainage Dist, 221 N W. 884, id 9 7 
Wis. 261, appeal dismissed and 
certiorari denied First Addition to 
the Hattie Snake Drainage Dist. v. 
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Bodeman, .50 S.Ct 87, 280 US. 527, 

74 LEd 594 
19 C J. p 621 note 30. 

Rights of sredltors 

Legislature has plenary power ov¬ 
er dj.striets organized for reclama¬ 
tion pui poses, but cannot affect 
rights of creditors in existing dis¬ 
tricts—Barber v. Galloway, 231 P. 
34, 195 Cal. 1. 

Validity of statntes 

(1) Questions of public necessity 
and benefit, as regards drainage dis- 
tiicts, and extension of boundaries 
thereof, lie wholly within legisla¬ 
ture's discretion, and a statute au¬ 
thorizing extension of drainage dis¬ 
trict was held not unconstitutional, 
although precluding landowner from 
showing absence of public nee>esslly 
or benefit to landowner and com¬ 
pelled landowner to pay preliminary 
organization tax, regardless of ul¬ 
timate benefits —Honey Creek Drain¬ 
age Dist. V. Farm City Inv. Co, 32 S. 
W 2d 753, 326 Mo 739. 

(2) Where a drainage district was 
not, on Its organization a public or 
municipal corporation functioning as 
a governmental ageney, a law ex- 

I eluding certain lands from the dis- 
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and it mny confer such power upon drainage com¬ 
missioners or other local authorities.^* The mere 
fact that a commissioner acting in a proceeding 
to enlarge a drainage district is a landowner and 
resident in the district does not disqualify him on 
the ground of personal interest.2* 

Withdrawal of land from the district is not the 
proper remedy of a landowner where his lands 
were not benefited because of the neglect of the 
xlistrict to construct a necessary part of the drain¬ 
age system.*^* 

b. What Lands May Be Annexed or Excluded 

Ordinarily, adjacent lands which are benefited or 
which have made connection with a ditch or dram with¬ 
in the district may be annexed. 


§ 8 

What lands may be annexed to a drainage dis¬ 
trict arc frequently dependent on the statutes au¬ 
thorizing alteration of drainage districts.*^ Thus, 
under some statutes, a drainage district may not 
be extended so as to include lands not adjoining 
or adjacent,*2 and the annexation of land in an 
adjoining county is not authorized in some juris- 
dictions.^3 However, adjacent lands sharing bene¬ 
fits may be annexed against the owner’s will.*^ 

In Illinois the statute provides that owners of 
land lying outside a district as organized shall be 
deemed to have voluntarily made application to 
have their lands included therein, where they make 
connection with any ditch or drain within the dis- 
trict,*^^ or where their land will be benefited by 
the w’^ork of such district.^® Under this statute it 


lri< l cannot be Jusllfted under con¬ 
stitutional provision authorizing al- 
teiation or repeal of laws for forma¬ 
tion of coiporation—O’Neal v. Mann, 
ISfi SK. 3'i9. 193 NC 153. 

Mo —Honey Creek Drainaet* 

Dist. V Farm City Inv Co, 32 S 
W.2d 753 326 Mo 739—Oossett- 

Warner Drainage Dist of Holt 
County V Griswold, 16 S W 2d 691, 
225 MoApp. 1040 
19 CJ p 621 note 31. 

Vo powor to exclude 

As the existence of benefit*! with 
respect to land originally ln< luded 
in a drainage district is tonelusively 
presumed as shown supra ^ 7 b, a 
drainage district w-as held without 
power to exclude lands from drain¬ 
age district after establishment of 
district. 

Iowa —Estes v Hoard of Sup’rs of 
Mills County. 217 NW XI, 204 
Iowa 1043 

Kv —Holt V Madison Coal Corpora¬ 
tion, 61 S \V 2d 1064, 250 Ky 76 

29. Ill —People v Cooper, 29 N E 
872, 139 Ill 461—Seott v People, 
11 NE 408, 120 Ill. 129 

30. Utah —Both well v Salt Hake 
County Diainagi* Dist No 2, 39 P. 
2d 737, 85 Utah 415 

31. Miss—McLemore v. Yocona 
Tallahatchie Drainage Dist. No 1, 
‘)1 So ’190, 129 Miss 97. 

32. Miss.—Yocona Tallahatchie 

Drainage Dist. No 1 v. Love, 101 
So 684, 136 Miss. 760—McLemore 
T. Yocona Tallahatchie Drainage 
Dist. No. 1, 91 So 390, 129 Miss. 
97. 

33. Iowa —Glenn v. Marshall Coun¬ 
ty. 206 N.W. 802, 201 Iowa 1003. 

34. l^aiLds benefited by drainage of 
overfiow, reasonably necessary to 
protect lands within drainage dis¬ 
trict, should be included therein, al¬ 
though overflowed by nver branches 
not overflowing lands within origi¬ 
nal boundaries, and the extension of 


drainage district boundaries against 
will of owners of majority of acres 
in extended district was held not 
invalid —Gossett-Warner Drainage 
Dist of Holt County \ Griswold, 16 
SW2d 691. 225 MoApp 1040 

35. Ill—People V Dick, 114 NE 

lOOX. 276 Ill 516 
19 C T p 621 note 34 
What constitutsB connection 

(1) In ordtr to establish that an 

outlying tract of land has been con¬ 
nected with a district drainage ditch, 
it IS necessary to show that an ar¬ 
tificial ditch has been constructed 
leading from the land directly into 
the di.strlct ditch or into some other 
artificial ditch connected w'lth the 
district drainage ditch—Minnie 
Creek Drainage Dist v. Nation, 146 
NE 558, 315 Ill 332—Inlet Swamp 
Drainage Dist v Mehlhausen, 126 
NE 113, 291 Ill 459—People v Bar- 
bor, 106 NE 798, 265 Ill 316 

(2) If the commissioners of a 

drainage district attempt to justify 
their action in annexing to the dis¬ 
trict lands of owners W'ho have c cin- 
nected their ditches to ditches of dis¬ 
trict under Farm Drainage Act S 42, 
It IS incumbent on them to prove the 
connection of each separate tract of 
land with (he ditches of the district, 
the annexation being separate as to 
each tract, although many are an¬ 
nexed at once, and one owner can¬ 
not object that the land of another 
was not properly annexi d —People 
V. Barber, 124 N E. 594. 289 111 

556 

(3) To establish that lands out¬ 
side of district have been connect¬ 
ed with district ditches, it is not suf¬ 
ficient to show that surface waters 
ultimately flow through district 
ditches, but it must be shown that 
an artificial ditch has been con¬ 
structed which leads into the dis¬ 
trict ditch or into some previously 
constructed artificial ditch connect¬ 
ing with the district ditch, and own¬ 

245 


ers of lands outside drainage dis¬ 
trict who. while L 1919 p 442 were in 
force, and liefore the amendment of 
1923 (L 1923 p 335). improved nat¬ 
ural water courses on their own 
lands to collect and carry off excess 
waters, which resulted in increasing 
the amount of water carried by 
drainagt‘ district ditch, were held 
not subject to have lands annexed 
to the district unless benefit from 
district work be shown—Minnie 
Creek Drainage Dist v Nation, su¬ 
pra 

(4) The drainage of land into a 
natural \vatC‘rcour&e W’hich leads to 
a drainage ditch does not constitute 
a connecition with the drainage ditch, 
within the meaning of Levee Act — 
Inlet Swamp Drainage Dist v Mehl¬ 
hausen, supra—Gar Creek Drain. 
Dist V. Wagner, 100 NE 190, 256 
Ill 33S 

(5) Where a landowner whose 
property was drained by a natural 
water course which emptied into 
a drainage lateral cleaned out the 
water course, such act did not make 
the water course an artificial ditch, 
so as to justify annexation of the 
land to the drainage district—Inlet 
Swamp Drainage Dist v. Mehlhau¬ 
sen, sur>ra 

Amount of land 

The Levee Act will permit subdi¬ 
vision of land of less than ten acres 
to he annexed to a drainage district 
—Inlet Swamp Ilrainage Dist v. 
Mehlhau.sen, 126 N.E 113, 291 Ill 
4 59. 

36. Ill—I’eople v. North Fork Out¬ 
let Drainage Dist. 162 N E. 184, 

331 Ill. 68 

19 C.J. p 622 note 35 

Benefit from “work of said dle- 
triot,** essential to Jurisdiction in an¬ 
nexation proceedings, refers to work 
of district as originally constituted 
—People V North Fork Outlet Drain¬ 
age Dist., supra. 
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has been held that there need not be both a benefit 
and connection, but that either in itself is suffi¬ 
cient.^^ Lands so connected or benefited may be 
attached, although they are situated in another 
drainage district ,^8 but it is not permissible to or¬ 
ganize a small body of land as a nucleus and then 
expand it to its intended dimensions by adding oth¬ 
er lands against the protest of the owners of the 
land so added nor can a landowner by con¬ 
necting with the district drain a ditch from his 
drain, which carries water coming from the lands 
of others who have done nothing to connect their 
drains with the district, subject the lands of such 
other owners to inclusion in the district.^® A dis¬ 
trict may not be enlarged by annexing streets and 
alleys of an adjacent village, although the village 
has connected its drains with the district drains.^ ^ 

A contract by drainage commissioners not to in¬ 
clude in the district lands of persons who have 
made connection with the district drains is illegal.^2 

Landowners who have voluntarily applied to be 
included within a district, by connecting drains on 
their lands with those of the district, cannot after¬ 
ward assert that their lands were not bencfited.^3 

c. Proceedings for Alteration 

(1) In general 


(2) Jurisdiction 

(3) Notice 

(4) Pleading 

(5) Hearing and determination 

(6) Appeal and certiorari 

(1) In General 

Proceedings relating to the alteration of drainage 
districts are ordinarily regulated by statute. 

Proceedings for the alteration of drainage dis¬ 
tricts arc ordinarily regulated by statute,^^ and a 
drainage district created by special act must pro¬ 
ceed to annex additional property under the pro¬ 
visions of the general drainage statutes.^^ While 
a proceeding to annex lands outside a drainage dis¬ 
trict has been held supplementary to the proceeding 
creating the district and not an original action,^® 
where additional land was added to a district and 
additional improvements made, it was held to 
amount to an original proceeding to establish a 
new district.^Under some statutes proceedings 
to extend boundaries arc special statutory proceed¬ 
ings not governed by the provisions of the civil 
code.^* It has been held that assessment by a 
board of appraisers of property not originally in¬ 
cluded in a district operates to include such lands 
within the district.^^ Lands not incorporated in 


Bztont of lioiioflt 

(1) Mere fact that flow of water 
in natural water course Into which 
tile drains empty has been accelerat¬ 
ed IS not sufficient proof of benefits 
to the lands drained to warrant an¬ 
nexation of such lands to drainagre 
district, but the lands, when adapt¬ 
ed only for agricultural purposes, 
must have been thereby rendered 
more productive or more valuable, 
and the mere fact that lands sought 
to be annexed to a drainage district 
lie within the same watershed is not 
sufficient to warrant their annexa¬ 
tion.—Commissioners of Sangamon 
& Drummer Drainage Dist v Hous¬ 
ton. 120 N.K 253, 284 Ill 406 

(2) Other illustrations see 19 C.J. 
p 622 note 35 La]. 

Domiiumt lands 

The owners of dominant lands 
which in the course of nature cast 
waters upon the servient lands can¬ 
not be compelled to contribute to the 
expense of a drainage district for 
the draining of waters thrown on 
the servient lands.—Commissioners 
of Sangamon & Drummer Drainage 
Dist. V. Houston. 120 N.E 253, 284 
Ill. 406. 

37. Ill.—Minnie Creek Drainage 

Dist. V. Streeter, 158 N.E. 883. 327 

Ill. 236. 

19 C.J. p 622 note 36. 


Prior law 

Prior to the 1923 amendment of 
Drainage Laws (L 1923 p 335), and 
while L 1919 p 442 wore effective, 
the burden was on a drainage dis¬ 
trict seeking to annex outside lands 
to prove, not only that such lands 
were connected with the drainage 
district, but that they were actually 
benefited by the work of such dis¬ 
trict—Minnie Creek Drainage Dist. 
V. Nation, 146 N E. 558, 315 Hi. 

332. 

38. Hi—People v Shier, 170 N.E. 1, 
338 111. 67 

19 C J p 622 note 37. 

39. Ill.—People v Swearingen, 113 
NE 166, 273 III 630 

40. Ill —I’eople v. Marquardt, 122 
NE 125, 287 Ill 132 

19 C J p 622 note 39 

41. Ill —I*eople ex rel. Urch v. 
Ryan, 187 N E. 431. 353 III 437— 
Drainage Comrs Dist No 1 v. 
Cerro Gordo, 75 N.E. 516, 217 Ill. 
488. 

42. Ill.—Lake Fork Special Drain¬ 
age Dist. V. People, 27 N.E. 857, 
138 Ill. 87. 

43. Ill.—Minnie Creek Drainage 
Dist V Streeter, 158 N.E 383, 327 
Ill 236—People v. Wild Cat Drahf^ 
age Dist., 64 N.E. 923, 181 Ill 177. 

44. Bafora oompletion of Beheina 

I Under statutes which authorize a 
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'*hange of plans and extension of 
boundaiies of drainage district at 
any time before completion of the 
improvement as originally planned, 
so that. If at any time before com¬ 
pletion it appears that the scheme 
will prove abortive unless there is 
an extension of the ditch, and that 
other lands will be benefited by such 
extension, further proceedings to 
that end may be had; and a scheme 
Is not “completed” until the main 
channel of the. ditch reaches the out¬ 
let, so as to fully discharge the wa¬ 
ter and carry it off—Bayou Meto 
Drainage Dist. of Lonoke County v 
Ingram. 264 S W. 947, 165 Ark 318 

45. Ark.—Berry v. Cousart Bayou 
Drainage Dist., 28 S.W.2d 1060. 
181 Ark 974 

46. Wyo.—Delfelder Drainage Dist. 
V Givens, 16 P 2d 67, 45 Wyo. 
123. 

47- Iowa.—Hopkins v. Board of 
Sup’rs of Boone County, 204 N.W. 
242, 200 Iowa 441. 

48- Mo —State ex Jnf. McAllister ex 
rel. Cole v Norborne Land Drain¬ 
age Dist. Co. of Carroll County, 
234 S.W 344, 290 Mo. 91. 

49. Ky—Board of Drainage Com'rs 
of Graves County v, Chicago. St. 

I L & N. O. R. Co.. 267 S.W. 206, 

I 206 Ky. 306. 
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some other drainage district may be annexed to 
an intercounty district by resolution of necessity 
of the latter district,5® but lands in another district 
cannot be annexed to an intercounty district by 
merely adopting a resolution of necessity, as joint 
action of supervisors of the counties involved is re- 
quired.^i 

Defenses to the alteration of drainage districts 
may be interposed where no estoppel exists.^2 
Curing defects. Defects in proceedings for an¬ 
nexation to drainage districts may be cured by sub¬ 
sequent statutes.53 

Costs. The taxation of costs in proceedings to 
annex lands to a drainage district is a matter rest¬ 
ing in the discretion of the court and will not be 
disturbed in the absence of a plain and palpable 
abuse thereof.®^ However, where the court is 
without jurisdiction over lands proposed to be an¬ 
nexed to a district, it cannot assess such lands for 
taxes or expenses incurred.®^ 

Collateral attack on proceedings is discussed in¬ 
fra § 36. 

(2) Jurisdiction 

Jurisdiction of proceedings for alteration of a dis¬ 
trict is dependent on statutory provisions and Is ordi¬ 
narily in the court in which the district was organized. 


Jurisdiction of a proceeding to alter the bound¬ 
aries of a drainage district depends on the terms 
of the statutes,®® and is ordinarily in the court in 
which the district was originally organized, al¬ 
though the land sought to be annexed lies in anoth¬ 
er county.®"^ Under some statutes, police juries 
may enlarge or extend the limits of drainage dis¬ 
tricts.®® Where two courts have concurrent juris¬ 
diction, the general rule that the court first acquir- 
ing jurisdiction will retain it to the exclusion of the 
other applies to proceedings for the annexation of 
land to a drainage district.®® Where a district was 
formed by agreement of the landowners, an order 
of a county court striking part of the territory from 
the district has been held void.®® 

Proceedings under a statute for the annexation 
of land benefited, or which the owners have con¬ 
nected with the district ditch, may be taken in the 
county court or before a justice of the peace.®i 

(3) Notice 

Ordinarily proper and timely notice of proceedings 
for the alteration of a district must be given to interested 
parties. 

While the necessity of notice as respects the ex¬ 
tension of boundaries of a drainage district has 
been held to rest on statutory requirements,®® where 


50. Iowa.—Farley Drainage Dist 
No 7 of Hamilton County v Big 
Four Joint Drainage Dist., 221 N 
W 58*1. 207 Iowa 970 

51. Iowa.—Farley Drainage Dist. 
No. 7 of Hamilton County v. Big 
Four Joint Drainage Dist, supra 

52. Facts not constituting defense 

That drains connecting lands with 
drains of district crossed highway 
and might be destroyed held no de¬ 
fense to proceeding to annex lands 
to district —Minnie Creek Drainage 
Dist V. Streeter, 168 NE 383, 327 
Ill 236. 

ITo estoppel 

That landowner did not object to 
annexation of land to drainage dis¬ 
trict organised under Farm Drainage 
Act, while drainage commissioners 
were expending money in repairing 
and cleaning out ditch in anticipation 
of taxes to be collected from such 
lands, did not estop owner from de¬ 
nying the legality of annexation, 
where money was without authority 
expended prior to assessment of 
land —People v. Marquardt, 122 N.E 
125, 287 111. 182. 

53- U.S —Exchange Trust Co v. 
Drainage Dist. No. 7. Poinsett j 
County, Ark., 49 S Ct. 181, 278 U. 
S. 421, 73 LiEd. 436. affirming in 
part Drainage Diet. No 7, Poinsett 
County v. Exchange Trust Co., 2 
S.W.2d 82, 176 Ark. 934, reversed 


in part on other grounds Exchange 
Trust Co V Drainage Dist No 7, 
Poinsett County. 49 S Ct 180, 278 
US .679, 73 LEd 617 

54. Ill —Streuter v Willow Creek 
Drainage Dist, 72 Ill App 561 

55. Miss —Yocona Tallahatchie 
Drainage Dist No. 1 v. Love. 101 
So 684. 136 Miss 760 

56. Ill —People v North Fork Out¬ 
let Drainage Dist, 162 N.E 184, 
331 III 68 

Facts most appear of record 

Every fact necessary to court’s Ju¬ 
risdiction in drainage district exten¬ 
sion proceeding must appear of rec¬ 
ord—People V North Fork Outlet 
Drainage Dist, supra 
Where land in two counties 

Under L 1914 c 269, as amended, 
the board of supervisors has sole Ju¬ 
risdiction to form a district and car¬ 
ry out its purpose, if wholly within 
the county, but the chancery court 
has Jurisdiction where the land lies 
In two counties, and so where it pro¬ 
posed to add benefited lands to an es¬ 
tablished district whose lands were 
wholly within one county, but have 
since been divided by forming a new 
county and the lands to be added lie 
in two counties, the chancery court 
has 9ole Jurisdiction to add the new 
territory.—Atchafalaya Levee & 
Drainage Dist. v. Nicholson, 89 So 
619, 126 UUs. 746 | 
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57. Ill —People v Sangamon & 
Drummer Drainage Dist, 97 N.E. 
667, 253 Ill 332. 

58. La —J M Burguieres Co v Pe¬ 
terman, 83 So. 756, 146 La 439 

59. Ill —Sangamon & Drummer 

I>ralnage Dist v Eminger, 100 N. 
E. 906. 257 Ill 281. 

19 CJ p 622 note 46 

60. Ill —Foutch V. Zempel, 163 N E 
546. 332 Ill 192. 

61. Ill —People V Minnie Creek 
Drainage Dist of Kankakee Coun¬ 
tv, 142 N.E 463. 311 Ill. 228. 

19 CJ p 622 note 47 

Proceedings before coBunissioners il¬ 
legal 

Levee Act 9 58 a, allowing drain¬ 
age commissioners to enlarge the 
boundaries of their districts by at¬ 
taching new areas of land involved 
in the same drainage system on pe¬ 
tition, etc., but making no provision 
for notice or procedure, should be 
read as part of supplementary to 9 
58, giving Jurisdiction to the county 
court or justice of peace, and pro¬ 
viding the annexation procedure, and 
annexation by the commissioners on 
such petition was unauthorized and 
illegal —People v. Minnie Creek 
Drainage Dist. of Kankakee County, 
supra. 

62. Mo.—^Honey Creek Drainage 
Dist V Farm City Inv. Co., 32 8. 
W.2d 753, 326 Mo. 739. 
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the statute authorizes drainage commissioners to en¬ 
large their districts on petition of landowners, but 
does not provide for notice, the same notice should 
be given as is required for the original organization 
of a district.®^ However, landowners who have 
voluntarily consented to the inclusion of their land 
in a district by connecting their ditches with those 
of the district are not entitled to notice of the 
order of the commissioners changing the bound¬ 
aries of the district so as to include their lands 
A notice of a hearing to extend boundaries must 
be sufficient for that purpose.®® If the boundaries 
are changed before the landowners have voted to 
establish the district, notice of the election must be 
given to such owners,®® and the notice must cor¬ 
rectly describe the boundaries.®*^ A landowner may 
be estopped to complain of the notice®^’ and where 
he received notice but failed to protest, he cannot 
complain of the notice unless it was wholly de¬ 
ficient.®® One duly notified cannot complain that 
some other was not notified,*^® especially after the 
conclusion of a proceeding in which there was op¬ 
portunity to present such objection.*^! A landown¬ 
er who has voluntarily entered his appearance in 
original proceedings to establish a drainage district 
cannot complain that he was not served with notice 
of a supplemental petition asking for an extension 
of the boundaries of the district.'^^ 


(4) Pleading 

A proper petition for the alteration of a district must 
be filed by persons authorized by statute to file it. 

Proceedings for the extension of a drainage dis¬ 
trict by the addition of lands benefited are, like 
proceedings for the original establishment of the 
district, instituted by the filing of a petition.*^® In 
some cases a petition to annex territory must be 
signed by a majority in numbers, acreage, or val- 
uc,7^ while in others it has been held that a petition 
may be filed by the supervisors of a district. 
Under a statute wffiich declares that persons whose 
lands are benefited, or who have connected them 
with the district drain, shall be deemed to have 
voluntarily made application to be included in the 
district, no application need be made by such own¬ 
ers.*^® The application or complaint in such case 
IS made by the drainage commissioners^*^ and, if 
signed by a majority of the commissioners, is suffi¬ 
cient to confer jurisdiction cm the county court. 
One not owning land between a district and an 
adjoining county cannot petition in county con¬ 
taining district for annexation of land in adjoining 
county.^® 

The petition or application for the annexation 
or detachment of lands must comply with applica¬ 
ble statutory provjsions.®® The petition should 


Effect of no notice 

F*roceedings of a drainage district 
board, enlarging on their own ini¬ 
tiative a subdrainage district without 
the consent of or notice to landown¬ 
ers, 18 contrary to law and may be 
set aside in an action by the owners 
of a majority of the acreage in the 
district —Bank of Orleans v Board 
of Com’rs of Fourth Jefferson Drain¬ 
age Dist, 82 So 732, 145 La 641 

63. Ill —People v Cooper, 29 N.E. 
872, 139 Ill 461—Drainage Com'r.s 
V. Giffin 25 NE 995, 134 Ill 330, 
affirming 28 Ill App 561. 

64. Ill —People v Bug River Spe¬ 
cial Dram Dist., 59 N E 605, 189 
Ill 55 

19 C.J p 623 note 52. 

65. Idaho —Field v Drainage Dist- 
No 1 of Oem County, 267 P. 443, 
46 Idaho 248 

Constructive service 

Rules concerning substituted or 
constructive service are inapplicable 
to proceeding to extend “drainage 
district.”—Honey Creek Drainage 
Dist V Farm City Inv. Co , 32 S W.2d 
753. 326 Mo 739 
Particular notices 

(1) Notice of petition to extend 
drainage district, directed to all per¬ 
sons interested in lands in designated 
sections, held sufficient.—Honey 


Creek Drainage Dist. v. Farm City 
Inv Co , supra 

(2) Notice of hearing to extend 
boundaries addressed to owners of 
land writhin the boundaries of the 
district was held insufficient notice to 
owners of additional land sought to 
be included —Boone v District Court, 
224 P 429, 38 Idaho 688 

(3) Notice or hearing to extend 
boundaries, directed to landowners 
within pioposed enlarged drainage 
distriit, held sufficient as against 
owner of annexed property, dulv 
served who failed to protest —Field 
V Drainage Dist. No. 1 of Gem Coun¬ 
tv, 267 P. 443, 46 Idaho 248. 

66 . Neb —State v. Fuller, 120 N W. 
495, 83 Neb 784 

19 CJ p 623 note 49 

67. Neb—State v Fuller, supra. 

68 . Idaho —Field v Drainage Dist. 
No. 1 of Gem County, 267 P 443, 
46 Idaho 248 

69. Idaho—Field v. Drainage Dist. 
No. 1 of Gem County, supra 

70. Idaho—Field v. Drainage Dist 
No 1 of Gem County, supra 

71. Idaho —Field v. Drainage Dist. 
No. 1 of Gem County, supra ^ 

JXo prcBumptiou others not uotifled 
Court would not presume, in suit 
by landowner receiving notice of 
drainage commissioners’ report, that 
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other persons interested had not been 
notified—Field v Drainage Dist No. 
1 of Gem County, supra 

72. Mo—State v. Young, 164 S W. 
579. 255 Mo 627 

73. SD—State v Risty, 213 NW 
952, 51 SD 336 

19 CJ p 623 note 63. 

Fraud refuted 

Complaint held to refute fraud of 
petitioners in petitioning to enlarge 
old districts so that additional prop¬ 
erty could be assessed therefor — 
State V Risty, supra 

74. Ark —Berry v. Cousart Bayou 
Drainage Dist, 28 S W 2d 1060, 181 
Ark 974 

75. Mo —Honey Creek Drainage 

Dist V. Farm City Inv. Co., 32 S. 
W 2d 763, 326 Mo 739 

7q. Ill —Streuter v. Willow Creek 
Diain Dist, 72 Ill App 561. 

77. Ill.—Perdue v Ford County Big 
Four Drain. Dist, 117 Ill App 600 
—Streuter v Willow Creek Dram. 
Dist, 72 Ill.App 661. 

78. Ill —Perdue v Ford County Big 

Four Drain. Dist, 117 Ill App. 

600 

79. Iowa—Glenn v Marshall Coun¬ 
ty, 206 NW. 802, 201 Iowa 1003 

80. Ky.—Humphries v Johnson, 294 
SW. 474, 219 Ky. 810. 

19 C.J. p 623 note 64. 
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state the facts on which it is based,and should 
describe the lands and include the names of the 
owners of the land.*2 

Where owners claim their lands will not be ben¬ 
efited, they are required to set out in their remon¬ 
strances against confirmation of the report of com¬ 
missioners the facts showing the absence of bene¬ 
fit. 

(5) Hearing and Determination 

General rules apply with respect to the hearing and 
evidence in proceedings for alteration of drainage dis¬ 
tricts. 

The provisions of the statutes relating to the or¬ 
ganization of drainage districts do not necessarily 
apply to iiroceedings to enlarge an existing dis- 
trict.*"* The question of benefit to land sought to 
he annexed properly arises on the return of the 
commissioners’ report assessing benefits,85 and the 


burden of proving that lands sought to be annexed 
to a district will be benefited by annexation is upon 
the district.86 Such issue is for the jury to deter¬ 
mine, and It is not the province of the court to tell 
the jury that any particular physical fact or state 
of facts constitutes a benefit.®^ General rules as 
to the admissibility and sufficiency of the evidence 
are applicable in proceedings to alter drainage dis- 
tricts.88 

The court may grant a petition for extension of 
a district’s boundaries as to some lands and deny 
it as to others,8^* and at one hearing the court may 
determine whether lands should be included in a 
district and also the question of assessment of 
benefits 

Partial m%*ahdtty of order for annexation. The 
fact that the order annexing to a district various 
tracts of land which the owners have voluntarily 


Petition held snfUcient 

Mo—C3o*«scll-Warner Drainaffe I>ist 
of Holt Countv v Cnvwold, 16 S 
W 2d 601 220 Mo App 1040 

Provisions as to formation inapplic. 
alile 

r<*tition to include outside lands in 
drainaffe district, held not to deal 
with “enlaiprement, repair and main¬ 
tenance of ditch or other work” so 
AS to require therein allep:ations re¬ 
quired of oiifTinul petition for for¬ 
mation of drainage di*?tri< t —'Delfcld- 
er I)raina»?<* Inst v Givens, 16 P 
2d 57, 45 Wyo 123 

81. Mo—In re Montgomery, 55 SW 
2d 1017. 227 Mo App 4 44 

Benefit or connection with drain 

(1) Complaint showing landowner 
outside distiiot has made connection 
wdth ditch or drain or had land ben¬ 
efited IS €*ssential to jurisdiction in 
annexation proceedings—People v. 
North Fork Outlet Drainage Dlst , 
162 NE 184. 331 Ill. 68 

(2) Where facts showing lands 
outside drainage district are bene¬ 
fited from district’s drains are not 
fully set forth in commissioners* re¬ 
port court may require they be fully 
set forth in amended report before 
outside owners need take issue on 
tacts alleged —Delfelder Drainage 
Dist. V Givens. 16 P 2d 57, 45 Wyo 
123 

82. Bescription iaanlfiGient 

Ky —Humphries v. Johnson, 294 S.W. 

474, 219 Ky. 810 
Owners of easements 

Names of owners of easements not 
benefited by drainage should not be 
included in petition for extension of 
■district boundaries.—Gossett-Warner 
Drainage Dist. of Holt County v. 
Griswold, 16 S.W.2d 691, 226 Mo.App. 
1040. 


Effect of omission 

Omission of landowner’s name 
from petition to extend drainage dis¬ 
trict boundaries does not defeat 
court's jurisdiction, but can be urged 
as error only if objector shows in¬ 
jury thereby —Gossett-Warner Drain¬ 
age Dist of Holt Countv v Gris¬ 
wold, supra 

83. Wyo—Delfelder Drainage Dist 

V Givens. 16 1* 2d 57 45 Wyo 123 

84^ Ill —l»eople v Cooper, 29 N E. 

872, 139 111 461 
10 CJ p 623 note 59 

85. Mo.—Honey Creek Drainage 

Dist v Farm City Inv Co, 32 S 
W 2d 753, 326 Mo 730 

86 . Ill —Inlet Sw'amp Drain Dist 

V Cooper, 113 NE 93. 273 Ill. 77. 
—Perdue V Ford Count > Kig 
Four Drain Dist, 117 III App 600 

87. Ill—Perdue v Ford (bounty Big 
Four Dram Dist, supra. 

19 C J p 623 note 61. 

88. Evidence held sufficient 

Ill —Minnie Creek Drainage Dist v 
Streeter. 158 N E 383. 327 HI 236 
Mo—Gossett-Warner Drainage Ibst 
of Holt County v Griswold, 16 S. 
W2d 691, 225 Mo App 1040 
Neb—Sbepherdson v Fagln, 210 N 
W. 187, 116 Neb 806 
Evidence held Insufficient to show 
that owners of land annexed to drain¬ 
age district were responsible for the 
extension by another landowner of 
a tile draining their land into the 
district ditch —People v Marquardl, 
122 NE 125, 287 HI. 132 
Frima facie case destroyed 

Engineer’s uncontradicted testi¬ 
mony that flood waters did not affect 
certain land destroyed contrary pri- 
ma facie showing made by map.— 
Gossett-Warner Drainage Dist. of 
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Holt County v Griswold. 16 S W 2d 
691, 225 Mo App 1040 

View by court 

(1) The mere fact that the trial 
court viewed the premises is insuffi¬ 
cient to warrant annexation of lands 
to a drainage district in the absence 
of evidence in the rec ord showing 
material benefits to such land—Com¬ 
missioners of Sangamon & Drummer 
Drainage Dist v Houston, 120 N E. 
253, 284 Ill 406 

(2) The county court’s view of a 
water course which emptied into a 
drainage ditch and drained the land 
sought to be annexed to a drainage 
district will not by Itself support a 
finding that the water course was ar¬ 
tificial, where the evidence was to 
the contrary—Inlet Swamp Drainage 
Dist v Mehlhausen, 126 N E. 113, 
291 Til 459. 

89. Mo —In re Montgomery, 55 S 
W 2d 1017, 227 Mo App 444. 

Eiemissal of petition 

Petition bv commissioners of Bor¬ 
ah drainage district under Levee Act 
60 and 61. against certain owners 
of certain lands praying that the 
land be made a part of the district, 
and that the organization of the dis¬ 
trict with boundari€*s established as 
aforesaid be made and declared valid 
as to each and all of said tracts of 
land, held properly dismissed, the 
supreme court having held that 
there was no judgment declaring 
said district organized, and that, so 
far as the owners in question were 
concerned, there is no such district 
—Borah Drainage Dist. v. Farris, 
125 NE 889, 291 Ill. 165 

90. Miss—Self v. Indian Creek 
Drainage Dist. No. 1, 128 So 339, 
15S Miss. 7. 
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connected with its ditches is invalid as to some of 
the tracts for insufficiency of description does not 
affect the validity of the order as to the other 
tracts.®! 

(6) Appeal and Certiorari 

Appeal and certiorari have been held proper remedies 
to review proceedings for the alteration of drainage dis¬ 
tricts. 

In proceedings to annex lands to a drainage dis¬ 
trict an appeal will lie from the order of the county 
court*2 or justice of the peace.®® 

Although it has been held that, if no appeal is 
provided by the statute relating to annexation pro¬ 
ceedings, It may be taken under the provisions of 
a general statute,®* it has also been held that where 
the statute makes no provision for an appeal from 
a judgment extending the boundaries of a district 
an order extending boundaries is not appealable.®® 
Under some statutes an appeal may be taken from 
an order of the county or circuit court directly to 
the supreme court,®* and no appeal lies to the cir¬ 
cuit court from a county court order.®^ 

In some jurisdictions, in a proper case, an appeal 
may act as a supersedeas.®* The abstract must be 


sufficient to present the errors assigned.®® 

A finding upon conflicting evidence that land 
sought to be annexed will not be benefited is con¬ 
clusive on appeal,! and a judgment supported by 
evidence is conclusive on the appellate court, in 
absence of error in rulings on evidence.® How¬ 
ever, where the record shows the court had no ju¬ 
risdiction, its order or judgment is a nullity.® 

Certiorari. A writ of certiorari will lie to re¬ 
view the action of drainage commissioners where 
they disregard jurisdictional requirements of the 
statute in enlarging or decreasing the district.* 
Where a district embraces land in two counties, 
the circuit court of either county has jurisdiction.® 

§ 9. - Dissolution or Other Termination 

The legislature may abolish drainage districts and 
may provide for their dissolution by Judicial proceedings 
or by means of an election. 

The legislature may, with due regard to vested 
rights, abolished drainage districts,® provided the 
property of the districts is not diverted from the 
uses and objects for which it was given or ac¬ 
quired,^ or may provide for their dissolution by ju¬ 
dicial proceedings on the part of the landowners.® 


91. Ill —People V Bugr River Spe¬ 
cial Drain. Dist. Comrs, 59 N.E 
605, 189 Ill. 55 

92. Ill—People v. Shier, 170 N.E 1, 
338 Ill. 67. 

19 C J p 623 note 63. 

Appeal only remeay 

(1) Only remedy of landowner ob¬ 
ject! n^r to annexation of her land to 
drainagre district was by appeal from 
order—People v Ehler, supra. 

(2) ProceedinfiTS for the annexation 
of territory to a drainage district are 
purely statutory, not involving prop¬ 
erty rights or personal liberty, and 
in which the jurisdiction of the coun¬ 
ty court IS not exercised according to 
the course of common law, so that a 
writ of error is not a writ of right, 
but is allowed only under the statute 
creating the right, and a writ of er¬ 
ror to an order dismissing the peti¬ 
tion on the ground the court had 
lost Jurisdiction by an indefinite 
continuance is not authorized by 
Drainage Act §S 16, 17b, or Prac¬ 
tice Act fi 118, and must be dis¬ 
missed.—^Wetaug Drainage Diet. v. 
Illinois Cent R. Co, 130 N.E 732, 
297 Ill. 350. 

98. Ill.—^Liower Salt Pork Drain. 
Dist. V Smith, 100 N E. 179, 267 
Ill. 62—People v Sangamon & 
Drummer Drain. Dist., 97 N E 667, 
253 Ill. 832. 

9i. Ill.—^Liower Salt Fork Drain. 


Dist V. Smith, 100 N.E. 179, 257 
Ill. 52. 

19 CJ p 623 note 65 
95- Mo—Elsberry Drainage Dist. v 
Meyer, 209 S W. 913, 277 Mo. 439 
99. Ill —Mackinaw Drainage Dist v. 
Martin, 166 NEJ. 274, 326 Ill. 400, 
affirming 242 Ill App. 139 
97- Ill —Mackinaw Drainage Dist 
V Martin, 242 Ill.App. 139, affirmed 
166 NE 274, 325 Ill App. 400. 

9& Assessing benefits and damages 

Circuit Judge held without author¬ 
ity to proceed to assess benefits or 
damages to land where landowner 
had appealed under bond from Judg¬ 
ment extending drainage district.— 
State ex rel Farm City Inv. Co. v. 
Beals, 24 S W 2d 629, 324 Mo 689. 
99. Sesoilptlon of land 

On appeal from order dismissing 
drainage district’s petition for an¬ 
nexation of land, abstract containing 
no description of or appropriate ref¬ 
erence to land sought to be annexed 
held insufficient to present errors 
assigned —Raymond Drainage Dist. 
V. City Nat. Bank of Kankakee, 176 
NE 436. 344 Ill. 186. 

1. Mo.—Squaw Creek Drain Diet. 
No. 1 V. Turney, 138 S.W. 12, 235 
Mo. 80. 

2. Mo.—In re Montgomery, 55 S.W. 
2d 1017, 227 Mo.App. 444. 

3. Ill—People V. North Fork Out¬ 
let Drainage Dist., 162 N.E 1S4, 
331 Ill. 68. 


4. Ill —Drainage Com’rs v Oiffin, 25 
NE 995, 134 Ill. 330. affirming 28 
Ill App 561 

Iowa—Estes v. Board of Sup'rs of 
Mills County, 217 N W 81, 204 

Iowa 1043. 

5. Ill —Drainage Com’rs v. Oiffin. 
28 III App. 561, affirmed 26 NE 
995, 134 111 330 

8 - in-^Bossert v Granary Creek 
Union Drainage Dist No. 1. 138 
N K 726, 307 Ill 425—Deneen v. 
Deneen. 127 N E 700, 293 Ill. 453. 
Mo —State ex rel. Davidson v Mis¬ 
souri State Life Ins. Co. 65 S.W. 
2 d 182, 187. 228 Mo.App. 38. cit¬ 
ing Corpus Juris. 

19 C J p 624 note 71. 

Creditors have same rights 

Rights and remedies of creditors 
of drainage district, created and 
functioning under general drainage 
laws, remained such as were en¬ 
forceable under such laws after 
passage act authorizing summary 
liquidation of district’s affairs.— 
State ex rel. Garrett v. Whitehurst, 
165 So. 691. 122 Fla. 484, rehearing 
denied 168 So. 530, 124 Fla. 434. 

7. Ill—People V. Bowman, 93 N.E. 
244, 247 111. 276. 

8 . Ky.—Muffett v. Black, 92 S.W.2d 
74, 263 Ky. 199. 

19 C J. p 624 note 73. 

Appointment of receiver on nonpay¬ 
ment of matured bonds see Infra 
8 12 b (3) (h). 
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Drainage districts do not forfeit their corporate 
powers by nonuser,® and can be dissolved only in 
the manner provided by law,^® and delegated au¬ 
thority to discontinue or dissolve a district must be 
exercised substantially as provided.^^ Also it has 
been held that a district cannot be annulled as to 
part and maintained in part.^^ 

Although in abolishing drainage districts, the 
legislature may provide for payment of claims,^® 
in some states the statutes provide that drainage 
districts can be dissolved only when no indebted¬ 


ness on the part of the district exists,^^ but under 
such a provision it is sufficient if the indebtedness 
IS paid to the clerk of the district and by him to 
the creditors before the final order of dissolution 
is made.^^ A single landowner cannot prevent the 
dissolution of a district on the ground that he will 
be damaged thereby.^® 

Proceedings for dissolution. The petition for 
dissolution of a drainage district must be signed by 
a specified number of landowners representing a 
certain percentage of the area of the distnct,^*^ or 


Districts oriraaised before statnte 

Statute authorizing dissolution of 
drainage districts on petition of 
owners of over half of lands held 
valid, even as respects district or¬ 
ganized when no provision for dis¬ 
solution was made.—In re Koshko- 
nong Mud Creek Drainage Dist, 221 
N.W 864. 197 Wis 261. appeal dis¬ 
missed and certiorari denied First 
Addition to the Rattle Snake Drain¬ 
age Dist V Bodeman. 50 S Ct 87, 
280 US. 527. 74 L.Ed 594 

Statute held mandatory 

A statute providing that, where a 
petition for the abolishment of a 
drainage district is presented to the 
county court, signed by a majority 
of the landowners, who own more 
than one half the lands in the dis¬ 
trict. the court shall enter an order 
granting the praver. on condition 
the petitioner pay all court costs, 
is mandatory and protects only the 
court officers in their claim for 
court costs, and not the district 
commissioners or anv who have ren¬ 
dered services to them —Bossert v. 
Uranary Creek Union Drainage Dist 
No. 1, 138 NE 726. 307 Ill. 425 

Xn ArkansaB 

(1) County court was without au¬ 
thority to dissolve, at request of a 
landowner, a drainage district after 
it was organized, in absence of a re¬ 
quest by the board of commission¬ 
ers of the drainage district to dis¬ 
solve the district—Roberts v. Bau- 
cum Drainage Dist., 132 S W.2d 184, 
198 Ark. 964 

(2) In an earlier case, it was held 
that neither Crawford & M Dig. 8 
3607 et seq, nor any other sections, 
confer authority on the county court 
to dissolve drainage districts after 
they have been organized, and in 
absence of statute it cannot exer¬ 
cise that authority—^Wilson v Mat- 
tix, 231 SW. 197, 149 Ark 23. 

Bffsot of failure to provide 

Legislature's failure to provide 
method of dissolution for drainage 
district organized under county 
court law shows intention to leave 
corporation in existence for purpose 
of permitting it to liquidate its out¬ 
standing obligations.—State ex rel. 


Davidson v Missouri State Life Ins 
Co. 65 SW.2d 182. 228 Mo App 38 

9. Cal —Swamp Land Dist No 150 
V Silver, 32 P 866. 98 Cal 51. 

19 C J p 624 note 76 

10. Ill —Mason v. Browner, 245 
111 App. Ill 

19 C J p 624 note 75 
Boles applicable to municipal cor¬ 
porations 

The rules of law governing the 
dissolution of municipal corpora¬ 
tions have been htdd to apply to 
drainage districts—People v Nie- 
bruegge, 91 NE 115. 244 Ill 82 

11. Ky —Hatchell v Board of 

Drainage Com rs of Hickman 
County. 229 SW 1036. 191 Ky 
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Delay 

A delay of four months after fil¬ 
ing petition of owners under 47% 
of the act to pro\ ide drainage foi 
agricultural and sanitary purposes, 
in force July 1, 1885 (Jones & A 
St.Annot 1913 par 4525), for dissolu¬ 
tion of a district, was not an un¬ 
reasonable time in which to allow 
the commissioners to examine the 
petition to ascertain whether it was 
in due form and signed by the req¬ 
uisite number of owners, whether 
all indebtedness was paid or funds 
provided therefor, and whether 
there was litigation pending against 
the district—Sayers v. Drainage 
Commissioners of Drainage Dist 
No. 6, Manlius Tp., Bureau County, 
214 Ill App 676. 

ITeosssity of report of supervisors 

Under Circuit Court Drainage Act 
(Rev.St.l919 § 4378 et seq). the cir¬ 
cuit court, in view especially of 88 
4413, 4380. 4390. and 4416, may dis¬ 
solve a district on the ground that 
the cost exceeds the benefits only 
after the board of supervisors' re¬ 
port is filed, and after a full and 
complete hearing of both sides, even 
though the owners of a large ma¬ 
jority of the acreage favor dissolu¬ 
tion.—In re Yellow Creek Drainage 
Dist. of Chariton County, Mo., 240 
SW. 203. 

12. La.—Thompson v. Police Jury 
of Parish of Tangipahoa, 122 So. 
713, 168 La. 617. 
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13. Ark—Thibault v McHaney, 
177 SW 877. 119 Ark 188 

Statute as to private oorporations 
inapplicable 

Statute saving rights of action 
against dissolved private corpora¬ 
tions does not apply to dissolved 
drainage districts —Sternberg v. 
Wakonda Drainage and Levee Dist. 
in Fulton County, Ill. CC.AIll., 33 
F2d 451 

ZTecessity of filing claims 

A statute requiring creditors and 
claimants to file their claims with¬ 
in a specified time or be forever 
l»arred has been held not applicable 
to pending suits for damages for 
breach of contract —Drainage Dist 
No. 1 of Noxubee County v Evans. 
99 So 819, 136 Miss 178 

14. Ill —Maulding v. Williams. 162 
NE 131, 330 Ill. 599. 

19 C J p 624 note 77. 

Duty to replaos bridges 

Drainage district commissioners' 
immediate duty to replace,or repair 
unsafe bridges held '‘indebtedness” 
to be discharged before district 
could be dissolved.—Maulding v. 
Williams, supra. 

15. Ill —Cosby V Barnes. 96 N.E 
282. 251 Ill 460 

16 III —Hollanbeck v Detrick. 44 
N E 732. 162 Ill. 388 

17. Ill —^Warren v Lower Salt 
Creek Drainage Dist of Logan 
County. 147 N.E. 248. 316 Ill. 345. 
19 C J p 624 note 83 
Title and qualiflcatioue 

One having life estate In lands 
is owner of land, and may be count¬ 
ed in determining whether majority 
in number of landowners have 
signed petition to abandon drainage 
district, but signature of life ten¬ 
ant does not by itself represent land 
in which he holds life estate, in de¬ 
termining whether drainage district 
shall be abandoned, although where 
life tenant and person or persons 
in whom fee is vested as remain¬ 
dermen or reversioners sign petition 
to abandon drainage district, full 
acreage thereof may be counted, and 
where there are several remainder¬ 
men or reversioners, in determining 
whether lan48 subject to life estate 
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by their attorneys or agents,^® and must be filed 
within the period prescribed by applicable statutory 
provisions.^® The signers of the petition may with¬ 
draw their names after the filing thereof.^® No 
particular form of petition is required in the ab¬ 
sence of statutory provisions,"^ and objections to 
the sufficiency of the petition to confer jurisdiction 
arc waived by filing an answer thereto on the over¬ 
ruling of the objections 22 

A drainage district is not dissolved merely by the 
presentation of the petition to the court, but the 
statutes generally provide for notice,23 and a hear¬ 
ing to determine whether the facts exist which will 


justify an order of dissolution.®^ Pleas of pre¬ 
scription filed to a suit to annul proceedings creat¬ 
ing a district arc of no avail where inapplicable 
under the statutes providing therefor and a 
judgment tendered hy petitioners, and not objected 
to by any landowner in the district, directing ab¬ 
solute discontinuance of the district without prej¬ 
udice to the rights of creditors or bondholders is 
not improper and should be filed as the judgment 
of the court. 2 ® 

Appeal. While an appeal will he from an order 
dissolving or refusing to dissolve a district, under 
some statutes,27 under other statutes there is onl 3 ' 


are represented in proceedings to 
abandon drainage district acreage 
involved cannot be divided in ac¬ 
cordance with expectancy of life 
tenant, but is to be computed on 
basis of consent of life tenant, and 
proportion of remaindermen or re¬ 
versioners who consent —Warren v 
Lower Salt Creek Drainage Dist of 
Logan County, supra. 

18. Ill —Cosby V. Barnes. 96 N K. 
282. 251 Ill 460. 

19 C J p 624 note 84 

19. Before oonetractlon contract 
made 

Statute, requiring court to order 
abandonment of drainage w'ork and 
abolition of district on petition of 
majority of landowners, filed before 
construction contract is made, held 
not applicable to subsequent addi¬ 
tional work —Birds I>rainage Dist 
of Lawrence and Crawford Counties 
V Pinkstaff, 153 N E 673, 323 111 
120 

2CK Ill —Sayers v Drainage Com- 
mis.sioners of Drainage Dist No 
5, Manlius Tp, Bureau County, 
214 III App 576 
19 C J p 624 note 86. 

21. Ill —Regan v Upper Salt Creek 
Drainage Dist, 142 NE 517, 311 
Ill 18 

Statement as to signers 

A statement that a majority of 
the landowners owning a majority 
of the land In the district had 
signed it is not necessary —Regan 
v. Upper Salt Creek Drainage Dist, 
supra 

Whether contract made 

In a proceeding for the dissolu¬ 
tion of a drainage district, that it 
was not alleged in the petition that 
no contract for the construction of 
improvements had been let did not 
deprive the court of jurisdiction to 
order a dissolution of the district, 
such letting being a matter of de¬ 
fense, and the record showing that 
no contract for the construction of 
work had been let —Regan v. Up¬ 
per Salt Creek Drainage Dist., su- 
pra* 


22. Ill —Cosby v Barnes, 96 N K 
282. 251 Ill 460 

23. Ill —Regan v ITpper Salt Creek 
Drainage l>ist . 142 NE 517. 311 
Ill IS 

19 C.I p 624 note 87. 

Time of notice 

In a prt>ceeding to dissolve a 
drainage district, contention that tht 
notice of dissolution should have 
been given three weeks prior to the 
first day of some term of the county 
< ourt not sustained, the purpose of 
tl e legislature being to fix a return 
day with reference to the date of 
the filing of th< petition, and to per¬ 
mit the w'rit to be returned on an.v 
day which was fur enough in the fu¬ 
ture to permit the statutory notue 
to be given—Rc*gan v ITpper Salt 
Creek Drainage Dmt, supra 
Bight to intervene 

An engineer who had rendered 
services under contract with the 
commissioners of a drainage district 
cannot intervene in proceedings to 
have the entire district abolished 
prior to any contract for the con¬ 
struction of the laws, as authorized 
by statute, since the only questions 
for the court to determine under 
that amendment are whether the pe¬ 
tition W’as sufficient and w'helher 
any contract had been made, and 
the engineer had no interest there¬ 
in—Bossert v Granary Creek Un¬ 
ion Drainage Dist. No. 1, 138 N E 
726, 307 Ill 426 

24. Ill —Deneen v Deneen, 127 N 
E 700, 293 Ill 453 

19 C J p 624 note 88. 

Proof of ownership of lands 

In a proceeding for the dissolu¬ 
tion of a drainage district, there 
being no question raised as to the 
signatures of the landowners of the 
district signing the petition for dis¬ 
solution. and there being an exam¬ 
ination in open court of witnesses 
on the subject, and the court hav¬ 
ing before it the petition for br- 
ganizatlon and the assessment roll, 
which showed the acreage and the 
number of owners In the district, 
there was sufficient proof of the 

252 


ownership of the signers of the pe¬ 
tition—Regan v. Upper Salt Creek 
Drainage Dist. 142 NE 517. 311 Ill 
IK 

Existence of contracts 

In proceedings for the abolition of 
a drainage district it is not neces¬ 
sary that the commissioners intro¬ 
duce evidence of contracts made by 
them for the df termination of the 
plan of drainage and the employ¬ 
ment of an engineer, which were 
included in their leport to the < ourt 
and wei e a part of the record —De¬ 
neen V Deneen, 127 N.E 700, 293 
111 453 

Pahlicatioa of notice 

In a proieeding for the dissolu¬ 
tion of a drainage district, the cer- 
tiHeate of tin clerk showing the 
mailing and posting of the notices 
for dissolution and the certificate 
of the secietarv and treasurer of 
the paper in which the notne was 
published, and who made affidavit 
that she was such officei of such 
paper, that such notice was pub¬ 
lished at least once a week for 
thiee successive weeks held a suf¬ 
ficient compIian< e with the statute 
as to proof of notice, and was there- 
foie sufficient—Regan v Upper Salt 
Creek Drainage Dist, 142 N.E3. 617, 
311 III 18 

EioxniSBal of petition 

Where on no theory could it be 
held that landowners owning more 
than one half of area in lands in 
district signed petition to abolish 
district, in pursuance of statute, dis¬ 
missal of petition was proper — 
Warren v. Lower Salt Creek Draii»- 
age Dist. of Logan County, 147 N.E. 
248, 316 111 345 

25. La —Shautin v. Board of 
Com’rs of St Landry and St. Mar¬ 
tin Gravity Drainage Dist. No. 1, 
107 So. 897, 160 La 1036. 

26. Ky—Muffett v. Black, 92 S W. 
2d 74. 263 Ky 199. 

27. Ill —^Kreitzer v Barnes, 163 N. 
E 476, 331 Ill. 649. 

19 C.J. p 624 note 89. 

Writ of error in statutory pro¬ 
ceeding for abandonment of drains 
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a limited right to appeal.^* An objection to the 
sufficiency of the publication of notice cannot be 
raised for the first time on appeal.-® The action 
of the court in overruling an objection to jurisdic¬ 
tion by the commissioners appearing specially is 
not subject to review on the ayiiieal of the district 
from an order of dissolution,-^® and an aiiiiellant 
cannot complain of action of the court with respect 
to another party who did not perfect an ayipeal 
granted to him Where a court, purporting to 
dissolve a district, declined to determine questions 
relating to assessments of benefits and damages, 
the upper court mii> refuse a trial de novo and 
may require the lower court to exercise its discre¬ 
tion in the matter -- 

Costs and CA'penscs in a proceeding to establish 
a dram or drainage district are considered infra § 
v^4, vacation and abandonment of drains, infra § 
53 

A (turn to prevent dissolution The dissolution of 
a district will not be interfered with at suit of own¬ 
ers desiring another plan where they had paid 
their assessments and particqiated in the benefits of 
the district and did not begin their suit until notice 
of an election to dissolve was given 

JUcction to determine question. A law authoriz¬ 
ing the calling of an election to determine whether 
a drainage district shall bo abolished has been held 
valid 


§ 10. - Reorganization and Consolidation 

Drainage districts may be reorganized or conaolidated. 

Drainage or reclamation districts may be reor¬ 
ganized or consolidated,^^ and a reorganization 
cures all defects in the original organization of 
the district.^6 Where a judgment organizing a 
drainage district is set aside on appeal for errors 
not apparent on its face, and the cause being re¬ 
versed and remanded, a new district is organized 
upon the original petition, taking over the improve¬ 
ments made by the former, the new district is a 
continuation of the old one.^'^ 

Landowners not within a drainage district are 
not authorized to organize an original corporation 
by going through the form of organizing an ex¬ 
pired corporation.^s A judgment yuirjiorting to ex¬ 
tend the life of a district based on a defective no¬ 
tice has been held void,*^® and, while ordinarily 
there is no appeal from a judgment reorganizing 
a district,'*® an appeal lies from a judgment pur¬ 
porting to extend the life of a drainage district 
after expiration of its charter.*** 

A drainage district organized under one statute 
has been held entitled to avail itself of amend¬ 
ments made after its organization although it did 
not reorganize under the later statute 

Drainage districts m.iy be consolidated only for 


Hire di.stricl is not writ of nxht — 
Mason \ Brownei, 245 Til App 111 

28. Grounds of appeal 

No appeal lies Irom an ordei dis¬ 
solving a drain.iKe district on the 
ground that the benefits to appel¬ 
lants’ property exceed the coi>t of 
the improvement, Ue\ St 1919 § 4392 
limiting the right ot Hpp< al to cas¬ 
es involving the amount of dam¬ 
ages awarded for property taken and 
damages done to properly by the im¬ 
provement‘s—In re Yellow Creek 

Drainage Dist of Chariton County. 
Mo . 210 S W' 203 

29. Ill —Hollenbeck v Detrick, 44 
NE 732. 162 Ill 38K 

30. Ill —Regan v. U|)per Salt Creek 
Drainage Dist, 142 NE 517, 311 
Ill 18 

31. Ill —Regan v. Upper Salt Creek 
Drainage Dist, supra. 

32. Ark—Roberts v Bautum 

Drainage Dist., 132 S W.2d 184, 
198 Ark 964. 

33. Neb —Moeller v. Logan Drain¬ 

age Dist.. 172 N.W 252. 103 Neb. 
439. 

34L Tex —Wharton County Drain. 

Dist. No. 1 V. Bowen, Clv.App., 
165 SW. 513. 

35. Ark.—Britt v. Laconia Circle 


Spei lal Drainage Dist . 263 S.W 
4S, 165 Ark 92 

Wash—Thuiston County v Clausen. 

204 P. 787. 118 Wash 653 
10 C J p 625 note 93 
Beadoptiou of plan 

The legislature did not exceed its 
power in authorizing the consolida¬ 
tion of existing diainage districts 
w ithout requiring a readoption by 
the consolidated district of the plans 
of drainage previously adopted by 
the separate districts—Thurston 
County V Clausen, supra. 

Z^evee district into drainage district 
Statute held not to authorize crea¬ 
tion of drainage district from levee 
distiict, which had completed and 
paid for improvement with money 
boi rowed on issuance of bonds — 
Laconia Levee Dist v Stevens, 282 
SW 675, 170 Ark 1059 

ZTotioe 

Statute requiring notice to be giv¬ 
en of proceedings creating drainage 
district was held inapplicable to re¬ 
organization pioceedings and no spe¬ 
cial notice of 1 eorganization of drain¬ 
age district was necessary to town¬ 
ships, as regards liability for diam- 
age tax, as organized townships 
were not “owners” of public highway 
within statute requiring notice of 
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hearings on reorganization of drain¬ 
age districts, and tracts included in 
drainage district, described in arti¬ 
cles of assoc lation, petition, and in 
decree opposite names of owners 
without excluding therefrom land 
over which public highways ran, 
were held sufllcient designation of 
ownership of highways under drain¬ 
age .statute.—Norbciine Land Drain¬ 
age Dist Co of Carroll County v. 
Cherry Valley Tp , of Carroll County, 
31 SW2d 201, 325 Mo 1197. 

38. Cal —Pc'ople v La Rue, 8 P. 84, 
67 Cal 526 

Ill—Pc'ople V Schafer, 81 N E 786. 
228 Ill 17. 

37. Mo—^Wilson v. King’s Lake 
Drainage & Levee Dist. 165 S W 
734, 257 Mo 266, aflfirming 158 S. 
W. 931, 176 Mo.App 470 

38. Mo.—In re Squaw Creek Drain¬ 
age Dist No. 1, 289 S W. 19, 221 
Mo App 911. 

39. Mo.—In re Squaw Creek Drain¬ 
age Dist No 1. supra. 

40. Mo —In re Squaw Creek Drain¬ 
age Dist. No 1, supra 

41- Mo.—In re Squaw Creek Drain¬ 
age Dist No 1, supra. 

48. Mo.—Little River Drainage Dist. 

v. Houck. App., 137 S.W.2d 666. 
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the reasons mentioned in the statute,^^ and a prop¬ 
er notice of intention to consolidate must be pub¬ 
lished.^^ A description in an order consolidating 
drainage districts which included all the lands 
within such districts and no other lands was held 
sufficient, notwithstanding it did no*t follow the 
language of the description of the separate dis¬ 
tricts.^® 

§ 11. - Commissioners and Other Officers 

a. In general 

b. Eligibility and qualifications 

c. Term of office, removal, and vacan¬ 

cies 

a. In General 

The legislature may designate the officers of a drain¬ 
age district and the mode of their selection, and their 
right to hold office cannot be collaterally attacked. 

The legislature having authority to provide for 
the construction of drains and the organization of 
drainage districts, in the absence of constitutional 


provision to the contrary, this general power car¬ 
ries with It, by necessary implication, all other pow¬ 
ers necessary to make the general authority effec¬ 
tive and to accomplish the results intended. Hence, 
the legislature may designate the officers to con¬ 
struct and maintain drains and the mode of their 
selection.^® The power to appoint drain commis¬ 
sioners may be conferred upon the governor,^'^ or 
the legislature may provide for the appointment 
of drainage officers by the boards of commissioners 
or police juries of the counties or parishes in which 
the districts arc organized,^® by the highway com¬ 
missioners,^^ by the town clerk,®® by a justice of 
the peace,®^ or by the courts.®^ -It has been held 
that the judge of a court designated by statute to 
appoint drainage commissioners is not disquali¬ 
fied from exercising such power of appointment 
because he is an owner of lands to be affected by 
the proceedings,®^ and the interest of the clerk 
in a tract of land in the district does not disqualify 
him from making such appointment.®4 


Ho election to function under later 
■tatnte 

The act of the board of super¬ 
visors of a drainagre district organ¬ 
ized under the act of 1900, Rev St. 
1909 §8 &496—5541, as amended by L 
1911 p 205, in certifying under the 
provisions of the Circuit Court 
Drainage Act 1913, L1913 pp 263, 
266, 88 52 62, now Rev St 1919 88 

4428, 4438, taxes levied and to be 
collected, was a specific administra¬ 
tive detail, and did not forfeit any 
of the rights, powers, liens, or reme¬ 
dies preserved to the district by 8 
62, nor operate as an election to 
function under the act of 1913 — 
State ex rel. Kinder v. Inter-River 
Drainage Dist., 246 SW. 282, 296 Mo 
320. 

43. Wash.—Thurston County v 

Clausen, 204 P. 787, 118 Wash. 

653 

Stage of work in districts 

Although drainage districts can 
be consolidated only to secure econ¬ 
omy of maintenance, consolidation 
for that purpose may be author¬ 
ized at whatever stage the work in 
the separate districts may be when 
the economy is ascertained, in view 
of the statutes.—Thurston County 
V. Clausen, supra. 

44b Plans 

Since notice declaring an intention 
to consolidate drainage districts and 
stating time for hearing objections 
is required to be published and 
posted in public places in each dis¬ 
trict, the landowners cannot contend 
they were deprived of their day in 
court to object to the plans of the 
consolidated district, which had been 
adopted by the separate districts be¬ 


fore consolidation —Thurston Coun¬ 
ty V Clausen, supra. 

46. Wash —Thurston County v 
Clausen, supra 

46. Minn.—In re Red Lake Drain¬ 
age and Conservancy Dist, 192 N 
W 184, 164 Minn 442. 

Mont —In re Valle> Center Dram 
Dist, Big Horn Countv, 211 P 
218, 222, 64 Mont 645, citing Cor¬ 
pus Jtiris. 

19 C J p 625 note 97. 

47. Mich.—^Atty.-Gen. v. McClear, 
109 NW 27, 146 Mich. 46. 

48. La.—State ex rel Perry v 
Buchler. 117 So 814. 166 La 743 

19 C J p 625 note 99. 
Seoominsndatioa by landowners 

(1) “Majority in number of land- 
owners in district” in statute relat¬ 
ing to appointment of drainage com¬ 
missioner held to mean majority of 
those signing petitions.—State ex 
rel. Ferry v Buchler, supra. 

(2) Under a statute providing 
that, *‘when there is a contest over 
the appointment of commissioners, 
the police jury shall give the ap¬ 
pointment to those commissioners 
who are recommended by landowners 
owning the majority in number of 
acres of land in said district, or 
who are recommended by a majority 
in number of the landowners in said 
district, in the discretion of the 
police jury,” police jury had dis¬ 
cretion to appoint commissioner 
recommended by majority of liind- 
owners participating in contest.— 
State ex rel. Fleury v. Conway, 118 
So 89, 166 La. 846, dismissing cer¬ 
tiorari 8 Lia.App. 717. 
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Adjoining parishes’ land included 

That drainage district includes 
land in adjoining parishes does not 
change statutory method of select¬ 
ing drainage commissioner, when of¬ 
fice is contested —State ex rel Fleu¬ 
ry V Dauenhauer 4 La App 119 
»49. HI —People v. Dyer, 69 N E 70, 
205 Ill. 576 

50. Ill—People v Moirell, 84 N E 
644, 234 111. 47—People v Gary, 
63 N E 749, 196 Ill 310 
61. Ill — Smith V People, 29 N E 
676, 140 Ill 366, affirming 39 Ill. 
App 238 

52. Ky —Taylor v Landrum, 43 S. 
W 2d 347. 241 Ky. 79. 

19 G J p 625 note 4. 

Alternative statutes 

Where statutes create two inde¬ 
pendent, separate, and alternative 
codes or systems of reclaiming wet 
lands, the court in appointing offi¬ 
cers must recognize the acts as dis¬ 
tinct systems which cannot be in¬ 
tegrated at the will of the court.— 
Board of Drainage Com’rs for Web¬ 
ster County v. McGill, 66 S.W.2d 
91. 251 Ky. 400. 
l>uring oontinuanoe 

Appointment of commissioner for 
outlet drainage district during pe¬ 
riod of continuance of proceedings 
from one term to another held not 
void, since under the statute county 
court is open at any time for ap¬ 
pointment or removal of commis¬ 
sioner.—Sproul v. Springman, 147 N. 
E. 131, 316 Ill. 271. 

53. N.T.—In re Ryers, 72 N.T. 1, 
28 Am.R. 88. 

54. N.C. — ^White v. Lane. 68 S.S2. 
896, 163 N.C. 14. 
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While a court order appointing commissioners 
should be made subsequent to the order establish¬ 
ing the district,®^ the inclusion of an order ap¬ 
pointing commissioners in the order establishing 
the district does not affect the validity of the order 
appointing commissioners.®® In some jurisdictions, 
no appeal lies from the order appointing commis¬ 
sioners,®*^ even though the appointment of com¬ 
missioners is made by the court in proceedings to 
establish a drainage district,®® and a statute au¬ 
thorizing an appeal has no application to an order 
of appointment made before the statute went into 
effect, although entered thereafter.®® 

Sometimes the statutes provide for the election of 
drainage officers by a vote of the landowners or 
qualified electors of the district,®® the election to be 
conducted in the mode provided for general county 
elections.®^ A statute requiring directors of a 
drainage district to be elected by resident taxpay¬ 
ers does not violate a constitutional provision that 
no property qualification shall be required for any 
vote at any clection.®2 The statute may authorize 
the court, or clerk thereof, to appoint such officers 
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after they have been elected by a majority of the 
landowners in the district.®® 

Collateral attack. The right of drainage com¬ 
missioners to hold office cannot be collaterally at¬ 
tacked,®^ as by an action to enjoin the issuance of 
bonds by the commissioners so appointed.®® 

Vacating appointment. An order vacating the ap¬ 
pointment of commissioners for the organization of 
a drainage district cannot be complained of by land- 
owners whose lands are not affected and who are 
not injured.®® 

b. Eligibility and Qualifications 

The eligibility and qualifications of drainage officers 
are such as are prescribed by statute and ordinarily a 
bond and oath of office are required. 

The qualifications of drainage commissioners are 
such as are prescribed by statute,®*^ the statutes gen¬ 
erally providing that they shall be “competent” or 
“disinterested” persons.®® Drainage commissioners 
are not disqualified by the mere fact of their own¬ 
ership of lands lying in the drainage district,®® and 
some statutes expressly require that such officers 
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55. Miss—Elmore v. Alexander, 

134 So 144, 160 Miss 361. 

5CL Miss —Elmore v. Alexander, su¬ 
pra 

57. Miss.—Elmore v. Alexander, su¬ 
pra 

68. Miss.—Elmore ▼. Alexander, su¬ 
pra 

Wis.—In re Horieon Drain Dist 108 
N W 198. 129 Wis 42 
69- Wis.—In re Horieon Drain. Dist., 
supra 

GO. Mo —State ex rel Byrd v. 

Knott, App., 75 S W.2d 86 
19 C J p 625 note 8. 

61. Kan.—Erhart v. Kaw Valley 
Drain Dist., 139 P 175, 91 Kan. 
914. 

19 C.J. p 626 note 9 
68 . Kan.—State v. Monaghan, 84 
P. 130, 72 Kan. 492, 115 Am.S.R. 
224, 7 AnnCas. 661. 
ea N.C.—Mann v. Gibbs, 72 S E. 82, 
156 NC. 44. 

19 C J. p 626 note 11 
64. Ark—^Boyce v. Clapham, 219 S 
W 24, 142 Ark 519. 

Ky.—Bard v. Board of Drainage 
Com*rs of Hickman County, 118 S. 
W.2d 1013, 274 Ky. 491 
La.—S tate ex rel. Sellers v. Fifth 
Jefferson Drainage Dist., 92 So 
&92, 151 L.a 1006. 

19 C.J. p 626 note 14. 

Collateral attack on insufficiency of 
bond see infra subdivision b. 
IMractor of subdistrict 

Director of subdrainage district 
is a de facto officer, and his title and 
right to act for subdistrict cannot be 


inquired into in a collateral proceed¬ 
ing by a landowner to enjoin the of¬ 
ficers of drainage district from en- 
forc mg collection of taxes —J W & 
M D. Dickinson v Cypress Creek 
Drainage Dist, 213 S.W. 1, 139 Ark 
76 

65- NC—White v. Lane, 68 SE 
895, 153 NC. 14 

66- Ill —Hansmeyer v. Indian Creek 
Drainage Dist. No. 2, 120 N E 321, 
284 Ill 458. 

67- Ind —^Hardin v. Cook, 105 N.E. 
231, 181 Ind. 698. 

19 C J. p 626 note 17. 

68. Ind.—Small v Buchanan, 76 N. 

E 167, 165 Ind 549 
19 C J. p 626 note 18. 

DisqualilLcatiou may not bo avoid¬ 
ed 

Disqualification of one member of 
board of supervisors, who cast the 
deciding vote on establishment of 
drainage district when he had a 
substantial property interest, may 
not be avoided on theory of per¬ 
formance of administrative duty, on 
the ground that no statute demands 
that he be disinterested, as the 
spirit of all the statutes demands it, 
on the ground that an appeal to dis¬ 
trict court is allowed, since such ap¬ 
peal is a limited one, and not on 
the merits, on the ground of inabili¬ 
ty of courts to Interfere with legis¬ 
lative action, as public policy de¬ 
mands that even what is in strict¬ 
ness legislation shall be free from 
Improper Influence, nor on the 
ground that he was so placed by 
statute that unless he acted Justice 
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would fail, where there were two 
other members of the hoard who 
were qualified to net and to establish 
the drain since the fact that they 
were unable to agree does not com¬ 
pel action by disqualified member 
ex necessitate, as he could resign.— 
Stahl V Board of Sup’rs of Ringgold 
County, 175 N W. 772, 187 Iowa 1342, 
11 AL.R 185. 

69. Ark —Oates v. Cypress Creek 
Drainage Dist., 205 S W. 293. 135 
Ark 149 

Mont —In re Valley Center Drain 
Dist, Big Horn County, 211 P. 
218, 221, 64 Mont. 545, quoting 

Corpus Jbxis- 
19 C J. p 626 note 19. 

Competent 

(1) The term as used in a stat¬ 
ute requiring drainage commission¬ 
ers to be competent means those 
who are not only possessed of suf¬ 
ficient skill and Intelligence to dis¬ 
charge properly the duties to be 
performed by a commissioner under 
the statute, but who are also disin¬ 
terested and not near of kin to any 
party to the cause —King’s Lake 
Drainage & Levee Dist. v. Jamison, 
75 S.W. 679, 176 Mo 557. 

(2) The term "competent,” as used 

in Rev.St.l898 6 1379-13, which 

provides that the court shall appoint 
three competent persons as drainage 
commissioners, docs not mean "dis¬ 
interested.” and owners of land 
within the proposed district are not 
disqualified from acting as commis¬ 
sioners, nor does ownership of such 
lands disqualify independent of the 
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shall be owners of land within the district.*^® In 
some jurisdictions the statutes require that the of¬ 
ficers of a drainage district shall be residents of 
the county in which the district is situated,while 
in others residence in the county or district is not 
necessary ^ nonresident of the state cannot 

act as a commissioner of an outlet drainage dis¬ 
trict under some statutes. 

In some jurisdictions, county commissioners are 
required to act as drainage commissioners;^^ but 
a member of the county board has been held ineligi¬ 
ble to the office of drain commissioner, where the 
county board is given supervision over the action 
of the commissioners and power of removal for 
cause.'^S Under some statutes the highway com¬ 
missioners act as drainage commissioners,*^® under 
others they are disqualified.^^ A statute requiring 
directors of drainage districts to be freeholders does 
not violate a constitutional provision that no prop¬ 
erty qualifications shall be required for any public 
office.*^* 

Determination. The eligibility of one appointed 
commissioner must be determined when and if he 


takes the oath of office in the manner prescribed 
by law.*^® 

Oath of office. No oath of office is required to 
be taken by drainage commissioners unless the stat¬ 
ute so provides.^® In some jurisdictions, however, 
the statute requires an oath, and prescribes its 
form.®^ 

Bond. Most of the statutes require the drainage 
officers appointed thereunder to give bond for good 
and sufficient suret>,^2 j^e failure to give bond 
does not ipso facto create a vacancy *3 Although 
drainage commissioners execute bonds in an amount 
less than that required by statute, they are never¬ 
theless de facto officers, whose acts cannot be col¬ 
laterally attacked,as by certiorari to review the 
proceedings to establish a drainage district.®® 

c. Term of Office, Removal, and Vacancies 

The term of office, removal, and filling of vacancies 
depend on statutory provisions, removal by the court or 
by petition of landowners being provided for in some Ju¬ 
risdictions. 

The term of office of officers of a drainage dis¬ 
trict is dependent on statutory provisions,®® and 


statute —In re Cranberry Creek 
Drain. Dist, 107 NW 25, 128 Wis 
98. 

TO. Neb—Nemaha Valley Dram 
Dist. v Marconnit, 134 NW 177, 
90 Neb 514 

Parcliase of other lands 

(1) Public policy does not prevent 
commissioner of drainagre district 
from pun ha«sing other lands in dis¬ 
trict from other private owners, in 
addition to those lands whiv.h com¬ 
missioner owned when he assumed 
office—Bishop V. Gregory, Ark, 144 
S.W.2d 1083. 

(2) The mere fact that a drain¬ 

age district commissioner purchased 
an interest in timber on lands in 
the district contingent upon the or¬ 
ganization of the district is not suf- 
flcienl to invalidate the district for 
fraud —Oates v. Cypress Creek 
Drainage Dist, 205 S W. 293, 135 

Ark 149 

71. Nob.—Nemaha Vallty Drain 
Dist V Marconnit, 134 NW 177, 
90 Neb 514 

72. Mo—Birmingham Drain Dist 
V Chicago. M & St. P H. Co, 178 
S.W. 893. 266 Mo 60 

19 C J. p 626 note 22 

73. Ill —Sproul V Springman, 147 
N.E 131, 316 Ill 271. 

74. Ill —Land Owners v. People, 
113 111. 296 

Okl.—Lincoln County v. Robertson, 
130 P. 947. 35 Okl 616. 

TSta Mich —Kinyon v. Duchene, 21 
Mich. 498. 

19 C.J. p 626 note 24. 


76. Ill —People v Morrell, 84 N K 
614. 234 111 47 

19 C J p 627 note 25. 

77. Mich—Auditor General v Bolt, 
111 NW 74. 147 Mich 283 

19 C J p 627 note 26 

78. Kan—State v Monahan, 84 P 

130 72 Kan 492, 115 Am S R 224. 

7 Ann Cas 661 

78. Miss—Elmore v Alexander, 134 
So 144. 160 Miss 361 

83. Mi<h—Auditor General v. Bolt. 
Ill NW 74, 147 Mich 2S3 

81. Ill —People V, Gary, 63 N E 
749, 196 Ill 310 

82. N Y —Whitney v Considlne In¬ 
vesting Co. 178 N.Y S. 68. 

19 C J p 627 note 32. 

Correction 

Under Comp L1916 § 12488, bond 
of drain commissioner approved iiy 
board of supervisors instead of bv 
county clerk, county treasurer, and 
probate Judge, may properly be cor¬ 
rected —Whrte V Palmer, 206 N W. 
539. 233 Mich. 32. 

Amount where statute amended 
Drainage commissioners appointed 
under the drainage act of 1912 (Ky 
St. § 2380, subsecs 1—50), prior to its 
amendment in 1918 (Acts 1918 c 
114), were required to give bond In 
the sum of live thousand dollars 
after the passage of the drainage 
act of 1918 (Ky St Suppl 1918 § 

2380b, subsecs 1—61), and until ex- 
piiation of their terms, although the 
latter act only requires a bond of 
two thousand five hundred dollars 
— ^Board of Drainage ComTs of Me- 
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Cracken County v. Lang, 218 S W. 
736 187 Ky 123. 

Continnes Into enhsegnent term 
Obligation of dram commissioner’s 
prior bond continues Into subsequent 
l<‘rin until subsequent bond beeomes 
effective and is effective without 
approval of officers designated by 
‘Statute, and the board of supervis¬ 
ors IS without authority to relea^^e 
surety on bond for former term — 
First Nat Bank v. Moon, 219 N.W 
243 Mich. 124. 

Snrplnsage 

Conditions added to statutory bond 
by engineer in ditch proc’oeding to 
those pre.scribcd by statute am sur¬ 
plus,ige—Yellow Ml diCirie Ccjiinty v 
Johnston, 222 N W 289, 176 Minn 
15 

83. Ill —People v. Bunyard, 147 Ill 
App 121. 

84. Wash—State v. Skagit County 
Si’pcr. Ct., 85 P. 264, 42 Wash 
491 

Collateral attack generally on right 
tc> hold office sec subdivision a of 
this section. 

85. Wash—State v. Skagit County 
Super. Ct, supra. 

86. Removal by repeal of statnte 

Legislature held authorized to en¬ 
act statute abolishing office of coun¬ 
ty drainage commissioner by repeal 
of statute under which commission¬ 
er held office.—Holt v. Clements, 97 
S W 2d 397, 266 Ky 646. 

Office not abolisliea 

Pub Acts 1917 No. 109, requiring 
that a special drain commissioner 
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while ordinarily commissioners continue in office 
until their successors are chosen and qualified, 
they are officers within the meaning of a constitu¬ 
tional provision prohibiting the extension of terms 
of officers.®^ However, if a drain commissioner 
resigns, he cannot act as such after his resigna¬ 
tion has been received by the court.®® Under some 
statutes, a majority of the landowners in number 
and acreage may petition for the removal of the 
commissioners and have them removed without 
cause,®® and, where there is no provision in a drain¬ 
age statute for appeal from an order removing com¬ 
missioners, no appeal may be taken from such or¬ 
der ®i A court having power to appoint drainage 
commissioners has power likewise to remove them.®^ 

The legislature may provide for the removal of 
one set of officers and the appointment of others in 
a different mode,®® and some of the statutes pro¬ 
vide for the substitution of one commissioner for 
the board of commissioners, as upon petition signed 
by a majority of landowners representing a majori¬ 
ty of the acreage in the district,®^ and the petition¬ 


ers may withdraw or reinstate their names at any 
time before action on the petition.®® 

The removal of a drainage commissioner from 
the town from which he was appointed has been 
held to create a vacancy in the office.®® 

Failure to file designated reports has been held 
not ipso facto to create a forfeiture of office,®"^ and 
where the failure to file such reports within the 
proper time is waived by appropriate state officers’ 
acceptance of the report, the drainage officers can¬ 
not be ousted from office by quo warranto.®® 

Filling vacancies. The mode of filling vacancies 
in the office is generally prescribed by statute.®® In 
some jurisdictions the governor is authorized to 
appoint a pro tempore drainage commissioner 
in others, the court has power to appoint another 
commissioner to fill the vacancy caused by the res¬ 
ignation of a commissionerin others, vacancies 
are filled by election ,® while in still others the re¬ 
maining members of the board select the successor 
of a member who has resigned.^ 


Sthull bo a disinterested count> drain 
cominismoner of an adjoining or a 
noarliy founly, and limiting his du¬ 
ties to making an apportionment of 
benefits, do«‘s not abolish the ofTlce 
of spec lal dram commissioner ap- 
pomud under prior act, so as to 
make \oid a tontratt enti'red into 
bv a special drain commissioner ap¬ 
pointed by the piobale eoui t — 
Woolman C^cnist Co v Sampson, tSS 
N W 420, 219 Mich 125 
Statute not absurd or unreasonable 

The timendnient of Sariitarv llis- 
tiKt Act under L 18S9 p 127 § 3, 
In Ij1‘)07 p 288, providing for the 
tbilion of the president of the 
board of trustees bv the electors 
at eac h countv election without fix¬ 
ing the term of such president when 
construed to recjuiic .such election 
every two years although the term 
of the trustees is six years, is not 
absurd or unreasonable so as to re¬ 
quire its construction as giving the 
president his office for the full six- 
year term to which he was elected 
as trustee—People v. Brundage, 129 
N K 500, 296 III 197. 

Statute held vaUd 

Fla L 1917 c 7430, does not violate 
Const.Fla art 6 § 7, it not creating 
the office of drainage supervisor for 
a greater period than four years — 
Everglades Drainage League v Na¬ 
poleon B Broward Drainage Dist, 
D C Fla, 253 F. 246, appeal dis- 

mis.sed 40 S Ct. 219, 251 U.S 567, 64 
LEd 418 

87. Mich.—First Nat. Bank v. 

Moon, 219 N W. 625, 243 Mich. 

124 

19 C.J. p 627 note 36. 
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Z>e Jure officer 

Drain commissioner is de jure of- 
fl< er during hold-over period. If 
successor fails to qualify—First 
Nat Bank v Moon, 219 NW 625, 
243 Mi<h 124 

88 . Ky —Board of Drainage Com’rs 
of McCracken Countv v Lang, 21S 
SW 736 187 Ky 123 
8 D. NY—Olmsted v Dennis, 77 N 
Y ,178 

30. Ark—Frazier v Kibler, 224 S 
W 960 145 Ark 517 
Petition and motion to docket 

Where on the day a petition was 
filed to r«‘mo''e the commissioners 
of a diainage district under a stat¬ 
ute, petitioners filed a motion to 
docket the case, the petition being 
rt.1 erred to and made part theieof, 
the motion and petition should be 
considered together to determine 
whether or not a cause of action for 
removal was stated —Frazier v 
Kibler, supra 

91. Miss —Richardson v Board of 
Sup’rs of Neshoba County, 91 So 
565, 128 Miss 869 

92. Ky.—Taylor v Landrum. 43 S 
W 2d 34 7, 241 Ky 79—Board of 
Drainage Com’rs of McCr.uken 
County V. Lang. 218 SW 736, 187 
Ky. 123. 

NY—In re Underhill, 32 Hun 449 

93. Ill —Smith V People, 29 N E 
676, 140 Ill. "SSS, affirming 39 Ill 
App 238. 

PTohibitlnfiT displacement 

Act prohibiting displacement of 
commissioners of special district 
was held to mean that offices could 
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not be filled until expiration of 
terms or vacancy—Winton v Bart¬ 
lett, 27 SW2d 100, 181 Ark 669 

94. Ill —Snedeker v Matter Sims 
Drain Dist 124 Ill App 380—La- 
go w V Robeson, 69 Ill App 176 
affirmed 47 N E 1045. 167 Ill 615 

95. Ill—Snedeker v Matter Sims 
Dram Dist, 124 Ill App 380 

96. Ill —People V Morrell, 84 N B 
644, 231 Ill 47 

97. Ill —People ex rel Loesch v 
Link, 259 111 App 126 

98. Ill —I’eople ex rel Loesch v. 
Link, supra 

99. Mo power in remainingr com. 
mlssloners 

Since, under statute, the police 
jury' had authority to appoint three 
of five drainage commissioners and 
to fill vacan< les accordingly, and 
the governor h.id authority to ap¬ 
point the two others and to fill va¬ 
cancies, when three of five commis¬ 
sioners became disqualified the two 
remaining commissioners had no au¬ 
thority to fill such vacancies—Stur- 
devant v Winn. 98 So 739, 155 La. 
12 

1. Mich —Attorney General v Mc- 
Clcar, 109 NW 27, 146 Mich 45. 

2. Ind —Pinney v Powers, 104 N. 
E 857, 182 Ind 145—McMullen v. 
State, 4 NE 903, 105 Ind. 334 

3. Ill.—People V. Morrell, 84 N.E. 
644, 234 Ill 47. 

19 C J. p 627 note 46. 

4. Or.—State v. Nyssa-Arcadla 
Drain. Dist., 167 P. 804. 80 Or. 
624. 
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§ 12. - Powers, Proceedings and Liabil¬ 

ities of Districts and Commissions 

a. In general 

b. Indebtedness and securities 

c. Duties and liabilities of officers 

d Compensation of officers 

a. In General 

The powers of drainage districts and their officers is 
limited to those expressiy granted by the legislature or 
necessarily implied from the powers conferred; and the 
prevailing view is that they are not liable for the negli¬ 
gent or malicious acts of their agents. 

Drainage districts are subdivisions of the state 
exercising the powers granted them for the purpose 
of their creation within their territorial jurisdic¬ 
tion as fully, and by the same authority, as the mu¬ 
nicipal corporations of the state exercise the pow¬ 
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ers vested by their charters; and the districts so 
created may be vested with all the necessary au¬ 
thority to do whatever may be necessary to accom¬ 
plish the purposes of their creation.® The district 
derives its powers and duties from the statutes,® 
not from the court creating it; and the court can 
merely ascertain whether the requirements of the 
statutes, after the organization of a district, are 
complied with, and may not add to nor take from 
the powers of the district.*^ While such districts 
have governmental^ powers not granted to cities 
and towns, nor possessed by private individuals,*^ 
their powers are limited to those granted by the leg¬ 
islature^® and such as are necessarily implied or in¬ 
cident to those expressly granted and which arc in¬ 
dispensable to enable the district to carry out its 
declared object, purposes, and expressed powers.^^ 
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5. U.S —^Wabash Ry Co v South 

Daviess County Drainage Dist, C 
C.A Mo, 12 F 2d 909, certiorari 

denied 47 S Ct 455, 273 US. 761. 
71 L Bd 873, error dismissed 47 
set 658, 274 U.S 764, 71 L Ed 
1328 

19 CJ p 627 note 50. 

Purchase of machinery 

Defense of ultra vires held not 
available to corporate drainage dis¬ 
trict to defeat liability for machin¬ 
ery purchased, where corporation 
had general powers in draining dis¬ 
trict —Fairbanks, Morse & Co v 
Highland Glades Drainage Dist., D. 
C Fla . 43 F 2d 867. 

Conflict with city 

(1) City acquie.scing in organiza¬ 

tion of drainage district could not 
complain in respect of requirement 
of securing district’s consent for 
drainage into ditches—Harris Coun¬ 
ty Drainage Dist. No. 12 v. City of 
Houston, Tex Com App , 35 S W 2d 

118, reversing. Civ App., 11 S W.2d 
833 

(2) Drainage district, composed 
of territory partially within city, 
was without right to interfere with 
city in making of improvements nec¬ 
essary for protection of property, 
health, and general welfare —Harris 
County Drainage Dist. No. 12 v. 
City of Houston, supra 

6. US —Kochtitzky v. Mercantile 
Trust Co. C C.A Ark., 16 F 2d 227. 

Ill —Foutch V. Zempel, 163 N E 546, 
332 Ill. 192 
19 C J p 627 note 51 
Duty of Baiiitary district to produce 
continuous flow 

(1) Chicago sanitary district must 
turn sufficient water into canal to 
prevent its being obnoxious at in¬ 
stant sewage comes into canal, but 
statute requiring sanitary district 
“to produce a continuous flow” does 
not require amount of water turned 


into channel to be uniform or con¬ 
tinuous—Coal Creek Drainage & 
Levee Dist. v. Sanitary Dist of Chi¬ 
cago. 167 N.E 807, ^36 Ill 11. re¬ 
versing 254 Ill App 289—Christie v. 
Sanitary Dist of Chicago, 256 Ill 
App 63 

(2) Statute providing for twenty 
thousand cubic feet of water per 
minute per one hundred thousand 
population of sanitary distrut pre¬ 
scribes minimum amount —Coal 
Creek Drainage & Lev«.e Dist v. 
Sanitary Dist of Chicago, supra 
7- Ill —Peciple V Lease, 93 N E 
783. 248 Ill 187. 

8 . Miss—Pryor v Goza, 159 So 99, 
172 Miss 46—Tallahatchie Drain¬ 
age Dist No 1 V Yocona-Talla- 
hatchie Drainage Dist No 1, 114 
So 264, 148 Miss 182 

9. Iowa—Miller v. Monona County, 
294 NW. 308 

10. US—Turner v. Hunt Drainage 
Dist , C C A Ill , 87 F 2d 167. 

Fla—Halifax Drainage Dist of Vo¬ 
lusia County v State, 185 So 123, 
134 Fla 471—Forbes Pioneer Boat 
Line V. Board of Com’rs of Ever¬ 
glades Drainage Dist., 82 So 346. 
77 Fla 742 

III —Lower Indian Creek Drainage 
and Levee Dist of Cass County v 
Vallery, 174 NE 842, 343 Ill 49— 
Corcoran v. Mud Creek Drainage 
Dist of Cass and Morgan Coun¬ 
ties. 168 N.E 609, 336 Ill. 211— 
Broadway Bank of St. Louis, Mo , 
V. McGee Creek Levee & Drainage 
Di.st, 127 NE 165, 292 Ill 560 
Kan —Slate v Kaw Valley Drainage 
Dist of Wyandotte County, 267 P 
31. 126 Kan 43 

Ky—Taylor v Fidelity & Casualty 
Co of New York. 66 S W,2d 410. 
246 Ky 698. 

Mo—Grand River Drainage Dist of 
Cass and Bates Counties v Reid, 
111 SW.2d 151. 341 Mo 1246— 
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Thompson v City of Malden. App , 
118 SW2d 1059—Drainage Dist. 
No 23 of New Madrid County v. 
Hctlage, 102 S W 2d 702. 231 Mo 
App 355. 

Validating statute not extension of 
power 

A statute validating bonds, notes, 
etc, of a district was held not to 
extend the power of the district to 
do that which was clearly out.side 
Its authority—Planters’ Bank of 
Clarksdale v. Yazoo-Cold water 
Drainage Di&t, 126 So 9, 156 Miss 
297 

Powers under special statute not re- 
voked 

Statute making drainage districts 
created by special acts drainage dis¬ 
tricts under general drainage law 
does not take away from such dis¬ 
tricts “powers” conferred upon them 
that are not inconsistent with gen¬ 
eral law —Berry v Cousart Bayou 
Drainage Dist, 28 S.W 2d 1060, 181 
Ark 974 

Creating nnisanoe 

A drainage district, being a spe¬ 
cial creation of legislature, cannot 
create a nuisance while operating 
within ambit of powers constitu¬ 
tionally delegated —Miller v Mon¬ 
ona County, Iowa, 294 N W 308 

11. Fla—State ex rel Vans Agnew 
V Johnson, IBO So 111, 112 Fla 7. 
Ill —Pr.ange v O’Meara, 14 N E 2d 
220, 368 Ill 362—Corcoran v Mud 
Creek Drainage Dist of Cass and 
Morgan Counties, 168 N.E. 509, 336 
Ill. 211 

Ky —Taylor v Fidelity & Casualty 
Co of New York, 65 S W 2d 410, 
246 Ky 598 

Acts individual may do 

A legally organized district may 
do whatever an individual landown¬ 
er may do in protecting and improv¬ 
ing his property —Jefferson County 
Drainage Dist. No. 6 v. McFaddin, 
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While such a district has exclusive jurisdiction over 
surface water drainage within its boundaries, and 
the private drainage rights of owners of land with¬ 
in a district become merged in and are supplanted 
by rights relative thereto conferred by statute on 
the district,where a district conveys water from 
one drainage area or watershed into a natural 
drainage outlet of another district, it must pay rea¬ 
sonable compensation incident to the disposition of 
such watcr.ii 

Drainage boards or officers exercise a part of the 
sovereign power of the slate, and arc invested with 
the functions of local government within their dis¬ 
trict s,i-'» but they have only such powers as are ex- 
]>ressly conferred by statute, or are necessarily im- 
])lied from the powers conferred.^® While the dis¬ 
cretion of officers of a district may be exercised 


without interference by the courts, in the absence 
of bad faith,!*^ they may not by mere assumption of 
authority legally do that which they have no au¬ 
thority to do.i® They arc not authorized to act out¬ 
side of their district, and if they do, their proceed¬ 
ings are illegal and void.^^ Where a drainage dis¬ 
trict has been enlarged, the authority of the drainage 
commissioners is extended so as to be coextensive 
with the district as enlarged,2® and, conversely, they 
have no jurisdiction over land originally a part of 
the district, but excluded on reorganization.^! 
Their acts and proceedings will be presumed legal 
and regular unless expressly attacked on specific 
grounds, and the courts will not examine into them 
on sweeping allegations of irregularity 22 The au¬ 
thority of drain commissioners is joint and proceed¬ 
ings taken by a majority thereof are valid, 23 and 


Tex ri\ App , 291 S W 322, affirmed, 
McFaddin v Jefferson Coilnty Drain¬ 
age Dist, No. 6, Com App , 4 S W 2d 
33 

Reasonableness is the test of va¬ 
lidity of an order of a diainagc dis¬ 
trict—State ox rel. Harley v Do¬ 
lose Bros. Co, 102 P 2d 95. 151 Kan. 
801 

12. Kan—State v. North Topeka 

Drainage Dist of Shawnee Coun¬ 
ty. 299 P 637, 133 Kan 274— 

Schrag v. Blaze Fork Drainage 
Dist, 237 P 1047, 119 Kan 169 

13. Miss —Toler v Bear Creek 

Drainage Dist., 106 So 88, 141 

Miss 851. 

14. Kan—Schrag v Blaze Fork 
Drainarrc Dist, 237 P. 1047. 119 
Kan 169 

15. ND—Walstad v. Dawson, 252 
N W 64, 64 ND 333 

Tcnn—Pritchard v .Tohnson-Tohy 
Const Co, 296 S W. 17, 156 Tenn. 
.571 

19 C J p 627 note 66. 

Authority exercised for state 

Board of commissioners of drain¬ 
age district IS agency of state, and 
authority conferred upon it is exer¬ 
cised for state, and not for subdivi¬ 
sion thereof or for any pmate pur¬ 
pose or company —^Arundel Corpora- 
tion V. Griffin, 103 So. 422, 89 Fla 
128. 

Agent of property owners 

The l)oard of commissioners of a 
district acts as the agent of the 
property owners whose interests are 
affected by the duties it performs — 
Keith V. Drainage Dist No. 7 of 
Poinsett County, 38 S W.2d 765. 183 
Ark 786. 

The county court, as a court, 
manages county court drainage dis¬ 
tricts under statutes in the same 
manner as it manages the county’s 
affairs—Thompson v City of Mal- 
len, Mo.App., 118 S W.2d 1059— 


Drainage Dist No 23 of New 
Madrid County v Hetlage, 102 S W 
2d 702, 231 Mo App 355 

16. TT S —Board of Com’rs of Kver- 
glades Drainage Dist v Forbes 
Ihoneer Boat Line, 86 So 190, 80 
Fla 252, reversed on other 
grounds Forbes Pioneer 13oat Line 

V. Board of (Vnn'rs of Everglades 
Drainage Dist. 42 S Ct 325, 25S 
U.S 338, 66 LEd 647 

Ark.—Shewmake v Hudson, 285 S 

W. 382. 171 Ark 739 

Ill—Hickey v Spring Creek I>rain- 
age Dist, 190 N.E 282, 256 Ill 
204. 

Iowa—Mitchell Countv v Odden, 
259 NW. 774, 210 Iowa 793 
N C —Mitchem v G.as!on Counlv 
lOiainagc Commission, 109 SE 
551. 1S2 NC 511 

ND— Walstad v Dawson, 252 N.W 
64. 64 ND 333 

SD—State v Risty, 213 NW 952. 
51 SD 336 

Wis —Town of Humboldt v. Schoen, 
170 NW 250. 168 Wis 414. 

19 C.J. p 628 note 57. 

G-eneral or special act controlling 
Comm I j-s loners of subdiatrict cre¬ 
ated under general law to drainage 
district organized under special act, 
although commissioners of special 
district, derive their authority from 
general law —Shewmake v Hudson, 
285 SW. 382, 171 Ark. 739. 

17- Ark—Hudson v Simonson, 279 
S W 780. 170 Ark 243 
Cal —Hershey v. Reclamation Dist 
No 108, 254 P 542, 200 Cal 550, 
followed in Browning v. Reclama¬ 
tion Dist. No. 108, 254 P 651, 200 
Cal 799. 

Iowa —Kemble v. Weaver, 206 N W. 
83, 200 Iowa 1333 

Kan —State v. North Topeka Drain¬ 
age Dist of Shawnee County. 299 
P. 637, 133 Kan. 274—Schrag v 
Blaze Fork Drainage Dist. 237 P 
1047, 119 Kan 169—Drainage Dist 
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No 3 of Sedgwick County v Riv¬ 
erside Drainage Dist of Sedgwick 
County. 178 P. 43.3 104 Kan 233. 

Administrative determinations not 
conclnsive 

Administrative determinations as 
to pioper public improvements are 
not conclusive, but they will be giv¬ 
en weight in determining whether 
authority has been properly exer¬ 
cised—Martin v Dade Muck Land 
Co, 116 So 449. 95 Fla 530, appeal 
dismissed M B G.irtls Properties 
V Martin, 49 S Ct 25, 278 US 560, 
7.3 LEd 505 

18. Mich —Lake Tp , Macomb 
Countv, V Millar, 241 N W. 237, 
257 Mich 135 

19- Ill—Corcoran v Mud Cieek 
Drainage Dist of Cass and Mor¬ 
gan Counties. 168 NE 509, 336 

Ill 211 

19 C J p 628 note 58 
ITsing money outside district 

Money voted to construct drainage 
s>stem within bounds of drainage 
district could not be usi*d outside 
drainage di<-trict—Jefferson County 
Drainage Dist No 6 v McFaddln, 
Tex Civ App , 291 SW 322, affirmed 
McFaddln v Jefter-.on County Drain¬ 
age Dist No 6, Coni App., 4 S W 2d 
33 

20. Ill.—People v. Young America 
Dram Com’rs, 32 N E. 688, 143 Ill. 
417 

21. Mo —State ox rel Drainage 
Dist No 28 of New Madrid Coun¬ 
ty V Thompson, 41 S W 2d 941, 
328 Mo. 728 

22 . La—Degravelle v. Iberia & St. 
M Dram. Dist, 29 So. 302. 104 
La 703 

23. N.D.—Turnquist v Cass County 
Dram Com’rs, 92 NW 52, 11 N. 
D. 514. 

Surviving board 

Where law provided for appoint- 
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a drainage board need not be the same in various 
proceedings for the establishment and operation of 

drains.24 

The authority of commissioners of districts es¬ 
tablished by mutual agreement is limited by the 
terms of the agreement."^ 

Contracts generally. The power of an irrigation 
district to enter into contracts and the validity of 
such contracts depend on statutory provisions which 
must be complied with,26 and the statutes under 
which contracts of a district are executed become 
part of the contract.27 When acting within the 
scope of their authority, the officers can bind land¬ 


owners by contracts,28 but an officer may not be¬ 
come interested in any contract on which he may 
be called to act or vote,2® and a contract in which 
an officer of the district has a personal interest is 

void.30 

Under some statutes, drainage boards or commis¬ 
sioners are authorized to employ such officers and 
agents as they may deem necessary,31 and may con¬ 
tract for the services of attorneys to represent the 
district,22 without notice to and hearing of land- 
owners,23 although under some statutes a contract 
for the services of an attorney must be apjiroved 
by the county judge.24 Statutory provisions as to 
such contracts must be complied with,2ii and a stat- 


ment of three persons to act as 
drainape district supervisors, and as 
body to perform public functions, 
but one died, the remaining living 
members, being majority of whole 
board, constituted surviving board 
of supervisors —Stale ex rel. Van*? 
Agnew v. Davidson, 156 So. 7, 115 
Fla 772. 

24. Mich—Mussen v. Zinn, 261 N 
W. 106, 271 Mich. 667. 

25. Ill.—People v. Curry. 114 NK 
674. 276 Ill 324. 

26. GonveyaxLoe 

Agreement of secretary of drain¬ 
age district to draw on holder of 
mortgage for amount of unpaid 
drainage assessments and give quit¬ 
claim deed con.stituted valid and 
specifically enforceable contract to 
convey although made without writ- 
en authority—Blanton v Jonesboro 
Bldg & Lioan Ass’n, 3 S W 2d 964. 
176 Ark. 315. 

Preliminary proceedings 

(1) A contract which will fix a 
liability on the district must be ap¬ 
proved by the court, and prelimin¬ 
ary thereto landowners have a right 
to be heard—Prange v. O’Meara, 14 
NK 2d 220. 368 Ill 362 

(2) A statute requiring that con¬ 
tracts for work to be done by a san¬ 
itary district be let to the lowest 
biddfr, where the expense will ex¬ 
ceed five hundred dollars, does not 
apply to the purchase of supplies 
by the district even though thev 
exceed five hundred dollars in cost 
—R»*ese V Sanitary DIst of Chica¬ 
go, 272 Ill App 315 

27. Ark—Oliver & Oliver v We.st- 
ern Clav Drainage Dist, 61 S W 
2d 442. 187 Ark 539 

28. Miss —Bank of Commerce & 
Trust Co v Commissioners of 
Tallahatchie Drainage Dist No 1, 
128 So. 91. 157 Miss 336. 

29- Ill —Peabody v Sanitary Dist 
of Chicago, 235 Ill App 265 

38. Ill —Peabody v. Sanitary Dist. 
of Chicago, supra. 


31. Ark—Wallace v. McCartney, 
252 SW 600. 159 Ark 617 

19 C .1 p 628 note 65 
l^obbyist 

Drainage district had no power to 
emplov' lobbv ist to pro< lire* another 
divi'-ion of government to perform 
functions for which -district was 
created—Planters* Bank c»f Clarks- 
dalc v Yazoo-Cold water Drainage 
Dist, 126 So 9, 156 Miss 297 

32. Fla—State ex rel Vans Agnew 
V Johnson, 150 So 111. 112 Fla 7 

Iowa—Kilpatrick v Mills Countj , 
288 NW 871. 227 Iowa 721 
19 C J p 628 note 66 
ITature of district considered 

Statute providing that board of 
drainage commissioners may employ 
attorney must be construed from 
point of view that it pertains to 
corporation discharging governmen¬ 
tal functions—Havs’ Kx’x v. Burns, 
288 S W 764. 216 Ky 827 
No arbitrary power 

A statute providing that the com¬ 
missioners of diainage district shall 
have power to employ such attor¬ 
neys as may be needed and to fix 
th«dr compensation docs not confer 
upon the commissioners either the 
power to compel attorneys to repre¬ 
sent the district, or to fix arbitrarily 
their fees after they are employed 
—Bayou Melo Drainage Dist v 
Chapline, 220 SW 807. 143 Ark 446 
To resist formation of new district 
Supervisors’ cmplo>inent on ap¬ 
peal of attorneys and engineer to 
resist proce<‘ding to establi«h new 
drainage district was unauthorized, 
and expense thereof could not be 
taxed —Christensen v. Agan, 230 N 
W 800. 200 Iowa 1315 
To collect assessments 

(1) It has been held that the 
supervisors of a drainage district 
are not the general agents of the 
district, and that they are not em- 
iJOWtTt d to bind the district by the 
emplovment of a special attorney to 
enforce the collection of assess¬ 
ments —Drainage Dist No. 1 v. 
Daudt, 74 Mo App 579. 
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(2) Joint board of supt*ivisors of 
drainage district w.is held tc^ hav'c* 
had implied authoritv' to emplov'^ 
counsel and take measures to col¬ 
lect assessments against state land, 
such right not bcung denied b> a 
constitutional provision that the 
peoT>le have a right frcclv to assc*ni- 
blf together to counsfl for tbc‘ com¬ 
mon good and to make known their 
opinions to their repr<‘senlatives and 
to petition for a rcdiess of griev¬ 
ances —Kemble v'^ Weaver, 206 N. 
W 83, 200 Iowa 1333 
Number of attorneys 

A drainage distric t was held em¬ 
powered under a statute authoriz¬ 
ing it to “employ” an attorney to 
employ as atlornevs for the district 
a firm of lawyc rs as against con¬ 
tentions that the district’s attorney 
was an officer, and that the office 
could not be filled by more than one 
person, the attorney being an em¬ 
ployee of which the district could 
employ more than one, and not an 
otfifc»r and the singular in such case 
including the plural —Arthaud v 
Grand River Drainage Dist, 232 S. 
W 264, 208 Mo App 233 
Attorney also acting as secretary 
Contract wherc*by drainage dis¬ 
trict employed a firm of attorneys 
to perform legal service's for the 
district, and whereby one of the at¬ 
torneys agreed to act as secretary 
of the district without additional 
compensation, held not against pub¬ 
lic policy—Arthaud v Grand River 
Drainage Dist., supra 

33. Fla—Cocoa-Uockledge Drain¬ 
age Dist V. Vans Agnew, 152 So. 
17. Ill Fla 675 

34. Tex—Hidalgo County Drain. 
Dist No 1 V Swearingen, Civ. 
App, 158 S W 211 

10 C J. p 628 note 67. 

35. Provision as to fees 

Contract by drainage district em¬ 
ploying attorneys for a specified 
compensation to “perform all legal 
services for said district in and 
through the circuit court only,’* was 
held not void for failure to provide 
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ute requiring a written contract has been held 
mandatory.36 However, in the absence of such a 
provision, an oral contract for legal services is 
valid Also the fees of persons employed arc 
dependent on statutory and contractual provi¬ 
sions, 38 and while an attorney rendering services, 
without a required written contract, was held not 
entitled to recover on quantum meruit,^® where the 
district accepted services under an invalid contract 
It was held bound to pay their value 

Where the statute gives the officers the right to 
discharge employees at will, the district incurs no 
liability for breach of contract in discharging an 


employee.'*^ 

Stipulations and compromises. A drainage dis¬ 
trict, like other municipal corporations, has power 
to compromise pending litigation,^ 2 and, under its 
power to make contracts, may enter into such stip¬ 
ulations as arc necessary for the accomplishment 
of the purposes for which it was organized.'^^ 

Torts. The prevailing view is that drainage dis¬ 
tricts are state agencies performing governmental 
functions, supra § 6, hence, subject to certain ex¬ 
ceptions,'*^ they are not liable for the negligent or 
malicious acts of their agents.'*^ However, it has 


for coinpon'^ation for sorvicess In 
other courts, under a statute rc 
quiring: a contract with attorney 
sp«*cifv “as far as possihlc” the ex¬ 
act amount to he paid tlie atlorncx 
in view of difflcuUy ol foieseeint: 
the* service'! to be performed in siicli 
other courts—Afthaud v Gi.ind 
ttn er I^rainajro Diat, 232 S W 264, 
208 Mo App 233 

36. Kv—Havs’ Kx*x v. Burns, 288 
S W 764, 216 Kv 827. 

Orders insuffleiont 

Orders of board of drainage com- 
mis«!inners held insufficient as writ¬ 
ten contract of employment of at¬ 
torney under statute—Hays’ Kx’x 

V Burns, supra 

37. Tex—Hidalgo Countv Drain 

Oist No 1 \ Swearingen, Civ 

App 158 SW 211 

1 9 C J p 028 note* 69. 

38. l^ixnitation of amount 

Undc'r ‘'Oinc statutes the fees of 
attorne^s •■o empKned must not ex¬ 
ceed a specified annual sum —Seitz 

V Meriwether. 169 S W 1175, 114 

Ark. 289—19 C .1. p 628 note 68. 
Where district eliminated as party 

Drainage district would be liable 
for fe<‘s of attorney contracting to 
defend action, although distiict wa^ 
eliminated as party thereto, in ab¬ 
sence of showing that payment of 
fees Tvas to be c’ontingont on quan¬ 
tum of services rendcied—Newber¬ 
ry V. Evans, 245 P. 227, 76 Cal App 
402 

Time of payment 

Whc‘re attoinevs were employed 
to defend and lendered service in 
defending actu^n of county board of 
supervisors, acting in their repre¬ 
sentative capacity as managers of 
drainage di'^trict, warrant for serv¬ 
ices rendered in the supreme court 
was not void as against puldic pol¬ 
icy becau.se serxicc^s had not been 
fully performed when claim was al¬ 
lowed and warrant issued, notwith¬ 
standing there was a change in man¬ 
agement pending uppc*al and portion 
of services were rendered ifter such 
change.—Kilpatrick v Mills Count>. 
288 NW. 871, 227 Iowa 721 


Expenses connected with official du¬ 
ty 

Attorneys* fees for services ren¬ 
dered to a dram commissioner in 
proceedings by him to recover his 
alarv aie not expenses Incurred in 
the discharge of “official diitv’* with¬ 
in a statute requiring such expens¬ 
es to he paid by the c ountv--Hatch 

V Callioun County, 1.36 N W 350, 
170 Mich 322 

39. Kv'—Hays' Kx’x v Burns, 288 
S W 764, 216 Kv 827 

40. Ark—Western Clay Drainage 
Dist v Day, 210 SW 338. 138 
Ark 181 

41. Miss—Oldham v Board of 
Drainage Com’rs of I-iaravcttc 
County, 99 So 675, 134 Miss 652 

Statute part of contract 

Contract bv drainage district em- 
plov^ing attorneys “until the final 
completion of all improvements and 
construction work and the final ap¬ 
proval and acceptance thereof bv the 
chief engin«*er and board^of super¬ 
visors of the district,’* was'^heid not 
void under a provision authorifeu^g 
the board of supervisors to at an^ 
time remove an\ attorney emploved 
by It, such secticm having become as 
much a pari of the contract as if 
expres.slv written therein —Arthaud 

V Grand River Drainage Dist, 232 
SW 264, 208 Mo App 233 

42. Ill —People v Spring Lake 

Drain & Levee Dist , 97 N E 1042, 
253 Ill 479. 

43. Ill.—People v Spring Lake 

Drain & Levee Dist, supra 

44. Act performed as directed 
The district is liable where the 

injury results from an act per¬ 
formed as the disliict had outlined 
and expressly directed it to he done 
—Newberry v Evans, 245 P 227. 76 
Cal App 492 

Duty to satisfy judsTment against 
officers 

Drainage district was held not 
required to satisfy judgment against 
direc tors for unauthorized taking 
of owner's property, in absence ol 
showing that drainage district ac¬ 
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tually took propertv or used it for 
Its purposes—New’hcrry v Evan.s, 
supra 

45. Cal—Morrison v Smith Bros, 
293 P 53, 211 Cal 36 
Fla—Arundel Corporation v Griffin, 
103 So 422. 89 Fla 128 
—Thiash»i v Knight. 35 S W 2d 
282, 237 Ky 260—Bard v Board 
ol Drainage ('orn’rs of Hickman 
CounU, 27 SW2d 968. 234 Ky 

263—Dillingham v Board of 
Dr.ain.ige Com’rs of McCracken 
Countv, 283 SW 95 214 Ky 263 
Mi'^s—StV'ier Lake Drainage Dist 
\ Kinney, 121 So 117, 153 Miss 
440 

Mo—State ex rel D’Arcourt v. 
Danes, S W 966, quashing cer¬ 
tiorari D’Arcourt v Little River 
Dr linage Dist 245 SW 394, 212 
Mo App 610-^;/State ex rel Haus- 
gen V Allen, _^50 SW 905, 298 
Mo 448, qua.shing certiorari, 
Hausgen v EKl)c*rry Drainage 
Dist, App, 245 SW 401^Sher- 
wood v Worth County Drainage 
Dist No 1.J50 SAV 605, 298 Mo. 
82. 33 A L R 68 

—Jones v. Jefferson County 
Drainage Dist No 6, Civ App, 
139 S W 2d 861, error refused. 
Oeneral power to sue and be sued 
merely affords a remedy where none 
w’^as formerly available for enforce¬ 
ment of buth liability as would 
have existed if statute had not been 
enacted—Weslein Assur. Co of 
Toronto v. Sacramento & San Joa¬ 
quin Drainage Dist , 237 P. 69, 72 
Cal App 68 

Differs from municipal corporation 

A drainage district is not subject 
to the same rule as to liability as 
a municipal corporation. 

Kan—Todd v Kaw Valley Drainage 
Dist , Wyandotte* County, 201 P 
1096, 109 Kan 754, 33 A L R. 64 
Mo—Hausgen v Eisbeiry Drainage 
Dist, App, 245 S W. 401, certloia- 
11 quashed State ex rel Hausgen 
V Allen. 250 S W 905, 298 Mo. 
44 8. 

Injuries to employees 

In the absence of statute, a drain- 
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been said that there is a tendency to abandon this 
position, and it has been held that a district is not 
an involuntary corporation for governmental pur¬ 
poses so as to be immune from torts on the theory 
that it IS merely an agent of the state,^® and where 
a district, acting in a ministerial capacity, negli¬ 
gently causes damage, it has been held liable there- 
for.47 

b. Indebtedness and Securities 

(1) In general 

(2) Drain warrants or orders 

(3) Drainage bonds 

(1) In General 

Drainage districts can incur debts or liabiiities only 
on compiiance with prescribed statutory provisions reia- 


28 C.J.S. 

tive thereto, and then only to the extent authorized by 
statute. 

Drainage districts and commissions arc usually 
empowered by statute to borrow money and incur 
indebtedness for the purpose of constructing 
drains.^* However, a district has no power to in¬ 
cur any debt or liability in excess of statutory pro¬ 
visions relative thereto,nor may it incur any in¬ 
debtedness except on compliance with prescribed 
statutory provisions.^*^ While it has been held that 
a district cannot incur indebtedness in excess of 
funds on hand and prior to the levy of an assess¬ 
ment,^^ it has also been held that, in providing for 
the organization of drainage districts, the legisla¬ 
ture may require persons performing services m 
the establishment of a district to wait for their fees 
until the taxes provided for by the act may be col¬ 
lected. 
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age district is not liable for injuries 
to its employees.—Rusk Farm Dram- 
ag-e Dist v Industrial Commission, 
202 NW. 204, 186 Wis 232. 

Acts enjoined by statute 

Board of drainage commissioners 
cannot be held liable for damages 
caused by failure to perform a< Is 
enjoined upon it by statute —Dil¬ 
lingham v. Board of Drainage 
Com’rs of McCracken County, 283 S 
W. 95, 214 Ky 263. 

Acts ordered by court 

Drainage commissioners should 
obey court orders and are not lia¬ 
ble for what is done pursuant to or¬ 
ders with ordinary care in exercise 
of reasonable discretion.—Bard v 
Board of Drainage Com'rs of link¬ 
man County, 27 S W 2d 968, 234 Ky 
263. 

46b Utah—Croft v. Millard County 
Drainage Dist. No. 1, 202 P. 539, 
59 Utah 121 

47. Ill —Bales v. Drainage Com'rs 
of Lake Fork Sp Drainage Dist 
in Logan County, 273 Ill App. 335 

48. U S.— Korsh Lake Drainage 

Dist of Jefferson, Lincoln, and 
Desha Counties v. State Bank & 
Trust Co of Well.slon, Mo, C C 
A.Ark. 92 F.2d 783—Hidalgo 

County Drainage Dmt No 1 v 
Creath, C C A Tex., 68 F 2d 119, 
certiorari denied 54 S Ct 562, 291 
US 684, 78 LEd 1071 

Ark—James v. Board of Com’rs of 
Greene and Craighead Counties 
Drainage Dist., 292 S W. 983, 173 
Ark. 517. 

Ky.—Board of Drainage Com’rs of 
McCracken County v City Nat 
Bank of Paducah, Ky, 22 S W 2d 
94, 231 Ky. 670. 

19 C J. p 628 note 71. 

To pay damages 

By implication, the district is au¬ 
thorized to procure funds for the 


purpose of paying damages—Croft 
V Millard County Drainage Dist 
No 1, 202 P 539, 59 Utah 121 
ExpexiBeB are for a public purpose 
A drainage di«?trict being created 
for public good and treated as pub¬ 
lic or quasi-public corporation, ex¬ 
penses incurred on its behalf are 
for public, not private, purpose — 
Ilivfrton Valley Drainage Dist v 
Board of Com’rs of Fremont Coun¬ 
ty, 74 P2d 871. 52 W>o .336, 114 A 
LR 1093 
Ratification 

A dist rut, receiving and retaining 
the proceeds of diafts signed by an 
officer, may be held to have* ratified 
such signing^—Caldwell v Guardian 
Trust Co. CCA Ark, 26 F 2d 218 

49. La—Middleton v. Tangipahoa 
Drainage Dist No 1, 125 So 866, 
169 La 719 

Special district 

Spec lal drainage district created 
under a sr>c< lal statute, on change 
to district operating under a general 
law, is not bound by limitations of 
special act under which created, 
which prohibits borrowing of mon¬ 
ey in exce.ss of certain sum —Britt 
v Laconia Circle Special Drainage 
Dist. 263 S W 48, 165 Ark. 92 
Iilmitatiou to beueflte 

Under some statutes, no indebted¬ 
ness of any character whatever can 
be incurred by a district, the prin¬ 
cipal and interest of which will ex¬ 
ceed the amount of betterments or 
benefits to the lands —Anderson v 
Robins. 137 So 476, 161 Miss 604— 
Clark v Pearman, 88 So 716, 126 
Miss 327 

Borrowing* liiultatiou 

Law empowering supervisors of 
drainage district to borrow certain 
amount Is not limitation on expens¬ 
es in organization and preliminary 
work—Fidelity Nat. Bank & Trust 
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Co of Kansas City. Mo. v Morns. 
286 P 206, 130 Kan. 290 

50. Ill —Broadway Bank of St 
Louis, Mo, V McGee Creek Levee 
& l>rain.ige Dist, 127 NE 165, 
2‘)2 Til 560 

SubmiSBlou to voters 

The question of the Issue of pre¬ 
liminary nedes for a proposed dis¬ 
trict was held properly submitted 
to the voters and was not invalid 
because the ballot did not describe 
the notes nor specify the interest 
rale—Trimmier v (’arilon, 296 S 
W 1070, 116 Tex 572. affirming. 

Civ App , 264 S W 253 

A consulting engineer and a com¬ 
mittee of the trustees of a sanitary 
di.strict cannot in the absence of 
express authority lurul the district 
for the payment of a rnonev obliga¬ 
tion—Strobel Steel Con Co v Chi¬ 
cago Sanitary Dist , 160 Ill App 554 

Statute merely directory 

Bank, making loan to drainage dis¬ 
trict. acquired rights of lender, al¬ 
though transaction was evidenced 
by instrument other than note as 
the provision as to a loan evidenced 
by notes Is merely directory — 
Hemphill v Florida Nat Bank of 
Jacksonville. C C A Fla , 30 F 2d 892. 

Consent of landowners 

The commissioners of a district 
can incur debts without consent of 
the landowners by petition ad¬ 
dressed to the commissioners — 
Uawle v Jefferson and Plaquemines 
Drainage Dist, 175 So 610, 187 La. 
891. 

51. Ill.—People V. Marquardt. 122 
NE. 125, 287 Ill 132 See People 
V. Wylie. 208 Ill App. 409, af¬ 
firmed 119 N.B. 585, 283 Ill. 515. 

68 . Mo.—State v. Taylor, 123 S.W. 
892, 224 Mo. 393. 
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A debt agfainst the property of a reclamation dis¬ 
trict, payable by the owners of the property within 
the district according to benefits, cannot be trans¬ 
ferred to property not within the district when 
the debt was created, and not benefited by the work 
done,®3 and hence, where an existing district is in¬ 
cluded in a new district, the debts of the old dis¬ 
trict are not affected, but remain a lien upon the 
lands therein.S^ However, it has been held that, 
where a district is reorganized, and the new dis¬ 
trict takes the place of the old, serving the same 
people, and taking over its property, the liabilities, 
as well as the rights of the corporation in its old 
form, accompany the corporation in its reorganiza¬ 
tion 

Debts incurred by a drainage district must be 
paid if the district has the means to do so,®® even 
though the district has continued dormant,or 
has been abandoned,®® and it is the duty of officers 
to provide for the payment of the debts and ex¬ 
penses of the district.®^ Under some statutes, the 
only recourse of creditors of a district is against 
the respective tracts of land within the district to 


the extent of determined benefits thereto.®® 

A county has no right, title, or interest in money 
belonging to a drainage district,®^ and where funds 
of a drainage district are paid to the county treas¬ 
urer, they are held by him as a special fund for 
the purpose of paying obligations of the district.®^ 

(2) Drain Warrants or Orders 

Drainage districts warrants or orders must be issued 
in compliance with applicable statutory provisions, and 
when properly issued for a legal purpose they must be 
paid when presented. 

The right of drainage officers to issue warrants 
or orders depends on the provisions of the stat¬ 
utes ®3 Under some statutes, dram warrants must 
be drawn by the land trustees and be approved by 
the board of supervisors,®^ w'hilc, under other stat¬ 
utes, upon the presentation of a claim to a board of 
drainage commissioners the board audits such 
claim, and, if it is allowed, issues a warrant on the 
proper drain fund.®® A district may issue war¬ 
rants for repairs and maintenance after the project 
is completed,®® and a warrant issued for a right 
of way has been held supported by a good and val- 


53. Cal —Reclamation Dlst No 70 

V Rlackmer, 113 P 174, 159 Cal 
801—Reclamation Dist No 70 v 
Uirks, 113 P 170, 159 Cal 233 

54. Cal —Reclamation Dlst No 70 

V Blackmer. 113 P 174, 159 Cal 
801—Reclamation Dist No 70 v 
Birks. 113 P 170. 159 Cal 233 

55. Mo—Wilson V Kinp*.s Lake 

Dram & Levee Dist, 158 S W 

931. 176 MoApp 470 

55. La—Aacension Red Cypress Co. 

V New River Drainage Dist, 143 
So 270 175 La 300 

Power to procure funds 

Warrants issued l>v county drain- 
afff‘ board to pav expense.s properly 
inc'urred in furtherance of estab¬ 
lished drain, subsequently aban¬ 
doned, are obligations of board, 
whic h has power to properly pro¬ 
cure funds for dlsc'harge thereof — 
Walstad v Dawson, 252 N W 64, 
64 ND 333 

57. Fla—State ex rel Vans Agnew 

V Johnson, 150 So 111, 112 Fla 
7. 

58. Ark—James v Board of Com’rs 
of Greene and Craighead Counties 
Drainage Dist, 292 S W. 983, 173 
Ark 517 

Preliminary ezpeneee 

Bank’s claim against drainage dis¬ 
trict is presumed to be for prelim¬ 
inary expenses, under statutory pro¬ 
visions authorizing borrowing and 
commissioners’ allowance of claim 
—James v Board of Com’rs of 
Greene and Craighead Counties 
Drainage Dist, supra. 


Verification and ^lowance 

Bank cashier’s verified claims on 
notes of drainage district held suf¬ 
ficient under statutes, and landown¬ 
er cannot object to bank cashier’s 
veiifuation of bank’s claim against 
drainage district, after approval by 
commissioners—James v Board of 
Gom’rs of Greene and Craighead 
Counties Drainage Dist, supra. 

59. Mjss—Oldham v Lafayette 
County Board of Drainage Com’rs, 
97 So 885. 133 Miss 505 

60. Utah—Bothwell v Salt Lake 
County Drainage Dist No 2, 39 P 
2d 737, 85 Utah 415 

61. Tex —American Surety Co of 
New York v Hidalgo County, Civ. 
App, 283 SW 267 

62. Iowa —Houghton v ^ Bonnicksen, 
237 NW 313. 212 Iowa 902 

03. Petition of laudowners 

Statute prohibiting issuance of 
any bonds by drainage district with¬ 
out petition of landowmers, where 
drainage district theretofore had 
been authorized to issue negotiable 
bonds, held not to repeal statute 
specifically empowering district to 
issue negotiable evidences of in¬ 
debtedness for work completed — 
Kersh Lake Drainage Dist of Jef¬ 
ferson. Lincoln, and Desha Counties 
V State Banlc & Trust Co of Well- 
ston. Mo. CCA.Ark, 85 F 2d 643 
implied repeal 

Warrants issued by a circuit court 
drainage district, organized to re¬ 
claim land, to a contractor in pay¬ 
ment for the reconstruction of the 
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main ditch levees and laterals when 
the drainage system had become 
generally out of repair and Inade¬ 
quate to meet needs of district, were 
valid outstanding obligations of dis¬ 
trict and could be paid out of fu¬ 
ture levies of maintenance taxes as 
the statutfs amending the dtainage 
law and limiting in amount and 
time of maturity warrants which 
may bo issued thereunder by drain¬ 
age districts do not indicate an in¬ 
tention that such statutes should 
thereafter provide the exclusive 
method for the issuance of warrants 
by drainage districts for indehted- 
noss—Ora\os v Little Tarkio 
Drainage Di.st No 1. Mo. 134 S W. 
2 d 70. 

For preliminary expenses 

Statute providing for payment of 
outstanding w'-arrants issued by 
county diainage board for expenses 
incurred prior to estahlbshment of 
drain where drain had been estab¬ 
lished and thereafter abandoned or 
construction postponed held not un¬ 
constitutional when applied retro¬ 
spectively—Walstad v. Dawson, 252 
NW 64, 64 ND 333 

64. Cal —Cosner v. Colusa County, 
58 Cal. 274 

19 C .1 p 629 note 84. 

65. Mo —St Charles County Drain. 
Dist. No 1 V. Daudt, 74 Mo App. 
579 

ND—Reed v Heglie, 124 NW 1127, 
19 N.D. 801 

66 . Tex.—Security Development Co. 
v Hidalgo County Drainage Dist. 
No. 1. Civ.App., 124 SW2d 178. 
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uable consideration.®^ However, it has been held 
that drainage commissioners have no authority to 
contract for the removal of a dam built by private 
parties and to issue warrants for the payment there¬ 
of without notice to the landowners,®* and that the 
fact that the commissioners have availed them¬ 
selves of the removal of such dam docs not estop 
them or the district from denying the validity of 
the warrants.®^ An exchange of warrants by a 
district for refunding warrants is valid to the ex¬ 
tent the exchange was on an even basis.^® 

While interest will not run on the indebtedness 
of a drainage district until warrants have been is¬ 
sued,such warrants usually bear interest from 
the time of presentation until payment.^^ Although 
an agreement in the warrant to pay interest has 
been held valid,*^* a provision in warrants for pay¬ 
ment of attorney’s fees is invalid 

The priority of warrants depends on the stat¬ 
utes and the terms of such >varrants 75 Warrants 
may sometimes be issued against funds “now in the 
treasury” of the district,^® and a warrant for mon¬ 


ey legally borrowed may be made a lien against 
two assessments in which a sufficient amount was 
included to meet such warrant.77 Although in 
some jurisdictions they are payable out of appro¬ 
priations made by the state,^® warrants cannot 
be drawn on a sinking fund which is, by statute, ex¬ 
pressly provided for the payment of bonds.79 If 
the particular fund is insufficient, under some stat¬ 
utes, the holder may require payment from any 
available moneys in the general fund of the county 
treasury,*® but under other statutes they cannot be 
paid out of the general county funds.*^ 

Warrants properly issued for a legal purpose 
must be paid when presented,*" but where the dis¬ 
trict officers repudiate warrants the treasurer is 
without authority to pay them.** Under statutes 
authorizing drain commissioners to draw orders 
or warrants on the county treasurer they are prima 
facie valid,*^ and in an action on such orders 
plaintiff IS not required to prove the regularity of 
the proceedings for the assessment and collection 
of the tax,**** nor can the district show by its rec- 


67. Tex.—Security Pevelopmf'nt Co 
V Hlflalgro County Drainase Di&t 
No 1, supra 

68. Ill—Badper v TnUt Dram. 
Dist., 31 NK 170, 141 III 540 

66. Ill —Badger v Inlet Drain 
Dist, supra. 

TO. U S.—Hidalgo County Drainnge 
Dist No 1 V Croath, CCA Tex 
68 F 2d 119. certiorari denu d 54 
set 562, 291 US 684, 78 L Kd 
1071 

71. Cal.—Reclamation Dist No 
1500 V. Reclamation Board of Cal¬ 
ifornia, 241 P 5.12. 197 Cal 482 

72. Cal—D O Mills & Co Nat 
Bank v. Greenlaw, 66 P 9G3, 134 
Cal 673. 

73. Tex—Hidalgo County Drainage 
Dist No 1 V. Magnolia Pftroltum 
Co, ClvApp, 47 SW2d 875, eiror 
refused 

74. Tex—^Hidalgo County Drainage 
Dist No 1 V Magnolia I’etrolcum 
Co., supra 

75. JSLo parity with bonds 

Warrants not secured by first and 
paramount lien as bonds previously 
Issued are not payable on parity 
therewith, especially where the wai- 
rants were expressly subordinated to 
the bonds, and a contractor receiving 
warrants with knowledge that bonds 
previously issued constituted first 
lien was estopped, as against inno¬ 
cent bondholdeis, from destroying or 
Impairing their hen —Canal Const 
Co. V. Federal Life Ins. Co , C.C.A 
Ark., 21 F.2d 928 

76. Pnmds in. treasnry 

Order of county court on petition 


of commissioners of drainage district 
for authority to borrow monc> and 
issue warrants against “funds now 
in the trrasur>“ did not make war¬ 
rants a lien against any funds not 
in the treasury, so that, though or¬ 
der of court remitting ten per cent 
of original assessment was void, 
such portion of uncollected aasess- 
m< lit should not be consideied "funds 
in treasury*' to pay warnint, “funds” 
being something to be used for pa>- 
meiit of debts —Broadway Bank of 
St TjOuis, Mo V Mf Gee Creek Levee 
^ Drainage Dist, 127 NE 165, 292 
111 560 

77. Ill—Broadway Bank of St 

Louis, Mo, V McGee Creek Levee 

& Drainage Dist, supra 

Assessment for bonds and warrants 

Whore warrant issued by commis¬ 
sioners was to be paid out of scM*ond 
assessment, subject to lien of bonds 
for ninety per cent therc^of, only fund 
against which warrant is a lien 
is fund arising from ten per cent of 
scccind assc'ssment over and above 
bonds issued thereon, and funds in 
treasury, and the holder of such a 
warrant is not entitled to a money 
judgment in the nature of a deficien¬ 
cy decree where the warrant does 
not fall due until the last installment 
of assessment is collected and it 
could not be known what, if any, 
part of the warrant will remain un¬ 
paid after the bond Hen on such as¬ 
sessment is paid —Broadway Bank 
of St Louis, Mo. V McGee Cfeek 
Levee & Drainage Dist., supra 

78. Control of appropriation 

In absence of vested right to ipon- 
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ey appropriated by legislature to 
purchase drainage distm t warrants, 
holders held to have no right to con¬ 
trol allocation of appropriation — 
Reclamation Board of California v 
Riley 284 D. 668, 208 Cal 661. appeal 
dismissed We.stcrn Land & Reclama¬ 
tion Co V Reclamation Board of 
.State of California 51 S Ct 490 283 
U S 798, 75 LKd 1421 

79. Mo—Hoflseher v. I'ate, App, 
79 S AV 2d 776. 

80. Mn h—Beach v M>11, 250 NW 
324. 264 Mich 604 

Statute held valid 

Mi<h—GiavfS \ Blus.s, 20') NW 142, 
235 Mich 364 cerlioTiu*! d<*nierl 
Bliss V Gravts. 47 S Ct 112. 272 
ITS 724, 71 LEd 859 
Contra under early statute 
Mich—People V Merritt Tp., 38 
Mich 24.1 

81. Ohio —State v. Seamen, 23 Ohio 
St 389. 

82. Mo—State ex rel Nolen v Nel¬ 
son, 275 S W. 927, 310 Mo 526 

83. Iowa —Houghton v. Bonnicksen, 
237 KW 313, 212 Iowa 902 

84. U.S—Aylesworth v. Gratiot 
County, CC.Mich, 43 F. 350, 
affirmed 15 S Ct 1039, 159 US 250, 
40 L Ed. 146. 

Ill —Drainage Comrs v. Loveless, 67 
Ill App. 405. 

85. U.S—^Aylesworth v. Gratiot 
County, CCMich., 43 F. 350, af¬ 
firmed 16 S.Ct. 1039, 159 US 250, 
40 LEd. 146. 

Ill —Drainage Comrs. v. Loveless, 67 
Ill.App. 405. 
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ords that no entry has been made authorizing the 
issuance of the orders or the work for which they 
were issued A purchaser of an order issued by 
a drainage district is put upon notice as to the le¬ 
gality of the proceedings of the commissioners in 
issuing them, 87 and is charged with notice of and 
bound by the statutes in existence when and pur¬ 
suant to which they are issued.88 While recitals 
in a warrant that the law had been complied with 
and that the indebtedness is valid, if false, have 
been held not to estop the district from questioning 
the validity of the obligation,89 it has been held 
that recitals in certificates of indebtedness that 
they were issued for work actually performed and 
not exceeding the cost of improvements are binding 
on the district when such certificates come into the 
hands of innocent purchasers for value 90 

Under some statutes, the rights of holders of 
drainage district warrants are the same as those of 
holders of county warrants.9l 

(3) Drainage Ronds 

(a) In general 


(b) Preliminary proceedings 

(c) Form, requisites, and negotiability 

(d) Issuance, disposition, and proceeds 

(e) Validity, contest, and confirmation 

(f) Security and priority 

(g) Sinking funds, payment, and collec¬ 

tion 

(h) Rights and remedies 
(a) In General 

Drainage districts are usually authorized to Issue 
bonds, the purposes and amount thereof being dependent 
on constitutional and statutory provisions. 

Drainage districts or other local authorities are 
generally authorized to issue bonds in anticipation 
of revenues, for the purpose of raising money for 
the construction of drains,9" but such statutes must 
not conflict with aiiplicablc constitutional provi- 

sions.93 

The purposes for which a drainage district may 
issue bonds arc usually specified by statute,®^ and 
ordinarily such districts are authorized to issue re¬ 
funding bonds.9*^ While a district created from 


86. Ill —Drain.iK:o Comrs v Love- 
loss, C7 Ill.App. 405 

87. Ill—Ta^lorvllle First Nat 
r.ank V Deo (’’lav Mfff Co 176 lil 
App Aru) Soe Droadvtiy Lank ot 
Si Louis, Wo, V. MoGce Crook 
l-.<.\eo & Drainagre Dist, 204 Ill 
App 592 

88 . Ark—Korsh latkc Draina^f’ 
Jiisl of Jelterson, Ijinc(»ln and 
Dt sli.i Counties v John^ion, 00 S 
C\ 640. *50<) US 485. St L Kd 881, 
128 A Tj 11 3SG, afllrrning’ Johnson 

V Kfi*-!! Jjiko Drainat?o Disl . 131 

SW2d GJO 198 Ark 713. 132 S 
W 2d 658 198 Ark 743. certiorari 

prantod Ker.sh Lake Drainapo Dist 

V Johnson, 60 S Ct. 468. 309 US 
642. 84 L.Fd 996, rch< arin^ de¬ 
nied 60 S Ct 886, 309 U S 699, 84 
LKd 1037 

89. Tex—Security Developmont Co 

V Hidalg:o Countv Drainage Dist 
No 1, Civ App, 124 SW2d 178* 

90. U S — Kersh Lake Drainagre 

Dist of .TolToison, Lincoln, and 
Do.sha Counties v Stale Bank & 
Trust Co of Wellston, Mo, CCA 
Ark. 86 F'.2d 643 

91. Mo —State ex rel Nolen v. Nel¬ 
son, 275 SW. 927, 310 Mo 626 

Mandamus 

Time to institute see the C J S 
title Mandamus 9§ 243, 244, also 
38 C J. p 830 note 50 et seq 
To compel: 

Assessment see the C J S title 
Mandamus 9 182, also 38 CJ 
p 776 note 40. 

Payment see the C.J.S title 


Mandamus 9 148, also 38 C J 
p 768 note 48 et seq 

92. US—Boaid of Com’rs of Okla¬ 
homa Countv V Board of Finance 
of M K Church, South, CCA 
Okl , 100 F2d 766 

Mull—H i gents of University of 
Mnhigan v Pray, 251 N.W 348 
264 Mich 693 
19 C.1 p 629 note 92. 

Por work not originally planned 
That ditches for which additional 
bonds were being sold were not part 
of original plans held Immuteiial, 
ditche.s being necessary to complete 
drainage system—Middleton v Tan- 
giFvihoa l>rainage Dist. No. 1, 125 
So 866, 169 La 719. 

93. Statute held valid 

Fla—Martin v Dade Muck Land 
Co. 116 So 449. 95 Fla 530, ap¬ 
peal dismissed M B (lams Prop¬ 
erties V Martin. 49 S Ct 25, 278 
U S 660, 73 L Ed 505 

94. Double purpose 

If separate bond issues may bo 
authorized for each purpose, a sin¬ 
gle bond issue for purpose of re¬ 
funding outstanding bonds of drain- 
€ige district and to obtain additional 
funds to improve drainage system is 
aui-horized —Indian Bayou Drainage 
Dist of Lonoke County v. Dickie, 7 
SW2d 794, 177 Ark. 728. 

95. La—Rawle v Jefferson and 
Plaquemines Drainage Dist., 175 
So 610, 187 La. 891. 

Nature 

(1) A refunding bond is not a 
new debt or obligation of a drain¬ 
age district, but is the same debt 
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in a different form.—Little River 
Drainage ni<;t v Houck, Mo App. 
1 ^7 S W 2d 656 

(2) I^HSuance of refunding bonds 
although not extinguishing indebt¬ 
edness created by original bonds in 
so far as amount thereof and liabil¬ 
ity of drainage district are con¬ 
cerned, was held to create new or 
different obligation or contraet evi¬ 
dencing such indebtedness as basis 
for acreage tax under controlling 
sttitutes although the refunding 
bonds occupy the same status as 
bonds issued under original stat¬ 
utes—State ex icl Sheirill v. Mil¬ 
am. 153 So 100, 113 Fla 4 91. 
Interim before redemption of ozig> 
inal bonds 

Constitution does not prohibit leg¬ 
islature’s providing for issuance and 
sale* of refunding bonds to redeem 
outstanding drainage district bonds, 
even though there is interim be¬ 
tween issuance and sale of refund¬ 
ing bonds and redemption of out¬ 
standing bonds—Sebern v. Cobb, 238 
P 1023, 41 Idaho 386. 

Right to recall 

Under some statutes, county treas¬ 
urer may not call outstanding bonds 
of drainage district issued under 
unless he has on hand over fiv e 
thousand dollars in fund for pny- 
ment thereof, nor call bonds in ex¬ 
cess of amount he Is able to pay 
with funds on hand, nor may he 
call bonds of drainage district, 
which have not been outstanding 
and unpaid for more than three 
vears.—Sebern v. Cobb, 238 P 1023, 
41 Idaho 386. 



DRAINS 


28 C.J.S. 


§ 12 

territory belonging to another district may issue 
refunding bonds for its proportionate part of in¬ 
debtedness of the original district,®® a board of 
supervisors of a reorganized district has no author¬ 
ity to refund bonds issued by the original district, 
part of which was not included in the reorganized 
district.®*^ A county court may authorize the issu¬ 
ance of refunding bonds, notwithstanding the dis¬ 
trict had been reorganized in the circuit court.®* 

The amount of bonds which may be issued by 
drainage districts is frequently controlled by con¬ 
stitutional or statutory provisions,®® and bonds is¬ 
sued beyond the amount authorized are invalid.^ 
However, a proposed issue of refunding bonds is 
not void because of claimed excess over assessed 
valuation where there is a constitutional provision 
making the debt limitation inapplicable to refund¬ 
ing bonds.2 

(b) Preliminary Proceedings 

There must be substantial compliance with provi¬ 
sions relating to proceedings preliminary to the issuance 
of bonds, such as notice, election, etc.. 

The proceedings which must be taken preliminary 
to the issuance of bonds depend on statutory provi¬ 


sions, a substantial compliance with which is neces¬ 
sary and sufficient.* However, the procedure estab¬ 
lished by the constitution for the issuance of bonds 
cannot be changed by subsequent acts of the legis- 
lature.4 

Petition and notice. In some jurisdictions drain¬ 
age bonds can be issued only upon petition by land¬ 
owners,® followed by notice to persons interested 
of the time for hearing the same.® Personal notice 
need not be served on the persons interested, and 
a statute authorizing notice to be published is val¬ 
id.? 

Election to determine issuance. A statute pro¬ 
viding for the bonding of a drainage district with¬ 
out a vote of the people of the district docs not 
create a municipal indebtedness within the mean¬ 
ing of a constitutional provision prohibiting the 
creation of such indebtedness without submission to 
popular vote,® nor does it conflict with a provision 
requiring a vote for the issuance of bonds by 
“counties, cities, towns, villages, districts, or other 
political subdivisions of counties ”® Under some 
statutes, however, an election is required and 
there must be substantial compliance with the pro¬ 
visions,^® such as those relating to notice of elec- 


90. Fla—State v. Christiansen, 196 
So. 153. 

97. Mo —State ex rel Drainage 

Dist No 28 of New Madrid Coun¬ 
ty V Thompson, 41 S W 2d 941, 
328 Mo. 728. 

9& Mo —State ex rel Drainage 

Dist No 2.8 of New Madrid Coun¬ 
ty V Thompson, supra 
99. Utah —Cottrell v. Millard Coun¬ 
ty Drainage Dist., 199 P. 166, 58 
Utah 375. 

19 C J p 630 note 3. 

Z&terest to accrae not considered 

Interest to accrue on bonds is no 
part thereof within a statute au¬ 
thorizing a district to issue bonds to 
the amount of benefits assessed for 
the purpose of improvements 
S C —Dillon Catfish Drainage Dist 
V. Bank of Dillon, 141 SE 274, 
143 SC 178 

Utah—Cottrell v. Millard County 
Drainage Dist, 199 P. 166, 58 Utah 
375 

1. Miss.—^Anderson v McKee, 179 
So 858, 182 Miss 156—Clark v 
Pearman, 88 So. 716, 126 Miss 327 
Where duplicates issued 

Bonds held by parties acquiring 
them in exchange for certificates of 
indebtedness of district, before du¬ 
plicates were issued, held valid, and 
duplicates thereof invalid —Board of 
Com'rs of Bayou Terre aux Bccufs 
Drainage Dist. v McClellan, 114 So 
694, 164 La. 808. 


Second bond issue l>y a dic>trict 
after, and In excess of, an original 
assessment for costs has been held 
invalid—Tilden v Pritzl, 93 P 2d 
18, 60 Idaho 369. 

2. La —Ozenne v Board of Com’rs 
of Gravity Drainage Dist. No 1 
of Parishes of St Landry and SI 
Martin, 164 So. 247, 183 La 465 

3 . NC~Oden v. Bell, 117 S E. 340. 
185 NC 403 

Special notice not necessary 

The sl.alute not requiring special 
notice of intention to issue bonds 
for funds for improvement of drain¬ 
age, it is enough that notice is giv¬ 
en of pendency of the petition for 
establishment of the district, pray¬ 
ing for issuance of bonds in statu¬ 
tory form —State ex rel McBride 
V. Sheetz, 214 SW 376, 279 Mo 429 

4. La—Rawle v. Jefferson and 
Plaquemines Drainage Dist, 175 
So. 610, 187 La 891. 

5. Ark—Hopson v Heliums, 163 S 
W 1191. Ill Ark 421. 

19 C J. p 631 note 10. 

6. Miss — Cox V Wallace, 56 So 461, 
100 Miss 525. 

N C.—Parkvlll© Drain Dist. Comrs 
V. Brett Engineering & Contracting 
Co, 80 SE 897, 165 N.C. 37. 

7. N C.—Parkville Drain. Dist. 

Comrs. V Brett Engineering & 
Contracting Co., supra. 

19 C.J. p 631 note 12. 
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8. Idaho—Elliott v McCrea, 130 P. 
785, 23 Idaho 524. 

9. Ala—Harkins v. Smith, 86 So 
812, 204 Ala 417 

Not “taxing district” within statute 

That a bond issue was not previ¬ 
ously authorized by a majority of 
the qualified electors of the district 
was held not to render them invalid 
under a statute providing that no in¬ 
terest upon a debt, except as pro¬ 
vided for, shall lie incurred in any 
municipality or other taxing dis¬ 
trict, unless authorized by a ma¬ 
jority of electors, since a drainage 
district IS not a rnunic ipality or tax¬ 
ing district within the act—Witty v. 
Ellsberry Drainage Dist , 89 So 268, 
126 Miss. 645 

10. La—Shautin v Board of Com’rs 
of St Landry-St Martin Gravity 
Drainage Dist. No 1, 105 So. 441, 
159 La 439 

19 C J p 631 note 14. 

Time for contesting election see in¬ 
fra subdivision b (3) (e) of this 

section. 

Territory la two parishes 

Where drainage district embraced 
territory In two parishes, and vot¬ 
ing on bond issue was only in one, 
votes cast by voters of other parish 
were illegal, and although bond issue 
had majority in a number of votes 
it was defeated where, had such il¬ 
legal votes, which were for the bond 
Issue, been voted in their proper 
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tion,ii qualifications,^^ and oath^^ of voters, and the 
form of ballots.i^ Irregularities in the election ma> 
be cured by a resubmission of the question at a sec¬ 
ond valid elcction.i^ 

Refunding bonds. There must be a compliance 
with statutes regulating proceedings iireliniinary to 
the issuance of refunding bonds.However, in 
some jurisdictions, a petition signed by owners of 
land in the district is not necessary to the issuance 
of refunding bonds,nor is an election necessa¬ 
ry,and in the absence of a statute to the contra¬ 
ry, the surrender of outstanding bonds is not a pre¬ 
requisite to an order providing for refunding 
bonds.^® So a district may issue refunding bonds 
without having given the taxpayers an opportunity 
to pay the portion levied against their lands for 
the principal of bonds, as the statute does not re¬ 


quire notice to be given of such privilege, and 
where a taxpayer has not offered to exercise such 
right he cannot complain,^® and under a statute au¬ 
thorizing issuance of refunding bonds when it 
would be advisable or for the best interest of the 
landowners, refunding bonds may be issued al¬ 
though legal remedies for the collection of delin¬ 
quent taxes had not been exhausted.^^ 

(c) Form, Requisites, and Negotiability 

The laws in force at the time of issuance become a 
part of the bonds Just as much as if they were incorporat¬ 
ed in them, and they are not rendered nonnegotiabie by 
the requirement of law that they should be payable out 
of money derived from drainage taxes 

The provisions of statutes as to the form, execu¬ 
tion, etc., of bonds must be substantially complied 
with,22 such as the provisions relating to the right 
to interest's and time of maturity.^^ 


parish and apainst the issue, the note 
for the issue would have lacked ma¬ 
jority in amount of property voted 
—Shautin v Hoard of Com'rs of St 
Landrv-St Martin Gravity Drainage 
Dist No 1, supra. 

Back iiLdebtedneca 

Back Indebtedness due contractor 
held indebtedness for which addition¬ 
al bonds could be Issued without 
further submis.sion to taxpayers — 
Middleton v. Tangipahoa Drainage 
Dist No 1, 125 So. 866, 169 La 
719. 

Appointment of election offleen 

Where election officials were not 
appointed by authority designated by 
statute, drainage district bond and 
tax election wa.s void—Ludeau v. 
Ville Platte Gravity Drainage Dist 
No. 10. 113 So. 842, 164 La 263. 

Second election 

After defeat of drainage district 
bonds another election may be called 
on a petition signed by fifty or a 
majority of the holders of title with¬ 
in the district, and the board of di¬ 
rectors has no authority to call a 
second election except on such a pe¬ 
tition —In re Bonds of Garden Grove 
Drainage Dist., 213 P. 959, 190 Cal. 
529. 

Power to order 

The board of drainage commission¬ 
ers, and not the police jury, is vested 
with the power to order a bond elec¬ 
tion.—Buard v Pointe Coupe6 Parish 
Drain. Dist., 49 So. 204, 123 La. 

590—19 C J p 631 note 15 

11. Utah—Moody v. Millard Drain. 
Dist. No. 1, 149 P. 480, 46 Utah 
24. 

19 C.J. p 631 note 16. 

12. Tex,—^Hebert v. Scurlock, Civ. 
App., 178 S.W. 711. 

19 C.J. p 631 note 17. 


13. Tex —Hebert v Scurlock, su- ' 
pra 

10 C J. p 631 note 18 

14. I^a —Bone v. Sixth Ward & 
Crowley Drain. Dist, 55 So. 478, 
128 La 84 7. 

19 C T. p 631 note 19 

15. La—Bayou Terre-Aux-Boeufs 

Dram Dist. v Baker, 50 So 16, 124 
La 216, 

16. La —Ozenne v. Board of Com’rs 
of Gravity Drainage Dist No 1 of 
Parishes of St Landry and St 
Martin, 164 So. 247, 183 La 465 

Consent of state officials 

Board of commissioners of drain¬ 
age district was not required to ob¬ 
tain consent of state bond and tax 
board before adopting resolution giv¬ 
ing notice of intention to refund dis¬ 
trict’s bonded indebtedness —Ozenne 
V. Board of ComTs of Gravity Drain¬ 
age Dist. No. 1 of Parishes of St. 
Landry and St. Martin, supra. 

Besolntion designating denomina¬ 
tions, and rate of interest held suffi¬ 
cient.—Sebern v. Cobb, 238 P. 1023, 
41 Idaho 386. 

17- La—Rawle v. Jefferson and 
Plaquemines Drainage Dist, 175 
So 610, 187 La 891. 

18. La—Rawle v Jefferson and 
Plaquemines Drainage Dist, supra 
—Ozenne v. Board of Com’rs of 
Gravity Drainage Dist. No. 1 of 
Paridhes of St Landry and St 
Martin, 164 So. 247, 183 La. 465 

19. Mo —State ex rel Drainage Dist. 
No 28 of New Madrid County v 
Thompson, 41 S W.2d 941, 328 Mo. 
728. 

20. Fla —State v. Little River Val¬ 
ley Drainage Dist. In Dade Coun¬ 
ty, 192 So. 404. 

Biahillty of lands heoame fixed 

when the tax record was filed and 
\ the bonds issued, and taxpayer could 
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not thereafter take advantage of 
provision of statute without consent 
of the bondholders—State v Little 
River Valley Drainage Dist. In Dade 
County, supra. 

21. Mo—State ex rel Drainage Dist. 
No 28 of New Madrid County v. 
Thompson, 41 S W.2d 941, 328 Mo. 
728. 

22. Iowa —Mitchell County v Od- 
den, 259 N W. 774, 219 Iowa 793. 

19 CJ p 630 note 2 
Vnanthorised pledge of resources 
Incorporation of provision in drain¬ 
age district bonds, pledging county’s 
resources for payment thereof, is be¬ 
yond authority of county board of 
supervisors and ultra vires.—Mitch¬ 
ell County V. Odden, supra. 

23. La—Ozenne v Board of Com’rs 
of Gravity Drainage Dist. No. 1 of 
Parishes of St Landry and St. 
Martin. 164 So 247, 183 La. 466. 

19 C J p 630 note 6 

Immaterial resolution not affeotinff 
validity- 

provision in resolution authorizing 
issuanc e of refunding bonds by 
drainage district, that all past-due 
interest coupons should bear Interest 
was held not to affect validity of 
proceedings or of proposed refunding 
bonds, where neither bonds them¬ 
selves nor coupons provided for In¬ 
tel est on coupons —Ozenne v. Board 
of Com’fs of Gravity Drainage Dist 
No 1 of Parishes of St. Landry and 
St. Martin, supra. 

Beduclng interest rats 

Laws reducing interest on drain¬ 
age certificates from ten to six per 
cent were held not applicable to 
drainage certificates already issued 
—In re Dancy Drainage Dist., 225 N. 
W. 873, 199 Wis. 85. 

24. Ariz.—In re Bonds of Drainage 
Dist. No. 4, in and for Maricopa 
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The laws in force at the time of issuance be¬ 
come a part of the bonds just as much as if they 
were incorporated in them, 2 c and a resolution of 
drainage commissioners has been held part of the 
bond contract 26 

Negotiability. Bonds arc not rendered nonnego- 
tiable by the requirement of law that they should 
be payable out of money derived from drainage 
l;axes.27 

(d) Issuance, Disposition, and Proceeds 

Bonds of a drainage district must be issued and 


disposed of In accordance with applicable statutory 
provisions^ such as those prohibiting a sale below par, 
etc. 

In issuing bonds, a drainage district must pro¬ 
ceed according to the statutes relative thereto,28 
such as provisions relating to the time of deliv- 
ery,2i> and the manner and terms of disi)osition,2« 
and a sale of drainage bonds will be enjoined 
where the requirements of the statute regulating 
such sale are not complied with.21 Thus there 
must be a comidiance with statutory provisions pro¬ 
hibiting the sale of bonds below par, or for less 


County. 205 P. 806, 22 Ariz. 48, re¬ 
versing 193 P. 833, 22 Ariz 31. 

19 C,J. p 630 note 5. 

Kot indebteduesB witliln oonstltiition 

Bonds issued in drainag^e districts 
agrainst special assessments were 
held not “indebtedness” within con¬ 
stitution fixiniT maximum period in 
which indebtedness must be paid — 
State ex rel. T>rainag:e Dist. No 28 
of New Madrid County v Thompson, 
41 SW.2d 941. 328 Mo 728. 

SiiLgrle matnrlty date 

Where drainage district adopted 
resolution for issuance of refunding 
bonds, court erred in fixing single 
maturity date for the refunding 
bonds thirty years from date of is¬ 
sue, in view of statutory requirement 
that maturities of bonds commence 
not later than ten years after issu¬ 
ance —Halifax Drainage Dist. of 
Volusia County v. State, 185 So. 123, 
134 Fla 471. 

Clerical error 

An error in the due date of bonds 
of a drainage district was at most 
clerical, and its correction by direc¬ 
tion of the board of director.s by in¬ 
serting the date fixed by statute 
could not have harmed any one, so 
that the discrepancy did not invali¬ 
date the bonds, in view of a pnwi.snin 
requiring a court to disregard any 
erioi, irregularity, or omission which 
does not alfcet the substantial rights 
of the parties to the action or pro¬ 
ceeding —In rc Bonds of Drainage 
Dist. No 4, in and for Maricopa 
Countv, 205 P. 806. 22 Ariz 4S, re¬ 
versing 193 P 833, 22 Ariz 31 

Itefunding' bonds 

Drainage district had authority to 
extend maturity of retunding bonds 
over period not exceeding foit> y< ars 
from date thereof, notwithstanding 
implied limitation under earlier con¬ 
stitutional provision of time for ex¬ 
tending maturity of original bonds 
and a provision of resolution for is¬ 
suing drainage district refunding 
bonds maturing over period exceed¬ 
ing forty years from date of original 
bonds was held not violative of con¬ 
stitutional provision limiting issu¬ 
ance of bonds to forty-year period, 
where refunding bonds matured 


within forty years from date there¬ 
of —Ozenne v Board of Com’rs of 
Gravity Drainage Dist No 1 of Par¬ 
ishes of St. Bandiy and St Martin, 
164 So 247. 183 L.a. 465 

25. U.S—Roriik v Board of Com’rs 
of Everglades Drainage Dist , D C 
Fla. 27 F.2d 377 

Ark —Oliver & Oliver v Western 
Clay Drainage Dist, 61 S W 2d 

442. 187 Ark 539. 

Fla—State ex rel Dawler v Knott, 
176 So 113, 129 Fla 136—State ex 
rel Root v. Crandon, 155 So 667, 
115 Fla. 153 

Idaho —Straus v. Ketchen, 28 P.2d 
824. 54 Idaho 56 

N.C—Wilkinson v Boomer, 7 S E 2d 
491, 217 NC. 217 

Utah.—Hanson v Burris, 46 P 2d 400, 
86 Utah 424, affirmed Ingraham v 
Hanson, 66 S Ct 611, 297 U S 378, 
80 L.Ed 728 

Buie applies to refunding bonds 

Fla—State ex rel Sherrill v. Milam, 
153 So. 100, 113 Fla 491. 

26. To provide sinking fund 

Resolution of drainage commis¬ 
sioners to pay sufficient moneys into 
sinking fund to pay bonds Is part of 
the bond contract.—Rorick v. Board 
of Com’rs of Everglades Drainage 
Dist, DC.Fla., 57 F 2d 1048. 

27- U S —Duval Cattle Co. v Hemp¬ 
hill, CC.AFla., 41 F2d 433. 

28. When “issue” occurs 

(1) Under some statutes, “bond is¬ 
sue” does not occur before delivery 
of instruments, complete in form, to 
one taking them as holder or owner, 
unless different meaning is disclosed 
—Vans Agnew v Fort Myers Drain¬ 
age Dist .CCA Fla , 69 F 2d 244, cer¬ 
tiorari denied 84 S Ct. 776, 292 US 
643, 78 L.Ed 1494 

(2) Drainage district’s bonds 
pledged to banks to secure notes for 
money borrowed held “issued” In 
< onteinplation of law.—Kuehne v 
Highland Glades Drainage Dist., DC. 
Fla., 54 F 2d 946. 

29. La.—Gravity Drainage Dist No 
2, Tangipahoa Parish v. Caldwell 
& Co. 129 So 668, 171 La 58. 

19 C.J. p 630 ndte 4. 
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Additional bonds 

Under statute providing that if 
proceeds of tax on land within a 
drainage district “when" collected 
are insufficient to pay principal nnd 
interest of drainage bonds sold, a 
new apportionment of tax may be 
made an^ other bonds issued and 
sold, the W'ord “w'hen” should be 
given a meaning equivalent to “if”— 
Hartz v Truckonmiller, Iowa, 293 
NW 568 

Belay In issuance of bonds will 
not invalidate them where no statu¬ 
tory provisions require their Issu¬ 
ance within a particular time after 
they are authorized—Gravity Drain¬ 
age Dist. No 2, Tangipahoa I^arish v 
Caldwell & Co , 129 So 668, 171 La 
58 

30. La—Gravity Drainage Dist No 

2, Tangipahoa Parish, v. Caldwell 

& Co , supra 

Persons authorised to sell 

Statute designating county treas¬ 
urer as person to sell drainage bonds 
docs not contemplate substitute — 
Hafcrman v Joint Drain.ige Dist No 
1, Cerro Gordo, Franklin and Han¬ 
cock Counties, 216 NW 257, 204 

Iowa 936 

Delivery as compeusatiou 

The delivery of bonds as com¬ 
pensation to a landowner whose pre¬ 
liminary work had been taken over 
by a drainage district was held not 
to invalidate the entire bond issue — 
Virginia-Carolina Farms Co v Board 
of Drainage Com’rs of Carteret 
County, 101 SE 508. 178 N C. 661 
Exchange for warrants 

Where bonds were delivered in ex¬ 
change for drainage warrants previ¬ 
ously issued to finance construe tion, 
payment thereof cannot ho avoided 
on the ground they were not sold as 
recjuired by statute, particularly 
where the transaction occurred some 
years before and most of the bonds 
had been redeemed and interest cou¬ 
pons had been regularly paid —Board 
of Com’rs of Kiowa County v Kiowa 
Nat Bank of Snyder, 52 P 2d 777, 175 
Okl 3. 

31. Tex—David v. Timon, Civ.App., 

183 S.W. 88 

19 C.J. p 632 note 27. 
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than a specified per cent of the par value,^ 2 and the 
district may not issue the bonds to the contractor 
in payment for work done at a value under such 
amount,33 nor may it arrange that the contractor, 
for work to be done, should accept unsold bonds 
with the understanding that, if he was unable to 
dispose of them for sufficient to pay for the work, 
the district should be liable 34 So a contract pro¬ 
viding for the payment of commissions, directly or 
indirectly, to the purchaser is invalid,35 as is a con¬ 
tract for sale, of bonds bearing interest, in part 
for cash and in part for a noninterest-bearing evi¬ 
dence of indebtedness 36 However, in the absence 
of statute to the contrary, the fact that bonds were 
originally sold at a discount37 and without notice 
or advertise merit of sale33 is immaterial. Where 
the bonds cannot be sold to advantage, they may 
be canceled and others issued in their placcs.39 
General rules apply with respect to rights and lia¬ 
bilities of parties to a contract to purchase bonds 
from a drainage district,40 and damages for a 
breach of contract to purchase bonds from a dis¬ 
trict should be estimated as of the time of the 
breach 4i The substitution of a new contract, as 
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by oral agreement, will relieve the parties from 
the obligations of the original contract.42 

Proceeds Money derived from the sale of bonds 
is a special fund for the payment of authorized im- 
provcments.43 In a jurisdiction where the county 
commissioners are the officials authorized to issue 
drainage bonds, it has been held that they arc not 
the trustees of the funds derived from the sale of 
the bonds, so as to be subject to suit by contractors 
to recover for services in constructing a dram.44 
By virtue of statute, a premium received for the 
deposit of the proceeds of bonds goes to the bidder 
in the exercise of his right to name a bank as de¬ 
pository.4 5 

(c) Validity, Contest, and Confirmation 

The validity of bonds ordinarily depends on the con¬ 
stitutional and statutory provisions in existence at the 
time of their issuance, and in a proper case they may be 
validated by statute, and their validity may be con¬ 
firmed in Judicial proceedings in some Jurisdictions. 

The validity of bonds of a drainage district or¬ 
dinarily depends on the constitutional and statutory 
provisions in existence at the time of their issu- 
ance."*® That the cost of the project exceeds the 
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32. Tex —Wilson v. Hebert, Civ. 
App, 174 SW 861 

Par value after issuance 

The par value of an interest-bear¬ 
ing: bond on the day of Its issuance 
being: the principal thereof, and on 
any date thereafter being: the sum of 
the principal and accrued interest — 
Board of Drainape Com’rs of New 
River Drainage Dist v. Arnold, 120 
SE. 310, 156 Ga 733 
Innocent holders 

The sale of drainag:e bonds at less 
than par in violation of statute does 
not affect their validity m the hands 
of innocent purchasers—Board of 
Lirainage Com’rs of New River Drain- 
ape Dist. V Arnold, 120 S E 310, 156 
Ga 733. 

Sepeal of statute 

A contract of sale below the par 
value of bonds is validated by the 
repeal of the statute before the sale 
w'as consummated and the enact¬ 
ment of a curative statute validat- 
inp all contracts theretofore made 
—Weikle V. Board • of Drainage 
Com’rs, 234 SW 612, 192 Ky 797. 

33. Utah —Livingston v. Millard 
County Drainage Dist No. 3, 199 
i\ 061. 68 Utah 382 

34- Utah —Livingston v. Millard 
County Drainage Dist No 3, supra 

35. Ga—Board of Drainage Com’rs 
of New River Drainage Dist v. 
Arnold. 120 S E. 310, 156 Ga. 733. 

36. Ga —Board of Drainage Com’rs 
of New River DnUnadre Dust, v 
Arnold, supra. 


37. U S —Caldwell v Guardian 

Trust Co, CCA Ark, 26 F 2d 218 

Ky —Weikle v. Board of Drainage 
Com’rs, 234 S W. 612, 192 Ky 

797. 

38. U S —Caldwell v. Guardian 

Trust Co, CCA.Ark, 26 F 2d 218 

Ark —Boyce v Clapham, 219 S W. 
24, 142 Ark 519 

39. Mo—State v Taylor, 123 SW 
892. 224 Mo 393 

40. Breach and waiver 

Failure of corporation purchasing 
drainage bonds to pay first engineer’s 
estimate held breach of contract and 
bond and district was held not to 
have waived breach of contract by 
purchaser of its bonds by accepting 
amount of unpaid engineer’s estimate 
from surety on purchaser’s bond — 
Platte Valley Drainage Dist of 
Worth County v National Surety 
Co. 295 SW. 1083, 221 Mo App. 898. 
Balance immediately due 

Balance of price of drainage dis¬ 
trict bonds held due, under purchas¬ 
er’s bond, immediately on failure to 
pay first engineer’s estimate, with¬ 
out demand by district and such 
balance due vas held liquidated dam¬ 
ages, involving no forfeiture, al¬ 
though same in amount as penalty 
of purchaser’s bond —^Platte Valley 
Drainage Dist. of Worth County v 
National Surety Co., supra 

Surety on bond of purchaser of 
drainage district bonds held liable for 
entire balance due immediately on 
purchaser’s failure to pay first engi¬ 
neer’s estimate and district’s agree¬ 
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ment to waive payment of entire 
iialanee due from purchaser of bonds 
was sufficient consideration for sure¬ 
ty’s agreement to pay dailv balances 
w'^ith interest, and undertaking by 
surety of purchaser of bonds to pay 
interest on daily balances held suffi¬ 
cient consideration for district’s 
promise to extend time for payment 
of entire balance —Platte Valley 
Drainage Dist of Worth County v. 
National Surety Co , supra 

Evidence held not to show conclu¬ 
sively that payments by surely were 
made on bond of defaulting pur¬ 
chaser of drainage district’s bonds. 
—I’latte Valley Drainage Dist. of 
Worth County v National Surety Co., 
supra 

41. Ark —Flanagan v Drainage 
Dist. No 17, 2 S W 2d 70, 176 Ark. 
31 

42. Ark —Flanagan v. Drainage 
Dist No. 17, supra. 

43. Ark —Oliver & Oliver v. West¬ 
ern Clay Drainage Dist ,61 S W 2d 
442, 187 Ark. 630 

44. Ind —Conn v Cass County, 61 N. 
E 1062, 151 Ind 517. 

45. La—Gravity Drainage Dist No. 
2, Tangipahoa Parish, v Caldwell 
& Co. 129 So 668, 171 La 58 

46. Failure to authorize state oill- 
clals to levy tax 

Failure of legislature to authorize 
taxing officers to impose taxes for 
payment of principal and interest of 
bonded debt of state subdivisions in 
event of default of governing au¬ 
thorities of those subdivisions held 
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estimate will not invalidate a bond issue where the 
landowners made no objection and have had their 
day in court and the fact that proceedings were 
erroneously commenced in the wrong court is not 
fatal where such court transferred the proceedings 
to the proper court before final order and other 
necessary things had been done.^® Mere irregu¬ 
larities which prejudice no one will not invalidate 
bonds issued in substantial compliance with the re¬ 
quirements of the statute,^® especially where the 
bonds are in the hands of holders in due course.^® 

Contesting i*ahdity. The validity of an issue of 
bonds cannot be questioned in a suit to enforce the 
lien of taxes,•‘*1 after validation without interven¬ 
tion or appeal therefrom,52 or where third persons, 
purchasers of the bonds, are not parties.53 So in¬ 


junction will not lie on grounds relating to the es¬ 
tablishment of the district where no objection or 
appeal to such proceedings was taken nor will 
injunction he to enjoin the issue of bonds unless 
the action of the drainage commissioners is influ¬ 
enced or procured by fraud.55 Also an action con¬ 
testing the validity of bonds will not he where it 
was not brought within the time allowed for con- 
test.56 Where the court afforded an opportunity 
for a hearing, the issuance of bonds cannot be en¬ 
joined after the passage of a statute validating 
drainage proceedings, notwithstanding the law un¬ 
der which the district was formed was held invalid 
because not providing for such hearings.57 The 
declaration or petition contesting the validity of an 
issue of bonds must state a cause of action.58 


not to afff'Ct validity of proposed re¬ 
funding: bonds of drainage district — 
Ozenne v Board of Com’rs of Gravi¬ 
ty Drainage Dist No 1 of Parishes 
of St Landry and St Martin, 164 So 
247, 183 Ixi 465. 

Acanlescence 

While acquiescence does not confer 
power. It may point to Its existence 
in a doubtful case, and. where a 
dram commissioner acted in good 
faith and the authorities and taxpay¬ 
ers acquiesced in the sale of bonds 
and completion of the work and paid 
maturing interest and principal for 
a period of years, the bonds were 
held not invalid —Royal Oak Drain 
Dist, Oakland County v Keefe, C C 
A.Mich . 87 F 2d 786 
Moratorium Act 

Proposed refunding bonds of drain¬ 
age district held not affected as to 
collection and enforcement by Debt 
Moratorium Act, In view of provi¬ 
sions of act excluding bonds of po¬ 
litical subdivisions from definition of 
debt—Ozenne v. Board of Com’rs of 
Gravity Drainage Dist No 1 of Par¬ 
ishes of St Landry and St Martin, 
164 So 247, 183 La 465 

47- Wash—Thurston County v. 

Clausen. 204 P 787. 118 Wash 653. 

48. N Y —Beadle v. Orleans County, 
265 NYS 629, 148 Misc 302. 

49. Ariz—In re Bonds of Drainage 
Dist No 4, in and for Maricopa 
County, 205 P 806, 22 Ariz 48, 
reversing 193 P 833, 22 Ariz 31 

Idaho—Sebern v Cobb, 238 P. 1023, 
41 Idaho 386 

N.Y—Millard v Adams, 121 N Y.S 
604, 136 App Dlv 669 

AssMsmeut 

That amount spent by drainage 
district for city improvement was 
too great, or amount assessed 
against city realty too little, would 
not invalidate district bonds —Cald¬ 
well V. Guardian Trust Co., C.C A. 
Ark., 26 F.2d 218. 


Resolutions of commissioners 

Provision of resolution for issu¬ 
ance of drainage district refunding 
bonds which authorized agreements 
respecting reserve funds or adjust¬ 
ment of charges, although unauthor¬ 
ized, held not to affect validity of 
other provisions of resolution, or of 
proposed bonds.—Ozenne v Board of 
Com'rs of Gravity Drainage Dist No 
1 of I^arishes of St Landry and St 
Martin, 164 So 247, 183 La 465 

50. ITS—Caldwell v. Guardian 

Trust Co, CCA Ark, 26 F.2d 218. 
Failure to change plans, etc. 

Drainage district’s failure to 
change plans, make new asses.sments, 
and readjust assessments, as au¬ 
thorized by statute, would not invali¬ 
date bonds in hands of holders in due 
course—Caldwell v Guardian Trust 
Co, supra 

Who are innocent holders 

Purchasers of bonds from unknown 
holders in the market are holders in 
due course, even though they pur¬ 
chased the bonds on their maturity 
date —Caldwell v. Guardian Trust 
Co , C C A.Ark., 26 P.2d 218 
61. Mo —State ex rel McBride v. 
Sheetz, 214 S W. 376, 279 Mo 429 
—State V. Eicher, 178 S W. 171 

58. U S —Hemphill v Certain Lands 
in Baldwin Drainage Dist., DC 
Fla. 9 F.2d 81. 

Ga —Goolsby v Board of Drainage 
Com'rs of Cedar Creek Drainage 
Dist, 119 SE. 644, 156 Ga. 213 

53. La—Duffy v. Peneguy, 87 So 
25, 148 La 407. 

Tex —Goldman v. State, Civ.App , 263 
SW 1097. 

54. Ky —Byron v. Mayfield Creek 
Drainage District, 267 S.W 191, 206 
Ky 309 

Delay in appointing* viewers 

In organization of drainage dis¬ 
trict, petitioners are only required 
to file petition containing essential 
allegations, and to execute required 
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bond, and they have no control of 
county judge’s performance of duty, 
so his delay of two years in ap¬ 
pointing board of viewers is no valid 
ground for injunction to restrain is¬ 
suance of district bonds—Byron v. 
Mayfield Creek Drainage District, 
supra 

55. NC—Carter v Mattamuskeet 
Lake Dram. Com’rs, 72 S E 380, 
156 NC 183 

19 C J. p 630 note 94. 

56. La—Rawle v Jefferson and 

Plaquemines Drainage Dist, 175 

So. 610, 187 La 891—Perkins v. 

Clancy, 146 So 748, 176 La 787— 
Gravity Drainage Dist No 2, Tan¬ 
gipahoa Parish V Caldwell & Co., 
129 So. 668, 171 La 68—Brown v. 
Chatalgnler Gravity Drainage Dist 
No 2 of Evangeline and St Lan¬ 
dry Parishes, 108 So 648 161 La. 

309—Chlara v. Lafout che-Terre- 
bonne Drainage Dist . 105 So 418, 
159 La 422—Fontenot v Miller 
Gravity Drainage Dist No 3 of 
Evangeline Parish, 105 So. 351, 159 
La 302 

19 C J p 681 notes 21, 22 
When time begins to mn 

Constitutional provision authoriz¬ 
ing political subdivisions to issue re¬ 
funding bonds is not ambiguous as 
to provision for prescription, but 
thirty-day prescription on time for 
questioning legality of bonds runs 
from day on which resolution for is¬ 
suance of refunding bonds is pub¬ 
lished —Ozenne v Board of Com’rs 
of Gravity Drainage Dist. No 1 
of Parishes of St Landry and St. 
Martin, 164 So. 247, 183 La 466. 

57. Ky—Yewell v. Board of Drain¬ 
age Com’rs of Daviess County, 219 
S.W 1049, 187 Ky. 434 

58. Petition held insnllloient 
Taxpayer’s petition, attacking reg¬ 
ularity of advertisement under 
which drainage district bonds were 
sold, held not to state cause of ac¬ 
tion, owing to omission of allega- 
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Confirmation proceedings. In some jurisdictions 
statutes exist providing for an action by a drain¬ 
age district to determine the validity of bonds after 
issuance and such a proceeding may be brought un¬ 
der a general statute authorizing such actions.^® 
The proceedings are in rem,®^ and the provisions 
of the statutes must be followed or the court will 
not have jurisdiction to adjudicate the validity of 
the bonds.®^ Under such statutes the courts have 
no power to confer authority to issue bonds,®2 and 
the decree may adjudicate the validity of bonds 
only within limitations of statutes authorizing the 
bonds,®3 and cannot give validity to bonds issued 
wi^^hout, or in excess of, statutory authority.®^ 

While a validating decree must be interpreted 
according to the provisions of authorizing stat¬ 


utes,®® a judgment validating bonds is conclusive 
on all parties and cannot be attacked for reasons 
which might have been interposed at that time.®® 

Validating statutes. Irregularities with respect 
to bonds may be cured by statute,®*^ if a statute 
could have authorized the bonds when issued and 
no limitation has intervened.®® 

(f) Security and Priority 

The security for bonds is dependent on statutory pro¬ 
visions, and ordinarily the lien of bonds is .a first para¬ 
mount lien on the land in the district, subject only to 
state and county taxes. 

In some jurisdictions, the constitution or statutes 
provide for the security of bonds issued by a drain¬ 
age district ®® Thus, under the various provisions. 


lion that such bonds had been sold 
—Brown v. Chataignier Gravity 
Drainngre Dist No 2 of Evangeline 
and St. Landry Parishes, 108 So 548, 
161 La 309 

59. Pla—Municipal Bond & Mort¬ 
gage Corporation v. Bi^shop’s Har¬ 
bor Drainage Dist, 182 So 794, 
133 Fla 430 

19 C.7 p 631 note 23. 

Taxing district 

Diainage district is taxing dis¬ 
trict or political district or subdi¬ 
vision. within law authorizing ac¬ 
tion to determine legality of proceed¬ 
ings in connection with bonded debt 
or certificates of indebtedness 
US—Greene v Uniacke, C C A Pla , 
46 P 2d 916 cerl loran denied 51 S 
Ct 493, 283 U.S 847, 75 L Ed 
1455 

Fla—Municipal Bond & Mortgage 
Corporation v Bishop's Harbor 
Drainage Dist, 182 So 794, 133 
Fla 430 

60. Mias—Jackson & E By Co. v 

Burns, 113 So 908, 148 Miss 7, 
error and certiorari denied 49 S 
Ct 27, 278 US 562, 73 L Ed 

506 

61. Pla—State v St. Lucie Inlet 
District and Port Authority, 176 
So 59, 128 Fla 521. 

Notice 

Required notice in proceeding to 
validate drainage district’s bonds 
having been given, it was not invali¬ 
dating circumstance that another no¬ 
tice was also given—Greene v Uni¬ 
acke, CCA.Fla., 46 F 2d 916, cer¬ 
tiorari denied 51 S Ct 493, 283 US. 
847, 75 LEd 1455 
Petition 

Petition in proceeding to validate 
drainage district’s bonds need not 
speciflcally allege that commission¬ 
ers viewed land comprised in drain¬ 
age district.—Greene v. Uniacke, su¬ 
pra. 


Issues 

It IS not proper in a proceeding to 
validate refunding bonds of drain¬ 
age district to bring in question the 
exercise of authority of board of 
supervisors of district conferred up¬ 
on them by the act creating district. 
—State V Christianson, Fla, 195 So 
153. 

Bvidencs 

On objection to a petition to con¬ 
firm the issuance of bonds by a drain¬ 
age district, evidence held to show 
that the objector’s lands, which were 
included, although across a river 
from the mam portion of the dis¬ 
trict, could not be benefited, and 
hence as to them the assessment 
was invalid —In re Bonds of Drain¬ 
age Dist No 4, in and for Maricopa 
Countv, 193 P 833. 22 Ariz 31 

62. Fla—State ex rel Root v. 
Crandon, 155 So 667, 115 Fla 153. 

Be jure or de facto exietenoe 

Where a drainage district has not 
been created and has never had an 
existence, either de facto or de Jure, 
statutes do not confer any authority 
on such an illegal district to issue 
bonds, and judicial validation decree 
cannot confer authority to issue 
bonds and cannot give validity to 
district bonds issued without stat¬ 
utory authority —Municipal Bond & 
Mortgage Corporation v. Bishop’s 
Harbor Drainage Dist., 182 So 794, 
133 Fla 430 

63. Fla—State ex rel Root v Cran¬ 
don, 155 So 667, 115 Fla 153. 

64. Fla —State ex rel Root v Cran¬ 
don, supra 

65. Fla—State ex rel Root v. Cran¬ 
don, supra 

▼arlauoe with bond 

That provision of drainage dis¬ 
trict’s bonds requiring payment in 
gold com was unenforceable as at 
variance with validating decrees did 
not render bonds wholly unenforce¬ 
able.—Greene v Uniacke, C.C.A.Fla , 
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46 F 2d 916, certiorari denied 51 S. 
Ct. 493, 283 US 847, 75 LEd 1455. 

66. Cal —Sacramento & San Joa¬ 
quin Drainage Dist v. Superior 
Court in and for Colusa County, 
238 P 687, 196 Cal 414 

Miss —Jac'kson & E. Ry. Co v. 
Burns, 113 So 90S, 148 Miss 7, 
error and certiorari denied 49 S 
Ct. 27, 278 US 562, 73 LEd 

506. 

67. US—Caldwell v Guardian 
Trust Co, C.CAArk., 26 F 2d 
218 

Miss —Reed v Norman-Breaux Lum¬ 
ber Co , 107 So 545, 142 Miss. 756. 

68. Fla—State ex rel Root v Cran¬ 
don, 155 So. 667, 115 Fla 153 

69. Bnty to levy tax 

Constitutional provision for re¬ 
funding bonds of subdivisions of 
state imposes mandatory duty on 
governing authorities to secure bonds 
by imposition and collection of acre¬ 
age tax and forced contributions — 
Ozenne v Board of Com’rs of Gravity 
Drainage Dist No 1 of Parishes of 
St Landry and St Martin, 164 So. 
247, 183 La 465 
Coxtractual relation 

The issuance and sale of bonds cre¬ 
ate a contractual relation between 
the bondholders and the property 
owners of the district —Straus v. 
Ketchen, 28 P 2d 824, 54 Idaho 56 
CIvuLge into general obligations 
Where original obligation of drain¬ 
age district on bonds w-as based on 
special benefits accruing to property, 
statutory provision changing such 
obligation into general obligations 
against property held In violation of 
constitutional provision requiring as¬ 
sent of two-thirds of qualified elec¬ 
tors for creation of liability by sub¬ 
division of state exceeding in par¬ 
ticular year income and revenue pro¬ 
vided for such year.—Straus v. 
Ketchen, supra. 
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it has been held that such bonds constitute a lien on 
all the lands within the district;*^® that each tract 
of land is subject to the lien of bonds only within 
the limit of benefits legally assessed against it;^^ 
that bonds issued by a town under the provisions 
of the drainage law are town obligations and are 
a lien upon all the taxable property of the town ;72 
that such bonds do not constitute statutory hens 
upon the property and do not create a claim against 
specific land, but constitute a general corporate ob¬ 
ligation, and all lands within the district are sub¬ 
ject to taxation for payment of the entire obliga¬ 
tion,*^^ that bonds constitute a lien on the entire 
proceeds of a special assessment,^4 but not on the 
land of the district, or any particular tract there¬ 
of. In some states the statutes limit the liability 
of individual owners of land within a drainage 
district to a specific percentage of the indebtedness 
created.*^® Bondholders have no lien on the fund 
derived from the sale of bonds,and curative stat¬ 
utes validating bonds that were void because is¬ 
sued in excess of assessment of benefits merely 
render such bonds a legal obligation of the district 
in its corporate capacity enforceable oiil> against 
such funds or other assets as the district might 
possess, and do not create a hen on the land.*^® 
While bondholders* security on assessment of bene¬ 
fits cannot be altered by subsequent proceedings 
without their consent,*^® the lien of holders of 
drainage district bonds is extinguished when a 


county receives a tax deed for such land for delin¬ 
quent general taxes.*® 

Priority. While the lien of a judgment for prop¬ 
erty taken by the district has been held prior to 
that of holders of bonds,*^ it has also been held 
that the lien of bonds is a first paramount lien on 
the land subject only to state and county taxes,*2 
and that the lien of a mortgage on lands within a 
drainage district, although taken before the dis¬ 
trict was organized, is inferior to the hen of bonds 
issued by the district.** 

Priority of payment between bonds is discussed 
infra subdivision b (3) (g) of this secliop. 

(g) Sinking Funds, Payment, and Collection 

The funds or property which may be subjected to 
the payment of principal and interest of bonds of a 
drainage district depend on the statutes in the particular 
Jurisdiction, and the same is true as to priority of pay¬ 
ment and the recovery of interest. 

Where the drainage district board has a liberal 
discretion in preserving the well-being of the dis¬ 
trict, It may create a reserve fund,*4 and can ob¬ 
ligate itself to levy an additional tax to pay the 
bonds 111 event the original levies were insuflfi- 
cient.** An increased acreage tax authorized b> a 
statute providing for the issuance of additional 
bonds IS applicable to pa>ment and creation of sink¬ 
ing fund for payment of refunding bonds, notwith¬ 
standing additional bonds were not issued.*® Un- 


Befimdixier 'bonds 

Where draindRe district authorized 
bond is.sue and pledged full faith 
and credit of district and later reso¬ 
lution for issuance of refunding 
bonds pledged all uncollected in¬ 
stallments of the total tax, thereto¬ 
fore and thereafter levied, except 
such part as is authorized by law to 
be used for other lawful drainage 
purposes, resolution did not pledge 
greater secuiity for refunding bonds 
than was pledged for original bond.s, 
since the pledge of full faith and 
credit included all liens created b\ 
levy of additional tax under statute 
for costs and emergencies—Halifax 
Drainage Dist of "Volusia County v 
State, 185 So. 123, 134 Fla. 471. 

Act merely clarified 

Utah—Campbell v Millard Count 
Drainage Dist. No. 3, 2C9 P. 1033, 
72 Utah 298. 

70u N C —Virginia-Carolina Farms 

Co. V Board of Drainage Com'rs 
of Cartaret County, 101 S15 508, 

178 N.C 661 

Lien of assessments see infra § 77. 

71- Idaho —Straus v, Ketchen, 28 P. 

2d 824, 54 Idaho 56 
Miss.—Teoc Sub-Drainage Dist. v. 


Halil well, 178 So 84. 180 Miss 

720 

Utah—Campbell v Millard County 
Drainage Dist No 3, 209 P 1023, 
72 Utah 298 

72. NY—Millard v Adams, 121 N 
y.S 504, 136 AppDiv. 669 

73. Utah—Kiona Irr Dist v Ben¬ 
ton County, 39 P.2d 394, 180 Utah 
197. 

74. Io\\a.—Teget v Lambach, 286 N 
W 522, 123 A LR 392 

75. Iowa—Tcgct v. Lambach, su¬ 
pra 

76. NC—Caravan v Mallamuskeet 
Dram. Dist, 76 S E 681, 161 NC 
100 

19 CJ. p 030 note 97 

77. Ark—Oliver & Oliver v West¬ 
ern Clay Drjiinage Dist., 61 S W 2d 
442, 187 Ark 539 

78. Miss—Anderson v. McKee, 179 
So 858, 182 Miss 156 

79. Wis—In re Dancy Drainage 
Dust. 213 NW 885. 193 Wis 118. 

80. Utah.—Hanson v Burns, 46 P. 
2d 400, 86 Utah 424, affirmed' In¬ 
graham V Han.son, 56 S Ct. 511, 
297 US 378. 80 L Ed 728 

81. U.S.— Guardian Trust Co. v. 
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Keith, CCA Ark, 69 F 2d 477, cer- 
tioi an denied 54 S Ct 802, 292 U. 
S 652, 78 LEd 1501 
Ark—Keith v Dialnagt* Dist Nn 7 
of Poinsett County. 48 S W 2d 230, 
185 Ark 553. 

82. NC—Vfrginia-Carolina Faims 

Co V Board of Drainage Com'rs 
of Cartaret County, 101 SE 508, 
178 NC 661. 

83. NC—^Washington County Drain. 
Com'rs V Eastern Home & Farm 
Ass'n, 81 SE 947. 165 NC 697. 

Parties 

In an action to determine priori¬ 
ties, the trustee named in the mort¬ 
gage IS not a net essary parly — 
Washington County Diain. Com’rs v. 
'Eastern Home & Farm Ass’n, su¬ 
pra 

84. Fla.—State v Little River Val¬ 
ley Drainage Dist in Dade Coun¬ 
ty, 192 So 404 

85. Fla—State v Little River Val¬ 
ley Drainage Dist in Dade Coun¬ 
ty, supra—Halifax Drainage Dist. 
of Volusia County v. State, 185 So. 
123, 134 Fla. 471. 

86. Fla.—State ex rel Sherrill v.. 
Milam, 153 So. 100, 113 Fla. 491. 
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der some statutes, the revenues of the district must 
be first applied to the payment of bonds,and 
drainage officers have a mandatory duty to see that 
the bonds are paid,®* and cannot refuse payment of 
matured obligations where sufficient funds are in 
the treasury to pay them, notwithstanding a pend¬ 
ing suit, to which bondholder is not a party, ques¬ 
tioning the validity of the district.®^ A drainage 
district cannot legally limit its authority over its 
funds as by authorizing another body than its offi¬ 
cers to draw checks thereon Neither can it 
affect rights of bondholders, not represented by 
bondholders’ committee, to full payment from a 
fund available for such purpose by a compromise 


agreement with the committee.®^ 

The funds or property which may be subjected 
to the payment of principal and interest of out¬ 
standing bonds of a drainage district depend on the 
statutes in the particular jurisdictions.®2 Under 
some statutes, the bonds of a drainage district have 
been held an obligation of the district, not of the 
state,®® nor of the owners of land in the district,®^ 
and the district is obligated to pay them whether 
or not the assessments levied on the property have 
been collected.®** Under other statutes, bonds have 
been held not general obligations of the county or 
the drainage district, but are payable only from 
assessments on lands within the district,®® and 


87. ITS—KotliUlzky v. Mercantile 
Trust Co. CCA Ark, 16 F ad 227 
Ark —lToi>son v Oliver, 298 S W 489, 
174 Ark er.n 

In nature of first mortg'ag'e lien 

Ark—Fit St Nat Hank v Wells Riv¬ 
er S<iv Rank, IS S W 2d 37(1. 179 
Ark S34 

Acreag^e taxes 

(1) l’rnec*eds of at rcage taxes 
tmi'-l be used to pav interest on and 
create a <«.inking fund for the retire- 
nu‘nt of bonds before it can be used 
foi any other pui poses, as such tax- 
e.s ate “special ass< ssments” for 
benefits and not ‘general revenue" 
for puipo'«c‘s of "general government" 
uithin rule that bonds payable from 
geiK ral revenue are charge only on 
surplus tevoniies after paving gov- 
crnnnntal expenses—Rorick v 
Roud of Com’rs of Kvergladi's 
Drnri.ige Dist , DC Fla, r>7 F 2d 
104S 

(2) Judgments .against board of 
< <inimis'i;icun^rs c»f district for attor- 
luv*-’ *^01 vices were not pavaible out 
of ]>rn( / eds In district’s acreage tax 
liiiul winch was established for bene- 
hl of bold! rs of matured bonds and 
intciist caiupons issued by district, 
nor (ould attorneys’ fees and costs 
incuii*d bv plaintiff in a class suit 
Mg.nnst board of commissioners of 
district on behalf of holdeis of un¬ 
paid bonds and bond interest cciu- 
pons issui d bv district be paid out 
of proceeds thereof, but costs of as¬ 
sessment and collection of acreage 
tax by tax assessor and collector of 
the district were proper items to be 
p.iid out of acreage tax fund—Be¬ 
dell V Bassiter, Fla, 196 So 699 

88 . L.a—Ascension Red Cypress Co 
V Now River Drainage Dist , 143 
So 270, 175 Da 300 

89. Mich —Goodenough v Ticknor, 
251 NW 593, 265 Mich 355 

90. La —State ex rel Perry v 

Board of Com’rs of Fourth Jeffer¬ 
son Drainage Dist, 151 So. 141 

91. La.—State ex rel. Perry v 

28 C.J.S.—18 


Board of Com’rs of Fourth Jeffer¬ 
son Drainage Dist, supra 

Duty to sign 

Drainage district bondholders’ com¬ 
mittee, given Joint control over fund 
for pavment of interest coupons of 
bondholdeis not represented thereby 
by enni promise contract with dis- 
Irnt, cannot refuse to sign checks on 
lund iiecause of illegal it > of such 
provision—State ex rel Perrv v 
Roird of Com’rs of Fourth .Tefferson 
T>r.ainage Dist, supra 
92. Obligation of county where 
drain fund insufficient 

(1) Und<‘r some statutes, where 
the dram fund is insutllcicnt to pav 
bonds when due. a dutv is imposed 
on the coiintv to pa\ such bonds out 
of Its general funds regardless of 
whether there would remain sufti- 
eient rnomy to cover expenses of 
gov'trnmental activities foi the cur¬ 
rent year—Regents of University of 
Michigan v I’lav. 25J NW 348, 2(,4 
Mich 

(2) Whore no statutory provision 
existed at time of sale of bonds for 
adv.inctmcnt bv county to make up 
deficit in drainage funds, no con¬ 
tractual obligation arose between 
county and bondholders’ c’ommittee 
to whom ow'ners assigned bonds 
which was immune fiom impairment 
by the legislature, but a provision 
in a repealing statute that it .should 
not affect bonds issued prior to the 
effective date* thereof and subsequent 
to the» statute imposing liability on 
the county w'as held not to destroy 
the county’s liability to use gcmeral 
funds to pay bonds issued prior to 
the statute imposing liability 
US—Royal Oak Drain Dist, Oak¬ 
land County v^ Keefe, CCA Mich 
87 F2d 786 

Mich—Regents of University of 
Michigan v Pray, 2.'>1 NW. 348, 
264 Mich 693 

ISoney mistakenly deposited 

Where trustees of reclamation dis¬ 
trict had mistakenly deposited with 
county treasurer funds, realized as 
rent from certain lands owned by 
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rocbamation district, trustees could 
withdraw these funds to pay de¬ 
linquent calls made by drainage dis- 
tric t on such lands, although bond¬ 
holders of reclamation district 
sought to have funds applied to pay¬ 
ment of matured interest coupons.— 
Hank of Hawaii v Gibson, 69 P.2d 
559, 15 Cal App 2d 407 
Taxes 

Bondholders of drainage district 
are entitled to taxes levied for pur¬ 
pose of paying bond«*d indebtedness 
If and when collected, and in event 
of tax sale foT drainage taxes, bond¬ 
holders aie ('iititled to their propor¬ 
tion of proceeds—State bv and 
through State Land Board v RIa.ke, 
20 P 2d 871. 88 Utah 584, modified on 
other grounds 56 P 2d 1347, 88 Utah 

I 600 

I 93. Fla —Martin v Dade Muck Land 
Co, 116 So 4 49. 95 Fla 630. ap¬ 
peal dismlsst^d M B. Garris Prop¬ 
erties V Martin, 49 S Ct 25, 278 
U S 560, 73 L Ld 505. 

94. N (’•—Wilkinson v Boomer, 7 
SF2d 491, 217 NC 217 

Public charge on land in rem 

Diainage district improvement 
bonds are a ‘ public charge’’ on such 
land in rem and must be collected in 
vame manner as all other public 
charges—Wilkinson v Boomer, su¬ 
pra 

95. Kan —Fairfax Drainage Dist of 
Wvandotte Countv v Rtimer, 219 
P 268, 114 Kan 473. 

98. Fla —Slate ox rel Root v. 

Crandon, 155 So 667, 115 Fla 153 
Iowa—Hartz v Truckenmiller. 293 
N.W 568 

Mo—Slate cx rel. Sturdivant Bank 
V Little River Drainage Dist , 68 
S W 2d 671. 334 Mo 753 
Tenn —Lake County v Morris, 28 S. 

W2d 351, 160 Tenn 619. 

County not obligated in corporate 
capacity 

Board of supervisors acts as a 
special tribunal in an official or gov¬ 
ernmental capacity, and does not in 
any way represent the county as a 
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where an issue of bonds is expressly made payable 
from taxes on lands benefited by certain work, the 
holders of such bonds are not entitled to payment 
thereof from the district’s general funds.®*^ How¬ 
ever, a recital in the bond that it was given for 
the purpose of paying foi the cost of construction 
has been held not to limit payment thereof to pro¬ 
ceeds of a construction assessment.^* Although 
bondholders, where fund derived from sale of 
bonds was used to pay some bonds, could not de¬ 
feat right of judgment creditor for improvement 
to have funds wrongfully disbursed replaced from 
assessments,where funds were intermingled, and 
administration fund was used to pay bonds, a bond¬ 
holder was held entitled to reach the part held for 
payment of bonds though the total amount of the 
mingled funds was less than the amount collected 
for administration.^ A drainage district is not 
liable on bonds for the payment of which assess¬ 
ments have been made, where the proceeds of such 
assessments have been expended by the district 
officers for other purposes, the remedy of the bond¬ 
holders being against the officers guilty of the mis- 
appropriation.2 

Pledged bonds. Where bonds are pledged, the 
holder’s claims arc satisfied when they receive the 


amount of their indebtedness with interest.* 
Priority of payment. The question of priority 
of payment of drainage bonds depends on statutory 
provisions.^ Under some statutes bonds of the 
same improvement district issued under successive 
legislative acts take precedence in the order of 
time unless the contrary is clearly expressed,* and 
as long as the security for the bonds is adequate 
the bondholders must receive payments in accord¬ 
ance with their contract,® and a temporary financial 
embarrassment does not justify a departure from 
the ordinary method of retiring bonds."^ So it has 
been held that the hen of holders of bonds first 
maturing is prior to the lien of unmatured bonds,* 
and that the holder of a matured bond is entitled 
to payment in full if funds to that extent are in 
the hands of the treasurer,® without regard to the 
time when special assessment installments were 
paid.i® However, while a bondholder is entitled 
to have his bonds paid in full where the funds in 
hand are accruals from the exercise of an inex¬ 
haustible power of taxation,a bondholder is not 
entitled to full pa>ment where the bonds are sup¬ 
ported by nothing but the tax based on benefits 
which is insufficient to meet installments,^2 and the 
holders of matured bonds arc entitled only to pay- 


whole in its corporate capacity, and 
county IS not obligated in its cor¬ 
porate capacity.—Mitchell County v. 
Odden. 259 NW 774, 219 Iowa 793 

97. II S —Duncan v. St John Levee 

& Drainage Dist., CCA Mo, 69 

F2d 342 

98. Wis—In re Dancy Diainage 
Diat, 208 TSTW. 479, 190 Wis. 327. 

99. Ark — Oliver & Oliver v. West¬ 
ern Clay Drainage Dist, 61 S W 
2d 442. 187 Ark 539 

1. Tenn —Slate ex rel. First Nat 
Bank v Dunlap, 72 S W 2d 771, 
167 Tenn 585 

9U 111 —Schoden V. Schaefer, 184 
Ill App 456 
19 C J p 631 note 9. 

3. U S — Kuehne v Highland Glades 
Drainage Dist, D C Fla., 54 F 2d 
946 

4. Statute held invalid 

A statute authorizing the is'^uanco 
of bonds, superior in obligation and 
privilege to prior bonds, is invalid 
—Rorick V. Board of Com’rs of Ev¬ 
erglades Drainage Dist, D C Fla , 27 
F.2d 377. 

Tniijds set aside for different cou¬ 
pons 

Balance of interest and sinking 
fund of inlet district, deposited in 
depositories to meet January bond 
interest coupons and representing 
such portion of fund as had not as 
of July been called for by January 


coupon holders, held applicable to 
payment of July cempons—Andersen 
V. State, 143 So 775, 106 Fla 951 

5. US—St Louis Union Trust Co 
V Franklin-American Trust Co, 
CCA Ark, 52 F.2d 431, 87 A L Pw 
386, certiorari granted Franklin- 
American Trust Co v St Louis 
Union Trust Co, 52 S Ct. 129, 284 
U S 611, 76 L Ed 522, certiorari 
dismissed 52 S Ct 642, 286 US 
633, 76 LEd 1274 

Original iseue 

An original issue of bonds to the 
amount provided for by statute has 
been held to have priority over sub- 
.sequent bonds issued under amend¬ 
ments which made them paramount 
to other liens except bonds previous¬ 
ly issued.—St Louis Union Trust 
Co V Franklin-American Trust Co., 
supra 

6. Idaho.—Straus v Ketchen, 28 P. 
2d 824. 54 Idaho 56 

Altering position 

A purchaser of bonds who deliber¬ 
ately selects bonds of late maturity 
should not be permitted to alter his 
position without good reason —Mor¬ 
ns V. Gibson. 87 P 2d 37, 30 Cal App 
2d 684 

Proceed* from crops 

Money received from proceeds of 
crops from rentals of lands acquired 
for delinquency in payment of as¬ 
sessments may be used to pay bonds 
in the order of maturity, notwith¬ 
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standing such proceeds accrue at 
uncertain dates—Morris v. Gibson, 
supra 

7. Cal —Morris v Gibson, supra. 
Cash on hand insnllicient 

Where drainage district’s unpaid 
indebtedness amounted to only abc>ut 
one tenth of the assessed benettts, 
bondholders were entitled to pay¬ 
ment in full in absence of .showing 
that district was in.solvcnt, notwith¬ 
standing cash on hand was insuffi¬ 
cient to pay all outstanding bonds 
—Teoc Sub-Drainage Dist ^v Halli- 
well. 178 So 84. 180 Miss 720. 

8. Iowa—Bechtel v Mostrom, 243 
N W 361, 214 Iowa 623,. 

9. Towa—Bechtel v Mostrom, su¬ 
pra 

10. Iowa—Bechtel v. Mostrom, su¬ 
pra 

11. Fla—State ex rel Lawler v. 

Knott, 176 So. 113, 129 Fla 136 

Tex— Donna Irr. I>ist , Hidalgo 

County No 1 v. West Coast Life 
Ins Co, Civ App., 103 S W 2d 1091 

12. Fla—State ex rel Lawler v 

Knott. 176 So. 113, 129 Fla 3 36— 
State ex rel Root v Crandon, 155 
So 667, 115 Fla 153—Moran v. 

State ex rel Montgomery, 149 So. 
477. Ill Fla. 429. 

Trust fund 

(1) The funds held for the pay¬ 
ment of bonds have been held to 
constitute equitable assets or a 
trust fund, at least where such 
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ment pro rata.^* 

Effect of insolvency. Holders of bonds, both 
matured and unmatured,of an insolvent district 
share pro rata and there can be no preference 
amonf' them.l® Under a statute authorizing the 
appointment of a receiver and requiring the ap¬ 
plication of taxes collected to payment pro rata of 
all bonds issued which are then due and payable, 
the hfiklcrs of a first series of bonds issued arc not 
entitled to priority in interest payments from the 
receiver,^® but such a provision is not applicable to 
bonds serviced by taxes separately levied, assessed, 
and collected under different plans.^*^ However, a 
district should not lightly be declared insolvent,i8 
all principals vitally concerned, including the land¬ 
owner, the district, and the creditors, should be 
brought before the court and general rules ap¬ 


ply in determining the solvency or insolvency of a 
drainage district.^® 

Interest is recoverable on bonds and interest cou¬ 
pons of a drainage district after maturity and un¬ 
til paid,2i at least where the interest coupons are 
independent obligations in the nature of the prin¬ 
cipal debt. 2 2 

(h) Rights and Remedies 

The statutory method or process of payment of bonds 
Is exclusive of all other remedies, and the contract of a 
bondholder can be enforced only to the extent pro¬ 
vided by law. 

The statutory method or process of payment of 
bonds IS exclusive of all other remedies,22 and the 
contract of a bondholder can be enforced only to 
the extent provided by law.24 The holders of 


funds are insufficient to pay all the 
bonds. 

Fla—Hedell v Lassiter, 196 So 699 
—Mtiran v State ex rel Montgrom- 
cry. 149 So 477. Ill Fla. 429 
Mo—State v Duncan, 68 S W 2d 
679, 331 Mo 733 

(2) Statutory trust created for 
bondholders was held to Include as¬ 
sessments and redemption money 
paid to reclamation district, togeth¬ 
er with proceeds of sales of delin¬ 
quent lands and proceeds of resale 
thereof after acquisition by county 
treasurer as district's trustee, as 
well as lands so acquired bv treas¬ 
urer, and, although reclamation dis- 
tric t IS merely arm or agenc y of 
state Bind hence property owned by 
district is deemed property of state, 
state does not liecome * owner," as 
such term Is usually understood, as 
to delinquent lands purchased by 
county treasurer as district’s trus¬ 
tee, as rcfjards bondhcjlders* statu¬ 
tory ris:ht to proceeds of sale there¬ 
of—River Farms Co of California 
V Gibson. 42 P 2d 95, 4 Cal App 2d 
731 

13. US—Groner v U S ex rel. 
Snower, C C A Mo , 73 P 2d 126, 

reversing, 1) C , Snower v Hope 
Drainage Dist , 2 F Supp 931 
Cal —Rank of Hawaii v Gibson, 69 
P 2d 659, 15 Cal App 2d 407—Koh- 
wer V Gibson, 14 P 2d 1051, 126 
Cal App 707. 

Miss—First Nat Bank v Commis¬ 
sioners of Lake Cormorant Drain¬ 
age Dist, 147 So 807, 16? Miss 
854 

Mo —State v Duncan, 68 S W 2d 
679, 334 Mo. 733, overruling State 
ex rel Bliss v. Grand River Drain¬ 
age Dist of Livingston and Linn 
Counties, 49 S W 2d 121. 330 Mo 
360—State ex rel Sturdivant v 
Little River Drainage Dist, 68 S 
W.2d 671, 334 Mo. 753. 


Unxnatnred bonds 

A fund raised by special assess¬ 
ment for the payment of specified 
matured bonds and the interest 
thereon must be applied pro rata to 
the payment of such bonds and in¬ 
terest so long as any portion of such 
obligations remain unpaid and may 
not be retained for payment of 
bonds to mature in the future — 
Kimball v. Hastings Tract Reclama¬ 
tion Dist No 2060. 31 P 2d 417, 137 
Cal App 687 

14b U S —Groner v. U S ex rel 
Snower. C C A Mo , 73 F 2d 126, re¬ 
versing, D C, Snower v. Hope 
Drainage Dist, 2 F Supp 931 

15. Miss—Abitica Drainage Dist 
of Leflore, Holmes, and Carroll 
Counties v Albert Theis & Sons, 
187 So 200, 185 Miss. 110—Teoc 
Sub-Drainage Dist v Halliwell, 
178 So 84. 180 Mis.s 720 
Deposit with comxnlttoe 

Holders w^ho deposited drainage 
district’s bonds with bondholders’ 
committee were not entitled to any 
preference m distribution of di\i- 
dends over nondepositing bondhold¬ 
ers—Kuehne v. Highland Glades 
Drainage Dist. D C Fla, 54 F 2d 

946. 

No preference contrary to bonds 

No preferente in the distribution 
of dividends by a receiver can be 
created b> law contrary to the terms 
of the bonds —Kuehne v Highland 
Glades Drainage Dist, supra 

16L US —Krietmeyer v Hemphill, 
C C A Fla . 19 F 2d 513, leversing, 
D C, Krietmeyer v Baldw'in 
Drainage Dist . 13 F 2d 903, and 
certiorari denied Brown v Kriet¬ 
meyer, 48 S Ct. 117, 275 U S 496, 
72 L Kd 392 

17- U S —Ecker v Southwest Tam¬ 
pa Storm Sewer Drainage Dist . 
CCA Fla., 75 F 2d 870. 
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18. Cal —Morris v Gibson, 87 P 2d 
37. 30 Cal App 2d 684 

19. Cal—Morris v. Gib.son, supra. 

20. Pasrment of all l>onds, while 
not controlling, may be considered 
—Morris v Gibson, supra 
Evidence held inBnfficient 

(1) To show insolv’-ency.—Morris 
V Gibson, supra. 

(2) To establish that district had 
reached the limit of its assessable 
values, so as to preclude subsequent 
lev'y of supplemental assessment — 
Morris v Gibson, supra 

21. Miss —Peoples Bank & Trust 
Co. V Sabougla Drainage Dist , 
191 So 93, suggestion of error 
overruled Peoples Bank & Trust 
Co V Sabougla Drainage Dist No. 
2 of Calhoun & Webster Counties, 
191 So. 824 

22 . IT S —Roswell Drainage Dist. v. 
Parker, C C A N M . 53 F.2d 793. 

Rate of interest 

Interest rate on interest coupons 
attached to drainage bonds, after 
maturity of coupons, is determinable 
by law of state where contract 
is performable—Roswell Drainage 
Dist V. Parkei, supra. 

23. Iowa—Teget v Lambach, 286 
NW 522, 123 ALR 392 

N C —Wilkinson v. Boomer, 7 S E 2d 
491. 217 NC 217 

24. Fla—State ex rel Lawler v. 
Knott. 176 So 113, 129 Fla. 136. 

Possess only statutory rights 

Owners of drainage improvement 
liens or holders of bonds, if any, Is- 
suc‘d on such liens have only rights 
conferred by statute.—Marshall v. 
Watkins. 18 N E 2d 964, 106 Ind 

App. 235. 

New remedy retroactive 

The amendment of the general 
drainage law providing that provi¬ 
sions of general drainage law should 
remain in full force as to farm 
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bonds may protect themselves ag^ainst foreclosure 
of a tax certificate, issued against land securing 
the bonds, by payment of the taxes or redemption 
of the land before expiration of the redemption 
period.25 

Where bonds are in default, the holders thereof 
are entitled to insist on the enforcement of their 
contracts without material change,"^* and they have 
the right to enforce performance of duties by offi¬ 
cers of the district,but such right of action 
against the board of supervisors is limited within 
the purview of the statutory duties of the super¬ 
visors acting in their official and representative 
capacity.-^ Holders of bonds in default cannot sue 
in equity where there is an adequate remedy at 
law,29 nor can they maintain an action against an 
individual owner of land in the district.^o 

Mandamus to compel payment of claims is dis¬ 
cussed in the CJ S. title Mandamus § 143 et seq, 
also 38 CJ. p 760 note 10 et seq. 

Defenses. Where the bonds are duly registered. 


It has been held that the only defenses available 
against them are forgery and fraud.^i While per¬ 
sons buying bonds must ascertain whether the 
statutory provisions have been complied with, and 
whether recitals in bonds are supported by statutes 
authorizing the issuance thereof,22 a recital in 
bonds that preliminary requirements had been per¬ 
formed has been held to estop the district, as 
against a bona fide holder, from proving its falsity 
where there is nothing on the face of the bonds to 
show the recital is untrue.22 

Ltmitalions and laches. Actions by bondholders 
must be brought within the period prescribed by 
applicable statutory provisions.24 Where money 
collected by a drainage district as taxes, before the 
statute of limitations had run, for the express pur¬ 
pose of paying bonds constitutes a trust fund, the 
payment thereof to bondholders cannot be defeated 
by such statute 25 

Parties, pleading, etc. The rules apjdicable in 
civil actions generally apply in actions on bonds 
of a drainage district with respect to ])arties,2® 


drainagrefl orffanlzod under farm 
dramag'e act, in effect incorporated 
in farm drainage act provisions of 
general drainage law for making 
assessments to pay principal and 
interest on bonds, giving to owners 
of farm drainage bonds an addition¬ 
al remedy to enforce collection of 
their bonds which inured to holders 
of bonds of farm drainages although 
given subsequent to the issuance of 
their bonds —In re Farm Drainage 
Dist No 1, Waupaca County, 287 
NW 806, 232 Wis 455. 

Bonds not thereby retired 

Acquisition of state’s tax title to 
portion of lands In drainage district 
by bolders of portion of district 
bonds did not retire bonds in pro¬ 
portion of number of acres acquired 
to total acres in district —Covington 
V. Meletio, 151 So 735, 168 Miss 497 

25. Fla —Sugar Bowl Drainage 

Dist V Miller, 162 So 707, 120 

Fla 436 

26. U S —Everglades Drainagf Dist 
V Florida Ilanch & Dairy Corpo¬ 
ration. CCA Fla. 74 F 2d 914, re¬ 
hearing denied 75 F2d 1013 

27. Fla —State ex rel Sherrill v 
Milam, 153 So 100, 113 Fla. 491 

Bevy of tax and rate thereof 

(1) Purchasers of drainage dis¬ 
trict bonds issued in accordance 
with the forms and requirements of 
law in good faith and before ma¬ 
turity will be protected in their pur¬ 
chase and are entitled to have the 
tax voted and authorized to retire 
them levied, although the governing 
authoritiea contemplated using the 
proceeds of the bends, and in fact 


did use them, for purposes other 
than those authorized, and the levy 
of such tax does not violate the due 
process clause of Const U S 
Amendm XIV—Ventrias Bros v 
Bouanchaud. 91 So. 756, 151 La 337 
(2) Bondholders can only insist 
upon tax rate authorized by law in 
force at date of issuance of bonds 
—State ex rel Sherrill v. Milam, 
153 So 100, 113 Fla. 491. 

28. Iowa — Mitchell County v Od- 
den, 259 NW 774, 219 Iowa 79’1 

29. IT S —Everglades Drainage* Dist 
V Florida Ranch & Dairy Corpo¬ 
ration. CCA Fla, 74 F 2d 914, re¬ 
hearing denied 75 F 2d 1013. 

Ordinary law action maintainable 
Drainage district held suable in 
ordinary law action on bonds and 
interest coupons—Roswell Drainage 
Dist V Parker, CCANM. 53 F 2d 
793. 

30. NC—Wilkinson v Boomer, 7 
S E 2d 491. 217 N.C 217 

31. U S —Board of Com’rs of Okla¬ 
homa County V Board of Finam e 
of M E Church, South. CCA 
Okl , 100 F 2d 766. 

32. Iowa—Mitchell County v. Od- 
den. 259 N W. 774, 219 Iowa 793 

33. IT S —Board of Com'rs of Okla¬ 
homa County V Board of Finance 
of M E Church, South, C.C A 
Okl . 100 F 2d 766. 

Procedural Irregnlarltiee 

Recitals in drainage di.strict bonds 
that everything required had been 
done estopped district to set up 
mere procedural irregularities.— 
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Caldwell V Guaidian Trust Co, C 
C A Ark , 26 F2d 218 

34. Bien rendered unenforceable 

Statutes prohibiting holders of 

bonds from bringing action for fore¬ 
closure of liens after live >ears from 
accrual of right of action, rendered 
lien unenforceable after statute has 
run —Mar.shall v. Watkins, 18 N E 
2d 954, 106 Ind.App 235 

35. Ark—Roper v Greene & Law¬ 
rence Drainage Dist of Greene 

and Lawrence Counties, 108 S W 

2d 584. 194 Ark 493 

36. Necessary parties 

In action against drainage com¬ 
missioners to recover on bonds is¬ 
sued by drainage district, counties 
and all other bondholders were not 
"nc'cessary parties” however neces¬ 
sary final adjudication of financial 
afr.airs of district might be,— Dry v 
Board of Drainage Com'rs of Cab¬ 
arrus County, Drainage Dist No 
6, 11 SE2d 143, 218 N C. 356. 
Znterventlou 

Taxpayer’s application for leave 
to inlt rvene in action on bonds near¬ 
ly month after judgment against 
drainage district held too late, and 
leave to intervene will not be grant¬ 
ed taxpayer, so as to delay use of 
judgment on mandamus for higher 
tax levy to meet future maturities 
as desired by parties, or to set up 
district’s counterclaim against hold¬ 
er, or procedural irregularities in 
issuance of bonds sued on, especial¬ 
ly where proposed defense of ap¬ 
plicant was fatally defective —Cald¬ 
well V. Guardian Trust Co., C.C.A. 
Ark.. 26 F.2d 218. 
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pleading,37 evidence,38 and judgment and relief.38 
It IS error to fail to give the owner of invalid bonds 
a judgment for the amount of certificates of in¬ 
debtedness which were exchanged for such invalid 
bonds.^0 

c. Duties and Liabilities of Officers 

(1) Duties 

(2) Liabilities 

(1) Duties 

The duties of drainage commissioners and other of¬ 
ficers are such as are prescribed by statute. 

The duties of drainage commissioners and other 


officers are such as are prescribed by statute,^ ^ and 
they cannot delegate their duties unless expressly 
authorized,'^ 2 a board of commissioners 

become functus officio so long as there are bonds 
outstanding ^3 Drainage officers arc ordinarily re¬ 
quired to account for funds collected and distrib¬ 
uted by them, 44 but consolidated statutes author¬ 
ized for the compiling, etc., of the statutes of the 
state are general statutes and do not affect provi¬ 
sions of special drainage statutes, so that commis¬ 
sioners of a district organized under a special stat¬ 
ute arc not required to file and publish statements 
of receipts and expenditures 45 While the treas- 


37. De facto existence 

A bondholder Pinnj? to enforce 
pajnrient of bonds issued by drain¬ 
age district not created in compli- 
anc I* with statute must allege that 
district had a de fac to existence or 
must set up facts plainly showing 
that distrKt had su< h a status — 
Municipal Rond & Molt gage Corpo¬ 
ration V Bishop’s Harbor Drainage 
Dist. 182 So 794, 1^3 Fla 430 
Appointment of receiver 

Rill alleging that coniplalnants' 
drainage district bonds had long 
been in default because of refusal 
of district supervisors to make rea¬ 
sonable efforts to collect delinquent 
taxes and that < omplainants’ rights 
would be impaired unless receiver 
were appointed held to authorize ap¬ 
pointment of receiver for drainage 
district—Little Uivei Valley Drain¬ 
age Dist v First State Sav Bank 
of Morenci. Mich, 167 So 376, 123 
Fla 581 

38. PresnmptionB 

(1) In th<* aliscm c of any contra¬ 
ry showing, the piesumption is that 
the pure heist* of drainage district 
bonds, the procet ds of which were 
misappropT latcd by the governing 
authoritie.s of the district, was made 
in good faith—Ventriss Bros v 
Bouaiiihaud, 91 So 756, 151 La 337. 

(2) It must be presumed that 
diainage district through ofTicers. 
pioperl\ exert ised power to change 
plans, make new assessments, and 
readjust ussessments, and hence as¬ 
sessed benefits on entire lands of 
district, bast‘d on improvements as 
unit —Caldwell v Guardian Trust 
Co, CCA Ark, 26 F 2d 218 
Admissibility 

A certitied copy of the opinion of 
the attorney general as to the valid¬ 
ity of bonds Is competent evidence 
of their \alidity—Galveston County 
Drainage Dist No 3 v Foster, C C 
A Tex , 284 F 932 
Prlma facie evidence 

Possession and production of 
bonds, payable to bearer, is prima 
facie evidence of ownership —Gal¬ 


veston County Drainage Dist No 3 
v Foster, supra 

39. Form of judgment 

(1) Owner of drainage bonds held 
not entitled to pt rsonal judgment 
against drainage distmt—Caldwell 
& Co *s Ancillary ltt*eeiver v I^an- 
drum, 83 S W 2d 876, 260 Ky 77 

(2) Holder of drainage district 
bonds IS not entitled to judgment at 
law against distiict thereon—Board 
of Sup’rs of Worth County v Dis¬ 
trict Court of Siott County, 229 N 
W 711, 209 Iowa 1030 

(3) Entering general judgment 
against drainage distiict held not 
error on ground judgment rond(*red 
all property m district assessable 
to pay judgment --Roswell Drainage 
Dist. v Parker, C C A N M , 53 F 2d 
793. 

Appointment of receiver 

(1) A statute authorizing the ap¬ 
pointment of judicial receivers for 
drainage distrn ts where anv bond 
of the district had not been paid 
within a specified period after its 
maturity has been held not invalid 
—Little River Valley Drainage Dist 
v First State Sav Bank of Moren¬ 
ci, Mich, 167 So 376, 123 Fla 581 

(2) In bondholder's suit for ap¬ 
pointment of receiver for drainage 
district, that supervisors had been 
compelled to purchase land, which 
thqy were unable to sell, and cer¬ 
tain large property owners had 
made arrangement for pa>ment of 
taxes with a bank, which bad be¬ 
come insolvent, held not to excuse 
delay in collecting delinquent tax<‘s, 
or prevent appointment of receiver 
—Krietmeyei v Baldwin l>rainage 
Dist, DC Fla, 298 F 604 

40. La —Board of Com’rs of Bayou 

Terre aux Bceufs Drainage Dist 

v McClellan. 114 So. 694, 164 La 

808 

41. Fla—Hardee v State, 91 So. 909, 

83 Fla 544 

19 C J p 632 note 29 

Clerk as ministerial officer 

The clerk of the sanitary district 
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of Chic.-igo IS a mere ministerial of- 
tii er, subject to the order of the 
board of trustec*s, and he can act 
only in pursuance of the order of 
the board—Reddick v People, 82 
111 App 85, afiii med People v Red¬ 
dick, 54 NE 963, 181 Ill 334 
Calling meeting 

Board of supervisors of levee and 
drainage district must call landown¬ 
ers’ m<‘eting annually to (lei t board 
of supervisors —State ex rel Byrd 
V Knott, Mo App , 75 S W 2d 86 

42. Miss —Planters’ Bank of 

Clarksdale v Tazoo-Coldwater 
Drainage Dist , 126 So 9, 156 

Miss 297 

N^ote without consideration 

Note executed by drainage district 
for plaintiff’s services in attempting 
to have levee board pt rfcirm drain¬ 
age district’s functions held without 
t onsideration —Planters’ Bank of 
Clarksdale v Yazoo-Coldwaler 
Drainage Dist , supra 
Sesolntlon Ineffective 

Every landowner in district was 
entitled to notit'e with right to hear¬ 
ing on power of court to authorize 
proposed work by another district, 
and a resolution by drainage dis¬ 
trict commissioners authorizing 
work by another district had no ef¬ 
fect on rights of landowners—Cor- 
eor.an v Mud Creek Drainage Dist 
of Cass and Morgan Counties, 168 N 
E 509, 336 Ill 211 

43. La—Snowden v Red River and 

Bayou des Glaises Levee and 
Drainage Dist , 1.34 So 389 172 

La 447, followed in 13 4 So 394, 
172 La 463, and certiorari granted 
Snowden v Red River & J3ayou 
Des Glaises Levee, 52 S Ct 23, 
284 ITS 603, 76 L EJ 517, certi¬ 
orari dismissed Snowden v Red 
River & Bayou Des Glaises Ij/*vee 
& Drainage Dist of Louisiana, 52 
set 198, 284 U.S 592, 76 L Ed 
510 

44. NC—State v Gettys, 107 S E. 
307, 181 NC 580 

19 C J. p 632 note 30. 

45. N.C.—State v. Gettys, supra. 
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urer may make deposits of district funds on time 
deposits,^® he is authorized to pay out funds only 
upon warrants issued by the directors of the dis- 
tnet.^*^ In some jurisdictions the statute makes 
the county treasurer ex officio treasurer of drain¬ 
age districts within the county.^® Drainage com¬ 
missioners are generally required to keep a record 
of their acts and proceedings,^^ but those having 
claims against the district cannot be deprived of 
what is their due because of the neglect of the 
commissioners to keep their records properly.®® 

(2) Liabilities 

Ordinarily drainage officers are liable, along with the 
sureties on their bonds, for negligent acts or for the mis¬ 
application or conversion of drainage district funds. 

While, in some jurisdictions, officers of a drain¬ 
age district, being public officers, are not liable for 
acts in performing official duties, unless acting will¬ 
fully, maliciously, or corruptly,®^ in other jurisdic¬ 
tions they have been held liable for negligent acts,®- 
even though committed in their official capacity.®^ 

Drainage officers are personally liable for misap¬ 
plication of funds®^ raised by assessment for the 
purpose of paying district bonds,®® and the illegal¬ 
ity of the bonds is no defense,®® nor does their lia¬ 
bility depend upon a demand made before suit,®^ 
but such officers are not liable to the taxpayers if 
the assessment was illegal and the taxpayers paid 


it with knowledge of the facts.®* Also drainage 
officers are personally liable for loans made of dis¬ 
trict funds on terms other than those prescribed by 
statute.®® A county treasurer has been held a 
guarantor of funds intrusted to him as ex officio 
treasurer of a drainage district,®® and acts at his 
peril in complying with a drainage commissioner’s 
unauthorized order to deposit drainage funds in a 
depository designated by the commissioner.®^ 
Where drainage commissioners usurp powers not 
given them under the statute, they may become 
trespassers, and may be restrained as other tres¬ 
passers, if they are about to inflict irreparable in- 
jury.®2 

Liability for costs. Where drainage commission¬ 
ers are sued in their representative capacity, they 
are not personally liable for costs, but judgment for 
costs should, in such case, be rendered against the 
drainage district.®^ 

Luihihtics on bonds. Drainage officers are liable 
on their official bonds for damages caused by their 
deviation from the approved plans and specifica¬ 
tions for the construction of a drain,®^ and the 
measure of damages in such case is the amount re¬ 
quired to complete the work in the manner orig¬ 
inally ordered.®® A drainage officer is also liable 
on his bond for misapplication or conversion of 
drainage assessments,®® for withholding money due 


4& U S.—National Surety Co v. 

McCormick, D C Ill. 268 P. 185. 
47- Ill—People v. Wylie, 119 NE 
585, 283 Ill 516. 

19 C J. p 632 note 31. 

48. Ga —McFarlin v. Board of 
Drainagre Com’rs of Middle River 
Diet., 113 SE 447, 153 Ga 766. 

19 C J. p 632 note 32. 

49. Ill —Hepler v. People, 80 N.E 
759, 226 Ill 275. 

19 C J p 632 note 33. 

50. Ill.—Drainagre Com’rs. v. Love¬ 
less. 67 Ill App. 405. 

51. Mo —Hausgren v. Elsberry 
Drainage Dist, App, 245 SW 401. 
certiorari quashed State ex rel 
Hausgen v. Allen, 250 S W. 905, 
298 Mo 448 

Advancinfir money 

Supervisors of drainage district 
held not individually liable for loss 
sustained by district in advancing 
money to Insolvent contractor un¬ 
less acting corruptly—Foster v 
Hesse, Mo App . 43 S W 2d 891. 

62. Cal —Newberry v Evans, 245 
P 227, 76 Cal App 492 

Liability of district or officers for 
iniuries re.sulting from defects or 
obstructions see infra § 61. 

63. Cal.—Newberry v. Evans, supra. 


Presnmptlon 

Personal judgment against direc¬ 
tors of drainage district for unau¬ 
thorized digging of ditch across 
owner's property creates presump¬ 
tion that directors alone were con¬ 
cerned in commission of such act.— 
Newberry v Evans, supra 

54. Person taking ollloe enhsegnent- 

ly 

If director of drainage district 
was not meml>er of board when per¬ 
sonal judgment against directors 
was ordered paid out of district’s 
funds, he would not be proper party 
to action to recover therefor, and a 
judgment against drainage directors 
for using funds of district in satis¬ 
faction of personal Judgment was 
held not void as against director 
who was not member of board when 
funds were paid out or when tort 
on which judgment was based was 
committed —Newberry v. Evans, su¬ 
pra 

55. Ill —Schoden r. Schaefer, 184 
Ill App 456 

19 CJ p 632 note 37. 

56. Ill —Scsterhenn v. Schneider, 
184 Ill App. 472—Schoden v Schae¬ 
fer, 184 Ill App 456. 

57. Ill —Sesterhenn v. Schneider, 

184 111 App. 472—Schoden v. 

Schaefer, 184 Ill App 456. 
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58. Ill —Sesterhenn v Schneider, 

184 Ill App 472—Schoden v. 

Schaefer, 184 Ill App. 456. 

59. Ark—Western Clay Drainage 
Dist v Day, 210 S W. 338, 138 Ark. 
181. 

60. Ky—Taylor v Fidelity & Cas¬ 
ualty Co of New York. 65 S W 2d 
410, 246 Ky 698 

61. Ky —Taylor v. Fidelity & Cas¬ 
ualty Co. of New York, supra 

62. N Y —Matter of I,.ent. 62 N.Y S. 

227, 47 App Div 349—Woodruff 

v. Fisher, 17 Barb 224. 

63. Ill.—Meents v. Reynolds, 62 
Ill.App. 17 

64. Ind —Smith v State, 19 N.E. 
744. 117 Ind 167. 

I^rties and defenses 

Auditor's negligence In Issuing 
warrants on certificates issued by 
engineer in ditch proceeding did not 
release engineer’s surety from lia¬ 
bility, and neither subcontractor re¬ 
paying excess money nor surety was 
a necessary party to action on engi¬ 
neer’s bond for negligence in issu¬ 
ing certificates —Yellow Medicine 
County V. Johnston, 222 N W. 289, 
176 Minn 16. 

66w Ind.—Smith v. State, 19 N.E. 
744, 117 Ind 167. 

66. U.S.—:<Etna Casualty & Surety 
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for work performed,®^ for willfully issuing drain 
orders in excess of work done or where no work 
had been done,®® or for negligently paying out 
money in his hands to insolvent contractors for 
defective work without first requiring them to rem¬ 
edy the defects,®® The obligation of the surety is 
measured by the provisions of the bond taken in 
connection with the statute,*^® and a provision in¬ 
serted in obedience to the statute cannot be ren¬ 
dered nugatory by the additional provisions, un¬ 
less that result necessarily follows from the lan¬ 
guage of the bond.*^! 

d. Compensation of OfS.cer8 

The compensation of drainage commissioners and 
other officers is dependent on statutory provisions. 

The right of drainage commissioners and other 
officers to compensation depends upon the provi¬ 
sions of the statute, and if no compensation is 
provided the officer cannot appropriate for that 


purpose moneys belonging to the drainage dis¬ 
trict.^3 The fact that statutes make it the duty of 
county officers to perform certain services for 
drainage districts was held not to prevent such of¬ 
ficers from charging fees under general statutes. 

The salaries of officers and employees may be 
legally reduced.'^® 

If more has been paid to officers than they are 
entitled to, it may be recovered in a proper pro¬ 
ceeding by the district,*^®* and if the commissioners 
fail to perform their duty to recover such money 
they can be compelled to do so.'^'^ 

§13. - Actions in General 

The right of a drainage district to sue and be sued 
ordinarily depends on statutory provisions, and the rules 
appiicable to civil actions generally apply in such ac¬ 
tions. 

Although in the absence of statute, drainage dis¬ 
tricts have been held not subject to suit,^® it has 


Co v. PPople of State of Illinois, 
for use of Adamson, C C A Ill., 72 
F 2d 4 52 

19 C J p 632 note 44. 

Connty treaaureFa bond 

Countv treasurer’s official bond 
held to cover his default as treas¬ 
urer of special drainage district 
■where no further bond was given, 
notwithstanding absence of adjudi¬ 
cation by commissioners as to suffi¬ 
ciency of offic lal bond to cover the 
latter office—^tna Casualty & 
Surety Co v. People of State of Il¬ 
linois. for Use of Adamson, supra. 

67. Til —People v. Bruner, 190 Ill 
App 299 

19 C J p 633 note 45. 

68. Mich—Mai > land Casualty Co 
V Moon. 203 N.W. 885. 231 Mich. 
56 

Ministerial act by virtue of oIBce 

The act of a county drain com¬ 
missioner in issuing orders purport¬ 
ing to be for construction work at 
a time when no work had bcc^n done 
under the contract, so that such or¬ 
ders were issued in violation of a 
statute, was a willful and intention¬ 
al violation of official duty, consti¬ 
tuting'an administrative or minis¬ 
terial act, and not a judicial deci¬ 
sion, and was an act done by virtue 
of his office —People v O'Connell, 
183 N.W 195. 214 Mich 410 
Bight to Bue 

A bank which purchased from the 
contractor for drainage work orders 
in his favor issued by the county 
drain commissioner before the work 
was begun, in violation of statute. 
Is not disqualified from maintaining 
its action against his sureties on 
the ground that it claims through 
the contractor as an associate in the 


commissioner’s error, mistake, or 
fraud, the action not being on the 
orders, but for the commissioner's 
misfeasance in office m issuing them 
to plaintiff bank's damage, and such 
bank has a If gal right to complain 
of such breach of duty by the com¬ 
missioner, and sue his sureties on 
account of its loss —People v O’¬ 
Connell, supra 

Agreement to sign other’s name 

Agreement among three dram 
commi«!sioners, whereby each was 
authorized to sign names of others 
to oidors on dtain fund for work, 
held not to render two of su< h corn- 
mls'.ioriers and sureties on their 
bonds liable for illegal conduct of 
other in issuing orders in exc ess of 
ciinount provided in ComF> 1^ Suppl 
1922 § 4904, where done without 

their knowledge or consent—Mary¬ 
land Casualty Co v Moon, 203 N 
W. 885, 231 Mich 56. 

69. Ind —Smith v. State, 19 N E 
744, 117 Ind 367 

TO. Minn —Fairmont Cement Stone 
Mfg Co V Davison, 142 N W 899, 
122 Mmn 504. Ann Cas 1914D 945 

Intarest 

Holdcis of bonds of drainage dis¬ 
trict suing on county treasurer',*^ of¬ 
ficial bond for diversion of money 
realized from sale of bonds held 
entitled to interest only from date 
when their bonds matured—^Elna 
Casualty & Surety Co v People of 
State of Illinois, for Use of Adam¬ 
son, CCA Ill. 72 F2d 452 
71. Minn —Fairmont Cement Stone 
Mfg Co V Davison, 142 N W 899 
122 Mmn 504. AnnCasl914D 945 

78. Ind —Watts v. Hart, 159 N E 
2. 93 Ind App 274. I 

19 C.J. p 633 note 50. | 
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Matter of contract 

Compensation of former drainage 
commissioner, which ceased on fil¬ 
ing of report, for services in prep¬ 
aration for trial of remonstrance in 
drainage proceeding after filing of 
report, is matter of eontract —Watts 
V Hart. 159 NE 2. 93 Ind App 274. 

73. Ill —Harmon & Marion Union 
Drain Cc>m'rs v McCormick, 191 
III App 321 

19 C J p 633 note 51 

74. Idaho—Drainage Dist No 2 of 
Ada County v Ada County, 226 P. 
290, 38 Idaho 778 

75. Ill —Anderson v S.anitary Dist 
of Chicago, 26 N E 2d 167, 304 111. 
App 259 

AgToement -with imion 

Whore salaries of union employees 
of city sanitary district who were 
not civil service emplo>oes -were re¬ 
duced pursuant to agreements with 
trade unions, such reductions were 
nut illegal in absence of evidence 
e*-tablisbing employc*es' la< k of 
knowledge of such agreements or 
of fraud or bad faith on part of 
boaid of trustee's of sanitary dis- 
liiet—Anderson v Sanitary Dist of 
Chicago, supra 

7Q. Ga —Goolsby v Board of Drain¬ 
age Com’rs of Cedar Creek Drain¬ 
age Dist. 119 SE 644, 156 Ga. 
21*1 

77. Ga—Goolsby v. Board of Drain¬ 
age Com'r,s of Cedar Creek Drain¬ 
age Dist, supra 

78. U S —Bates County, Mo, v. 

Wills, CCA Mo, 269 F. 734. cer¬ 
tiorari denied 41 S Ct 375, 255 U. 
S 671, 65 Li Ed 791. 

Iowa.—Mitchell County v. Odden, 
269 NW 774. 219 Iowa 793— 

Houghton V. Bonnicksen, 237 N.W. 
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been held that a district, primarily benefiting own¬ 
ers of land, may be sued without a statutory pro¬ 
vision authorizing suit,^^ and in some jurisdictions, 
under the express provisions of the statutes, a 
drainage district may sue and be sued ^0 The 
rights and remedies of bondholders is discussed su¬ 
pra § 12 b (3) (h), and proceedings contesting the 
validity of bonds is considered supra § 12 b (3) (c). 

While the treasurer of a drainage district has 
been held cntilled to maintain an action as the real 
party in interest to recover money deposited by 
his predecessor and belonging to the district,or¬ 
dinarily, suits on behalf of a drainage district 
should be brought by the commissioners in the 
name of the distnct.^^ Where a drainage district 


has a right of action to prevent the misappropria¬ 
tion of funds by the district officers or to recover 
funds so misappropriated, and the officers refuse to 
sue, the taxpayers of the district may institute such 
action on behalf of the district,^^ and an action 
may be maintained by a taxpayer without a demand 
on the directors to sue where such a demand would 
be unavailing.^^ Also, landowners in a district 
may sue to cancel an ultra vires or illegal agree¬ 
ment Suits against a district should be brought 
against it in its corporate name by service of proc¬ 
ess on each of the commissioners ^6 

Actions by or against a drainage district must 
not be brought prematurely,^’^ and conversely, the 


313. 212 Iowa 902—Board of Siip’rs 
of Worth Countv v District Court 
of Scott County, 229 N AV 711 
209 lovva 1030 

Okl —De Lo7ior v Collier, 230 P 
240, 104 Okl 19—Montgromery v. 
Krouch. 186 P 218, 77 Okl 51 
19 C J p 633 note 54 

79. Colo—Colorado Investment & 
Realt> Co v River\ lew Drainagre 
Dist . 266 P 501, 83 Colo 468 

80t U S —Royal Oak Drain Dist, 
Oakland Countv v Keefe, CCA 
Mich, 87 F2J 786 

Ark —Drainapre Dist No 7 Poinsett 
CountV'. V ITutchins, 42 S W 2d 
996. 184 Ark 521 

Cal—N< wherry v Evans, 245 P 
227 76 CalApp 49J 
TTtah—Croft v Millard Countv 
Drainage Dist No 1, 202 P 539, 
59 Utah 121 
19 C J p 633 note 53. 

New remedy 

Allowing: direct suit ag-ainst rec¬ 
lamation district grave creditors new 
remedy, whm fcirrncr means of re¬ 
dress was pnxeiding: hv mandamus 
to eompd issuan<»* of w'arrant — 
Hutchison V Redanirition Dist No 
1619. 254 r 606. 81 CalApp 427 
Any lawful remedy 

Drainagre provisions beinj? equita¬ 
ble. anv lawful remedy contemplat¬ 
ed in contract between creditor and 
district, not contlictin& with stat¬ 
utes or public poliev, may be en¬ 
forced—In re l^ane^v Drainagre 
Dist, 208 NW 479, 190 Wls 327. 
Appearance by county 

County by appearinj? for drainagre 
district in suit to recover funds re¬ 
ceived by county treasurer, did not 
destroy its separate existence* as 
drainaf?c district w'lth authoiity to 
sue and be sue»d—American Surety 
Co. of New York v Hidalgro Coun¬ 
ty, Tex Civ App., 283 S W 267. 
Znvalidity of defense 

Since a drainagre district may 
maintain an action where it is es¬ 
sential to the full discharire of its 


duty and functions, it may invoke 
the invalidity of any defense there¬ 
to—Cranberry Creek Drainag:e Di^t 
V Elm Lake Cranberry Co. 174 N 
W 554. 170 Wis 362 

Corpus Juris has been quoted in 
connection with the pioposition that 
the question whether a particular 
g:overnmentaI body should be con- 
sideied a leg:al entit> capable of su¬ 
ing: and beinp sued will depend on 
the lanKuatfe of the statute relating 
to the character and powers of siu h 
body—Department of Industrial Re¬ 
lations V Travelers* Ins Co, 170 
S E 883. 886. 177 Ga 669. 

81. Ark—Sallee v Corning Bank 
184 SW 4 4, 122 Ark 502 

82. Tex—Watson v El Paso Coun¬ 
ty, Civ App, 202 SW 126—Mat¬ 
agorda County Drum Dist No 1 
V (l.tincs. Civ App , 140 SW 370 

By revenue agent or county improp¬ 
er 

A drainage district, being a “cor¬ 
poration,” with power to sue and he 
sued, is not a “part of a county” 
within a statute providing that suit 
may be brought in the name of the 
county, w'hcie only a part of the 
county or its inhabitants are con¬ 
cerned, and a statute authorizing 
the state revenue agent to sue for 
any indebtedness owing to the state 
or any county, municipality or levee 
board, does nc»t authorize him to 
bring suit on behalf of a drainage 
district, ‘ municipality” referring to 
three classc»s described by statute, 
as cities, towns, and villages —Rob¬ 
ertson V Thomas, 79 So 289, 118 
Miss 423 

83. Ark—Tallman v Lewis, 186 S 

W 296, 124 Ark 6—Seitz v. Meri¬ 
wether, 169 S W 1175, 114 Ark. 

289 

Xiiabillty for replenishment 

Where commissioners of special 
drainage district unlawfully levied 
pretended assessments for repairs, 
but In reality to pay fees to attor¬ 
neys and others, and some landown¬ 
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ers voluntarily paid assessments, 
commissioners w’^cre properly re¬ 
strained from paying out such funds 
to attorneys and others, since tax¬ 
payers, li.iblo for replenishment of 
repair fund, were entitled to prevent 
misapplication of public funds, but 
where commissionci s of special 
drainage district unlaw fullv levied 
assessments to pa> tor antec edent 
indebtedness and some l.indowm rs 
\olunlaril.\ paid assessments, land¬ 
owners, not liable to assessnit*nt for 
sut h purpose, and who paid nothing 
on such levy, w’ere not (ntitled to 
injunction to restiain pa>ment of 
monev s so collet ttd c>n anlecedi nt 
indebtedness, for tlie> (quid not be 
called on to repir nish such funds — 
He<irdsworth v VV’hiU'sidc and Rock 
Island Special Drainage Dist, 190 
N E 310, 356 Ill 158 

B4. Cal—Newbeirv v Evans, 275 

1' 4 65. 97 Cal App 120 

85. Mo—Harris v*^ Langford, 211 S. 

W 19. 277 Mo 527 

86. Tex —Matagorda County Drain 

Dist No 1 V Gaim.s, Civ App, 140 

SW 370 

Action held against district 

An action against a board of 
drainage commissioners and the in¬ 
dividual cornmissioner.s is an action 
against the drainage (orporalion 
where the petition alleged and the 
answer admitted that the board was 
a corporation.—Allen v Muddy 
Creek Drain Dist Comrs, 95 S E. 
170. 175 N G. 190. 

87. To enjoin issuance of bonds 

Suit to enjoin Issuance of drain¬ 
age district bonds was not prema¬ 
ture, because before issuance there¬ 
of —Rorick v Board of Com’rs of 
Everglades Drainage Dist., D C.Fla , 
27 F.2d 377. 

Discretionary acts nnder court’s di- 
rection 

Parties to a drainage district pro¬ 
ceeding cannot complain of the ac¬ 
tion of the commissioners under the 
court’s direction until the remedy by 
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right to maintain an action may be barred by lim¬ 
itations and laches.®® 

Jurisdiction of suits by or against drainage dis¬ 
tricts is dependent on statutory provisions, and the 
general rules applicable in other civil actions.®® In 
the absence of particular statutes relating there¬ 
to,®® a drainage district has been held subject to 
the same laws as other corporations as regards 
venue.®^ However, it has also been held that con¬ 
stitutional provisions as to the venue of actions 
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against private corporations do not apply to drain¬ 
age districts.®^ 

Necessary and proper parties to an action by 
or against a drainage district depends on statutory 
provisions and the rules applicable to civil actions 
generally ®® In an action against a drainage dis¬ 
trict, unless a statute so requires,®^ the commis¬ 
sioners themselves need not be made parties,®^ and 
individual landowners are not proper parties de¬ 
fendant ®® In an action against drainage district 
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application to the court in that pro¬ 
ceed inp: is refused—Bard v Board 
of Diainn^P Com’rH of Hickman 
County 27 W 2d 968, 234 Ky 263 

88. Ill—Peabody v Sanitary Dist 

of Chieapo. 161 NK 519, 330 Ill 

250 

Claim barred 

Ija(hcs of hank as creditor of 
drriinapre di’^tnct for which receiver 
h.id been api)Ointcd in not asserting 
<laim until cirt<r all monev'* <‘xrept 
small amount foi admini«^trative us¬ 
es had been di*'l»iirv(d under < oiirt 
orders, prevented bank from assert¬ 
ing <lciim as tbe bank had no bet¬ 
ter light to tax folleetions for par- 
tnuli-^ >ear than bondholders had, 
and r» reiver’s pa\m«nt to bondhold¬ 
ers did not Ki\e risr to (bum h\ 
h.ink on oth<r funds and the bank 
Wris not entitled to nniintain elaim 
win re it could not nbntifN funds in 
rfseixer’s h'»nds «is .any p irt of 
\*ai s colb f lions on wbirb it 
<1 limed lien--Flor id I Nat B ink of 
.TnksonNiIb v IT mpbill P A Fbi , 
68 F 2d 785 alTirrninp: DF Kr< it- 
me\er V Baldwin Pramug^e Pist , 2 
F ‘=?upp 208 

Improvements not within plan 

Where ow'Tiers of land a\ ere pres¬ 
ent W’hen impTo\cments were being 
mad* and ioin( d in direc ting e\- 
PMiditure of funds it was In Id that 
tin V were |)ie<ludcd bv l.n In s fiorn 
<.omi»laining that the unpi o\einents 
w<re not within the < ontempl.ition 
of the disf rut's plan of n < birnation 
In suit to declare warranls issued 
in pa \ men I o1 the woi k to be \(iid 
— Biaves \ Biltle Tarkio Prainage 
Pisl No 1, Mo, 134 SW2(1 70 

89. Particular statutes construed 

(1) Statute designating county 
court as special tiibiinal foi crea¬ 
tion of drainagt* district does not 
confer jurisdiction of suits on debts 
by and against distnrt—I’ritchard 
V Johnson-Toby Const. Co, 296 S 
W 17. 155 Tenn 571 

(2) Statutes giving the circuit 
court exc lusive jurisdiction coexten¬ 
sive with district boundaries, re¬ 
lates only to formation. Incorpora¬ 
tion, and perhaps administration, of 
district, and does not give circuit 
court of county, wherein petition to 
Incorporate drainage district is filed. 


jurisdiction of suit to enjoin over¬ 
flow of lands outside county —Lake¬ 
land Ideal Farm & Prainage Dist 
V Mitchell, 122 So 516, 97 Fla 890 
Jurisdiction in equity 

(1) Arkansas drainage district 

was not governmental agency, as re¬ 
spects que.stiori whether district 
was subject to equitv Jurisdiction — 
Prainage Pist No 2 of Crittenden 
County. Ark v Mercantile-(''om- 
me rce Bank & Trust Co of St 

Louis. Mo. CCA Ark. 69 F 2d 138. 
cerlioraii demu^d Mercanlile-Com- 
mercc Bank & Tru«t C\> of St 

Louis, Mo ^ Primage P*v,t No 2 
of Crittfnden Countv. 55 S Ct 77, 
293 ITS 566, 79 L Ed 665 

(2) In ecpiitv suit bv engin<<‘rs 
against drainage board and drain 
commic« loners of four counties in- 
elud* d in district, for serMces ren- 
elcrcd district enuit\ coiiit was held 
without jurisdictum W’here there 
W'as no oecasion for anv accounting 
sine e existence ol number of Inele- 
P<‘ricb*nt law actions does not consti¬ 
tute rrn'llipluitv eif suits w'^hich con¬ 
fer ffiuil> pirisclii lion—Hoad \ Tin 
Wagoner 270 NW 802. 278 Mieb 
600 

90. Where articles of association 
filed 

The cue ml court drainage ae^t is 
a special ae I indepi ndent of the Civ¬ 
il Code, and uneb r it the* < ircuit 
e ourt of the countv in winch the ar¬ 
ticles of the assoe'iation of a dis- 
Irie t have been tiled has original 
and exedusive lui I'-dic tion without 
regard for county lines, anel a suit 
ean onl\ be niaintaine'd in tbe ooun- 
tv wherein its article's are file cl — 
Pieston V Grand Ui\e*r Prainage 
Pist of Cass and Bale's ('ounties. 
Mo, 246 SW 277--State ex re‘1 Nor- 
borne Land I>rainage Pist Co of 
Carroll Countv v Hughes, 240 S W 
802. 294 Mo 1 

91. Ark—Prainage Disl No. 7, 

Poinsett Count>. \ Hute bins, 42 

S W 2d 996 184 Ark 521 

Equity suit to restrain flooding 

Where work proposed bv drainage 
district in P county would flood 
lands in C county, venue of .suit to 
restrain further proceedings under 
plans was in county where lands 
which would be flooded were located. 
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—Drainage Dist No 7. Poinsett 
County. V Hutchins, supra 

92. Cal.—Gallup v Sacramento, 
etc. Drain Dist. 151 P 1142, 171 
Cal 71 

93. NC—State Board of Agricul¬ 
ture V White O ik-Buckle Drain¬ 
age' Dist. 98 SE 597. 177 NC 

O O 

S I) —Kamrar v Sanborn County. 
253 NW 496. 62 SD 487. rever.s- 
ing 248 NW 489. 61 SD 300 
To remove public nuisance 

An action to enjoin maintenance 
of a drainage system established by 
an organized district because re.sult- 
ing in injury to lands of owners in 
n. newly created distrut and to the 
roads therein cannot be maintained 
bv the new district, but must be 
brought in the name of the .state 
at the instance of the attornev gen¬ 
eral or countv attornev—Drainage 
Dist No S of Se'dgw'ick Countv v 
Riverside Drainage' Dist of Sedg¬ 
wick Countj. 178 P 433, 104 Kan 
233 

Intervention 

Drainage district receiver, appeiint- 
ed bv si.ii(> court in suit to annul 
district oigani/alion cannot intei- 
ve'Tie in federal court suit by bank, 
not party nor privy to ftirmcr suit, 
for interest on district bonds — 
Bfiard of Piainagi' (\im’rs c»f Pender 
County Drainape Dist No 4 v I.iaf- 
a>e'tte Southside Bank of SI Louis, 
C C A N C , 27 F 2d 286 

94. Okl — Montgomery v Krouch, 
186 I’ 218. 77 Okl 51 

]9 C .1 p 633 note 57 

95. Tex —Matagorda County Drain. 
Dist Nci 1 V. Gaines, Civ App . 140 
SW 370. 

96. Miss —Bank cif Commerce & 
Trust Co V Commissioners of 
Tallahatchie Drainage Dist No 1 
138 So 558, appeal dismissed 
lirown V Bank of Commerce & 
Trust Co , 53 S Ct 6, 287 U S 663, 
77 L Ed 497 

Mo—Mississippi and Fox River 
Drainage Dist of Clark County v 
Ruddick. 64 S W 2d 306, 22S Mo 
App 1143 

Oommissionexv represent landowners 

In a suit for an adjudnalion of 
the total collective corporate obliga- 
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officers for misappropriation of funds, an officer 
not participating therein is not a necessary party 
defendant,but in action for judgment against 
drainage officers because of an illegal loan to an 
attorney for the district, such attorney was held a 
proper party defendant.^® 

So, the rules applicable in civil actions generally 
apply in actions by or against a drainage district 
with respect to process,**^ pleadings,^ evidence,^ 
and trial ^ 

Judgment and relief. The judgment and relief 
which may be given in an action by or against a 
drainage district or its officers is sometimes de¬ 
pendent on statutory provisions.^ Where the court 


had jurisdiction over the subject matter of the suit 
and of proper parties defendant, a tax judgment 
was held not void and not subject to collateral at¬ 
tack on the ground that such additional tax ex¬ 
ceeded statutory debt limitations,*'* but if additional 
assessment of tax, not exceeding benefits to land, 
would be insufficient to pay a judgment on notes of 
the district, such judgment would be unenforceable 
to the extent of the insufficiency.® Where money 
was wrongfully paid to bondholders from the 
construction fund, the holder of a judgment for 
improvement work was held entitled to have a suf¬ 
ficient amount of assessments, pledged for payment 
of bonds, used to replace the money wrongfully 
taken While, under some statutes, it has been 


tion of a district as an entity on 
certificates of indebtedness, the com¬ 
missioners of the district represent 
all the landowners —Kersh Lake 
Drainage Dist of Jefferson, Lincoln 
and Desha Counties v Johnson, 60 
set 640. 309 US 4K5. 84 L Ed 881, 
128 A L.R 386, affirming Johmion 
V Kersh Lake Drainage Dis^t , 131 
SW2d 620, 132 S.W 2d 6.58, l')8 Ark 
743, certiorari granted Kersh Lake 
Drainage Dist v. Johnson 60 S Ct 
468, 309 US 643, 84 L Ed 996. re¬ 
hearing denied 60 S Ct 886. 309 U 
S 699, 84 LEd 1037 

97. Cal —Newberry v Evans, 27.5 
P. 465, 97 Cal.App 120. 

98. Ark—Western Clay Drainage 
Dist V Day, 210 S W. 338, 138 
Ark 181 

99. Xnles applicable to private and 
Qixasi-pablic corporations 

It has been held that applying 
rules for service of process pre¬ 
scribed for private corporations and 
quasi-public corporations does not 
violate public policy —Drainage 
Dist No 7, Poinsett County, v Hut¬ 
chins, 42 SW2d 996. 184 Ark 621 
County court drainage district 
was held properly served by deliv¬ 
ery of a copy of the petition and 
summons to the county clerk — 
Drainage Dist No 23 of New Mad¬ 
rid County V. Hetlage. 102 S W 2d 
702, 231 Mo.App 355 
1. Petition held suflicient 
Ill —Myers Const Co v Wood Riv¬ 
er Drainage & Levee Dist of Mad¬ 
ison County, Ill, 221 Ill App 473 
Petition held insnficient 
Ark—Hudson v Simonson. 279 S.W 
780, 170 Ark 243 

Iowa—Houghton v Bonnicksen. 237 
NW. 313, 212 Iowa 902. 

Demurrer or answer 

An objection that it does not ap¬ 
pear. from the complaint, that plain- 
tlflf was ever duly created a swamp 
and overflowed land district, goes 
to legal capacity of plaintiff to sue. 
and not to the sufficiency of the 


facts stated to constitute a cause 
of action, and is properly raised bv 
ansi^er, not demurrer—Swamp & 
Overflowed Land Dist No 110 v 
Feck. 60 Cal 403 

Amended answer setting up dif¬ 
ferent defenses was properly strick¬ 
en —Board of Drainage Com’rs of 
Pender County Drainage Dist No 
4 V. Lafayette Southside Bank of 
St Louis, CCANC, 27 F 2d 286 

2. Burden of proof 

Refunding warrants of drainage 
district were prima facie evidence 
of district’s liability, and burden 
was on It to prove that recitals con¬ 
tained therein and in ordinances au¬ 
thorizing them were untrue —Hidal¬ 
go County Drainage Dist No 1 v 
Creath, C C A Tex , 68 F 2d 119, cer¬ 
tiorari denied 64 S Ct 562, 291 U.S 
684. 78 L Ed 1071 
Evidence held admiesible 
U S —Board of Drainage Com’r.s of 
Pender County Drainage Dist No 
4 V Lafayette South.side Hank of 
St Louis. CCANC, 27 F 2d 286 
Hi —Cat Tail Drainage Dist. v 
Johnson Creek Levee & Drainage 
Dist. 209 Ill App 71. 

Mo —Hoelscher v. Pate, App., 79 S 
W 2d 776 

Evidence held inadmissible 

Tex.—Nueces County v. Nueces 
County Drainage Dist No 2, Civ. 
App, 5 S W 2d 620, error refused 

Evidence held suflicient 

(1) In general 

U S —Board of Drainage Com’rs of 
Pender County Drainage Dist No. 
4 V Lafayette Southside Bank of 
St. Louis, CCANC. 27 F 2d 286 
Cal —Newberry v Evans, 276 P 
465, 97 Cal.App 120 
111 —Myers Const Co v Wood Riv¬ 
er Drainage & Levee Dist of 
Madison County, Ill, 221 Ill App 
473 

Tex —Hidalgo County Drainage 
Dist No 1 v. International Cre- 
osoting & Construction Co., Civ. 
App, 64 S.W.2d 861, error refused 
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(2) Where evidence that new 
ditches were necess.qry to complete 
drainage s> <?tem was uncontradicted, 
necessity for ditches would be ac¬ 
cepted as proved —Middleton v. 

Tangipahoa Drainage Dist. No 1, 
125 So 866, 169 La. 719 
Evidsuce held insuflicieiit 
Tex —Security Development Co v 
Hidalgo County Drainage Dist No 
1, Civ App, 124 SW’^2d 178. 

3. Questions of fact are for jury 
Mich—Cobinco v Robinson, 219 N. 

W 704, 243 Muh 170 
Evidence suflicient to go to jury 
U S —Board of Drainage Com’rs of 
Pender County Drainage Dist No 
4 V Lafayette Southside Bank of 
St Louis, CCANC, 27 F 2d 286. 

4. Coextensive with right 

Statute giving creditor of recla¬ 
mation district right to sue district 
and recover money judgment includ¬ 
ed judgment coextensive with right 
and not dependent on discretion of 
court or jury—Hutchison v Recla¬ 
mation Dist. No 1619, 264 P 606, 81 
Cal App 427. 

Interest 

In action against drainage dis¬ 
trict directors for alleged misap¬ 
propriation of funds, interest was 
properly allowed from date directors 
withdrew funds —Newberry v Ev¬ 
ans, 275 P 466, 97 Cal App 120 

6. Mo—Mississippi and Fox River 

Drainage Di.st. of Clark County 
V Ruddick. 64 S W 2d 306, 228 

Mo App 1143 

8 . Miss —Anderson v Robins, 137 
So 476, 161 Miss. 604. 

7. Ark —Oliver & Oliver v West¬ 
ern Clay Drainage Dist, 61 S W. 
2d 442, 187 Ark. 639. 

Set-off 

Holder of Judgment recovered 
against drainage district for im¬ 
provement work was entitled to 
have amount of drainage district as¬ 
sessments due on Judgment holder’s 
land credited on judgment.—Oliver 
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held that a receiver cannot be appointed for a 
drainage district,* under other statutes, it was held 
that the appointment of a receiver was not void 
for the court’s lack of power to make the appoint¬ 
ment.® 

Costs. As in other actions, the right to, and 
items of, costs arc dependent on statutory provi- 
sions.i^’ That a suit against the district was com¬ 
promised was held not to preclude the taxation of 
costs.l^ 

§ 14. - Proceedings for Organization 

Statutes providing for the formation of drainage 
districts, as prclimin.ir^" to the establishment of 
drains, and those under which drains are estab¬ 
lished without the organization of districts, arc 
not so dissimilar in their provisions as to pro¬ 
cedure, such as the necessity and requisites of a 
Iietition, notice, report of commissioners or view¬ 
ers, etc , as to require se])arate treatment, and, for 
convenience, they will be discussed infra §§ 17-34, 
any essential difference m the procedure being 
pointed out. 

§ 15. Drainage Companies or Associations 

Private corporations or associations may be organized 
for the drainage of overflowed lands, etc., and under 
statutes relating thereto the members are Jointly and 
primarily liable for the debts of the corporation. 

The legislature has power to authorize the or¬ 
ganization of corporations or associations for the 
purpose of draining swamp lands,i2 ])y virtue of 
the police power,but the same public puriioses 
must exist as are required to authorize the con¬ 


struction of drains and the formation of drainage 
districts.^^ The lands to be drained must be spe¬ 
cifically located,!® but any uncertainty in the char¬ 
ter in this respect is cured by an amendment passed 
after the corporation has constructed ditches, rec¬ 
ognizing the territory so occupied as the district to 
be drained.!® Where there is no legal incorpora¬ 
tion of a drainage association, owners of land as¬ 
sessed arc not estopped from resisting the collec¬ 
tion of the assessments because a part of the work 
has been completed at great expense, thereby ben¬ 
efiting the lands of such owners, with their knowl¬ 
edge, and without objection.!*^ 

A drainage association must file articles of asso¬ 
ciation ^ ^ 

Liohihty for corporptc debts. The liability of 
members of a drainage company is sometimes de¬ 
pendent on their contract,!® although in some of 
the states it is provided by statute that each mem¬ 
ber of a drainage company shall be individiudly lia¬ 
ble for all debts contracted by, and all damages as¬ 
sessed and accrued against, the company during 
his membership,20 but he is not, it seems, liable for 
debts contracted before he became a member.2! 
The liability of a member for the debts of the cor¬ 
poration IS joint,22 and the fact that the person to 
whom an indebtedness for labor is due is a mem¬ 
ber of the corporation is no defense 23 Such lia¬ 
bility IS a primary hability,2! and it is no defense 
to an action on a debt of the corporation that the 
uncollected assessments on the lands for benefits 
accruing thereto by the construction of the work 
arc sufficient to pay the indebtedness,25 nor can a 


& Oliver V AVesltin Clav Diaina^c 
Oiat . bupra 

8 . Ijti —Depew V V«TiKe Drainage 
Dist.. lOr. So 78. ITiS L.i 1099 

9. NO —Droadhurst v Board of 
Com'rs of I’t rider County Drain¬ 
age DI‘=!V No 4, 142 SE 477. 195 
NC 4 39 

10. Attorneys not representing* dis. 
tnct 

Where attorneys for interveners 
in action against drainage district 
did not repre‘^ent drain.ige distrit t. 
they were not entitled to attorneys' 
fees under statute —Teget v. Polk 
County Drainage Ditch No 40, 210 
N W 954, 202 Iowa 747. 

Expenses of surveys, maps, etc. 

PlaintlfC’s expenses in having sur¬ 
veys, maps, and plats made and 
served in suit to eliminate certain 
lands from drainage district were 
taxable as cost against district.— 
Boagni V. Police Jury of Parish of 
St. Landry, La App, 146 So 781. 
XI. La—Boagni v Police Jury of 
Parish of St. Landry, supra. 


12. Ind —State v Jacobs, 142 N E 
715. 194 Ind 327 

19 CJ p 635 note 77. 

Private corporations 

Drainage corpoiations owned and 

controlled by private persons are 

private corporations—Hesslor v 

Drainage Com’rs, 53 Ill 105—14 C 

J p 75 note 31 

13. Ind —O’Reiley v Kankakee Val¬ 
ley Draining Co, 32 Ind. 169 

14. Ind—Bush v Stale, 119 NE 
417. 187 Ind 339 

19 C J p 635 note 77 

15. Ky —Leahv v Jefferbon South¬ 
ern Pond Draining Co, 84 S W 
1181, 27 Ky L 286 

19 C J p 635 note 80. 

16. Ky —Hoertz v Jefferson South¬ 
ern Pond Draining Co, 84 S W 
1141. 119 Ky 824. 27 Ky.L. 27b. 

19 C J p 635 note 81 

17. Ind —Newton County Drain Co. 
V. Nofsinger, 43 Ind 666. 

18. Ind.—Bush v. State, 119 N E 
417, 187 Ind 339 

19 C.J p 636 note 84. 
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19. Whole contract considered 

Contract must be considered as 
whole In construing it.—Karr & 
Conn V Ccide School Co-op Drainage 
Dislrit t. Mo App , 297 S W. 730. 

Joint and several 

Conti.ict among landowners vol- 
unUiiily associating to form drain¬ 
age distiict was held to be joint 
and several—Karr & Conn v Cade 
S( bool Co-op Drainage District, su¬ 
pra 

20. Ind —Trippe v. Hunchcon, 82 

Ind 307 

19 C J p 636 note 86. 

21. Ind —Reeder v. Maranda, 66 

Ind 485 

22. Ind —Shafer v. Monarty, 46 

Ind 9. 

19 C J p 636 note 88. 

23. Ind—Polk V. Reynolds, 64 Ind 
449 

24. Ind —Shafer v. Cravens, 46 Ind. 
171. 

25. Ind.—Shafer v. Cravens, supra 
— Shafer v. Morlarty, 46 Ind. 9. 
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member in such action deny the legal existence of 

the corporation.26 

§ 16. Establishment by Landowners over 
Lands of Others, or by Agreement of 
Landowners 

Drains may be established by mutual license, con¬ 
sent, or agreement, and in some Jurisdictions there are 
various statutes authorizing the construction of ditches 
or drains by landowners over the land of others. 

At common law the right to construct a drain 
over the lands of another is an casement requiring 
for Its enjo\mciit an interest in such lands, which 
cannot be conferred except by deed or conve>ance 
in writing,-^ but where landowners, pursuant to a 
mutual understanding, unite in constructing a 
drain, each is thereafter estopped from closing the 
ditch so as to deprive the others of the drainage 
provided, as showni infra § 52. The establishment 
of drains by mutual license, consent, or agreement 
IS sometimes regulated or affected by statute,^^ 
and where such statute only enlarges the rights 
existing at common law%-*-* the statute is applicable 
whether or not the parties to the agreement intend¬ 
ed to construct the drain under the provisions of 


the statute. 

In addition to the statutes relating to the forma¬ 
tion of drainage districts, etc., there are various 
statutes in the different jurisdictions authorizing 
the construction of ditches or drains by landowners 
over the land of others. Such statutes should be 
strictly construed,and a petition thereunder must 
substantially comply with the statutory require- 
ments.32 

§17. Proceedings for Establishment of 
Drains 

Proceedings for the creation of drainage districts 
or drams are purely statutory, and have been held to be 
Judicial or quasi Judicial, in rem, and in invitum. 

Proceedings for the establishment of drains and 
drainage or reclamation districts are regulated by 
statute, and wdiile the statutes of the various states 
have certain features in common and are governed 
as to their validity and applicability by the same 
general rules of law, they differ in detail as to the 
particular steps necessary to be taken. There is 
no limitation on the legislature as to the mode of 
forming drainage elistncts, or as to the agencies to 
be employed in their creation,33 and the statutes of 


26. Ind—Polk v. Rc>iiold.s, 54 Ind 
449 

19 C J p 636 note 92. 

27- Ill —Kc'wanee v Otley, 68 N K 
388, 204 111 402 

28. Agreement in all particulars 

Drairi<ii?e* operations may be con¬ 
ducted without organizing drainage 
district, if all owners of land in¬ 
volved in project agree thereto in 
all particulars—Slate v- Adelnieyer, 
265 NW. 838, 221 Wi«i 246. 
Description 

Agreement for organization of 
drainage district was not defective 
for failure to contain description of 
location and character of work 
where premi.s«*s were described and 
location of work left to commis¬ 
sioners’ discretion as the statute re¬ 
lating to agreement w'as permissive 
—Foutth V Zt.inpel, 163 NE 546, 
332 Ill. 192 

Court order nxmeceesary 

Agreement of prop>erty owners for 
formation of drainage district and 
appointment of cornniissiontr.s cre¬ 
ated corpoiation, rendcimg suhso- 
quent order of county court for its 
creation \oid. and such order did not 
change legal eflc*el of agieernnit — 
Foutch V Zcnipel, 163 N E 546, 332 
Ill. 192 

29. Ill—King V Manning, 136 NE 
730. 305 111 31. 

30. Ill.—^Adams v. Abel, 125 NE 


320, 290 Ill 496—Platt V. Curtiss, 
89 Ill App 575 
19 C J p 636 note 96 

Consent by acquiescence may be 
inferred and need not bo by express 
agreement or license—King v Man¬ 
ning. 136 N E 730, 305 Ill. 31—19 C 
J p 636 note 96 [a] (4). 

Connection with drain 
Under the statute, it is unlawful 
for any of the parties to an agree¬ 
ment, under which a dram was con¬ 
st ru< ted prior to the passage of such 
at t, to permit a connection with 
such drain without the consent of 
all the parties—Adams v Abel, 125 
NE 320, 290 Ill 496 
19 CJ p 636 note 96 [aj (6). 
DischarfiTlng' water in different man. 
ner 

The owners of lands who have es¬ 
tablished a system of drainage have 
a right to have the s\ stem main¬ 
tained as established and an owmer 
of dominant land, who is a party 
theretc*. is not entitlc*d to discharge 
the waters of his land at su< h points 
as he pleases—Mackey v. Wrench. 
134 Ill App 587 

31. Enlarging- natural watercourse 
unauthorized 

A statute authorizing township 
trustee's to permit a landowner to 
construct a drainage ditch across 
thc^ lands of another for private 
drainage benefit, does not permit 
township tiustees to grant an ap- 
plicaticm for a drainage benefit by 
enlarging a natural water course, 
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wholly on plaintiff’s lands, to pre¬ 
vent flooding of applicant’s lands — 
Cowan V Cirant Tp , Monona County, 
181 NW 637, 190 Iowa 1188 
Recovery on failure to open ditch 
Action for defendant's failure to 
op»‘n drainage ditch as ordered by 
sell (tmen of town cannot be brought 
until plaintiff has opened sueh dit< h, 
and before bringing action for de¬ 
fendant’s failure to open drainage 
ditch as ordered by selectmen of 
town, plaintiff must also have opened 
his own part of the ditch under such 
order—Farr v. Leach, 134 A 594, 
100 Vt 23 

32. Minn—State v Dodge County. 

187 NW 410, 151 Minn 212 
Petition construed 

A proceeding by two petitioners 
brought under LI 917 c 441 § 15. 

Crn St Suppl 1917 § 5562-1?, but which 
failed to do.seribe the land of peti- 
t loner or to show that the purpose 
ot the proceeding was to connect 
petitioner’s land by means of a tile 
drain with an original ditch, and 
which provided in general for a 
drainage system four miles long and 
covering the land of twenty-two 
owners, was held not sueh a pro- 
eec ding as is contemplated by that 
section, but is in reality a county 
dilch pioceeding and .should have 
been instituted under the general 
provisions of Gen St 1913 § 5625 — 
State V. Dodge County, supra. 

33- Ill.—People V. Young America 
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a particular state may, and sometimes do, provide lowed in all particulars in drainage proceedings, it 

different modes.^^ Drainage proceedings are pure- should be supplemented by the practice in that class 

ly statutory,35 and there must be compliance with of civil actions most nearly analogous,^3 although 

the provisions of the statutes by which they are it has also been held that the rules prescribed in 

coiitrolled.36 the civil code are not available in drainage pro- 

The procccdinK is judicial,*’ or quasi judical,** ccediiiRs unless made so by statute.^ 
in rem,33 and in invitum.*® While it has been In some jurisdictions where a new drainage act 

held to be for most purposes a special proceeding is passed pending proceedings for the organization 

and not a civil action,^ i for iome purposes, at least, of a drainage district, the organization may be per- 

it is regarded as a civil action.^3 Thus, where the fected, if the court so orders, under the new law.^5 

statute does not prescribe the practice to be fol- The power of the legislature over the subject of 


Dram Comrs. 32 N E 688. 143 Ill 
417 

10 C .1 p 636 note 90 
County as ag'ent of law 

The fOiinl\ and certain of its of- 
fic € rs in a public tlraindKc prof ced¬ 
ing; under the statuti* tu t as agerils 
of the law through whit h the proj- 
et t IS earned into (llect—Cement 
I’roducts Co \ Martin Countv 172 
KW 702 142 Minn 4 80 

34. Ok; —Adams v Washita Con- 
servanev Dist No 1, 275 P 622, 
136 Okl 47 

Or—In le appoose Drainatje . 

237 I’ 684 115 Or 5tl. modified 
as to costs 237 P 1117. 115 Or 
541. petition denied 210 P 101, 115 
Or 541 

19 C J p 617 note 1 

Specific mode not required 

Jhamaf^e impro\<‘ment was not 
required to be done under Farm 
Drainage At t betause no levees 
were t orilemplated in work to he 
done—Daiiaher v Phillips, 140 NE 
302, 318 111 204 

35. Mich—Village of Oak Park v 
Van Wagoner. 260 NW 743, 271 
Mich 450 

Minn —State v Nelson, 176 N W 
181. 145 Minn 31 
Rights and ohligations 

Statute exclusively determines 
rights and obligations with respect 
to creation of drainage districts — 
Foutch V Zempel, 163 N E 546. 332 
Ill 192 

36. Ill—Mason v Bi owner, 245 Ill 
App 111 

La—Shautin v. Board of Com'rs of 
St Landry and St Martin Gravit> 
Drainage Dist No 1, 107 So 897, 
160 La 1036 

Mich—Village of Oak Park v Van 
Wagoner, 260 NW 743, 271 Mit h 
450 

Minn—State v Oldre, 229 NW 878. 
179 Minn 566—State v Nelson, 
176 N W ISl, 145 Minn 31 
Rnmher of landowners 

Where a corporation owning all 
of the land in a proposed district 
sold three small tracts to laborers, 
by deeds recorded and then placed 
in escrow, for delivery after pay¬ 
ment of the purchase price, and sold 


antither tract to its manager, who 
conveyi'd ha< k to th<* company, and 
these four grant«»es and one othei. 
whose exact relation to the company 
was not shown, constituted the five 
drainage ecmimissioners the district 
was invalid under a «tatute pro¬ 
hibiting the creation of a district 
which contains loss than five land¬ 
owners—Lacey V Ottawa Banking 
& Trust Co. CCA Ala. 272 F 448 

37. Minn—Petition of Siblerud, 182 
NW 168, 148 Minn 347 

Wis—Stone v Little Yellow Dram 
Dist . 95 NW 405. 118 Wis 388 
Interstate drain 

In proceeding to dredge part of 
river commencing in Ohio and run¬ 
ning into Indiana under interstate 
drainage law, court could go for¬ 
ward to final judgment on theorv 
that allotments of costs determined 
bv' joint hoard of drainage c ommis- 
sioners would be ultimately sus¬ 
tained in both states—Board of 
Com'rs of Adams County v Fennig, 
5 N E 2d 639. 211 Ind 411 
By drain commissioner 

Proceedings by drain commission¬ 
er to construc'l drain was proper 
method of determining necessity of 
drain, whose purpose appeared to be 
to drain lands and not highways — 
Dunn V Meyer, 235 NW 254, 253 
Mich 563. 

Must originate with landowners 

Project for drainage ditch must 
originate with owners and be deemed 
iiec essary projec t for improving 
owners’ lands —In re Lower Bara- 
hoo River Drainage Dust , 225 N W 
131, 199 Wis 230, 63 ALR 1165 

38. Ky —Coquillard Wagon Wks 
V Melton. 125 SW 291, 137 K> 
189, 195 

J 9 C J p 637 note 3 

39. Minn —State v Oldre, 229 N W 
878, 179 Minn 566—In re Judicial 
Ditch No 9, Big Stone Countv. 
208 NW 417, 167 Minn 10—Ih n 
Judicial Ditch No 4. Lac Qui l*ar- 
le Countv, 200 N.W 471. 160 Minn 
387—Lupkes v Town of Clifton 
196 NW. 666, 157 Minn 493 

40. Minn—State v Oldre, 229 NW 
878, 179 Minn. 566 

41. Cal. — Luckehe v Reclamation 
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Dist. No 2054. 238 P 760, 73 Cal 
App 361 * 

Ind—Benbow v Gray. 128 NE 607, 
rchf‘arlng denied 139 N E 658, 193 
Ind 269 

Wvo—In re tlraybull Valley Irr. 
Dist. 76 P 2d 3 19, 343. 52 Wyo. 

479. citing Corpus Juris. 

19 C J p 6.37 note 4 

4a. Mo—State v Riley, 101 S W. 
567. 203 Mo 175. 12 L K A.,N S , 
900 

19 C 1 p 637 note 5. 

43. Ind—Hunsucker v Montel, 146 

NE 110, 198 Ind. 557—Higgins 

v Swygman, 141 NE 788, 194 

Ind 1 

Wis—In re Central Dram Dist., 113 
N W 675 134 Wis 130 

44. Ind —Benbow v Gray, 128 N E. 
607, rehearing denied 139 N E. 
658. 193 Ind 269 

45. Ky—Bvron v Mayfield Creek 
Drainage District. 267 SW 191. 
206 Ky. 309—Lee v Phelp.s, 230 
SW 44 191 Ky 219 

19 C J p 637 note 7 

Who may ask for transfer 

Either the petitioners or the board 
of drainage commissioners can have 
a proceeding begun under one act 
transferred to and c ornplt led under 
a later act. either before the view- 
er.s have rcpc>i ted, by asking that 
their report be made in accordance 
with the new act, or after that re¬ 
port has been filed and confirmed, bv 
indicating to the court their dcsirc*^ 
that the proceeding thereafter ‘pro¬ 
ceed under the provisions of this 
act ”—Board of Drainage Com’rs of 
McCracken Countv v Lang, 218 S. 
W 736. 187 Ky 123 
Biscretion 

Where petitioner.s or board of 
drainage commissioners indicate 
their desire that a proceeding be¬ 
gun under ont* act b«* transfeired 
to and tompletcd under a latei act, 
no discretion is lodged in the tounly 
eouTt to determine whi< h act should 
.ippiy. the option being given charly 
to the petitioners and board of 
drainage commissioners —Board of 
Drainage Com’rs of McCracken 
County V. Lang, supra. 
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procedure within limits not impairing: the inherent 
jurisdiction of the courts is not restricted, and it is 
competent to require a preliminary judicial ascer¬ 
tainment of facts, the existence of which is made a 
condition precedent to the establishment of a drain¬ 
age district or ditch ^6 

Election. In some states the question as to 
whether the dram or drainage district shall be es¬ 
tablished IS determined by vote of the qualified^^ 
electors within the proposed district,^* and such 
determination concludes the taxpayers residing 
therein."^® However, the statutes need not contain 
a provision for ascertaining the will of the owners 
of the lands within the limits of the district, or of 
any portion of the public.^® 

Subdistncts and alteration. Proceedings for the 
alteration of a drainage district are discussed supra 
§ 8; and proceedings for the organization of sub¬ 
districts are considered supra § 7 d. 


§ 18. -Jurisdiction 

a. In general 

b. Drains located in several counties or 

townships 

c. Drains located partly in city or in¬ 

corporated village 

a. In General 

Jurisdiction of proceedings for the construction of 
a dram or for the organization of a drainage district is 
derived from the statutes, and every fact essentiai to 
the Jurisdiction of the tribunai must be compiled with. 

Jurisdiction to establish drains or drainage dis¬ 
tricts is usually given to the county authorities, 
to courts of general jurisdiction,^^ or, in some cas¬ 
es, to justices of the peace.•‘*3 It is for the legisla¬ 
ture to determine the measure of jurisdiction which 
it will grant or withdraw,^^ and jurisdiction is de¬ 
rived from the statute alone,®® and while it has 
been held that no presumption arises to suyiport the 


46. Cal—Rtclamalion Dlst. No 
1619 V Dodge. 76 P 2d 679. 10 Cal 
2d 743 

19 C J p 637 note 8. 

Vnrpose of approval of state board 

The purpose of statute, requiring 
that reclamation district which Is 
located in Sacramento or San Joa¬ 
quin drainage district to obtain ap¬ 
proval of state board of reclama¬ 
tion of Its plan of reclamation, was 
to secure uniformity among various 
districts in promotion of reclama¬ 
tion—Reclamation Dist No 1619 v 
Dodge, supra 
Statute not retroactive 

A statute requiring reclamation 
plans to be approved by the state 
reclamation board, does not apply to 
plans made before the statute was 
enacted, although there were certain 
modifications made therein subse¬ 
quent to the statute, so long as 
those moditiccilions did not material¬ 
ly affect the general plan—Silva v. 
Reclamation Dist No 100], 182 P 
786. 41 CalApp 32C 
Condition precedent to coxnmenoe- 
ment of work 

Under a statute providing for ap¬ 
proval of drainage dislrut’s plans 
involving change in natural course 
of stream by depaitinent of public 
works and buildings before com¬ 
mencement of W’ork, outlet drainage 
district may be organized and report 
of commissioners approved by coun¬ 
ty court, prior to approval of plans 
by such department, only require¬ 
ment being approval by department 
before commencement of work — 
Sproul v. Springman, 147 NE 131, 
316 Ill. 271. 

47- Tex.—Tnmmier v. Carlton, 296 
S.W. 1070. 116 Tex 572, affirming, 
Clv.App.. 264 S.W. 263. 

19 CJ. p 687 note 9. 


48. Tex—Tnmmier v. Garlton, su¬ 
pra 

19 CJ p 637 note 10 

49. Neb.—State v Merrick County 

Drain Dist . 160 N W 997, 100 

Neb 6215—Whedon v Wells. 145 
N W 1007, 95 Neb 517. 

50. Ark —Wilson v Wm R Comp¬ 
ton Bond. etc. Co.. 146 SW 110, 
103 Ark 452—Butler v Pourthe 
Diain Dist, 137 S W. 251, 99 Ark 
100 

51. Iowa—Thompson v Board of 
Sup’rs of Buena Vista County, 206 
NW 624, 201 Iowa 1099 

L.*i —Shautin v Board of Com’rs of 
St Landry and St Martin (Jravity 
Drainage Dist No. 1, 107 So 897, 
160 La 1036 
19 C J p 637 note 14 
Supervisor disqualified 

Owner of land within proposed 
drainage district was disqualified to 
act as member of board of super¬ 
visors in passing on petition for es¬ 
tablishment of district.—Monona 
County V Gray. 206 N.W 26, 200 
Iowa 1133. 

Project contemplatinflT repairs 

The fact that a project, contem¬ 
plated In a petition for a district, 
involves the repair of an old proj¬ 
ect, would not affect the authority 
of the board of county commission¬ 
ers to proceed, where the board has. 
the same authority to repair an old 
ditch that it has to construct a new 
one—Gilseth v Risty, 193 NW 132, 
46 S D 374, error dismissed 46 S Ct 
461, 267 U.S. 684, 69 L Ed. 799 

52. Ill—People v Wells, 126 NB 
576, 291 Ill 584. 

Or —In re Scappoose Drainage Dist, 
239 P 193. 115 Or. 641. denying 
petition 237 P. 1117, 116 Or. 541, 
modifying 237 P. 684, 116 Or 641. 
19 C.J. p 638 note 16. 
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Not transaction of county business 

County court was not silting for 
transaction of county business when 
making orders relating to the organ¬ 
ization and subst quent pioieedings 
had by officials of a drainage dis¬ 
trict, within the meaning of a con¬ 
stitutional provision providing for 
the commissioners to sit with the 
county judge, and when matter of 
organization of proi>ofa< d drainage 
district came on for hearing county 
court was in sc.ssion to tran'^act 
“(ounty business," county judge had 
a light to cease duties therein and 
to hear petition for organization of 
drainage district —In re Scappoose 
Drainage Dist., supra. 

Second drain 

Meie fact that two drains would 
be so located that after haid ram 
flood waters from valley might dram 
off in different directions would not 
defeat jurisdiction of court to older 
second drain constructed —Bv'ers v. 
Iloskinson, 147 NE 810, 196 Ind 

225. 

53. Ill —Chronic v Pugh, 27 N E 
415. 136 111 537 

19 C J p 638 note 16. 

54. Ill —Lingle v Adams, 102 N E. 
1010, 259 111 522 

19 C J. p 638 note 17. 

Combiued drainasre in ohe town 
In Illinois, where a system of 
combined drainage in one town is 
proposed, a petition is presented to 
the town clerk who gives notice to 
the commissioners of highways, and 
the order for the formation of the 
district is made by such commission¬ 
ers —Sanner v Union Drain Dist. 
No. 1, 61 N.E. 857, 175 Ill. 576. 

66. Ill.—People v. Holmes, 180 N.E. 
780, 348 Ill 204—Okaw Valley 

Outlet Drainage Dist. v. Spring- 
man. 178 N.E. 64. 346 Ill. 400— 
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action of the tribunal,^® it has also been held that 
there is a presumption in favor of the regularity of 
the proceedings, and the action of the tribunal will 
not be overturned unless it is made affirmatively to 
appear that the action taken is erroneous.®*^ 

The proceeding being purely statutory, every fact 
essential to the jurisdiction of the court or county 
board must be complied with,^*^ at least as against 
one not estopped to deny compliance,*'*^ and the 
question of jurisdiction must be determined from 
the record in such proceedings Jurisdiction is 
ordinarily acquired on the filing of a petition or 
articles of association or incorporation and the 
service of notice,and ordinarily continues until 
the complete organization of the district or until 


the proceeding is finally disposed of,®^ and is not 
lost and the proceedings rendered void, by any 
subsequent irregularities or want of exact compli¬ 
ance with statutory requirements,®3 nor by the 
amendment of the statute changing the mode of 
procedure before completion of the organization of 
the district,®^ nor by subsequent transfers of prop¬ 
erty or interests therein;®*'* but an order of the 
county board refusing to establish the drainage 
system asked for in the petition terminates its ju¬ 
risdiction in the proceeding ®® While mere delay 
in acting on a petition does not oust the jurisdic¬ 
tion of the commissioner where the statute fixes 
no special time within which he is to proceed, and 
the delay is not unreasonable,®'^ an unreasonable 
delay invalidates the proceedings.®® 


Koulth V Zempol, 163 N E 546, 

332 Ill 102—People v North Fork 

Outlet Drainage Diat , 162 N E 

184. 331 Ill 68 

Ifot ereneral Judicial power 

A circuit court creating a drain¬ 
age district on p»'tition of majority 
of owners in number or acreage of 
land.M in proposed district exeicises 
a specialH delegated statutory au¬ 
thority and not its general judicial 
power — Municipal Bond & Mortgage 
Corporation v Bishop’s Harbor 
Drainage Dist , 182 So 794, 133 Fla 
430 

Special and limited Jarisdiction 

County courts in organizing drain¬ 
age districts, under the Levee Act. 
exorcise special and limited Jurisdic¬ 
tion—Soldier Creek Drainage and 
Sanitary Dlst v Illinois Cent R 
Co, 154 NE 153, 323 111 350—Peo¬ 

ple V Darst, 121 N E 159, 285 Ill 
533 

legislative finding of benefit 

In proceedings to establish drain¬ 
age district, juri.sdiction is obtained 
bv legislative finding that distrnt 
will be conducive to public benefit 
—Christensen v. Agan, 230 N W. 800, 
209 Iowa 1315 

Discretionary and equitable powers 

(1) Although such proceedings 
and remedies are statutory, the 
court, independent of statute, has 
broad discretionary powers to pre¬ 
vent inequitable results in drainage 
proceedings and is vested with su¬ 
preme power of supervision and di¬ 
rection in all matters pertaining to 
creation and construction of district 
drainage ditch —In re Lower Bara- 
boo River Drainage Dist, 225 N W 
331, 199 Wis 230, 63 A L R 1165 

(2) Wide latitude Is conferred on 
board of supervisors in establish¬ 
ment of district, if precedent fact 
conditions are established, and dis¬ 
cretion to refuse establishment is 
still broader—Thompson v Board 
of Sup’rs of Buena Vista County, 
206 N.W. 624, 201 Iowa 1099. 


56. Ill—People v Holmes, 180 N 
E 780. 34 8 Ill 204—Okaw Valley 
Outlet Drainage Dist v Spring- 
man. 178 N E 64. 345 Ill 400— 
Maulding v Skillet Fork River 
Outlet Union Drainage Dist., 145 
NE 227. 313 Ill 216 

57. Neb—Dodge Countv v Acorn, 
85 NW 292, 61 Neb 376. 100 NW 
136. 72 Neb 71 

Before conrt or jndge 

Assuming application to, and or¬ 
der by the countv judge in swamp 
drainage proceedings, should have 
be< n to and by the <€>untv court, the 
form mav be disregarded, and it 
will be deemed. In the absence of 
proofs to the contrurv, that it was a 
court proceeding and a court order, 
if at the time there was a term of 
the county court in session —Whit¬ 
ney V Considine Investing Co, 178 
N Y S 68 

58. WIs—Miller v McManus, 200 

NW 684 185 Wis 52—In re 

Brown County Farm Drainage 
Dist No 3. 199 NW. 378. 184 Wis 
448 

19 C J p 638 note 18 

Finding of Jurisdiction immaterial 

Where county court did not have 
Jurisdiction of subject matter in 
drainage case, its attempted judg¬ 
ment or order was a nullity, even 
though It found that It did have ju¬ 
risdiction—Soldier Creek Drainage 
and Sanitaiy Dist v. Illinois Cent 
U Co, 154 NE 153. 323 Ill 350 
Brain or sewer 

Proceedings have been held not 
void, as without jurisdiction of com¬ 
missioner, on ground project was a 
sewer and not a dram—Kennedy v 
Dingman, 261 NW 123, 272 Mich 
24 —Village of Clawson v Van Wag¬ 
oner, 265 NW 743, 268 Mich 148 

59. Ill —People v. Darst, 106 N E 
936, 265 111 354 

SD—State v. Pound, 143 N W. 778, 
32 S.D. 492 


Estoppel or waiver generally see in¬ 
fra § 38 

Failure to appear and object 

Jurisdictional defects in organiza¬ 
tion proceedings are not waived by 
failure to appear and object to an 
assessment or to appeal therefrom. 
—Chicago & N W Ry Co v Sedg¬ 
wick, 213 NW 435. 203 Iowa 726 
ea Ill — People V Holmes. 180 N E. 
780, 348 Ill 204 

Record of proceedings see Infra § 30 

61. Iowa —Plumer v. Board of 
Sup’rs of Harrison County, 180 N. 
W 863. 191 Iowa 1022 

Neb —In re Island Precinct Drain¬ 
age Dist of Nemaha County, 187 
N W 128. 108 Neb 67 
Tenn —Shelby County v. Anderson, 
10 Tenn App. 437. 

62. Tnd —State ex rel Sauers v. 
Kister. 19 N E 2d 463. 

Bay in conrt 

Under some statutes, the Jurisdic¬ 
tion of the court continues after the 
report of the viewers is confirmed 
until the property owners have had 
their day in court on the question 
of damages, as.sessment of improve¬ 
ment taxes, etc . jurisdiction extend¬ 
ing to the complete organization of 
the district —Board of Drainage 
Corn’rs of McCracken County v. 
Lang, 218 SW 736, 187 Ky. 123. 

63. Ill —Danaher v. Phillips, 149 
NE 302, 318 Ill 204. 

19 C J p 638 note 21 

64. Miss—Wolford v. Williams, 70 
So 823, 110 Miss 637 

65. Minn—In re Judicial Ditch No. 
4, Lac Qui Parle County. 200 N. 
W. 471, 160 Minn 387 

66. Minn.—State v Compton. 161 
N.W. 378, 136 Minn. 143 

67- N.C—Oden v. Bell, 117 S E. 

340. 185 NC 403 
19 C J. p 638 note 23. 

68. Mich—^Watson v Fox, 232 N. 
W. 213. 251 Mich. 495. 
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Disqualification of county commissioners. Where j 
proceedings to establish a drain are instituted by j 
petition to the board of county commissioners, the 
fact that one of the commissioners is disqualified 
by interest will not oust the jurisdiction of the 
board,®® the proceedings in such case being void¬ 
able only, not void7® 

Drains extending into foreign territory. Drain 
commissioners have power to secure in foreign ter¬ 
ritory an outlet for drains established within their 
districts, when such outlet is necessary in order to 
render the drainage scheme efficacious.'^^ 

Injunction. Since the formation of a drainage 
or reclamation district is a legislative act with pow¬ 
er vested in the board of supervisors, the courts 
arc without jurisdiction to restrain that body from 
acting on an application for the formation of such 
a district,72 courts may enjoin encroach¬ 

ment on the powers of a municipality.'^^ 

b. Drains Located in Several Counties or 
Townships 

Where a dram or drainage district is to extend over 
more than one county, application may be made to the 
court of any one of the counties, or to the court of the 
county containing most of the land or the greatest length 


of drain, or Jurisdiction may be conferred on the boards 
of county commissioners. 

Where a dram or drainage district is to extend 
over more than one county, it is sometimes pro¬ 
vided that the application shall be made to a court 
of each county,*^^ to the court of any one of the 
counties,^® to the court of the county where most 
of the land is situated;^® or to the court of the 
county containing the greatest length of drain ,77 
or jurisdiction may be conferred on the boards 
of county commissioners, or the drain commi'ssion- 
ers, of the several counties, acting in joint ses¬ 
sion 78 

The commissioners of one town have no jurisdic¬ 
tion to establish a district where the lands involved 
extend into two or more towns ,7® and in the ab¬ 
sence of a statute conferring jurisdiction, joint ac¬ 
tion by different townships in the construction of 
drains through them, such action extending over 
more than one township, is illegal, and a tax as¬ 
sessed for works done thereunder cannot be en¬ 
forced Under some statutes, where the lands 
to be affected lie in two townships, the organiza¬ 
tion of the district is made by the commissioners 
of highways of such townships,and where such 
lands arc situated in three or more townships, the 


69. Ind —Carr v Duhme, 78 N E 
322, 167 Tnd 76, 10 Ann Caa. 967 

19 C J p 638 notp 2(. 

Ckmeervancy court 

Where territory ha.s been elimin¬ 
ated from a conservancy district by 
an amended petition, and a ludge 
representing- sut h territory with¬ 
draws, the remaining members of a 
conservancy court are not divested 
of jurisdiction—Mriml County v 
Deeds, 5 (Ihio App 408 

70. Ind—Carr v Duhrne, 78 NE 
322. 167 Ind 76. 10 Ann C'as 967 

71- ND—Fntman v Trimble, 129 
NW S3. 21 ND 1 

72. Cal —Glide v Yolo County 

Super Ct. 81 P 225, 147 Cal 21 

73. Iowa —Incorporated Towm of 
Carpenter v Joint Draina|?e Dist 
No 6. 197 NW 656. 198 Iowa 182, 
modified on other grounds 199 N 
W 265. 198 Iowa 182 

74. Ark—Beasley v Gravette, 110 
SW 1053. 86 Ark 346 

19 C J p 639 note 32 

76- Ark —Grady Drainage Dist v 
Free. 10 S W.2d 854, 178 Ark 346 
—Mahan v Wilson, 273 SW 383. 
169 Ark 117 
19 C J. p 639 note 33. 

Circuit court 

Under some statutes the circuit 
court has jurisdiction —Bayou Me to 
Drainage Dist of Donoke County v 
Ingram, 264 S.W 947, 165 Ark. 318. 


Chaacery court 

(1) The chancery court is given 
juri&dic'ticm in some* states—Bow v 
Black Bayou Dram Dist, 65 So 643, 
107 Miss 588—19 CJ p 6.39 note 39 

(2) A statute, pioviding that if 
land In more than one county is ein- 
brac ed in pioposed dr.iinage district 
the application should l»e made to 
the c hancery court of c*ithei county, 
and all proceedings should be had in 
such chancery court, does not with¬ 
draw jurisdiction to establish such 
a drainage district from a chancery 
court because proceedings had orig¬ 
inally been instituted in the court 
of another county—Equen v Arter- 
bury, 83 So 406, 121 Miss 76 

76. Ill —People \ North Fork Out¬ 
let Drainage Dist, 162 N E 184, 
3.11 111 68 

19 CJ p 6.39 note 34 

77- Ind —Lake Shore, etc, R Co 
v Clough. 104 NE 975, 105 NE 
905, 182 Ind 178 
19 C J. p 639 note 37. 

Resideuce and particular court 

Where a proposed drain affects 
lands in two or more counties, ju¬ 
risdiction of the proceedings is in 
the circuit or superior court, of the 
county containing the greatest 
length of dram, and this is the rule 
whether the petitioners’ lands are 
situated therein or not.—Lake Shore, 
etc., R. Co. V. Clough, 104 N.B. 976, 
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10r> NE 905, 182 Ind 178—19 C J. 
p 639 note 36 

78. Iowa—Iloyt v Board of Sup’rs 
of C.iiroll County, 202 N W. 98, 
3 99 Iowa 345 

19 C J p 639 note .3.5. 

Transfer to court 

A statute .authorising a transfer 
of joint drainage* proceedings to the 
district court, in mst inccs where the 
boards neglect, fail, or refuse to take 
action on the petition tiled, is un- 
.available to one filing a petition in 
only one t ount v--Gb nn v M.arshall 
Gounty, 206 NW 802. 201 Iowa 1003 
Exclusive Jurisdiction of part of 
drain 

Under some statutes, the county 
commissioners of each county 
through which a dram is to extend 
have exc lusive jurisdn tion over that 
part of it within their own counties, 
and cannot acquire jurisdiction of 
lands m another county by the vol¬ 
untary appearance of the owner — 
Schamp v Kennedy, 16 Ohio Cir Ct. 
604, 9 Ohio Cir Dec. 213 

79. Ill—People v. Schafer, 81 N.E. 
785. 228 Ill. 3 7. 

19 C J. p 640 note 42. 

SO. Mich—Huhbell v. Robertson, 
.32 NW 811, 65 Mich. 638. 

19 C J p 640 note 43. 

81. Ill—McDonald v. People, 73 N. 
E 444, 214 Ill. 83—People v. Mc¬ 
Donald, 70 N.B. 646, 208 Ill. 638. 
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county court alone has jurisdiction.*2 

c. Drains Located Partly in City or Incorporat¬ 
ed Village 

In some states, Jurisdiction to construct drains partiy 
within the limits of a city is conferred on the courts, or 
county and township authorities. 

In some states jurisdiction is conferred on the 
courts, or county and township authorities, to con^ 
struct drains partly within the limits of a city.** 
However, in the absence of a statute conferring 
power,the county authorities have no power to 
construct in a city a dram, the source and course 
of which lie wholly or substantially within the mu¬ 
nicipal limits, and the sole purpose of which is the 
drainage of lands lying within the municipality,*^ 
except on petition of the municipal authorities.** 
When It IS necessary to the drainage of county 
lands that a drain shall pass through the corporate 
limits of a city, such necessity is a jurisdictional 

fad to be established by the petitioners, *7 the 

court has no jurisdiction to establish the dram 
^\here none of the petitioners owns lands outside 
of the city ** 

Jurtsdufion of Chicago sanitaty district The 
power to construct a sewer within the limits of a 
city IS vested in the city and not in the sanitary dis- 


§ 19 

tnet of Chicago, where the proposed sewer is pure¬ 
ly a local improvement, an ordinary sewer designed 
to carry off sewage from the houses and lots with¬ 
in a specified sewer assessment district and afford¬ 
ing special benefits to the property in the assess¬ 
ment district;*® but the trustees of the sanitary 
district are authorized, m providing for the drain¬ 
age of additional territory added to the district, to 
construct within a city such auxiliary channels or 
intercepting sewers as arc necessary to bring the 
accumulated drainage from the city sewers into the 
mam channel of the sanitary district.®® 

§ 19. - Parties 

Ordinarily, ail landowners and persons interested have 
a right to be heard and should be made parties to a 
proceeding to establish a drain. 

While persons signing the petition need not be 
made parties by an order of the court,®i m pro¬ 
ceedings to establish a drain all landowners and 
persons interested have a right to be heard and 
should be made parties.®* This includes holders 
of casements®* and political subdivisions having the 
ownership or quasi-ownership of a bridge or high¬ 
way affected by the proposed improvement How¬ 
ever, where a statute does not provide for an as¬ 
sessment of benefits against a public highway, a 
township was held not a necessary party to original 
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82. Ill—Mclionald v People, 78 N 1 
K 414, .114 111 S8—People v Me- 
Oonald. 70 N E f.l6, .!08 Ill 518 

83. SI)—Dowdell v Pilv of Arte¬ 
sian, 212 NW 4S9, 51 S D 120 

Wash—Wealherweix \ Clrays Har¬ 
bor County, P)9 P 303, 116 Wasli 
212 

10 CJ p 640 note 47. 

Partial Jurisdiction 

Motion to dismiss, for want of 
jurisdiction, petition for < onstruc- 
lion of a public drain, should be de¬ 
nied if the court, at the instance of 
the petitioners, has jurisdiction to 
entertain a proceedinK for constru< - 
tion of a substantial part of the 
drain; and so, in view of Burns 
StAnnotl914 §§ 6141-6143. where a 
substantial part of the drain, peti¬ 
tioned for by a city and at least 
one of the farm owners, is an open 
ditch extending for several miles 
across farm lands, from the edge of 
the city to an existing water course, 
the petition should not be dismissed 
—City of Princeton v Williams, 128 
NE 601, 190 Ind 281, rehearing de¬ 
nied 130 N E 122, 190 Ind 281. 

84. Wash—Weatherwax v Grays 
Harbor County, 204 P 1058, 119 
Wash 68 

85. Mich—Fuller v. Cockerlll, 239 
NW. 293, 257 Mich. 36. 

19 C J. p 640 note 48. 

28 C.J.S.—19 


86. Ohio—J»leasant Hill v Miami 

County Cornrs, 72 NE 896, 71 

Ohio St 133 

87. Ind—Pavey v Braddock, 84 N 
E 5, 170 Ind 178—Sauntman v 
Maxwell. 51 NE 397, 151 Ind 114. 

86. Ind —l*avey v Braddock, 84 N 
E 5, 170 Ind 178 

89. Ill —Chicago v Green, 87 N E 
1021, 239 HI 304 

19 CJ p 640 note 52 

90. Ill — Judge v Bergman, 176 111 
App 42. anirmed 101 N E 574, 258 
HI 246 

19 C J p 64 0 note 53 

91. Ga —Board of Drainage Com’rs 
of Sweet Weller Drainage Dist v 
Brown, 117 SE 236, 155 Ga 419 

92. Miss—Huston v Mayo, 82 So 
334. 120 Miss 623 

NM—State v Stanley, 213 P. 770, 
28 NM 420 

Wis—In re Lower Baraboo River 
Drainage Dist. 225 NW 331, 199 
Wis. 230, 63 A L. R 1165 
19 C.J p 640 note 55 
Mode of briAffinff in parties 

Railway could be brought into 
drainage district only by statutory 
notice or voluntary appearance in 
establishment proceedings —Chicago 
& N. W. Ry. Co. v Sedgwick, 213 
N.W. 436. 203 Iowa 726. 
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Xnterveation 

Dllector of department of conser¬ 
vation has no power to intervene In 
drainage proceedings —State v. 
Sloan, 151 NE 418, 197 Ind 556. 

Owner of land not within proposed 
district 

Although landowner, called on to 
show cause w'hy drainage district 
should not be established, owned no 
land in the district as then pro- 
pK)sed, he was chargeable with 
kno\ivlodge that drainage court could 
include his lands within district as 
finally established, and a judgment 
establishing drainage district, and 
contlrming reports of board of view¬ 
ers was not void where he was made 
a party without objection on his 
part and duly notified of hearings on 
reports—Board of Com’rs of Sweet 
Water Drainage Dist v. Simmons, 
117 SE 750, 155 Ga 430 

93. Ind —American Steel Dredge 
Works V Putnam County, 85 N E. 
1, 170 Ind 571, transferred, see, 
App . 82 N E 995, 84 N E 19—In¬ 
dianapolis, etc, R. Co V. State, 
4 N E 316, 105 Ind 37. 

94. Ind.—American Steel Dredge 
Works V Putnam County, 85 N E. 
1, 170 Ind 571, transferred, see 
App, 82 NE 995, 84 N.E. 19. 

19 C.J. p 640 note 57. 
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proceedings for the creation of a district,®^ and 
under some statutes the court has jurisdiction to 
order construction of a drain across a state high¬ 
way although the state was not made a party nor 
served with notice.®® An order and summons re¬ 
quiring a landowner to show cause why the district 
should not be established has been held to make 
such person a party without any further formal or¬ 
der.®*^ 

Persons whose lands are not traversed by a 
drainage ditch have no constitutional right to be 
heard on the necessity for the dram,®* although 
they arc liable to assessments-for benefits.®® Land- 
owners outside the proposed district are not enti¬ 
tled to become parties.^ 

Parties to a remonstrance are considered infra 
§ 24b 

§ 20. - Petition 

a. In general 

b. Necessity of drain and method to be 

adopted 

c. Location and character of drain 


d. Description of land and names of 

owners 

e. Signature and verification 

f. Withdrawal of names 

g Amendment and supplemental peti¬ 
tion 

a. In (General 

A petition is the foundation of the Jurisdiction of the 
court, county board, or other tribunal in drainage pro¬ 
ceedings and the statutory requirements therefor must 
be substantially followed. 

A petition IS the foundation of the jurisdiction 
of the court, county board, or other trihunal in 
drainage proceedings,^ and it must state the facts 
necessary to show that the board or court has ju¬ 
risdiction to act.® It has been held, however, that 
all the jurisdictional facts need not appear in the 
petition but may be shown by evidence,^ and that 
the drainage board may take judicial notice of 
facts of which a court might take notice under the 
statute.® If the petition is insufficient to confer ju¬ 
risdiction of the subject matter, the appearance of 
the landowner will not authorize the court to pro¬ 
ceed,® and any subsequent finding of fact by the 
board is without jurisdiction and cannot be con- 


95. Mo —Norborne Land Drainagrt 
Dist Co of Carroll County v 
Cherry Valley Tp, of Carroll 
County. 31 S W 2d 201. 325 Mo 
1197 

96. Ind —State v. Douf^las, 144 N. 
E 548, 196 Ind 207 

97. Ga—Board of Com’rs of Sweet 
Water Drainage Dist v Simmons, 
117 SE 750, 155 Ga 430 

98. Neb —Latham v Chicago, etc. 

R Co, 158 NW. 923, 100 Neb. 

173 

19 C J p 640 note 58 

99. Mich—Hinkley v Bishop. 114 
NW 676, 152 Mich 256—Roberts 
V. Smith, 72 NW 1091, 115 Mich. 
5 

1. Probable damage 

Under statutes providing that if a 
petition for a ditch be not dismissed 
process shall issue against the land- 
owners named in the petition and 
viewers’ report, landowners whose 
premises were outside the proposed 
drainage district are not, although 
they asserted that its establishment 
would injure their property, enti¬ 
tled to become parties, for the estab¬ 
lishment of the ditch would not pre¬ 
vent them from recovering such 
damages—Midkiff v Carter, 222 S 
W. 92, 188 Ky 339 

2. U.S — Fetzer v. Johnson, DC 
Okl., 4 F.2d 865, rever.sfd on oth¬ 
er grounds, CCA, 15 F 2d 145, 
certiorari denied Johnson v. Pet- 


zer. 47 S Ct 455, 273 US. 751. 71 
L.Ed 873 

Fla—Tervin v. State ex rel Landis. 

156 So 627, 116 Pla. 633 
Ill —Soldier Creek Drainage and 
Sanitary Dist v Illinois Cent R 
Co. 154 N.E 153. 323 Ill 350 
Kan —State v Pawnee & Arkansas 
Valley Drainage Dist, 226 P 478, 
479, 116 Kan 291, quoting Corpus 
Juris. 

Minn —In re Judicial Ditch No 9, 
Big Stone County, 208 NW 417, 
167 Minn 10—State v Nelson, 176 
NW. 181, 145 Minn 31. 

Ohio —Rambarger v Curl, 152 N E 
18, 115 Ohio St 81. 

Okl —Mullican v Johnson, 186 P. 
242, 77 Okl 68. 

Or—In re Scappoose Drainage Dist, 
237 P 684, 115 Or. 541, modified 
as to costs 237 P. 1117, 115 Or 
541, petition denied 239 P 193, 
115 Or 541 

SD—Gilseth V Risty. 193 NW 132, 
46 S D 374, error dismissed 45 S 
Ct 461, 267 US. 584, 69 L Ed 799 
19 CJ p 641 note 61 

Confers Jurisdlctloa of subject mat- 
ter 

Ill—People V Ehler, 170 N E 1. 338 
Ill 67—Pratt v Harris, 129 N E 
277, 295 Ill 604—People v Darst, 
121 N.E. 159, 285 Ill 633 

Drainage of lake 

A petition to construct a ditch for 
the purpose of lowering the water 
in a meandered lake, four feet be¬ 
low its present level, was held to 
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show that the lake is not one within 
the class of lakes which may be 
drained, under the statutes, and does 
not give authority to establish the 
water level of the lake and oon- 
struct control works for the purpose 
of maintaining the water at such 
level —In re Jensen, 198 N W 456, 
159 Minn. 140. 

3h Mo —State ex rel Turner v. Pen¬ 
man. 282 SW 498. 220 Mo App. 
193. 

19 CJ p 641 note 62 
Vnaer alternative system 

Petition and order need not ex¬ 
pressly declare that drainage dis¬ 
trict proceedings are under alter¬ 
native system, where fact conclu¬ 
sively appears therefrom —Robinson 
V Mud Slough Drainage Dist No. 1 
of Greene County, 296 S.W. 360, 174 
Ark 369 

Petitions held snllloient 

Ala —American Surety Co of New 
York V King, 187 So 458, 237 Ala. 
53 0 . 

Mich—White v. Palmer, 206 N W. 
539. 233 Mich. 32 

4. Ind.—Shields v. Pyles, 99 N.E. 
742, 180 Ind 71. 

Minn —Sellen v McLeod County, 
205 NW. 626, 165 Minn. 74 

5. N.D—Hackney v Elliott, 137 N. 
W. 433, 23 N D. 373 

6. Ill.—People V. Swearingen, 118 
N E. 166, 273 Ill. 630. 
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sidered in aid thereof.^ 

The office of a petition, aside from alleging the 
character of the land and the need of the improve¬ 
ment, is to point out the general locality to be 
drained and indicate the persons who are to give 
security for the preliminary costs and expenses in 
case the petition is rejected by the board of super- 
visors,8 and it has performed its function when 
the board has found either for or against the im¬ 
provement.® The requisites of the petition are pre¬ 
scribed by statute,!® but, while the statutes must 
be substantially followed,!! slight inaccuracies or 
immaterial omissions will not affect the validity of 
the proceedings,!“ and defects in a petition may 
be waived by not filing a demurrer thereto.!^ The 
petition need not allege an effort to agree with the 
owners of land.!"^ 

Surpliisaqc. Where the petition states all the 
material facts required by the statute, the inclusion 
of some fact not jurisdictional or material will be 
treated as mere surplusage and will not invalidate 
the proceedings !•'» 

Filing. The petition must be filed in accord¬ 
ance with the provisions of the statute,!® and in 
some jurisdictions, published in a ncwspajicr for a 
specified period of time before the hearing, as 


§ 20 

shown infra § 23 e- 

b. Necessity of Drain and Methdd to Be Adopt¬ 

ed 

Under some statutes, a petition must allege the pur* 
poses to be subserved by the dram and state generally 
the method by which it is believed the drainage can be 
accomplished in the cheapest and best manner. 

Under some statutes it is necessary that the peti¬ 
tion allege the purposes to be subserved by the pro¬ 
posed improvement, and that it will be conducive 
to the public health, convenience, or welfare, or of 
public benefit or utility,!*^ but under other statutes 
such allegations arc not necessary !® 

Method to be adopted. Some statutes require the 
petition to state generally the method by which it 
is believed the contemplated drainage can be ac¬ 
complished in the cheapest and best manner.!® 

c. Location and Character of Drain 

Frequently the petition must contain a general de¬ 
scription of the proposed drain, together with the starting 
point, route, and terminus thereof. 

While not essential in all jurisdictions,^® the stat¬ 
utes frequently require that the petition shall con¬ 
tain a general description of the proposed drain, 
together with the starting point, route, and tcr- 


7. Wa^'h—Ruffin v 2S5 P 

31. 134 W^a-sh 20S. 

8. Iowa—Zinser v Bufna Vista 
County, 114 N W 511, 137 Iowa 
650 

Ohio—Ramlmrpfer v. Curl, 152 NE 
IS. 115 Oliio St 81 

9. Ohio—U.iitihaigor v. Curl, supra 

10. Mich—Kroop v. Forman, 81 
Muh 144 

19 CJ p 0 41 note 67. 

Joint district 

1’ft It ion addressed to hoard of su¬ 
pervisors of one county only for es¬ 
tablishment of drainage district 
therein, but filed in two counties, 
<onferred no jurisdittion on either 
board with respect to tnteroounty 
district, nor did filing: of commis¬ 
sioner's report confer on boards au¬ 
thority to meet in joint session or 
establish such district—Hoyt v 
Hoard of Sup'rs of Carroll County. 
202 NW 98, 199 Iowa 345 

11. Minn —In re County Ditch No. 
34. 170 N W. 883, 142 Minn. 37. 

19 C J p 641 note 68 

12. Ky—Lee v Phelps, 230 SW 
44, 191 Ky. 219 

19 C J. p 641 note 68. 

13. Ind —Jackson Civil Tp. v Har¬ 
row, 134 N E 779. 192 Ind 136. 

14. Mo.—Big Lake Drain. Dist v 
Rolwing. 190 S.W. 261. 269 Mo 
161. 


15. Ark—Robinson v Mud Slough 

I>rainage Dmt No 1 of Greene 
County, 295 S W 360, 174 Ark 

369 

19 C J p 641 note 70 

16. Iowa —Git nn v. Marshall Coun¬ 
ty. 206 N W. 802, 201 Iowa 1003 

19 CJ p 646 note 24 

Petition in duplicate 

(1) Joint drainage district can¬ 
not be established until petition is 
filed In both counties—Glenn v 
Marshall County, supra 

(2) Under some circumstances the 
statutes require the filing of a peti¬ 
tion in duplicate, as where it is 
sought to establish a drainage sys¬ 
tem embracing two townships^— 
State V Graffam, 43 N W 727, 74 
Wis 643—19 CJ p 641 note 71 

(3) So, as to a petition where the 
owners of separate and distinct 
tracts desire to drain the same, and 
the drainage cannot be accomplished 
in the best and cheapest manner 
without affecting the lands of oth¬ 
ers —Lake Agricultural Co v 
Brown, 114 N.E 755. 186 Ind. 30 

Place of filing 

To organize conservancy district, 
including territory in adjoining 
counties in same judicial district, 
petition need not be first filed with 
supreme court clerk.—^Adams v. 
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Washita Conservancy Dist No. 1, 
275 P 622. 136 Okl 47 

17. Minn —In re Jensen, 198 N.W. 
455, 159 Minn 140. 

19 C J p 643 note 95. 

Petitions held snfiicient 

(1) In general. 

Ill—People V. Ehler, 170 NE 1, 338 
Ill 67 

Minn —Sellen v McLeod County, 205 
N W 625, 165 Minn 74—State v. 
Rudke, 201 NW 613, 161 Minn. 

416 

(2) A petition and decree incor¬ 
porating a drainage district "for 
sanitary and agricultural purposes" 
were sufficient, without stating that 
the district was organized for a 
"public purpose," as the words "san¬ 
itary and agricultural purposes." of 
and within themselves, means for 
public purposes—Grand River Drain¬ 
age Dist of Cass and Hates Counties 
V Moseley, Mo , 220 S W. 886 

18. Or—Drainage District No 7 of 
Washington County v Bernards, 
174 P 1167, 89 Or 531. 

19 C.J. p 644 note 96. 

19. Ind.—Haines v Trueblood, 119 
NE 383, 67 IndApp 456. 

19 CJ p 644 note 97. 

20. N.Y —Matter of Beehler, 3 N. 
Y.St. 486. 

19 C.J. p 643 note 83. 
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minus thereof.^i In some jurisdictions, the peti¬ 
tion must be accompanied by specifications for the 
construction of the drain, together with all neces¬ 
sary plats and plans thereof,-- and an estimate of 
the cost of the improvement but one not preju¬ 
diced by uncertainty in the description cannot ob- 
' ject to the petition on that account,-^ nor can peti¬ 
tioners for the drain, ha\ing knowledge of all the 
proceedings for its construction, raise such objec¬ 
tion, even if prejudiced by the insufficiency.25 

Districts by user. A petition, under the statutes 
of Illinois, to organize a district by user should 
describe the ditch and branches so that it may be 
determined whether they are continufius and con¬ 
nect all the lands in the proposed distnct,26 and a 
petition w^hich described the drainage ditches only 
generally, and not so that they can be located, does 


not confer jurisdiction.^^ 

d. Deflcription of Land and Names of Owners 

Depending on statutory provisions, a petition must 
either describe the iand over which the ditch passes, or 
the lands to be affected thereby. Statutory provisions 
requiring the names of landowners have been held di¬ 
rectory. 

While under some statutes, the petition need 
only describe the land* over which the ditch pass¬ 
es,under other statutes, the petition must con¬ 
tain, among other things, a description of the lands 
to be affected by the drain^^ or included in the pro¬ 
posed district,30 in the manner prescribed by law 3i 
Substantial compliance with the statute is suffi¬ 
cient,3 2 and, w^hile an exact and accurate descrip¬ 
tion may not be necessary,33 it should be sufficient 
to notify landowners that their lands are includ- 
cd.34 


21. Minn —State v. Radke, 201 N. 
W tl*?, 161 Minn 416—In re Coun¬ 
ty Ditch No 34, 170 NW 883, 142 
Minn 37. 

Okl—Fry v Swift, 22 P.2d 94, 164 
Dkl 4 

19 CJ p 642 note 82. 

ZTot Jurisdictional 

A defect in a petition in that it 
did not desciibc the drain or the 
lands affected has been held not 
g:round for dismissal for the lack of 
jurisdiction.—I’lttsburffh. C , C & 
St. L. R Co V Linder. 145 NK 885, 
195 Ind 569—In re Gilbert, 144 NE 
551, 195 Ind 278 

Detailed, and moticuloiia deecrlp. 
tion IS not required 
Ill—People V Wells, 126 NE 575, 
291 Ill 584 

Minn—Petition of Gibbs, 188 N.W. 

1015, 152 Minn 352 
Open or closed dltcli 

It was unnecessary for petition for 
establishment of drainagre district to 
state whether the ditch was to be 
open or closed, where the statute in 
force does not require it —State ex 
rel McBride v Sheetz, 214 S W. 376, 
279 Mo 429 

Designating- particular drains uunec. 
essary 

Undi'r some statutes it is not the 
function of the petition to desipnato 
any particular drains to tie laid out 
—Chicago 8z N W Ry Co v Board 
of Sup'rs of Hamilton County, 169 N. 
W. 103, 184 Iowa 590, superseding 
162 NW. 876 

22. Wash —State v. Spokane Coun¬ 
ty Super Ct , 144 P 708. S2 Wash 
497—State v Skagit County Super 
Ct., 85 P 264, 42 Wash 491 

23- Wash.—State v Skagit County 
Super. Ct, supra 

24. S D.—Smith v. Pence, 146 NW 
709, 33 S D 516. 

2B. S.D.—Smith v. Pence, supra. 


26. Ill—People v McDonald. 106 N 
E 501, 264 Ill 514. Ann Cas 191.90 
31—People V. Karr, 91 N B 485, 244 
Ill 374. 

27. Ill —People v McDonald, 106 N 
E. 501. 264 Ill 514. 

28. Minn —Novak, Petition of. 215 N 
W 204, 172 Minn 295, reargumcnl 
denied In re Judicial Ditch No 75, 
Polk County. 216 NW 229, 172 
Minn 295—Sellen v. McLeod Coun¬ 
ty. 205 N VV 625, 165 Minn 74. 

29. Ky —Alms v. Burns, 267 S W. 
241. 206 Ky 283 

19 C J p 641 note 74. 

Allegation not conclusive 

Where, in proceedings for the es¬ 
tablishment of a drain, new parties, 
whose lands are alleged to be aff» c t- 
ed, are admitted, it could not be in¬ 
tended that the allegation of the 
original petitioners as to the lands 
alTccted should be conclusive, since 
that theoiy would have denied a 
hearing to one affected, and would 
have afforded opportunity for im¬ 
position by the original petitioners. 
—Zumbro v. I’arnin, 40 N E 1085, 141 
Ind 430 
Xu Oklahoma 

(1) It has been held that a peti¬ 
tion need not disclose the aggre¬ 
gate acreage, fix the boundary, nor 
describe the land to be included jn 
the proposed district 

US—Felzer v Johnson, CCA Okl 
15 F 2d 145, certiorari denied John¬ 
son v. Fetzer, 47 S Ct. 455, 273 U 
S 751, 71 LEd 873 
Okl—Fry v Swift, 22 P 2d 94. 164 
Okl 4 

(2) However, in an earlier case, it 
was held that the petition must de- 
scrJlie the district, so that the ag¬ 
gregate acres may be ascertained 
from an examination thereof —Mul- 
lican V. Johnson, 186 P. 242, 77 Okl 
68 . 


30. Ill —People v Ehler, 170 N E 1, 
338 Ill 67 

19 C J. p 642 note 75. 

31. Ind —Killian v Andrews, 30 N. 
E 700, 130 Ind 579 

Petition iuenffleieut 

A petition for in« orporalion of pro¬ 
posed drainage district was insuffi¬ 
cient, where the petition did not de¬ 
scribe the territory constituting the 
district by ‘ sections or subdivisions 
of secticms, according to the govern¬ 
ment survey, or by metes and 
bounds,’' as provided in the statute, 
and an order of the board of coun¬ 
ty commissioners based on the peti¬ 
tion and incorporating the district 
was a nullity—Jensen v. Buffalo- 
Drainage Dist of Cloud County, 84 
P 2d 961, 148 Kan 712 

32. Ind—Lake Shore, etc , R Co v. 
Clough. 104 NE 975, 105 NE 905, 
182 Ind. 178. 

Ky—Lee v. Phelps, 230 S W. 44, 191 
Ky. 219. 

Descriptiou of ■mall part 

A petition under a statute for the 
organization of a drainage district 
was not defective because it pra>ed 
for the organization into a drainage 
district of territory comprising only 
a small part of (hat which was 
drained into the river, as the court 
was authorized on the hearing to in¬ 
clude any other lands —Funkhouser 
v Randolph, 122 NE 144, 287 Ill. 
94. 

33. Ill—People v Khler, 170NE 1, 
338 Ill 67—Danaher v Phillips, 149 
NE. 302, 318 Ill 201 

Ky—Lee v. Phelps. 230 S W. 44, 191 
Ky 219 

SD—In re Shank, 187 NW. 537, 45 
SD. 297. 

19 CJ p 642 note 78. 

34. Tex —Parker v Harris County 
Drain Dist. No. 2, Clv.App., 148 
S.W. 361. 
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Where a district cannot include land in another 
district, supra § 7, a petition describing land includ¬ 
ed in an existing district is defective.^^ Where the 
statute so requires, the minutes of the survey of 
the land affected by the proposed drain must ac¬ 
company the petition 

Names of hmdozoners. While it is sometimes 
provided that the jictition shall contain the names 
of the landowners whose lands will be affected by 
the drain or arc intended to be included in the pro¬ 
posed district,It has been held that such provi¬ 
sions are directory rather than mandatory,38 and 


under other statutes, the‘petition need not disclose 
the names of landowners.39 

e. Signature and Verification 

A petition must be signed by the requisite number 
of landowners, having the qualifications required by stat¬ 
ute or by their agents, and ordinarily must be verified 
by the affidavit of one of the petitioners. 

The petition must be signed by the requisite num¬ 
ber of landowners, having the qualifications re¬ 
quired by the statute, in order to give the court 
or board jurisdiction,^^ and it should show that 


35. Ill—Peopli' V. Zoller, 109 N E. 
228, 337 111 362 

36. Mich—Hatkoti v Brown, 87 N. 
W 102, 128 Mich. 141. 

19 C J P 642 note 80 

37. N y —Whitney v Considlne In¬ 
vesting Co , 178 N Y S 68, 200 App 
Djv 193 

10 C T p 643 note 92 

I^ands benefited 

Petition under Li 1869 c 888 § 1, 
for drainaire of swamp lands, re¬ 
quired to state the owners of lands 
to he ‘affected," need not state who 
will he henefitid. w'hich can only be 
determined hy the commissioners 
when assessing benefits, lands affect¬ 
ed meaning those which it will he 
necessary to a< quire for the drain¬ 
age —Whitney v Considine Investing 
Co. supra 
Undivided interest 

Failure of petition for the ap¬ 
pointment of special commissioners 
and the order and citation which fol- 
low'ed to fix adjoining landowner’s 
total interest in undivided premises, 
along which drain was proposed, as 
large as it should have been, was 
held not to invalidate drainage pro¬ 
ceedings, where such owner had no¬ 
tice that her interest m the prem¬ 
ises would be affected, and in what 
mannei —Harneck v Walker, 199 N 
AV 684, 227 Mich 65.5 
Petition held sufficient 
Ill—People v Ehler. 170 NE 1, 
338 Ill. 67 

38. Ill —People v Ehler, supra. 
Ky—I..ce V. Phelps, 230 SW 44, 191 

Ky 219 

19 C J p 643 note 93 

39. Miss—Anderson v Rimmer, 116 
So 543, 150 Miss 353 

Fla—MuiiKipal Bond & Mort¬ 
gage Corporation v Bishop’s Har¬ 
bor Drainage Dist, 182 So. 794, 

133 Fla 430—Tervin v State ex 
rel Landis, 156 So 627. 116 Fla 
G33 

Ill—l\'ople v North Fork Outlet 
Diainage Dist, 162 NE 184, 331 
III. 68—Soldier Cie^k Drainagt 
and Sanitary Dist v Illinois Cent 
R Co., 154 N E 153, 323 Ill 350. 


Minn—In rc Judicial Ditch No. 9, 
Big Stone County. 208 NW 417, 
167 Minn 10—Stale v Grmdeland, 
174 NW 312, 143 Mmn 435 
N Y —Whitney v Considine Invest¬ 
ing Co . 178 N Y S 68. 

NC—Taylor \ Richardson, 96 SE 
1027. 176 NC 217 

Wash—Ruffin v Sewell, 235 P 31, 
134 Wash 208 
19 C J p 644 note 99 

Title and qualiflcationa of petitioners 

(1) Highway commissioners, in 
their corporate capacity and as rep¬ 
resentatives of public, are qualified 
as petitioners for drainage district 
—People V Ehler, 170 N E 1, 338 
Ill 67 

(2) Petition for Judicial ditch 
need be signed only by majority of 
owners of land through which ditch 
passes, or by owners of fifty-one per 
cent thereof, not majority of own¬ 
ers of land benefited—In re Ju¬ 
dicial I>it<h No 75, Polk County, 216 
NW 229, 172 Minn 295. denying re¬ 
argument Petition of Novak, 215 N 
W. 204. 172 Minn. 295 

(3) Petition for organization of 
drainage district must disclose facts 
that less than five taxpayers reside 
m proposed district and that more 
than three fifths of acreage is owned 
by nonresidents, and must be signed 
by three fifths of the persons who 
own and pay taxes on lands within 
such territory, the words "non-resi¬ 
dents’’ and "taxpayers r<‘sldent with¬ 
in the tcrritor>,’’ as used in drain¬ 
age district statutes, mean noniesi- 
dents of and taxpayers residing with¬ 
in territory included in proposed dus- 
tiict, and not nonresidents of and 
taxpayers within countv in which 
proposed district is locatc'd — Stale 
cx rel Boynton v Niotaze Drainage 
Dist No 1, 34 P2d 124, 140 Kan 
1 . 

(4) Inhabitants of incorporated 
town lying within land organized as 
conservancy district need not iiidi- 
vidually sign petition to oigaiiize 
district, and the petition is sufficient, 
when signed by members of town’s 
board of trustees authorized by reso¬ 
lution passed by board —Adams v 
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Washita Conservancy Dist. No. 1, 
275 P 622. 136 Okl 47. 

(5) In view of Rev St 1919 § 4581, 

authorizing incorporation of joint 
drainage and sewerage districts in 
areas partly within cities of more 
than 300,000 inhabitants on petition 
by the city or the county court, rati¬ 
fied by the legal voters "resident in 
such area,” § 7856, authorizing Joint 
action by such cities with drainage 
districts in building "sanitary sew¬ 
ers" and levees, and § 7857, au¬ 

thorizing them to condemn land for 
such purposes with the consent of 
adjoining stales, such joint districts 
cannot be formed on petition of land- 
owners therein under arts 1, 9, but 
may be organized only on petition of 
the city or the* county court and for 
sanitary drainage purposes only, 
levees not being authorized by art 8. 
—In re East Bottoms Drainage & 
Levee Dist , 259 S W. 89, 305 Mo. 
577. 

(6) A life tenant of lands has an 

interest therein in proportion to the 
benefit accruing to her, and a pur¬ 
chaser under a contract has an in¬ 
terest in proportion to the amount 
of the purchase price he has paid, 
so that the lands of the life tenant 
and the purchaser, who signed a pe¬ 
tition for the organization of a drain¬ 
age district, cannot be excluded in 
determining whether the petitioners 
own a majority of the acreage of the 
proposed distritt—In re Rocky Run 
Drainage Dist. 188 NW. 493. 177 

Wis 524—In re Catfish River Drain¬ 
age Dist. 187 NAV. 673, 176 Wis 
607. 

(7) Where a vendee of 220 acres 
of land, of which 120 acres were 
included in a proposed district, had 
paid |8,500 on the purrh.ise price, 
including $2,500 received frcirn the 
resale of 20 acres, for which ven¬ 
dor executed a deed, the trial court 
properly deducted $2,500 from both 
the purchase price and total pay¬ 
ments, and computed vendee's in¬ 
terest in the remaining 200 acres in 
the proportion that the remainders 
bore to each other in determining 
whether the owners of one half the 
land included in the district signed 
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the required number of landowners have so signed, 
and that they possess the necessary qualifications,^^ 
but the latter is not necessary under some stat¬ 
utes In determining the number of petitioners, 
signatures purchased or obtained by fraud should 
not be counted 

Signature by agent or attorney. The signatures 
of the required number of petitioners may be made 
by their authorized agents or attorneys.^^ 

Signature by cotenant. One of several joint 
owners of land, who has the actual management 
and control thereof, may bind his cotenants 

Verification, The statutes usually require the pe¬ 
tition to be verified by the affidavit of one of the 


petitioners.^® 

f. Withdrawal of Names 

A petitioner may withdraw his name for cause pro¬ 
vided no action has been taken on the petition. 

A petitioner may withdraw from the petition^*^ 
where he changes his mind as to the advisability 
of the improvements,^* or is induced to sign the 
petition by fraud or misrepresentation,provided 
he can do so without prejudice to the rights of oth¬ 
ers ;5o but such withdrawal must take place before 
action has been taken, and where jurisdiction has 
been acquired and the board has taken action un¬ 
der the petition, such jurisdiction cannot be divest¬ 
ed by the withdrawal of names.After filing of 


the petition, the interests of the 
vendor and purchaser, both of whom, 
as holders of the le^al and equitable 
titles respectively, may properly be 
called "owner” within the drainage 
statutes, being measured by the parts 
of the purchase money paid and un¬ 
paid —In re Catfish River Drainage 
Dist, supra 

(8) Other illustrations see 19 C.J. 
p 644 note 99 fa] 

AccommodatloxL signer 

That one signed petition for crea¬ 
tion of drainage distrnt as accommo¬ 
dation to other sigru'rs, .and on as¬ 
surance that he would not be affect¬ 
ed, does not relieve him fiom con¬ 
sequences of judgment <*stablishing 
district embracing his land —Hoard 
of Drainage Com’rs of Sweet Water 
Drainage Dist v Drown, 117 S13 
236, 155 Ga 419 

Where statute amended 

A petition to establish a drainage 
district, filed under Acts 1912 c 132, 
need not be signed by tw'enty five 
per cent of the landowners, as re¬ 
quired by the amendment of 1918, 
Ky St Suppl 1918 § 2J80—49. liecause 
the amendment expressly validates 
all prior proceedings had under the 
act—Adams v Horn, 222 SW 95, 
188 Ky .3.33 

Only one petition required 

Only one petition is required In 
order to form a drainage impiove- 
ment district under some .statutes, 
and It IS not necessary that there 
be a petition purporting to show a | 
majority of all the property owners 
in favor of the improvement which 
shall be marked “Kiled ”—Oates v 
Cypress Creek Drainage Dist, 206 

S.W 293, 135 Ark. 149 

Petitions held sufficient 

Ark. —Mahan v Wilson, 273 SW 
383, 169 Ark 117 

Ill.—People V Ehler, 170 NE 1, 
338 Ill 67. 

Minn.—Petition of Novak, 216 NW 
204, 172 Minn 295, reargument de¬ 
nied In re Judicial Ditch No 75, 


Polk County. 216 NW 229. 172 
Minn 295 

41. Mich —Frost v Leatherman, 20 
NAV 705, 55 Mich 33 

19 CJ p 644 note 1 

42. Minn—Sellen v ,McLeod County, 
205 N \V 625, 165 Minn 74 

19 CJ p 645 note 2 
Zn Illinois 

(1) It w.as held to be the duty 

of the court to hear evidence and 
determine w'hether or not the peti¬ 
tion <ontams the requisite number of 
sign.aturts of landowmers represent¬ 
ing the rt quired area of lands and 
that such fact need not appear on Ihe 
fate of the petition—People v Ehler, 
170 NE 1. 338 Ill 67, distinguishing 
T>riinimor Creek Drain Dist v Roth, 
91 NE 63 244 Ill 68. and Soldiir 

Cretk Drainage District v Illinois 
Central Railroad Co, 154 NE 153, 
323 Ill 350. 

(2) Levee Act § 5, only requires 
that potition for organization of 
drainage district be drawn so that 
acreage of district and signers of 
petition tan on investigation be as¬ 
certained—Danaber \ Phillips, 149 
N E 302, 31b Ill 204 

43. Ill—Dorah Dram Dist v An- 
kenbrand, 103 NE 261, 260 111 335 

19 C J P 645 note 3 

44. Mo—State ex rel Chamberlin 
V Grand River Drainage Dist of 
Cass and Bates Counties, 278 S W 
388, 311 Mo 309 

19 C J p 645 note 5 

45. Ohfo —Millikin v. Pearnside, 30 
Ohio Cir Ct 45. 

48. Ill —Okaw Valley Outlet Drain¬ 
age Dist v Springman, 178 N E. 
64. 345 Ill 400. 

19 C.J p 646 note 7 
Where petition amended 

Affidavit to original petition fpr 
drainage district showing that peti¬ 
tioners constituted one third of adult 
landowners owning majority of acre¬ 
age therein described did not sup¬ 
port finding that amended petition. 
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under W'hich district of reduced area 
w.is declared organized, w'as duly 
signed—Okaw Valley Outlet Drain¬ 
age Dist V Springman, supra 

47. Idaho—Maxwell v Terrell, 220 
P 411, 37 Idaho 767 

NM—In re Bernalillo County Drain¬ 
age Dist No 1, 179 P 233, 26 N 
M 171 

19 C J p 645 note 9. 

By return day 

Persons, who sign a petition for 
a district under some statute's may 
withdiaw their names on the re¬ 
turn day, and, if less than a ma¬ 
jority of the resident landowners re¬ 
main, it should be dismissed—^Arm¬ 
strong V Beaman, 105 S E 879, 181 
N C 11 

48. Ill—Mack v. Polorat Drain. 
Dist, 74 NE 691, 216 Ill 56 

Wis—In re Central Dr.iiri Dist, 113 
NW 675, 134 Wis 130 

49. Ill —Borah Dram Dist v An- 

k< ribnand, 103 N E 261, 260 Ill. 

335 

19 C J p 645 note 11 
Signature on condition 

Whore group of pei.sons signing 
petition for organization of drainage 
subdistrict did so on condition that 
their names were to be withheld un¬ 
less commissioner should lesign, and 
their names were filed although com¬ 
missioner did not resign, suth sig¬ 
natures are valid, where they did 
not appear and ask that their names 
be withdrawn —Mahan v. Wilson, 273 
S W 383, 169 Ark 117 

50- Ill —Mack V Polecat Drain 
Pist, 74 NE 691, 216 Ill. 66. 

19 CJ p 645 note 12 
51. Idaho —Maxwell v. Terrell, 220 
P 411, 37 Idaho 767 
Ky —Hatchell v Board of Drainage 
Com’rs of Hickman County, 229 S. 
W 1036, 191 Ky 246 
Minn.—Petition of Novak, 215 N.W. 
204, 172 Minn 295, rcargument de¬ 
nied In re Judicial Ditch No. 75, 
Polk County, 216 N.W. 229, 172 
Minn. 296. 
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the petition, signers thereof cannot withdraw their 
names except for cause, in some jurisdictions,®^ 
and under some statutes a petitioner may not, in 
the absence of fraud or misrepresentations, with¬ 
draw his signature without notice to, and consent 
of, the other petitioners.®^ The right to withdraw 
is subject to payment of costs and expenses up to 
the time of withdrawal, if the withdrawal renders 
necessary a dismissal of the proceedings.®^ 

g. Amendment and Supplemental Petition 

A petition may be amended by leave of court, and 
supplemental petitions may be filed under some statutes. 

A petition for a dram or drainage district may be 
amended by leave of court or the board,®® even 
as to the averment of jurisdictional facts,®® al¬ 
though it has been held that where the original 
petition is fatally defective it can furnish no legal 
basis for an amended petition.®*^ A petition may 
be amended to conform to the decree as to descrip¬ 
tion of the land.®^ 

Supplemental petition and new proceedinqs. 
Some of the statutes provide that any one intercst- 


§ 21 

ed in drainage proceedings may file a supplemental 
petition,®® as, for example, to show that lands not 
mentioned in the original report or order are af¬ 
fected by the drainage,®® and supplemental peti¬ 
tions may be filed where the signatures of the re¬ 
quired number of owners had not been obtained to 
the original petition.®^ However, a petition which 
has once been acted on by the board, proceedings 
under which have been declared void, cannot be 
used to commence new proceedings for the estab¬ 
lishment of such drain, the original petition having 
performed its function.®^ 

Where a petition was filed, hearing had, orders 
entered, and commissioners appointed, and then the 
petition was withdrawn and dismissed, it was held 
not functus officio when refiled later in the same 
court.®® 

§ 21. - Articles of Association or Incorpo¬ 

ration of District in Lieu of Pleadings 

Under some statutes, articles of association or In¬ 
corporation must be filed and take the place of formal 
pleadings, and must comply with applicable statutory 
provisions. 


N M.—In re Bernalillo County Drain¬ 
age Dist. No 1, 179 P. 233, 25 N M 
171 

19 C.J p 645 note 13. 

58. Ark—Mahan v Wilson, 273 S 
W 383, 169 Ark 117. 

53. Ill—^Wavne* City Drain Di.st v 
Boggs, 104 NK 676, 262 Ill 338 

54. Wis —In re Central Drain Dist., 
113 NW 675, 134 Wis. 130. 

55. Wa'sh—State v Superior Court 
of Washington for Stevens Coun¬ 
ty. 228 r 842. 131 Wash 20. 

19 C J p 645 note 17 
Necessity 

Granting motion of landowners to 
join in petition for organization of 
drainage district, without amending 
petition, did not affect validity of 
proceeding—People v Khler, 170 N 
E 1. 338 Ill 67 
Broad powers of oourt 

(1) Where the owners of a majori¬ 
ty of the acreage in a proposed 
drainage district have signed the 
petition, the circuit court has very 
broad powers in permitting amend¬ 
ments to the petition and additional 
notice to parties not notified, and 
should not dismiss the proceeding for 
defects which can be cured —In re 
Rocky Run Drainage Dist., 188 N.W 
493, 177 Wis. 524. 

(2) A statute, empowering court 
to permit amendment of petition, afli- 
davit, and orders, authorizes amend¬ 
ment of petition for formation of 
drainage district by addition of sig¬ 
natures of other petitioners, by 
changing plan of work, or by chang¬ 


ing boundaries —Hansmeyer v. In¬ 
dian Creek Drainage Dist No. 2, 
120 N E 321. 284 Ill 458 
Time for amendment 

Action of court, after holding con¬ 
templated drainage district impracti¬ 
cable and insufficient for purposes 
intended, in permitting filing of an 
amended petition, was not erroneous 
—State* V Superior Ctiurt of Wash¬ 
ington for Stevens County, 228 P 
842, 131 Wash 20 
Eliminating territory 

(1) A conservancy court may per¬ 
mit the filing of an amended peti¬ 
tion eliminating territory which was 
included in an original petition for 
the establishment of a conservancy 
district—Miami County v. Deeds, 5 
Ohio App *408 

(2) Reduction of area of proposed 
drainage district on final hearing re¬ 
quired amendment of petition to 
show Jurisdictional facts as to 
changed territorial limits —Soldier 
Creek Drainage and Sanitary Dist. v 
Illinois Cent R Co, 162 N E. 886, 
331 Ill 249 

56. Ind—^Wilson v. Tevis, 111 NE 
181. 184 Ind 712. 

I 19 C J p 646 note 18. 

57- Ill —Drummer Creek Drain 
Dist. v Roth, 91 NE 63, 244 Ill 
68 

Bednetioa. of acreage 

Where petitioners did not repre¬ 
sent majority of land, in area, in 
proceeding to organize drainage dis¬ 
trict, as required by Levee Act § 2, 
petition could not be amended, by re¬ 
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ducing acreage of proposed district 
under § 4. to produce necessary pro¬ 
portion of signers and acreage to 
give court jurisdiction —Soldier 
Creek Drainage and Sanitary Dist v. 
Illinois Cent R. Co, 154 NE 153, 323 
Til 350 

58. Okl —Adams v Washita Con¬ 
servancy Dist No 1, 275 P. 622, 
136 Okl 47 

59. Ind—Williams v. Osborne, 104 
NE 27, 181 Ind 670 

19 C J p 646 note 21. 

60. Wis —In re Catfish River Drain¬ 
age Dist. 187 NW 673. 176 Wis. 
607 

19 C J p 646 note 22 

61. Wis—In re Catfish River Drain¬ 
age Disl., supra. 

62. Wis—State v. Graffam, 43 N.W. 
727, 74 Wis 643. 

63. Ill —Soldier Creek Drainage and 
Sanitary Dist v Illinois Cent R. 
Co, 154 NE. 153, 323 Ill 350. 

Names from another petition 

Proceedings for organization of 
drainage district was not invalid be¬ 
cause names to petition were taken 
from another petition which had pre¬ 
viously been filed and dismissed, 
where latter petition was withdrawn 
by duly authorized attorney of pe¬ 
titioners for purpose of correction, 
giving proper notice, and refiling, 
such withdrawal not rendering petl- 
1 ion functus officio —^Hoffman v. 
Commissioners of Whisky Creek 
Drainage Dist., 149 N E. 583, 319 Ill. 
72. 
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Under some statutes articles of association or 
incorporation of a drainage district are required to 
be filed with the clerk of the court, praying that 
the signers shall be declared a drainage district,®^ 
and such articles take the place of formal plead¬ 
ings.®® The prayer for incorporation may be con¬ 
tained in a petition accompanying the articles of 
association and need not appear in the articles 
themselves.®® While the existence of swamp or 
overflowed lands and a purpose to drain them by 
means of a feasible drainage district are necessary 
to the legal organization of the district,®7 such 
facts need not be expressly alleged in the articles 
of association or pleadings.®® 

A requirement that the articles be signed by a 
majority in interest of the landowners refers to 
title owners,®® and mortgagees are not necessary 
signers."^® Under a provision that a majority in in¬ 
terest of the resident owners in any contiguous 
body of sw'amp land in the state may sign articles 
of association for the formation of a drainage dis¬ 
trict, it has been held that resident owners need 
not be persons residing on the land to be included 
in the distnct."^^ The signatures of the required 
number of landowners may be made by their au¬ 
thorized agents.'^2 


The articles may be amended,*^® and additional 
landowners allowed to join therein and where 
the original articles, although not expressly alleg¬ 
ing it, show that the petitioners are the owners of 
a majority of the acreage in a proposed district 
and the articles arc amended so as specifically to 
allege that fact, the failure of the first articles so 
to allege will not invalidate the incorporation 
nor will It be invalidated because of a slight differ¬ 
ence in the name of the district as incorporated 
and the name as proposed m the articles,*^® De¬ 
fects in statements not required to be inserted in 
the articles of incorporation may be corrected.77 

§ 22. - Bond or Deposit by Petitioners 

Under some statutes, a petition for a drain or the 
organization of a drainage district must be accompanied 
by a bond covering preliminary expenses, but in some 
Jurisdictions the failure to give a bond or the Insuffi¬ 
ciency of the bond was held not to affect the jurisdiction 
of the court or board. 

In some jurisdictions the petition must be ac¬ 
companied by a bond to protect the county and oth¬ 
er interested persons against the expense of the 
preliminary proceedings in case the drainage dis¬ 
trict or ditch IS not established,but failure to 
give bond, or the insufiiciency of the bond, does 


84. US —Bartlett Trust Co v. El¬ 
liott. D C Mo , 30 F 2d 700, affirmed, 
CCA. 40 F 2d 351 
19 C J p 646 note 27. 

Provision for outlet 

Proposed drainage district was not 
invalid because providing no outlet 
for drainage system and as attempt 
to collect surface water and with¬ 
out right dump it on land in another 
stale, where the water ordinariiy 
found its way to such land—Beck v. 
Missouri Valley Drainage Dist of 
Holt County, C C A Mo , 46 F 2d 632, 
84 ALR 1089. ctrlioiari denit-d 52 
set 7, 284 US. 618. 76 L. Ed 527 

65. US —Bartlett Trust Co v El¬ 
liott, DC Mo. 30 F 2d 700, affirmed, 
CCA, 40 F 2d .351 

19 CJ. p 616 note 28. 

66. Mo—Faluus River Dram Dist 

V. Scott, 144 SW 1007. 240 Mo 
31. 

67. Neb—Otoe, etc. Counties I^rain 
Dist No 1 V Wilkins, 141 N W 
151, 93 Neb 567. 

68 . Neb—Otoe, etc.. Counties Drain. 
Dist No 1 V. Wilkins, supra 

89. Mo—In re Mingo Drain Dist, 
183 S.W 611, 267 Mo 268 
19 C.J. p 646 note 32. 

TOi Mo—Sibbett v. Steele, 144 S W. 
439, 240 Mo 85. 

71. Neb.—Catron v Dailey, 121 N 

W. 462, 84 Neb 487. 

78. Mo.—State ex inf. Talbott ex 


rcl. Waples v. Mississippi & Fox 
River Drainage Dist, 238 S W. 446, 
292 Mo 606 
10 C J p 646 note 35 
Rule applies to amended articles 
Mo—State ex rel Chamberlin v 
Grand River Drainage Dist of Cass 
and Bates Counties, 278 SW 388, 
311 Mo. 309. 

73. Mo—In re Big Lake Dram 
Dist. 178 SW 110, 265 Mo. 450 

19 C J p 646 note 36 
Method 

Under a statute authorizing 
amendment of articles of association 
of a drainage district thi? same as 
any other pleading, the articles can 
be amended with the court’s permis¬ 
sion by striking therefrom the names 
of certain landowners and the de¬ 
scriptions of their lands, and chang¬ 
ing the boundaries accordingly, 
which was in effect an amendment 
by interlineation, it being unneces¬ 
sary that new articles be filed — 
State ex Inf Talbott ox rel Waples 
V. Mississippi & Fox River Drain¬ 
age Dist, 238 S.W. 446, 292 Mo 

696 

74. Neb —In re Island Precinct 
Drainage Dist of Nemaha County, 
187 N W. 128, 108 Neb 67. 

75. Mo —In re Big I-ake Drain. 

Dist, 178 SW. 110, 265 Mo. 450 

76. Mo —In re Big Lake Dram 

Dist., supra. 


77. Neb—Otoe, etc. Counties Drain 
Dist No 1 V Wilkins, 141 NW 
151, Neb 567 

78. Ohio—Anderson v. Miller, 13 
Ohio N P .N S . 4 2 

Wash—In re Drainage Dist No 10 
of King County, 201 P 10.50, 1051, 
IPi Wash 8, quoting Corpns Juris. 
1 9 C J p 646 note 41 

Lial>i]il> for costs and expenses see 
iniia § 31 
Validity of bonds 

I’etitioneis may become sijrcti«*s 
on such bonds and where a bond was 
in fact approved, the failuie of an 
officer to indorse his approval does 
not invalidate the bond —Anderson 

V Village of Hicksville, 4 Ohio N J*. 
NS, 545 

Discretion of commissioners 

In proceeding for establishment of 
drainage district, board of county 
commissioner.s was vested with dis¬ 
cretion to require bond conditioned 
to pay all costs and expenses if 
drain is not finally constructed—Fry 

V Swift, 22 P 2d 94, 164 Okl. 4. 
Time for filing 

(1) Under some statutes regulat¬ 

ing the establishment of county 
ditches, a bond filed before the coun¬ 
ty board takes any action is filed in 
time —Le Sueur County v Globe* In¬ 
demnity Co., 184 N W. 677, 160 

Minn 120. 

(2) A new bond, replacing a de¬ 
fective bond, may be filed prior to the 
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not aflfcct the jurisdiction of the court or board, 
and defects therein will not invalidate the pro¬ 
ceedings after the bond has been acted on and the 
drain or district established.*® 

Deposit of money. Under some statutes the pe¬ 
tition must be accompanied by a deposit of money, 
to be held until the result of an election for the 
creation of a district is declared, and if the elec¬ 
tion is in favor of the establishment of the district, 
the deposit must be returned.*^ 

§ 23. - Notice 

a. In general 

b. Persons entitled 

c. Form and requisites 

d. Time of giving 

e. Mode and sufficiency of service 

f. Waiver and estoppel 

g. Proof of service or want thereof 

h. Second notice 

a. In General 

While notice to all persons whose lands will be af¬ 
fected by drainage improvements is required, the failure 
properly to notify some of the landowners has been held 
not to vitiate the proceedings as to those properly noti¬ 
fied. 

Most legislative enactments on the subject of 
drainage provide for notice to all persons whose 
lands will be affected by the proposed improvc- 


ment,*2 and statutes which fail to provide for no¬ 
tice have been held invalid.*^ However, in some 
jurisdictions it has been held that it is not essential 
to the validity of drainage statutes that they should 
provide for notice to landowners of each step in 
the proceedings, and that in the absence of such 
provision notice of every step is not necessary.*^ 

While the failure to give notice in the manner 
required has been held a jurisdictional error which 
will invalidate the proceedings,*^ it has also been 
held that the giving of proper notice confers ju¬ 
risdiction of such parties,*® and that failure proper¬ 
ly to notify some of the landowners will not vitiate 
the proceedings as to those properly notified,®"^ es¬ 
pecially where those not served have waived no¬ 
tice or defects therein, or are not complaining.*® 
W'here a remonstrant appears to a motion for a 
nunc pro tunc entry to show posting of notices, he 
cannot object because a notice of that motion was 
not served on others against whom benefits were 
assessed,*® although where no notice is given, a 
party who has not w^aived notice may have the 
proceedings set aside, although some of the parties 
have made such waiver ®® 

Creation by legislature. Where a district is es¬ 
tablished by a legislative act, it has been held not 
necessary that the law^s embrace a provision for 
any notice of hearing by ow'iiers of land in the dis¬ 
trict prior to the enactment of the law 


report of viewers—T^et* v. Phelps, 

210 SW 44, 101 Kv 219 

79. Minn—Stale v. Dislri< 1 Court, 
Murray County, 168 NW 184, 140 
Minn 175 

Mo—Stale v Taylor, 123 SW 892, 
224 Mo 393 

80. Iowa —Bump v. Hardin County, 
121 N W 1065 

10 C J. p 647 note 43. 

81. Tex—Jefferson v. McFaddin, 

CivApp. 178 SW. 714. 

82. Ill —T*eople v Zoller, 169 N E. 
228, 317 Ill 362 

Iowa—Kelleher v Joint Drainage 
Dist No 18, Gicenc County, 249 N 
W 401, 216 Iowa 348. 

19 C J p 647 note 49. 

83. Okl —Riley v. Carrico, 110 P. 
738, 27 Okl 33. 

19 C J. p 647 note 48 

84t Iowa—Shaw v. Board of Sup’rs 
of Greene County, 192 N W. 625, 
195 Iowa 645 

Wis—In re Lower Baraboo River 
Drainage Dist . 225 N W. 331, 199 
Wis 230, 63 ALR. 1165 

19 C J p 647 note 47. 

One notice snAclent 

(1) Only one notice is required to 

be given preliminary to the organ¬ 


ization of a district—Oates v Cy¬ 
press Creek Drainage Dist, 205 S 
W 293, 135 Ark 149. 

(2) One notice given to landown¬ 
ers as required by statute is suth- 
cicnt to confer jurisdiction on the 
court for all purposes until the ac¬ 
tion IS finally terminated, notwith¬ 
standing the proceedings are diMd- 
ed into separate periods—Handley 
V Graham. 219 SW 417, 187 Ky 
316 

Exclusion of land 

Excluding large area of land from 
proposed drainage district by 
amendment to articles of associa¬ 
tion, without new notice and hear¬ 
ing, did not render entire proceed¬ 
ing void—Beck v Missouri Valley 
Drainage Dist of Holt County, Mo, 
CCAMo. 46 F 2d 632, 84 ALR 

1089, certiorari denied 62 S Ct 7, 284 
U S 618, 76 L Ed 527 

85. Ark —Drainage Dist No 9 of 
Miller County v Merchants’ & 
Planters’ Bank, 2 S W 2d 1079. 176 
Ark 474—Smith v Lawrence, 300 
S W 386. 175 Ark 712 
Iowa —Chicago & N W Ry Co v 
Sedgwick, 213 N W. 435, 203 Iowa 
726 

Or —Drainage District No. 7 of 
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Washington County v. Bernards, 
174 P 1167, 89 Or 531. 

19 C J p 648 note 50 

86. Ill—People v Ehler, 170 N E. 
1, 338 Ill 67—Danaher v Phillips, 
149 NE 302. 318 111 204—iTatt v 
Harris. 129 N E 277, 295 Ill 504— 
People V Darst, 121 N E. 159, 285 
Ill 533 

87. Ill —People v Ehler, 170 N E. 
1, 338 111 67—Danaher v Phillips, 
149 NE 302, 318 Ill 204 

Iowa —Chicago & N W Ry. Co. v 
Sedgwick, 213 N W 435. 203 Iowa 
726 

Minn —Le Sueur County v Globe 
Indemnity Co, 184 NW 677, 150 
Minn 120—State v Grindeland, 
174 NW 312. 343 Minn 435 
19 C f p 648 note 51 
8J- Ind —Benbow v Gray, 128 N E 
607, rehearing denied 139 N.E 658, 
193 Ind 269. 

Mich —Doane v. Biggs, 172 N W. 

570, 206 Mich 320. 

19 C J. p 648 note 52 

88. Ind—Meranda v. Spurlin, 100 
Ind. 380. 

90. Ind—Sites v. Miller. 22 N E. 
82. 120 Ind. 19. 

91. Fla.—Bannerman v. Catts, 86 So. 
336, 80 Fla. 170. 
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Notice of report. Notice of the filing and hear¬ 
ing on report of commissioners or viewers is con¬ 
sidered infra § 25. 

b. Persons Entitled 

Notice to owners of the freehold is ordinarily suffi¬ 
cient, and landowners who are petitioners need not be 
served with notice. 

Ordinarily, notice must be given to all landown¬ 
ers whose lands will be affected by the improve¬ 
ment,or to all persons interested but it has 
been held that notice need be given only to land- 
owners who are not petitioners, and notice to peti¬ 
tioners IS not required.®^ 

In absence of provision to the contrary, the land- 
owners to be notified are the owners of the free¬ 
hold, and notice need not be given to reversioners, 
remaindermen, trustees, mortgagees, or licensees.^^ 
Also, It has been held that notice to the record own¬ 
er of land to be affected by the improvement is good 
as against the real owner,®® and that where notice 
is served on the landowner it is not necessary to 


serve notice on the occupant of the land,®^ and 
some statutes have been construed to require notice 
to be served on the “owner or occupant.’*®® A 
county is not a party in the sense that a landowner 
IS, and a statute is not invalid because it does not 
provide for service of notice on the county sufficient 
to constitute due process against one who is a party 
in a proprietary capacity.®® 

c. Form and Requisites 

The notice must comply with applicable statutory 
provisions, and ordinarily must be such as will apprise 
the landowner of the pendency of the proceedings so as 
to give him an opportunity to be heard on the merits. 

The notice must be such as will reasonably ap¬ 
prise the landowner of the pendency of the pro¬ 
ceedings, so as to give him an opportunity to be 
heard on the merits.^ Substantial compliance with 
statutory provisions is necessary and siifficicnt,^ and 
jurisdiction will not be defeated by merely techni¬ 
cal defects.® 

The notice must describe the lands to be affected,^ 


Z^veatiffotlon presumed 

Legrislature is presumed to have 
made an Investigation before pas¬ 
sage of acts as to what land should 
be embraced, what assessment made, 
and what benefits would be derived 
by owners, as in such case the leg¬ 
islative will IS supreme.—Banner- 
man V. Catts, supra. 

9a. Kan —State v Pawnee & Ar¬ 
kansas Valley Drainage Dist, 226 
P. 478, 479, 116 Kan 291, quoting 

Corpus Juris. 

Mo —Drainage Dist No 19 of Dunk¬ 
lin County V Arcadia Timber Co.. 
286 SW 93, 315 Mo 697 
19 C.J p 648 note 57. 

State lands 

Act requiring, to assess state 
lands for drainage improvements, 
service on state land commissioner 
of notice of proceeding.s to form 
district repealed earlier act prescrib¬ 
ing service on county auditor —Paine 
V. State. 286 P 89, 1.56 Wash 31 

93. Ill.—In re Wakonda Drainage 
and Levee Dist, 149 NK 250, 318 
Ill. 241 

94. Ga.—Board of Drainage Com’rs 
of Sweet Water Drainage Dist v 
Brown, 117 SR 236, 155 Ga. 419 

19 C J p 649 note 58 

Proposed district not embracing pe¬ 
titioner’s land 

One signing petition describing 
proposed drainage district not em¬ 
bracing his land was held bound by 
final judgment establishing district 
which embraced his land, although 
he was given no other notice of in¬ 
clusion of his land than notice of 
hearing on report of viewers—Board 


of Drainage Com'rs of Sweet Water 
Drainage Dist v Brown, supra 

95. Fla—Roux v. Houk, 133 So 
853, 101 Fla 64. 

19 C J p 649 note 59 
99. SD—State v Pound, 150 NW 
287, 34 SD 628, 143 N.W. 778, 32 
SD 492 

19 C J p 649 note 60. 

Community property 

Service of notice of the hearing 
either on petition for organiratlon 
of drainage district or on report of 
commissioners, on a husband, the 
member of the community in whose 
name community property stands, is 
sufficient to give court jurisdiction 
of property —Drainage Dist No 2 
of Canyon County v Rxtension 
Ditch Co. 182 P. 847, 32 Idaho 314 

97. Iowa.—Goeppinger v. Sac, etc 
Counties, 162 NW 58, 172 Iowa 
30 

98. U S —Crapo v Hazelgreen, Ind , 
93 F 316. 35 CCA 315 

19 C J p 649 note 62 

99. Minn.—State v. Hansen, 167 N 
W 114. 140 Minn 28 

1. US—Chicago, M, St P & P R 
Co V Risty. SD, 48 S Ct 396, 276 
U.S 567. 72 LEd 703 

Kan —Stale v. Pawnee & Arkansas 
Valley Drainage Dist, 226 P 478. 
479. 116 Kan. 291, quoting Corpus 
Juris. 

19 C J p 650 note 81. 

2. Mo — State ex rel Turner v Pen¬ 
man, 282 S W. 498, 220 Mu.A; p 

193. 

19 C J p 660 note 82 

Filing of decree insullioient 

Filing with land commissioner of 
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decree in proceeding to condemn 
state land for drain was not notice 
of proceedings for formation of 
drainage districts required by stat¬ 
ute—Paine v State, 286 P 89, 156 
Wash 31. 

Notice under later statute 

Notice, required to be given by 
drainage district, was governed by 
act of 1913, where proi ceding to or¬ 
ganize under act of 1909 was aban¬ 
doned —State ex rel Chamberlin v 
Grand River Drainage Dist of Cass 
and Bates Counties, 278 SW 388, 
311 Mo 309 

3. Miss—Armistead v Southworth, 
104 So 94, 139 Miss 723. 

Tenn —S M Williamson & Co v 
Shelton, 11 S W 2d 882, 158 Tenn 
166 

19 C J p 650 note 82 

Incorrect name 

Where proposed drainage ditch did 
not extend through or abut on land 
on which mortgagee held mortgage, 
failure to give corre< t name of 
mortgagee In proceeding to estab¬ 
lish drainage district was not a ju¬ 
risdictional defect —Whisenand v 
Van Clark, 288 NW 915. 227 Iowa 
800. 

4L Ark—Burns v Fisher, 287 SW 
205, 171 Ark 1012—Mahan v Wil¬ 
son. 273 SW 383. 169 Ark 117. 
Kan —State v Pawnee & Arkansas 
Valley Drainage Dist, 226 P 478, 
479, 116 Kan 291, quoting Corpus 
Juris. 

19 C J p 651 note 83. 

Zifect of error 

A published notice of the forma¬ 
tion and boundaries of a drainage 
district, established under some 
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the place® and time® of the hearing, and under some 
statutes It must state the beginning, route, and ter¬ 
minus of the dram, or give the boundaries of the 
drainage distnct,^ although under other statutes 
this is not required,® and the details of the plans 
for drainage need not be set out.® The names of 
the landowners must, in some jurisdictions, be set 
out m the notice,^® but, in other jurisdictions, this 
is not required.ll 

The notice is not invalid because the clerk of the 
county court, who issues it is an interested party,l2 
or because the county court is disqualified.!® 

d. Time of Giving 

statutory provisions control as to the time of giving 
notice, and ordinarily it must follow the filing of the 
petition. 

The statutory provisions as to the tune of giving 
notice in drainage proceedings vary and compliance 
therewith is essential.i^ In some jurisdictions the 
statutes provide that notice shall be given after ap¬ 
proval of the plan submitted by the engineer ap¬ 
pointed to make a preliminary report,i® but the 
service of the notice before the approval or adop¬ 
tion of such plan has been held not a fatal defect 
when the plan w^as in fact approved on final hcar- 


ing.i® The notice should follow and not precede 
the filing of the petition.i^ Under some statutes 
notice of the proceedings is not required until the 
report of the viewers is filed, up to that time the 
proceeding is ex parte, i® Where the statute re¬ 
quires the notice to be issued after the filing of the 
report of the viewers and engineer, the fact that the 
notice IS not issued immediately on the filing of such 
report will not invalidate the proceedings;!® and 
the fact that the return day of process had passed 
when executed on a landowner was held not to re¬ 
lieve him of the necessity of appearing at a future 
term of the court.®® 

Prior order fixing date of hearing. Where the 
statute requires notice of hearing on a date to be 
fixed by the court, an order fixing such date must 
be made before publication of notice, and an oral 
direction by the judge in vacation setting the date 
of hearing is of no effect 21 

e. Mode and Sufficiency of Service 

Notice may be by personal service, or by publication 
or posting notices in designated places. 

The mode of giving notice in drainage proceed¬ 
ings IS regulated by statute®® and may be by per¬ 
sonal service on the landowner ®® However, a stat- 


statutes. which Incorrectly describes 
the area to be incorporated by omit¬ 
ting certain lands, invalidates the 
proceedings being at variance with 
the description in the petition, pre¬ 
liminary .survey, and order—Lane 
V Cook, 205 SW 887, 135 Ark. 628 
Exclnaion recommended by engineer 
Notice of proposed drainage dis¬ 
trict properly included land includ¬ 
ed in petition, although engineer 
recommended exclusion from dis¬ 
trict—Smith V. Lawicnee, 300 S W. 
386. 175 Ark. 712. 

Vo lands can be inolnded within 
district which are not within notice. 
—Smith V. La^frence, supra. 

5. Ark—Burns v Fisher, 287 S W. 
205, 171 Ark 1012 

6. Ill—Danaher v Phillips. 149 N 
E 302, 318 Ill. 294. 

Particular day 

In proceedings to organize drain¬ 
age district court was held not to 
have acquired jurisdiction of objec¬ 
tors in view of Levee Act $ 8, 

where notice stated that petitioners 
would ask for a hearing at the 
March term, but fixed no particular 
day thereof —Danaher v. Phillips, 
supra. 

7. S D —State v. Pound, 160 N W. 
287, 34 SD. 628, 143 N W. 778, 32 
SD. 492. 

19 C J p 661 note 84. 

8. Mo.—State ex rel. Turner v. Pen¬ 


man, 282 SW 498, 220 Mo App 
193 

9 . Mo —Little River Drain Dist v. 
St Louis, etc, R Co, 139 S W. 
330, 236 Mo 94 

10. Ind —^Kepler v. Wright, 35 N.E 
1017, 136 Ind 77. 

19 C J. p 651 note 86. 

11. Mo—State v Taylor, 123 S.W. 
892, 224 Mo 393 

To all persons owning sneb land 

A notice, given under a statute 
in a proceeding to construct a drain¬ 
age ditch, was sufficient to give no¬ 
tice to a plaintlfl landowner not 
named, where, after setting forth 
the names of twenty alleged land- 
owners, Including the husband of 
plaintllT. it gave notice “to all other 
persons who may own such land 
hereinafter descril«*d or any part 
thereof,” etc, was sufficient to give 
the county court jurisdiction over 
the person of plaintiff —Troeger v 
Roberts. 223 S W 796, 284 Mo 363 

12. Mo —State v Stanton, 138 S.W. 
337. 236 Mo 222 

13. Mo —State v Stanton, supra 

14. Iowa—Herron v Greene Coun¬ 
ty Drain Dist No 60, 138 N W 
846. 158 Iowa 98 

19 C J p 649 note 64. 

Time of mailing notice 

A notice to landowners in drain¬ 
age proceedings mailed two days be¬ 
fore it is published is not void un¬ 
der a statute providing that notice 
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shall be mailed within one week aft¬ 
er beginning publication.—Le Sueur 
County V Globe Indemnity Co., 184 
NW 677. 160 Minn 120 

15. Iowa—Herron v Greene Coun¬ 
ty Drain Dist No. 60, 138 N W. 
846, 158 Iowa 98. 

19 C.J p 649 note 65. 

Id. Iowa —Kelley v Greene County 
Dram Dist. No 60, 138 N W. 841, 
158 Iowa 735 
19 C J p 649 note 66 

17. Ind —Deegan v. State. 9 N.E. 
148. 108 Ind 155. 

19 C J p 649 note 67 

18. Ark —Driver v Moore, 98 S W. 
734, 81 Ark 80—Cribbs v Bene¬ 
dict. 44 SW 707, 64 Ark. 555. 

19. Ark —Driver v Moore, 98 S W. 
734, 81 Ark SO 

19 C J p 649 note 69. 

20. Ky.—Whitehouse v Sam Fergu¬ 
son Drainage Dist. 11, 284 S W 
1009. 215 Ky 106. 

21. Ark—Gibson v. Lower Running 
Water Drain Dist, 191 S W. 908, 
127 Ark 165. 

22. General roles of law concern¬ 
ing substituted or constructive serv¬ 
ice are inapplicable to proceeding to 
establish "drainage district ”—Hon¬ 
ey Creek Drainage Dist. v Farm 
City Inv. Co.. 32 S W.2d 753. 326 
Mo 739 

23. Mich.—Hlnkley v Bishopp, 114 
NW 676. 162 Mich. 266. 

19 C.J. p 649 note 71. 
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ute providing for the organization of a drainage 
district is not invalid because it does not require 
personal notice to landowners,24 and in many ju¬ 
risdictions it is provided that, after the filing of 
the petition, the auditor, clerk, or other designated 
person shall give notice of such petition by publi¬ 
cation,25 by posting notices in designated places,25 
and, sometimes, by mailing notices to parties not 
residing in the county,27 and publication must be 
made in accordance with the provisions of the stat- 
ute.25 

Fuhhcation of petition. In at least one jurisdic¬ 
tion, the petition for the organization of a reclama¬ 
tion district must be published for four weeks pre¬ 
ceding the hearing thereof, together with a notice 
of the time when such petition will be presented to 
the board of supervisors.29 


f. Waiver and Estoppel 

Landowners may be precluded by waiver or estoppel 
from objecting because of the want or sufficiency of the 
notice. 

Parties may waive their right to question the 
want or sufficiency of the notice,20 by appearing 
without objecting to the want of or sufficiency of 
the notice but parties who enter a special ap¬ 
pearance to object to the sufficiency of the notice,22 
or to ask the court to correct the record so as to 
show that no objection to the organization of a 
district has been filed by any property owner,22 can¬ 
not be deemed to have waived objections. Where, 
however, a party after specially appearing to set 
aside the notice for insufficiency, makes another mo¬ 
tion, pending the first, he waives such defects in the 

not ice. 2 4 

Under a statute authorizing property owners to 


94. Iowa—Board of Sup’rs of 
Humboldt County v Incorporated 
Town of Dakota City, 191 NW 
69. 194 Iowa 1113. 

Minn—State v Oldre, 229 NW 878. 
179 Minn. 566. 

Or.—Drainagre District No 7 of 
Washin^rton County v Bernards, 
174 P 1167. 89 Or. 531. 

19 C J p 650 note 74 

96. Ky.—Handley v Graham. 219 S 
W. 417, 187 Ky 316 
Okl —Adams v. Washita Conservan¬ 
cy Dist No. 1, 275 P. 622, 136 Okl. 
47. 

19 C.J. p 650 note 75 

Wliere two election dletricts 

The posting of three preliminary 
notices in a township in a drainage 
proceeding was sufficient, even 
though there were two election dis¬ 
tricts in the township —State v Dis¬ 
trict Court, Murray County, 168 N 
W. 184, 140 Minn 375 

foreign newspaper 

Newspaper printed beyond state 
line, but bearing name of local town 
and brought there for distribution, 
was “published” within county, ren¬ 
dering notices of establishment of 
drainage district valid —Drainage 
Dist. No. 9 of Miller County v Mer¬ 
chants’ & Planters' Bank, 2 S W 2d 
1079, 176 Ark 474. 

To city 

Notice of establishment of drain¬ 
age district, under a statute, ad¬ 
dressed to named city and to the 
town clerk by name and official title, 
was sufficient to sustain assessment 
against city for benefits to the 
streets and alleys.—Board of Sup’rs 
of Humboldt County v Incorporated 
Town of Dakota City, 191 N W. 69, 
194 Iowa 1113. 

96. Ill.—People v. Zoller, 169 N.E 
228, 337 Ill 362. 

19 C.J. p 650 note 76. 


Ifonresideuts only 

Provisions of a statute relative 
to notice of petition for a drainage 
ditch by posting and publication, 
were held to have reference to the 
form and manner of notice to non¬ 
residents only, and do not apply to 
resident landowners —Benbow v 
Gray, 128 N E 607, rehearing denied 
139 NE 658, 193 Ind. 269—19 CJ 
p 650 note 74 [bj. 

27. Ky.—Handley v. Graham. 219 
S W 417, 187 Ky 316. 

Minn —Conoryea v Board of County 
Com’rs of McLeod County, 201 N. 
W. 413. 161 Minn. 193. 

19 CJ p 650 note 77. 

Statute mandatory 

A statute requiring county auditor 
to send notice of proceedings, to es¬ 
tablish drainage district, by regis¬ 
tered mail to agents designated in 
writing by persons affected, is man¬ 
datory, and failure to furnish such 
notice to railroad, which had filed 
required direction, rendered subse¬ 
quent proceedings as to it void — 
Minneapolis & St L It Co. v. Board 
of Sup’rs of Marshall County, 201 
N W 14. 198 Iowa 1288 

28. Ark—Drainage Dist No 9 of 
Miller County v. Merchants’ & 

•Plantens’ Bank, 2 S W 2d 1079, 176 
Ark 474. 

Ill —^People V. Ehler, 170 N.E 1, 
338 Ill 67 

29 Cal —Williams v. Sacramento 
County, 58 Cal 237. 

19 C J. p 650 note 80. 

30. Minn —De Sueur County v 

Globe Indemnity Co, 184 NW. 
677. 150 Minn 120 

Error not onred 

In proceedings to organize a drain¬ 
age district, failure properly to post 
statutory notices was not cured by 
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subsequent acts of parlies—People 
V Zoller. 169 N.E 228, 337 Ill. 362 

31. Idaho —Drainage Dist No 2 
of Canyon County v Extension 
Ditch Co, 182 P 84 7, 32 Idaho 
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Ill—Sproul V. Springman, 14 7 N E. 
131, 316 111 271—People v Wells, 

126 NE 575, 291 Ill 584 
Ky —Whitehouse v. Sam Ferguson 
Drainage Dist 11, 284 S W. 1009, 
215 Ky 106 
19 C.J. p 651 note 90. 

Actual notice 

Participation by officers of rail¬ 
road in informal discussion of pro¬ 
posed drainage district prior to giv¬ 
ing of notice of hearing was insuf¬ 
ficient to establish a waiver by rail¬ 
road of notice of proceedings, re¬ 
quired by statute or to estop it from 
denying receipt of notice, and rail¬ 
road’s actual notice, through knowl¬ 
edge of Its officers, of construction 
of ditch by drainage district, was 
not, in absence of notice required 
by statute, sufficient to give court 
jurisdiction, nor was proper service 
of notice of levy of assessment suf¬ 
ficient to confer juri.sdictlon with 
regard to preceding proceedings to 
establish district—Minneapolis & 
St. L R Co v. Board of Sup’rs of 
Marshall County, 201 N W. 14, 198 
low'a 1288. 

32L Ind —Carr v. Boone, 9 N 110, 
108 Ind 241. 

33. HI.—Tennessee Drain. Dist. v. 
Move, 101 NE 580, 258 Ill 296. 

Iowa —Chicago & N. W Ry Co v. 
Sedgwick, 213 N W. 435. 203 Iowa 
726. 

34. Ill — Pratt v. Harris, 129 N E. 
277, 296 Ill 504. 

ind—Gilbert v. Hall, 18 N.E. 28, 
115 Ind 549. 
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waive the rig^ht to resort to the courts and to ratify | fidavit,^^ but permit it to be made by oral testimony 


what has been done by a board of commissioners, all 
the property owners in the district must consent to 
give efficacy to such stipulation.35 

Estoppel, A landowner may be estopped by ac¬ 
quiescence to question the validity of drainage pro¬ 
ceedings on account of the want or insufficiency of 
notice,36 as where, with actual knowledge of the 
proceedings, he stands by without objection until 
a considerable amount of money has been expended 
in the construction of the drain ,37 but it has been 
held that, in the absence of evidence showing the 
value of the work or the amount expended, such es¬ 
toppel cannot be claimed 38 A landowner who is 
one of the petitioners for the drain cannot set up 
want of proper notice.39 

g. Proof of Service or Want Thereof 

Service of the required notice must generally be 
shown by competent and sufficient proof; and the burden 
of proving want of notice has been held to be on one ob¬ 
jecting on such ground. 

Although, in some circumstances, notice will be 
presumed,'*^ ordinarily service of the required no¬ 
tice must be shown by competent and sufficient 
proof.^^ Such proof may be made by affidavit,"*3 
and in some states failure to furnish the affidavit 
renders all subsequent proceedings void.^3 oth¬ 
er states, however, the statutes do not require the 
proof of proper service of notice to be made by af- 


as well.^" 

The burden of proving want of notice is on a 
person objecting to proceedings for the establish¬ 
ment of a dram or drainage district, on the ground 
that proper notice was not given.^6 

h. Second Notice 

Under some circumstances, a second notice is au¬ 
thorized or required. 

A second notice is sometimes required or author¬ 
ized where the first notice is insufficient, provided 
there IS no unreasonable delay and no substantial 
rights are prejudiced,^or where a supplemental 
petition has been filed,3 or the original petition 
amended,^® although it has been held in some juris¬ 
dictions that an amendment does not require notice 
to parties to the original petition.®® 

Where the commissioners, appointed on due no¬ 
tice to determine the necessity for the dram, prove 
disqualified, the court cannot appoint others m their 
places without another notice to landowmers.®^ No 
further notice is required where the court sets the 
commissioners* report aside for cause and orders 
them to make a second report.®^ Where the final 
hearing is adjourned to enable the engineer and 
viewers to amend their reports to conform to the 
court’s directions, and no additional lands are in¬ 
cluded m the amendment, new notice of hearing 
IS not rcquired.®3 


35. Ark —T-iane v Cook, 205 S W 
8S7, 135 Ark 528. 

36. Ill—Hamilton v Vermilion 
Spec. Dram, Dist. 146 Ill App 84. 

19 CJ p 651 note 94. 

TXo estoppel 

Drainage district was not entitled 
to enforce assessment agrainst prop¬ 
erty. where no notice of improve¬ 
ment was directed to owner, not¬ 
withstanding he accepted benefits — 
Drainage Dist No 19 of Dunklin 
County V Arcadia Timber Co., 286 
S W 93. 315 Mo 597 

37. Ind—Sc udder v Jones, 32 N E 
221. 134 Ind 547 

19 C J p 652 note 95 

38. Ind—Sc udder v. Jones, supra. 

39. Iowa —Oliver v Monona Coun¬ 
ty, 90 NW 510, 117 Iowa 43. 

19 C.J. p 662 note 97 

40. Mo —Inter-River Drainage Dist 
of Missouri V. Henson, App, 99 S 
W.2d 865. 

Sabstituted service 

Where publication of summons 
was made against landowners in pro¬ 
ceedings to establish a drainage dis¬ 
trict under a statute providing there¬ 
for when owners are not known or 


cannot be found, the residence of 
an owner who did not appear must 
be presumed not known and the 
substituted service valid—Taylor v 
Richardson, 96 S E 1027, 176 NC 
217 

41. Ill —Danaher v Phillips, 149 N 
E 302, 318 Ill 204. 

19 C J. p 652 note 99. 

To supplement proof 

It was competent in circuit court 
to supplement the proof of service 
submitted to the county court, who 
had jurisdiction over organization of 
the district, with the parol testi¬ 
mony of deputy sheriff, who claims 
to have served notice. 

Or—Drainage District No 7 of 
Washington County v Bernards, 
174 P 1167. 89 Or 531 
Evidence held insufficient to show 
want of notice 

Minn —State v. District Court, Mur¬ 
ray County, 168 NW 184, 140 

Minn 375 

Mont—In re Valley Center Dram 
Dist, Big Horn County, 211 P 
218, 64 Mont 545. 

401 Iowa—Whisenand v. Van Clark, 
288 NW. 915, 227 Iowa 800. 

19 C.J p 662 note 1. 
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43. Mich —Bennett v Drain Comrs., 
23 NW. 449. 66 Mich 634. 

44. Ark —Mahan v Wilson, 273 S. 
W 383, 169 Ark. 117 

19 C J p 652 note 3 

45. Ill —People v. Darst, 121 N E. 
159, 285 Ill 533. 

19 C J p G52 note 3. 

46. Ind —Brooks v Morgan, 76 N. 
E 331. 36 Ind App. 672 

19 C J. p 648 note 55 

47. Ind —Carr v. Boone, 9 N E 110, 
108 Ind 241 

19 CJ p 652 note 4 

4L8. Ind —Righter v. Keaton, 84 N. 

E 977, 170 Ind. 461. 

19 C J p 662 note 5. 

49. Wash —State v Skagit County 
Super Ct.. 85 P. 264, 42 Wash 491. 

50. Ind —Poundstone v Baldwin, 
44 NE 191, 145 Ind 139. 

51. Mich —Kinnie v. Bare, 36 N W. 
672, 68 Mich 625. 

52. Ind —Chaney v State, 21 N.E3. 
45, 118 Ind. 494. 

53. Minn—State v Nelson, 161 N. 
W. 714, 163 N.W. 510, 137 Minn. 
265. 
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The issuance of a second notice which need not 
be given will not nullify the original notice.®^ 

Notice of report. Notice of the filing and hear¬ 
ing on the report of commissioners or viewers is 
considered infra § 25. 

§ 24. - Remonstrances or Objections to 

Petition 

a. In general 

b. Parties and time for filing 
a. In General 

Remonstrances or objections to the petition in drain¬ 
age proceedings must set forth the specific objections 
and comply with applicabie statutory provisions. Par¬ 
ties may withdraw from a remonstrance within the 
period allowed for filing thereof. 

Landowners made parties to the proceedings are 


given an opportunity to file or present remonstranc¬ 
es or objections to the petition.®Any substantial 
objection or defect in the proceedings may be thus 
presented,®® which affects the remonstrant,®7 and 
which is appropriate at the particular stage of the 
proceedings at which made,®® but mere irregulari¬ 
ties arc not a good ground for remonstrance.®® 
Objections to the petition must be specifically stat¬ 
ed,®® and the evidence will be confined to the issues 
tendered by the remonstrance, objections not speci¬ 
fied being deemed waived.®^ 

Some statutes provide that where a designated 
proportion of the landowners remonstrate against 
the construction of the drain, the petition shall be 
dismissed.®" This kind of remonstrance is not 
strictly a pleading,®® and no grounds constituting a 
defense to the petition need be stated.®^ However, 


54. Mo —Bartifs v Mifssouri Valley 
Constr Co, 16*5 SW 723. 257 Mo 
175, Ann Cas 1915C 34 

65. Wis—In re Farm Drainage 
Propo«5ed to be Called New Berlin 
Farm Drainage No. 3. 241 N W 
347, 207 Wls. 338 
19 C J p 652 note 13. 

XAght at ■ome stage of proceeaing 

Mere fact that property was In¬ 
cluded in drainage district does not 
affect owner's rights, provided at 
some stage of proceeding he Is ac¬ 
corded hearing on question of bene¬ 
fits and damages—Beck v Missouri 
Valley Drainage Dist. of Holt Coun¬ 
ty. Mo , C C A Mo . 46 F 2d 632, 84 
A.L R 1089. certiorari denied 52 S 
Ct. 7. 284 US 618, 76 L Ed 527. 

Cost bond 

A statute which requires the giv¬ 
ing of a cost bond as a prerequisite 
to the right to file exceptions to the 
apportionment made by viewers in 
proceedings for construction of a 
drain is invalid—State v. Taylor, 
123 SW 892. 224 Mo 393 

56. Minn —State v District Court, 
Murray County, 168 N W 184, 140 
Minn 375 

19 C J. p 653 note 14 
Objections not tenable 

(1) The presence of a railroad 
right of way through which a judi¬ 
cial ditch will pass held not shown 
to be an obstacle to the successful 
carrying out of a drainage project 
—State V. District Court, Murray 
County, supra 

(2) In proceedings to establish a 
drainage district, the high cost of 
labor is no ground of objection, it 
being assumed that the board of 
commissioners will exerci.se good 
Judgment.—Shaw v. Board of Sup’rs 
of Greene County, 192 N.W. 525, 195 
Iowa 546. 


57. Mo —In re Mingle Drain Dist, 
183 SW 611. 267 Mo 268 

19 C J p 653 note 15. 

58. Mo —Birmingham Drain Dist 
v Chicago, etc.. R Co, 178 SW 
893. 266 Mo 60. 

19 C J p 653 note 16. 

&and not benefited 

If the lands of nonresident own¬ 
ers were not benefited by a drainage 
improvement, assessments on such 
lands were unjustifiable, etc, the 
remedy of the owners was by re¬ 
monstrance as provided by statute, 
not by an attempted two-thirds re¬ 
monstrance filed too late after the 
report of commissioners —Benbow 
V Gray. 128 NE 607, 193 Ind 269 
rehearing denied 139 N E. 658 193 

Ind 269. 

59. Ind —Rogers v. Venis, 36 N E 
841, 137 Ind. 221—Smith v Smith, 
97 Ind 273 

19 C J p 653 note 17 

60. Ind—Updegraff v Palmer, 6 N 
E 353, 107 Ind 181. 

SD—In re Drainage Ditch No. 12, 
Minnehaha County, 182 N W. 770, 
44 S.D. 157. 

Plea in abatement setting up pen¬ 
dency of another drainage proceed¬ 
ing and merely alleging that such 
drain was established over the route 
laid out in the report of the commis¬ 
sioners has been held insufficient — 
Byers v Hoskinson, 147 N E 810. 
196 Ind. 225 

61. Ind.—Pittsburgh, etc., R. Co v 
Machler, 63 N.E 210, 158 Ind. 159 

19 C J p 653 note 24 

62. Ind—Arm.strong v. Oster, 123 
NE 109, 189 Ind 1. 

19 CJ p 653 note 18. 

Showing residence 

Court did not err in refusing per¬ 
mission to file two-thirds remon¬ 
strance against construction of a 
drainage ditch, when neither the pe¬ 
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tition for leave to file the remon¬ 
strance nor the remonstrance itself 
alleged that the signers were resi¬ 
dents in the county where lands af¬ 
fected were situated, as required bv 
statute—I'apenbrook v White, 141 
NE 804, 194 Ind 17 
Second remonstrance not authorized 
Under Acts 1919 c 72 amending 
Drainage L 5 3 and authorizing a 
remonstrance in pending cases where 
a two-thirds remonstrance had not 
been filed, a new remonstrance Is 
not authorized where a remonstrance 
purporting to be signed by two- 
thirds of the landowners had pre¬ 
viously been filed and not sustained. 
—Jack.son Civil Tp v Darrov, 134 
N.E 779, 192 Ind 136 

63. Ind—Thorn v. Silver. 89 N E. 
943, 92 NE 161, 174 Ind 504 

64. Ind —Sauntman v Maxwell, 54 
NE 397, 154 Ind 114 

19 C J p 653 note 20 
l^ack of notice properly challenged 
Paragraph of remonstrance 
against drainage ditch presented to 
board of commissioners although 
designated as a two-thirds remon¬ 
strance, held to have challenged the 
jurisdiction of the board on the 
ground of want of notice to the re- 
monstrators. as well as to have 
performed the office of a two-thirds 
remonstrance—Benbow v. Gray, 128 
N E 607, 193 Ind. 269, rehearing de¬ 
nied 139 N.E 658, 193 Ind 269. 
Motion to set aside docketing 

Filing an unverified remonstrance 
after the period during which it 
should have been filed and more 
than a year after the docketing of 
the petition for the construction of 
a drain, which contained recitals 
tending to show that the docketing 
of the petition was obtained by 
fraud, will not supersede and render 
unnecessary a motion to set aside 
such docketing nor present for deci- 
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a remonstrance for cause, wherein objections to the 
proceedings must be set out, is in the nature of a 
pleading,®® its office being to tender some perti¬ 
nent issue of fact upon which a trial may be had.®® 

Verification, Ordinarily, remonstrances must be 
verified.®'^ 

Withdrawal. Parties may withdraw their names 
from a remonstrance®® but such withdrawal cannot 
be made after the expiration of the period fixed by 
statute for filing the remonstrance, no matter how 
long the delay before the hearing is had,®® and the 
court has no authority to extend the time.*^® 

Remonstrances to report of commissioners, view¬ 
ers, etc., are considered infra § 27. 

b. Parties and Time for Filing 

Remonstrances must be seasonably made and par¬ 
ties may Join in a general remonstrance. 

Parties may join in a remonstrance on general 
grounds not affecting their interests severally 71 
Where a person who was not named as a landown¬ 
er in the petition is admitted as a party before re¬ 
monstrance IS made, he has a right to join with the 
other parties in a remonstrance against the pro¬ 
posed drain,72 provided the time for filing such re¬ 
monstrance has not expired, as shown infra this 
section, and such remonstrance may likewise be 
made by a person brought in on supplementary pe¬ 


tition.7® 

Time of filing. Remonstrances to the petition 
must be seasonably made.74 The statutes some¬ 
times prescribe a stipulated time after the filing of 
the petition for any person named in the petition 
as a landowner to file any demurrer, remonstrance, 
or objection thereto; and all objections not made 
within the statutory period are deemed to be 
waivcd,7® as the court has no power to extend the 
time.7® A demurrer to a petition for drainage is 
waived by filing a remonstrance before a ruling on 

the demurrer.77 

New parties brought in for the first time by the 
report of drainage commissioners may file a re¬ 
monstrance for cause within a specified time after 
they receive notice of the proceedings,^® but they 
cannot file a remonstrance under the statute provid¬ 
ing for dismissal of the petition on the filing of a 
remonstrance by a specified proportion of the land- 
owners where the time for such remonstrance by 
the original parties has expired,^® unless they show 
that their failure to act sooner was not due to lack 
of diligence,®® but it has also been held that such 
defect cannot be overcome by amendment, or any 
action the parties or court might take in the mat¬ 
ter.®^ 

Motion in arrest. The fact that the petition for 
the drain is vague and uncertain cannot be taken 
advantage of by motion in arrest of judgment.®^ 


Sion, in passing upon tho remon- 
strancf* itself, any question as to 
whether or not the order dooketinp 
the cause w'as nrij^iilar—Thompson 
V MossburK, 141 NE 241. 193 Ind. 
.‘>66, oveirulinj; lehoarine 139 NE 
307, 193 Ind .^.66 

65. Ind—Hausihild v Hoth, 104 N 
E 11, ISl Ind 183—Ford v Ford, 
10 NE 64S, 110 Ind 89 

66. Ind—Wolf V tJlt-ason, 115 N 
E 322. 186 Ind 173 

19 CJ p 653 note 22 

67. Ind — Thompson v. Mossburg. 

139 NE 307, 193 Ind 566, rehear¬ 
ing overruled 141 NE 241, 193 

Ind 566. 

As plea in abatement 

A remonstrance against construc¬ 
tion of a drain cannot be upheld as 
being a plc*a in abatemc*nt because 
of a defect of parties where unveri¬ 
fied, since a statute requires a plea 
in abatement to be sworn to.— 
Thompson v Mossburg, supra 

68. Ind—Noel v Van Fleit. 187 N. 
E. 832, 205 Ind 657 

19 C.J p 654 note 36 
89. Ind—Noel v. Van Plelt, supra. 
19 C.J. p 654 note 37 
70w Ind —Shaum v Harrington, 91 
N.B. 226, 173 Ind. 610. 


71. Tnd—Beety v Dri\er, 76 N E 
967, 167 Ind 127 

72. Ind —Starr v Swam, 106 N E 
357. 182 Ind 313 

19 C J p 653 note 26 

73. Ind—Thorn v Silver, 89 N E 
943. 92 NE 161. 174 Ind 504 

74. Ind —Thompson v Mossburg 

139 NE 307, 193 Ind 566, rehear¬ 
ing overruled 141 N E 241, 193 

Ind 566 

19 C J p 653 note 30 

The reenactment of a statute so 
as to add thereto provisos relating 
to drains and laterals through lakes 
cannot be deemed a renewal of the 
right to file remonstrances within 
twenty days after its effective date, 
where such right had been lost by 
lapse of time before its enactment, 
and striking of remonstrances so 
filed is not error —Thompson v 
Mossburg, supra 

75. Ind—Benbow v. Gray, 128 NE 
607, 193 Ind 269, rehearing denied 
139 NE. 658. 193 Ind 269 

19 C J. p 654 note 31 

After report of oommlssioners 

A two-thirds remonstrance to a 
drainage ditch, filed after the report 
of the commissioners, is not in time 
-—Benbow v. Gray, supra. 
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Effect of fraud 

Right to file a two-thirds remon¬ 
strance eleven months after drain¬ 
age commissioners reported, almost 
sixteen months after docketing peti¬ 
tion, after case had been tried on its 
merits, and almost a year after 
knowledge that they had been fraud¬ 
ulently induced to withhold remon¬ 
strance, was held lost through long 
and unexcused delay —Papenbrook 
V. White, 141 NE 804. 194 Ind 17. 
76- Ind—Benbow v Gray, 128 NE 
607, 193 Ind 269. rehearing denied 
139 NE 658. 103 Ind 269 

77. Ind —Earhart v Farmers* 

Creamery. 47 N E 226, 148 Ind. 
79 

78. Ind —Seybold v Rehwald, 95 N. 
E. 235. 177 Ind 301. 

19 C J. p 651 note 33. 

79. Ind—Benbow v. Gray, 128 NE. 
607, 193 Ind 269, rehearing denied 
139 NE 658, 193 Ind. 269 

19 C J. p 654 note 34. 

80. Ind.—^Keiser v. Mills, 69 N E. 
142, 162 Ind 366. 

81. Ind.—Benbow v. Gray, 128 N E. 
607, 193 Ind 269, rehearing denied 
139 N.E 658, 193 Ind 269. 

88. Ind.—Bryan v. Moore, 81 Ind. 

9- 
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§ 25. - Appointment, Proceedings, and 

Report of Commissioners or Viewers 

a. Appointment 

b. Proceedings 

c. Report 

a. Appointment 

Ordinarily the application for a drainage Improvement 
la referred to commissioners or viewers, etc., who must 
possess the qualificatloas prescribed by statute, and the 
order appointing them must comply with statutory pro- 
visions. 

Under statutes providing for the formation of 
drainage districts or the construction of drains, the 
application must be referred to drain commission¬ 
ers appointed as heretofore described, supra, § 11, 
or to viewers, appraisers, engineers, or special com¬ 
missioners appointed for that purpose*^ to view the 
lands located within the proposed district or to be 
benefited by the drain, in order to determine the 
necessity of the improvement, the character and lo¬ 
cation of the drains, the benefits and damages which 
will accrue to the landowners, etc., and make a re¬ 
port or return, as shown infra this section. 

Although the time for appointment of viewers is 
sometimes prescribed by statute, failure to appoint 
within the time so prescribed has been held not to 
invalidate the proceedings.®^ 

Buying or selling surz>cy, A drainage district 
accumulating material in attempted annexation of 
territory has been held to have the right to sell it 


to another district which in turn was held to have 
the right to purchase the plan of construction in lieu 
of a new survey.®® 

Eligibility and qualifications. The viewers or ap¬ 
praisers must be competent and disinterested per¬ 
sons,®® and have the other qualifications prescribed 
by statute.®*^ 

Viewers may be required to give a bond®® and 
take an oath of office.®® 

Order of appointment. An order appointing com¬ 
missioners, viewers, etc., must comply with statu¬ 
tory provisions.®® The order should contain a de¬ 
scription of the lands belonging to the several own¬ 
ers respectively,®! name the appointees,®2 and de¬ 
scribe or identify the proposed dram,®® but the 
order need not affirmatively show that the ap¬ 
pointees are disinterested freeholders and not of 
kin to the parties.®^ 

A judgment or order appointing such officers may 
be set aside by consent of the parties.®^ 

b. Proceedings 

The duties of the viewers are such as are prescribed 
by statute and ordinarily they must view the land. 

The duties of commissioners or viewers are such 
as are prescribed by the statute.®® 

Vieunng land. In general it is the duty of the 
commissioners, viewers, or engineers to go upon 
the lands to be affected, and examine or .survey 
them.®7 The examination must be such as will cn- 


83. Minn—Petition of Gibbs, 188 N. 
W 1015, 152 Minn 352. 

19 C J p 654 note 41. 

84. Minn—McMillan v. Freeborn 

County, 100 NW 384, 1125, 93 

Minn If) 

19 C J p r.55 note.s 43, 44. 

85. Miss—Tallahatchie Drainage 
Dist No 1 V Yocona-Tallahatchie 
Drainage Dist, No. 1, 114 So 264, 
148 Miss 182 

86 . Ind —High v Big Creek Ditch¬ 
ing Assoc, 44 Ind 356 

19 C J. p 655 note 4 5. 

87. Ind —Cauldwell v. Curry, 93 
Ind. 363. 

19 C J. p 655 note 46 

88 . Okl—Riley v. Carico, 110 P 
738, 27 Okl 33. 

Delay waived 

Any delay in giving bond of treas¬ 
urer of commission in a proceeding 
for drainage of swamp lands, pro¬ 
vided for by statute, was an irregu¬ 
larity, waived where all the parties 
proceeded to final order with knowl¬ 
edge when the bond was filed, and 
without objection —Whitney v. Con- 
■idino Investing Co., 178 N.Y.S. 68. 


89. Okl —Davis v Lincoln County, 
137 P. 114, 45 Okl 284 

Waiver of venae 

Want of venue in the official oath 
of commissioners in drainage pro¬ 
ceedings, provided for by statute is 
not a Jurisdictional defect, but a 
mere irregularity, curable if objected 
to, and waived in the absence of ob¬ 
jection —AVhitney v Considlne In¬ 
vesting Co , 178 N Y.S. 68. 

90. Acceptance and oath 

Order appointing two freeholders, 
and drainage engineer as viewers un¬ 
der some statutes need not recite 
the fact that the engineer accepted 
the appointment and took the oath 
required by law.—Handley v 
Graham, 219 S W 417, 187 Ky. 

316. 

91. Mich.—Bennett v Drain Comrs , 
23 N.W 449, 56 Mich. 634. 

19 C.J. p 655 note 49 

92. Ky.—Handlev v. Graham, 219 
SW 417. 187 Ky 316 

19 C J. p 655 note 50. 

93. Mich.—^Willcheck v. Kdwards, 3 

NW 282, 42 Mieh 106—Milton v. 
Wacker, 40 Mich 229. | 
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94. Ind.—Kellogg v, I*rice. 42 Ind. 
360 

Mich—Bench v Oils, 25 Muh 29 

95. Ill—Haiisme>er v Indian Creek 
Drainage Dist No. 2, 120 N H 121, 
284 Ill. 458 

96. Minn.—State v District Court, 
Murray County, 168 NW 184, 140 
Minn 375 

19 C J. p 655 note 55. 

Referring question of law 

The circuit court, by appointing 
commissioners pursuant to a peti¬ 
tion to establish a drainage district, 
assumed Jurisdiction over the lands 
described therein, and could not re¬ 
fer to the commissioners a ques¬ 
tion of law as to the Jurisdiction 
over a part of the land—Lingle v. 
Adams. 102 N.B 1010, 259 Ill. 622. 
Ordering referee to report 

In a proceeding for an order estab¬ 
lishing a Judicial ditch, the district 
court's direction to referee who had 
been appointed therein to report up¬ 
on the plan of drainage adopted by 
the engineer was held not error — 
In re Judicial Ditch No 12, Renville 
County, 180 N W 119, 147 Minn 290. 

97. HI.—^Hansmeyer v. Indian Creek 
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able them to form an intelligent judgment as to the 
benefits or damages which each part will receive 
from the completed work.®* They need not, how¬ 
ever, act jointly in viewing the lands; it will be 
sufficient if they view the land singly.®® 

Securing releases. The statute may require the 
commissioners, after making personal examination 
of the lands proposed to be drained, to try to ob¬ 
tain a release of the right of way and other dam¬ 
ages from every person through whose land such 
drain is to pass, and failure to do so is fatal to all 
subsequent proceedings.^ 

Misconduct It has been held that it is not mis¬ 
conduct for a commissioner to subpoena witnesses ,2 
or to be guided by the advice of petitioner’s coun¬ 
sel merely as to the necessary legal steps required 
to be taken nor will the report and award of com¬ 
missioners be vitiated by the fact that one of the 
])etitioners paid their hotel bill during the hear¬ 
ing ^ 

c. Report 

(1) Necessity and requisites 

(2) Time of filing and amendment of re¬ 

port 

(3) Notice of filing and hearing 


(4) Conclusiveness of report 

(5) Report by reviewers 

(1) Necessity and Requisites 

The report of commissioners or viewers must comply 
with statutory provisions, and ordinarily must describe 
the land and dram and the necessity and cost thereof, 
and in some cases must be signed and verified. 

After viewing the land the commissioners, view¬ 
ers, or engineer must make and file a report or re¬ 
turn in accordance with the requirements of the 
statute.^ While such statutes arc mandatory and 
the required report is jurisdictional,® a report in 
substantial compliance with the statute is sufficient.*^ 
Where the commissioners locate the dram, it will 
be presumed that they passed upon preliminary 
questions, and their decision thereon need not be 
embodied in their report,® nor is it necessary that 
they should state when or where they met.® 

Description of lands and landowners. Although 
it has been held that the report need not disclose 
the names of landowners and their holdings in the 
proposed district, 1 ® ordinarily the report must con¬ 
tain a sufficient description of the location and char¬ 
acteristics of the lands affected by the proposed 
improvement, or included in the district, together 
with the names of the landowriers.^i Substantial 


DrainaKo Dist No 2, 120 NE 321. 
2S4 111 4 58 

Ohio—Anderson v Miller, 13 Ohio N 
r .N S . 42 

1<) C” .1 p Gr>5 note 56 

Reexamixi.atioxL under amended petl- 
tion 

That tommissionors for formation 
of drainaRe district under amended 
petition have reported without ex- 
arnininfc lands <onstitutes no objec¬ 
tion to formation of district wheie 
they made such examination under 
oTif^inal petition—Hansmeyer v In¬ 
dian Creek Drainage Dist No. 2, 120 
KE 321, 284 Ill 458 

98. Mich—Jean v Moeller, 183 N 
W. 6, 214 Mich 239 

Ohio —Anderson v Villaffo of Hicks- 
ville, 4 Ohio N P ,N S , 545. 

19 C J p 655 note 57 
Assessment of 

Benefits see infra 55—66. 
Damages see infra § 50. 

99. Ohio—Anderson v Miller, 13 
Ohio N P.,N S , 42. 

19 C J. p 656 note 58 

1. Mich — Jean v Moeller, 183 NW. 
6, 214 Mich. 239 

19 C J p 656 note 59. 

2. NY — In re Penfield, 23 N.Y S 
944, 69 Hun 601 

19 C J p 666 note 60. 

3. N.Y — In re Penfield, supra 
4- NY —In re Penfield, supra 

B. Ind.—Moore v. Ryan, 123 NE 

28 C.J.S.—20 


642, 188 Ind 345 
19 CJ p 656 note 64. 

liater statute 

Wh<*re pioceeding to establish 
drainage district was instituted and 
viewers were appointed under a 
statute and before amendment there¬ 
of and before enactment of a later 
drainage act, court did not err in 
gi.lilting motions, made after later 
drainage act went into efleot, for or- 
d<*r directing viewers to make their 
repoi t under the provision of such 
act, instead of former statute — 
Handley v Graham, 219 SW 417, 
187 Ky 316 
Preliminary report 

The prelim I narv survey and report 
of the engineer in drainage ditch 
proceedings, although indefinite as to 
specific findings, held sufficient, and 
the court’s order adopting them and 
directing a correct and detailed sur¬ 
vey and the furnishing of plans and 
specillcations is sufficient and valid 
—Petition of Gibbs, 188 NW 1015, 
162 Minn 352 

6. Iowa —Simpson \ Kossuth Coun¬ 
ty, 162 NW 824. 180 Iowa 1330 

19 C J p 656 note 65 

7. Ark —Dickerson v Tri-County 
Drainage Dist., 212 SW 334, 138 
Ark. 471 

Cal —Whitley v. Islais Creek Recla¬ 
mation Dist, 16 P 2d 742, 216 Cal 
599, followed in In re Legality and 
Validity of Bonds of Islais Creek 
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Reclamation Dist , 15 P 2d 743, 216 
Cal 785 

Ill—Sproul V. Springman, 147 N E. 
131, 316 111. 271. 

Ind —Noel v Van Fleit, 187 N E 
832, 205 Ind 657—Miller v Kirk¬ 
patrick. 187 NE 667, 205 Ind 622. 
Mich—Jean v Moeller, 183 N.W 6, 
214 Mich 239 

Minn —State v. District Court, Mur- 
rav County, 168 N W 184, 140 

Minn 375 

Mo—State ex rel McBride v Sheets, 
214 SW. 376. 279 Mo 429 
19 CJ p 656 note 66. 

8. Ind —Meranda v Spurlin, 100 Ind. 
380—Anderson v Baker, 98 Ind. 
587 

9. Ind —Smith v Smith, 97 Ind. 
273 

10. Miss—Anderson v Rimmer, 116 
So 543, 150 Miss 353. 

11. Ind —Northern Indiana Land Co 
v Carlin, 127 NE 197, 189 Ind 
324 

19 CJ p 657 note 69 
Sufllciency of description 

(1) Descriptions of lands on re¬ 
port of drainage commissioners, 
merely as parts of certain subdivi¬ 
sions, do not invalidate the drains, 
where it was not shown that they 
were not described as lands belong¬ 
ing to named persons, as shown by 
tax duplicates or record of trans¬ 
fers, or that they cannot be made 
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compliance with the statutory requirements is suf¬ 
ficient, and mere irregularities or immaterial de¬ 
fects will not defeat the jurisdiction It is not 
necessary, however, to report as to lands not affect¬ 
ed by the proposed drains, although such lands 
were mentioned in the petition and it is not es¬ 
sential that the commissioners should make a find¬ 
ing to the effect that the petitioners are owners of 
lands to be affected, if such fact can be gathered 
from the petition and other proceedings.^^ 

Description and location of drain. The report 
should locate the proposed drain, setting forth its 
width, depth, length, commencement, and termina¬ 
tion.^® While, in these respects there should be no 
material variance between the petition and the re- 
port,^*^ and the commissioners have no roving com¬ 
mission to plan improvements,!® they have some 
discretion as to the location t)f the drainage and 
the manner of effecting its purpose and are not 
bound to follow the route laid out in the petition.!^ 
A plat showing the location may be filed as part of 
the report, although not required.^® Under some 
statutes a finding that the proposed route is the best 
route is jurisdictional.^! 

Public necessity. The commissioners or viewers 


must find that the proposed drain is necessary and 
conducive to the public health, convenience, or wel¬ 
fare, and that it will be of public utility,22 and any 
other fact which the statute requires.^® The evi¬ 
dence upon which the conclusion of fact is based 
need not be set out.24 Where the commissioners 
fail to agree, new commissioners may be appoint- 
Cd.25 

Estimated cost. Under some statutes the com¬ 
missioners are required to find and report the esti¬ 
mated expense of the proposed drain and whether 
It will be less than the supposed benefits.2® The es¬ 
timate should include all expenses, both direct and 
incidental.27 Trifling discrepancics,2® or the mere 
omission of some items of cost,2® are not usually 
deemed jurisdictional defects, but such omissions 
may be of such a nature as to defeat the proceed¬ 
ings.®® 

Such estimate is not necessary where the report 
IS ach'^erse to the establishment of the ditch.®! 

Concurrence of viezvers. Where a ditch is to be 
constructed in two or more counties and a certain 
number of viewers are appointed from each county 
to act jointly, a rcjicrt in favor of the ditch may 


certain, should necessity arise for 
so doing:—Northern Indiana Land 
Co. V Carlin, supra. 

(2) Other illustrations see 19 C.J. 
p 657 note 69 [a]. 

12. Kan —Darling: v. Buzzi, 141 P. 
249, 92 Kan filO. 

No reference to exclusion 

Under the drainapc act requiring: 
board of viewers to examine land de¬ 
scribed in petition, where their pre¬ 
liminary report made no reference to 
exclusion of lands mentioned in pe¬ 
tition, they were necessarily includ¬ 
ed, especially when .specifically em¬ 
braced in district as laid out by final 
report—Hoard of Com’rs of Sweet 
Water Drainage Dist. v. Simmons, 
117 S E 750, 155 Ga 430. 

13. Iowa—Herron v Greene County 
Dram Disl No CO, 138 N.W. 846, 
158 Iowa ‘)8 

19 C J p 657 note 71. 

14. Ind —Smith v. Smith, 97 Ind. 
273 

15. Ind —Keiser v. Mills, 69 N E 
142, 162 Ind 366 

Neb—Dakota County v. Cheney, 35 
N.W 211, 22 Neb 437. 

16. Ind —Papenbrook v. White, 141 
NE 804, 194 Ind 17—Cromer v. 
Bridenbauffh, 123 N.E 116, 188 Ind. 
893. 

19 C.J. p 667 note 74 

WorUng* plans and specifications 
are not required under some statutes 
—Drainage Dlst. No. 1 of Noxubee 


County v Ev'ans. 9‘) So 819, 136 Miss 
178 

Befect in map waived 

Any defect in the map provided 
for in feW'amp drainage proceedings 
w'as a mere Irregularity, which, not 
l»eing pointed out when approved and 
ordered filed by the court, was waiv¬ 
ed—Whitney v. Considine Investing 
Co , 178 N Y S 68 
Beference to suflicient profile 

A drainage commissioner’s report, 
referring to the profile made bv 
the engineer attached to the report, 
which shows tht depth and grade of 
the proposed ditch, is suflicient — 
Northern Indiana Land Co v Car¬ 
lin, 127 NE 197, 189 Ind 324 

Failure to file profiles with map 
was h< Id not to render the organiza¬ 
tion proceedings invalid —Oden v 
Bell, 117 SE 340, 185 N C. 403. 

17. Ind—Northern Indiana Land 
Co V Carlin, 127 NE 197, 189 Ind 
324. 

19 C J p 657 note 75 

18. Ind —Northern Indiana Land 
Co V Carlin, supra 

19. Ind —Papenbrook v White, 141 

NE 804, 194 Ind 17—Snyder v. 
Hursey, 130 NE 854, 190 Ind. 

473. 

20. Mo—State v. Wiethaupt, 162 S. 
W. 163, 254 Mo 319. 

21. Neb—Dodge County v Acorn, 85 
NW. 292, 61 Neb. 376—State v. 
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Colfax County, 70 NW 500, 51 
Neb 28 

22. Ohio—Rice v Wellman, 5 Ohio 
CirCt 334, 3 Ohio Cir Dec 165. 

19 C J p 657 note 78 

23. Necessity as to petitioners 

Th<- determination of the commis¬ 
sioners must show' that the proposed 
drain is notessarv to drain the lands 
of the petitioners, and not merely 
lands in general—Burk v. Ayers, 19 
Hun 17 

24. Ind —Grimes v. Coe, 1 N E 735, 
102 Ind 406 

25. Mich—Parker v Lincoln, 72 N. 
W 173, 114 Mich 306—Kress v. 
Hammond, 52 N W 728, 92 Mich. 
372 

26. Mo —State ex rel McBride v 
Sheetz, 214 SW 376, 279 Mo. 429. 

19 C J p 658 note 84. 

27. Ind —Grimes v Coe, 1 N.E 735, 
102 Ind. 406. 

19 C J p 658 note 86. 

28. Ind.—Grimes v. Coe, supra 

29. Cal —Browning v Reclamation 

Dist No 108, 254 P. 651, 200 Cal. 
799—Hershey v. Reclamation 

Dist No 108, 264 P. 542, 200 Cal. 
550. 

19 CJ p 658 note 88. 

30. Iowa —Munn v. Greene County, 
141 NW 711, 161 Iowa 26—In re 
Nishnabotna River Impr Dist. No. 
2, 123 NW. 769, 145 Iowa 130. 

31. Ind—Blemel v. Shattuck, 33 N. 
E. 277, 133 Ind. 498. 
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be made by a majority of the viewers,® ^ but where 
the viewers are equally divided on the question 
their report will be treated as a report against the 
construction of the drain.®® A report filed where 
one of the officers was disqualified or had died has 
been held not invalid,®^ especially where the statute 
authorizes two of the officers to act without the 
presence or concurrence of the third.®^ 

Report of hearing of objections. Where a sur¬ 
veyor hears objections to his report, he may include 
in the report of the hearing matters set out in the 
original report and may make slight changes in the 
report.®® 

Signature and verification. A report made on 
reference to a county surveyor has been held not 
void because signed by his deputy.®*^ Depending 
on statutory provisions, the report must be under 
oath or verified,®® although where the rciiort is ad¬ 
verse to the establishment of the dram petitioned 
for It need not be verified.®® 

(2) Time of Filing and Amendment of Re¬ 
port 

Unless extended by an order of court, the report of 
commissioners or viewers must be filed within the time 
fixed by statute or by an order of the court. Ordinarily 
such reports may be amended. 

The report must be presented at the time fixed 
by statute or order of court,unless the time has 
been extended by an order of court,which may 
be obtained upon the motion of any of the parties 
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interested.^® Where the statute requirc's the com¬ 
missioners to make a detailed statement of the costs, 
expenses, damages, and compensations of the dram, 
this statement is to be of the entire expense, and 
should not be made until the entire work is com¬ 
pleted or practically so.^® 

Amended or supplemental report. The report of 
the commissioners, viewers, or engineers may be 
amended,^^ even after the report has been confirmed 
and the work of construction begun.^® Under some 
statutes it is expressly provided that the commis¬ 
sioners may present a supplemental report where it 
is necessary.^® 

(3) Notice of Filing and Hearing 

Depending on the provisions of statutes, notice must 
be given of the filing of the report and of the time of 
hearing objections to it. 

Some statutes require notice to be given to land- 
owners of the filing of the commissioners’ report 
and of the time of hearing objections to it No¬ 
tice to petitioners has been held not required,^® 
and under some statutes notice need be given 
only to owners of lands named m the report, but 
not named m the original petition; and a landownr 
er who has notice of the filing of the petition need 
not be given further notice.^® The notice must be 
given substantially in the manner and form pre¬ 
scribed by statute before the court will have juris¬ 
diction to hear and determine the matters presented 


32. Ind—^Whlrledpe v. Shoup, 76 N. 

E 871, 16.6 Ind 486 
33- Ind —^Whirledt?c v Shoup, supra 
34. Ind—Miller v. Kirkpatrick, 187 
N.E 607, 20.6 Ind. 622 

36. Ill —Sproul V. Sprin^man, 147 
NE 131, 316 Ill 271. 

Ind—Miller v Kirkpatrick, 187 NE 
667, 205 Ind 622 

Ky~Lee v. Thflps, 230 SW 44, 191 
Ky 219. 

36. Ind —^New York Cent. R Co. v. 
Burch, 23 N E 2d 586 

37. Ind—Lake Agricultural Co. v. 
Brown, 114 NE 755, 186 Ind 30— 
Brant* v Kendall, 106 N E 690, 182 
Ind. 436. 

38. Ind—Noel v. Van Flcit, 187 N 
E 832, 205 Ind 657 

38. Ind—Blemel v Shattuck, 33 N. 
E 277, 133 Ind 498. 

40. Ky—Lee v. Phelps, 230 S W. 44, 
191 Ky 219. 

19 C J p 658 note 93. 

Where statute is directory, the 
failure to file the report on time was 
held not to invalidate subsequent 
proceedings —^Whitehouse v Sain 
Ferguson Drainage Dlst. 11, 284 S. 


W 1009, 215 Ky 106—Lee v. Phelps, 
230 SW 44, 191 Ky 219 
41- Ill.—Sproul V Springman, 147 
NE 131, 316 Ill 271. 

19 CJ p 658 note 94. 

ReusonablenesB 

A continuance must be for a rea¬ 
sonable period, and one extending for 
several months w^as held not so un¬ 
reasonable as to effect a discontinu¬ 
ance of the proceedings—Sproul v. 
Springman, supra. 

42. Ind —Bohr v Ncuenschwander, 
22 N E 416, 120 Ind 449 

Kv—Lee v. Phelps, 230 S W. 44, 191 
Ky. 219 

43. N Y —Olmsted v. Dennis, 77 N 
Y. 378 

44. Ind —Cromer v Bridcnbaugh, 
12H NE 115, 188 Ind. 393 

19 CJ p 659 note 97 
Time for amendment 

In a proceeding to establish a 
drainage ditch, where the court found 
that the proposed work de< ided on 
and reported by the commissioners 
was not sufficient to drain the land 
properly, and dismissed the petition, 
a request that the commissioners be 
permitted to amend the report, made 
twenty-three days after dismissal, 
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was too late —Cromer v. Briden- 
baugh, supra. 

45. Ind—Steele v. Hanna. 20 N E 
237, 117 Ind 333 

19 C J P 659 note 98. 

46. WIs—Chandos’ Appeal, 120 N 
W 523, 138 Wis 621—Mu.skego v. 
Drainage Commission, 47 NW 11, 
78 Wis 40 

47. Ind —Snyder v Hursey, 130 N. 
E 854, 190 Ind 473 

Mo —State ex rel McBride v Sheetz, 
214 SW 376, 279 Mo 429 
Okl —Alford v Kerbo, 98 P 2d 614. 

19 C J p 6.69 note 5 

48. Ind—Brane v. Kendall, 106 NE 
690, 182 Ind 436 

49. Ind—Click v Arnold, 149 N E. 
178, 197 Ind 350 

19 C J. p 659 note 6. 

Actual notice 

No special notice need be given 
of the right given by statute to any 
landowners affected to appear before 
the viewers in proceeding to establish 
a drainage district and freely express 
their opinions, it is enough that they 
were In court when the viewers were 
appointed and ordered to view —State 
ex rel. McBride v. Sheetz, 214 S W. 
376, 279 Mo. 429. 
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by the report of the commissioners Notice of 
the hearing of objections to the report may be 
waived. 

(4) Conclusiveness of Report 

While the findings of commissioners or viewers is 
conclusive in some Jurisdictions, in others the court may 
modify their report. 

Under some statutes, the findings of viewers or 
commissioners as to the necessity of a drain,52 and 
the practicability of the plan for its construction, 
including the question whether it is more compre¬ 
hensive, or whether it embraces and affects more 
land than is necessary in order to accomplish the 
drainage of the petitioners’ lands in the cheapest 
and best manncr,52 and whether it vras signed by 
the requisite number of landowners,54 are conclu¬ 
sive and not subject to review. In other jurisdic¬ 
tions the report is held to be merely advisory and 
not binding on the court,55 and under some statutes 
the court has power to modify the report of the 
committee on the proposed drain.56 

(5) Report by Reviewers 

In some Jurisdictions, reviewers may be appointed to 
make a new report. 

Some statutes provide that, upon remonstrance 
to the report of viewers, the court may appoint re¬ 


viewers who shall make a new report.®A report 
by a majority of the reviewers is valid,®® and a 
finding by the reviewers against the petitioners for 
the drain is conclusive.®® 

§ 26. - Jury in Lieu of Commissioners 

In some Jurisdictions a Jury may be summoned to 
pass on the question of the necessity of a proposed 
drain and to assess damages and benefits. 

In several states a jury may be summoned to 
pass upon the question of the necessity of a pro¬ 
posed ditch and to assess damages and benefits sub¬ 
ject to the statutory regulations A finding by 
the jury as to the necessity of the proposed drain 
is conclusive and cannot be reviewed by the courts.®^ 
Where the jury are discharged because of failure 
to agree, a new jury may be impaneled for the trial 
of the issues presented by the remonstrance.®® The 
proceedings are void where the venire for the jury 
fails to give the dimensions of the proposed dram 
or to identify its course with some precision.®® 

§ 27, - Remonstrance to Report 

a. In general 

b. Time of filing and waiver 

a. In G-eneral 

A remonstrance should particularly state the objec¬ 
tion to the report of the commissioners or viewers and 


50. Idaho—Boone v. District Court 
of Third Judicial Dist. in and for 
Ada County, 224 P. 429, 38 Idaho 
688 . 

Hotloe held snAclent 

(1) In general.—State ex rel. Mc¬ 
Bride V. Sheets, 214 S.W. 376, 279 
Mo. 429. 

(2) The statute dealing with no¬ 
tice to those affected thereby of hear¬ 
ing on report of surveyor and view¬ 
ers of proposed drainage ditch proj¬ 
ect, does not require the viewers or 
the county clerk to go to the rec¬ 
ord of deeds to ascertain who owns 
each separate tract against which 
benefits are to be assessed, and the 
fact that surveyor and viewers erred 
In their return as to the true owner 
of certain lots against which benefits 
were to be assessed, did not render 
notice, with like error therein, void 
as to the true owner, where the no¬ 
tice was directed generally to all 
persons, without mentioning their 
names, who might own such lands — 
Alford v. Kerbo, Okl, 98 P 2d 614 

ITotios iiurafflcimit 

(1) A notice of hearing on con¬ 
firmation of the report of drainage 
commissioners, addressed to all land- 
owners and any and all persons or 
corporations owning or interested in 
lands, is not a sufficient notice to all 


parties interested.—Boone v. District 
Court of Third Judicial Dist In and 
for Ada County, 224 P. 429, 38 Idaho 
688 . 

(2) A notice addressed to owners 
of land within the boundaries of a 
district already established is in¬ 
sufficient notice to owners of land not 
included within the boundaries of 
such district —Boone v. District 
Court of Third Judicial Dist. in and 
for Ada County, supra. 

51. N.C.—Parkville Drain. Dist. v 
Brett Kngineenng, etc., Co., 80 S 
E. 897, 165 NC 37. 

52. Ind —Oathout v. Seabrooke, 66 
N.B 521, 159 Ind 529 

Mich.—Swan Creek Tp. v. Brown, 90 
NW. 38, 130 Mich. 382. 

53. Iowa—Christensen v. Agan, 230 

NW. 800, 209 Iowa 1315 i 

19 C.J. p 659 note 10. 

54. Iowa—Oliver v. Monona County, 
90 NW 510, 117 Iowa 43. 

19 C J. p 680 note 51 [a] 

56. Ill —People v. Darst, 121 N.E 
159, 285 Ill. 533. 

19 C J. p 659 note 11. 

56. Ark—Smith v. Lawrence, 300 
SW. 386, 176 Ark. 712 
Ill—People V Darst, 121 N.B. *169, 
285 111. 633. 


Wis —In re Ozaukee County Farm 
Drainage No 9, 225 N W. 198, 199 
Wis 257. 

19 C J p 659 note 12. 

Discretion, of court 

While the court has been held re¬ 
quired to pass on the proji ct as 
brought to It, It has discretionary 
power to adopt a modification of the 
plans for the proposed ditch —State 
V. Crindeland, 195 NW 781, 167 

Minn 108. 

57. Ky—Lancaster v Lcaman, 52 S. 
W 96.3, 107 Ky 35, 21 Ky.L 617. 

19 C J. p 659 note 13. 

58. Ky.—Bennett v. Knott, 112 S W. 
849. 

59. Ark—Brown v, Henderson, 50 
SW 501, 66 Ark. 302 

Ind —Oathout v Seabrooke, 65 N E 
521, 159 Ind 529. 

60. Mich —Kress v. Hammond, 62 
N.W 728, 92 Mich. 372 

19 C J. p 659 note 16. 

61. M ich —Swan Creek Tp v. 

Brown, 90 N.W 38, 130 Mich. 

382—Palmer v. Willett, 62 N W. 
1027, 105 Mich. 86. 

62. Mich.—Kress v. Hammond, 52 
NW 728, 92 Mich 372. 

63. Mich.—Nugent v. Erb, 61 N.W. 
282, 90 Mich. 278. 

19 C.J. p 659 note 19. 
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comply with applicable statutes. Remonstrances to an 
amended report are sometimes limited to new matters 
contained in the amended report. 

Upon the filing of the report the statutes provide 
opportunity for a remonstrance by the owners of 
lands affected by the proposed improvement,®^ and 
even if no remonstrance is filed, or if the remon¬ 
strance IS overruled, the drain need not necessarily 
be established.®® Objections to the report as not 
within the authority of the commissioners should 
be taken by a remonstrance and not by motion to 
strike.®® 

Form and requisites. The remonstrance should 
state the particulars in which the report is not ac¬ 
cording to law,®7 and, while the strict rules of 
pleading arc not enforced,®® the statement should 
be sufficiently specific and certain to present an is¬ 
sue for trial, vague general objections are insuffi¬ 
cient.®® It must be duly verified by the affidavit 
of one of the remonstrants, or by an agent or oth¬ 
er person having authority to do so, and until it is 
so verified it cannot be regarded as a statutory re¬ 
monstrance.’^® 

A remonstrance duly filed may be amended’^^ 
even after the time for filing has expired,'^^ but 
where the remonstrance lacks an essential statuto¬ 
ry element an amendment cannot be allowed after 
the expiration of the time for filing,'^® 

Withdrawal. A party to a remonstrance may 
withdraw therefrom,but such action on his part 
will not defeat the remonstrance, as to the other 
parties thereto.''® An agreement between the peti¬ 
tioners and a remonstrator, in consideration of the 
withdrawal of the remonstrance, that a private 
ditch in operation upon a part of remonstrator’s 
lands shall not be entered or affected between cer- 
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tain dates, is valid in the absence of any mistake 
or fraud.'^® 

Remonstrance to new or additional report. 
Where the statute provides that, upon the filing 
of a remonstrance, the court may for cause shown 
direct the commissioners to amend their report or 
to bring in a new report, it is necessary for the 
remonstrant to file an additional remonstrance to 
the amended or new report.However, remon¬ 
strances to an amended report arc limited under 
some statutes to new matters contained in the 
amended report.*^® 

Bond for costs. Some statutes require the re¬ 
monstrance to be accompanied by a bond for 
costs."^® 

Remonstrances to petition for dram or drainage 
district are considered supra § 24. 

b. Time of Filing and Waiver 

A cause of remonstrance against the report may be 
waived, and after the lapse of the statutory period for 
filing it IS too late for any interested party to remon¬ 
strate against the report. 

The statutes designate the period after the filing 
of the commissioners’ report during which remon¬ 
strances against such report may be filed, and after 
the lapse of such period it is too late for any in¬ 
terested party to remonstrate against the report.®® 
The court has no power to extend the time.®^ 
However, a landowner is not required to file re¬ 
monstrances against the report until he is in court 
on notice served as required by statute.®^ 

Waiver. A cause of remonstrance against the 
report of the commissioners may be waived.®® So, 
where the commissioners fail to file their report 
at the time fixed, the motion to reject the report 
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64. Ind —Snyder v. Hursey, 130 N. 

E 854, 190 Ind 473. 

19 C J p 660 note 21 

Depth and sr^ade of ditch of the 
proposed drain are material to the 
sufficiency of the drain for the in¬ 
tended purpose and they may be put 
In issue on objection to commission¬ 
ers’ report, and tried—Northern In¬ 
diana Liand Co v. Carlin, 127 N E 
197, 189 Ind .324 

65- Ind.—Haines v. Trucblood, 119 
N E 383. 67 Ind App 456 

66. Ind.—McCleery v Zintsmaster, 
114 NE. 625, 187 Ind 37. 

67. Ind —McCleery v, Zintsmaster, 
supra. 

19 CJ p 660 note 24 

68. Ind —Stevens v. Templeton, 84 
N.B 148, 170 Ind 248. 

69. Ind —McCleery v. Zintsmaster, 
114 N.E. 625, 187 Ind. 37. 

19 C.J. p 660 note 26. 


70. Ind—Click v Arnold, 149 NE 
178, 197 Ind 350 

19 C J. p 660 note 27 

71. Ind —Clarkson v. Wood, 81 N E 
672, 168 Ind 582, 

72. Ind —Clarkson v. Wood, supra 

73. Ind—Morgan Civil Tp. v. Hunt, 
4 NE 299, 104 Ind. 590. 

19 C J. p 660 note 30. 

74. Ind—Munson v. Blake, 101 Ind 
78 

75- Ind —Munson v Blake, supra 

76. Ind —Tolin v. Jones, 71 N E. 
678, 33 Ind App 423. 

77. Ind—West Creek Tp. v Miller, 
41 N E. 452, 142 Ind. 210. 

19 C.J p 661 note 39 

7a Ind.—Click v Arnold, 149 N.E. 
178, 197 Ind 350—Papenbrook v. 
White, 141 N.E 804, 194 Ind 17. 
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79. Ind —Makeover v Martindale, 
60 NE 341, 156 Ind 655 

19 C J p 660 note 32. 

80. Ind —Benbow v Gray, 128 N E. 
607, 193 Ind 269, rehearine: denied 
139 NE. 658, 193 Ind 269. 

19 C J. p 660 note 34 

81- Ind —Benbow v. Gray, supra— 
Shaum v. Harrington, 91 N E 226, 
173 Ind. 610. 

82. Ind—Click v. Arnold, 149 N.E 
178, 197 Ind 350. 

8a Cal —Whitley v. Islais Creek 
Reclamation Dist., 15 I\2d 742, 
216 Cal 699, followed in In re 
Legality and Validity of Bonds 
of Islais Creek Reclamation Dist, 
15 P 2d 743, 216 Cal 785 

Ind —Papenbrook v. White, 141 N. 

I E 804, 194 Ind. 17. 

I 19 C.J. p 661 note 40. 
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should be made at the earliest opportunity, and a 
party waives this irrcg^ularity by remonstrating or 
asking leave to remonstrate against the report on 
its merits.®^ 

§ 28. - Hearing 

a. In general 

b. Evidence 
c Findings 

d. Voluntary dismissal 
a.. In General 

A hearing on the report of commissioners or view¬ 
ers Is ordinarily provided for, and the issues may be 
submitted to a Jury in some jurisdictions. 

The statutes of the various states provide for a 
hearing on the report of the drainage commission¬ 
ers or viewers, or at some stage of the proceed¬ 
ings, and regulate the procedure on such hearing.®^ 
Upon the filing of the report the board or court is 


authorized to®® and should®^ fix a day for the hear¬ 
ing of the report, and if it fails to do so the court 
loses jurisdiction and its order organizing a district 
is invalid.®® However, where the court fixes the 
time for hearing on the report within the proper 
time, it does not lose jurisdiction of the proceed¬ 
ings by postponing the hearing beyond the statu¬ 
tory time.®® Under some statutes, hearings may be 
had before the court in vacation,®® and at any place 
in the district in accordance with the notice given.®^ 

The legislature has power to provide, and in some 
states has provided, for the trial of the issues by 
the court instead of a jury,®2 although a trial by 
jury is provided for by some statutes.®® In some 
jurisdictions the statute provides for the trial of the 
issues by the court, either with or without a jury.®^ 

The county commissioners may hear parties and 
witnesses who appear before them without admin¬ 
istering an oath ®® 


84. Ind —Northern Indiana Land Co . 
V. Tyler, 84 N E 828, 170 Ind 468— 
Blake v. Quivey, 14 N E 916, 113 
Ind 124. 

85. Ill —Foutch V Zcmpel, 163 N E 
546. 332 Ill. 192. 

Mich—Rog-ers v Huntley, 131 N.W. 
524, 166 Mich 129 

Ohio.—Muchinnippi Creek & Miami I 
River Improvement No. 2 v. Wil- 
dermuth, 172 N E. 405, 35 Ohio 
App 211. 

19 CJ p 661 note 43. 

liaarlnffB 

Proceedings of board of super¬ 
visors relative to drainage ditch In 
executive session held no* within 
law requiring them to sit with open 
doors.—Johnson v. Platte County, 220 
N.W. 696, 117 Neb. 453. 

First hearing 

(1) In drainage proceedings under 

Gen St 1913 § 5526, as amended by 
L 1917 c 441 (Gen St Suppl 1917 § 

5526), the court or county board, 
as the case may be, is required by 
the amended statute to determine on 
the first hearing all questions of 
propriety, practicability, and public 
utility, or benefit of the proposed 
improvement—In re Judicial Ditch 
No. 6 in Freeborn County, 194 N W. 
402, 156 Minn 95. 

(2) Statutes relating to organiza¬ 
tion of drainage district, in eftect de¬ 
nying nonpetitioning property owner 
right to hearing on question of bene¬ 
fits at initial hearing, held not in¬ 
valid.—Beck V. Missouri Valiev 
Drainage Dist of Holt County, C C 
A.Mo, 46 F.2d 632, 84 ALR 1089, 
certiorari denied 52 S Ct 7, 284 U S 
618, 76 LEd 527. 

On second report 

There can be no establishment of 
district until after a hearing has 


been held on the report of the sec¬ 
ond set of viewers, under some stat¬ 
utes.—Fry V. Swift, 22 P 2d 94, 164 
Okl 4 

Apportionment of lake bed 

In Judicial ditch proceeding in 
which a meandered lake is drained, 
an apportionment and partition of 
lake bed among riparian owners may 
be made at final hearing without the 
petition and further notice —Storrs 
V Brush, 172 N.W 224, 142 Minn 
350 

Petition for extension 

Where proceedings for the estab¬ 
lishment of two drainage districts 
are pending and the owners of servi¬ 
ent lands not included in such dis¬ 
trict's petition for an extension of 
the districts so as to Include their 
lands, it Is Irregular to establish the 
districts as originally platted and to 
establish a third district Including 
the servient lands without passing 
upon the petition for extension of 
the original districts, but such ir¬ 
regularity is not fatal where from 
all the proceedings a consistent re¬ 
sult can be found—Loomis v Board 
of Sup’rs, 173 NW. 616, 186 Iowa 
721 

86. S D —Gilseth v. Risty, 193 N W. 
132. 46 S D 374, error dismissed 45 
set 461, 267 U.S. 584, 69 LEd 
799. 

87. Or —^In re Scappoose Drainage 
Dist. 237 P 684. 116 Or 641, modi¬ 
fied as to costs 237 P. 1117, 115 Or 
641, petition denied 239 P. 193, 115 
Or 541 

19 C J p 665 note 63. 

Mere irregularity bnmateriol 

Order of county court fixing time 
and place for hearing petition for 
organization of drainage district was 
not invalidated because county com- 
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missloner added his signature to that 
of the judge —In re Scappoose Drain¬ 
age Dist, supra 

88. Ill—People v Darst, 106 N E. 

936, 265 Ill 354—Merkle Drain 

Dist V Hathaway, 102 N E 1004, 
260 Ill 186 

89. Ill—I>eople V. Howes, 177 N.E. 
708, 345 111 20. 

Formal order 

Where the county court began 
hearing on the report of commission¬ 
ers appointed in proceedings to orga¬ 
nize a drainage district, the court 
has Jurisdiction to proceed to a 
comi>lete hearing, and take such 
recesses, etc , as are necessary with¬ 
out entering a formal order of con¬ 
tinuance, even though the court has 
no authority to enter upon the hear¬ 
ing, except on a day to which the 
cause has been continued—People 
v Darst, 121 NE 169. 285 Ill 633. 

90. Miss —Jackson & E Ry Co v. 
Burns, 1X3 So 908, 148 Miss 7. 
error and certiorari denied 49 S Ct. 
27, 278 US 562, 73 LEd 506 

91. Miss—Jackson & E. Ry Co. v. 
Burns, supra 

92. Ky —Handley v Graham, 219 S. 
W 417, 187 Ky. 316 

19 C J. p 661 note 44. 

93. Ky—Burbank v Jones. 241 S. 
W 358. 194 Ky 830 

19 C J. p 661 note 45. 

Peremptory lustmctiou erroueouB 
where evidence conflicting —^Adams 
V Horn, 222 S W. 96, 188 Ky 333. 

94. Wis—Stone v Little Yellow 
Dram. Dist., 95 N W. 405, 118 Wis. 
388. 

95. Colo.—Coates v. Board of 

Com’rs of Prowers County, 221 P. 
1090, 74 Colo. 374. 

19 C.J. p 661 note 47. 
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It IS proper to strike from a remonstrance to the 
commissioners’ report matters that are not statutory 
causes for remonstrance,®® remonstrances that arc 
not valid,®'^ or objections of * individuals who own 
lands outside the district.®® 

Plans and profiles, etc, which are a part of the 
record need not be introduced in evidence.®® 

Change of venue. The general statute regulating 
a change of venue has been held not to apply to a 
hearing on objections to a report of drainage com- 
missioners.i 

b. Evidence 

General rules as to the burden "of proof, admissi- 
bility, and weight and sufficiency of evidence are applica- 
ble in proceedings relating to drainage improvements. 

The burden of proof on a hearing to confirm the^ 
report of commissioners or viewers is governed by 
the rules of evidence in civil actions generally.^ 
Where a remonstrance has been filed controverting 
material allegations of the petition, the burden of 
proof is on the petitioner,® but it has been held that 
the burden is on those contesting the petition to 
show that names appearing thereon were not signed 
by authority,^ and, where the only issue presented 
by the remonstrance is as to the amount of the re¬ 
monstrant’s assessment, the burden of proof is on 
the remonstrantand, a fortiori, where the report 
makes out a prima facie case for petitioners, it has 
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been held that the exceptors have the burden of 
proof.® The burden of showing that a remon¬ 
strance for dismissal is signed by the requisite num¬ 
ber of landowners is on the remonstrators.^ 

Admissibility. Upon the hearing the remonstra- 
tor’s proof must be restricted to the issues properly 
raised by his remonstrance.® Subject to such re¬ 
striction, and the rules of evidence applicable to 
civil actions generally, any evidence relevant to the 
issues so raised is admissible.® 

Under a statute providing that under certain cir¬ 
cumstances parties shall not be assessed the second 
time for the drainage of the same lands, evidence 
is admissible that remonstrants have already been 
assessed for the construction of the same ditch or 
one on the same line, with the same beginning and 
terminus as the one proposed to be established,^® 
and the papers and proceedings in the establishment 
of an old ditch, along the line of which a new ditch 
is to be constructed, are admissible to show the 
character of the old ditch, for the purpose of deter¬ 
mining whether the new one is necessary and prac¬ 
ticable.^^ 

Weight and sufficiency. Whether statutory pro¬ 
visions authorizing the creation of drainage dis¬ 
tricts may be applied to a particular locality de¬ 
pends on the existence of facts within the limita¬ 
tions of the statutes,!2 and the rules applicable to 


96. Ind—HiKbee V. Peed, 98 Ind 
420 

19 C .T p 661 note 48. 

97. Ind—Click v Arnold, 149 NK 
178, 197 Ind 350—Benbow v. Gray, 
128 NE 607, 193 Ind 269, rehear¬ 
ing denied 139 NE 658, 193 Ind 
269 

98. Ill —Danaher v Phillips, 149 N 
E 302, 318 Ill 204 

99. Ill.— Haves Branch Drainage 
Dist. V Illinois Cent R. Co, 124 
NE 819, 290 Ill 124 

1 . Ill —In re Wheelinpr Drainage 
DLst. No. 1, 282 Ill App 565. 
Suffleienoy of application 

Denial of a change of venue of 
the hearing on objections to a re¬ 
port of drainage commissioners held 
proper, especially in view of the in¬ 
sufficiency. under the statute, of the 
number of objectors applying for 
the change and the tardiness of the 
application therefor —In re Wheel¬ 
ing Drainage Dist No. 1, supra, 
a. Report of reviower* 

Where, after remonstrance against 
the viewers’ report as to the pro¬ 
posed route of the diain, reviewers 
are appointed, who determine that 
the drain shall be located over the 
lands of one of the petitioners in 
accordance with the contention of 


the remonstrator, the latter has the 
burden of proving that the lands of 
such petitioner will be benefited 
ther< by—Dani aster v Beaman, 61 
SW 281. 110 Ky. 251 22 Ky L 1842 
—19 C J p 662 note 53. 

3. Ind —Katterhenry v Arensman, 
108 NE 101, 183 Ind 347 

19 C J p 662 note 51 

4. Ark—Mahan v. Wilson, 273 S. 
W 383. 169 Ark 117. 

5. Ind —Wilson v Talley, 42 N E 
362, 1009, 144 Ind 74— Rogers v 
Vcnis, 36 NE 841. 137 Ind 221 
— Con well V Tdte, 8 N E 36, It* 7 
Ind 171 

6 . Ky — Midkiff v Carter, 222 S W. 
92, 188 K\ 319 

7. Ind — Rankin v McCollistor, 93 
NE 209, 175 Ind 387 

8. Ind—Click v Arnold, 149 NE 
178, 197 Ind 350 

Ky — ^Wells V West, 15 S W 2d 531, 
228 Ky 737 
19 C.J p 662 note 56 

9. Ind—Bechtold v. Wagner, 192 N 

E 889, 208 Ind 1—McDaniel v. 

Beazell, 188 ]>rE 670, 206 Ind 

168. 

19 C J. p 662 note 58. 

Snrveyor’s report 

In proceedifig for construction of 
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open dredge ditth, wherein remon¬ 
strating railroad objected to sur¬ 
veyor’s verified report and profile 
filed therewith, on ground they were 
not executed in compliance with 
statute, court propeily permitted 
clerk of circuit court to testify that 
repoit and profile were signed and 
sworn to before him directed clerk 
to sign the jurat and thereafter ad¬ 
mitted the exhibits in evidence — 
N“w York Cent R Co v Burch, Ind , 
23 NE2d 586. 

Pre ctlcabillty 

A statute requiring court to pass 
upon practicnbilitv of contemplatc'd 
diaiiiage district, means pra< ticabili- 
tv from engineering standpoint, and, 
in passing upon practicability at pre¬ 
liminary hearing, evidence as to cost 
of improvement as compared with 
benefits conferred held properlv ex¬ 
cluded —State V Superior Court of 
Warliington for Stevens County, 228 
P 84 2, 131 Wash 20 

10. Ind —Hardy v McKinney, 8 N 
E 232, 107 Ind 364 

11. Ind—Drebert v Trier, 7 NE 
223, 106 Ind 510 

12. Fla.—Mt Mullen v Newmar Cor¬ 
poration, 129 So 870, loo Fla 566, 
followed in Tyler v Newmar Cor¬ 
poration, 130 So 41. 100 Fla. 683. 
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the weight and sufficiency of evidence in civil ac¬ 
tions generally are applicable to evidence in pro¬ 
ceedings relating to drainage improvements.^^ such 
as evidence relating to the jurisdiction of the county 
board,the necessity and utility of the improve¬ 
ment,^® petitioners* ownership of the land.i® the 
adequacy of the drain and suitability of location 
and plan of drainage adopted,and the benefits^® 
or damages to lands affected. In the absence of 
proof to the contrary, the affidavits submitted with 
the petition may be taken by the court as prima 
facie evidence of the facts stated thcrcin,^^ and 
under some statutes the commissioners* report is 
pnma facie evidence of the facts therein stated, 
but it has been held that it cannot be considered for 


the purpose of weighing evidence sustaining the re- 
monstrance,22 since it embodies merely the conclu¬ 
sions of the commissioncrs.23 

c. Findings 

Upon the hearing the laeuee must be tried and the 
court or board must make findings thereon. 

Upon the hearing the court or county board must 
try the issues involved and make findings thereon, 
determining among other things the existence of 
jurisdictional requirements,^® such as whether the 
petition IS signed by the requisite number of land- 
owners,26 and whether the proposed improvement 
is necessary, and conducive to the public health or 
welfare, or will be of public benefit or utility.^? A 


and Tyler v. Britt. 130 So 41. 100 
Fla 584 

13. Ill—Oottschall V Zipple, 140 N 
E 13. 308 Ill. 428 

19 CJ p 662 note 70. 

Bvldence held sufllcient 

(1) In general. 

Ill —Hayes Branch Drainage Dist v 
Illinois Cent. R. Co.. 124 NE 819, 
290 Ill 124 

Ind —New York Cent R. Co v. 

Burch, 23 N E 2d 586 
Iowa—Plumer v Board of Sup'rs of 
Harrison County, 180 N W. 863, 
191 Iowa 1022 

Ky—Lee v Phelps, 230 SW. 44, 
191 Ky. 219. 

Mont —In re Mosamain Drainage 
Dist., 300 P 280, 90 Mont 1 

(2) To show that cost of drainage 
ditch would not exceed benefits — 
Lucas V Blaine, 181 N.E. 269, 42 
Ohio App 177. 

Evidence held insufficient 

(1) In general 

Ind—Moore v Ryan, 123 NE 642, 
188 Ind 345. 

Ky—Mobile & O R Co. v. Board of 
Diainage Com'rs of Hickman 
County, 236 SW 958, 393 Ky. 

514. 

Minn —In re County Ditch No 34, 
170 NW 883, 142 Minn 37. 

(2) The pnma facie case in sup¬ 
port of an assessment of benefits for 
a drainage district made by the view¬ 
ers’ report is not overthrown by 
proof that the district engineer, in 
ascertaining the location and area of 
some of the sloughs, ponds, and 
lakes, did not survey them with a 
compass and chain, i)ut merely 
stepped or estimated them, and on 
a jury trial on exceptions to the 
report of viewers to assess bene¬ 
fits for a drainage district, part of 
the evidence on which the Jury can 
rely In reaching their verdict under 
the instructions is that obtained by 
the Jury's view of the premises — 
Burbank v. Jones. 241 S W. 358, 194 
Ky. 830. 

14. Cal.—Security-First Nat. Bank 


V Board of Sup'rs of Riverside 
County. 26 P 2d 862. 135 Cal App 
208 

Ind—Strayer v Taylor, 69 N E 145, 
163 Ind 230 

15. Iowa —Anderson v. Board of 
Sup'rs of Monona County, 213 N 
W 623. 203 Iowa 1023. 

Ohio —Lucas v Blame, 181 N E 
269, 42 Ohio App. 177 
SD—In re Drainage Ditch No 12, 
Minnehaha County, 182 NW 770, 
44 SD 157 
19 CJ p 662 note 65. 

16. Mo —In re Mingo Drain Dist. 
183 S W 611, 267 Mo 268 

19 C.J p 662 note 66 

17. Ill —Dana her v Phillips, 149 N 
E 302. 318 Ill 204 

Ohio —Luca« V Blame, 181 N E 
269. 42 Ohio App 177. 

19 C J p 662 note 67 

18. Iowa—Lyon v Sac County, 136 
NW. 324. 155 Iowa 367 

Minn—In re Judicial Ditch No 12, 
Renville County, 180 NW 119, 147 
Minn 290. 

Neb—Loup River Public Power Dist 

V Platte County. 280 N W. 430, 135 
Neb 21. 

19. Ind —Jones v Luddington, 101 
NE 483, ISO Ind 33. 

20. Ill—Danaher v Phillips, 149 N 
E 302, 318 III 204. 

21 . Ind—Bechtold v Wagner, 192 

N E 889. 208 Ind 1—Moore v 

Ryan, 123 NE 642. 188 Ind 345 

Ky —Mobile & O R Co v Board 
of Drainage Com’rs of Hickman 
County, 236 S W. 958, 193 Ky 

514. 

19 C J. p 662 note 69. 

22. Ind —Moore v. Ryan, 123 N.E. 
642, 188 Ind 345 

Eetemlned on all evidence 

In drainage proceedings under a 
statute, the viewers' report is pnma 
facie evidence of the facts stated 
therein, but when exceptions are filed 
to the report the case is to be de¬ 
termined by the court on all the 
evidence, although due weight should 
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be given the fact that the viewers 
went over the property and care¬ 
fully examined it —Board of Drain¬ 
age Com'rs of Ballard County v Il¬ 
linois Cent R Co . 201 S W. 2S6. 202 
Ky 735 

23. Ind —Chandler v Beal, 32 N E. 
697, 132 Ind 596—Bohr v Neuen- 
schwander, 22 N E 416, 120 Ind 
449 

24. Ind —Bechtold v. Wagner, 192 
NE 889. 208 Ind 1 

19 C J p 662 note 72 
OmisBion Jurisdictional 

Where findings required by stat¬ 
ute were not containtd in final pre¬ 
liminary orders in organization of 
drainage district their omission was 
jurisdictional, and without them 
district could not be validly organiz- 
€‘d—Maulding v Skillet Foik River 
Outbt Union Drainage Dist, 145 N 
E 227, 313 Ill 216 
Beducing assessinexit 

In proceeding for construi t ion of 
open dredge ditch, wheiein remon¬ 
strating railroad was in court by 
virtue of original notice, court had 
authority to reduce assessment and 
benefits assessed to another lemon- 
strator after filing special findings, 
but before Judgment, without further 
notice to railroad and without num¬ 
bering and signing the reduction as 
an additional finding—New York 
Cent R. Co. v Burch. Ind., 23 N.E 2d 
586 

25. Ill —People v. Ehler, 170 N E. 1, 
338 111. 67. 

26. Ill —Mack V. Polecat Drain. 
Dist., 74 NE 691. 216 Ill. 66. 

19 C J. p 663 note 73. 

27. Ill —People v. Ehler, 170 N.E. 
1, 338 Ill 67. 

19 CJ p 663 note 74. 

Becital iiuinfflcieut 

Where preliminary order merely 
recited that matters stated in pe¬ 
tition were true, such recital was 
merely a conclusion, and not a com¬ 
pliance with the statute.—Maulding 
y. Skillet Fork River Outlet Union 
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finding purporting to show that statutory jurisdic¬ 
tional conditions were met cannot confer jurisdic¬ 
tion where such conditions were not met,2* and ju¬ 
risdictional findings of facts cannot be dispensed 
with by a curative act.29 An order establishing a 
drain has been held sufficient as a finding of all the 
necessary facts upon which the right to make such 
order depends.^® 

Under some statutes, where a petition is signed 
by a majority either m numbers, or in acreage, or 
in value, it is the duty of the court to make an 
order establishing the district without further in- 
quiry,3i but where such petition is not presented the 
court cannot establish the district unless it finds 
that it will be for the benefit of the property own- 
ers.32 

d. Voluntary Dismissal 

A petitioner may voluntarily dismiss the proceeding 
provided the motion for leave to dismiss is seasonably 
made. 

A petitioner may voluntarily dismiss the pro- 
cccclings33 l)ut the motion for leave to dismiss must 
be seasonably madc.^^ The mere abandonment of 
a drainage proceeding after the court has acquired 
jurisdiction does not amount to a dismissal of the 
cause in the absence of some record or act of the 
court showing dismissal.35 

§ 29. - Decision 

a. In general 


b. Remanding or referring back report 

c. Order establishing drain or district 

d. Modification; supplemental orders 

A. In General 

In a proper case the court or board may dismiss the 
proceedings, but a motion therefor not filed In time will 
not be sustained. 

Even if no remonstrance is filed,36 in a proper 
case the court or board may dismiss the petition for 
the formation of a drainage district,37 and in some 
jurisdictions the proceedings must be dismissed on 
the protest of a designated proportion of the land- 
owners.38 The petition must be dismissed where it 
is found that the dram applied for is not necessary 
or is not of public benefit or utility,3*^ that the cost 
of the improvement will exceed the benefits,^® or 
that any statutory requisite has not been complied 
with and, where a remonstrance has been filed 
against the establishment of a drain, and the court, 
having been requested to make a special finding, 
fails to find the existence of any of the statutory 
grounds w’arranting the establishment of the drain, 
the judgment must be for the remonstrants.43 
However, a motion by remonstrants to dismiss the 
proceedings should not be sustained merely on the 
general ground that the report of the commissioners 
IS invalid or that the orders of the court based 
thereon are erroneous,43 or on the ground that pe¬ 
titioners did not meet exceptions where the excep- 


Diainapo Disl , 145 NK 227, 313 Ill 
216 

28. Ill —Okaw Vallo\ Outlet Drain- 
aK:o Disl V SprinKman, 17S NE 
64. 34 5 111 400—People v Zoller, 
160 NE 22S, 337 Ill 362 

29. Ill—Maulding: v Skillet Fork 
Ri\fi Outli't Union Drainaj^c Dist, 
145 NE 227, 313 Ill 216 

30. Iowa—Hoyt v Brown. 13J N W 
905. 153 Iowa 324 

10 r J p 663 note 75 

31. Ark —Mahan \ Wilson, 273 S 
W 383. 160 Ark 117. 

19 C J p 645 note 4. 

32. Ark —Jones v Fletcher, 200 S 
W 1034, 132 Ark 328 

19 C J p 645 note 4 

Alternative plan 

Some statutes provide a complete 
alternative plan for organization of 
district, so that petition for estab¬ 
lishment being signed by a majority 
of the landowners and this fact 
found on first hearing provided by 
statute, establishment is ordered, 
“without further inquiry," that is, 
without the intervention of tempo¬ 
rary engineers and commissioners, 
necessary under such provision where 
petition is signed by a smaller num¬ 


ber—Armistead v Southworth, 104 
So 9i, 1.39 Miss 723 

33. Tnd—Cair v Boone, 9 NE 110, 
108 Tnd 241 

19 C.I p 663 note 76 

34. Ind —Crume v Wilson, 4 N E 
169. 104 Ind 583 

10 CJ p 663 note 77 

35. Ind—Toner v McCarter, 108 N 
E 879. 58 IndApp 682 

36. Ind—Ilaines v Trueblood, 119 
NE 383, 67 IndApp. 456 

37. Minn —Kalman v Grant County, 
200 N W 638, 167 Minn 458 

Dismissal improper 

Dismissal of a petition by land- 
owners for incorporation of a diain- 
age and levee district including land 
w-ithin a city of o\er a designated 
population as beyond the jurisdiction 
of the circuit court under the stat¬ 
ute was held improper, as petition¬ 
ers might be able to show that a 
satisfactory district could be estab¬ 
lished without including land with¬ 
in the city limits—In re East Bot¬ 
toms Drainage & Levee Dist, 259 
SW. 89. 305 Mo. 577. 

Discretion. 

It is within the discretion of a 
board of commissioners to dismiss 
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the proceeding for org.mizalion at 
any time—Fry v Swift, 22 P 2d 94, 
164 Okl 4 
Agreed order 

In the absence of consent or 
agreement of the parties to a drain¬ 
age proceeding, there can be no 
agreed order as an order sustain¬ 
ing exceptions to the construction 
of a ditch—Nicely v Hickman, 221 
S W 566, 188 Ky 258 

38. Okl —Fry v Swift, 22 P.2d 94, 
164 Okl 4 

39. Mich—Parker v Lincoln, 72 N. 
W 17.3. 114 Mich 306 

19 CJ p 66.3 note 87 

40. Minn —Wheeler v Almond Tp., 
121 NW 227, 126 N W. 138, 110 
Minn 603 

19 C J p 663 note 88. 

41. Ill —Molohon v. Cashin, 101 N. 
E 264, 258 111. 86. 

42. Ark —Burton v Chicago Mill, 
etc. Co., 153 SW 114, 106 Ark. 
296. 

Ind —Bass v Elliott, 5 N E 663, 
105 Ind. 617. 

43. Ind.—Updegraff v. Palmer, 6 N. 
E 353, 107 Ind 181. 

19 C.J. p 663 note 79. 
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tions went beyond those that could be interposed 
under the statute,^^ or that the clerk of the court 
failed to perform a ministerial diity,45 such as fail¬ 
ure to deliver to the commissioners a copy of the 
petition and an order fixing the time at which they 
should report.^® Where the commissioners fail to 
file their report at the time fixed, and no exten¬ 
sion of time IS then asked, nor any action taken by 
petitioners, the petition may be dismissed on mo- 
tion,47 bui where petitioners are not at fault, and 
act with reasonable promptness, the failure of the 
commissioners to perform their duty will not be 
ground for dismissal.^* 

A motion for dismissal, not filed in time, should 
not be sustained.^® Thus, a motion to dismiss can¬ 
not be sustained when made after the party apply¬ 
ing for dismissal has remonstrated, or asked leave 
to remonstrate,nor when made after rendition of 
a judgment establishing the drain, and the overrul¬ 
ing of a motion for new trial.®^ 

( 

The dismissal of a proceeding relinquishes all ju- 
risdiction,®2 ^nd where the board or court finds 
against the improvement, it has divested itself of 
jurisdiction and cannot reinvest itself therewith,^^ 
but a dismissal on the merits is not res judicata so 
as to prevent later proceedings for the establish¬ 
ment of a ditch or drainage district.^^ 

The court must order the cessation of drainage 
work under some statutes on finding that sufficient 
owners have signed an objectors* petition and that 
notice of hearing was properly given.®® 

Striking lands. The court is not required, with¬ 
out suggestion by a party to the proceedings, to 
strike his lands from the district as not benefited.®® 


b. Remanding or Referring Back Report 

Where the commissioners' report Is not according to 
law it may be referred back to the commissioners for 
amendment or for a new report. 

Where in the opinion of the court the commis¬ 
sioners* report is not according to law,®*^ as where 
the drain as laid out is longer than was petitioned 
for,®* or where the report is filed before the dram 
IS finished,®^ it may be referred back to the com¬ 
missioners for amendment or for a new report. So, 
if the court is not satisfied as to the feasibility of 
the project as outlined in the report, he has a duty 
in the exercise of his discretion to resubmit it for 
a further survey and report,®® and it has been held 
that, if the commissioners have failed to acquire the 
land on which the drain is constructed, the matter 
should be referred back to them so that they may 
acquire the land or an easement therein.®^ Under 
a statute veith a provision for referring the report 
back to the commissioners for amendment, under 
certain circumstances, it has been held that this 
can be done only at the time of hearing upon the 
question of confirmation of the report ®2 

In some states provision is made for the appoint¬ 
ment of new commissioners on the setting aside of 
the report.®® 

c. Order EstabUsbing Brain or District 

An order establishing a drain or district must comply 
with statutory provisions, and where the court or board 
has Jurisdiction its order is final and conclusive in the 
absence of an appeal. 

If the court or board finds the existence of facts 
warranting the establishment of the improvement, 
an order to that effect must be made, m accord¬ 
ance with the requirements of the statute.®^ The 


44. Ky—^Wells v West, 15 SW 
2d 531, 228 Ky. 737. 

45- Ind —Bohr v Neuenschwander, 
22 N E 416, 120 Ind. 449 

46. Ind —Bohr v Neucnschwander, 
supra 

47. Ind—Blake \ Quivey, 14 N.E 
916. 113 Ind. 124 

19 C J p 663 note 82. 

48- Ind —^Kramer v Fishback, 102 
N.E 831, 180 Ind. 178—Bohr v 

Neuenschwander, 22 N E 416, 120 
Ind 449. 

46. Ind—Ilunsucker \ Montcl, 164 
NE 3S9, 198 Ind. 557. 

50. Ind —Jackson Civil Tp v. Dar- 
row. 134 NE. 779, 192 Ind. 136— 
Blake v Quivey, 14 N.E 916, 113 
Ind. 124 

61* Ind —Smith v Biesiada, 90 N. 
E 1009, 174 Ind 134 

B2. Minn —Kalman v Grant Coun¬ 
ty, 209 N.W. 638. 167 Minn. 458. 


53. Ohio—Rambargrer v Curl, 152 
N E 18, 115 Ohio St. 81 

54. Iowa—Christensen v A^an, 230 
NW 800, 209 Iowa 1315 

Minn —In re Judicial Ditch No 6 
in Freeborn County, 194 N W. 402, 
156 Minn. 96. 

Miss—Green River Lumber Co v 
Pompey Lake Drainnge Dist, 91 
So 393, 128 Miss 691—Equen v. 
Arterbury, 83 So 406, 121 Miss 
76 

55. Wis —In re Farm Drainage Pro¬ 
posed to be Called New Berlin 
Farm Drainage No. 3, 241 NW. 347, 
207 Wis 338 

56. Ky—Whitehouse v. Sam Fer¬ 
guson Drainage Dist. 11, 284 S. 
W. 1009, 215 Ky 106 

67. Ind.—Papenbrook v White, 141 
N E 804, 194 Ind 17—Moore v. 
Ryan, 123 N E. 642, 188 Ind 846 

19 C J p 664 note 92. 

5& Ind—Pittsburgh, C, C & St L 
R. Co. v. Linder, 146 N E. 886, 195 
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Ind 569—In re Gilbert, 144 N E. 
551, 195 Ind 278 

59. Del —In re Warrington, 64 A. 
251, 21 Del 448 

00. Minn—In re Judicial Ditch No 
2, Houston County, 204 N W 318, 
163 Minn 383 

61- N y —Matter of Lent, 62 N.Y.S. 
227, 47 AppDiv 349 

62. Ill—Gilkerson v Scott, 76 Ill. 
609 

19 C J. p 664 note 96 

63. N C.—Porter v Armstrong, 61 S. 
E 926, 139 NC. 179 

19 C J p 664 note 96 

64. Okl.—^Adams v Washita Con¬ 
servancy Dist. No 1, 275 P 622, 
136 Okl 47. 

Wash —State v Superior Court of 
Skagit County, 209 p. 17, 121 Wash. 
181. 

19 C.J. p 664 note 98. 

Beqnisites and validity 

(1) Final order held to find juris- 
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order should definitely locate and describe the dram, 
either in itself,or by reference to the engineer’s 
or surveyor’s report,®® but in the absence of a stat¬ 
ute requiring it,®*^ it need not contain a recital as 
to the necessity of the drain.®® The order estab¬ 
lishing the district need not be in exact conformity 
with the prayer of the petition.®® Immaterial er¬ 
rors or irregularities will not render the judgment 


void,*^® and where the court had jurisdiction to 
make the order, subsequent irregularities will not 
invalidate it.'^^ 

A judgment rendered, entered, and docketed may 
constitute constructive notice of the lands included 
in the district.72 

Conclustz’cncss of order or judgment. An order 


dictional facts with reference to 
amended petition, under whlth dis¬ 
trict was actually orfjanized—Okaw 
Valley Outlet Drainage Dist v 
Springman, 178 N E 64. 345 Ill 

400 

(2) Where drainage court, after 
preliminary report of board of view¬ 
ers was made, rendered judgment es¬ 
tablishing drainage distiict as per 
survey and plan, no other order was 
necessary to change boundaries of 
districts as originally proposed — 
Board of Com’rs of Sweet Water 
I>rainage Dist v Simmons, 317 SE 
750. 155 Ga 430 

(3) Judgment reciting that reports 
filed In drainage proceedings have 
been set down for special term for 
trial by former order of court, and 
that all parties named therein have 
been dulv summoned for time re¬ 
quired held to show that all had no¬ 
tice bv order entered at regular term 
of hearing of exceptions at special 
term—Whitehoiise \ Sam Ferguson 
Drainage Dist 11, 284 SW 100‘), 215 
Ky 106 

(4) It was neithi'r necessary nor 
pioper that imblic highwa>s or own¬ 
ers thereof be desciibecl, as such, in 
final detrte of reoi ganization of 
drainage disliut—Noiboinc Band 
Diainagc Dist Co of Can oil Coun¬ 
ty V Cherry Vallcj Tp , of Carroll 
County, 31 S W^ 2d 201, 325 Mo 1197 

(5) The inilusion of land as to 
whuh the proceedings had previous¬ 
ly been dismissed does not render the 
decice void in its entirety, and where 
proceedings for the establishment of 
a drainage district by couit decree 
were dismissed as to the lands owned 
by objectois, so as to make the pe¬ 
titioning landowners the owners of 
a major part of the acreage to be 
included in the district, the fact that 
It was the intention at the time of 
such dismissal to have the lands in¬ 
corporated into the district after it 
was established, and that they were 
so incorporated, does not nullify the 
original decree, no charge of fraud 
being made.—State ex inf Talbott 
ex rel Waples v Mississippi & Fox 
River Drainage Dist, 238 S W 446, 
292 Mo. 696 

BenelltB Bllffhtly less than co*t 

Court had power to grant petition 
for construction and repair of drain 
on report of commissioners determin¬ 
ing method of drainage and that cost 


of construction would be less than 
benefits assessed to landowners, al¬ 
though total of benefits assessed, as 
shown bv tabulated statement in re¬ 
port, w'as amount slightly less than 
cost — Bcchtold V Wagner, 192 NE 
889, 208 Ind 1 
Time of rendition or entry 

(1) Orders establishing district 
were ht Id valid, although regular 
minute book 8hoW€‘d court was not 
in session—S M Williamson & Co 
v Shelton, 11 S W 2d 882, 158 Tenn 
166 

(2) Under some statutes entry of 
judgment establishing district at reg¬ 
ular term of tounty couit is not re¬ 
quired—Whitehouse v Sam Fergu¬ 
son Drainage Dist 11, 284 S W 1009. 
215 Ky 106 

(3) However, the failure to file a 
written order within the designated 
time after final hearing has been 
held to rtsult in the loss of jurisdic¬ 
tion —Miller v McManus, 200 N W 
684, 185 Wis 52 

(4) The court is not required to 

await the recording of a plat before 
making an order organizing the dis¬ 
trict, although the plat should be re- 
torded as provided by statute—Dan- 
aher v Phillips. 149 N E 302, 318 
111 204—People v. Darst, 121 NE 

159, 285 Ill 533. 

Over protest 

Drainage district may be created 
o\er protest of landowner—Wash¬ 
ington County V Riverside Drainage 
Dist, 131 So 644. 159 Miss 102 

65. Mich—Anketcll v llayivaid, 78 
NW 557, 119 Mich 525. 

19 C J p 664 note 1- 

66. Minn.—Johnson v. Morrison 

(^ounty, 119 N W 502, 107 Minn 
87. 

N D—Hackney v Elliott, 137 NW 
433, 23 N D 373 

67. Tenn —S. M VTilliamson & Co 
v. Shelton, 11 S W 2d 882, 158 Tenn 
166 

68. Mo—Diainage Dist No. 1 of 
Bates County v. Bates County, 21b 
S W 949 

69. Ark—Smith v. Lawrence, 300 S 

W 386, 175 Ark 712—Jones v 

Fletcher, 200 SW 1034, 132 Ark 
328. 

Early case contra Keystone Drain 
Dist. V Mississippi County Dram 
Dist. No. 16, 180 S.W. 216. 121 Ark 
13. 


Ga —Board of Drainage Com’rs of 
Sw'eet Water Drainage Dist v. 
Brown, 117 SE 236. 155 Ga 419 
Mich—Arnham v Round, 177 N W. 
985. 210 Mich 531 

Mo —State ex inf Talbott ex rel. 
Waples V Mississippi & Fox Riv¬ 
er Drainage Dist, 238 SW 446, 
292 Mo 696. 

Okl —Adams v Washita Conservan¬ 
cy Di.st No. 1, 275 P 622. 136 Okl 
47 

Broad power 

Under petition for establishment 
of drainage district, dulv and power 
of the board were as broad as the 
statutes and they were not limited to 
particular improvements described 
In petition—Monona County v Gray, 
206 NW 26, 200 Iowa 1133 
Immaterial changes 

The changes of the initial and ter¬ 
minal points of a drainage ditch as 
specified in the petition, to points 
several hundred feet distant there¬ 
from but in the same or adjoining 
sections, so as better to drain the 
same lands described m the petition, 
were not material changes and do 
not invalidate the judgment estab¬ 
lishing the drainage ditch, especial¬ 
ly where they were made in the 
manner pointed out by statute and 
due notice thereof was given—In re 
Shank. 187 N W 537, 45 S D ,297. 

70- Ga —Board of Drainage Com’rs 
of Sweet Water Drainage Dist. v 
Brown. 117 SE 236. 3 55 Ga 419 

71. Ark—Martin v Blalock, 257 S 
W 370, 162 Ark 39 

OKI “—Adams v Washita Conser\ancy 
Dist No 1, 275 P. 622, 136 Okl 
47 

19 C J p 664 note 99 
Error in description of boundaries 
An error made in the description 
of the boundaries of a drainage sub- 
distnot in the final order establish¬ 
ing it did not opeiule to divest the 
county court of the jurisdiction it ac¬ 
quired by the filing of the original 
petition, which correctly dcscribt‘d 
the land to be included in the pro¬ 
posed subdistrict and is not such 
as to justify setting aside the order. 
—Haves Branch Drainage Dist v Il¬ 
linois Cent R Co, 124 NE 819, 290 
Ill 124. 

72. Mo —Inter-River Drainage Dist. 
of Missouri v. Henson, App., 99 S. 
W.2d 866. 
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establishing a drain or drainage district carries a 
presumption of validity,^3 and where the court or 
board has jurisdiction its order or judgment is final 
and conclusive in the absence of an appeal,even 
as against a charge of fraud,^5 although as to the 
latter there is authority to the contraryHowev¬ 
er, persons not made parties to the proceeding arc 
not bound by the jiidgmtnt,77 and it has been held 
that a statement in a final order organizing a dis¬ 
trict that It did not include lands within another 
district IS a mere conclusion, and docs not establish 
that fact in quo warranto proceedings.^® In some 
jurisdictions the statutes provide that drains estab¬ 
lished for a Specified number of years shall be con¬ 
clusively presumed to have been regularly estab- 
lished.7i> 

A motion in arrest of judgment will not lie on 
the ground that the commissioner’s report shows 
that the costs and damages will exceed the benefits 
of the improvement.®® 

Execution of order or judgment. The power to 


construct a drain is derived from the judgment of 
the court directing its establishment, and the coart 
may either execute the judgment or certify it to the 
board of commissioners for execution,®^ and the 
court has inherent power to make such orders and 
to issue such writs as may be necessary to carry 
its judgment into effect ®2 

d. Modification; Supplemental Orders 

The right or power of the court or board to amend 
or vacate its orders is dependent on the provisions of 
applicable statutes. 

Under some statutes it has been held that, after 
final order establishing a district, the jurisdiction 
of the court or board is ended,®® and it cannot make 
any further orders,®^ nor at a subsequent term va¬ 
cate® or modify®® its order. However, under oth¬ 
er statutes It has been held that where the board or 
court has found for the improvement its jurisdic¬ 
tion continues,®^ and where all of the interested 
parties voluntarily appear and answer it has been 
held that the court may vacate, modify, or amend 


73. Ill —People v. Waite, 72 N E 
1087, 213 Ill 421. 

74. Ark—In re Bonds of Drainage 

Dist. No 4, in and for Maricopa 
County, 205 P. 806, 22 Ariz 48, 
reversing 193 P 833, 22 Ariz 

31 

Ga —Goolsby v Board of Drainage 
Com’rs of Cedar Creek Drainage 
Dist, 119 SE 644. 156 Ga 213. 

Ill—People V. (5rubb. 145 N E. 347. 
314 Ill 177—People v Shannon, 134 
NE 318, 302 Ill 186—People v 
I^eavens, 123 N E 54 5, 288 Ill. 

447 

Iowa — Incorporated Town of Car¬ 
penter V .Joint Drainage Dist No. 
6, P)7 NW 656, 198 Iowa 182, 

modified on other grounds 199 N W 
265. 198 Iowa 182 

Ky—Bjron v Mayfield Creek Drain¬ 
age District 267 SW 191 206 ky 
309—Henderson Cotton Mills v. 
Trigg. 227 SW 577. 190 Ky. 411 
—Book V. Trigg, 217 S W 1013. 186 
Ky 664 

Minn —T.upkes v Town of Clifton, 
196 NW 666, 157 Minn 493 

NC—Cox V Albcmnaile Iirainage 
Dist.. 141 SE 885, 195 NC 264 

Okl—Adams v Washita Consfr\an- 
cy Dist No 1, 275 P 622, 1 16 (ikl 
47. 

SD—Gilseth v Risty, 193 NW 132, 
46 S D 374, error dismissed 45 S 
Ct 461, 267 US 584, 69 L.Ed 
799 

19 C J. p 664 note 6 

Xaiisdictioiial matters 

The order has been held not final 
as to Jurisdictional matters. 


Cal—Ijuekehe v Reclamation Dist 
No 2054. 238 P 760. 73 Cal App 
361 

Iowa—Hoyt v Board of Sup’rs of 
Carroll County, 202 NW 98, 199 
Iowa 345 

75. Iowa—Incorporated Town of 
Carpenter v Joint Drainage Dist 
No 6. 197 NW 656, 198 Iowa 182, 
modified on other grounds 199 N 
W 265, 198 Iowa 182 

76. N D —Barnes v Cass County, 
228 NW 839, 59 N D. 135 

19 C J p 665 note 6. 

Fraud not shown 

That at meeting of landowners pre¬ 
liminary to establishment of drain- 
ag< district, under a statute, it was 
announced that landowners on cer¬ 
tain river would not be included, 
held not to show fraud invalidating 
judgment .subsequently rendered in¬ 
cluding such landowners, and where 
landowner never called drainage 
court’s attention to action taken at 
landowners' meeting he was not 
free from negligence or fault with¬ 
in the statute so as to be entitled 
to relief against judgment establish¬ 
ing district —Board of Drainage 
Cnm'rs of Sweet Watc*r Drainage 
Dist V. Brown. 117 SB 236, 155 Ga 
419 

77. Ga—Bacon v Allen, 151 SE 
369, 169 Ga. 766. 

78. Ill —People v Baldridge, IDS' N. 
E 49, 267 HI. 190 

79. Mich—Patterson v Mead, 112 
N.W. 742, 148 Mich 659. 
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80. Ind—Neff v. Reed. 98 Ind 341 

81. Ind—Taylor v Slra>er, 78 N 
E J36, 167 Ind. 23, 119 Am S H. 
469 

82. Ind —Wabash R Co v. Todd, 
113 NE. 997, 186 Ind 72. 

83. (Ja—Board of Drainage Com’rs 
of Sweet Water Diainage Dist \ 
Wright, 117 SE 241. 155 Ga. 436 

84. Ga—Bacon v Allen, 151 SE 
369, 169 Ga 766. 

Adding new parties 

Under some statutes, the court, 
after rendering a final judgment es¬ 
tablishing a district, <*annot make a 
third person a party to the proceed¬ 
ing to establish the district—Bacon 
V Allen, supra—Board of Drainage 
Com'rs of Sweet Water Drainage 
Dibt V Wright, 117 S E 241, 155 
Ga 436 

85. Ind —Plew v. Jones, 74 N PI 
618, 165 Ind 21. 

88. Ky—Willi.ams v. Wedding, 176 
SW 1176, 165 Kv 361. 

19 C J. p 665 note 14 

87. Ohio—Rambarger v. Curl, 162 
NE 18, 115 Ohio St 81. 

Order not final 

An order confirming the commis¬ 
sioners’ report and authorizing them 
to expend the funds to be raised, 
subject to approval of the court, is 
not a final disposition of the case, 
and it docs not divest the court of 
jurisdiction, so as to prevent It from 
modifying such order at a subse¬ 
quent term—Hosmer v. Hunt Dram. 
Dist., 26 N.E 584, 134 Ill. 360. 



28 C.J.S. 

its order or judgment,** even after the term,*® this 
being upon the theory that the order of the county 
board in drain proceedings is not judicial in its 
character, but is an exercise of legislative or admin¬ 
istrative discretion.®® The fact that the individual 
membership of the board may change does not af¬ 
fect the right to revoke, in the absence of any injury 
to the public or third persons.®^ 

Amendment mine pro tunc. It has been held 
that, while mere clerical errors and omissions may 
be corrected at a subsequent term, the court cannot, 
by a nunc pro tunc order, siqiply an omission which 
goes to the very existence of the drainage district 
sought to be organized. 

Supplemental orders. Where a court is charged 
wuth the duty of causing a public drain to be con¬ 
structed, It has jurisdiction to make supplemental 
orders that will bring about the construction at a 
cost not exceeding the actual benefits.®^ 


§ 30 

Actions to set aside drainage proceedings are dis¬ 
cussed infra § 35. 

§ 30. - Record of Proceedings 

In many jurisdictions a drain is not legally estab¬ 
lished in the absence of a written record showing the 
action of the court or board and the existence of all 
jurisdictional facts. 

While it has been held in some jurisdictions that 
the fixing of the boundaries of the district is prima 
facie evidence that they were regularly establisheG, 
and no record is required,®"^ many of the statutes 
provide that all of the findings of the court or coun¬ 
ty board shall be reduced to writing and entered 
of record by the clerk; and a drain is not legally 
established m the absence of such written record 
showing the action of the court or board, and also 
showing affirmatively the existence of all the ju¬ 
risdictional facts requisite for the establishment of 
a drain.®5 The record must affirmatively show' that 
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88. Ind—Penn v Ducomb 12 N E 
2d 116. 213 Ind 133, denying re¬ 
hearing 10 NE2d 733, 213 Ind 

133 

Minn.—In re Judituil Ditch No 2, 
Houston County, 204 NW 318, 
163 Minn 383 

Mo—Stale tx inf Talbott ex rel 
Waples V Mississippi & Fox Riv¬ 
er Drainage Dist , 218 S W. 446. 
202 Mo 696 

N D —Northern Pa< R\ Co v Sar¬ 
gent County, 174 NW 811, 43 N 
D 156 

Wash —Stale v Superior Court of 
Washington for Stevens County, 
228 P 84 2, 131 Wash 20. 

19 C J p 665 notes 15. 16 
Statute held directory 

Requirement that former order ap¬ 
proving ditch improvement be set 
aside and petition di.srnissed held 
directory, not mandatory, on vote 
against improvement disaffirming 
formei order —Muchinnippi Creek 
& Miami River Improvement No 2 
V Wildermuth, 172 NE 405, 35 Ohio 
App 211 

Right to ask setting aside 

Parties to proceeding to establish 
judicial ditch whose assessments 
would be inere.ased by operation of 
void order may move to have such 
order set aside—In re Judicial 
Ditch No 4, Lac Qui Parle County, 
200 NW. 471. 160 Minn 387 
To Change boundaries 

District court’s older, declaring a 
drainage district organized and de¬ 
fining Its boundaries, is not a final 
order, and is not res judicata as to 
any lands excluded from such 
boundaries, in view of the statute 
giving court exptess authority to 
modify or change boundaries after 
heating commis.sioners’ report — 
Drainage Dist No 2 of Canyon 


County v Extension Ditch Co., 182 
P 847, 32 Idaho 314. 

Notice 

(1) An order or judgment may be 
amended at the same term without 
giving express notice—Kirkpatrick 
V Hunt. 115 NE 781, 186 Ind 233 

(2) Where the court has power to 
vacate its order, it may do so with¬ 
out notice of hearing to the objec¬ 
tor's attorney—In re Faribault 
Countv Judicial Ditch Proceedings, 
167 NW 1042, 140 Minn 233 

(3) Serv'ice of order to show cause 
W'hy judgment or order should not 
he vacated, in proceeding to estab¬ 
lish judicial ditch, is sufficient, 
where it is made as directed bv 
< ourt and in manner provided by 
statute for acquiring jurisdiction of 
original proceeding—In re Judicial 
Ditch No 4, Lac Qui Parle Count>, 
200 N.W 471, 160 Minn. 387 

To insert illegal agreement 

Final decree establishing drainage 
district cannot be amended after ad¬ 
journment of t<im by inserting 
agreement restricting assessment, 
although the parties intended that 
the decree should include assessment 
restriction, where judgment as reii- 
deied did not in fact include it, such 
agreement being contrary to statute 
under which disliiti w’as organized 
—Mann v Mann, 97 S E 175, 176 
NC 353 

Estoppel to question vacation 

One who. after the oi df'r estab¬ 
lishing a drainage project has b<*en 
vacated, takes part in the ‘subse¬ 
quent proceedings to estalilisb the 
project in a modified foirn. and ap¬ 
peals from the final ordei dismiss¬ 
ing the prcic eediiig, is concluded 
from questioning the order vacating 
the order establishing the ditch — 
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Itasca County v. Ralph, 175 N.W. 
899. 144 Minn 446 

89. Ind—l^enn v Ducomb, 12 N.E 
2d 116, 213 Ind 133, denying re¬ 
hearing 10 N E 2d 733. 213 Ind. 
133 

90. Kan—Coffman v. Hall, 190 P. 
761 107 Kan 188 

19 C J p 665 note 17. 

91. Neb—'Slate v. Ross, 118 N W. 
85, 82 Neb 414 

92. Ill —Muck V Polecat Drain 
Dist, 74 NE. 691, 216 Ill. 56 

93. Ind —Higgins v. Swygman, 141 
N.E 788. 194 Ind 1. 

94. Neb—Stale v Hanson, 115 N. 
W 294, 80 Neb 724. 

95. Ill —Okaw Vallev" Outlet Drain¬ 

age Dist V Springman, 178 N E. 
64 34 5 III 400—People v North 
Fork Outlet lhainage Dist . 162 

NE 184, 331 Ill 68—Maulding v. 
Skillet Fork River Outlet ITnion 
Diainage Dist, 145 NE 227, 313 
Ill 216—People v Wells, 126 N E. 
575. 291 Ill 584—People v Darst, 
121 NE 159. 285 Ill 533 

Mith—Village of Oak Park v. Van 
Wagoner. 260 NW 743, 271 Mich. 
450 

19 CJ p 665 note 26 

Commou outlet 

Refore outlet drainage district 
may be established, records of pro¬ 
ceedings must show watercouise 
constitutes common outlet for drain¬ 
age of lands included in two or more 
drainage districts organized under 
state laws, and for lands not in¬ 
cluded in drainage district —People 
V Holmes, 180 N E. 780, 348 111. 

204 

Hearing- ou report 

Judgment establishing dram could 
not be attacked on ground that it 
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proper notice of the hearing has been served upon 
all parties entitled thereto, and failure to do so 
makes such record fatally defective It has been 
held, however, that it is not necessary to enter a 
formal finding or order that the proper notice has 
been given.®*^ The allegations of the petition, stand¬ 
ing alone, cannot he taken as a showing by the rec¬ 
ord of the existence of jurisdictional facts,^^* and 
where the court proceeded without jurisdiction the 
judgment is void notwithstanding the record is per¬ 
fect in form.®^ 

Time of making tip. The clerk may make up the 
record of proceedings for the establishment of a 
drain during their progress, or at their conclusion, 
and making memoranda or a partial record does not 
preclude him from completing the record ^ The 
fact that the order establishing the district was not 
spread on the record until after the assessment of 
benefits and the letting of contracts has been held 
not to render the proceedings invalid.^ 

Amcndtnent. The board may amend its records,^ 
even pending an appeal,^ but such amendment can¬ 
not be made after a decision against the board in 
an injunction suit, in order to supply an omission of 
jurisdictional facts.^ 

§ 31 . - New Trial or Rehearing 

A new trial or rehearing may be had in drainage 
proceedings where there are sufficient grounds therefor. 


A rehearing may be had in drainage proceedings 
where there are sufficient grounds therefor.® As 
to questions of fact tried on issues raised by remon¬ 
strance to the report of the commissioners, it has 
been held that a motion for a new trial is allowable 
as in ordinary cases A party is not entitled to 
reopen the case to show matters that could have 
been shown earlier or that would not affect the is¬ 
sues.® 

§ 32. - Appeal 

a Right of review and matters review- 
able 

b Requisites 

c Supersedeas 

d Review and disposition of cause 

e. Further appeal; proceedings after re¬ 
mand 

a. Right of Review and Matters Reviewable 

(1) In general 

(2) Questions reviewable 

(3) . Persons entitled to appeal 

(4) Presentation and reservation of 

grounds of review 

(5) Parties 

(1) In General 

The legislature, in its discretion, and In the absence 


was based entirely on report of 
drainage commissioners, where rec¬ 
ord showed that several days wt re 
spent in trial, that evidence of peti¬ 
tioners and remonstrators was 
heard and that court made its find¬ 
ing after hearing all evidence —Noel 
V Van Fleit. 187 N K 832. 205 Ind 
657 

Objection, contradicted by record 

An objection that court did not 
pass upon all the objections to the 
drainage proceedings raised by the 
remonstrance is tontradicAed by the 
record stating that the court found 
the remonstr.mc o to be without mer¬ 
it, or even in the absence of such 
finding, sime the order confirming 
the report as made operated ipso 
facto to overrule every obje< tion In 
the remonstrance —In re Valley Cen¬ 
ter Drain Dist . Rig Horn County, 
211 P 218, 64 Mont 545 
Clerk’s omission of maps 

Where maps to be filed with re¬ 
ports of viewers were deposited 
with the clerk of court, his omis¬ 
sions respecting filing and record¬ 
ing the same, although perhaps sub¬ 
jecting him to fine, were held not 
to render invalid judgment cremating 
the district —Board of Drainage 
Com’rs of Sweet Water Drainage 
Dist. V Brown. 117 S E 236, 165 
Oa. 419. 


96. Ill—People v Darst, 121 NE 
159, 285 III 533 

19 CJ p 666 note 28 
Findings by the county court as 
to notice in a proceeding to organ¬ 
ize a drainage district under the 
L.evee Act, contained m the recitals 
of the order, held prima facie evi¬ 
dence that the notice required by 
law had been given, and, while It 
may be contradicted by other parts 
of the record, unless some other 
part of the record is inconsistent 
the finding will be sufficient to sus¬ 
tain the jurisdiction —People v 
Darst, supra 
Record held sufficient 
Teiih —Shelby County v. Anderson, 
10 Tenn App 437 

97. Ind —Updegraff v Palmer, 6 N 
E 353, 107 Ind 181. 

19 C J. p 666 note 29. 

98. Ill—People v. Holmes, 180 N. 
E 780. 348 Ill 204. 

99. Ill —Okaw Valley Outlet Drain¬ 
age Dist V Sprmgman, 178 N.E 
64, 345 111. 400. 

1. Ohio—Hulse V Coffiand, 7 Ohio 
Dec (Reprint) 611, 4 Cmc.L.Bul 
241 

19 C.J. p 666 note 30. 

318 


2. Ark—Drace v Sul>sidlary Drain¬ 
age Dist No 13, 2S8 SW 705. 172 
Ark 2‘)7 

3. Iowa—Tod v Crisinan, 99 NW 
686, 123 Iowa 693 

Mass —Leominster v. Conant, 2 N 
E 690, 139 Mass 384. 

4. Iowa—Bump v Hardin County, 
123 NW 1065—In re Hardin Coun- 
t> Diain Dust No 3, 123 N W 
1059. 146 Iowa 564 

5. Iowa—Tod v Cnsman, 99 N W. 
686, 123 Iowa 693 

6 Ky —Whitehouse v. Sam Fergu¬ 
son Drainage Dist 11, 284 S W. 
1009. 215 Ky. 106 
19 C J p 666 note 34. 

Statute held invalid 

A statute directing the district 
court to revive a drainage proceed¬ 
ing in which the petition for the es¬ 
tablishment of the ditch has been 
denied on the merits and to hear 
and determine the matter de novo is 
invalid—Petition of Slblerud, 182 N. 
W 168, 148 Minn 347. 

7. Ind.—Goodmine v. Leak, 27 N E. 
161, 127 Ind 669 

1*9 C J. p 666 note 35 

8. Ill —Dettmer v. Illinois Termi¬ 
nal R. Co., 123 N.E. 37, 287 Ill. 
513. 
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of constitutional inhibition, may limit the right to appeal 
or deny it altogether. 

There is no constitutional right of appeal in 
drainage proceedings,® and while the statutes gen¬ 
erally provide that any party aggrieved by the ac¬ 
tion of the court, county board, or other authori¬ 
ties, in establishing or refusing to establish a drain 
or drainage district, may appeal^® or sue out a writ 
of error,the legislature may nevertheless, in its 
discretion, and in the absence of constitutional inhi¬ 
bition, limit such right or deny it altogether.^2 
cases where no appeal is provided a review may be 
obtained by other proper legal remedies,^® such as 
certiorari,discussed infra § 33, or mandamus.^® 

However, the remedy by appeal, provided by stat¬ 
ute, where it appears adequate must be resorted 
to,l® and where drainage proceedings arc equitable 
in nature and a right to appeal is expressly given 
it has been held that a writ of error will not lie to 
review any judgment or order therein.Failure 
of a landowner to appeal, where an appeal is pro¬ 
vided, w'aives all other remedies,^* and a respond¬ 
ent who objected only to the report of drainage 
commissioners cannot take advantage of another’s 
appeal from the order of incorporation.^® 


Appeals in matters relating to assessments are 
considered infra §§ 70-73; in proceedings to annex 
territory, supra § 8; and from orders appointing 
officers, supra § 11. 

Board of review. Some statutes provide for an 
appeal from the decision of the local authorities to 
a board of review.^® and such appeal must be 
availed of before complaint can be made in anoth¬ 
er form.21 

Estoppel to appeal. A landowner who joins in a 
petition for the organization of a drainage district 
and obtains the precise thing which he asks for 
cannot appeal from an order establishing the dis¬ 
trict ;22 but such landowner is not estopped where 
a district other than that petitioned for, and with 
different boundaries, is established.25 

(2) Questions Reviewable 

The questions reviewable on appeal In drainage 
proceedings are dependent on statutory provisions. 

As the legislature may limit the right to appeal, 
as shown supra subdivision a (1) of this section, 
the statutes must be looked to in determining wheth¬ 
er a particular order or decision in a drainage pro¬ 
ceeding is appealable.24 While a final order estab- 


9. Iowa—Chicago, B & Q R Co. v. 
Board of Sup’rs of Fremont Coun¬ 
ty 221 NW 223. 206 Iowa 488— 
Mahen v Olson, 175 NW 612, 187 
Iowa 1060 

19 C J p 667 note 37, 

10. Term —Obion County v Coul¬ 
ter. 284 S W 372. 153 Tenn 469. 

19 CJ p 667 note 39. 

As to Jurisdiction of board 

Review to determine drainage 
board’s jurisdiction to locate new 
drain on established dram without 
first vacating latter Is not limited 
to certiorari —Imlay Tp v Wurzel, 
242 NW 762. 258 Mich 595 

11. Neb—Loup River Public Power 
Dist. V. Platte County, 280 NW 
430. 136 Neb 21. 

19 C J p 667 note 40 
Entire record brought up 

A writ of error from judgment or¬ 
ganizing drainage district brings up 
for review the entire record of the 
proceedings In the county court, in¬ 
cluding the judgment confirming as- 
se.ssment —People v. Bonham, 121 
N E 559. 286 111 286 

12. Iowa—Maben v Olson, 175 N 
W 512, 187 Iowa 1060 

Okl —Hoover v. Board of Com'rs of 
Garvin County, 13 P 2d 207, 167 
Okl. 225. 

19 C J p 667 note 41 
Drainage statutes exclusive 

The rights of appeal provided by 
drainage statutes as to the judg¬ 
ments and orders of boards of su¬ 


pervisors and decrees of chancery 
courts in the administration of such 
statutes are exclusive of all other 
rights generally given by other stat¬ 
utes—Sabougla Creek Drainage 
Dist No 2 v Provine, 94 So 889, 
130 Mi.ss 761. 

13. Minn—State v Polk County, 92 
NW 216, 87 Minn 325, 60 L R A 
161. 

19 CJ p 668 note 43. 

14. Minn—State v. Polk County, 
supra. 

15. Cal —Inglin v Hoppm, *106 P 
682, 166 Cal 483 

Mo —Sanders v St Louis, etc, R 
Co, 92 SW 736, 116 Mo.App. 614 

16. Ariz—In re Bonds of Drainage 
Dist. No. 4, in and for Maricopa 
County, 205 P 806, 22 Ariz. 48, 
reversing 193 P. 833, 22 Ariz 31 

N M —Strickland v Ellett, 199 P 
1016, 27 N M 238 

17. Wis —In re Rocky Run Drain¬ 
age Dist, 200 N.W. 384, 184 Wis 
657 

18. Iowa—Herron v. Greene Coun¬ 
ty Drain Dist No. 60, 138 NW 
846, 158 Iowa 736. 

19 C J p 668 note 46. 

19. Mo.—In re Big Lake Dram 
Dist, 178 SW. no, 265 Mo 450. 

2a Wis—Prichard v. Bixby, 37 N 
W 228, 71 Wis. 422. 

19 C J. p 668 note 48. 

21. Ill—Banner v. Union Drain 
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Dist, B1 NE 857, 175 III. 575, re- 
versing 64 Ill App 62 
Mich—Duryea v Edmger, 134 N. 
W. 978, 169 Mich 218. 

22. Ill—Union Dram Dist. No. 3 
v. Ullrich, 112 NE 456, 273 Ill. 
166. 

23. Ill —Borah Dram Dist v. An- 
kenbrand, 116 NE 112, 277 Ill. 
132. 

24. Ala—State v. Grayson, 123 So. 
673, 220 Ala. 12 

Kan—Coffman v. Hall, 190 P. 761, 
107 Kan 188. 

Minn—In re Jensen, 198 N W. 455, 
159 Minn. 140 

Mo —Pemiscot County v. McCarty, 
208 S W 452—Pemiscot County v. 
McCarty, 208 S W 450, 276 Mo. 
528 

Neb—Loup River Public Power 
Dist v Platte County, 280 N W. 
430, 135 Neb 21. 

Ohio —Sever v Commissioners of 
Fayette County, 13 Ohio N.P, N. 
S , 585 

SD—In re Shank, 187 N W. 637, 45 
S D 297 

19 C J p 667 note 42 
Order vacating final order 

An order vacating the final order 
establishing a ditch in proceedings 
under the drainage statute and 
granting a rehearing is not a final 
appealable order.— In re Judicial 
Ditch No 15 of Faribault County, 
163 N.W. 126, 137 Minn. 466. 
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lishing a district is ordinarily appealable,*® a pre¬ 
liminary*® order*7 establishing a district after the 
first hearing** is not appealable under some stat¬ 
utes. Also, under some statutes, it has been held 
that decisions of inferior tribunals upon the ques¬ 
tions whether a drain is necessary or conducive to 
public health or welfare, is not subject to review 
or appeal,** but under other statutes such question 
is reviewable.*® 

(3) Persons Entitled to Appeal 

Ordinarily any party aggrieved or directly affected 
by the decision is entitled to appeal. 

The determination of who may appeal from the 
judgment or order in drainage proceedings depends 
upon the statutes.*^ In general, any party ag¬ 


grieved** or directly affected** by the decision is 
entitled to appeal. Under a constitutional provi¬ 
sion permitting any citizen of a county to sue to 
protect the inhabitants thereof from illegal exac¬ 
tions, It has been held that a citizen owning land 
in a drainage district may appeal.*^ 

(4) Presentation and Reservation of Grounds 
of Review 

Subject to some exceptions, questions not raised be¬ 
fore the trial court or board by timely objections, excep¬ 
tions, and in some cases by a motion for a new trial, 
will not be reviewed on appeal. 

The general rule that questions not raised in the 
trial court or before the board,*® by timely objec¬ 
tions*® and exceptions,**^ and, in some cases, by a 


Seferringr back report 

Order that drainag^e commission¬ 
ers’ report made in accordance with 
statute be referred back to the com¬ 
missioners is noT appealable, no ap¬ 
peal from such order bein^ provided 
for by statutes under which drain¬ 
age district IS rstablished.—Clark v 
Strong, 81 So 643, 120 Miss 95. 

Xu Iowa 

(1) Where the action of the board 
is legislative in character, as distin¬ 
guished from judicial, as where the 
action amounts to a flnding as to 
whether the new district would or 
would not be for the public benefit 
or utility, or conducive to the public 
health, convenience, or welfare, the 
courts cannot interfere therewith — 
Christensj?n v. Agan, 230 N W. 800, 
209 Iowa 1315—19 C.J p C68 note 
55 Fa] (1), (2). 

(2) However, there may be in¬ 
volved, in the establishment of a 
drainage district, judicial as well as 
legislative findings, which may prop¬ 
erly be the subject of Judicial re¬ 
view—Chnstenstn v. Agan, supra— 
19 C.J p 668 note 55 [a] (4). 

(3) Thus a landowner may raise 
the Que.stion whether the district 
should be organized because of the 
excessive cost and the doubtful util¬ 
ity of the district —Shaw v Board 
of Sup’rs of Greene County, 192 N 
W 525. 195 Iowa 545 

(4) And a finding, by joint board 
of supervisors, that proposed im¬ 
provement will benefit lands, was 
held an exercise of quasi-judicial 
power —Thompson v Board of 
Sup’rs of Buena Vista County, 206 
NW 624, 201 Iowa 1099. 

(5) The determination of the 
board as to what lands shall be in¬ 
cluded in the district, being an ex¬ 
ercise of the legislative power, has 
been held not subject to review on 
appeal —Plumer v. Board of Sup’rs 
of Harrison County, 180 N.W. 863, 


191 Iowa, 1022—19 C J. p 668 note 
55 [a] (3). 

(6) But, it has also been held 
that a landowner may raise the 
que.stion that his land will receive 
no benefits and should not be in¬ 
cluded in the district—Shaw v 
Board of Sup’rs of Greene County, 
supra 

(7) A refusal to establish a ditch 
is discretionary with the board, and, 
while .«uch order is appealable it 
will not be set aside except on clear 
and satisfactory evidence —Vinton 
v Board of Sup'rs of Mills County, 
194 NW. 358, 196 Iowa 329 

25. Ark—Keystone Drainage Dist 
V Drainage Dist No 16, 180 S 
W 215. 121 Ark. 13. 

Iowa —Thompson v. Board of Sup’i s 
of Buena Visla County, 206 N W 
624, 201 Iowa 1099. 

26. Mo —In re Wilhelmma Drain¬ 
age Dist., 216 SW. 530, 280 Mo 
1 . 

Jarisdiction tn question 

Under a statute in force, it has 
been held that no appeal lies from 
a preliminary order to imorporate 
a drainage district, even though the 
jurisdiction of the court to make 
such an order is in question —In re 
Wilhelmma Drainage Dist, supra 

27. Okl —Prince v. Wild Horse 
Drainage Dist No 1, 292 P. 42, 
145 Okl. 185 

28. Idaho —Rhodenbaugh v. S tin- 
gel, 174 P 604, 31 Idaho 594~ln 
re Organization of Drainage Dist 
No 1 of Ada County. 164 P 1018, 
30 Idaho 351. 

29. Ohio —Grove v. County Com’rs 
of Delaware County, 6 Ohio N I', 
NS, 521. 

19 C J. p 668 note 53. 

30. Ohio —Atley v- Clinton County, 
82 NE 1079, 77 Ohio St 285. 

Tenn—Obion County v Coulter, 284 
SW. 372, 153 Tenn. 469. 

31. Iowa —^Prichard v. Woodbury 
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County. 129 N.W. 970. 150 Iowa 
565. 

19 C J p 668 note 56. 

32. Ind—In re Gilbert, 144 N E. 
551. 195 Ind 278 

Ky—Byron v Mayfield Creek Drain¬ 
age District, 267 S W.'J91. 206 Ky. 
309. 

19 C J. p 668 note 57. 

33. Ind—Stockton v Ham, 102 N 
E 378. 103 NE 482, 180 lAd 628 

Appearance at hearing 

The whole proceeding to oi»tain 
privately owned land for ditches for 
drainage districts i.s one in lem, a»nd 
when the statutory notices are prop¬ 
erly given, all owneis of pioptrfty 
thereby become parta s to the pro- 
I ceeding, and have the right of ap- 
I peal whether they actually appear 
at the healing or not—Duker-son v 
Tri-County Drainage Dist., 212 S W 
334, 1.>.8 Ark 471 

34. Ark—Huddleston v. Coltman, 
118 SW 1010, 90 Ark 378. 

19 C J p 6C9 note 59 

35. Ind—Papenbrook v. White, 141 
NE 804, 194 Ind 17—Benbow v 
Gray, 128 NE 607, 193 Ind 269. 
rehearing denied 139 N E 658. 193 
Ind. 269—Northern Indiana Band 
Co V Carlin, 127 N E. 197, 189 
Ind 324. 

Iowa—Simpson v Board of Sup’rs 
of Kossuth County, 171 NW 259, 
186 Iowa 1034, error dismissed 41 
set 376, 255 US. 579. 65 L. Ed 
795 

19 C.J p 669 note 61. 

36. Ind—Snyder v. Hursey, 130 N. 
E. 854, 190 Ind 473. 

Iowa —T^lumer v Board of Sup’rs 
of Harrison County, 180 N W. 863, 
191 Iowa 1022. 

Tenn —Obion County v. Coulter, 284 
SW. 372, 163 Tenn. 469. 

19 C J p 669 note 62. 

37. Ind —In re Gilbert, 144 N.E. 
551, 196 Ind. 278 

19 C.J. p 669 note 63. 
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motion for new trial,applies to appeals from or¬ 
ders of the court or county board in drainage pro¬ 
ceedings. 

However, objections in drainage proceedings 
which go to the jurisdiction of the county board 
over the subject matter may be raised for the first 
time on appeal, and errors appearing on the face 
of the record may be taken advantage of, without 
preserving objections or exceptions.^® So also ob¬ 
jections which could not have been made before the 
board may be considered on appeal.^^ 

Properly owners fraudulently induced by peti¬ 
tioners lo default arc not restricted on appeal to the 
litigation of questions presented to the board.^^ 

(5) Parties 

All parties to the Judgment or order appealed from 
are necessary parties; a petition In Intervention cannot 
be filed in the court on appeal. 

Upon appeal in drainage proceedings all parties 
to the judgment or order appealed from arc neces¬ 
sary parties,^3 and those in whose favor judgment 
was rendered should be made appellees but per¬ 
sons not parties to the judgment,^ ^ although par¬ 
ties to the record,^® need not be made parties on 
appeal. 

Intervention or addition of new parties. It has 
been held that a petition in intervention cannot be 
filed 111 the court on appeal in drainage proceed¬ 
ings An application to amend the assignment of 
errors by making a party in the court below an ap¬ 
pellee cannot be granted when it is not made until 
after the expiration of the time for perfecting the 
ap])cal.^® 


b. BeqnisiteB 

(1) In general 

(2) Record 

(3) Assignments of error 
(1) In General 

There must be substantial compliance with statutes 
prescribing the requisites for obtaining a review, such as 
the time of taking an appeal, the prayer, affidavit and 
order for appeal, filing of a sufficient bond, and the 
giving of notice of appeal. 

The proceedings requisite for obtaining a review 
are generally prescribed in the statutes relating to 
the establishment of drains or drainage districts.^® 
Such special statutes supersede the statute relating 
to appeals generally,®® and a substantial compliance 
therewith is essential to the jurisdiction of the ap¬ 
pellate court.® 1 However, the same strict proce¬ 
dure IS not required on appeal to the circuit court 
from the county board of commissioners, as on ap¬ 
peal to the supreme court.®" 

Time of taking proceedings. The statutory re¬ 
quirement as to the time of taking an appeal or oth¬ 
er proceedings for review must be followed,®® and 
if no time is prescribed the general practice acts 
control.®"* The appellate court has no power to ex¬ 
tend the time for perfecting such an appeal;®® but 
where appellant has complied with the provisions of 
the statute, the failure of the officer of the court or 
board to perform the functions of his office will not 
affect the rights of appellant.®® 

Prayer, affidavit, and order for appeal Under 
some statutes appellant is required to present a pe¬ 
tition or prayer for an appeal,®'^ specifying the par- 


38. Ind—Board of Com'rs of Ad¬ 
ams County V. Fennig, 5 N F 2d 
6*’.9, 211 Ind. 411—State v. Sloan, 
151 NE 418, 197 Ind. 556. 

19 CJ p C69 note 64 

39. Mo—Kind’s Lake Drain, etc, 
Dist V Jamison, 75 S W. 679, 176 
Mo 557. 

19 C J. p 669 note 65- 

40. Ill —Drummer Creek Drain. 

Dist. V. Roth, 91 N E 63, 244 Ill, 
68 

19 C J. p 669 note 66. 

41. Iowa —Lewis v. Pryor Dram. 
Dist, 167 NW. 94, 183 Iowa 236. 

42. Ind —Kemp v. Adams, 73 N E 
590, 164 Ind 258 

43. Ind—Lantz v. Caraway, 103 N 
E. 335, 180 Ind 484, 50 L R A ,N 
S. 32 

19 C J p 669 note 69 

44. Ind —Prough v Prough, 91 N 
E 337, 174 Ind 57. 

19 C J. p 669 note 70 

45. Ind —Lantz v. Caraway, 103 N. 
28 C.J.S.— 21 


E. 335, 180 Ind 484, 50 L R A .N 
S , 32 

46. Ind—Lantz v Caraway, supra— 
Kline V Ilago, 81 N E 209, 169 
Ind 275 

47. Ky—MidkilX v. Carter, 222 S W. 
92, 188 Ky 339 

19 C J p 669 note 73 

48. Ind—Prough v Prough, 91 N. 
E 337, 174 Ind 57. 

49. Ark—Collins v. Stew^art, 173 S 
W. 824, 117 Ark 4. 

19 C J p 669 note 75 

60. Ark —Craighead County Drain 
Dist. No. 7 V. Stuart, 147 S W. 460, 
104 Ark. 113 

51. Ind.—Pittsburgh, C, C & St L 
R. Co V Mosher, 141 N.E 322, 193 
Ind. 577 

19 C J. p 670 note 77. 

52. Ind —Neibert v. Long, 111 N E 
612, 184 Ind 494. 

53. Ind.—Pittsburgh, C, C & St. L 
R Co V. Mosher. 141 NE 322, 193 
Ind 677. 


Ky —Illinois Cent R Co. v McAdoo, 
248 S W 520, 198 Ky 247 
19 CJ p 670 note 79. 
irotificatioii of decision 

Where the board of supervisors 
notified the county commissioners 
that their objections had l»een over¬ 
ruled more than ten days before, an 
appeal by the commissioners to the 
district court within ten da>s after 
notice was within time —Appeal of 
Board of County Com’rs, 187 P 694, 
106 Kan 315. 

54. Ark —Plum Bayou Levee Dist. 
V. Pocket Cypress Drainage Dist. 
No 1. 265 SW 87, 165 Ark 676. 

Ill—Drummer Creek Drain Dist v. 
Roth, 91 NE 63. 244 111 68. 

55. Ind—Prough v Prough, 91 N. 
E 337, 174 Ind 57 

561 Ind —Denton v Thompson, 36 
NE 264, 136 Ind 446. 

19 C J. p 670 note 82 
57. Ark—Chicago Mill, etc, Co v. 
Mississippi Countv Dram Dist., 
174 SW. 666, 117 Ark. 292. 

I 19 C J p 670 note 83. 
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ticular order or judgment appealed from,®* file an 
affidavit®® showing a legal ground of appeal,®® and 
obtain an order granting an appeal ;®l and such or¬ 
der must be granted by the court from which the 
appeal is taken, and not by the clerk of the court.®^ 
In other jurisdictions no prayer for an appeal need 
be entered.®^ 

Bond. In order to perfect an appeal in drainage 
proceedings, appellant must, within the time pre¬ 
scribed by statute, file with the county auditor or 
clerk of the court an appeal bond®^ in substantial 
compliance with the statute,®® and until this has 
been done the appellate jurisdiction does not at¬ 
tach.®® A bond filed and approved, in accordance 
with the requirements of the statutes, may not be 
collaterally attacked for mere defects,®^ and under 
some statutes defects in the bond may be cured by 
amendment,®* or by the substitution of a new and 
sufficient bond.®® 

Notice. In most jurisdictions the statutes require 
notice of appeal to be given in drainage proceed¬ 
ings;'^® and some statutes require a notice of appeal 
from the determination of a board of supervisors 
to be filed with the county auditor.^^ Such re¬ 
quirement is jurisdictional, and failure to file a suf¬ 
ficient notice is not waived by appellee’s appearance 


to move for dismissal.'^^ 

(2) Record 

Matters not shown by the record proper or by a 
bill of exceptions cannot be considered on appeal. 

The provisions of the statutes requiring the filing 
of a transcript of the record*^* and a bill of excep- 
tions'^4 must be complied with, and matters not 
shown by the record proper,*^® or presented by bill 
of exceptions,^® cannot be considered on appeal; 
but only such parts of the record need be embodied 
in the bill of exceptions as will enable the court to 
review the particular question involved.*^^ 

(3) Assignments of error 

Assignments of error must comply with statutory 
provisions and the general rules relating thereto. 

The general rules as to the necessity and suffi¬ 
ciency of assignments of error have been applied to 
appeals in drainage proceedings.*^* All the neces¬ 
sary parties to the appeal must be named in the as¬ 
signment of errors,"^® and failure so to name them 
has been held to be ground for dismissal of the ap¬ 
peal.*® 

c. Supersedeajs 

An appeal in drainage proceedings may suspend all 
proceedings before the lower court or board. 


58. Mo—Drain Dist. No. 4 v Wa¬ 
bash R Co, 116 S.W. 649, 216 Mo. 
709. 

59 . Mo —Western Tie, etc, Co v. 
Naylor Drain Dist. Co., 126 S W. 
499, 266 Mo 420 

19 C J p 670 note 85. 

60 . Mo —Western Tie, etc, Co. v 
Naylor Drain. Dist. Co., supra 

61 . Ark — Craiirhead County Drain. 
Dist V Stuart, 147 S W. 460. 104 
Ark 113. 

19 C J p 670 note 87 

62 . Ark —Cross County Dram. Dist. 

V. Rolfe, 161 SW. 1034, 110 Ark. 
374—Craighead Drain Dist. v 
Stuart, 147 S W. 460, 104 Ark 113 

63 . Ind—Smith v. Gustin, 80 N E 
969, 81 NE. 722, 169 Ind 42 

64 . Ind —Pittsburgrh, C, C & St 
L R Co V Mosher, 141 NE 322, 
193 Ind 577 

19 CJ p 670 note 91. 

65. Kan —Shreves v. Gibson, 92 P 
584. 76 Kan 709. 

19 C J p 670 note 92 

66 . Ind —Spriggs v. State, 66 N E 
693. 67 N E. 992, 161 Ind 225 

67 . Iowa—Shaw v. Nelson, 129 N. 

W. 827, 150 Iowa 559 

08 . Okl —Oklahoma County Drain. 
Dist No 5 V Ferrell, 122 P. 698, 
32 Okl 381. 


69 . Ind —Neibert v. Long, 111 N E 
612, 184 Ind 494. 

19 C J p 671 note 96 

70. Minn —^Anderson v. Meeker 

County, 48 NW 1022, 46 Minn 
237 

19 C J. p 671 note 97. 

71. Iowa—Bedford v Carroll Coun¬ 
ty, 144 N.W. 301. 162 Iowa 688 

19 C J p 671 note 98 

72. Iowa—Bedford v Carroll Coun¬ 
ty, supra. 

73. Ind—Kosta v Zickmund, 165 
NE 433. 200 Ind 606 

19 C J p 671 note 6 
Vacation entry ineffective 

A mere vacation entry, as of the 
ninety-flrst day after final judgment 
in drainage proceedings, that certain 
parties came ex parte and "showed" 
that, more than two months before, 
they had filed motions for ni‘W trial, 
of which no record or written min¬ 
ute appears to have been made, can¬ 
not revive a right of appeal which 
has lapsed by reason of their failure 
to file a bond within thirty days, 
and a transcript within sixty days 
thereafter .so as to permit perfec¬ 
tion of an appeal by filing a tran¬ 
script after 88 days more—Pitts¬ 
burgh, C, C & St. L R Co V. Mos¬ 
her. 141 NE 322. 193 Ind 5T7. ^ 

Correcting record 

On an appeal from an order of 
board of supervisors of a drainage 
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district overruling objections filed to 
the report of the engineer, the dis- 
tru t court has jurisdiction to cor¬ 
rect the record of the acts of the 
board of supervisors —Appeal of 
Board of County Com’rs, 187 P 694, 
106 Kan 316. 

74. HI —Okaw Valley Outlet Drain¬ 
age Dist V Springman. 178 N E. 
64. 346 111 400 

19 C J p 671 note 7 
Controls recitals in order 

Bill of exceptions containing all 
evidence controls recitals in final or¬ 
der establishing drainage district — 
Okaw Valley Outlet Drainage Dist 
V Springman, supra 

75. Ill—Hansmeyer v Indian Creek 
Drainage Dist No. 2, 120 N E 321, 
284 111 468 

19 C.J. p 671 note 8 

76 . Ill —Burroughs v. Donner, 118 
NE 400, 282 Ill 299 

19 C J p 671 note 9 

77 . Ind—Blemel v Shattuck, 33 N. 
E 277, 133 Ind 498 

78 . Ind —Board of Com'rs of Ad¬ 
ams County v Fennig, 6 N E 2d 
639, 211 Ind 411. 

19 C J p 671 note 12 

79. Ind —Prough v Prough, 91 N. 
E 337, 174 Ind 67 

19 CJ p 672 note 13 

80 . Ind—Smith v. Gustin, 80 N.E, 
959, 81 N E 722, 169 Ind 42. 

19 C.J. p 672 note 14. 
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An appeal from the determination of the county 
board in drainage proceedings suspends all proceed¬ 
ings had upon questions in issue before the board, 
and subsequent proceedings under the order ap¬ 
pealed from are void, although the order be sus¬ 
tained by the appellate court it has been held 

that where, pending appeal by remonstrators from 
an order establishing a drain, the drain is construct¬ 
ed no stay of proceedings being had or applied for 
and the order is reversed, the petitioners for the 
dram are not liable in a civil action for injuries to 
remonstrators* lands, resulting from the construc¬ 
tion of the dram. *3 In some jurisdictions it is held 
that the general statutes regulating supersedeas on 
appeal from judgments and orders of county courts 
do not apply to orders establishing drainage dis- 
tricts,^^ but that a judge of the appellate court 
might, nevertheless, in the exercise of its appellate 
and supervisory jurisdiction, restrain the commis¬ 
sioners from taking further steps to establish the 
district pending the appeal, notwithstanding a pro¬ 
vision of the drainage statute that no appeal there¬ 
in provided should be allowed to delay the organi¬ 
zation of the district The lower court has been 
held to have no authority to make a second order 
establishing a district while an appeal from a void 
original order was pending in the appellate court.*® 

d. Review and Disposition of Cause 

(1) In general 

(2) Trial de novo on appeal 

(3) Judgment and disposition of cause 


(1) In General 

All presumptions are In favor of the Jurisdiction of 
the lower court and the regularity of the proceedings 
therein where there is no contrary showing, and general 
rules prevail as to harmless error. 

On appeal from an order or judgment of a court 
of general jurisdiction in which drainage proceed¬ 
ings are commenced, all reasonable presumptions 
are in favor of the jurisdiction of the lower court 
and the regularity of the proceedings therein, where 
there is no contrary showing in the record, or where 
all the facts upon which the correctness of the judg¬ 
ment appealed from depends are not set out m the 
record,**^ but it cannot be presumed that the ad¬ 
mission of incompetent evidence was harmless.** 
The general rules relating to the review of ques¬ 
tions of fact by the appellate court,*® and to the dis¬ 
regard of errors not prejudicial to the party com¬ 
plaining,®® apply to appeals in drainage proceed¬ 
ings. 

(2) Trial de Novo on Appeal 

(a) In general 

(b) Evidence 

(c) Trial 

(a) In General 

On appeal the case stands for trial de novo and under 
some statutes the issues may be tried by a Jury. The 
scope and extent of review depend on statutory provi¬ 
sions. 

On appeal to the court from an order of the 
board of county commissioners or other inferior 
tribunal in drainage proceedings, the case stands for 


81. Ill —Frahm v. Craij? Drain 
Di.*?! Com’rs. 65 N E 649, 200 Ill 
233 

19 C J p 671 note 1. 

82. Ind —Meelian V. Wiles, 93 Ind 
52 

83. Ind —Thomp.son v Reasoner, 24 
NE. 223, 122 Ind 454, 7 I. R A 
495 

84i Ark—Stranpways v. Ringffold, 
153 SW 619, 106 Ark. 433 

19 C J p 671 note 4 

85. Ark—Stran^ways v. Rlngreold, 
supra 

86. Ark—Tavlor v Bav St Francis 
Drainage Dist 11, 284 S W 770. 
171 Ark 285 

87. Ind—Click v Arnold. 149 NE 
178. 197 Ind 350—Chicago. I & 
'Ll R Co V. Norman, 130 NE 853, 
191 Ind 114 

Mich —^Whlte v. Palmer, 206 N W 
539, 233 Mich 32. 

19 C J. p 672 note 15. 

Bxteut of presnxnption 

Where only the remonstrances to 

the second report of the drainage 

commission were in the record, pre¬ 


sumptions in favor of the judgment 
overruling them do not require them 
to be disregarded on appeal, on the 
theorv that they may relate to mat¬ 
ters which were not objected to in 
the llrst report, so that the objec¬ 
tions were waived by remonstra¬ 
tors—Northern Indiana Land Co v 
Carlin. 127 NE 197. 189 Ind 324 

88. Ind—Click v. Arnold, 149 NE 
178. 197 Ind. 350 

89 Ind—Papenbrook v White, 141 
NE 804, 194 Ind 17. 

Iowa—Hixson v. Joint Boards of 
Sup’rs of Iowa and Benton Coun¬ 
ties. 178 NW 349, 189 Iowa 244 
Ky —Board of Drainage Com’rs of 
Ballard County v. Illinois Cent R 
Co, 261 SW. 236, 202 K> 735 
Minn—Petition of Siblcrud, 182 N 
W. 168. 148 Minn 347 
Miss —Elmore v Alexander, 134 So 
144, 160 Miss 361 

Wis—In re Catflsh River Drainage 
Dist., 187 NW 673, 176 Wls 607. 
19 C J p 672 note 16. 

Record not containing all evidence 
Judgment establishing drain 
would not be reversed on ground of 
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insufficiency of evidence, where all 
evidence was not in record—Noel v. 
Van Fleit. 187 NE 832, 205 Ind 
657 

90 . Ind.—Click v Arnold, 149 N E. 
178 197 Ind 350—l»apenbroi>k v 

White, 141 NE 804. 194 Ind 17. 
Ky—Williams v Wedding, 176 S W. 
1176, 165 Ky. 361 

Minn—.Tudicial Ditch No 7 v Ow¬ 
ens. 171 NW 564, 142 Minn 178. 
10 C J p 672 note 17. 

Error cured 

Error by the circuit court in re¬ 
stricting the purpose for which doc¬ 
uments and records of proc eedings 
before the county commissioners 
were admitted in evidence, on appeal 
from the order of the commission¬ 
ers establishing the ditch, to proof 
of the 3 uri.sdiction of the county 
commissioners, was cured when the 
court denied the protestants’ motion 
for judgment, based on the ground 
that such records did not make a 
prima facie case for petitioners —In 
re Drainage Ditc h No 12. Minnehaha 
County. 182 N W. 770. 44 S D 157. 
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trial de novo, and not as a case on review,^ ^ and 
such issues may, under some statutes, be tried by a 
jury,®2 while under others they are tried in equi¬ 
ty.®® The decision on appeal from the report of 
viewers should be reached without reference to the 
conclusion reached by the viewers or board.®^ 

Scope and extent of review. The scope and ex¬ 
tent of review on trial de novo are governed by the 
applicatory statutes.®® 

Pleading a^vd amendments. On appeal in proceed¬ 
ings de novo before the circuit court, the petition 
to the board of commissioners for the establish¬ 
ment of a drain may be amended,®® but pleadings 
in the circuit court arc not contemplated by the 
statute,®*^ and the question as to the qualifications 
of appraisers appointed by the board cannot be 
raised by a demurrer.®® It has been held, however, 
that a demurrer filed on such appeal may be treat¬ 


ed as a motion to dismiss, and sustained as such if 
the facts alleged by petitioners were insufficient to 
warrant the order appealed from.®® 

(b) Evidence 

General rules as to evidence apply In trials de novo 
on appeal. 

The burden which rests upon petitioner, on the 
hearing before the board, of proving the allegations 
of the petition as to the necessity and utility of the 
proposed drain, where a remonstrance has been filed 
controverting such allegations, continues on trial de 
novo on appeal,^ but appellant has the burden of 
showing error in the proceedings.® The general 
rules relating to the admissibility of evidence,® and 
its weight artd sufficiency,^ ^Pply to trials de novo 
on appeal in drainage proceedings. Such parts of 
the proceedings below as can be considered as 
pleadings to show the issues are admissible in evi¬ 
dence,® but the report and findings of the viewers 


91. Iowa —Thompson v. Board of 

Sup’rs of Buena Vista County, 206 
NW 624, 201 Iowa 1099 

Ky—Adams v Horn, 222 S W. 95. 
188 Ivy. 333. 

Minn —In re Judicial Ditch No. 9, 
Big Stone County. 208 NW 417 
167 Minn 10—In re County Ditch 
No 34, 170 N.W. 883, 141 Minn 440 
Miss—Anderson v. Rimmer, 116 So 
543. 150 Miss 353 

SD—In re Drainage Ditch No. 12, 
Minnehaha County, 182 N W. 770, 
44 SD. 167. 

Tenn —Obion County v. Coulter, 284 
S W. 372, 153 Tenn 469. 

19 O.J. p 672 note 21. 

92. Tenn—Obion County v. Coulter, 
supra—Drainage Dist. No 4, Mad- 
i»5on County v Askew, 204 S.W 
984, 140 Tenn 314. 

19 C J p 672 note 22. 

Order confirminsr or amendinflT report 
An order establishing a public 
drainage system and confirming or 
amending the report of viewers In 
no way changes the rule of evidence 
bearing upon issue raised by a de¬ 
mand for a jury to assess benefits 
—Judicial Ditch No. 7 v. Owens, 171 
NW. 564. 142 Minn. 178. 

93. Iowa—Prichard v. Woodbury 
County, 129 N W. 970, 150 Iowa 
665—In re Nishnabotna River 
Impr. Dist No 2, 123 N.W. 769, 
145 Iowa 130. 

94. Minn—In re Judicial Ditch No 
9. Big Stone County, 208 N W. 
417, 167 Minn. 10. 

19 C.J. p 672 note 24. 

95. Ind—^Bechtold v. Wagner, 192 
N.E. 889, 208 Ind 1—Benbow v 
Gray, 128 NE 607, 193 Ind 269, 
rehearing denied 139 NE 658, 193 
Ind 269. 

Kan.—^Appeal of Board of County 


Com rs. 187 P 694, 106 Kan. 315 
19 C J p 672 note 26. 

Discretion of board 

The superior court, on appeal 
from order of board of county com- 
missioner.s establishing drainage 
district, under Remington Code 1915 
§ 3909, will not review the board’s 
exercise of its discretion in estab¬ 
lishing the district, but will merely 
inquire into the jurisdiction of the 
board, the legality of the prt)eeed- 
ings, and ascertaining whether traud 
or grossly arbitrary action is estab¬ 
lished by the record—In re Drain¬ 
age Dist. No 10 of King County, 
204 P. 1050, 119 Wash 8. 

Oronads of appeal 

An order establishing a judicial 
ditch IS not appealable on an appeal 
taken to review a rea.sscssment of 
benefits and damages—In re Judi¬ 
cial Ditch No 2, 175 N.W. 102, 144 
Minn 257. 

ICeandered lake 

On appeal to district court from 
order of a county board granting a 
drainage petition affecting a mean¬ 
dered lake, the sole question is 
whether the lake is properly subject 
to drainage, under the statutes re¬ 
lating to lakes of substantial public 
use—In re County Ditch No. 34, 170 
NW. 883, 141 Minn. 440. 

90. Ind.—Coolman v. Fleming, 82 
Ind. 117. 

19 C J. p 673 note 27. 

97. Ind —Campbell v, Parker, 83 
Ind 449 

19 C J. p 673 note 28. 

96. Ind —^Kellogg v. Price, 42 Ind 
360. 

99. Ind.—Spahr v. Schofield, 66 Ind 
168. 


1. Ohio—Sever v Ciimmissioners 
of Favette County, 13 Ohio NP, 
NS. 585 

19 C J p 673 note 32. 

2. Iowa—Hixson v. Joint Boards 
of Sup'rs of Iowa and Benton 
Countie.s, 178 N W. 349, 189 Iowa 
244. 

19 CJ p 673 note 33 
Delay in perfecting appeal 

Objectors who delayed perfecting 
of appeal to district court until aft¬ 
er the contract for a drain had been 
let and a substantial part of the 
work had been done have a heavier 
burden to establish Iheir right to 
reversal of the order for the dram 
than they would have if their appt al 
had been prosecuted promptly —Hix¬ 
son V. Joint Boards of Sup’rs of 
Iowa and Benton Counties, supra. 

3. Iowa.—Mason City, etc, R Co. 
V. Wright County. 116 N W. 805 

Minn—Judicial Ditch No. 7 v. Ow- 
en.s, 171 N.W 564, 142 Minn 178 

4. Ind. — Jackson Civil Tp. v. Dar- 
row, 134 NE. 779. 192 Ind 136 

Iowa—Shaw v Board of Sup’is of 
Greene County, 192 N W 525, 195 
Iowa 545—F..lder v Hockett, 176 
NW. 242, 188 Iowa 1289. 

Ky —^Wells v. Board of Drainage 
Com’rs of Muhlenberg County, 35 
S W 2d 886. 237 Ky 539—Burbank 
V Jones. 241 S W. 358, 194 Ky. 

830 

Minn—In re Judicial Ditch No 9 
of Nobles County, 205 NW 442 
164 Minn. 490—In re Judicial 
Ditch No. 12, Renville County, 180 
NW 119, 147 Minn. 290. 

19 C J p 673 note 36. 

5. Ind —Bennett v. Meehan, 83 Ind. 
566, 43 Am.R. 78. 
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have been held not competent evidence® although 
the contiary has been held under some statutes.*^ 
The jury may, in examining and determining the 
matter appealed from, consider in evidence facts 
made known to them personally from an actual 
view of the premises.® 

(c) Trial 

The rules of law which govern the conduct of the 
trial of civil actions generally have been applied to trials 
de novo in drainage proceedings. 

The rules of law which govern the conduct of 
the trial of civil actions generally have been applied 
to trials de novo in drainage proceedings.® On ap¬ 
peal from a decision in favor of petitioners, where 
the case is tried de novo, the petitioners are entitlec 
to open and close the case.^® Amended exceptions 
pertaining to the same subjects raised below may be 
filcd.ii 

(3) Judgment and Disposition of Cause 

An appellata court may properly retain Jurisdiction 
of the proceedings instead of remanding the case to the 
lower court, and, although It cannot decree the establish¬ 
ment of a district substantially different from that under 
consideration In the order appealed from, minor de¬ 
partures from procedure will not invalidate the judgment. 

On appeal the court is limited to affirming or re¬ 
versing the order establishing or refusing to es¬ 
tablish a district, and cannot decree the establish¬ 
ment of a district substantially different from that 
under consideration in the order appealed from,^2 
or one not planned or recommended by a competent 


engineer;^® nor has the appellate court any power 
to establish a district for the benefit of interveners 
who did not appeal.!^ However, as the matter is 
tried de novo, it has been held that the court has the 
same powers with respect to the drain that the 
boards had when the matter was before them.^® 

Where no issue is presented for trial, it is proper 
for the court, after the question of the jurisdiction 
of the commissioners has been determined, to ren¬ 
der judgment on motion affirming the decision of 
the commissioners upon the petition and report.^® 
Under some statutes, the appellate court may prop¬ 
erly retain jurisdiction of the proceedings instead 
of remanding the case to the lower court,or it 
may remand the case to the board of commission¬ 
ers, with directions to enforce its judgment,^® and 
leave to the commissioners the questions of laterals 
and dikes,i® and the county board, on reversal and 
remand, is bound by the determination of the court 
on appeal.It has no power to remand the cause 
at an intermediate stage, with directions to permit 
the filing of a remonstrance which the board of 
commissioners had stricken.^i 

On reversal of a judgment of organization, the 
district is thereafter without legal existence until 
another judgment is rendered declaring the dis¬ 
trict organized,^- and an amendment of the peti¬ 
tion has been held not sufficient to validate the or¬ 
ganization of the district without such judgment.^® 
Minor departures from procedure will not invali¬ 
date the judgment,®^ and the failure of a judgment 


0. Ind—Corey v. Swagger, 74 Ind. 

211 . 

Minn.—Rooney v Stearns Countv, 
153 N.W. 858, 130 Minn 176. 

7. SD—In re Drainage Ditch No 
12, Minnehaha County, 182 N W 
770, 44 S D 157—In re Yankton- 
Clay County Drain. Ditch, 137 N. 
W. 608, 30 SD 79. 

Order inadmissible 

The ordei of the county commis¬ 
sioners establishing a ditch is not 
admissible In the circuit court on 
appeal for the purpose of aiding in 
making out the prlma facie case — 
In re Drainage Ditch No 12, Min¬ 
nehaha County, 182 NW 770, 44 S 
D 157. 

8. Ohio —Lake Erie, etc, R Co v 
Hancock County, 57 N.E 1009, 63 
Ohio St 23 

19 C J p 673 note 38. 

9. Ind—Beery v Driver, 76 NE 
967. 167 Ind 127. 

19 C J. p 673 note 40. 

10. Ind—Wilson v. Talley, 42 N.E. 
362, 1009. 144 Ind 74. 

19 C.J. p 673 note 41. 


11. Ky—Adams v Horn, 222 S W. 
95, 188 Ky 333 

12. Iowa—Hartshorn v Wright 

County Di.st Ct, 120 N W. 479, 
142 Iowa 72 

19 C J p 673 note 42. 

Reversal proper 

Order establishing drainage dis¬ 
trict was properly reversed where 
the project was impossible and 
would merely result in submerging 
different lands—Dean v. Fay Wiight 
Drainage Dist, 206 N.W. 245, 200 
Iowa 1162 

13. Iowa—Hartshorn v. Wright 
County Dist Ct, 120 NW 479. 
142 Iowa 72 

14. Iowa—Hartshorn v. W^right 
County Dist Ct, supra. 

15. SD—In re Shank. 187 NW 
537, 45 SD 297. 

Abandoning laterals 

Where a proposed drainage ditch 
was located entirely within one 
county except for one lateral which 
extended into another county and 
the lateral was rendered unneces¬ 
sary by the construction of another 
drain, the court on appeal after 
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abandoning the unnecessary lateral, 
could establish the ditch solely as a 
ditch of one county—In re Shank, 
supra. 

16. Ind —Metty v Marsh. 23 N.E. 
702, 124 Ind 18. 

Mich—Hflckett v Brown, 87 N.W. 
102, 128 Mi<h 141. 

17. Kv—Handley v. Graham, 219 S. 
W 417. 187 Ky 316 

Minn—In re Judicial Ditch No. 9, 
Big Stone County. 208 NW. 417, 
167 Minn 10 
19 C J p 674 note 48. 

18. Ind—Miller v Wabash R Co.. 
85 NE 967, 171 Ind 109. 

19 C J p 674 note 48. 

19. S D —In re Yankton-Clay Coun¬ 
ty Drain Ditch. 141 NW 393, 31 
SD 496, 137 NW, 608. 30 S D 79. 

20. Minn—Mundwiler v Benteon, 
150 NW 209, 12S Minn 69 


21. Ind—Miller v Wabash R Co, 
85 NE 967, 171 Ind 109 


22. 

Ill —People 

V Bonham, 

121 N. 

E 

559, 286 III 

286. 


23 . 

Ill —People 

V Bonham. 

supra. 

24. 

S D —In re 

Shank. 187 

N W. 


537, 45 S.D. 297. 
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affirming the order of the county commissioners to 
describe the lands through which the drain is to 
be laid is immaterial, where the order appealed 
from, which is properly a part of the record, de¬ 
scribes the drain and the lands affected 

Motion to dismiss appcLil Where the verdict of 
the jury and the judgment of the court provided 
that a ditch was to be constructed on the route as 
set out in the reviewers* report, the objection that 
the report of the reviewers vras not made in ac¬ 
cordance with the law, because the route specified 
in the petition was not followed, cannot be raised 
by an unverified motion to dismiss on that grourid.26 
The overruling of a motion to dismiss an appeal 
from the order of the county commissioners does 
not prevent the court from thereafter sustaining 
the motion before final determination of the pro- 

ceedings.27 

e. Further Appeal; Proceedings after Bemand 

Appeals from Judgments rendered on appeal from a 
lower tribunal are governed by statutory provisions, as 
are proceedings after remand. 

The right of appeal from the judgment of a court 
rendered on appeal from the order of a board of 
commissioners or other inferior tribunal,28 the req¬ 
uisites for such an appeal,22 necessary parties 
thereto,and the scope of review thereon^l are 
governed by statute. 

Proceedings after remand. Where the proceed¬ 
ings and report of a jury in the probate court on 
appeal from an order of the board are reversed and 
remanded, and a second jury impaneled, if the re¬ 
port of the jury is in accordance with the require¬ 
ments of the statute, the probate court may ap¬ 


prove and record it.82 The reversal of an order of 
the court in which the proceedings were instituted 
and the quashing of the proceedings for error com¬ 
mitted in that court does not prevent the drain 
commissioner from filing a new petition,23 and the 
commissioner does not lose jurisdiction by delay in 
beginning new proceedings, where he acts as soon 
as practicable under the circumstances of the case.34 
The legislature has power to provide that a rever¬ 
sal of an order organizing a drainage district shall 
not invalidate the organization as to other persons 
not joining in the writ.35 

Amendment of record on renumd. Where a judg¬ 
ment of the circuit court reversing an order of the 
county court establishing a drainage district is re¬ 
versed, the circuit court has power on remand to 
allow the record of the county court to be amended 
to show the facts conferring jurisdiction.36 

§ 33. - Certiorari 

a. In general 

b. Procedure 

a. In General 

In a proper case, certiorari may be issued on the 
petition of one whose interest will be affected, to review 
proceedings to establish a drain or a drainage district. 

It is a general rule that certiorari will he to re¬ 
view proceedings to establish a dram or a drainage 
district where the court or other inferior tribunal 
before which the proceedings arc had fails to com¬ 
ply with the essential requirements of the statute, 
or otherwise acts without jurisdiction or in excess 
of its jurisdiclion,37 and no appeal or other ade- 


25. Minn —Dowlan v. Sibley Coun¬ 
ty, 31 NW. 517, 36 Minn 430 

20. Ind —Johnson v. Amacher, 86 
NE 1014. 172 Ind 248 

27. Ind—Thompson v. Jasper 
County, 45 NE 519, 148 Ind 136 

28. Cal—Bixler’s App , 69 Cal. 550 
19 C J p 674 note 54 

29. Ind—Hunsucker v Montel, 146 
N E. 110, 198 Ind 557—Benhow v 
Gray, 139 NE 658, 193 Ind 269, 
denying rehearing 128 N.E 607, 
193 Ind. 269. 

19 C J p 674 note 55 

30. Ind — Smith v. Gustin, 80 N E. 
959, 81 NE 722, 169 Ind. 42. 

31. Ind—Benhow v Gray, 139 N 
E 658, 193 Ind 269, denying re¬ 
hearing 128 N E 607, 193 Ind. 269 

19 C J. p 674 note 57. 

lliaqiiallfloatlon of oonunlssioneni 

Where matters were heard de novo 
in chancery court on appeal from 


county board of drainage commis¬ 
sioners’ order, case cannot be re¬ 
versed on ground commissioners 
were disqualified—^Anderson v Itim- 
mer, 116 So 543, 150 Miss. 353 

Pact questions 

(1) Under the statute, proceeding.*? 
for the establishment and Improve¬ 
ment of a drainage dl.stnct are to he 
treated as of an equitable nature, 
and the supreme court is not bound 
by the findings of fact in the court 
below. If satisfied that decision ap¬ 
pealed from IS clearly against the 
evidence, but the united holding of 
the board of supervisors and district 
court in proceedings for establish¬ 
ment and improvement of a drain¬ 
age district is entitled to great 
weight and should be reversed only 
upon very convincing proof that 
there was a failure to give due con¬ 
sideration to the proven facts and 
circumstances.—Shay v Board of 
Sup’rs of Ringgold County, 170 N. 
W. 393, 185 Iowa, 282. 
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(2) Findings of district court, on 
appeal from order of county board 
granting drainage petition affecting 
a meandered lake, with a trial de 
novo, are entitled to .same weight 
as in ordinary cases tried by court 
without a jury—In re County Ditch 
No 34. 170 NW 883, 142 Minn 37. 

32. Ohio —Allyn v. Depew, 28 Ohio 
St 619 

33. Mich—Chase v. Porter, 131 N 
W 106, 166 Mich 21 

34. Mich —Chase v. Porter, supra. 

35. Ill—Aldridge v. Matthews, 100 
NE 536, 257 Ill 202 

19 C J. p 672 note 20. 

36. Ark —Cross County Dram. 

Dlst No 1 V Rolfe, 161 S.W. 1034, 
110 Ark 374. 

37- Ark —Taylor v. Bay St. Fran¬ 
cis Drainage Dlst. 11, 284 S.W. 
770, 171 Ark. 285 

Mo.—State ex rel. Turner v. Pen- 
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quate remedy is provided,^8 or, if provided, has 
been lost without fault on the part of petitioner for 
the writ but where the ;*ight of appeal^® or oth¬ 
er adequate remedy^ ^ is provided, certiorari will not 
lie. 

While the discretion of the lower tribunal will be 
disturbed only when the evidence furnishes no le¬ 
gal basis for the decision of such tribunal,^" the rule 
that certiorari will he only to review acts done in 
the exercise of judicial power, and not those which 
are merely ministerial, executive, or legislative, has 
been applied to an order of a board of supervisors 
creating a drainage district, such order being held 
to be an act of legislation, and the exercise of the 
taxing or police power of the state, not reviewablc 
on certiorari.^8 Where any of the steps in pro¬ 
ceedings to lay out a drain are left by statute to the 
discretion or judgment of designated officers, their 
determination is conclusive and cannot be reviewed 
by ccrtiorari,^^ except for fraud or partiality.**^ 
An ex parte order in a drainage proceeding has 
been held not re viewable on certiorari.^ 8 

The writ of certiorari is not a writ of right, but 
rests in the discretion of the court, and should not 
be allowed where the equity of the case is against 
it,or where the irregularity complained of was 
not prejudicial 8 ^or will it be allowed on merely 
technical grounds, where great public injury woulcP 
result from quashing the proceedings sought to be 
rcviewcd,^8 especially where such objections were 
not raised in the lower tribunal 80 

Persons entitled to zvrit. Persons having an in¬ 
terest in the drainage proceedings, and who were 


parties thereto in substance, although not in form, 
may procure a writ of certiorari,®^ but if it nowhere 
appears in the proceeding to obtain, or in the return 
to, the writ, that the petitioner has any interest to 
be affected, the writ will be dismissed as improvi- 
dently issued.®^ 

Estoppel. One who is cognizant of the irregu¬ 
larities, and participates in the proceedings or fails 
to object, cannot afterward have the proceedings 
quashed to the prejudice of those who were misled 
by his conduct,88 but the mere fact that the petition¬ 
er for certiorari instituted the drainage proceedings 
does not estop him from complaining of unlawful 
acts of the drainage commissioner, if he did not as¬ 
sent thereto.84 

b. Procedure 

In the absence of specific provision In the drainage 
statutes, the procedure on certiorari to review drainage 
proceedings is governed by the rules relating to cer¬ 
tiorari generally. 

The procedure on certiorari to review drainage 
proceedings, in the absence of specific provision in 
the drainage statutes, is governed by the rules re¬ 
lating to certiorari generally.®® 

The owner of land subject to assessment, rather 
than his attorney, should be the nominal plaintiff in 
certiorari proceedings,86 and parties jointly affected 
by the determination of the tribunal before which 
the drainage proceedings were had may join as 
plaintiffs in certiorari proceedings,®^ and where 
dram commissioners of different counties acted 
jointly, as required by statute, in laying out a drain 
through the counties represented by them, they must 


man, 282 S.W 498. 500. 220 Mo 
App 193, citinp corpus Juris. 

19 C J. p 674 note 62. 

38. Minn.—In re Jensen, 198 N W. 
455, 159 Minn 140—State v. Grin- 
deland, 195 NW 781, 157 Minn. 
108 

Mo —State ex rel. Turner v.. Pen¬ 
man, 282 SW. 498. 220 Mo App 
193 

19 C J p 675 note 63. 

39. Mich —Burnett v. Drain Comrs , 
23 NW. 60, 56 Mich 374. 

40. Minn—In re Le Sueur and Rice 
Counties Judicial Ditch No. 3, 230 
NW 481. 180 Minn 132 

19 C.J. P 676 note 65. 

41. Ill —Dees V. Drain. Comrs, 16 
NE 47. 125 Ill 47. 

19 CJ P 675 note 66. 

4a. Minn —In re Judicial Ditch No. 
10, Yellow Medicine, Lyon, and 
Redwood Counties, 194 N.W. 875, 
166 Minn 392. 


43. Cal —Williams v Sacramento 
County, 3 P 667. 65 Cal 160 

19 C J p 676 note 68. 

44. Mo —State v Taylor, 123 S W 
892, 224 Mo 393. 

19 C J. p 675 note 69 

45. N J —Stout V. Hopewell Tp , 25 
NJLaw 202. 

46. Minn —In re Judicial Ditch No 
4. Lac Qui Parle County, 194 N 
W. 1023, 156 Minn. 401 

Regrarded as Judicial prooeeding* 

For the purpose of a review by 
certiorari, a drainagre proceeding is 
to be regarded as a judicial pro¬ 
ceeding —In re Judicial Ditch No 
4, Lac Qui Parle County, supra 

47. Cal —Hagar v. Yolo County, 47 
Cal 222 

19 C J. p 676 note 71. 

48w Mich —Dunning v. Essex Tp 
Drain. Comrs., 7 N.W. 239, 44 

Mich. 618. 

19 C J. p 675 note 72. 

49. Ill.—Deslauries v. Soucie, 78 N. 
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E 799, 222 Ill. 622, 113 Am S.R. 
432 

50. Mich—Harneck v. Walker. 199 
N W 684 227 Mich 655. 

51. Minn—BiKsborrow v Pierce, 

112 NW 274. 101 Minn 271— 

Slate V Isanti County, 107 N W. 
7.t0. 98 Minn 89 

52. Mich—Brady v. Hayward, 72 
NW 233. 114 Mich 326 

19 C J p 676 note 76 

53. Cal —Hagar v Yolo County, 47 
Cal 222 

19 C J p 676 note 77. 

54. Mich—Taylor v. Burnap, 39 
Mich. 739 

55. Strictly limited by statutci 

One desiring to review drain pro¬ 
ceedings by certiorari is limited 
strictly by the statute—Grand Rap¬ 
ids & I Ry Co V Allegan Circuit 
Judge. 168 NW 964. 203 Mich 99. 

56. Mich.—White v Palmer, 206 N. 
W 539, 233 Mich. 32 

57. Iowa—Rlchman v Muscatine 
County. 26 N.W. 24. 70 Iowa 627. 
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all be made defendants.^* It is not necessary that 
all petitioners in the ditch proceeding be named as 
respondents.*® The determination of commission¬ 
ers appointed by the legislature, fixing the bounda¬ 
ries of a taxable area for drainage purposes, cannot 
be reviewed on certiorari directed to the managers 
of a drainage corporation authorized to levy the 
tax, the commissioners not being made parties to 
the writ.*® 

Time for application and laches. Under some 
statutes the proceedings must be brought within 
a specified time, and if not brought within such 
time they cannot thereafter be questioned.*^ In 
the absence of statutory regulation certiorari will 
not be granted if the party desiring a review of the 
proceedings fails to make application for the writ 
within a reasonable timc,*2 unless the court is sat¬ 
isfied that the delay is not due to his neglect.*® 

Notice, Service of the writ on the attorney for 
the petitioners is sufficient notice to them,*^ and it 
is not necessary to serve a copy of the order allow¬ 
ing the writ.** Under some statutes notice of cer¬ 
tiorari must be served upon the drain commission¬ 


er.** 

Review. A petitioner for certiorari must show 
the invalidity of the proceedings,*7 and separate 
proceedings cannot be reviewed on the same writ.** 
Although it has been held that the court will not 
review the facts and evidence on certiorari,*® the 
court will sometimes determine whether there was 
evidence to support an order establishing a ditch. 

In view of a statutory provision that a person ag¬ 
grieved as to damages and benefits may have a jury 
trial, the amount of damages and benefits to par¬ 
ticular lands was held not rcviewable on certiorari 
to review an order establishing a judicial ditch.*^! 
Without a complete record the supreme court will 
act upon the trial court’s certificate as to facts 
therein stated and not otherwise shown by record."^® 
A return which denies allegations in the writ tend¬ 
ing to show that the special commissioners were in¬ 
terested parties and therefore disqualified to act has 
been held conclusive."^® 

§ 34. - Costs and Expenses 

a. In general 

b Liabilities on bonds therefor 


58. Mich—Duflo V Lillbndge, 72 
N.W 181, 114 Mich 360 

59. Minn—State v Nelson, 161 N 
W 714, 163 NW 510, 137 Minn 
265. 

60. N J —Benjamin v. Hiller, 47 A. 
24, 63 NJ Law 145 

61. Mich—Grand Rapids & I Ry 
Co V. Allegan Circuit Judge, 168 
NW 964. 203 Mich 99. 

19 C J p 676 note 85 

Additional writs 

In view of Judicature Act c 12 § 
13, where petitioner proceeded strict¬ 
ly in accordance AMth CompL.1915 
§ 4908, to f^ecure review in circuit 
court of order of drain commission¬ 
ers. and commissioners were unable 
to make return of proceedings had 
before probate court and special 
commissioners in proceedings cul¬ 
minating in order, application for 
additional writs of certiorari, di¬ 
rected to probate judge and special 
commissioners, should have been 
granted, although time specified by 
above-mentioned section for bring¬ 
ing certiorari had expired —Grand 
Rapids & I Ry. Co v. Allegan Cir¬ 
cuit Judge, supra 

62. Mich—In re Lantis, 9 Mich 
324, 80 AmD. 58 

19 C.J. P 676 note 86. 

63. Mich—Bresler v. Ellis, 9 N.W. 
439, 46 Mich 335—Wright v. Row- 
ley, 7 NW 235, 44 Mich 557. 

64. Minn—State v. Nelson, 161 N. 
W. 714, 163 N.W. 610, 137 Minn 
265. 

65. Minn.—^State v. Nelson, supra. 


66b Mich —Kenyon v. Ionia County, 
101 NW 851, 138 Mich 544 
19 C.J p 676 note 90 

67. Minn—State v District Court. 
Murray County, 168 N.W. 184, 140 
Minn 375. 

Insufficieiit showing 

An owner of land, who did not 
question the necessity of a drain but 
only the proceedings and return, w^as 
held not to have made such a show¬ 
ing on certiorari as to invalidate the 
proce<*dings—Jean v. Moeller, 183 N 
W 6, 214 Mich 239. 

68b Mich—Harneck v. Walker, 199 
N W. 684. 227 Mich 655. 

19 C.J. p 676 note 92 

Before probate conrt and commis¬ 
sioners 

Whether or not a landowner ob- 
j'ected to irregularities in the drain¬ 
age proceedings before the probate 
court, as he was required to do by 
statute, held not determinable in the 
absent e of a writ of certiorari 
against the probate court, such writ 
against the drain commissioner not 
being sufficient to review question — 
Harneck v. Walker, supra. 

Pirst and second hearing 

An order on the first hearing in 
drainage proceedings, under the stat¬ 
utes by the court or county board of 
all questions of propriety, practica¬ 
bility, and public utility, or benefit of 
the proposed Improvement, cannot 
be reviewed on certiorari sued out 
in review of the final order confirm¬ 
ing the proceedings had in laying the 
ditch in compliance with the first 

328 


order—In re Judicial Ditch Nb 6 in 
Freeborn County, 194 NW. 40|2, 156 
Minn 95 

69. Mich—Patterson v Mead, 112 
N W. 742, 148 Mich. 659 

70. Settled case or certificate neces¬ 
sary 

The sufficiency of the evidence to 
sustain an order of the district court, 
made in the course of drainage pro¬ 
ceedings, and lirought to the supi erne 
court for review on a writ of cei- 
tioran, cannot be considered with¬ 
out a settled case or certifbale of 
the tiial judge as to the accuracy of 
the record returned, but the in- 
cjuiry IS limitc^d with questions of 
law disclosed by the return to the 
writ—State v Nelson, 176 NW J81, 
145 Minn 31—State v. District Court. 
Murray County, 168 N W. 184, 140 
Minn 376. 

71. Minn —State v District Court, 
Murray County, supra. 

72- Minn—State v. Nelson, 161 N. 
W. 714, 163 N.W. 510, 137 Minn. 
265. 

Presumption of regularity 

Record on certiorari to review or¬ 
der of district court establi.shing a 
judicial ditch held to contain nothing 
overcoming presumption given by 
statute to order establishing the 
ditch, that proceedings prior there¬ 
to had been regular, including the 
notice of final hearing—State v Dis¬ 
trict Court, Murray County, 168 N. 
W. 184, 140 Minn 375. 

73. Mich.—Roberts v. Smith, 72 N 
W. 1091, 116 Mich. 6. 
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c. Expenses recoverable 

d. Proceedings for allowance or recov¬ 

ery 

a. In General 

The liability for costs in proceedings to establish a 
drain or drainage district is usually dependent on statu¬ 
tory provisions, and ordinarily, on the refusal to estab¬ 
lish, the iiability is on petitioners. 

The liability for costs in proceedings to establish 
a drain is determined either by the drainage stat- 
utes'^4 or by statutes relating to costs in civil ac¬ 
tions generally."^® 

Generally, where a remonstrance is sustained, or 
the proceedings dismissed for any reason, the liabil¬ 
ity for costs IS on petitioners,"^® except, in some 
jurisdictions, where failure to sustain the proceed¬ 
ings IS due to the negligence or fault of the drain 
commissioner.^^ Xhe petitioners arc not charge¬ 
able with the costs, however, where the drain com¬ 
missioner found that the drain was necessary, but 
that Its route should be somewhat different, and 
special commissioners found that the dram was nec¬ 
essary as applied for by petitioners, and not as 
changed by the commissioner,"^® nor arc petitioners 
liable for expenses incurred by commissioners aft¬ 
er the county court erroneously held the iiclition 
sufficient, declared the district organized, and ap¬ 
pointed commissioners,"^® nor where, after the im¬ 
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provement is ordered, further proceedings are en¬ 
joined.®® Where the finding is against the re¬ 
monstrance for any cause, the remonstrator is liable 
for the costs occasioned by the remonstrance.®^ If 
the remonstrance is sustained in part, judgment for 
costs will be entered in favor of remonstrant as to 
all issues on which he succeeded, and against him 
as to those issues on which he failed.®^ In case 
one of several remonstrants withdraws, he escapes 
all liability for costs thereafter created in conse¬ 
quence of the remonstrance,®® 

Lmhility of drainage district. Under some stat¬ 
utes when a drainage district is established the dis¬ 
trict, and not the petitioners, is liable for the costs 
of organization,®^ and, on dismissal or refusal to 
confirm the report, judgment may be rendered 
against the district for costs and expenses.®® The 
board of county commissioners has been held not 
empowered to execute a bond for expenses incident 
to the formation of a drainage district.®® 

Liability of county. In some jurisdictions the 
county is made primarily liable for the preliminary 
expenses, as well when the proceedings are dis¬ 
missed, as when the ditch is established, the county 
being entitled in the former case to reimbursement 
to the amount of the bond given by petitioners for 
the drain and in the latter case from the assess¬ 
ments collected.®"^ The legislature may, however. 


74. Ga—Uoard of Diainnj^f Com'rs 
of Jackson County Drainajfe Dist 
No 2 V Caiey. 118 S K 445, 30 
Ga App 378 

Minn - Cottonwood County v Eich- 
iift, 233 N W. 2‘M. 181 Minn 481 
NC—State Hoard of Affnculture v. 
White Oak-Hiicklo Drainage Dist., 
‘)8 S K 597, 177 NC 222 
19 C T p 676 note 96 
PercentAg'e tax on land 

Debts incur? cd in formative stag:c 
of drainage di'^trict should, on aban¬ 
donment of project, be liquidated by 
percentage tax on realty—Atchison, 
T & S F Ry Co v Drainage Dist. 
No. 1 of Lyon County. 1 P 2d 253, 133 
Kan 586, 82 ALR .552. 

Setroactive effect 

Statute providing: form of action 
by which liability of signers of drain¬ 
age ditch petition for preliminary ex¬ 
penses may be enforced may be given 
retroactive effect, but statute pro¬ 
viding new procedure for enforcing 
liability of signers of drainage ditch 
petition cannot be given retroactive 
effect—Brookings County v. Sayre. 
220 NW. 918, 63 SD 350 

75. Iowa.—In re Bradley, 91 N.W 
780, 117 Iowa ^72 

19 C.J. p 676 note 97. 

Bpeoiflo items 

The expenses and per diem of com¬ 


missioners of a drainage district can¬ 
not be taxed as court costs in pro¬ 
ceedings to abolish the distiict, since 
the right to costs as such rests en¬ 
tirely upon statutory provisions, and 
specific items cannot be taxed as 
costs unless a statute clearly gives 
authority therefor—Deneen v De- 
neen. 127 NE 700, 293 Ill 453 
Vnaathorized items 

A fee bill, including fees and ex¬ 
penses not audited or allowed bv 
the court, has been held unauthorized 
and that pai t of the bill void —Hunt¬ 
er Land & Development Co. v Jatk- 
son, 243 S.W. 436, 210 Mo App 548 

76. Minn.—Cottonwood County v 
Eichner, 233 NW. 294, 181 Minn. 
481 

19 C J. p 676 note 98. 

Services of engineer 

Petitioner for drainage district is 
not liable for services of engineer 
after abandonment of organization, 
unless work was necessary to pres¬ 
entation of petition notwithstanding 
he knew of employment and work 
being done and failed to repudiate 
services —Looker v Buente, 156 N 
E. 385, 325 Ill. 402 

77. Mich—Gable v Deal, 126 N.W. 
429, 161 Mich. 343. 

19 C.J. p 676 note 99. 
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78. Mieh —Hall v. Palmer, 20 N. 
W. 49. 54 Mich 270 

79. HI —Goudv V Mayberry, 111 N. 
E 526, 272 111 54 

80. Ind—I.ake County v Jarnecke, 
74 NE 520, 164 Ind 658. 

81. Ind —IVrkins v. Hayward, 31 
NE 670, 132 Ind 95 

19 CJ p 677 note 4. 

82. Ind —Steele v Empsom, 41 N. 
K 822, 142 Ind. 397. 

19 CJ p 677 note 5 

83. Ind—Munson v. Blake, 101 Ind. 
78 

84. Mo—Fitch V McCormack, 144 S, 
W. 897, 162 Mo App 277. 

N C —State Board of Agriculture v. 
White Oak-Buckle Drainage Dist., 
98 SE 597, 177 NC 222. 

19 CJ p 677 note 7. 

85. Idaho —In re Drainage Dist No. 
5, Bonner County, 228 P. 881, 39 
Idaho 477 

86. Okl —Fry v. Swift, 22 1’ 2d 94, 
164 Okl 4. 

87. Minn —Cottonwood County v. 
Eichner, 233 NW 294, 181 Minn. 
481—Swift County Bank v Tra¬ 
verse County. 202 NW 827. 162 
Minn 258, followed in Swift Coun¬ 
ty Bank v. Traverse County, 206 N. 
W. 1007, 162 Minn. 260. 

19 C.J. p 677 note 8. 
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-compel counties benefited by the laying out of new 
districts to pay the preliminary expenses regardless 
of reimbursement.*^ In other jurisdictions the 
county is not liable for such expenses where the 
proceeding is dismissed and the drain never estab¬ 
lished.*® A county appealing from a judgment re¬ 
quiring payment of its apportioned share of cost 
is not chargeable with interest on the sum appor¬ 
tioned.®® 

Liability of engineer. An engineer who extends 
the drain beyond the limits named in the petition is 
not liable to the county, on dismissal of the proceed¬ 
ings, for expenses incurred, where he acts in good 
faith, and exercises proper care and skill.®^ 

b. Liabilities on Bonds Therefor 

Where petitioners give a valid bond for the payment 
of costs and expenses In case the drain is not established, 
recovery may ordinarily be had against the obligors on 
the bond 

In those jurisdictions in which petitioners are re¬ 
quired to file, with their petition, a bond conditioned 
for the payment of costs and expenses in case the 
drain is not established, as shown supra § 22, recov¬ 
ery may be had against the obligors on the bond.®^ 
However, there is no liability on the bond where the 
county commissioners order the drain established, 
although in an independent action to which petition¬ 
ers were not parties the order was vacated for fail¬ 
ure of the commissioners to comply with the law,®* 


and the obligors on the bond are not liable where 
the petition is granted, but the proceedings are sub¬ 
sequently enjoined;®^ nor are they liable for ex¬ 
penses incurred by the commissioners after an order 
for establishment of a dram has been made, where 
such order was subsequently vacated by the board,®5 
the liability in such case being on the county.®® 

It has been held that the giving of a bond for costs 
will not prevent recovery against petitioners inde¬ 
pendently of the bond.®*^ Where, however, some of 
the petitioners fail to sign the bond, they are not 
personally liable for the preliminary expenses on 
failure to establish the drain,®* and in the absence 
of the statutory bond to cover costs and expenses 
the party performing services has been held without 
relief on failure of the project.®® Where the stat¬ 
ute under which the proceedings are had has been 
declared unconstitutional, the bond is unenforce- 
able,i and where the county is not liable for the 
preliminary expenses incurred, but voluntarily pays 
them. It is not entitled, upon rejection of the peti¬ 
tion, to reimbursement from petitioners and the 
sureties on such a bond.2 

c. Expenses Eecoverable 

The nature of the expenses and the items thereof 
that may be recovered with respect to proceedings re¬ 
lating to the establishment of drains vanes with the 
statutes of the different Jurisdictions. 

The nature of the expenses in drainage proceed- 


Kearina 

The preliminary expenses in drain¬ 
age proceedings may be paid by the 
county without a hearing, where the 
county knows them to be just and 
true.—Itasca County v. Ralph, 175 
NW. 899. 144 Minn 446. 

88 . Miss—Yazoo County v. Grable, 
72 So. 777, 111 Miss 893 

19 C J. p 677 note 9. 

89. Ark—Gibson v. Hempstead 
County, 212 SW 99. 139 Ark. 26. 

Ind—State v Kaufman, 117 NE 
643. 186 Ind 602 

90l Miss —Yazoo County v Grable, 
72 So. 777. Ill Miss. 893. 

91. Minn.—Mille Lacs County v 
Kennedy. 152 NW 406, 129 Minn. 
210 . 

92. Ark.—Gibson v Hempstead 
County, 212 S.W 99. 139 Ark 26 

Minn—Cottonwood County v Eich- 
ner, 233 N W. 294, 181 Mmn 481 
19 C.J. p 677 note 14 
]>hiq.iiallllcatloii of vnpervlsor 

Sureties on bond for payment of 
expenses in connection with petition 
for establishment of drainage district 
held not released from liability there¬ 
on, because disqualified member took 
part in proceedings of board of 


supervisors, where his vote was not 
deciding vote, and claims on which 
he did not vote exceeded amount of 
bond —Monona County v. Gray, 206 
N.W. 26, 200 Iowa 1133. 

ITew survey or change of plan 

Sureties on bond for payment of 
expenses in connection with petition 
for establishment of drainage dis¬ 
trict, held not released from liability, 
in view of statutes, because a new 
survey was made, where many of 
bench marks of previous surveys 
were destroyed and cross sections of 
€>xisting ditches would change, and 
engineer could not safely accept 
those made three years before, nor 
because by last reports of engineer 
all lateral ditches were eliminated 
from plans of improvement as pro¬ 
posed in petition, where such de¬ 
parture was merely a change of plan 
by which purpose of proposed im¬ 
provement was to be accomplished 
—Monona County v. Gray, supra. 
Bxtent of ItobUlty 

Where bond for payment of costs, 
incurred in connection with petition 
for establishment of drainage dis¬ 
trict, conformed to statutes, surety's 
liability was not limited to fair and 
reasonable cost of preliminary sur¬ 
vey. and submission of question of 
fair and reasonable cost to Jury was 
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properly refused.—Monona County v. 
Gray, supra. 

Notice 

Notice to member of board of 
supervisors of alleged agreement of 
sureties on bond for payment of ex¬ 
penses, that all who signed the pe¬ 
tition for drainage district should 
sign the bond held not notice to coun¬ 
ty.—Monona County v. Gray, supra. 

93. Minn.—Freeborn County v. 
Helle. 117 NW 153, 105 Minn. 92. 

94. Ind —Lake County v. Jarnecke, 
74 NE 520, 164 Ind 658 

19 C.J p 677 note 16. 

96. Neb—Holmvlg v. Dakota Coun¬ 
ty, 134 N.W 166, 90 Neb 576— 
State v. Ross, 118 N.W. 85, 82 Neb 
414 

98. Neb.— Holmvig v. Dakota Coun¬ 
ty, 134 N.W. 166, 90 Neb 676. 

97- Iowa.—In re Bradley, 91 NW. 
780, 117 Iowa 472. 

98. Minn—McLeod County v. Nut¬ 
ter, 126 N.W 1100, 111 Minn. 345. 

99. OKI—Lindsey v Gamble, 31 P. 
2d 128, 167 Okl. 566 

1. Iowa —Carroll County v. Cuth- 
bertson, 114 NW. 17, 136 Iowa 

458. 

3. Iowa.—Carroll County v. Cuth- 
bertson, supra. 
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ings for which recovery may be had against the 
county, the drainage district, or the landowners af¬ 
fected, and the amount and items thereof, are to be 
determined by the statutes of the various jurisdic- 
tions.3 If the district is abolished because the cost 
of the improvement exceeds the benefits, only claims 
for preliminary expenses incurred in the formation 
of the district may be recovered, and claims for per¬ 
manent work cannot be allowed.^ 

Attorneys* fees. Under some statutes attorneys’ 
fees in proceedings for the establishment of a drain 
cannot be made part of the cost of construction and 
charged against either the landowners affected or 
the county/^ while under other statutes such fees 
may be allowed ® In the absence of a statute au¬ 
thorizing It, attorneys cannot recover fees for serv¬ 
ices in organizing a drainage district,^ nor can the 
attorneys of landowners recover from the district 
for their services in resisting the allowance of 
claims against it,*^ or for securing the repeal of a 
law creating the district.® Under some statutes it 
is held that attorneys’ fees for collecting assess¬ 
ments arc properly included in the item '‘incidental 


§ 34 

expenses,” and are payable out of funds raised.^® 

Jurors* fees. The county in which drainage pro¬ 
ceedings are brought is liable for the fees of jurors 
appointed to assess damages and benefits,!^ notwith¬ 
standing the drainage district extends through sev¬ 
eral counties.^2 

d. Proceedings for Allowance or Recovery 

The method of auditing and allowing claims for ex¬ 
penses in drainage proceedings and recovery thereof 
are generally regulated by statutes. 

The method of auditing and allowing claims for 
expenses in drainage proceedings is frequently reg¬ 
ulated by statute.^® Under some statutes the board 
of commissioners may issue certificates of indebt¬ 
edness secured by the bond of the petitioners and 
the right to recover may be maintained on the 
bond.Under other statutes, the county board 
may allow bills and compel petitioners to pay the 
costs and expenses after dismissal of a county ditch 
proceeding,without notice to petitioners, in the 
absence of fraud or mistake,^® and the county 
board’s determination is final in the absence of an 
appeal.l'^ However, it has been held that while 
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3. Ga—Board of Drainage Com'rs 
of Jackson County Drainage Dist. 
No 2 V Carey, 118 S.E 445, 30 
Ga App 378 

Minn —In re Judicial Ditch No. 4, 
Murray County, 200 N W. 833, 16t 
Minn 66 

19 C J P 678 note 23 

Helmburseineat of landowner 

Under statute.s which expressly 
provide for preliminary investiga¬ 
tions, etc, the commissioners of a 
drainage ditch are authorized and 
required to reimburse a landowner 
for moneys advanced and prelimina¬ 
ry work done by the landowner — 
Virginia-Carolina Farms Co. v Board 
of Drainage Com’rs of Carteret Coun¬ 
ty, 101 SE 608, 178 NC. 661. 

Ahandonmont of xioxtion 

The board of county commission¬ 
ers, upon modification of original 
plans for drainage district, cannot 
allow charge of engineer’s expenses 
not incurred in connection with the 
plans, specifications, and profiles sub¬ 
stantially as recommended in his re¬ 
port, or expenses incurred in a plan 
which was the substantial abandon¬ 
ment of that originally favorably re¬ 
ported on, or with expenses of plans, 
and specifications on ditches situated 
in locations, which were independent 
of the district as originally peti¬ 
tioned for and favorably reported on, 
but where drainage district as final¬ 
ly formed contained two small ditch¬ 
es instead of one ditch, as originally 
planned, the cost Incident to the sur¬ 
vey, etc., of the one ditch for which 
the two were substituted was prop¬ 


erly charged against the district, 
where the construction of the two 
ditches was more feasible, economi¬ 
cal. and serviceable than the con¬ 
struction of only the one ditch ac¬ 
cording to original plan —Shoultes v 
Quast, 187 P 356, 109 Wash 610. 

4. Ark—Thibault v. McHaney, 177 
S W. 877, 119 Ark 188. 

19 C J P 624 note 80. 

Quantom mernlt 

Where a district was abandoned 
before an assessment of betterments 
was completed, engineers were en¬ 
titled to compensation only on a 
quantum meruit basis, and allowance 
made to engineers under contract 
with provision agreeing to pay ten 
per cent above amount actually ex¬ 
pended in case drainage district was 
abandoned was proper item to con¬ 
sider in determining whether settle¬ 
ment was fair—W R Heagler & 
Sons v Biggs. 287 S W. 752, 172 Ark. 
144 

5. Ky.—Bennett v. Knott, 112 S W. 
849 

19 C J. p 678 note 25. 

6. Miss —Jones Bayou Drainage 

Dist V Sillers, Clark & Sillers, 91 
So 693, 129 Miss. 13. 

Wash.—Shoultes v. Quast, 187 P. 

356, 109 Wash 610. 

19 C J. p 678 note 26. 

Pacta ooiuildcred 

Where a district was abandoned so 
that attorneys were entitled to com¬ 
pensation only on a quantum meruit 
basis, it was proper to consider not 
only the skill and learning of the at¬ 
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torneys, but the fact that no actual 
benefits resulted —W R Heagler & 
Sons v. Biggs, 287 SW 752, 172 Ark. 
144. 

7. Ark—Sain v. Bogle, 182 S W. 616, 
122 Ark 14. 

19 C J p 678 note 27 

8. Ark —Thibault v McHaney, 192 
S W 183, 127 Ark. 1. 

19 C J. p 678 note 28 
9y Ark —Thibault v. McHaney, su¬ 
pra. 

10. U S —Reclamation Dist. No. 108 
V Hagar, C C Cal , 4 Fed 366, 6 
Sawy 567. affirmed 4 S Ct 663, 111 
US 701, 28 LEd. 569. 

11. Ill.—Sexton V. Henderson, 42 
Ill App 234. 

19 C J. p 678 note 31. 

12. Ill.—Sexton v Henderson, supra 

13. Ga—Board of Drainage Com'rs 
of Jackson County Drainage Dist. 

I No 2 V Carey, 118 S E. 445, 30 
I GaApp. 378 
Statute held valid 

Minn—In re Judicial Ditch No. 4, 
Murray County, 200 N W. 833, 161 
Minn. 66. 

14. Okl—Fry v. Swift, 22 P.2d 94, 
164 Okl 4. 

15. Minn —Rice County v. La Croix, 
220 N.W. 1^7, 176 Minn 8, rehear¬ 
ing denied 220 N.W 958, 175 Minn. 
8 . 

16. Minn.—Rice County v. La Croix, 
supra. 

17. Minn.—Rice County v. La Croix, 
supra. 
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settlements made by the board of commissioners 
cannot be regarded as final,they cast upon the 
landowners the burden of proving that the allow- 
ances are inequitable and unjust.^® 

In the absence of a statute authorizing the audit 
and allowance of claims in the drainage proceed¬ 
ing, the claimant may recover in an action at law.^^^ 
In some jurisdictions commissioners or viewers, or 
others rendering services in drainage proceedings 
which have been dismissed, and who were not par¬ 
ties to the proceedings, may, if they proceed in 
time, maintain a petition under the title of the orig¬ 
inal petition to have the proceedings rcdockcted, 
and for an adjudication of the amounts due them 
for their serviccs.^i In some jurisdictions claims 
for expenses may be paid upon the order of the 
court in which the proceedings arc pcnding,22 the 
court being authorized to appoint a referee to re- 
XKjrt on such claims.^3 Some statutes making the 
applicants for a drain liable for costs in case the 
petition is dismissed authorize the drainage com¬ 
missioners, in case the costs are not paid, to main¬ 
tain an action against the applicants to recover 
them 24 However, a statute making the county pri¬ 


marily liable for the preliminary expenses in case 
the proceedings arc dismissed is invalid where it 
fails to provide for notice to the county of the ap¬ 
plication for allowance of the claim,25 but such a 
statute is not invalid because it fails to provide for 
notice to the county of the application for allow¬ 
ance of the claim, where applied to pending pro¬ 
ceedings 26 

The rules as to plcading27 and cvidence26 in civil 
actions generally are applicable in proceedings to 
recover expenses. Thus the burden is on the claim¬ 
ant to show that his claim is valid,29 and in an ac¬ 
tion by a county against sureties on a bond for pay¬ 
ment of expenses the county has the burden of 
showing that it took the bond in good faith.^o 

§ 35. Actions to Set Aside Proceedings 

Ordinarily, drainage proceedings may be set aside only 
in the manner permitted by statute. 

The legality of the drainage district organiza- 
tion,2t or the establishment of the drainage district 
or drain may be set aside or modified only on ap¬ 
peal, as explained supra § 32, or by a direct pro¬ 
ceeding instituted for that purpose .22 Such a pro- 


18. Ark.—W. R Heavier & Sons v. 
Bises, 287 SW 752, 172 Ark. 144 

19. Ark—W. R. Heavier & Sons v. 
Biggs, supra, 

ao. Minn—Kalman v Grant Coun¬ 
ty, 209 NW. 638, 167 Minn. 458 

81. Ind—Past V. Swisher, 107 N.E 

6, 182 Ind 601—Moorehouse v. 

Kunkalman, 96 N E. 600, 177 Ind 
471. 

82. Ind —Agness v. Board of Com’rs 
of Grant County, 166 N E. 30, 89 
Ind App 637. 

19 C.J p 678 note 35. 

Appeal 

An order of the county court in 
proceedings to establish a drainage 
district, which directs the payment 
of warrants, for services by attor¬ 
neys for the district and by the engi¬ 
neer making the preliminary sur¬ 
vey, out of the funds of the dis¬ 
trict, is final, and, under statute, ap¬ 
pealable within BIX months —Calla¬ 
way V. Harley, 166 S.W. 646, 112 
Ark 558. 

83. Minn —State v. O’Brien, 164 N. 
W 817, 138 Minn. 186. 

19 C J p 678 note 36. 

84. Mich —Brown v. Kennedy, 93 
NW 1073, 132 Mich. 464. 

19 C.J P 678 note 38. 

25w Minn—State v. Thirteenth Ju¬ 
dicial Dist Ct, 164 NW. 816, 138 
Minn. 204—State v O’Brien, 164 N. 
W. 817. 138 Minn 186. 

86. Minn —^Kalman v. Grant Coun¬ 
ty, 209 N.W. 638, 167 Minn. 458. 


37. AjDiswer held not to prosont do- 
fensa 

Iowa—Monona County v. Gray, 206 
N.W 26, 200 Iowa 1133. 

28. Iowa.—Monona County v. Gray, 
supra 

ConclaslvanoM of oertilloate as to 
proportionate sluire 

Certification by engineer in charge 
of the preliminary work in proceed¬ 
ing to establish district, as to ap¬ 
portionment of expenses between dif¬ 
ferent counties, under statute pro¬ 
viding that preliminary expenses 
shall be paid by several counties in 
such proportion as the work done 
or expense incurred in the county' 
bears to the whole work done or 
expense created, ’‘to be determined 
by the engineer in charge of the 
work” was conclusive, in the ab¬ 
sence of fraud, as to a county’s pro¬ 
portionate share in county's action 
on drainage bond to rei over ex¬ 
penses incurred and paid by such 
county —^Warren County v. Slack, 182 
N W. 664, 192 Iowa 275. 

Evldenoe lield suAcient 
Minn—In re Judicial Ditch No. 4, 
Murray County, 200 N.W. 833, 161 
Minn. 66 

29. Ark—ThibauU v. McHaney, 177 
S W 877, 119 Ark 188. 

30. Iowa.—Monona County v. Gray, 
206 N.W. 26. 200 Iowa 1133. 

31 . Ill—Village of Mt. Prospect v. 
Reese, 174 N.E 48, 342 Ill. 216— 
People v. Welch. 96 N E. 991, 262 
Ill. 167. 


La—Chiara v Lafourthe-Terrebonne 
Drainage Dist , 105 So 418, 159 La. 
422 

Mo —Inter-River Drainage Dist. of 
Missouri v. Henson, App., 99 S W. 
2d 866 

Quo warranto as remedy see the C 
J S title Quo Warranto § 4, also 61 
C J. p 314 note 76 

32. Ind —Board of Com’rs of I^a 
Port© County v Sum my, 140 N E 
913, 193 Ind 456—Steenburg v 

Kyle. 121 NE 637, 188 Ind 26. 
Mich—Sterling Bank of Sleeper & 
Chamberlain v. Scott, 204 NW 135, 
231 Mich 362. 

Modification on vacation order see 
supra { 29. 

l^lmitatlon of time for suit 

Suit attacking legalily of creation 
of drainage district, because pait of 
land included in such district was 
embraced in another district, brought 
later than sixty days after the cre¬ 
ation of such district, is not main¬ 
tainable, whore, under the constitu¬ 
tion and statutes, if validity of elec¬ 
tion of special tax or bond issue au¬ 
thorized is not raised within sixty 
days after creation of drainage dis¬ 
trict, authority to issue bonds, reg¬ 
ularity thereof, and of taxes neces¬ 
sary to pay same are conclusively 
' presumed, and no court has authori¬ 
ty to inquire into such matters — 
Chiara v. Lafourche-Terrebonne 
Drainage Dist., 105 So. 418, 159 La. 
422. 

State only, and not county or 
township, can question regularity of 
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ceeding: cannot be maintained by one whose land, 
or the assessment thereon, will not be affected by 
the drainage complained of.33 

Under some statutes, a court of equity may cor¬ 
rect errors, not constituting jurisdictional defects, 
in drainage proceedings,or, at the suit of a prop¬ 
erty owner, may test the validity of the organiza¬ 
tion and enjoin the formation of a district not cre¬ 
ated under the statute.^® Under other statutes, er¬ 
rors and irregularities in the drainage proceedings 
must be taken advantage of by certiorari,and if 
such remedy is not pursued within the time speci¬ 
fied therefor, the validity of the drainage proceed¬ 
ings cannot thereafter be questioned 111 any suit in 
law or equity ,37 but if there is an entire want of 
jurisdiction of the proceedings to establish the dis¬ 
trict and construct drains, it is not necessary to re¬ 
sort to certiorari, as a suit in equity will be to set 


aside the proceedings.^* 

§ 36. Collateral Attack on Proceedings 

a. On organization 

b. For establishment of drains 

a. On Organization 

The legality of the organization of a drainage dis¬ 
trict ordinarily cannot be collaterally attacked, except 
for defects which show that it has no de facto existence 
or the organization is void for want of Jurisdiction. 

It IS an established rule of law that where a bona 
fide attempt has been made to organize a drainage 
or reclamation district, and such district exists as a 
dc facto corporation, the legality of its organiza¬ 
tion cannot be collaterally attacked for irregulari¬ 
ties and defects not affecting the jurisdiction of the 
tribunal by which it was created,^^ nor inquired in- 


proctcdlnf^ to intorporato drainaETf* 
district under \alid law—Hoard of 
Com'rs of L\on bounty v Hernheisel, 
254 P *171. 12:1 Kan 204. 

Action to enjoin county commis¬ 
sioners frcim including' lands of plain¬ 
tiffs within the district because the 
uncontradict(‘d evidence showed that 
the lands would not be benefited by 
the drainage is a direct attack on 
tho proc eedings for organization of 
Iho district—Coates v Hoard of 
Com’rs of Prowers County, 205 P. 
94^, 71 Colo 241 

Motion In cause 

An attack by motion to dismiss 
drainage proceedings is not a col¬ 
lateral but a direct attack—Peters 
V. Griffee, 8 NE 727, 108 Ind 121 

Allecrations of fraud m including 
land in district are held insufficient 
on demurrer—Simmons v Dover 
Drainage Dist., 113 So 383, 93 Fla 
10*15 

Parties to proceedixLgs 

Where a bill is filed to set aside 
chain proceedings, and restrain col- 
lec lion of assessments, and it ap¬ 
pears that complainants have no in¬ 
terest further than to escape assess¬ 
ments for benefits, townships not li¬ 
able to such assessment were not 
proper parties complainant—Clinton 
Tp V Teachout, 111 NW 1052, 150 
Mich 124. 

IBvidence 

(1) In suit to test validity of drain 
proceedings, evidence was held to 
show that drain constructed was a 
dram and not a sewer—Hankinson 
V Deake, 251 NW 418, 265 Mich. 
1 

(2) Evidence did not show that 
•district was not legally established, 
or that proceedings were entirely 
void —Lincoln v Moore, 194 N.W. 
299, 196 Iowa 152. 


33. Minn—Stale v Nelson, 159 N. 
W 75S. 161 NW 576, 13G Minn 
272 

34. Wis —Miller v McManus, 200 N 
W 684, 185 Wis 62 

35. Tex —Trimmier v Carlton, Civ 
App. 264 S W 253, affirmed 296 
S W 1070. 116 Tex 572 

Change of election contest to snit to 
test validity of organization of dis¬ 
trict 

Tex—Trimmier v Carlton, Civ App , 
264 S W 253, affirmed 296 S W 
1070, 116 Tex 572 
Statute not inhibiting suit 

A statute providing that no suit 
to eonlesl or enjoin validity of for¬ 
mation of any district created under 
the act, or bonds issued thereun¬ 
der, shall be permitted except hy 
.state, does not inhibit suit by prop¬ 
erty ow'ner to enjoin formation of 
district created not under the act. 
hut through board of commissioners 
on which the act confers no Juris¬ 
diction or suit to enjoin formation 
by vote and by electors which the 
act does not authorize, or suit to en¬ 
join issuance of preliminary notes 
—Trimmier v. Carlton, supra. 

ISguity will not Interfere w^ith pro¬ 
ceedings establishing drainage dis¬ 
trict, whore statutory procedure for 
creation and establishment of such 
district and assessment of damages 
or benefits has been substantuillv 
followed —Hoover v Board of Com’rs 
of Garvin County, 13 P 2d 207, 157 
Okl. 225. 

36. Mich —Lake Tp , Macomb Coun¬ 
ty v. Millar, 241 NW 237. 257 

Mich. 135—Squier v Nash, 215 N. 
W. 387, 240 Mich 146 

Certiorari generally see supra § 33 

37- Mich.—Township of Clarence v. 

333 


Dickinson, 115 NW 57, 151 Mich. 
270. 

19 C J p 680 note 51 Fc]. 

38. Mich —Meyering Land Co. v 
Speneir, 263 NW 777, 273 Mich. 
703—Lake Tp , Macomb County v. 
Millar, 241 NW 237, 257 Mich. 
135—Fuller v. Cockerill, 239 N W. 
203, 257 Mich 35. 

39. U S —Greene v. Uniacke, CCA. 
Flci, 46 F 2d 016, certiorari denied 
51 set 493, 283 US 847, 75 L Ed. 
1455—Board of Drainage Com'rs 
of Pender County Drainage Dist. 
No 4 v Lafayette Southside Hank 
of St Louis, CCANC, 27 P 2d 
286 

Ariz —In re Bonds of Drainage Dist. 
No 4, in and for Maricopa County, 
205 P 806, 22 Ariz 48, reversing 
103 P 833, 22 Ariz 31 
Ark —Ltimberson v Hoard of Com’rs 
of Drainage Dist No 16, 234 S W. 
986, 150 Ark 624 

Cal - lai< kehc* v Reclamation Dist. 
No 2054, 238 P 760, 73 Cal App 
361 

Colo —Coates v. Hoard of Com’rs of 
Prowers County. 205 P. 943, 71 

Cc»lo 241 

Ill —Diainage Com’rs of Dist No 2 
of Town of Havana v. Mansfield. 
180 NE 630, 348 Ill 50—Village 
of Mt Prospect v Reese, 174 N E. 
48, 34 2 Ill 216—I’eople v Ehler, 
170 N.E 1, 338 Ill 67 
Kan—Kimmel v. Wolf River Drain¬ 
age Dist, 25 P 2d 585, 138 Kan. 
209 

Mo —State ex rel Chamberlin v. 
Grand River Drainage Dist of Cass 
and Hales Counties. 278 S W 388, 
311 Mo 309—State ex inf Mc¬ 
Allister ex rel. Manion. v. Albany 
Drainage Dist.. 234 SW 339, 290 
Mo 33—State ex rel McBride v. 
Sheetz, 214 S W. 376. 279 Mo 429— 
Inter-River Drainage Dist of Mis¬ 
souri V. Henson, App., 99 S.W.2d 
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to at the suit of an individual.^® The legality of 
the organization of the district cannot be ques¬ 
tioned by a landowner in assessment proceedings,^^ 
nor in a suit to collect drainage assessments or tax¬ 
es nor in a suit to enjoin the collection of an as- 
sessmcnt^3 or the construction of drains.^^ 


However, the rule prohibiting collateral attack 
does not preclude one from asserting that the dis¬ 
trict has no de facto existence,^® as that it was or¬ 
ganized under a void statute nor does such rule 
preclude one from asserting that the proceedings 
were void for want of jurisdiction.^^ If the pro- 


865—Norborne I^and Drainage Dlst 
Co of Carroll County v. Stratton, 
App. 260 RW 509 

N.M—Strickland v Ellett, 199 P. 
1016, 27 isr M 2^8 

Tenn—S M Williamson & Co v 
Shelton. 11 S W 2d 882, 158 Tenn 
166—Shelby County v Anderson. 
10 Tenn App 437 

Tex—Goldman v State, Civ App , 
263 S W 1097 
19 C J p 631 note 63. 

Conclu«?i\eness of determination as 
to lands benefited see supra § 7 
ProoeedixLfiTs held collateral within 
role 

(1) Proceedings for creation of 
another district including same ter¬ 
ritory—Foutch V Zempel, 163 NE 
546, 332 Ill 192. 

(2) Suit against district and drain¬ 
age contractors for damages to crops 
from retardation of fiow of water — 
Greenwell v A V AVills & Sons, 239 
SW. 678. 210 Mo App 651. 

(3) Other proceedings held colla¬ 
teral see 19 CJ p 633 note 63 [a]. 
Plndlaga or orders held eoncluaive 

as against collateral attack 

(1) Including land within drain¬ 
age district already within another 
district, and running main ditch 
across land —People v Ehler, 170 
NB 1. 338 Ill. 67. 

(2) That due and legal notice was 
given—Spring Creek Drain. Dist v. 
Joliet Highway Comrs, 87 N E 394, 
238 Ill 521—19 CJ. p 633 note 63 
[b] 

(3) That petition was sufficient — 
People V Ehler. supra. 

(4) That petition was sufficiently 
signed —Yolo County Reclamation 
Dist. No 537 V Burger, 55 P. 166, 
122 Cal 442 

19 C.J. p 633 note 63 [c]. 

Decision of county court on pe¬ 
tition for establishment of a drain¬ 
age district is an adjudication, and 
facts involved in the hearing cannot 
be inquired into in a collateral pro¬ 
ceeding—Rees V Valley View Drain¬ 
age Dist., 199 P 178, 101 Or 65. 

40l Ran.—Wolf River Drainage 

Dist. of Robinson v. Nigus, 3 P 2d 
648, 133 Kan 742 

Mo. —State ex inf McAllister ex rel 
Manion v Albany Drainage Dist, 
234 SW. 339, 290 Mo 33—Barnes 
V. Missouri Valley Constr Co., 165 
S.W. 723, 257 Mo 175, Ann Cas 
1916C 34. 

N.C.—Spencer v. Wills, 102 S B. 276, 
179 N.C. 176. 


Or —Tyree v. Crystal Dist Impr 
Co.. 126 P 605, 64 Or. 251 
^uo warranto as proper remedy see 
the C J S title Quo Warranto § 
4, also 51 CJ. p 314 note 76 

41. Ark —Less Land Co v. Fender, 
173 S W 407, 119 Ark 20. 

19 CJ p 634 note 65. 

42. U S.—Duval Cattle Co. v Hemp¬ 
hill. CCA Fla, 41 F2d 433—Hemp¬ 
hill V. Certain Lands in Baldwin 
Drainage Dist, D C Fla., 9 F 2d 
81. 

Ill —People V Howes, 177 N E 708, 
315 III 20—People v. Prather, 153 
N K 382. 322 Ill 280—People v 
Brad.shaw. 1.16 N E 466, 303 Ill 
558—People V Leavens, 123 N E 
54 5. 288 III 447 

K.v—Bard v Board of Drainage 
Com'rs of Hickman County, 118 S 
W 2d 1013, 274 Ky 491. 

Mo—State ex rel Ross, to Use of 
Drainage District No 6 of Pemis¬ 
cot County V. Criddle, 85 S W 2d 
77, 336 Mo 1229—State ex rc*! 

Strickland v Rawls, 226 S W. 889— 
State ex rel McBride v Sheelz, 214 
SW 376, 279 Mo 429—State v. 
Wilson, 116 SW. 549, 216 Mo 216— 
Inter-River Drainage Dist of Mis¬ 
souri V. Henson, App., 99 S W 2d 
865—State ex rel. Kersey v. Sims, 
App, 286 S W 832, transferred, 

see 274 S W. 359. 309 Mo 18—State 
ex rel Kearsey v Coleman, App., 
274 SW. 1108 

N C.—Board of Drainage Com'rs of 
Forsyth County Dist No 2 v Jarv¬ 
is, 191 SE 514, 211 NC. 690. 

Tox —Goldman v. State, Civ.App., 263 
SW. 1097 

Wash —Snohomish County v An¬ 
drews, 257 P. 851, 144 Wash. 320. 

19 C.J p 634 note 65. 

Error of courty in exeroise of Its 
Juxisdictiou, in entering a Judgment 
of organization of a drainage district, 
cannot be taken advantage of in pro¬ 
ceedings to enforce a delinquent spe¬ 
cial assessment —^People v Shan¬ 
non. 134 NE 318, 302 111 186. 

Doss of corporate identity 

An objection, in an application for 
Judgment and sale of lands for delin¬ 
quent drainage assessments, that 
since its organization the district hod 
been absorbed by another district, 
goes to the legality of its organi¬ 
zation and cannot be made therein.— 
People V. Welch, 96 N E 991, 2'62 
Ill 167 

Question of xli^te or ownership of 
lands incorporated within drainage 
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district could not be raised in pro - 
ceeding by district to collect special 
drainage taxes, nor could it be shown 
in such proceeding that persons 
named in petition or articles of as- 
.sociation and in Judgment Incor¬ 
porating district were not the true 
owners of lands, since it would be 
presumed that court found that par¬ 
ties named as owners w’ere the true 
owners —Inter-River Drainage Dist 
of Missouri V. Henson, Mo App, 99 
SW.2d 865. 

43. Kan —Union Pac R Co v. 
Board of Com'rs of Leavcnw'orth 
County, 110 P 855, 89 Kan. 72 

19 C J p 635 note 66 

44. Kan —Euler v Rossv ille Drain¬ 
age Dist, 235 P 95, 118 Kan 363 

19 C J p 635 note 67. 

46. Ark —Lamberson v Board of 
Com’rs of Drainage District No 16, 
234 S W 986, 160 Ark 624—Markie 
v Hart, 191 S W. 24, 126 Ark. 
416 

19 C.J p 635 note 68. 

Illegality on face of record 

If a Judgment of incorporation of 
a drainage district and the record 
proper show on their face that the 
Judgment was Invalid, or insufficient 
to incorporate the lands in a drain¬ 
age district, the Judgment may be 
collaterally attacked —Inter-Uiver 
Drainage Dist of Missouri v Hen¬ 
son, Mo.App , 99 S W 2d 865. 

Evidence outside record is Inad¬ 
missible to impeach a judgment in¬ 
corporating a drainage district—In¬ 
ter-River Drainage Dist. of Missouri 
V. Henson, supra. 

46. Ark—Markie v. Hart, 191 S W. 
24, 126 Ark. 416. 

Mo —Garden of Eden Drainage Dist 
V Bartlett Trust Co., 60 S W.2d 
627, 330 Mo. 554, 84 A L H 1078 

47. Ark—Gibson v Lower Running 
Water Drain Dist, 191 S W. 908, 
127 Ark. 165. 

Iowa—Cordes v Board of Sup’rs of 
Hamilton County, 196 N.W. 997, 
197 Iowa 136 

Mo —State ex rel Ross, to Use of 
Drainage District No. 6 of Pemi¬ 
scot County V Criddle, 85 S W.2d 
77. 336 Mo 1229. 

19 C J. p 636 note 70 
Eefects on face of record show¬ 
ing want of Jurisdiction are grounds 
for a collateral attack.—State ex rel. 
Ray V. Arcadia Timber Co., 204 S.W. 
500. 274 Mo. 663—19 C.J. p 635 note 
70 [b]. 
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ceedwigs to organize a district are void for want of 
jurisdiction and there has been an adjudication to 
that effect, the invalidity may be set up in a pro¬ 
ceeding to organize another district, where the offi¬ 
cers of the first district object on the ground that 
a district including the lands of petitioners already 
exists.^® 

Invalidity of drainage law. Where the act un¬ 
der which a district was organized is unconstitu¬ 
tional, a bill in equity will he to enjoin the district 
officers from proceeding to collect assessments,^^ 
or to otherwise enforce the act.®® 

Extension of boundaries of district. The rule 
forbidding collateral attack on the legality of the 
organization of a drainage district applies equally 
to proceedings for the annexation of land to an ex¬ 
isting district.®! The objection is not available to 
defeat an assessment on the annexed land, or the 
collection thereof.®^ 

b. For EstabliBlmient of Drains 

Proceedings for the establishment of drains cannot 


§ 36 

be collateraliy attacked, except for fraud or collusion, 
or for Jurisdictional defects. 

It IS a general rule that proceedings under a stat¬ 
ute providing for the establishment of drains can¬ 
not, in the absence of fraud or collusion, be collat¬ 
erally attacked for mere informalities or irregulari¬ 
ties not amounting to jurisdictional defects.®® A 
landowner cannot assail such proceedings in a suit 
to enjoin or set aside an assessment,®^ or to en¬ 
join the construction of the drain,®® or to enjoin 
the obstruction of the flow of surface waters,®® or 
to quiet title against a purchaser of the lands at a 
tax sale,®"^ nor can he raise such objections as a de¬ 
fense to an action to enforce an assessment.®® 

Fraud. Drainage proceedings may be attacked in 
a collateral proceeding for fraud or collusion,®® 
such as by a suit for equitable relief.®® 

Jurisdictional defects. Drainage proceedings may 
be collaterally attacked where they are not merely 
irregular, but are void for jurisdictional defects,®! 
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48. Ill —Aldrldfire v Matthews, 100 
N E. 536. 257 Ill. 202. 

49. Ill —Herschbach v. Kaskaskia 
Island Sanitary & Eovee Dist, 106 
N.E. 942, 265 Ill 388, 

60- Miss—Belzoni Drain Commn. v. 
Winn, 53 So. 778, 97 Miss 359. 

61- Mo —Honey Creek Drainage 
Dist V Farm City Inv. Co, 32 S. 
W 2d 753. 326 Mo 739. 

19 CJ p 635 note 74. 

62. Ill —Kickapoo Drain Dist. v. 

Jaekson, 99 NE 596, 255 Ill. 504 
19 CJ P 636 note 75 

53. Ind—Penn v Duoomb, 12 N E. 
2d 116, 213 Ind 133, denying re¬ 
hearing 10 NE2d 733 
Mich—Squier v Nash, 216 NW. 387, 
240 Mich 146. 

Minn—Garrett v Skorstad, 173 N 
W. 406, 143 Minn 256—Fletcher v. 
Glencoe Ditching Co . 170 N.W 692, 
141 Minn 440, rehearing denied 170 
NW 880, 141 Minn 440 
N M —Lake Arthur Drainage Dist. 
V. Board of Com’rs of Chaves Coun¬ 
ty. 222 P 389, 29 N.M. 219. 

Or—Arstill v. Fletcher, 187 P. 864, 
95 Or 308. 

19 CJ. p 680 notes 50, 61. 

Collateral attack on. 

Allotment for repairs see infra § 
47. 

Assessments see infra 5 74. 
Kaadamns to compel payment of 
assessment against municipality lev¬ 
ied or assessed by a drainage district 
is in nature of application for judg¬ 
ment and order of sale of property 
for delinquent assessments, and is 
therefore a collateral proceeding.— 


Kickapoo Drainage Dist. v. City of 
Mattoon, 120 NE 256, 284 Ill. 393 
Kotion to set aside Judgment en¬ 
tered on the report of drainage com¬ 
missioners assessing benefits is a 
collateral attack on the drainage pro¬ 
ceedings —Long V. Kuch, 47 N E 166, 
148 Ind 74, 

Petition to sat aside Judgment, es¬ 
tablishing the drain, is not a col¬ 
lateral attack on the Judgment — 
Penn v. Ducomb, 12 N E 2d 116, 213 
Ind 133, denying rehearing 10 N.E 
2d 733. 

Jtidgment approving oliaage of 
plans by a drainage district is con¬ 
clusive in collateral proceedings as 
to the power of the district to make 
the change —People v Spring Lake 
Drainage & Levee Dist., 97 N.E. 1042, 
253 Ill. 479. 

54. Ind—^Williams v. Osborne, 104 
NE 27, 181 Ind. 670 
N.Y—Beadle v. Orleans County, 265 
NYS. 629, 148 Misc 302. 

19 C J p 681 note 52 
Validity of assessment 

Under a statute providing that the 
collection of drainage taxes shall not 
be enjoined for any informality in 
the proceedings, the failure of the 
drain commissioner’s record to show 
when the minutes of the survey were 
delivered to him will not invalidate 
the assessment of a tax in a suit to 
enjoin construction of the drain.— 
Flynn Tp. v. Woolman, 95 N W. 667, 
133 Mich 608. 

56^ Ind —Williams v Osborne, 104 
N.E 27, 181 Ind. 670. 

19 C.J. p 681 note 63. 
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56. Minn —Garrett v. Skorstad. 173 
NW 406, 143 Minn 256 

57. Ind—Reed v Kalfsbeck, 46 N. 
E. 476, 46 NE. 466, 147 Ind 148— 
Brosemer v Kelsey, 7 N E 569, 
106 Ind 504 

58. Ind—McBride v. State. 30 N.E. 
699, 130 Ind 525 

19 C J. p 681 note 56. 

69. Or—Arstill v. Fletcher, 187 P. 
854, 96 Or 308 

19 C J. p 680 note 60, p 683 note 
63 

Piudiugs as to benefit to lands 

The determination of the board 
of dram commissioners that lands 
are benefited by a drain is conclu¬ 
sive, except in case of fraud —Ber¬ 
gen Tp v. Nelson County, 156 N W. 
559, 33 N.D. 247—19 C.J. p 680 note 
50 [a]. 

60. Mich —Clinton v. Spencer, 229 
NW 609, 250 Mich 135. 

Flagrant irregularities which con¬ 
stitute a hardship to property own¬ 
ers and the extravagant use of tax¬ 
payers’ money give rise to construc¬ 
tive fraud, which may be made a 
ground for equitable relief where 
plaintiff acts promptly—Clinton v. 
Spencer, supra. 

61. Ill.—People V Leavens, 123 N. 
E 545. 288 Ill 447—People ex 
rel Com’rs of North Pork Outlet 
Drainage Dist. v. Schwartz, 244 
Ill App 137. 

19 CJ. p 681 note 56 
Defects held Jurisdictional 

(1) Failure to obtain assent of 
township boards—Chandler v. Heis- 
ler, 116 N.W. 626. 163 Mich. 1. 
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such as want of proper notice,** and if there is an 
entire want of jurisdiction it may be taken advan¬ 
tage of at any time.** In case of jurisdictional de¬ 
fects, the party entitled to complain may sue to set 
aside or enjoin the collection of assessments,*^ or 
to enjoin the construction of the drain,®* except 
where there is a plain and adequate remedy at 
law.*® The presumption, however, is in favor of 
jurisdiction, and if a court or board which has ju¬ 
risdiction of the subject matter, and which is re¬ 
quired to determine all jurisdictional questions, ad¬ 
judges, cither expressly or impliedly, that proper 
notice was given, its decision is conclusive on col¬ 
lateral attack, unless the record shows affirmatively 
that no notice was given.®^ Whether proper notice 


has been given or not is a jurisdictional question; 
and where there is some notice and the court acts 
under it, the proceedings will stand as against col¬ 
lateral attack.®* 

§ 37. Restraining Construction of Drain 

An injunction to restrain the construction of a drain 
will lie to prevent injury to property by flooding or oth¬ 
erwise, unless the complainant has an adequate legal 
remedy. 

While, as stated in § 36, supra, proceedings to es¬ 
tablish a dram cannot be collaterally attacked by a 
bill to enjoin construction of the improvement, ex¬ 
cept in case of jurisdictional defects in the proceed¬ 
ings, an injunction may be awarded to prevent in¬ 
jury to property by flooding, or otherwise,®* except 


(2) Failure to give notice of let¬ 
ting of contract for construction — 
Hogne V. People, 79 N E. 662, 224 
111. 449 

(3) Invalid bond accompanying pe¬ 
tition —Casey v. Burt County, 81 N 
W. 851. 59 Neb. 624. 

Mere Improper use of power 
by the court will not render its 
judgment void where courts possess 
broad power respecting the estab¬ 
lishment of public drains.—American 
Steel Dredge Works v. Board of 
Com’rs of Putnam County. 85 N E 
1, 170 Ind 571, transferred, see App , 
82 NE 995. 84 N E. 19—19 QJ. P 681 
note 56 [f] 
l^oss of jurisdiction 

Where supervisors of a town, sit¬ 
ting as a special tribunal for the 
establishment of a drain, lose juris¬ 
diction by failure to perform any 
necessary step in their proceeding, 
their determination becomes wholly 
void, and may be attacked both col¬ 
laterally and directly—Fra.ser v 
Mulany, 109 N W. 139, 129 Wis 377. 

Jurisdictional defects must he 
pointed out by pleadings or evidence 
— I'eople < X rel. Com’rs of North 
Fork Outlet Drainage Dist. v 
Schwartz, 244 111 App. 137. 

68. Wis —Fraser v Mulany, 109 N. 

W. 139, 129 Wis 377. 

19 CJ p 681 note 57. 

Averment of want of notice 

A bill foi an injunction on the 
ground of want of notice of the pro¬ 
ceedings, must show want of knowl¬ 
edge of the existence of such pro¬ 
ceedings in time to appear and con¬ 
test them —Omaha & N. P. R Co v 
Sarpy County, 117 N W. 116, 82 Neb 
140—19 CJ. p 682 note 58 [d] 

63. Mich—Lake Tp., Macomb Coun¬ 
ty V Millar, 241 N.W. 237, 257 
Mich. 136. 

Proceeding's held void 

Where the petition is for the es¬ 
tablishment of a drainage district 
and the construction of a drain, but 
the drainage commissioner constructs 


a sewer, the proceedings are void and 
advantage may be taken thereof at 
any time—Lake Tp , Macomb Coun¬ 
ty V. Millar, supra. 

64. Mich—Hoffman v. Shell, 115 N 
W 979, 151 Mich 669. 

19 C J. p 682 note 58 

65. U S —Crapo v. Hazelgrecn, Ind . 
93 F. 316. 35 CCA 314 

Iowa—Maasdam v. Kirkpatrick, 243 
N.W. 145. 214 Iowa 1388 
Mich —Fuller v. Cockenll, 239 N W 
293, 257 Mich. 35 

Ohio —Harshman v Board of Com’rs 
of Greene County, 8 Ohio App 37 
19 C J. p 682 note 59 
ZiLjunction held proper 

(1) To enjoin construction of 
ditch pur«<uant to proceedings of 
county supervisors, in substantial 
respects conducted behind closed 
doors, contrary to statute —Johnson 
v Platte County. 220 N.W 695, 117 
Neb 453 

(2) Where board of supervisors 
were without jurisdiction to order 
construction of ditch —Maasdam v 
Kirkpatrick, 243 N.W 145, 214 Iowa 
1388. 

(3) Where construction was being 
proceeded with without the .approval 
of the chief engineer, as required by 
statute —State ex rel Parker v 
Slonehouse Drainage Dist. No 1, 
Jefferson County, 102 P 2d 1017, 152 
Kan 188 

Where remedy by appeal or cer¬ 
tiorari is inadequate, a suit in equi¬ 
ty may be maintained to restrain 
construction of the drain —Fraser 
V Mulany. 109 N W. 139, 129 Wis 
377—19 CJ p 682 note 60 [aj. 
Scope of hearing 

In suit to enjoin construction of 
drain, plaintiff is not entitled to be 
heard as to the rights of other per¬ 
sons not made parties to the pro¬ 
ceeding, where this did not go to the 
question of power to construct — 
Williams V. Osborne, 104 N E. 27, 
181 Ind. 670. 

06. Minn —Schumacher v. Wright 
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County, 105 N W. 1125, 97 Minn. 
74 

19 C J p 682 note 60. 

E^tatntory remedy not applicable 

Where a st.atute provides that the 
proceedings may be revic'wed by pe¬ 
tition in error and reversed for er¬ 
rors appearing in the reeord, but 
the proceedings are regular on their 
face, and it is shown dehors the 
reeord that there was no jurisdic¬ 
tion, the statutory remedy does not 
apply and an Injunction may be 
granted—Half v Puller 15 N E. 
47.5, 45 Ohio St 495—Rcdfern v 

ILaricock County, 18 Ohio Cir Ct 233. 
10 Ohio Cir Dec 45. 

67, Ind —^American Steel Dredge 

Works V Board of Com’rs of Put¬ 
nam County, 85 NE 1 170 Ind 

571, transferred. App, 82 NE 995, 
84 N E 19 

19 CJ p 682 note 61. 

It is incumbent on party making 
Bnch attack to allege such fails as 
would overcome or exclude all rea¬ 
sonable presumptions in favor of 
validity—BaUinioie & O & C R 
Co V North, 3 N E. 144, 103 Ind 
486. 

ITotice to owners of easements 

Statutory provisions In regard to 
notice to landowners apply also to 
owners of easements in lands, and 
It will be presumed, as against a 
collateral attack, that proper notice 
was given —Indianapolis & Cumber¬ 
land Gravel Road Co v State, 4 N. 
E 316, 105 Ind 37 

Oral testimony is competent to 
impeach the findings of drainage 
commissioners as to giving notice of 
their proceedings —People v Gra¬ 
ham. 117 NE 387, 280 111 303 

68 . Ind—Kepler v. Wright, 35 N.E 
1017, 136 Ind 77. 

19 C J. p 683 note 62. 

09. Mich —Fuller v Cockenll, 239 
NW 293, 257 Mich 35—Arnham 
V Round, 177 N W. 986, 210 Mich. 
531. 

Okl.—Hoover v. Board of Com’rs of 
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where there is an adequate remedy at Iaw7® If the 
only right of plaintiff infringed is his right as a 
citizen and property owner and taxpayer, he should 
join with other taxable inhabitants in a petition for 
equitable relief^^ 

Injunctive relief will be granted only when, and 
to the extent that, the facts alleged and proved 


§ 37 

show that plaintiff has a right thereto.^* A person 
who suffers no irreparable injury cannot enjoin a 
drainage improvement on the ground that the stat¬ 
ute IS unconstitutional,*^^ or on the ground that the 
improvement will cause possible or probable injury 
to land outside the district nor will the con¬ 
struction of a drain be enjoined at the instance of 


Garvin County, 13 P 2d 207, 157 
Okl. 225 

19 C J p 683 note 67. 

Restraining: 

Collection of assessments see Infra 
§ 75. 

Obstruction of drain see infra § 52 
Jurisdiction 

One court cannot assume jurisdic¬ 
tion to correct or modify the orders 
of another court,, which has ample 
power to grant the relief sought, 
and. therefore, cannot grant an In¬ 
junction which in effect would pro¬ 
hibit the execution of the orders of 
Iho first court —Board of Com'rs of 
La Porte County v Summv, 140 N 
E 91 i, 193 Ind 456—Pittsburgh, C. 
C & St L Rv V Williamson, 123 
N E 478, 74 Ind App 106 
Right of appeal denied 

An injunction may be allowed to 
restrain the construction of a dram, 
where it appears that the asse.ss- 
ment for damages for land taken 
was so made and entered as to dc- 
pri\e the landowner of his right of 
appf‘al to the probate court—Miller 
V T^ogan Countv. 3 Ohio Cir Ct 617, 
2 Ohio CirDec 358 

70. Aluh—Duryea v Edinger, 134 
KW 978. 169 Mich 218 

10 C .1 p 683 note 68 
Insolvency of defendant 

A drainage district tfinnot be con- 
sidt red as insolvent and therefore 
unable to respond in damages, so as 
to wan ant an injunction, W’here 
power IS conferred on the county 
< ouri to levy taxes —Barnes v. Mis- 
stiun Valley Constr Co, 165 SW 
723. 2.57 Mo 175, Ann Cas 191.5C 34 
That action for damages will lie 
against the drain commissioner will 
not preclude equitable relief—Brug- 
gmk V Thomas, NW 1019, 125 
Mic h 9 

Remedy provided by statute 

A landowner claiming damage 
from an overflow caused by a drain¬ 
age imrirovement cannot restrain ex¬ 
penditure of district’s funds for con¬ 
struction, w'here a statute affords 
means of payment of any judgment 
he might recover—McFaddin v. Jef¬ 
ferson County Drainage Dist. No 6, 
Tex Com App. 4 S W.2d 33. affirming 
Jefferson County Drainage Dist No 
6 V McFadden, Civ App, 291 S.W 
322. 

71. Mass —Butler v. Selectmen of 
Towm of Wakefield. 169 N E. 498. 
269 Mass 585. 

28 C.J.S.—22 


Taxpayer’s action on behalf of mn- 
nicipality 

A taxpayer of an unincorporated 
village having no solicitor cannot, 
under a statute which provides for 
suits by a taxpayer on behalf of a 
municipality, bring an action in his 
own name solely on behalf of the 
municipality and against tJie county 
commissioners to restrain them from 
proceeding for the improvement of 
a county ditch lying partly within 
the limits of the municipality—Mc- 
Oaslin V. Perrysburg, 30 Ohio Cir 
Ct. 103 

72. Ark —Coffman v St. Francis 
Drainage Dist., 103 S W. 179, 83 
Ark 54. 

Ill —Bay Bottoms Drainage Dist v 
Cache River i:)rainage Dist, 129 N 
K 152, 295 Ill 301 

Iowa—Simpson v Board of Sup’rs 
of Kossuth Countv. 171 N.W 259, 
186 low'a 1034, error dismissed 41 
set 376, 255 US. 579, 65 L Ed 
795 

Kan—Jensen v Buffalo Drainage 
Dist of Cloud County, 84 P 2d 961, 
148 Kan 712 

Mich—Arnham v. Round, 177 NW 
985, 210 Mich 531 

Minn —Bloomquist v. Sanders, 202 
NW 496. 162 Minn 296 
Okl —Hoover v Board of Com’rs of 
Garvin County, 13 P 2d 207, 157 
Okl 225 

Tex—Jefferson County Drainage 

Dist No 6 v McFaddin, Civ App, 
291 SW. 322, affirmed McFaddin 
V JefTerson County Drainage Dist 
No 6. Com App, 4 S W 2d 33 
Restraiiiing assessment and not con¬ 
struction 

Where landowners assessed to pay 
for the construction of a drainage 
system will receive no benefit there¬ 
from, but, on the contrary, will be 
injured, the relief afforded must be 
limited to restraining assessments 
on their lands to pay for the im¬ 
provement and cannot go to the ex¬ 
tent of restraining the construction 
Itself, and the bonding of the dis¬ 
trict as provided by law, the crea¬ 
tion of a district and its bonding be¬ 
ing within the legislative power — 
Coffman v St Francis Drain Dist. 
103 S W 179, S3 Ark 54 

Temporary iujuuctieu 

An injunction will lie at the in¬ 
stance of landowners to prevent the 
construction of a drainage ditch 
which would divert waters from one 
flowing stream into another causing 
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the latter stream to overflow its 
banks and flood the lands of lower 
riparian owners until a time is fixed 
for hearing their claims for dam¬ 
ages and due notice of such hear¬ 
ing given them —Costello v Colfax 
County. 198 N W. 357. 112 Neb. 40. 

Correction of drain proceedings 
as to a company which owned a lot 
across which right of way was not 
obtained by the drain commissioners 
may be decreed In suit by such com¬ 
pany and other landowners to re¬ 
strain letting and constructing of 
the drain —Arnham v. Round, 177 N. 
W. 985, 210 Mich. 531. 

73. US—Orr v Allen, D C Ohio. 
245 F. 486, affirmed 39 S Ct. 23. 
248 US 35. 63 L Ed 109 

74. Tex—Jefferson County Drain¬ 
age Dist No 6 V McFaddin, Civ 
App, 291 SW 322, affirmed Mc- 
P\iddin V Jefferson County Drain¬ 
age Dist No. 6, Com App , 4 S W. 
2d 33 

Znereasing flow of water 

The power of the board of super¬ 
visors to establish a drainage Im¬ 
provement will not, where rightly 
established, be interfered with by a 
court of equity, although through 
the exercise of power a more rapid 
and greater flow will reach a nat¬ 
ural outlet to the possible, or even 
probable, injury of the lower own¬ 
ers; and such improvement will not 
be enjoined on the theory that 
plaintiffs’ lands lie outside the dis¬ 
trict, so that they may not interfere 
in proceedings to establish and ob¬ 
ject to estciblishment and have no 
riunedy by way of damages, since 
the district is not an entity—Maben 
\ Olson, 175 NW 512, 187 Iowa 
1060 

Valuable improvement 

W'here territory within the drain¬ 
age district is large and contains a 
large population, and much of the 
land within the district is flat. wet. 
and not fit for domestic purposes, 
and is a menace to public health, 
but if drained is valuable for many, 
one owning land not adjoining the 
drainage district cannot enjoin the 
construction of improvements by the 
drainage district because of possi¬ 
ble damage to him —Jefferson Coun¬ 
ty Drainage Dist. No 6 v. Me Fad- 
din, Tex Civ App . 291 S W 322. af¬ 
firmed McFaddin v. Jefferson Coun¬ 
ty Drainage Dist. No. 6, Com App. 
4 S.W.2d 33. 
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a party whose land will not be taken or injured,^® 
even if such land will be subject to assessment for 
benefitsA township owning no land as a munici¬ 
pality cannot maintain such a bill on behalf of land¬ 
owners whose lands will be injured.Since equity 
may, by injunction, prevent the illegal use of pub¬ 
lic funds, it may enjoin the construction of a dram 
where the drainapre commissioners conspire with a 
contractor to pay for worthless work installe'^ by 
him in violation of his contract.*^* 

§ 38. Estoppel or Waiver of Objections 

A landowner may, by his acts or omissions, waive 
Irreguiaritles in the drainage proceedings and estop him¬ 
self to deny the legal existence of a drain or drainage 
district. 

Landowners may by their acts or omissions waive 
irregularities in drainage proceedings and estop 
themselves to deny the legal existence of a drain or 
drainage district.^^ A landowner who, having no- 


I tice of every step in the proceedings, stands by 
I without objection, while the drain is being con- 
/ structed, is estopped to contest the validity of his 
f assessment, or otherwise to question the legality of 
the proceedings,*® and such conduct may estop him 
from contesting the validity of the drainage stat¬ 
ute.*^ So, also, where a proceeding to establish a 
drainage system within a district was dismissed, a 
landowner not objecting to the inclusion of his land 
within the district, nor to any of the proceedings 
whereby the liability of the district for preliminary 
expenses was determined, is estopped to question 
an)rthing relative to the tax for such debt,*2 ex¬ 
cept the constitutionality of the law under which the 
tax was sought to be assessed and collected.*-'* 

However, a landowner is not estopped to resist 
payment of an assessment on the ground that the 
organization proceedings were void, for failure to 
comply with statutory requirements, because he 
does not sue to restrain collection of the assess- 


75. Mich —Swan Creek Tp v 

Brown. 90 N W 38. 130 Mich 382 

Tex—Jefferson County Drainage 
Dist No 6 V. McFaddin. Civ App, 
291 S W 322 affirmed McFaddin 
V. Jefferson County Drainage Dist 
No 6. Com App , 4 S W 2d 33. 

76. Ark—Sudberry v Graves, 103 
S W 728, 83 Ark 344 

77. Mich—Swan Creek Tp. v. 

Brown. 90 N W 38. 130 Mich 382 

7^ Ill —Leonard v Garland. 96 N 
E 819, 2.52 Ill. 300. reversing 157 
Ill App 355. 

79. Ga—Board of Com’rs of Sweet 
Water Drainage Dist v Simmons. 
117 SE 750, 155 Ga. 430 
Ill—People V Leavens, 123 NE 545, 
288 111 447 

Iowa—Whlsenand v Van Clark, 288 
NW. 915. 227 Iowa 800 
Mo—State v Wilson, 115 S W. 549, 
216 Mo 215 

N C —Board of Drainage Com’rs of 
Forsyth County, Dist. No 2 v. 
Jarvis. 101 SE 514, 211 NC 690 
—Spencer v. Wills, 102 S E. 275, 
179 NC 175 

Or—Rees v Valley View Drainage 
Dist, 199 P 178, 101 Or. 65 
Wash—Northern Pac R Co v 
Pierce County. 97 I’ 1009. 51 

Wash 12, 23 L.R A..N S . 286 
19 C J p 679 note 40 
Estoppel or waiver as to: 

Assessments see infra § 68 
Cause of remonstrance against re¬ 
port see supra § 27. 

Notice see supra S 23 
Trand 

In the absence of motions or acts 
by landowner before court, raising 
Question of fraud in eliminating arm 
of ditch on his land without notice, 
allegations of fraud need not be con¬ 


sidered.—Whitehouse v. Sam Fergu¬ 
son Drainage Dist. 11, 284 S W 

1009, 215 Ky 106. 

Xiandowaers representing that 
lands are contignoos, in a petitio-i 
for a drainage district, cannot den^' 
that fact in a suit to foreclose tax 
liens—Duval Cattle Co v. Hemp¬ 
hill, CCA Fla. 41 F2d 433. 

Objections to special judge 

Parties participating in hearing 
before special judge without objec¬ 
tion cannot complain as to validity 
of his appointment—Pinney v Pow¬ 
ers, 104 NE 857, 182 Ind 145 

Drainage commissioner is estopped 

to object that the court was without 
jurisdiction, where he participated 
in all the preliminary steps for the 
establishment of a drainage district, 
including the assessment of benefits 
against his own land—People v 
Seaman, 88 N E 212, 239 Ill 611 

80. U.S —Fetzer v. Johnson, D C 
Okl, 4 F 2d 865. 

Ariz —Arizona Eastern R Co v 
Graham County, 257 P 990, 32 

Ariz 322 

Ark —Tarleton Drainage Dist No 
15 V. American Inv Co, 62 S W. 
2d 538. 186 Ark 20. 

Ill —Hadley Creek Subdistrict v 
Chicago. B & Q R Co, 120 N.E 
281, 284 Ill. 354. 

Iowa.—Read v Board of Sup’rs of 
Hamilton County, 171 N.W. 23, 
185 Iowa 718. 

Mmn —State v Radke, 201 N W 
613, 161 Minn 416—Fletcher v. 

Glencoe Ditching Co, 170 N.W 
592. 141 Minn 440, rehearing de¬ 
nied 170 N.W. 882. 141 Minn 440 
NC—Spencer v. Wills, 102 S.E 275, 
179 N.C 175 
19 C.J. p 679 note 41. 
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Change in plans 

A landowner who in a drainage 
proceeding fails to interpose objec¬ 
tions to changes in plans cannot 
complain of such changes in an ac- 
t'on against the drainage commis¬ 
sioners—Nall V Thomas, 9 S.W.2d 
727, 225 Ky 610. 

Participation in expenditures for 

improvements e.stops owner from 
disputing irregularity or defects in 
the proceedings—Walker v. Hugh- 
•Bs. 13 P2d 249, 52 Idaho 234 

Authority of drainage commis¬ 
sioners to act in the matter of re¬ 
constructing and Improving a pub- 
iic drain cannot be questioned for 
the first time by motion for new 
trial —Martin v. Adair, 126 N E 
433, 189 Ind 177. 

Estoppel of part of owners 

Where all landowners in a district 
have for about twenty years consid¬ 
ered the district as properly estab¬ 
lished. assented thereto, acquiesced 
therein, acted on such belief, paid 
taxes, and expended money in reli¬ 
ance thereon, with full knowledge 
of the facts, a part of them cannot 
be permitted to change their posi¬ 
tion to the disadvantage of others, 
and they are estopped to assert 
that the district was not legally es¬ 
tablished —Lincoln v Moore, 194 N. 
W 299, 196 Iowa 162. 

81. Iowa—Smittle v. Haag, 118 N. 

W. 869, 140 Iowa 492 
19 C J. p 679 note 41 [a]. 

88 . Wash—Northern Pac. R. Co. v 

Pierce County, 97 P 1099, 61 

Wash. 12, 23 LRA.N.S, 286. 

83. Wash.—Northern Pac. R. Co. v. 

Pierce County, supra. 
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ment until the drain is completed;*^ and where he 
is brought into court for the first time in response 
to a notice that his lands have been assessed, he is 
not estopped to object to the competency of the 
drainage commissioners because of his failure to 
make such objection within the time prescribed by 
statute.®® He is not estopped from objecting to 
jurisdictional defects in the original proceedings by 
failing to appear or to appeal from an assess¬ 
ment;®® nor IS he estopped to complain of injury 
to his lands by the construction of a drain, where 
the injury was not apparent until completion of the 
work ®'^ So, where the commissioners failed to give 
notice of the time and place of letting contracts for 
the work, as required by statute, the landowners, 
by accepting the benefits of the work, are not es¬ 
topped to raise* the objection on application for 
judgment and sale, although they did not proceed 
in equity to prevent the doing of the work under 
the contract ®® Where a district was organized by 
a court without jurisdiction, the fact that the dis¬ 
trict has incurred indebtedness will not estop per¬ 
sons whose lands were included within the district 
from denying the validity of its organization.®® 

Estoppel of state. The fact that a reclamation 
district has for many years expended its means in 
reclaiming the land will not estop the state from 


asserting that the corporation has no legal exist¬ 
ence.®® 

§ 39. Location and Plan of Construction 

a. In general 

b. Change in route or plan 

c. Natural watercourses 

a. In (General 

Subject to the limitations or restrictions Imposed by 
the drainage statutes, the location and plan of construc¬ 
tion of a drain is within the discretion of the drain com¬ 
missioners or other proper local authorities, but shouid 
be such as to provide adequate and efficient drainage. 

Within the limitations imposed by the drainage 
statutes, the dram commissioners or other local au¬ 
thorities intrusted with the work of establishing 
drains are vested with discretionary powers as to 
their location and plan of construction ;®l but they 
cannot disapprove a location which has been fixed 
by statute,®- nor provide a system of drainage more 
extensive and costly than authorized by the stat¬ 
ute ,®® nor construct additional ditches to dram 
territory not affected by those petitioned for.®^ 
Within the statutory limitations, a dram should be 
so located and planned as to provide efficient and 
adequate drainage to lands of the district,®® in¬ 
cluding, when necessary, the construction of suffi¬ 
cient outlet,®® or the construction of an embank¬ 
ment or levee.®*^ Future as well as present contin- 


84. us—Fetzrr v. Johnson, DC 
Okl . 4 P 2d 865. 

85. Ind —Small v Buchanan, 76 N 
K 167, 165 Ind 549 

86. Iowa—ChiCHKo & N W Rv 
Co v Scdgrwitk, 213 NW 435, 203 
Iowa 726 

87. Mkh—Wrijfht v. Rowley, 7 N 
W 235, 44 Mich. 557 

88. Ill— Roffnc V People, 79 N E. 
662, 224 111 449 

89. Ill —Aldndee v Matthews, 100 
NB 536, 257 111 202 

90. Cal —People v Reclamation 
Dist. No 136. 50 P 1068, 53 P. 
1085, 121 Cal 522 

91. Ill —Dcttmer v. Illinois Termi¬ 
nal R Co, 123 NE 37, 287 Ill 
513—Kendall v. Montgomery, 222 
Ill App 552. 

Iowa—Shay v Board of Sup’rs ot 
Ringgold County, 170 N W. 393, 
185 Iowa 282 

Mich —Warren Tp v. Engel brecht, 
232 NW. 346, 251 Mich 608 
Minn —Bloomquist v Sanders, 202 
NW. 496, 162 Minn 296. 

19 C J p 683 note 75 
Blsposltion of exoavated earth 

A "plan" required by statute re¬ 
lating to the formation of drainage 
districts, need not specify the dis¬ 
position of earth to be excavated; 
a “plan" contemplating the repre¬ 


sentation of anything drawn on a 
plan, as a map or chart Hence, a 
landowner cannot complain that, al¬ 
though the plan for ditch did not so 
provide, earth excavated was placed 
on the west side of the ditch on the 
land of another owner to serve as a 
barrier against water, the work be¬ 
ing carried on under the direction 
of ofBcers of the district —Arstill 
V Fletcher. 187 P. 854, 95 Or 308 

92. Ark —Plum Bayou Levee Dist 
V Pocket Cypress Drainage Dist 
No 1. 265 SW 87. 165 Ark 576. 

Ditch passingr through levee 

Under a statute providing that 
drainage ditch may pass through a 
levee at designated point, and that 
engineer of levee district shall ap¬ 
prove plans and specifications for 
such passage, where engineer based 
his disapproval on ground that place 
designated for passage of ditch w^as 
inappropriate, his decision was erro¬ 
neous, and not binding, the statute 
being conclu‘'ive as to such ques¬ 
tion —Plum Bayou Levee Dist v 
Pocket Cypress Drainage Dist No 
1, supra. 

93. Ark —Cypress Creek Drain 

Dist. v Wolfe. 158 SW 960. 109 
Ark 60 

Kan.—Atchison, etc., R Co v Mont¬ 
gomery County, 144 P. 209, 93 

Kan 319. 


94. Minn —In re Judicial Ditch No. 
9, Big Stone County. 208 N.W. 417, 
167 Minn 10 

95. Ill —People v. North Fork Out¬ 
let Drainage Dist, 162 N E 184, 
331 Ill 68—People ex rel Road 
Dist No 12 V Cache River Drain¬ 
age Dist , 251 Ill App 405 

Miss —Toler v Bear Creek Drainage 
Dist, 106 So 88, 141 Miss. 851. 
Elimination of culvert 

Where the statute provides that 
the county board may in establish¬ 
ing drainage districts make changes 
in ditches, drains, or laterals, the 
board is authorized to eliminate a 
culvert on land int luded in the di.'«- 
trlct —Elliott V Woodbury County, 
143 NW 826, 162 Iowa 473—19 CJ 
p 684 note 77 

96. Ill—Dettmer v Illinois Ter¬ 
minal R Co. 123 NE 37, 287 Ill 
513—Binder v Langhorst, 85 N E 
400. 234 III 583 

Mich —Gillison v. Cres.sman, 59 N 
W 321, 100 Mich 591 
Minn—State v Nelson. 161 NW 
714, 163 N W 610, 137 Minn. 265 
Providing outlet in foreign territory 
see supra 5 18. 

97. Ark.—Drainage Dist No 18, 

Craighead County, v. Cornish. 131 
S.W.2d 938, 198 Ark 857—Britt 

V. Laconia Circle Special Drain- 
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gencies should be taken into consideration,®* ex¬ 
cept that the drainage system should be located and 
planned for the drainage of the lands of the dis¬ 
trict as it exists, and not with a view to a later 
annexation of territory to the district.®® If a drain¬ 
age system constructed according to plan is effec¬ 
tive for the purpose for which it was designed, its 
character and sufficiency is not affected by the fact 
that it docs not accomplish all that some of the in¬ 
terested parties desire or that it is so constructed 
that it may also be used as a navigable canal, if the 
tax levied for one of such purposes is not used for 
the accomplishment of the other ;2 or that it is so 
constructed that it can be incidentally used for car¬ 


rying off sanitary sewage,® although a statute pro¬ 
viding for the construction of drains does not au¬ 
thorize the construction of a sewer but, under 
some statutes, a city and an adjoining drainage dis¬ 
trict may contract to join in the construction of a 
sewer for the territory of each organization, the 
cost thereof to be proportioned fairly between 
them.5 Different plans of drainage may be adopted 
in different parts of a drainage district if this will 
decrease the total cost and will not increase the as¬ 
sessment of any individual landowner.® 

The duty of furnishing adequate drainage is on 
the commissioners or other proper officers, not only 
while they are laying out and installing the drain¬ 


age Dist., 263 SW 48, 165 Ark 
92 

Ill—People V. Allen, 147 NE 479, 
317 Ill 92—Bay Bottoms Drain¬ 
age Dist. V Cache Itiver Drainage 
Dist. 129 NE 152, 295 Ill 301. 

Coastractlon by federal government 

Under statute conferring on drain¬ 
age districts authority to acquire 
flowage and storage rights and oth¬ 
er servitudes for drainage purposes, 
drainage district is authorized to 
contract with federal government 
whereby federal government is to 
construct essential levees to pro¬ 
tect drainage projects on condition 
that drainage district acquire neces¬ 
sary rights of way for levees and 
pay incidental damages arising out 
of their construction —Drainage 
Dist. No 18, Craighead County, v. 
Cornish, 131 S.W 2d 938, 198 Ark 
857 

Partly without district 

That all of proposed levee does 
not lie within drainage district does 
not render it ultra vires the drain¬ 
age district to build levee or to ac¬ 
quire right of way for its construc¬ 
tion where levee is essential to 
drainage project —Drainage Dist 
No. 18, Craighead County, v. Cor¬ 
nish, supra. 

Extensive levee system not author- 
ized 

(1) A statute declaring that the 
district was organized for the pur¬ 
pose of reclaiming lands from sur¬ 
face waters by the construction of 
necessary ditches, drains, and levees, 
does not authorize the district to 
construct an elaborate and expensive 
levee system for the purpose of pro¬ 
tecting the lands against the waters 
of a river, which it is contemplated 
will be raised when a swamp in an 
adjacent state is drained —Hicks v 
Knight, Ark, 218 S.W. 830, rehear¬ 
ing denied 219 S W. 1013. 

(2) Law will not compel drain¬ 
age district to protect land from 
waters flowing from adjacent lands 
by costly levees, instead of extend¬ 
ing boundaries.—Gossett-Warner 


Drainage Dist. of Holt County v 
Gri.swold, 16 SW2d 691, 225 Mo 
App. 1040. 

Construction of ssa wall not author¬ 
ised 

Ala.—State v. Grayson, 123 So 573, 
220 Ala. 12. 

90. Ill—Kendall v. Montgomery, 

222 Ill App 552. 

99. Ill —People v North Fork Out¬ 
let Drainage Dist., 162 N E 184, 
331 Ill 68 

Authority of court to extend work 

Where the statute does not permit 
enlargement of the district and ex¬ 
tension of the work beyond what 
would be required for the purposes 
of the district as originally consti¬ 
tuted, county court cannot authorize 
drainage district to extend work 
beyond that required for district as 
originally organized —People v 
North Fork Outlet Drainage Dist., 
supra 

1. Iowa—Shay v Board of Sup’rs 
of Ringgold County, 170 N W. 393, 
396, 185 Iowa 282 

“The excellence or success of ev¬ 
ery public enterprise is generally a 
question of comparison and ap¬ 
proximation, and, if this drainage 
district when improved accoiding to 
plan gives reasonable promise of 
substantial benefit to the property 
therein at a not exorbitant expense, 
it should not be condemned because 
in some minor respects it does not 
accomplish all that some of the in¬ 
terested parties desire ”—Shay v. 
Board of Sup’rs of Ringgold County, 
supra 

9L La —Bernard v. Bayou Portage 
Dram. Dist, 58 So. 493, 130 La 
637. 

3. Mich —Detroit Trust Co v 
Dingman, 289 N.W. 118. 291 Mich 
170—Hankinson v Deake, 251 N 
W. 418, 265 Mich. 1, distinguish¬ 
ing Ciinton v Spencer, 229 N W. 
609, 250 Mich. 135. 

‘*Draiu’* and not “sanitary sewer” 
Mich.—^Detroit Trust Co. v. Ding- 
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man. 2S9 NW 118. 291 Mich 170 
—Kennedy v Dingman, 261 N W 
123, 272 Mich 21 

4. Iowa —Incorporated Town of 

Carpenter v Joint Drainage Dist. 
No 6, 197 NW 656. 198 Iowa 182, 
modified on other grounds 199 N. 
W 265, 198 Iowa 182 

Mich—Detroit Fire & Marine Ins. 
Co v Oakland County, 278 NW 
791, 284 Mich 130—Meyering Land 
Co v Spencer. 263 NW 777, 273 
Mich 703—Kinner v Spencer, 241 
NW 240, 257 Mich 142—Lake Tp , 
Macomb County v. Millar, 241 N 
W 237, 257 Mich 135—Clinton v. 
Spencer, 229 N W. 609, 250 Mich. 
135. 

“Sewer” is not “drain,” within 
statute regarding establishment of 
drainage districts and construction 
of drains —Lake Tp , Macomb Coun¬ 
ty V Millar, 241 N W 237, 257 Mich. 
135—Clinton v Spencer, 229 N.W. 
609, 250 Mich. 135 

Amended statute permitting build¬ 
ing of sewer 

Mich —Warren Tp v Engelbrccht, 
232 NW. 346, 251 Mich 608 

5. Kan—Alber v. Kansas City, 25 
P 2d 364, 138 Kan. 184 

6 . Iowa—Hatcher v Greene Coun¬ 
ty, 145 NW 12, 165 Iowa 197 

Mich —Detroit Trust Co v Ding¬ 
man, 289 N.W. 118, 121, 291 Mich 
170 

Xesldential land and agricultural 
land 

“It IS a well known fact that as 
land IS developed for residential pur¬ 
poses, streets of an improved char¬ 
acter are a necessity and these can¬ 
not be preserved except special 
drainage is provided to care for 
surface water It is equally well 
known that not infrequently this 
type of drainage is cared for by 
structures of an entirely different 
character than drains used to im¬ 
prove agricultural lands ”—Detroit 
Trust Co. V. Dingman, supra. 
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age system, but also after its completion and oper¬ 
ation, and if the original plan is not sufficient to af¬ 
ford proper drainage, it is their duty to make it 
adequate so that all the Ihnds will be drainedJ It 
IS the duty of the commissioners or viewers to lo¬ 
cate the dram on such line, as they may deem best 
to accomplish the object sought, and while they 
should as far as practicable locate it on the divi¬ 
sion lines between lands owned by different persons, 
and thus avoid laying it diagonally across the lands, 
they are not to sacrifice the general utility of the 
ditch to avoid diagonal lines.* 

Branches and subsidiary drains. The power to 
establish a dram or drainage district authorizes the 
construction of subsidiary ditches, or a branch or 
branches to the mam ditch.^ A statute authorizing 
drams with arms and branches refers to ditches 
branching out from the main line,i® and does not 
include a system jn which one lateral discharges 
into a different drain, and is connected with the 
mam drain only by an extension thercof.^l 

Tile drains. The use of tile or sewer pipe, if 
necessary and practicable, is authorized by some 
statutes,^2 and the determination of whether such a 
dram is practicable is one for the judgment of the 


commissioners, their action being conclusive in the 
absence of fraud or corruption.Commissioners 
of a district established by mutual agreement have 
no power to construct tile drams under an agree¬ 
ment stating that the character of the work to be 
done shall be the improvement of existing ditches.^^ 
Where the county commissioners are authorized to 
construct a dram or tile any portion thereof, they 
may order the construction of a tiled ditch in a 
single proceeding, and need not first order the con¬ 
struction of an open ditch and then institute a sep¬ 
arate proceeding to have it tiled.i^ 

Location over line of former drain. A new drain 
may, under some statutes, be established on the 
line of one previously constructed,^® but not unless 
the preexisting drain has been vacated or aban- 
doned,i7 or has become inadequate,!* or unless the 
old existing dram is recognized by the proceedings 
for the new one.!® Unless expressly authorized by 
statute, a new dram cannot be established over a 
necessary existing active drain, 20 and it has been 
held that a statute authorizing the construction of 
a new dram on or near an existing dram without 
vacating the old until the new^ is ready for service 
is inapplicable where the existing dram is active 2! 


7. Ill —People ex rel Bancroft v 
Bease. 9.1 NE 783, 248 Ill. 187— 
Kendall v Montgomery, 222 Ill 
App G52 

8 . Ark—rrlbli.s v Benedict, 44 S. 
\V 707. 61 Ark 555 

19 C.I p 684 note 76. 

9. Minn—Petition of Gibbs, 188 N 
W 1015. 152 Minn 352—Slate v 
Ilistrict Couit, Murray County, 168 
NW 184, 140 Minn. 375 

19 C J p 684 note 79 
As addition to plans 

A statutory provusion to have the 
course of the ditch and the land in¬ 
cluded in It determined before the 
final survey does not intend that an 
«uldition may not be made in the 
detailed survey and final report to 
the plan outlined in the original sur- 
\e>, and a survey and report adding 
a branch ditch, not included in the 
preliminary survey, to dram more ef¬ 
fectively the drainage system, is 
proper—Petition of Gibbs, 188 N.W 
1015, 152 Minn 352 

Consent of county commissioners 
IS not necessary before a judicial 
ditch may be established with an out¬ 
let into an existing ditch —Stale v. 
Watts, 183 NW 971, 116 Minn. 326 

10. Ind.—Northern Indiana Land Co 
V. Carlin, 127 N E. 197, 189 Ind 
324 

11- Ind.—Northern Indiana Land Co 
V. Carlin, supra. 


18. Mich—^Kenyon v Ionia County, 
101 NW 851, 138 Mich. 544. 

19 C J. p 684 note 81 
Improvement of existing drains by 
tiling see infra § 45. 

13. Ill—Curl V. Winans, 221 Ill. 
App 597—Moody v. Henry, 143 Ill 
App 221, affirmed 86 N E 195. 236 
Ill. 124. 

14. Ill—People V. Curry, 114 NE 
574, 276 Ill. 324 

15. Ohio —Northern Ohio R Co v 
Hancock County, 57 N E 1023, 63 
Ohio St 32 

16. Ind—Steenburg v. Kyle, 121 N 

E 537. 188 Ind 26—Williams v 
Osborne, 104 NE 27, 181 Ind 

670 

19 C J p 684 note 86. • 

Adopting private drain as a part 
of the drainage system, the land 
which it served being a part of the 
drainage basin involved in the drain¬ 
age proceeding, does not deprive the 
owners of their property without 
constitutional right—Ptlition of 
Gibbs, 188 N W. 1015, 152 Minn. 352 
Using old drain as outlet 

Drain commissioners may appro¬ 
priate and use an established dram 
as the outlet for a new drain to be 
established, without the consent of 
the landowners on each side of the 
established drain, where they will 
not be damaged by the use of the 
dram, but on the contrary will be 
materially benefited, and where the 
dimensions of the ditch are not 
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changed—Sturm v Kelly, 79 NW. 
930, 120 Mich 685 

17. Mich—White v Palmer, 206 N. 
W 539 233 Mich 32. 

19 C J p 684 note 87 
Proceedings to construct new drain 
over an activ'e one without first va¬ 
cating the latter are void—Imlay Tp 
V Wurzel, 242 N AV 762, 258 Mich. 
595 

18. Ind—Sharp v. Eaton, 94 NE 
753, 175 Ind 441. 

19. Mich—White v Palmer, 206 N. 
W 539. 211 Mich 32 

Sxisting drain not recognized 

Proceeding to establish new drain 
ovfr old and extend one end four 
miles and other end short distance 
IS proceeding to establish new drain 
and not sustainable as recognizing 
an existing dram—Imlay Tp v. 
Wurzel, 242 NW 762, 258 Mich. 595. 

G-iving to new drain name of old 
drain is not recognition of old one, 
within rule requiring recognition of 
su< h drains —Imlay Tp v. Wurzel, 
supra 

20b Mich —Imlay Tp v. Wurzel, su¬ 
pra 

Provision for extending, widening, 
or deepening existing drain, does 
not authorize a new drain to be laid 
out over an established active drain 
—Imlay Tp v. Wurzel, supra 

21. Mich—Imlay Tp. v. Wurzel, 
supra. 
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Flooding lands. The various statutes providing 
for the establishment of drainage systems, public 
and private, do not contemplate or authorize the 
construction of drains in such a manner as to col¬ 
lect water on one landowner^s property and dis¬ 
charge it on the land of another ^2 

Effect of consolidation of districts. Under a stat¬ 
ute giving the supervisors of a consolidated district 
all the rights previously exercised by the supervis¬ 
ors of the original districts, and providing that all 
the provisions of the law applicable to the original 
districts shall apply to the consolidated district, a 
consolidated district need not readopt plans for 
drainage which had been adopted by the separate 
districts prior to consolidation.23 

b. Change in Route or Plan 

A drain as laid out need not be located on the exact 
route described in the petition or precisely follow 4.he 
approved plans and specifications, provided the deviation 
is not a substantial one. 

In laying out a dram the commissioners or other 
authorities are not bound to locate it on the exact 
route described in the petition or order, but may 
vary it in their discretion, in order better to ac¬ 
complish the purposes of the improvement,^^ and 
such a deviation is expressly authorized by some 


statutes.25 So, also, the local commissioners or 
other proper authorities need not precisely follow 
the location, plans, and specifications approved by 
the court or recommended by the engineers,^® or 
proposed in the petition for the district,^^ but may 
locate, design, lay out, and plan such drains and 
ditches in such manner as they shall think will dram 
or protect the land of the district with the least 
damage and greatest benefit to all lands to be affect- 
ed.23 A substantial deviation or change, however, 
in the location of the drain,^^ or in the plans and 
specifications thereof,30 is unauthorized, even 
though power to change the plans is given by stat- 
ute.3i The courts ordinarily will not, by manda¬ 
tory injunction, direct a dififercnt method of drain¬ 
age from that adopted in good faith by the proper 
district authorities.32 

An owner of land cannot complain that the orig¬ 
inal plan of drainage has been changed in several 
places or particulars, if the changes are unimpor¬ 
tant and the additional expense is paid by those for 
whom the changes were made, or if his lands re¬ 
ceive as good drainage as a ditch completed on the 
established line would have given, 24 or if he has ac¬ 
cepted a proposed settlement and receipted in full 
for all damagcs.25 


&«p«aA of statute 

Mich.—Imlay Tp. v. Wurzel, su¬ 
pra. 

sn. Ill—^Kohl V Chouteau Island 
Drainage & Levee Dist, 118 NE 
999. 283 Ill 69 

Iowa—Orcutt v Woodard, 113 N W. 

848, 136 Iowa 412 
19 C.J p 684 note 90 
Liability for damages see infra fi 
51 

Use of. and connection with, drains 
see infra 5 49 

23. Wash —Thurston County v. 

Clausen, 204 P 787, 118 Wash. 653 

24. Ill —People v North Fork Out¬ 
let Drainage Dist, 162 N E 184. 
331 Ill 68—Hunt Drainage Dist 
V Harness. 148 NE 44. 317 Ill 
292 

Minn.—In re Judicial Ditch No 12. 
Renville County, 180 N.W 119, 147 
Minn 290 

19 C J. p 684 note 92 

Petitiou complying' with drainage 
law gives jurisdictiou to construct 
ditches described and to make chang¬ 
es and additions necessary to af¬ 
ford drainage to all lands likely to 
be assessed for construction —In re 
Judicial Ditch No 9, Big Stone 
County, 208 NW 417, 167 Minn 10 
Slight changes in routes of diver¬ 
sion channels as shown in plans 
and order of court, and as shown 
by petition, there being no substan¬ 
tial change in location of ditch, are 
not prejudicial, being merely such 


changes as commissioners had a i 
right to make.—Hunt Drainage Dist 
V Harness, 148 NE 44, 317 Ill 292 
Ijlability of engineer for damages 
An engineer who exercises the 
care, skill, and ability usually exer¬ 
cised by members of his profession, 
IS not liable to the county in dam¬ 
ages for an honest error in Judgment 
—Mille Lacs County v. Kennedy, 152 
NW 406, 129 Minn 210. 

25. Minn—State v Nelson, 161 N 
W 714, 163 NW 510, 137 Minn 
265. 

19 C J. p 684 note 92 [a]. 

26. Ark —Protho v. Williams, 229 
SW 38, 147 Ark 535 

Ill —Peopte V Board of Sup'rs of Mc¬ 
Lean County, 145 N.E 337, 314 Ill. 
256 

Ky—Nall v. Thomas. 9 S.W 2d 727, 
225 Ky 610 

Miss—Armistead v Southworth, 104 
So. 94, 139 Miss 723. 

19 C J. p 685 note 93 

Slight changes made during con¬ 
struction of drainage improvement 
at comparatively inconsequential cost 
are authorized —Chicago & N W. Ry 
Co v. Board of Sup’rs of Clinton 
County, 198 N W. 640, 197 Iowa 1208. 

27. Ill.—People v. North Pork Out¬ 
let Drainage Dist, 162 N E. 184, 
331 Ill. 68 

28. Ill —People v. North Fork Out¬ 
let Drainage Dist.. supra. 
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29. Ill —Hunt Drainage Dist. v. 
Harness, 148 NE 44, 317 Ill. 292. 

19 CJ. p 684 note 92 [a] (2). 

Independent eewers over different 
routes 

County drain commissioner, under 
application for sewer or drain over 
certain route, had no authority to 
build four independent sewers over 
different routes —Clinton v Spencer, 
229 NW 609, 250 Mich 135. 

30. Miss—Armistead v Southworth, 
104 So 94, 139 Miss 723. 

19 C J p 686 note 94 

Creation of new and Independent 
drains, ditches, etc., to supply de¬ 
ficiencies in prior drainage improve¬ 
ments can be affected only by orga¬ 
nizing a new drainage district.— 
Smith v. Monona-Harrison Drain 
Dist. No. 1, 160 NW. 229, 178 Iowa 
823. 

31. Miss—Armistead V Southworth, 
104 So 94. 139 Miss 723 

32. Neb —Moeller v Logan Drain¬ 
age Dist., 172 N.W 262, 103 Neb. 
439. 

33. Iowa —Pardal Drainage Dist. 
No. 72 v Board of Sup’rs of Hamil¬ 
ton County, 138 N W. 443, 157 Iowa 
590. 

34. Ind.—Cooper v. Shaw, 47 N.E. 
679, 148 Ind 313. 

35. Iowa —Knudson v. Hamilton 
County, 143 N.W. 988, 162 Iowa 
97. 
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c. ITatnral Watercourses 

A natural watercourse may be used as a conduit 
or outlet for the drainage of land, If the increased flow 
does not tax the stream beyond its capacity and flood 
adjacent lands, and except In so far as such use Is re¬ 
stricted by statute. Under some statutes, a stream may 
be straightened, widened, and deepened, if the system 
of drainage can be more effectually accomplished in that 
manner. 

A natural or prescriptive watercourse may be 
used as a conduit or outlet for the drainajjfc of 
lands,at least where the augmented flow will not 
tax the stream beyond its capacity and cause the 
flooding of adj'acent land, 37 unless such flow is au¬ 
thorized by constitutional and statutory provi- 
sions.38 Under some statutes, any drainage system 
which increases or affects the flow of water in any 
of the streams of the state may be established only 
with the approval of the department of public 
works and buildings and although the district 
may be authorized by the state statute to construct 
and install current retards in a navigable stream, 
in order to do so it must have the approval of the 
secretary of war and the chief of engineers of the 
army.^® 


If an efficient and feasible drain can be so estab¬ 
lished, a ditch may be constructed across a railroad 
in the natural channel of a stream,but not at a 
point where there is no natural depression or wa¬ 
tercourse 42 

The drainage commissioners have no power to es¬ 
tablish a system of drainage which contemplates the 
destruction of a navigable river or lake, or the im¬ 
pairment of its navigability,43 or which conflicts 
with a general plan of flood control of a stream 
within the state ;44 and under some statutes drains 
cannot be located so near lakes exceeding a speci¬ 
fied number of acres as to lower their level.^® 

Improvement of zvatcrcourse. Some .drainage 
statutes confer no power on the drain commission¬ 
ers to deal with natural watercourses, but are de¬ 
signed solely for the purpose of creating artificial 
channels.4® However, most of the statutes contem¬ 
plate that natural streams may be straightened, 
widened, and deepened, where in the judgment of 
the drainage commissioners the proposed system 
of drainage can be more effectually accomplished in 
that manner, 47 and such statutes have been held 


PreBomptioiui 

Where a landowner, notified of a 
proposed change of the ditch, filed 
his claim for damages, proposed a 
settlement which was accepted, and 
receipted In full for all damages, 
there was a presumption that the 
ditch was established according to 
the revised plan and that it was not 
located at a different place from the 
one proposed when the change of 
location was made—Knudson v. 
Hamilton County, supra 

36. Colo —Olney Springs Drainage 
Dist V Auckland, 267 I*. 605, 607, 
83 Colo 510, quoting Oorpos Juris. 

Iowa—Maben v. Olson, 176 N.W. 612, 
187 Iowa 1060 
19 C J p 6S5 note 96. 

37. Colo —Olney Springs Drainage 
Dist. V Auckland, 267 P 605, 607, 
83 Colo. 610, quoting Corpus Juris. 

Ill—Dettmer v Illinois Terminal 
R. Co., 123 NE 37, 287 Ill. 513 
Ind—Hart v Scott, 81 N.E 481, 
168 Ind 630 

Mich—Bruggink v. Thomas, 83 NW. 
1019, 125 Mich 9. 

38. Iowa—Mabcm v. Olson, 175 N W. 
512, 187 Iowa 1060. 

39. Ill —City of Springfield v. North 
Fork Outlet Drainage Dist, 249 Ill. 
App. 133. 

Statute BO provlillii^ not unoonstltu. 
tional 

Ill.—Duck Island Hunting & Pish¬ 
ing Club v. Edward Gillen Dock, 
Dredge & Construction Co., 161 N. 
E. 300, 330 Ill. 121. 


Illinois Slver as ‘^stream*’ within 
statute 

Ill—Duck Island Hunting & Pishing 
Club V. Edward Gillen Dock, 
Dredge & Construction Co , supra. 

Sangamon river as not within stat¬ 
ute 

Ill.—City of Springfield v. North 
Fork Outlet Drainage Dist, 24 9 Ill 
App. 133 

40. Mo —State ex rel. Harmony 
Drainage Dist. No. 3, of Saline 
County V. Hackmann, 267 S W 608, 
305 Mo. 685. 

41. Ill —^Dettmer v. Illinois Termi¬ 
nal R Co, 123 NE. 37, 287 Ill. 
613. 

Ditch may he constmoted in old 
channel of creek and through a rail¬ 
road’s embankment, rather than 
through an artificial channel of the 
creek, if an efficient and feasible 
ditch could not be constructed 
through the artificial channel except 
at a prohibitive cost exceeding the 
benefits —Dettmer v. Illinois Termi¬ 
nal R. Co., supra. 

Deepening channel 

The commissioners of a drainage 
district invade no right of a railioad 
company by deepening a natural wa¬ 
tercourse through a railroad right 
of way to Increase its capacity 
111 —Cache River Drainage Di&t. v 
Chicago & E I. R Co., 99 N E 635, 
255 Ill 398. 

Ind.—^Pittsburgh, etc., R. Co. v. 

Machler, 63 N E 210, 158 Ind. 159. 
Statute not retroactive 
A statute which requires drains to 
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be located at the place of the natural 
waterway across the right of way 
of a railro'^d, has no application to 
a drain which had been established 
and in part constructed before the 
statute was passed—Chicago, B & 
Q R. Co V. Board of Sup'rs of Ap¬ 
panoose County, Iowa, 182 F 291, 
104 CCA. 573, 31 L R A ,N S , Ill7. 

42. Ill —Dettmer v Illinois Termi¬ 
nal R. Co., 123 NE 37. 287 Ill. 
513 

43. Mich—Cole v. Dooley. 100 NW. 
561, 137 Mith 419. 

Wis —In re Dancy Drain. Dist, 108 
NW 202, 129 Wis 129. 

44. Kan —State ex rel. Harley v. 
Dolese Bros Co, 102 P.2d 95, 151 
Kan 801. 

Mandatory injunction requiring 
drainage district to construct dam 
and dig ditch and maintain dike — 
Stale V Riveiside Drainage Dist of 
Sedgwick County, 281 P. 881, 129 

Kan. 150 

45. Ind—Shields v. Pyles, 99 N E. 
742, 180 Ind. 71. 

46. Miss —Haley v Leflore County 
I^rain. Comrs., 55 So 353, 99 Miss. 
556 

19 CJ. p 685 note 2 
Bridges over natural watercourses 
see infra § 44. 

47. Ark —Terre Noir Drain Dist 
No 3 V Thorpton, 124 S.W. 774, 93 
Ark 332. 

Ill — People V. Peeler, 126 NE 306, 
290 111 451. 

Kan —Drainage Dist. No 3 of Sedg¬ 
wick County y. Riverside Drainage 
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valid.^* Where power is gpven to construct drains, 
and also to straighten, widen, or deepen streams, 
the powers are separate and distinct, and in a pro¬ 
ceeding to establish a drain, the commissioners have 
no authority to convert a living stream of water in¬ 
to a ditch.^^ Drainage commissioners may, for the 
purpose of an outlet, enlarge any natural or artifi¬ 
cial channel lying beyond the boundaries of their 
district,and they may enlarge a channel which 
lies within another drainage district,by an agree¬ 
ment with the commissioners of the other district,®^ 
or by court proceedings.^^ 

Diversion of water. Under some statutes the fact 
that the construction of a drainage system will di¬ 
vert water from its natural channel is no objection 
to the improvement,®^ but under other statutes the 
power to divert the waters of running streams or 
natural surface water drains has been denied.®® 

Dist of Sedpwick County, 178 P 
433, 104 Kan 233 

Ohio—Elder v Smith, 133 NE 791, 

103 Ohio St 369—Harshman v 
Board of Corn’rs of Greene County, 

8 Ohio App 37. 

19 C J. p 685 note 3. 

Statute applies where straig’hteo- 
lutf watercourse is mere iucldeut, 
and not where the primary purpose is 
to straighten a waten curse, and the 
drainage is a mere incident—Scruggs 
V Reese, 27 N E. 748. 128 Ind 399 

Stream may be chaug'ed into cov. 
ered sewer where the circurrstances 
justify that i ourse—Beals v James, 

54 N E 245, 173 Mass 591 
Bad faith or abuse of power 

That directors of a drainage dis¬ 
trict may have taken some illegal 
steps in performance of their duties 
does not necessarily imply bad faith 
or an abuse of the power conferred 
in the change of the location of wa¬ 
ter courses —Drainage Dist No. 3 
of Sedgwick County v. Riverside 
Drainage Dist of Sedgwick County, 

178 P. 433. 104 Kan 233 
Joiniug watercourses | 

Watercourses which empty one in¬ 
to another and that one into a third 
are not separate watercourses and 
may be joined in one improvement — 

Anderson v. Village of Hlcksville, 4 
Ohio N r ,N S , 545. 

‘^Bubbish”, within a statute au¬ 
thorizing the commissioners to re¬ 
move rubbish from a watercourse, re¬ 
fers to solid matter or debris natur¬ 
ally carried or accumulated m the 
flow of a watercourse —City of 
Springfield v. North Pork Outlet 
Drainage Dist, 249 lll.App. 133. 

4a. Ind.—^Pittsburgh, etc., R. Co. v. 


§ 40. Right of Way and Other Interests in 
Land 

A right of way In the lands through which a drain 
is to pass must be obtained from the landowners by re¬ 
lease or legal proceedings. The drainage district acquires 
only an easement in the lands constituting the right of 
way; but title to the drains is in the district and not in 
the landowners. 

Before the construction of a drain, a release of 
the right of way in the lands through which the 
dram is to pass must be obtained from the land- 
owners, or such right must be procured by proper 
legal proceedings,®® but the necessity of procuring 
such right of way does not apply to improved wa¬ 
tercourses for drainage purposes.®*^ A subsequent 
release cures error in a drainage proceeding with¬ 
out it;®^ hut a person who is not affected thereby 
cannot complain of a failure to obtain a release.®® 

A drainage district may acquire the necessary right 
of way in a proceeding to assess benefits.®® 

Construction under or across highzvay. A dram 
may be constructed under®i or across®- highways; 

Written consent is equivalent to 
formal release of a right of way.—> 
Sturm V Kelly, supra 
Construction of right of way con¬ 
tract 

Da,—Ascension Red press Co v. 
New River Drainage Dist , 90 So. 
165, 149 La 7<>4 

Release of right of way for one 
drain does not opeiate as a release 
for another—Sturm v Kell>, 79 N. 
W 930, 120 Mich 685 

Prescription 

A statute providing for acquisition 
of servitude by prescription is in¬ 
applicable as a defense to a land¬ 
owner’s suit against diainage dis¬ 
trict for value of land taken in wid¬ 
ening canal —Martin v Gravity 
Drainage Dist No 14 of 1‘arish of 
St Landry, La App, 143 So 93 

Validity of statute 

A drainage law is void In so far 
as it attempts to authoiize the tak¬ 
ing of private property for other 
than public purposes—State v Ot¬ 
ter, 140 NE. 399, 106 Ohio St 415 

57. ND—Freeman v. Trimble, 129 
NW. 83. 21 ND 1. 

58. Mieh—Sturm v. Kelly, 79 N.W. 
930, 120 Mich. 685. 

59. Mich.—Brady v Hayward, 72 N. 
W 233, 114 Mich 326 

60ta Ill.—Cache River Drain Dist. v. 
Chicago, etc., R. Co, 105 N E 699, 
264 111. 97. 

61. Mass —Boston r. Richardson, 
13 Allen, 146 
19 C.J. p 686 note 16. 

68. Mo.—State v. Little River Drain.. 
Dist., 190 S.W. 897, 269 Mo. 444. 

I 19 C.J. p 686 note 17. 


Machler. 63 N.E 210. 158 Ind 159 
—Lipes V. Hand, 1 N E. 871, 4 N 
E 160, 104 Ind 503 

49. Ohio—Greene County v Har- 
bine, 78 N E 521, 74 Ohio St 318 

19 C J p 686 note 5 
Xn Missouri, however, it has been 
held that a statute allowing land- 
owners in a proposed drainage dis¬ 
trict to petition for the construction 
of drains, ditches, and levees, etc, 
for agricultural purposes, authorizes 
the straightening of the channel of 
a creek, so that it is not neccssaiy 
to proceed undei a statute specifical¬ 
ly allowing the stiaightening of a 
natural stream —Walker v Sunder- 
ineyer, 175 S W. 185 

50. Ill —People v Lake Pork Drain. ] 

Dist Comrs, 83 N E 172, 231 Ill 
436, atTirming 134 111 App 219— 

Dnion Drainage Dist v. O’Reilly, 
24 NE 426, 132 Ill 631, affirming 
34 Ill App 298 

Outlet in foreign territory see supra 
§ 18. 

51. Ill—People V Lake Fork Drain 
Dist Comrs, 83 N E 172, 231 111 
435, affirming 134 lll.App. 239 

52. Ill —^I’eople v. Lake Fork Drain. 
Dist. Comrs , supra. 

53. Ill—People v. Lake Fork Drain. 
Dist. Comrs., supra. 

54. Iowa—^County Drains Nos. 44, 
45 V. Long, 130 NW. 162, 151 Iowa 
47. 

19 C J p 686 note 10 
55- Neb —Campbell v. Youngson, 114 
N.W 415, 80 Neb. 322. 

56. Mich—Sturm v. Kelly, 79 N.W. 

930, 120 Mich 685. 

19 CJ p 686 note 13. 

Acquisition of right of way before 
assessment see infra 9 61. 
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and where the construction of a drain across a high¬ 
way has been ordered by a court of com Detent ju¬ 
risdiction, a statute requiring a permit from the 
state highway director to tear up a highway does 
not authorize such director to forbid the highway 
being torn up.®3 

Construction on or across railroad right of way. 
A dram may be located, longitudinally or otherwise, 
on the right of way of a railroad company, provid¬ 
ed the proper use of the right of way by the com¬ 
pany will not be defeated.®^ 

Construction of lezfce. Under some statutes, a 
drainage district may acquire a right of way for 
the construction of a levee where it is essential to 
the drainage project,®^ even beyond the boundaries 
of the drainage district,®® and may use its surplus 
tax collections and revenues for its purchase.®7 

Title and rights in the Umd. An easement only is 


acquired by a drainage district in the land over 
which its dram is constructed,®* and the owner may 
use the fee in any way not inconsistent with such 
easement,®® such as for the purpose of cutting tim¬ 
ber on the right of way.*^® Under such easement, 
the drainage district has complete dominion and 
control over the right of way for drainage purpos- 
es,^i and it cannot be ousted from such easement 
by another district subsequently organized, although 
the tract over which the ditch is constructed is in¬ 
cluded within the boundaries of the latter district.^2 
The easement may be extinguished by abandonment 
of the drainage purpose for which the right of way 
was acquired, or by a renunciation showing that 
other means have been employed to serve the pur¬ 
pose.*^ 3 

Title to drains of a drainage district is not vest¬ 
ed in the landowners of the district but is in the 


63. Ind —State v Douglas, 144 N E 
548. lOG Ind 207 

64. Dhio—Northern Ohio R Co v 
Hancock County, 57 NE 1023, 63 
Ohio St 32 

1‘) C T p 686 note 18 
Across railroad in natural water¬ 
course see supra § 39 

65. Ark—Drainage Dist No 18, 
Cralghend (\>unty v Cornish, 131 
S W 2d 038. 3 98 Ark 857 

66. Aik—^Drainage Dist No 18, 
Craighead County v Cornish, su¬ 
pra 

Por another agency 

Where the Drainage Act confers 
authority on drainage districts not 
only to build levees hut to build be¬ 
yond the boundaries of the dis- 
tnt t, the drainage district may ac¬ 
quire the nt'cessary right of way for 
another agency to build a le\ee for 
it—Drainage Dist No 18, Craig¬ 
head County v Corni&h, supra. 

67. Ark—^Drainage Dist No 3 8, 
Craighead County v Cornish, su¬ 
pra 

Pederal control proiect 

Where it is shown that the con¬ 
struction of levee, part of which ex¬ 
tends into another district, will pro¬ 
tect entire drainage district and ben¬ 
efits of construction of levee will in¬ 
ure to all lands in the district equal¬ 
ly and latably, and there is no 
change in the boundaries of the dis¬ 
trict which proposes only to make 
original plans effective by build¬ 
ing levees which have been found 
necessary for drainage purposes, 
and cost of levees will not exceed 
the assessed betterments, drainage 
district has right to use its surplus 
tax collections and revenues for the 
purchase of right of way for federal 
control projects without obtaining 
authority so to do from county court. 


—Drainage Dist No 18, Craighead 
County V Cornish, supra. 

68 . Iowa—Johnston v Drainage 
Dist No 80 of Palo Alto County, 
168 NW 886, 184 Iowa 346—Bar¬ 
ton V Boie, 151 NW. 1064, 169 
Iowa 706 

Construction of grant 

\ deed granting the right to widtn 
ana d(-<pcn a natural channel, reserv¬ 
ing the right to occupy and use the 
right of way so far as not occupied 
by th(‘ ditch, gives the grantee no 
right to pile logs permanently on the 
land so as to interfere with the own¬ 
er’s use thereof, but it confers the 
right to destroy a bridge across the 
channel if its destruction is neces¬ 
sary in clearing the stream —Bice v. 
Brown, 167 P 1097, 98 Wash 416 

69. Iowa—Barton v Boic. 151 NW 
3064. 369 Iowa 706 

19 C J p 686 note 21 
Reclaiming land for etdtivation 

The owmer may not in all cases 
enter on the right of way and level 
the w'aste banks so as to reclaim the 
land for cultivation, as where the 
statute provides that the improve¬ 
ments shall be at all times under the 
control of the board of supervisors 
—Johnston v Drainage Dist No SO 
of Palo Alto County, 168 N W. 886, 
184 Iowa 346. 

TO. Mo —Ashurst v. Lohoefner, 156 
SW 805, 3 70 MoApp. 327. 

19 C J p 686 note 21 [a] 

Bight of contractor to use timber 
The contractor for the dram may 
use so much of the timber on the 
right of way as may be necessary for 
the proper construction of the drain, 
but his contract does not give him 
title to the right of way, or the tim¬ 
ber thereon —Ashurst v. Lohoefner, 
supra. 

71. Ill.—Corcoran v. Mud Creek 
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Drainage Dist of Cass and Morgan 
(^>untlcs. 168 NE 509, 336 Ill. 
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Drainage district which acQniree 
right of way for outlet, outside the 
district, is entitled to complete con¬ 
trol of the channel for the purposes 
of an outlet for district drains, with 
the right to dominion over it and to 
maintain it as such outlet, the chan¬ 
nel for the purposes of enlarging, re¬ 
moving obstructions, and mainte¬ 
nance, although outside the district, 
is as much subjcf t to the control of 
the district a,s anv ditch within the 
district, and its jurisdiction for these 
purposes IS exclusive—Porcoran v 
Mud Click Diamago Dist of Cass 
and Moigan Counties, supra. 
IParamoimt to right of conuty to lay 
out road 

Duly of drainage district to ex- 
etule a plan of drainage and recla¬ 
mation hy raising a levee is para¬ 
mount to any right of the county to 
lay out and maintain a county road 
over the levee and use it for trans¬ 
portation purposes —Palm Beach 
County v South Florida Conservan¬ 
cy Dist, 170 So 630, 126 Fla. 170. 

72. Ill —^Hammond Mut. Drain Dist. 
V Drainage Dist No. 9, 92 N.EJ. 
953, 246 111 526 

73- Mich—MacLeod v. Hamilton, 
236 NW. 912, 254 Mich 653, fol¬ 
lowed in 236 NW 897. 254 Mich. 
658 

BBtablishmeut of drain elsewhera 
as such abandonment of purpose.— 
MacLeod v Hamilton, supra 

Abandonment by redeeignated dis¬ 
trict as binding on original dis¬ 
trict 

Mo —Barkshire v Drainage Dist No. 
1 Reformed of Stoddard County, 
App., 136 S.W.2d 701. 
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drainage district, or the county, for the use of the 
public, and the landowners by virtue of their own¬ 
ership of the lands embraced within the district 
have no authority over the drain"^ beyond the duty 
imposed to keep it clear of obstruction, as explained 
infra § 47. 

§ 41. Construction 

The supervision of the work of constructing drains is 
generally intrusted to designated boards or officers, whose 
duty It is to see that the work is compieted according to 
pians and specifications, and who may be held for con¬ 
tempt if they disobey orders of the court as to the con¬ 
struction. 

A drainage district, generally, has plenary powers 
in constructing and maintaining ditches necessary 
and proper for its drainage system The super¬ 
vision of the work of constructing drains is gener¬ 
ally intrusted, by statute, to the county or township 
boards, the drainage commissioners, or to other des¬ 
ignated officers, who, under some statutes, may 
employ an engineer to prepare plans and specifica¬ 
tions for the digging of the ditch and to superintend 
its const ruction, 7 7 but who cannot consent to the 
construction of the proposed work by another dis¬ 
trict without filing a petition and securing the ap¬ 
proval of the court.78 

It is the duty of the supervising board or officer 
to see that the work of constructing the ditch is 


fully completed according to the plans and specifi- 
cations,79 and in doing so must act in good faith.®® 

Relaying. Under a statute authorizing the dram 
commissioner to relay any dram that has been con¬ 
structed or partially constructed, when the proceed¬ 
ings have been declared void for any cause other 
than that the drain is unnecessary, the commission¬ 
er may relay a drain where his prior attempt was 
void for want of jurisdiction.Such a provision is 
not invalid as an attempt to declare valid proceed¬ 
ings already had without giving the parties interest¬ 
ed an opportunity to be heard.®^ 

Contempt of court. Drainage commissioners and 
contractors for the construction of drains being 
agencies or arms of the court, it is a necessary in¬ 
cident of the authority to construct a drain that 
they be under the jurisdiction and subject to the 
orders of the court,®® or the judge thereof made m 
vacation,®^ and they are liable for contempt in case 
they disobey such orders.®^ 

§ 42. - Allotment of Work among Land- 

owners 

The work of construction may, under some statutes, 
be apportioned among the landowners. 

Under some statutes the authorities having the 
improvement m charge may apportion the work of 
constructing a dram among the landowners,®® and 


74. Mo—State v. Taylor. 123 S W. 
892, 214 Mo 393. 

75- Ill —Bay Bottoms Drainage 

Dist. V. Cache River Drainage 
Dist, 129 NE 152, 295 Ill 301. 
Improvements, extension, or altera¬ 
tion see infra § 45. 

76. Ind —Hamilton County v. State, 
111 NE 417, 184 Ind 418. 

Mich—Mussen v. Zinn, 261 N W. 106, 
271 Mich 667 
19 CJ p 687 note 27 
Construction of bridges and culverts 
see infra § 44 

Letting contracts see infra § 43. 

ISzplratioii of term of ofllce 

A county surveyor appointed su¬ 
perintendent of a construction of 
drain retains charge of the work, al¬ 
though his term of ofTice has ex¬ 
pired—Hamilton County v State, 
111 NE 417, 184 Ind 418. 
Bubseqnent statute 

Where drain proceedings arc be¬ 
gun under a statute which dot s not 
provide for commissioners of con¬ 
struction, and during the progress 
of the work a statute is enacted 
making it the duty of the court to 
assign a ditch to a drainage com¬ 
missioner or disinterested freehold¬ 
er for construction, the court may 
appoint such freeholder to complete 


the ditch—Murray v. Gault, Ind 
App. 98 N.E 878. 

77. Tenn —Inman v. Jones Creek 
Drainage Dist. No. 10, 5 Tenn 
App 211. 

78 Ill —Corcoran v. Mud Creek 
Drainage Dist. of Cass and Mor¬ 
gan Counties, 168 N.E 509, 336 
Ill 211 

79. Ill—Thompson v. Hughes, 121 
NE 387, 286 Ill. 128, affirming 210 
111 App 462 

Ind —Studabaker v. Studabaker, 51 
NE 933, 152 Ind 89. 

Liability for defects or obstructions 
see infra S 51. 

Discretion 

Duty of drainage commissioners 
properly to construct and to main¬ 
tain system is not discretionary, al¬ 
though they have some discretion to 
determine on the system—Thomp¬ 
son V Hughes, 121 N E 387, 286 Ill 
128, affirming 210 lll.App 462 

80. Kan —Schrag v Blaze Pork 

Drainage Dist, 237 P. 1047, 119 

Kan 169 

Bad faith not implied 

That drainage ditch, constructed 
i»y supervisors of drainage district, 
did not have sufficient capacity to 
take care of flood caused by exces¬ 
sive rainfall, did not imply bad faith 
of supervisors, who in constructing 
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ditch acted on advice of competent 
engineers —Schrag v. Blaze Pork 
Drainage Dist, supra. 

81. Mich —Hauser v Burbank, 76 
NW 109, 117 Mich. 463 

82. Mich —Hauser v. Burbank, su¬ 
pra 

83. Ind —American Steel Dredge 

Works V. Board of Com’rs of Put¬ 
nam County, 85 NE 1, 170 Ind. 
571, transferred, see App, 82 N E. 
995—Pittsburgh, C , C & St L Ry. 
Co V Williamson, 123 N E 478, 
74 Ind App 106 

84. Ind —American Steel Dredge 
Works V. Board of Com’rs of Put¬ 
nam County, 86 N E 1, 170 Ind 
571, transferred, see App, 82 N E. 
995. 

85. Ind —American Steel Dredge 
Works V. Board of Com'rs of Put¬ 
nam County, supra. 

Bemonatraat may have cited for 

contempt a commissioner and con¬ 
tractor for disobeying the court’s 
order for the construction of the 
ditch —Pittsburgh, C. C & St L. 
Ry. Co V. Williamson, 123 N E 478, 
74 Ind App 106. 

86- Ind —Cooper v. Ray, 47 N.E. 

668, 148 Ind 328 
19 C.J p 687 note 34. 

Repairs see infra 8 47. 
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if the work is not completed within the time pre¬ 
scribed, the allotment may be sold to the lowest bid- 
der.®7 However, a statutory requirement that a 
ditch shall be divided into sections not less in num¬ 
ber than the number of owners of land through 
which the same extends does not imply that each 
owner is to construct so much of the ditch as lies 
on his own land.** 

§ 43. - Contracts 

a. Conditions precedent 

b. Proposals and bids 

c. Form, requisites, and validity 

d. Contractors’ bonds 

e. Construction and operation generally 

f. Assignment, modification, and rescis¬ 

sion 

g. Performance of work 

h. Rights and remedies of contractor 

i. Rights and remedies of subcontractors, 

materialmen, and laborers 

a. Conditions Precedent 

Conditions precedent, required by statute, must be 
complied with before a contract for the construction of 
a drain can be entered into. 

Under some statutes, which have been held val¬ 
id,*® the county board of supervisors may fix con¬ 
ditions to be complied with before a contract may 
be made by the county drain commissioner for the 
construction of a ditch.®® Under other statutes a 
contract cannot be let or work begun until the plans 


and specifications for the improvement are approved 
by the state board,®! or until an assessment has been 
made, or money is in hand, for the purpose,®^ and 
property owners may, after the work is done, at¬ 
tack the validity of contracts entered into before an 
assessment is made ®* However, a contract for 
wofk, the cost of which will exceed the available 
assets, is in\alid only to the extent of the value of 
the work done in excess of that amount ,®^ and it 
has been held that a construction contract is not void 
merely because through some error enough was not 
raised by assessment to pay all expenses in the mat¬ 
ter, if the bid accepted did not exceed the estimated 
cost of location and construction.®^ 

b. Proposals and Bids 

(1) In general 

(2) Form and requisites of bids 

(3) Acceptance or rejection of bids 

(4) Resubmission or completion of work 

(1) In General 

A contract for the construction of a drain usually 
must be submitted to competition by public notice and 
advertisement for bids, and the contract let to the low¬ 
est responsible bidder. The notice or advertisement must 
give full and definite information as to the nature and 
amount of work to be done and the time and place of let¬ 
ting the contract. 

A contract for the construction of a drain, under 
the drainage statutes, usually must be submitted to 
competition by public notice and advertisement for 
bids, and let to the lowest responsible bidder.®® 


87. Ind—Coopt r v Itay, .supra. 

19 C J p 6h7 note 35 

Only person wUo may complain 
of .such sale is the owner whose 
allotment is sold—Cooper v- Ray, 
.supra 

Presumption of regularity 

A preciumption that the officer 
selling- the allotment was properly 
discharging his duty arises in an 
action to restrain the sale, and facts 
showing the contrary must be plead¬ 
ed —Cooper V Ray, supra 

88 . Kan—Bonnewell v Lowe, 104 
P. 853. 80 Kan. 769, 106 P. 1002, 
81 Kan 3 06 

89. Mich—Chandler v. Hei.sler, 116 
NW 626, 153 Mich 1 

90l Mich —Chandler v. Heisler, su¬ 
pra 

19 C J. p 687 note 38. 

Contracts for 

Cleaning and repair see infra § 
48. 

Improvement or extension see in¬ 
fra fi 45. 

Consent of township hoards 

The county board may provide as 
condition precedent to a contract 


that permission in writing, signed 
by a majority of the members of 
each township board affected, bo ob¬ 
tained, thereby dispensing with the 
formality of such township board 
convening to take action as a l>oard 
—Chandler v Heisler, supra 

91. Nel)—Sandy v Western Sharpy 
Drainage Dist, 169 N W 268, 102 
Neb 713 

Submission of plans by permission 
of court 

In an action to enjoin drainage 
district board from apportioning or 
reapportioning benefits bet ause state 
board had not approved plans for 
improvement, district court should 
allow district board to submit Us 
plans, and, if approved by state 
board, should proceed accordingly, 
but should not allow contract to be 
let or work begun without applica¬ 
tion for such approval —Sandy v 
Western Sharpy Drainage Dist, su¬ 
pra. 

98. Ga.—Board of Drainage Com'rs 
of Kettle Creek Drainage Dist v 
Williams, 131 SE 911. 912, 34 Ga 
App. 731, citing Corpus Juris. 

19 C J. p 687 note 40 
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Filing of assessment roll suflicient 

A drainage contract entered into 
after the assessment roll of benefits 
and damages has been filed is au¬ 
thorized, although the roll has not 
been confirmed —Kreitzer v. Barnes, 
163 NE. 476, 331 Ill 449. 

93. Ark—Thibault v. McHaney, 177 
SW 877. 119 Ark 188 

94. Ill —Spring Creek Drain Dist 
V IClgin. etc , R Co, 94 N E 529, 
249 111 260. 

95. Mo—McWilliams v Drainage 
Dist No 19, Caldwell County, 224 
SW. 35. 204 Mo App. 237 

96- La —Sternberg v. Board of 
ComTs of Tangipahoa Drainage 
Dist. No. 1, 105 So 372, 159 La. 
360 

19 C J p 688 note 43 

The exclusion of municipalities 
and port authorities from the bid¬ 
ding does not render such lequire- 
ment arbitrary or discriminatory — 
Sternberg v Board of Com'rs of 
Tangipahoa Drainage Dist. No 1, su¬ 
pra 

Requirement not violated 

Where It could not be determined 
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Such requirements are mandatory,and unless they 
are complied with the contract will be invalid.®* 

Adzfcrtiscmcnt and notice. The notice or adver¬ 
tisement for bids must give full and definite infor¬ 
mation as to the nature and amount of work to be 
done,®® including plans and specifications of the 
character or t>pc of work to be constructed,^ and 
must give an opportunity for investigation and pro¬ 
test.“ The notice need not, however, be exactly the 
same as the specifications and contract which gov¬ 
ern the duties, obligations, and rights of the par¬ 
ties.® If the statute fixes no time for publication 
of the notice, a publication for a reasonable time is 


sufficient.^ The notice usually should also specify 
the time and place of the letting of the contract,® 
but it has been held that a failure to give notice of 
the letting of the contract is a mere irregularity 
which does not invalidate the contract.® 

A statutory requirement that the notice for bids 
shall fix the time for completing the work is not 
mandatory in the sense that a contract is vitiated 
because a specified time for completion is not fixed 
in the advertisement.'^ 

Letting by sections. Under some statutes the 
work may be divided into sections for the purpose 
of kiting the contracts,* but such statutes have been 


how much quicksand would be en¬ 
countered, in constructing- a drain¬ 
age improvement, a contract provi¬ 
sion that when quuksand was en¬ 
countered board of supervisors could 
order the extra work necessitated 
thereby at cost plus fifteen per cent 
under direction of engineer is not 
invalid as not a letting to lowest 
bidder—Busch v .loint Drainage 
Dist No. 49-79. Winnebago and Han¬ 
cock Counties, 198 N W. 789, 198 

Iowa 398 

97 . Ill—Smith V Chicago Sanitary 
Dist, 108 Ill App 69 

Minn—Kelling v Kdwards, 134 N 
W. 231. 116 Minn. 484, 38 L.R A., 
N.S, 668 

98. Ill —People v Scanlan, 107 N 
£ 149, 265 111 609 

19 C J. p 688 note 45. 

99 . Iowa—Busch v Joint Drainage 
Dist. No 49—79, Winnebago and 
Hancock Counties, 198 NW 789, 
198 Iowa 398 

La—Chiro v Fourth Jefferson 
Drainage Dist, 105 So. 556, 159 

La 471. 

19 C J p 688 note 46. 

Duty of obtainingr information as 
to character of soil and cost of 

work IS for the benefit of the pub¬ 
lic. and the drainage authorities 
need not obtain such information 
for the benefit of the bidders —Ce¬ 
ment Products Co. V Martin Coun¬ 
ty. 172 NW 702, 142 Minn 480 
Z^egrallty of notice which induced 
contract held not in issue, where 
contract was admitted—Drainage 
Di.‘?t No 1 of Lincoln County, Neb, 
V Rude, CCA Neb, 21 F 2d 257 
Estoppel 

A party who has observed without 
objection the construction of a drain 
is estopped to enjoin it for the rea¬ 
son that proper notice of the letting 
of the contract was not given — 
Muncey v. Joest, 74 Ind 409. 

1 . La—Chiro v Fourth Jefferson 
Drainage Dist, 105 So. 656, 169 
La. 471. 


Referring to plans and specifica¬ 
tions on file and open to in*^pection. 
in the advertisement, is sufTlcient 
under a statute requiring the notice 
to state “the location, number, tvpe, 
and size of all culverts and bridges 
and the conditions upon which the 
contracts would be awarded,” and 
providing that “in no case shall said 
notice contain the minute's of survey 
or table of cuttings which shall be 
kept on file in the office of the dram 
commissioner and be open to insF>ec- 
tion by all parties interested at all 
times after the giving of said notice 
until the date therein set,” since no 
more specific information could be 
set out in such notice without an 
examination of the plans and specifi¬ 
cations —Ijowell Tp V. Patterson, 
183 NW. 214, 214 Mich 528 

SpecificatioiLS for pumping sta¬ 
tions in a drainage district provid¬ 
ing that the work to be done by the 
contractor consists in designing and 
constructing, thereby peimitting the 
contractor to design his own build¬ 
ing, IS not too uncertain from the 
bidder’s point of view, where such a 
clause IS usually incorporated in 
such proposals. and where such 
specifications provide that at no 
head on any unit .shall the maximum 
load exceed that which will require 
mean effective pressure in excess of 
seventy-one pounds per square inch, 
the mere fact that some engines of 
certain type were thereby excluded 
is unimportant, and. moreover, it 
IS a matter within the discretion of 
the drainage district to specify four¬ 
cycle engines and not the two-cycle 
type—Chiro v Fourth Jefferson 
Drainage Dist, 105 So 556, 159 La 
471. 

Where Diesel eugiues are specified 

in the advertising for bids and pro¬ 
posals for pumping stations, an ob¬ 
jection that the fuel oil consump¬ 
tion IS not specified is without mer¬ 
it, since such engines have about 
the same fuel oil consumption — 
Chiro V. Fourth Jefferson Drainage 
Dist., supra 


Free and fair competition is not 
interfered with by .specifications for 
pumping stations which show that 
buildings are not to be designed by 
contrac tors, except as to size and 
shape nec'essary to provide housing 
for particular machinery, because 
bidders are allowed to design their 
own equipment and buildings—Chi¬ 
ro V Fourth Jefferson Drainage 
Dist, .supra 

2 . Iowa—Busch v. Joint Drainage 
Dist No 4 9—79, Winnebago and 
Hancock Counties. 198 N.W. 789, 
198 Iowa .198 

3. Iowa —Busch v. Joint Drainage 
Dist No 49—79, Winnebago and 
Hancock Counties, supra 

Xiaor changes 

Requirement in bids and proposals 
that contractor furnish his plans 
and specifications, and providing for 
charges and prices to be agreed up¬ 
on by contractor and engineer to be 
submitted with his bid, with such 
modifications as may have been ac¬ 
tually agreed upon, covers nothing 
but minor changes in plans, and 
therefore does not render it uncer¬ 
tain from bidder’s point of view and 
too risky from that of board of com¬ 
missioners—Chiro V Fourth Jeffer¬ 
son Drainage Dist, 105 So. 556, 159 
La 471 

4 . NM — Stanley v. Wixom, 174 P. 
200, 24 NM 499 

5. Ill —People V Scanlan, 107 N E 
149, 265 111. 609—Rogne v. People, 
79 N E 662, 224 Ill 449. 

8 . Ark. — Chapman, etc , Land Co v. 
Wilson. 120 SW. 391, 91 Ark 30 
—Driver v. Moore, 98 S W. 734, 81 
Ark. 80. 

7 . Ky — Porter v. Moore, 252 S W. 
97, 200 Ky. 95. 

8- US —Interstate Drain., etc , Co 
v. Freeborn County, Minn, 158 F. 
270, 85 CCA 532, certiorari de¬ 
nied 28 set 760. 209 U.S 649, 62 
LEd 921. 

19 C.J p 688 note 48. 
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held directory only, and, where the work can be 
more conveniently let as a whole, failure to divide 
it into sections is immaterial.® If the advertisement 
states that the work is to be let by sections, there 
must be an offer so to let it before it can be let as 
an entirety.!® 

(2) Form and Requisites of Bids 

A bid must be responsive to the notice or advertise¬ 
ment, and otherwise comply with the statutory require¬ 
ments therefor. 

A bid for the work of constructing a drain must, 
under some statutes, be under seal,!! must be re¬ 
sponsive to the notice,!2 and must be made in good 
faith !3 Under some statutes the amount of the bid 
IS limited,!^ such as that it shall not exceed the es¬ 
timated cost,!® unless for good and satisfactory rea¬ 
sons It IS shown ♦hat the original estimate was er¬ 
roneous,!® and the fact that an estimate which is 
erroneous would be exceeded does not excuse the 
drainage authorities from performing their statu¬ 
tory duty of complying with an order of court re¬ 
quiring them to advertise and let the contract.!*^ 
'rhe drainage commissioners or other authorities 
charged with the letting of contracts have no power 
to require bids in wdiich the bidders agree to pur¬ 
chase the bonds or certificates issued by the district 
to provide for the expense of construction !® The 


§ 43 

fact that a bid is reduced after the award is made 
and before the contract has been executed will not 
affect the validity of the award or the contract ex¬ 
ecuted pursuant thereto.!® 

Deposit as security. Under some statutes, as a 
guaranty that the successful bidder will enter into a 
contract for the work and perform it according to 
the provisions of the contract, all bids must be ac¬ 
companied by a deposit,-® which must be returned 
if the bid is rejected -! A certified check, as a de¬ 
posit, which IS not to be cashed unless the bidder 
fails to give bond if the contract is awarded to him, 
cannot be collected by the drainage board unless it 
accepts the bid, and the bidder refuses to execute 
the contract, or, after executing it, fails to give 
bond for its faithful performance,^- and such a 
check IS not forfeited by a failure to give a bond for 
the faithful execution of an incomplete contract.23 

(3) Acceptance or Rejection of Bids 

Acceptance of a bid is usually within the discretion 
of the drainage authorities; but if acceptance is made 
It usually must be unconditional. 

In the absence of statute, a bid for the construc¬ 
tion of a drainage improvement and the acceptance 
of such bid by the drainage authorities constitute 
the contract,24 provided the acceptance is absolute 
and unconditional.2® In determining who is the 


9. Mich—Smith v Livingston, 73 
NW 118. 115 Mich 202 

19 J p 688 note 49 

I^umping or 'balking' of work In 
bids for pumpinsT stations, inste<td 
of letting it by separate ^bida, held 
both usual and desirable in spec ifl- 
cations for such work—^Chiro v 
Fourth Jefferson Drainage Dist , 105 
So 556. 159 La 471 

10. Mich—Smith \. Living.ston, 73 
NW 118. 115 Muh 202 

11. Ill —People V Scanlan, 107 N. 
K 149, 265 Ill 609 

12. Neb —Gutschow v Washington 
County. 104 NW 602, 74 Neb 378 

Condition as to place to work 

A condition in a contractor’s bid 
for construction of a dram that the 
board should furnish the contractor 
a free building place, a free tearing- 
out place, and free right of way for 
neces.sary hauling, which was not 
specific ally mentioned in the adver¬ 
tisement. is not .such a variance 
from the advertisement as to in¬ 
validate the bid, since an invitation 
for bid.s to do the work necessarily 
implies the furnishing of a place 
in which to do it —Porter v Moore, 
252 S W. 97, 200 Kv 95 
As to time for beg'inaing' work 

A condition attached to a bid for 
construction of a dram that the 
contractor should not be required to 


begin the work until the funds to | 
pay for it were in the hands of the | 
commissioners did not invalidate the 
contract where the advertisement 
for bids contemplated that the work 
should be properly paid for, and 
stated that the bonds for the con¬ 
struction of the ditch had been sold 
—Porter v Moore, supra. 

13. Ill —Peabody v Sanitary Dist 
of Chicago. 235 Ill App 265 

14. Ark —State v Canal Constr 
Co. 203 SW 704. 134 Ark. 447 

15. Ky —Board of Drainage Coni’rs 
of Henderson County v Reichert, 
224 SW 470, 189 Ky 81 

Minn—Mulgrew-Boyce Co v Free¬ 
born County, 127 NW 396, 112 
Minn 5 

Mo —McWilliams v Drainage Dist 
No 19, Caldwell County, 224 SW 
35, 204 Mo App 237 

16. If it appears work cannot be 
done for estimated cost, the estimate 
is erroneous, whether this condition 
be due to a mistake of the viewers 
when the estimate was made, or to 
an unexpected increase in the cost 
of labor and material —Board of 
Drainage Com’rs of Henderson Coun¬ 
ty V Reichert, 224 S W 470, 189 Ky 
81 

17. Kv—Board of Diainage Com’rs 
of Henderson County v Reichert, 
supra. 


18. Ark —Hopson v Heliums, 158 
SW 771 108 Ark 460. 

19 C J. p 688 note 54. 

19. Minn—Kelling v Kdwards, 134 
NW 221, 116 Minn 484, 38 L.R. 
A.NS, 668 

20. Iowa—Humboldt County v. 

Ward. 145 NW 49, 163 Iowa 510. 

19 C J p 688 note 56 

21. Iowa —.lameson v Joint Drain¬ 
age Dlsl No. 3 of Dickinson and 
Osceola Counties, 183 NW 512, 
191 Iowa 920 

22. Ga—Board of Drainage Com’rs 
of Jackson County Di.st No 2 v. 
Karr & Moore, 121 S E 298, 157 
Ga 284 

23. Ga—Board of Drainage Com’rs 
of Jack.son Counl> Dist No 2 v. 
Karr & Moore, supra. 

24. Iowa—Gjellefald v Drainage 

Dist No 42, 212 NW 691, 203 

Iowa 1144 

25. Iowa—lameson v Joint Drain¬ 
age Dist. No 3 of Dickinson and 
Osceola Counties, 183 N W 612, 
191 Iowa 920. 

Acceptance imposing conditions 

An acceptance providing the bid¬ 
der furnishes an itemized schedule 
of prices separately for the main 
dram and each of the laterals, the 
same to he subject to the approval 
of the engineer and in accordance 
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lowest responsible bidder the authorities may use 
their discretion, and in the absence of fraud, collu¬ 
sion, or an arbitrary exercise thereof, such discre¬ 
tion will not be interfered with by the courts.^® 
The inquiry need not be limited to a consideration 
of the financial responsibility of the bidders, but 
may also extend to the question of their fitness and 
ability to perform the particular work but, un¬ 
der some statutes, in case of equal bidders, certain 
bidders must be given a preference in the award¬ 
ing of the contract.2® In the absence of fraud or 
collusion, or a showing that the price is excessive, 
the fact that the person to whom the contract is 
let is the only bidder does not invalidate the con¬ 
tract as in violation of a statute requiring such con¬ 
tract to be let to the lowest responsible bidder.^^ 
An unsuccessful bidder may sue to set aside the 
award.3® 

(4) Resubmission or Completion of Work 

If no bids are received, or the contractor fails or re¬ 


fuses to complete the work In accordance with the con¬ 
tract, the contract may be resubmitted, or, under some 
statutes or contracts, the district authorities may com¬ 
plete the work. 

Where no bids arc received on the first advertise¬ 
ment the authorities may readvertise and, where 
the contractor refuses or fails to complete the work 
in accordance with the provisions of the contract, 
the contract may be treated as forfeited, and the 
work rclet,^2 Qr, m such a case, under some statutes, 
the district, instead of reletting, may finish the work 
on a time basis at a cost plus percentage,^^ and re¬ 
cover the excess expenditures,^^ unless the cost will 
exceed the statutory limit.^® Authority to complete 
the contract by the district, by day labor under the 
direction of its own engineers and officers, may ex¬ 
ist by virtue of a provision to that effect in the 
contract,^® and this rule is not affected by the fact 
that the district authorities owe a duty to the con¬ 
tractor’s surety to mitigate the damages, if the work 
is done as promptly as possible and in as economical 


with the permanent survey then be¬ 
ing made by him, a requirement not 
made by the notice to bidders or by 
the terms on which bids were so¬ 
licited, although the bidder offered 
to furnish such schedule, must be 
held to be conditional and not to 
bind the bidder, and a joint resolu¬ 
tion extending time to comply there¬ 
with. wherein the acceptance was 
interpreted as conditional and so 
stated, must be treated as a specific 
reje< lion of the bid, unless the 
schedule was furnished within the 
time specified with a bond also re¬ 
quired thereby—Jameson v Joint 
Drainage Dist No 3 of Dickinson 
and Osceola Counties, supra. 

aa. Mich—Lowell Tp v raltcrson, 
183 NW 214, 214 Muh 528 
Minn—Kelling v Edwards. 134 N 
W 221, 116 Minn 484, 38 L R.A, 
N.S, 668 

19 C.J V 6i>8 note 57 
Xn interest of the public 

Such discretion must be exercised 
in the inttrest of the public, and not 
that of a particular bidder—I.iOwell 
Tp v Patterson. 183 NW 214, 214 
Mich 528. 

Getting to next to lowest bidder 

The act of the county drain com¬ 
missioner in letting drainage con¬ 
tract to the next to the lowest bid¬ 
der, instead of the lowest bidder 
who had deposited certified t beck 
to evidence his responsibility, for 
the reason that lowest bidder was 
a stranger to him, and that he knew 
by experience that bidder to whom 
he awarded contract would properly 
perform it, is unwarranted —Lowell 
Tp. v. Patterson, supra 

27. Minn.—Kelling v. Edwards. 134 


NW 221. 116 Minn. 484, 38 L R 
A.N S . 668 

N.C —Sanderlin v Luken, 68 S E 
225, 152 N C 738 

28. Mich —Whitman v Cochrane, 
172 NW 529, 206 Mich 344 

Parties assessed for benefits 

Where dram commissioner receiv¬ 
ing bids for contract to construct 
drain was advised before he had 
indicated to whom he had sold con¬ 
tract that plaintiff was insisting up¬ 
on his rights under a statute, as to 
parties assessed for benefits, if 
equal bidders, being entitled to prt f- 
erence in awarding contracts, the 
bidders were bound to take notice 
of plaintiff’s rights, and where there 
were no further bids, and commis¬ 
sioner announced sold, plaintiff was 
entitled to the contract—Whitman 
V Cochrane, supra 

29. Neb —Gutschow v Washington 
County. 104 NW 602, 74 Neb 378 

30. La —Sternberg v Board of 
Com’rs of Tangipahoa Drainage 
Dist No 1, 105 So 372, 159 La 
360 

31. Ind —Smith v. Pyle, 88 N E 
733. 44 Ind.App 150. 

Time of letting 

A statute requiring the engineer, 
in his report of the specifications 
on which contracts for the construc¬ 
tion of drains arc let, to specify the 
date when the work shall be com¬ 
pleted, does not preclude the letting 
of contracts after the expiration of 
such date where, for lack of prop¬ 
er bids, they could not be let soon¬ 
er, and where contracts are so let 
and the work completed thereunder 
in accordance with their terms, and 
approved by the engineer without 
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objection, the county cannot avoid 
payment to the contractor on the 
ground that the letting was illegal 
—Interstate Dram , etc , Co \ Free¬ 
born County, Minn , 158 F 270, 85 
CCA 532. certiorari denied 28 S Ct 
760, 209 US 549, 52 L Ed 921 

• 

32. Iowa—Busch v Joint Drainage 
Dmt No 49—79, Winnebago and 
Hancock Counties, 198 NW 789, 
198 Iowa 398 

19 C J p 689 note 61 

Striking quicksand as not snffl. 
cient excuse, under contract, for not 
completing work—Busch v. Joint 
Drainage Dist No 49-79, Winnebago 
and Hancock Counties, supra 

33 . Iowa.—Busch v Joint Drainage 
Dist No 49—79, Winnebago and 
Hancock Counties, supra 
Unavoidable delay, does not justi¬ 
fy seizure of contractor's supplies 
and charging of completion tost 
against him under contract excus¬ 
ing contractor for such delav—Cen¬ 
tral Lime & Cement Co. v Leyden- 
Ortseifen Co., 245 Ill App 48 

34 . Minn —Hennepin County v. 

Richardson, 220 N W. 432. 176 

Minn. 60 

35. Minn —Hennepin County v. 
Richardson, supra. 

Computation 

Payments to contractors for work 
of no benefit are to be excluded in 
determining whether cost of com¬ 
pleting ditch would exceed statu¬ 
tory limit —Hennepin County v. 
Richardson, supra 

30 . Md —Trustees of Sanitary Dist. 
of Chicago v. Poe. 114 A 714, 138 
Md. 641. 
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a manner as is consistent with the facts and cir¬ 
cumstances 37 A statute authorizing the reletting 
of work not completed within the time specified in 
the contract has been held to apply to a contract 
which has never been begun 38 

Where, however, all the bids are rejected, they 
cannot be reconsidered without a readvcrtise- 
ment;39 nor can the drainage authorities, after re¬ 
ceiving bids on a complete survey, plans, and speci¬ 
fications, make alterations in such survey, plans, and 
specifications, and accept a modified bid based there¬ 
on, without readvertising for bids and reletting the 
work,^0 notwithstanding a provision in the specifi¬ 
cations that the engineer may make any alterations 
which will not change the contract price more than 
a given percentage, as such a provision refers to 
changes after the contract has been let.^i 

Where bids arc rejected and a readvertisement 
ordered, the notice should be republished for the 
length of time required for the original notice 
but failure so to republish the notice, if a defect, 
is not jurisdictional and may be waived by failure 
to make the objection before the board of super- 

visors.‘*3 

New or modified contract. Under some statutes 
notice need not be given to the taxpayers before a 
new contract is made with the contractor for the 
completion of his work,^^ unless there is a change 
in the dimensions or location of the improvement, 
and if new construction at more than a given per 
cent of the original cost is ordered the board must 
proceed as for an original establishment and as¬ 
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sessment.^® Where, by mistake of the engineer, 
the specifications omit a portion of the work nec¬ 
essary to complete the ditch, the mistake may be 
corrected by a subsequent agreement with the con¬ 
tractor for performance of the additional work, 
without a readvertisement and reletting 7 and the 
county authorities may have the lowest bidders 
waive a provision in their bids for extra compensa¬ 
tion and make a contract with them for the work 
without resubmitting the matter for further bids; 
such a change in the contract is for the benefit of 
the property owners and does not amount to the 
making of a new contract without bids.^* A sub¬ 
sequent agreement for the doing of extra work or 
any work rendered necessary by the making of per¬ 
missible changes need not be let on advertisement,^^ 
nor need there be a readvertisement where an en¬ 
largement of the ditch is ordered by the commis¬ 
sioners, as authorized by the contract, where the 
commissioners have money on hand or have provid¬ 
ed by levy to meet the additional expense.®® 

c. Form, Requisites, and Validity 

The form, requisites, and validity of a drain con¬ 
struction contract are controlled by the rules relating to 
contracts generally, except to the extent that special stat¬ 
utory requirements apply. 

A drainage contract must comprise all the terms 
which the parties intend to introduce into it,®i and 
not contain unauthorized terms or specifications,®2 
and where the parties contemplate that a written 
instrument entered into is incomplete, and that a 
binding agreement will be made subsequently, there 
is no agreement.®^ A drainage contract is void if 


37. Md —Trustees of Sanitary Dist 
of Chicago v. Poe, supra. 

38. Neb —Gutschow v. Washington 
County, 104 N W. 602, 74 Neb. 378 

39. La —Sternberg v Board of 
Com’rs of Tangipahoa Drainage 
Dist No 1. 105 So. 372, 159 La 
360 

Injunction 

Where drainage board, after all 
bids on advertised work had been 
rejected and deposited checks re¬ 
turned to bidders, accepted altered 
and changed bids without readver¬ 
tisement, such awards were Illegal 
and wholly unauthorized and will be 
enjoined' inasmuch as a public 
board cannot be permitted to recon¬ 
sider bids once rejected —Sternberg 
V Board of Com'rs of Tangipahoa 
Drainage Dist No 1, supra. ' 

40. Ga —Board of Drainage Com’rs 
of Jackson County Dist No 2 v 
Karr & Moore, 121 SE 298, 157 
Ga 284. 

41. Ga—Board of Drainage Com’rs 

of Jackson County Dist No. 2 v i 
Karr & Moore, supra. I 


42. Iowa—In re Llghtner, 123 N. 
W 749, 145 Iowa 95 

43 . Iowa—In re Lightner, supra. 

44 . Iowa.—Horton Tp of Osceola 
County V. Drainage Dist. No. 26 
of Osceola County, 182 N W. 395, 
192 Iowa 61. 

46 . Iowa—Horton Tp of Osceola 
County V Drainage Dist. No 26 of 
Osceola County, supra 

46 - Iowa—Maasdam v. Kirkpat¬ 

rick, 243 NW 145, 214 Iowa 1388. 

47 . Ind —Templeton v. Newton 

County, 89 NE 880, 173 Ind 226 

48 . Iowa—Wood v Hall, 110 N.W. 
270, 138 Iowa 308 

49 . Ill —Smith V Chicago Sanitary 
Dist. 108 IllApp 69 

60 . Ill —Drainage Comrs v. Lewis, 
101 IllApp 150. 

61 . Ga—Board of Drainage Com'rs 
of Jackson County Dist No 2 v 
Karr & Moore, 121 SE 298, 157 
Ga 284 

62. Iowa —Incorporated Town of 

Carpenter v. Joint Drainage Dist. 
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No 6, 199 NW 265, 198 Iowa 182, 
modifying 197 N W. 656, 198 Iowa 
182. 

Bscoessive requirements within city 

Specifications in drainage contract 
as to number and depth of sub¬ 
branches of drains to be laid 
through town, and number of in¬ 
takes indicating a purpose to make 
drain serve as storm sewers for 
town nnd to be of sufficient depth 
to drain cellars, are unauthorized, 
such function being a municipal one 
and not included within agricultur¬ 
al drainage scheme —Incorporated 
Town of Carpenter v. Joint Drainage 
Dist No. 6, supra 

53. Ga —Board of Drainage Com’rs 
of Jackson County Dist. No 2 v. 
Karr & Moore, 121 S E. 298, 157 
Ga 284 

ZuBtrumeut executed as a tenta¬ 
tive contract, to be completed after 
changes in the work have been made 
by the engineer, is not a complete 
and binding agreement —Board of 
Drainage Com’rs of Jackson County 
Dist. No. 2 V. Karr & Moore, supra. 
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made with drainage commissioners who were illegal¬ 
ly appointed,or if made for the performance of 
work upon a system of drainage over which the dis¬ 
trict has no jurisdiction,®® or if it is based on a bid 
which involves the contractor’s accepting bonds of 
the district in payment for the work.®® On appli¬ 
cation by the proper party the court, having control 
and direction of the matter, may declare void a con¬ 
tract entered into corruptly, or from motives of per¬ 
sonal favoritism or ill will ;®'^ but, in the absence 
of evidence of favoritism, the mere fact that the 
contractor is closely related to the officer who lets 
the contract, or whose duty it is to examine the 
work, does not invalidate the contract ®* Contrac¬ 
tors with the district are bound at their peril to 
take notice of the limitations on the powers of the 
district, and of the invalidity of the unauthorized 
contract®® and must also satisfy themselves as to 
soil conditions under which the work is to be done, 
and have no right to rely on information furnished 
by the district which is not a positive representa¬ 
tion of fact, but IS a mere statement of belief, not 
guaranteed as to its accuracy.®® 

Any provision or condition which tends to pre¬ 
vent competition renders the contract invalid ;®i 
but taxpayers may estop themselves from objecting 


to the contract on that ground.®^ A contract for 
the construction of a drain at a price greater than 
the estimated benefits is void,®® and in such case 
the county cannot be held liable for the work done 
under an implied contract, or on the theory that it 
has individually or in a proprietary sense received 
the benefit of the work.®^ The contract is not ren¬ 
dered invalid by a stipulation that the contractor 
shall not be liable for damages to completed work 
on account of freshets,®® but such stipulation, even 
if ultra vires, will not destroy the contract in toto; 
and where work has been done and the ditch is of 
some benefit to the land drained thereby, the most 
that the county authorities are entitled to is to have 
the stipulation disregarded.®® An engineer who 
severs his relation with the district openly and with 
the district’s consent, after all preliminary work has 
been completed, may thereafter enter his bid for 
the work, and the fact that his bid is less than oth¬ 
ers does not render the contract awarded to him 
invalid.®"^ 

Pecuniary interest of officer in contract. For an 
officer to be pecuniarily interested in a contract for 
work which it is their duly to siipcr\ ise and approve 
IS not only against public policy,®® but in some states 


64. Mo—Eaton v. St Charles Coun¬ 
ty. 8 Mo.App 177, affirmed 76 Mo 
492. 

65. Ark—Morgan Engineering Co 
V. Cache River Drain Dist, 172 
SW. 1020 115 Ark 437. 

19 C J p 689 note 70. 

56 . Ark—Hopson v Heliums, 16.3 

SW 1191, 111 Aik 421—Hopson 
V Heliums, 158 S W. 771, 108 

Ark 460 

57. Ind—Walb v Smith, 137 NE 
717, 80 Ind App 321. 

Jurisdiction 

A petition to annul a drainage 
district contract on the ground that 
it was corruptly let is properly filed 
in the court ha\ing jurisdiction of 
the original drainage proceedings 
and as part of such proceeding.^ — 
Walb V. Smith, supra 
Sxercise of equitable powers 

After reaching the conclusion that 
a construction suptrintendent of a 
drainage district acted fi.iudulently 
and in collusion ^ith a contiactor in 
letting a contract, the court in the 
exercise of its equitable powers is 
Justified in setting it aside as void 
—Walb V Smith, supra 
Proper parties to apply 

Real estate owners charged with 
the expense of the drainage con¬ 
struction are proper parties to make 
application to have a contract cor¬ 
ruptly let annulled.—Walb v. Smith, 
supra. 


Evidence 

The fact that there was a differ¬ 
ence of more than eleven thousand 
dollars between the bid accepted by 
a construction superintendent of a 
drainage district, and the lowest bid 
received is properly considered with 
other evidence as tending to prove 
that the contract was coriuptly let 
—W.alb V Smith, supra, 
loaches 

Real property owners petitioning 
to have a drainage district contract 
set aside as void Iwenty-om; days 
after it has been let are not guilty of 
laches.—Walb v. Smith, suprei. 

5& Ky.—rortcr v. Moore, 252 SW 
97, 200 Ky. 95. 

Chief engineer 

A contract for the construction of 
a drain is not invalidated because 
the contractor is a brother of the 
chief engineer of the district, who 
IS to determine whether the work 
IS properly done, and to make rec¬ 
ommendation to the board for pay¬ 
ment of estimates, since the engi¬ 
neer’s appointment is not Irrevoca¬ 
ble, and the courts can prevent his 
acting as engineer or prevent abuse 
of authority by him if he does act 
—^Porter v. Moore, supra. 

69. Ill —Lewis V. Young America 
Drain. Dist No. 1, l6l Ill. App 
670. 

1 60 . Ill —Michuda v. Sanitary Dist 
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of ChicaKO, 27 NK2d 582, 205 Ill. 
App 314. 

District not liable for misrepre- 
sentation or fraud in such n case — 
Michuda v. Sanitary Dist of Chica¬ 
go, supra 

District is not liable on “implied 
warranty” to conti actors who en¬ 
countered soil conditions different 
from those represented by soil in¬ 
formation chart furnisyiod by dis¬ 
trict, where contract exjiresvly slat¬ 
ed that while inform.ation was be¬ 
lieved to be accurate district did not 
guarantee It—Michuda v. Sanitary 
Dist of Chicago, supra 

61. Ill —^Klckapoo Drain Dist v. 
Jack.son. 99 N E 596, 255 Ill. 504 

19 C J. p 689 note 72. 

62. Iowa—Wood v. Hall, 110 NW. 
270, 138 Iowa 308. 

63. Minn—Alden v Todd County, 
167 NW. 648, 140 Minn 175 

64. Minn—^Aldcn v. Todd County, 
supra. 

65. Iowa—Littell v. Webster Coun¬ 
ty, 131 NW. 691, 132 N.W. 426, 
152 Iowa 206. 

66. Iowa.—^Littell v. Webster Coun¬ 
ty, supra. 

67. Ark—Quarles v. Little Cypress 
Drainage Dist., 270 SW 501, 168 
Ark. 368. 

68. Mo.—Seaman v. Cap-Au-Gris 
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is expressly forbidden by statute;®® and hence a 
construction contract in which such an officer has 
such an interest is voidJ® A contract by two mem¬ 
bers of a board of commissioners, employing the 
third member as engineer, is invalid,*^^ and the fact 
that the district has received the benefit of his serv¬ 
ices will not prevent it from repudiating the con¬ 
tract and refusing to pay him for such servicesJ^ 

d. Contractors’ Bonds 

(1) In general 

(2) Bond to secure materialmen and la¬ 

borers 

(3) Liability on bond in general 

(4) Nature and extent of surety’s liabili¬ 

ty or rights 

(5) Actions on bond 

(1) In General 

A bond is generally required of the contractor con¬ 
ditioned for the faithful performance of his contract The 
bond given should comply with the statutory require¬ 
ments therefor, and should be construed strictly against 
the surety, and in connection with the statute requiring 
it. 

A dram construction contractor is generally re- 
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quired by statute to give a bond for the faithful 
performance of his contract.*^® Such a bond may be 
of a dual character, by the insertion of provisions 
and conditions for the protection of both the drain¬ 
age district as to faithful performance of the con¬ 
tract, and of laborers and materialmen as to labor 
and materials furnished 

Requisites and validity. The bond should com¬ 
ply with the statutory requirements as to its form 
and contents,"^® if an instrument executed is 

not good as a statutory bond because it does not 
comply with the statutory requirements, and is also 
not good as a common-law bond, no recovery can be 
had thereon.*^® 

Construction. In case of an ambiguity therein, 
the bond should be construed strictly against the 
surety, and liberally in favor of the person intend¬ 
ed to be protected It should also be construed 
with reference to the statute pursuant to which it 
IS given,*^® and any provision omitted therefrom, 
which is required by the statute to be included 
therein, will be read into the bond and deemed as 
fully a part thereof as if expressly written there¬ 
in.”® 


Levee Dist. 117 SW 1084, 219 Mo 
1 

Approval of work generally sec in¬ 
fra § 43 p (2) 

69. Minn—Martinsburp v Butler, 
127 NW 4 20, 112 Minn. 1 

10 CJ p 689 note 80 

70. Ill—Peabody v Sanilary Dist 
of Chicago, 161 NE 519, 330 Ill 
250 

The treasTirer of a sanitary dis¬ 
trict who has complete discretion in 
the selection of a depositary for the 
district fund, and to whom the hoard 
of trustees look as a financial ad- 
\ isor, IS not merely a ministerial of¬ 
ficer. and any interest by him di¬ 
rectly or indirectly in a contract he- 
twien the district and a construc¬ 
tion ‘’ompany renders the contract 
void, as where he contracts with a 
company of which he is an officer 
and principal stockholder—Peabody 
V Sanitary Dist of Chicago, supra. 

71 - Mo —Seaman v Cap-Au-Gris 
Levee Dist, 117 S W. 1084, 219 

Mo. 1. 

72. Mo —Seaman v. Cap-Au-Grls 
Levee Dist, supra. 

73 . Ga —Board of Drainage Com'rs 
of Jackson County Dist. No 2 v. 
Karr & Moore, 121 S E 298, 157 Ga. 
284. 

Ind —State v. IT S Fidelity & Guar¬ 
anty Co. of Baltimore, Md., 172 N. 
E. 666. 92 Ind App. 4. 

19 C.J. p 690 note 84. 

28 C. J.S.—23 


Bonds of 
Drainage 

Districts see supra ^ 12. 

Officers see supra 11, 12 
Petitioners for dram see supra 5 

22 

There must be a final, valid, and 
enforceable contract before the suc¬ 
cessful bidder is required t<> give 
a bond for fh< faithful performance 
thereof If there Is no such contract, 
no bond can be required —Board of 
Drainage Com’rs of Jackson County 
Dist No 2 V Karr & Moore, 121 S. 
E 298, 157 Ga 284 

Statute held to control bond al¬ 
though drainage districts were not 
in existence at the time of the pas¬ 
sage of the statute —Maryland Cas¬ 
ualty Co V Clark’s Creek Drainage 
Dist No 6. 4 Tenn App. 380. 
liiabillty for premium 

Under a statute requiring such a 
bond to be given to the board of 
directors of the district, such di¬ 
rectors have no power to cancel the 
bond so as to release the contrac¬ 
tor’s liability to the surety for pre¬ 
miums —Fidelity & Deposit Co of 
Maryland v Callahan Bros, 158 P 
658, 98 Kan. 547 

74. Tenn—Maryland Casualty Co v 
Clark’s Creek Drainage Dist No 6, 
4 Tenn.App 380. 

Protection of materialmen and labor¬ 
ers see infra § 43 d (2). 

75. Ark—Union Indemnity Co. v. 
Forgey & Hanson, 298 S.W. 1032, 
174 Ark. 1110. 


Bonds held not Invalid 

(1) Because made to commission¬ 
ers of drainage district instead of 
stati —Union Indemnity Co v For- 
gey & Hanson, supra 

(2) Because not executed in statu¬ 
tory amount —Union Indemnity Co. 
v Forgi‘y & Hanson, supra. 

76. Cal —HolTman v Kennedy, 199 
P 341, 52 Cal App 612. 

77. Ark—Leslie Lumber & Sup¬ 
ply Co v Lnwrerif e, 11 S \V 2d 
458, 178 Ark 573—Union Indem¬ 
nity Co V Forgey & Hanson, 298 
SW 1032. 174 Ark 1110 

Ind—Hartford Accident & Indemni¬ 
ty Co v. State, 159 NE 21, 94 
Ind App 531 

Minn—Radichel v. Federal Surety 
Co, 226 NW 473, 178 Minn 183 
In favor of laborers and material- 
men having no protec tion except 
bond—Holcomb v American Surety 
Co, 42 SW2d 765, 184 Ark 449. 

78. Ohio —Van Wert Nat Bank v. 
Roos, 17 N E 2d 651, 134 Ohio St. 
359. 

79. Ark —Union Indemnity Co v. 
Forgey & Hanson. 298 S W. 1032, 
174 Ark 1110 

La—John H. Murphy Iron Works v 
U S Fidelity & Guaranty Co., 124 
So. 768, 169 La. 163. 

Ohio —Van Wert Nat Bank v. Roos, 
17 NE2d 651, 134 Ohio St 359 
Tex —Southern Surety Co v. Il¬ 
linois Powder Mfg. Co., Civ.App., 
31 S.W.2d 314. 
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(2) Bond to Secure Materialmen and Labor¬ 
ers 

The bond usually should also contain a condition for 
payment by the contractor of claims for labor and ma¬ 
terials furnished for the work, and In such a case the 
bond may be sued on by persons furnishing labor and ma¬ 
terials. 

Under a statute requiring a bond for perform¬ 
ance only, the contractor is not required to give a 
bond to pay the claims of laborers and material¬ 
men.®® Under many drainage statutes, however, 
the bond must also contain a condition for payment 
by the contractor for all labor and materials fur¬ 
nished for or in the doing of the work,®^ and such 
a statutory provision is a part of the bond and fixes 
the liability thereon, although the bond itself fails 
to provide therein for recovery by laborers and ma¬ 
terialmen ®2 Such a condition in the bond covers 
claims for all necessary labor or material used in or 
for the work;®® and suit on the bond may be 
brought by any person furnishing labor or materials 
in the construction of a drain, to recover the 
amount due therefor,provided the claim is filed 


in the time and manner prescribed by the statute.®^ 
Laborers and materialmen, as beneficiaries of the 
promise, may sue on the bond, notwithstanding a 
provision therein that only the district may sue 
thereon.®® 

This additional obligation as to laborers and ma¬ 
terialmen need not be set forth in the bond, it is 
sufficient that it is set forth in the contract, if^ the 
bond IS conditioned that the contractor will perform 
all the matters and things contained, set out, or re¬ 
ferred to in the contract.®*^ 

(3) Liability on Bond in General 

Liability of the contractor and surety generally aris¬ 
es as a direct result of the contractor’s failure properly 
to perform his contract. If the contract is relet, the lia¬ 
bility IS for the actual loss sustained thereby. 

The default and injuries which fix liability and 
authorize suit on the contractor’s bond, for faithful 
performance of the contract, are those which arise 
in the process of construction of the improvement, 
as a direct result -of the contractor’s failure prop¬ 
erly to perform h.s contract,®® such as injury to 


8(k Iowa—Joint Board of Sup’rs of 
Dickinson and Osceola Counties v 
Title Guaranty & Surety Co, 201 
NW. S8, 198 Iowa 1382 

81. Cal—Hoffman v. Kennedy, 199 
P 341, 62 Cal App 612 
Tenn —Maryland Casualty Co v. 
Clark's Creek Drainage Dist No 
6, 4 Tenn App 380 

Tex—Southern Surety Co v. Illinois 
Powder Mfg Co , Civ App , 31 S W 
2d 314 

Statnte m oiQy authority for hond 

Such a provision of a drainage 
statute is the only authority for the 
exaction of a bond containing a con¬ 
dition protecting laborers and ma¬ 
terialmen, where a statute relative 
to methanics’ liens and a public im¬ 
provement statute are not applicable. 
—Hoffman v Kennedy, 199 P. 341, 62 
Cal App 612 

As ‘‘public improvexneut” 

The (onstruflion or improvement 
of a joint (ounty ditch is a 'pub¬ 
lic improvement” so as to require a 
condition for the pajment of labor 
and material to be incorporated into 
the contractor’s bond, notwithstand¬ 
ing that nin£t>-tight per cent of the 
cost IS assc«,s(d against property 
benefited thereby —Van Wert Nat 
Bank v Roos, 17 N E 2d 651, 134 Ohio 
St 359 

“County improvement” 

A statute lequinng county com¬ 
missioners to take a bond for the 
security of laborers when they con¬ 
tract for work, which if performed 
by an individual would give rise 
to a lien, or make improvements for 
the county, does not apply to the 
construction of a local ditch, such 


work not being a county improve¬ 
ment —Wallace v Skagit County, 36 
P 252, 8 Wash 457 

82. Ind —State v Howies, 98 N E 
722, 177 Ind 682 

Tex—Southern Surety Co v Illinois 
Powder Mfg Co, Civ App, 31 S 
W2d 314 

In Florida, under a similar statute, 
it has been held that a surety on a 
public improvement bond not spe¬ 
cifically covering labor, material, and 
supplies Is not liable to materialman 
—Sugarland Drainage Dist v Barr, 
128 So 26, 99 Fla 928, followed in 
Sugarland Drainage Dist v Detroit 
Fidelity & Surety Co , 128 So 27, 99 
Fla 932. 

83. Ark—Holcomb v American 

Surety Co, 42 S.W.2d 765, 184 Ark 
449. 

19 CJ p 690 note 93 fa]. 

Bond covers not merely material 
actually entering into the work, such 
as might be the basis of mec hanics' 
liens, but all materials and supplies 
furnished the contractor for use in, 
or reasonably necessary to accom¬ 
plish the purpose of, the work, in¬ 
cluding material for bunkhouscs, tent 
forms, etc , and material not actual¬ 
ly used, where the work is stopped 
by the drainage district board or for 
any reason not due to the material 
furnisher—Leslie Lumber & Sup¬ 
ply Co V Lawrence, 11 S W 2d 468, 
178 Ark 573 

Oil and gasoline furnished con¬ 
tractor for use in operating his ma- 
c him ry and digging canals and ditch- 
€S for drainage district are "ma¬ 
terials used in prosecution of work,” 
within statute.—Standard Oil Co. v. 
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National Surety Co., 107 So 559, 143 
Miss. 841 

Xn Bonlslana the work done or the 
material furnished must enter di¬ 
rectly into and form a pari of the 
improvement constructed, and there¬ 
fore a claim for labor, supplies, and 
freight for the repair of a dredge- 
boat used in exc avatirtg a canal is 
not covered by the bond—John H 
Murphy Iron Works v U S Fidelity 
& Guaranty Co., 124 So 768, 169 La. 
163 

84. Ark—Leslie Lumber &; Supply 
Co v. Lawrence, 11 S W 2d 458, 178 
Ark 573 

Minn—Fay v Bankers’ Surety Co, 
146 NW 359, 125 Minn 211! Ann 
Cas.l915C 688 

Tenn —Maryland Casualty Co v. 
Clark’,s Creek Drainage Dist No. 6, 
4 Tonn App 380 
19 C J p 690 note 93 
Remedies of materialmen and labor¬ 
ers generally see infra § 43 i 

85. Tenn —Maryland Casualty Co v. 
Clark’s Creek Drainage Dist No. 
6. 4 Tenn App 380 

Filing after abandoxunent of work by 
oontraotor 

Tonn—Maryland Casualty Co v. 
Clark’s Creek Drainage Dist. No 6, 
supra 

86. Ark.—Leslie Lumber & Supply 
Co V Lawrence, 11 S W 2d 468, 
178 Ark 573. 

87. Miss —Standard Oil Co v Na¬ 
tional Surety Co, 107 So 659, 143 
Miss 841. 

88. Minn.—Grams v. Murphy, J14 N. 
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land by overflow,*® or to employees by the negli¬ 
gence of the contractor in carrying on the work.®® 
A statute declaring contractors liable on their bonds 
for damages to landowners by failure to complete 
the work within the time limited, indemnifies such 
owners only for damages resulting directly from the 
work of construction,®! and docs not provide com¬ 
pensation for loss of anticipated benefits from the 
cultivation of land to be drained,®2 or for the rental 
value of the land which would have accrued to them 
had the ditch been completed within the specified 
time.®3 A failure of the district authorities to de¬ 
clare a forfeiture or sue on the contractor’s bond 
where it would be useless to do so, as w^here the 
contractor and sureties have become insolvent and 
no cash deposit has been made, docs not prejudice 
the rights of landowners or give them any addition¬ 
al rights.®^ 

Where contract relct. Where the contractor fails 
to complete the work within the time or in the man¬ 
ner required by the contract and the work is relet 
to another contractor, the contractor and the sure¬ 
ties on the bond are liable for the actual loss sus¬ 
tained from having to relet the contract,®*** such as 
the cost, in excess of the contract price, of com¬ 
pleting the work,®* and including sums not yet due 
under the new contract j®*^ and this liability is not 
affected by a provision in the contract fixing a per 


diem amount as liquidated damages for delay.®* 
Whether or not the contractor is liable on his bond, 
in case of such a failure and reletting of the con¬ 
tract, must be determined from the existing facts, 
and not from anything that may transpire in the 
future,®® although an act of God may have inter¬ 
fered with his completion of the contract.! 

Defenses. The contractor and his sureties can¬ 
not escape liability on the theory that the forfeiture 
of the contract and the reletting of the unfinished 
work prevented performance by the original con- 
traclor,2 nor because of the refusal of the county 
to pay an installment for work done after notice of 
intention to declare a forfeiture of the contract for 
failure to perform.* 

(4) Nature and Extent of Surety’s Liability 
or Rights 

The bond is in the nature of a contract of indemnity 
insurance The surety is generaliy liable for the con¬ 
tractor's default, to the same extent that the contractor 
IS liable, unless he has grounds for denying liability or 
is released. The surety, however, may stand on his con¬ 
tract of suretyship, and claim any rights accruing to him 
thereunder. 

A drainage contractor’s bond is in the nature of 
a contract of indemnity insurance,^ and the sure¬ 
ty’s liability thereon is only for the contractor’s de¬ 
fault in failing properly to perform his contract,® 
and is measured by the liability of his principal,® 


W 753, 103 Minn 210—TGidsvik v 
Folev, 109 N W 903. 99 Minn 4 68 
10 C .T p 690 nolP 88 
Subcontractor’s bond 

Wtirrc* a sulicont motor prives a 
bond to socuro tbe oontraftor for 
the faithful performance of the sub¬ 
contract, and the principal contractor 
falls to perform his contract because 
of the subcontractor’s default, and 
the drainapre commi.ssioners complete 
the work, the contractor cannot re¬ 
cover damages on the bond on the 
possibility that the cost of complet¬ 
ing the work was greater than the 
contract price, where there was no 
evidence that the price exceeded that 
agriec^d upon—Long- v American 
Surety Co. 137 NW 41. 23 ND 

492. 

89. Minn—Grams v Murphy, 114 
NAV 753, 103 Minn 219—Eidsvik 
V. Foley, 109 N W. 993, 99 Minn 
468. 

Liability of contractor grenerally see 
infra § 51. 

90 . Minn—Grams v. Murphy, 114 
NW 753, 103 Minn 219 

91. Ind.—State v. Jacobs, 142 N E. 
715, 194 Ind 327. 

92. Ind.—State v. Jacobs, supra 

93- Minn.—Grams v. Murphy, 114 
N.W. 753, 103 Minn. 219. 


94. low'a—Busch v Toint Drainagre 
Hist No 4*1—79, Winnehapo and 
Hancock Counties, 198 N W 789, 
198 Iowa 3*)8 

95. US—Equitable Suretv Co v 
Board of Com'rs of Miidd> Bottom 
Swamp Land Dist No 1, Tippah 
County. Miss, 256 F 773, 168 CC 
A 119 

Tbe cost of remedsrlug* tbe original 
contractor’s failure to keep the drain 
in repair until completion of the 
I’ontract is a proper element of dam¬ 
age w^here the contract is tei ruinated 
and the work relet—Humboldt Coun¬ 
ty V. Ward, 145 NW 49, 163 Iowa 
510. 

96. Ind —State v. Frantz, 103 N E 
833, 181 Ind 316. 

19 C J p 690 note 6. 

97 - U S —Equitable Surety Co v 
Board of Com’rs of Muddy Bottom 
Swamp Land Dist. No 1, Tippah 
County, Miss, 256 F. 773, 168 CC 
A 119 

98 . Iowa—Webster County v. Nel¬ 
son, 135 NW 390, 164 Iowa 660, 
668 . 

99. Ind—Pat tie v. State, 130 N.E 
421, 75 Ind.App. 233. 

1. Ind.—Pattie v. State, supra. 
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2. Iowa.—Humboldt County v. 
Ward, 145 NW 49, 163 Iowa 510. 

19 CJ p 690 note 95 

3. Iowa —W< bster County v Nel¬ 
son, 135 NW 390 154 Iowa 660. 

4. Ark—Leslie Lumbt^r & Supply 
Co V Lawrence 11 S W 2d 458, 178 
Ark 573—Union Indemnity Co v. 
Forgf'v & Hanson, 298 S W 1032, 
174 \rk 1110 

Ind—Hartford Accident & Indemni¬ 
ty Co V State. 159 NR 21, 94 Ind. 
App 531 

5. Iowa—Joint Board of Sup’rs of 
r>i€ kinson-and Osceola Counties v. 
Title Guaranty & Surety Co, 201 
NAV 88. 198 Iowa 1382. 

Signature after default 

The surety is bound as to a sub¬ 
contractor, although the bond is not 
signed by the contractor until after 
default, where the bond on its face 
binds both parties, jointly and sever¬ 
ally, the contractor is bound to plain¬ 
tiff by contract, which protects the 
surety in its right of subrogation, 
and the bond when delivered to 
plaintiff is accompanied by a letter 
signed by the superintendent of the 
contractor in which he states that he 
incloses the contractor’s bond — 
Southern Surety Co. v. Sla 3 '^ton, C C. 
A Ohio, 41 F 2d 693. 

6. Iowa.— Teget v. Polk County 
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except that, although the damage is such that the 
contractor is liable therefor, the surety is not so lia¬ 
ble if the damage is not covered by the bondJ If 
the contract of suretyship is unambiguous, the 
surety has a right to stand on the terms there¬ 
of,* and is not estopped from denying liability 
because of a change in the specifications made with¬ 
out Its knowledge or consent.* If the liond includes 
obligations broader than those fixed by statute, the 
surety’s liability is limited to the statutory limita¬ 
tions of the hond.i* The surety is liable for the 
claims of laborers and materialmen only where such 
claims are covered by the bond or by statute A 
surety’s liability on a bond guaranteeing tile is not 
limited to tile actually examined and found defec¬ 
tive, but evidence of the tile examined may be con¬ 
sidered in determining the condition of tile not cx- 

amined.i2 

Rights of surety. If the surety completes the 
work abandoned by the contractor, he is entitled, 
as against attaching creditors of the contractor, 
only to be made whole from the unexpended con¬ 
tract price for the cost of completing the work,^* 
and is not entitled to demand or receive as his own 
the profit or remnant of the contract price in ex¬ 
cess of the cost or expense of such completion of 
the work The surety has the right to assume 
that the allowance of claims against funds created 


for construction will not be made in violation of 
law, and therefore is not bound to lake notice of 
violations in payments made,^^ and is not bound 
by an allowance of claims without notice to it,^® 
nor can its rights be prejudiced by allowances and 
payments unlawfully made,^*^ and when sued on its 
bond it may examine into the proceedings allowing 
claims to determine the validity of the allowance so 
far as its liability is concerned i* The rights of 
the surety arc not prejudiced, in an action by a sub¬ 
contractor, by a failure of the district to retain a 
percentage of the estimates, as provided in the con¬ 
tract between the subcontractor and the drainage 
district, where the contract between iilaintifif and 
the contractor contains no such provision.^* The 
surety cannot complain that the contractor’s pay¬ 
ment to a subcontractor erroneoiisl> credited on a 
certain account was subsequently corrected.-* 

Release of sureties The rules relating to the 
release of a surety’s liability generally ajiply to the 
release of the liability of a surety on a drainage 
contractor’s bond, except to the extent that the mat¬ 
ter IS controlled by special statute or by the peculiar 
nature of the facts attending such obligations.-^ 
Where the bond so provides, the surety is released 
from liability for any default on the part of the 
principal unless the obligee promptly gives notice 
thereof.^2 The surety, however, is not released 


Drainage Ditch No 40, 210 NW. | 
954, 202 Iowa 747—Webster Coun¬ 
ty V Nelson, 135 N W. 390, 154 
Iowa 660 

7. Ind — State v. U. S Fidelity & 
Guaranty Co of Baltimore, Md, 
172 NE. 656, 92 Ind App 4 

8 . Ind —Hartford Accident & In- 
dtjmnity Co v State, 159 NE 21, 
94 Ind App 531. 

9. Ind —Hartford Accident & In¬ 
demnity Co V. State, supra 
OverralinfiT objection, to evidence 

justifying? change in drain .«?pecinra- 
tions and refusal of instructions per¬ 
taining thereto is error, w'here the 
surety did not consent to chapge — 
Hartford A< t ident & Indemnity Co 
V. State, supra 

10. Iowa—Ottumwa Boiler Works 
V. M J. O'Meara & Son, 218 N.W 
920, 206 Iowa 577 

11. Ark—Union Indemnity Co v 
Fbrgey & Hanson, 298 SW 1032, 
174 Ark 1110. 

Iowa—Joint Board of Sup’rs of 
Dit kinson and Osceola Counties v 
Title Guaranty & Surety Co, 201 
N.W 88, 198 Iowa 1382. 

12. S.D—Davison County v. Water- 
town Tile & Construction Co., ^10 
NW. 976, 50 SD 536 

13. Iowa.—^Winnebago County State 


Bank v Davidson, 172 N.W 449, 
186 Iowa 532 

14. Iowa—Winnebago County State 
Bank v. Da\idson, supra 

15. Ind—Hartford Accident & In¬ 
demnity Co V State, 159 N E 21, 
94 Ind App 531. 

16. Ind —Hartford Accident & In¬ 
demnity Co V State, supra 

17- Ind —Hartford Accident & In¬ 
demnity Co V State, supra 

Payments not binding as prejudicial 

(1) Payment to contractor in ex¬ 
cess of amount authorized by con¬ 
tract—Hartford Accident & Indem¬ 
nity Co V State, supra 

(2) Payment of claims from ditch 
fund without certification of com¬ 
missioner—^Hartford Accident & In¬ 
demnity Co. V State, supra. 

(3) Allowance and paym€*nt of es¬ 
timates to person advancing money 
to contractor without knowledge of 
surety—Hartford Accident & Indem¬ 
nity Co V. State, supra. 

18- Ind —Hartford Accident & In¬ 
demnity Co. V. State, supra. 

19. U.S —Southern Surety Co. v. 
Slayton, CCA Ohio, 41 F.2d 693 

20. Minn—Radichel v Federal 
Surely Co.. 226 N W. 473, 178 Minn 
183. 


21. Neb—Burt County v. Lewis, 141 
N.W. 1032, 93 Neb 600 

R< lease of surety’s liability general¬ 
ly see the CJS title l*rineip.al and 
Surety § 116 et seq, also 50 C J p 
93 note 29 et seq. 

The surety is not released by the 

fact that the drainage district, after 
Insolvency of the contractor and 
breach of his contract, and after 
liens had been filed for materials and 
labor, retained amounts to be paid 
on estimates under the contract — 
WykofC V Stew’^art, 164 N W^. 122, 180 
Iowa 949. 

Provision against release in bond 

Where the bond provides that any 
departure from the strict terms of 
the contract, if made under a writ¬ 
ten agreement, shall not rehase the 
sureties, the latter are not released 
where the county board, pursuant to 
a written request for an extension 
of time, grants the extension, mak¬ 
ing the proceedings a mailer of rec¬ 
ord, and Indorses the extension on 
the written request —Burl County v. 
Lewis, 141 NW. 1032, 93 Neb 690 

22. U S —Southern Surety Co. v. 
Slayton. C C A Ohio. 41 F.2d 693 

S D —^Davison County v. Watertown 
Tile & ConstiucLion Co., 210 N.W. 
976, 50 S D. 536. 
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from liability because of changes in the work as it 
progresses, if the changes do not increase the 
amount for which he would otherwise be liablc,^^ 
or he waives notice of application for the proposed 
change nor because the superintendent of con¬ 
struction has collected an extra assessment against 
the landowners ,25 nor is he discharged from liabil¬ 
ity because of failure to notify him of an intention 
to forfeit the contract for delay, where the bond 
did not provide for notice and he was not prejti- 
diced.25 Under a contract to furnish tile and guar¬ 
antee Its maintenance for a specified lime by a sure¬ 
ty bond, with a provision that a certain per cent of 
the pa>rnents shall be retained until the contract is 
comjileted and accepted, the surety is not released 
from liability on the bond by a full payment when 
the tile are furnished.27 

(5) Actions on Bond 

An action on the contractor's bond, by a party enti¬ 
tled to maintain such action, must comply with any stat¬ 


utory requirements as to enforcing such a bond. General 
rules apply as to the parties, pleadings, and evidence. 

Statutory requirements as to the mode of enforc¬ 
ing a contractor’s bond must be followed.^® Gener¬ 
ally, on failure to perform according to the terms 
of the contract, suit may be brought on the bond by 
the drainage district or county,25 by or on behalf 
of lantlowners or others sustaining damage by rea¬ 
son of failure to perform the contract,25 or by jier- 
sons expressly designated by statute ,21 or, under 
the condition for the payment of laborers and ma¬ 
terialmen, by a person furnishing labor and mate¬ 
rials, as stated supra § 43 d (2) ; but such action 
cannot be maintained by persons who were not in¬ 
tended to be benefited or protected by the bond.22 

The action on the bond may be brought m the 
name of the district board or officer who is the 
payee or obligee of the bond,23 and it has been 
held that such suit may be brought against the con¬ 
tractor, in the name of the obligee, by the district 
officers who made the contract, without obtaining 
the obligee’s consent.24 


23 . Iowa —Humboldt County v 

Ward. 145 N W 4 9, 1(.3 Iowa 510 

24. Minn—Blue Karth County v 
Xational Suiely Co. 205 NW 277. 
164 Minn 390 

A,ct8 constituting' waiver 

If changes in the plan of con¬ 
struction are provided for by the 
contract, and after a chang:<‘ is made 
and the contractor has paitially per¬ 
formed the contract, the contrac tor‘.s 
surety takes charge of the work and 
undertakes to complete it. he there¬ 
by waives notice of an application 
for the change —Blue Earth County 
V. National Surety Co , supra 

25 . Ind—Boetzel v State. 171 NE 

206 96 Ind App 661, rehearing de¬ 
nied 172 NE 551, 96 Ind App 

661 

26 . Iowa —Humboldt County v 
Waid, 145 NW 49, 163 Iowa 510 

19 C J p 690 note 99 

27 . S D—Davison County v. Water- 
town Tile Construction Co, 210 
N W. 976, 50 S I) 536 

Reason for rule 

A reasonable eonstruetion of the 
provision for retaining a specified per 
cent of the p.ayments means that this 
part should be retained until the tile 
IS furnished and aceepted, and not 
that tho percentage should be re¬ 
tained until the guaranteed mainte- 
nanee period has expired —Davison 
County V Watc^rtown Tile & Con¬ 
struction Co, supra 

28 . Minn —AVold v Bankers’ Sure¬ 
ty Co., 157 N W 998, 133 Minn. 90 

Statute governing* 

A drainage statute classifying a 
contractor’s bond as an official bond 


places such bond WMth respect to ac¬ 
tions thereon in tho same position 
as other bonebs of public officers, and 
It IS not governed by a statute re¬ 
quiring service of notice prior to 
< ornmenc ement of an action on a 
building contractor's bond—Wold v 
Bankers’ Surety Co, 157 N W 998, 
133 Minn 90 —Rcisman v Hankers’ 
Surety Co, 148 NW 454, 126 Minn 
435 

29. Iowa—Webster County v Nel¬ 
son, 135 NAV 390, 154 Iowa 660 

19 CJ p 690 note 8.5. 

Condition precedent 

Drainage district is not required to 
complete work abandoned by con¬ 
tractors as condition precedent to 
lecovery on contractors’ bond — 
WilKs v^ Peace Creek Diainage Dist 
of I’olk County, Fla, CCA Fla, 4 
F2d 519. 

30. Ind —Slate v Jacobs, 142 N E 
715, 194 Tnd 327 

19 C J p 690 note 86 

The words “damaged" and “in- 
jured” in a statute providing that 
if persons whose lands are assessed 
for construction of a diain.igt* diti^h 
are “damaged” b> the contract oi’s 
failure to complete the work within 
the time limited, the full amount of 
such damages may be recovered in 
an action on the contractor’s bond by 
the state, on the relation of the per- 
.son “damaged.” for the use of the 
person “injured or damaged,” etc, 
relate to the same subject matter 
and look to the same general pur¬ 
pose, and hence must be considered 
in the sense first employed as mean¬ 
ing damage to property —State v. 
Jacobs, supra. 


31. Ind—State v. Frantz, 103 N E. 
833, 181 Ind 316. 

Superintendent of construction 

Under a statutory provision that 
the drainage* contractor shall give 
bond to pav damages occasioned by 
the nonfulfillment of the contract, 
and that in any c'ase any party whose 
lands are assessed for construction 
of the ditch shall be damaged by 
the contractor’s fault the contractor 
shall be liable on the bond to the 
party damaged, the superintendent of 
eonstiuction could bring suit on the 
bond tu rec (iver damages by the con¬ 
tractor’s failure to perform —State 
U S Fidelity & Guaranty Co of 
Baltimore, Md , 172 NE 656, 92 Ind 
App 4 

32. Tnd—State v U S Fidelity & 
Guaranty Co of Baltimore, Md, 
supra 

33. U S —Equitable Surety Co. v 
Board of Com’rs of Muddy Bot¬ 
tom Swamp Hand Dist No 1, Tip¬ 
pah County, Miss . 256 F 773, 168 
CCA 119 

Tenn —Pritchard v. Johnson-Toby 
Const Co , 296 S W. 17, 155 Tenn 
571. 

34. Tenn—PriUhard v. Johnson- 
Toby Const Co . supra 

Tor damages sustained by district 
Action may be instituted by the 
district officers who entered Into the 
construction contract, in the name 
of the payee of the bond, for dam¬ 
ages sustained by tho district from 
a breach of the contract, whether 
such damages exceeded the amount 
of the bond or not, and such action 
may be brought in a court of chan- 
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In an action on the bond by laborers and mate¬ 
rialmen, the contractor is a proper but not a nec¬ 
essary party35 but the defendant sureties may make 
the contractor a party if they deem such action nec¬ 
essary for the protection of their rights.’® The 
officers charged with the conduct of the affairs of 
the drainage district are proper parties plaintiff to 
an action on the bond in the name of the obligee 

General rules apply as to the pleadings^® and evi¬ 
dence^® in an action on the bond. Where plain¬ 
tiff, a subcontractor, bases his case on his contract 
with the contractor and on the bond for its per¬ 
formance, and these rest on independent consider¬ 
ations, plaintiff’s contract with the drainage dis¬ 
trict IS no part of the foundation of the action, and 
an amendment of the answer attacking its validity 
may properly be denied.^® 

e. Construction and Operation Generally 

The construction and operation of a drainage con¬ 
struction contract is governed by the rules applying to 
contracts generally. 


In accordance with the rules governing the con¬ 
struction and operation of contracts generally, the 
intention of the parties governs,^! and such inten¬ 
tion must be deduced from the entire agreement and 
from all its provisions considered together.^2 The 
parties may, by their acts or by agreement, give a 
construction to the contract which will be adopted 
by the courts.^® Terms and conditions not con¬ 
tained in the contract, but necessarily implied, are 
regarded in law as a part of the contract The 
statute under which a construction contract is 
made,^‘'‘ and the plans and specifications for the 
work,^® arc a part of the contract and must be con- 
strueef therewith. The duty of interpreting the plans 
and specifications, which rests upon the judge or 
drainage commissioners having jurisdiction of the 
improvement, cannot be delegated to the engineer 
who made them.47 

A contract for the construction of a drain, on the 
petition of landowners, the cost and damages in 
making the drain to be assessed against the land- 
owners to be benefited thereby, is a private, and not 
a imblic, contract.^® 


eery —Pritchard v. Johnson-Toby 
Const Co , supra 

35. Ark.—Holcomb v American 

Surety Co , 42 S.W.2d 765, 184 Ark. 
449 

38. Ark—Holcomb v. American 

Surety Co , supra 

37. S D —Davison County v Water- 
town Tile & Construction Co, 196 
N W 96. 47 S D 101 

38. Allegration of answer held suffi¬ 
cient 

Objection that an answer in ac¬ 
tion on bond, alleging that a cer¬ 
tain amount of the compensation 
due contratlor f<ir the w'ork done by 
him lu tore Mb.iridoninent of contract 
was retaitifd by the counties, and 
was still in then treasuries and 
should be applied in satisfying any 
liability on bond, did not allege that 
any sum is due and unpaid, is with¬ 
out merit —Stale v IIillis, 124 N 1C 
515, 79 Ind App 599 

39. US—Southern Surety Co v. 
Slayton. C C A Ohio, 41 F.2d 693. 

Ky.—Board of Drainage Corn'rs of 
Hopkins County v H J IVler.son 
& Co. 244 S\V 322, 196 K> 130 
Bvldence held sufficient 

(1) To establish an actual loss to 
the district, lor which the district 
board was entitled to a recoveiy — 
Board of Drainage Corn'rs of Hop¬ 
kins County V. H. J Peterson 6c Co , 
supra. 

(2) To show such an abandonment 
of a contract as to amount to a re¬ 
pudiation thereof and to warrant the 
reletting of the work to another, and 
In suing for nonperformance.—Board 


of Drainage Corn'rs of Hopkins 
County V H J. Peterson & Co , su¬ 
pra 

(3) To support verdict for full 
amount of bond, which was contrat l 
price, guaranteeing drainage ditch 
tile for five years for shaling, dis- 
inttgralion. or failing under load — 
Davison County v AVateiiown Tile 
Construction Co. 210 NW 976, 50 S 
D 536 

40. U S —Southern Surety Co v 
Slayton, C C A Ohio, 41 F 2d 693 

41. US—Bales County v Wills, 
Mo. 190 F 522, 111 CCA 354 

Ind —Wcilb Const Co ’ v Chipman, 
175 XE 132, 202 Ind 434 
19 C J p 691 note 14 
Constructiun and operation of con¬ 
tracts in general see Contracts g§ 
294-372 

Provisions as to yardage construed 

Ark—Bayou Meto Drainage Dist 
No 1 V KochtiUky, 272 SW 840, 
168 Ark 1157 

Ky —Morgan v. Mayfield Creek 
Drainage Disl No 1, 29 S W 2d 
635, 235 Ky 37 

42. US—Drainage Dist No 1 of 
Lincoln County, Neb, v Rude, C 
C A.Neb . 21 F 2d 257—Bates Coun¬ 
ty V Wills. Mo. 190 P 622, 111 
CCA 364 

Ill —Peabody v Sanitary Dist of 
Chicago, 285 Ill App 265. 

19 C J p 691 note 15 

43. Iowa.—Urbana Constr. Co. vV. 
Webster County-Calhoun County 
Joint Drain Dist No. 16, 161 N 
W 385, 169 Iowa 351. 

4A U S.—Rood V Claypool Drain , 
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etc , Dist, Ill, 120 F 207, 66 C C. 
A 527 

Ind —Studabaker v Studabaker, 61 
NE 533. 152 Ind 89 
19 CJ p 691 note 17 

Right of way 

It is an implied condition of a 
contract to construct a drain that 
the drainage district will provide 
the necessary right of 'wav. without 
which the contractor cannot perform 
on his part —Rood v Claypool 
Dram, etc, Dist, Ill, 120 F 307, 56 
CCA 527 

45. Iowa —Humboldt County v. 

Ward, 145 NW 49, 163 Iowa 510. 
Minn —Blue Earth Countv v Na¬ 
tional Surety Co, 205 N W 277. 
164 Minn 390—Seastrand v Foley, 
159 NW 1072, 135 Minn 5 
48. U S —Bate.s Countv v Wills, 
Mo, 190 F 522. Ill CCA 354 
Ind —Walb Const Co v Chipman, 
175 NE 132, 202 Ind 434 
Minn—Eidsvik v Foley, 109 NW 
993, 99 Minn 468 

Staadard specifleations, accompa¬ 
nying specifications requiring con¬ 
formity thereto, are as much part 
of dram construction contract as if 
written in full therein —Walb Const 
Co v Chipman. 176 N.E 132, 202 
Ind 434 

47. Ind—Broerman v Spilker, 108 
NE 226, 183 Ind 88 

48. Ohio.—Gilmore v Board of 
County Corn’rs of Hocking Coun¬ 
ty, 17 Ohio App 177. 

Xn the execution of such a con¬ 
tract, the parties thereto deal with 
each other in a private capacity. 
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f. Assignment, Modification, and Rescission 

A drain construction contract may be assigned, modi¬ 
fied by subsequent agreement, or on proper grounds there¬ 
for may be annuiied. 

A drain construction contract and the surveyor’s 
certificates for the work performed may be trans- 
fcrrcd.49 If the contract is unperformed at the 
time, the assignment amounts to a subletting, within 
the terms of a contract requiring consent of the pub¬ 
lic officials.^® 

Modification. Contracts for the construction of 
drains, like other contracts, may be modified by 
subsequent agreement,®^ and some statutes express¬ 
ly authorize changes in the contract to be made as 
the work progresses,^- although it increases the con¬ 
tract price,but if tbe contract is required to be 
in writing and recorded it cannot be modified by a 
subsequent oral agreement.®'* The contractor is 
bound to take notice of the power conferred to make 
such changes,®® and although some of the changes 
require work greater than that provided for in the 


contract, the contractor, acquiescing therein and 
receiving payment for the excess, cannot complain 
when sued on his bond for the difference between 
the contract price and the amount required to com¬ 
plete the work upon his default.®® The board of 
supervisors and the engineer acting for a drainage 
district have no authority to change the contract 
or plans and specifications to the advantage of the 
contractor or his sureties, or to the iirejudicc of the 
district,®*^ and it is sometimes provided by statute 
that any changes which alTect property owners can 
be made only upon giving notice to such owners 
and an opportunity to be heard.®® 

Rescission. A drain construction contract may be 
rescinded or annulled for failure of the contractor 
to complete the work within the time or in the man¬ 
ner prescribed,®® and this right is sometimes ex¬ 
pressly conferred by statute;®® but such a statute 
has been held not to authorize the exercise of the 
right of annulment arbitrarily, nor without notice 
and hearing.®! The contractor may rescind the 


the contractors for themselves, and 
the county commissioners as the rep¬ 
resentatives of the landowners, and 
the rights of the parties to such a 
contract may be determined in a 
court of equity under and by the 
same rules that control such courts 
in adjustment and determination of 
the rights of parties to any private 
contract—Gilmore v Board of 
County Com'rs of Hocking County, 
supra 

49. SD—Renville State Bank, v 
Kinsberg 166 N W 643, 40 S D 
Idl. 

Without a written assignment 

Ark —Chapman, etc , Band Co v 
Wilson, 120 S W 391, 91 Ark 30 
50 Iowa —Iowa Pipe, etc, Co v 
Parks, I.*;! NW 438, 169 Iowa 438 
19 C J p 691 note 23 
Consent to transfer 

That drain warrants were issued 
and made payable to the contrac¬ 
tor’s assignee by the board of coun¬ 
ty commissioners indicates that the 
board had knowledge of and con¬ 
sented to the transfer of a contract 
for the construction of a drain by 
one to whom the contract was let 
—Renville State Bank v Kinsberg, 
166 Isr.W 643, 40 SD 191 

61. US—Bates County v. Wills, 
Mo, 190 F 522. Ill CCA. 354. 

19 C J p 691 note 25 

XTecessary minor changes are not 
only provided for customarily in 
contracts for construction, but are 
within power of public corporation 
to stipulate, without rendering con¬ 
tract invalid. 

La.—Chiro v. Fourth Jefferson 
Drainage Dist., 105 So. 656, 159 
La. 471. 


Consent of court 

Contract for construction of ca¬ 
nals for drainage district reported 
to and approved by circuit court 
cannot be changed without court’s 
consent —Morgan v Mayfleld Creek 
Drainage Dist No 1, 29 S W 2d 635, 
636, 235 Ky 37, citing Corpus Juris. 
Controversy as sufacient considera¬ 
tion 

Iowa —Horton Tp of Osceola Coun¬ 
ty V Dr.iinage Dist No 26 of Os¬ 
ceola County, 182 N.W 395, 192 
loAva 61 

Elimination of work 

A provision of the contract per¬ 
mitting the engineer to Increase or 
diminish the quantities of construc¬ 
tion must b<* construed as meaning 
within ordinary and reasonable lim¬ 
its and not as authorizing the dis¬ 
trict to eliminate more than half 
of the work contracted for—Drain¬ 
age Dist No 1 of Lincoln County, 
Neb, V Rude, C C A Neb , 21 F 2d 
257. 

52. Iowa —Humboldt County v 

Ward, 145 N W. 49, 163 Iowa 510 

53. Minn—Blue Earth County v 
National Surety Co. 205 N W. 277, 
164 Minn 390 

Consent of county officers 

Some statutes permit the engineer 
in charge to change the plans, with 
the consent of the county auditor, 
provided thereby the whole cost of 
the work is not increased more than 
ten per cent of the total bid—Sea- 
strand V Foley, 169 N W 1072, 135 
Minn. 5. 

64. Mo —McWilliams v" Drainage 
Dist. No 19, Caldv.ell County, 224 
S.W. 36, 204 MoApp. 237. J 
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55. Iowa—Humboldt County v. 
Ward, 145 NW 49, 163 Iowa 610 

Unauthorized change 

Where a contract for the con¬ 
struction of drainage ditches was 
plain and unambiguous concerning 
power to change the plans, and a 
change attempted by the district 
with respect to width of a single 
dit< h did not conform with the con¬ 
tractor’s equipment then in opera¬ 
tion, although the district’s engineer 
had authority to settle disputed 
questions of fact arising under the 
contract, or to interpret ambiguities, 
he could not change the contract ex¬ 
cept in particulars mentioned, and 
so could not change it by interpreta¬ 
tions, despite the clause of the con¬ 
tract making him sole arbitrator to 
finally decide all disputed questions. 
—Drainage Dist No 5 of Lonoke 
County V Kochtitzky. 226 SW 172, 
146 Ark 405. 

56. Iowa—Humboldt County v. 
Ward, 145 NW 49, 16.5 Iowa 510. 

Change in contract as releasing 
.surety on contractor’s bond see su¬ 
pra § 43 d. 

57. U S —New Orleans Drain. 

Commn v National Contracting 
Co. CCLa. 1’16 P 780 

19 C J p 691 note 29 

58. Iowa—Humboldt County \^ 
Ward, 145 NW 49, 163 Iowa 510. 

59. Ark—Chapman, etc.. Land Co. 
V Wilson, 120 S W. 391, 91 Ark 
30 

19 C J. p 691 note 32. 

Reletting contract on failure of per¬ 
formance see supra § 43 b (4). 

60. Ind —Walb v Eshelman, 94 N. 
E 566, 176 Ind. 253. 

91. Ind.—^Walb v. Eshelman, supra. 
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contract for failure of the district to comply there- 
with,®2 or where the contract is made under a mu¬ 
tual mistake, whereby the work is made much more 
difficult.®^ 

g. Performance of Work 

(1) In general 

(2) Approval and acceptance 

(3) Extra work and compensation 

(1) In General 

A drainage construction contract must be at least 
substantially performed In the manner, and according 
to the plans and specifications, provided, and within the 
time fixed therein, unless such performance is waived or 
a failure so to perform is excused. 

The rules governing contracts generally, particu¬ 
larly those relating to the performance of contracts 
with municipalities for public improvements, apply 
in determining whether a contract for the construc¬ 
tion of a dram has been sufficiently performed, and 


the rights and duties of the parties arising out of 
such performance, or upon failure to perform.®^ 
In accordance with such rules, although the con¬ 
tractor cannot be required to do more than he has 
expressly or impliedly contracted to do,®® he must 
at least substantially perform the contract in the 
manner, and according to the plans and specifica¬ 
tions, provided,®® otherwise he is not entitled to re¬ 
cover on the theory of such performance,®*^ and 
may be held liable in damages as for a breach of 
the contract,®® unless a failure substantially to com¬ 
ply with the contract is excused,®® or a substantial 
compliance is waived.*^® A departure from the 
plans and specifications is not excused by the fact 
that the contractor, in doing so, in good faith fol¬ 
lowed the directions of the engineer in charge of 
construction.'^^ A landowner cannot maintain a 
suit against the contractor for breach of contract, 
or otherwise, but must present his grievance by an 


G2. Ill —Underground Const Co. v 
Sanitary Dist of Chicago. 11 N 
E2d 361. 367 Ill 360. 115 A L. U 
57, reversing 6 N.E 2d 696, 289 

lllApp 609 

Acts not constituting' rescission 

Where sanitary district failed to 
pay agreed Installments to contrac¬ 
tor during course of construction, 
contractor who su.spended work, 
notifying district that contractor 
was ready to resume work when 
district paid installments, did not 
thereby rescind or abandon the con¬ 
tract —Underground Const Co v 
Sanitary Dist of Chicago, supra 

63. Iowa—Greene County v Adam¬ 
son. 166 NW 563, 182 Iowa 1265 

19 C.J p 091 note 35 

64. US—Bates County v Wills, 
Mo. 190 F 522, 111 CCA 354 

19 C J p 692 note 39 
Contracts for municipal improve¬ 
ments see the CJS title Munici¬ 
pal Cori>orations 1185—1201, al¬ 
so 44 C J p 376 note 40-p 398 note 
31 

65. Minn —Friederick v. Redwood 
County, 190 NW 801, 153 Minn 
450 

Bemoval of earth and silt 

Where a contractor constructs a 
ditch according to the plans and 
specifications therefor, he is not re¬ 
quired to remove earth and silt 
washed into it after it was con¬ 
structed unless there be a provision 
In the contract to that effect —Fried- 
erick v Redwood County, supra 

66 . Minn—Blue Earth County v 
National Surety Co , 205 N W. 277, 
164 Minn 390—Gilbertson v. Blue 
Earth County, 176 N.W. 762, 145 
Minn. 236. 

Tenn —Inman v. Jones Creek Drain¬ 
age Dist. No. 10, 6 Tenn.App. 211. 


Wis —Schultz v Three Lakes Drain¬ 
age Dist 185 NW 190. 175 Wis 
31 X 

19 CJ p 692 note 40 

67. U S —Green Briar Drainage 

Dist of Crawford and Jasper 
Countie.s. Ill v. Clark. C C A 111. 
6 F2d 825 

Iowa—Littell V. Webster County 
131 NW 691, 132 NW 249, 152 
Iowa 206 

Mo —C H Sternberg & Sons v Nod¬ 
away Drainage Dist No 2, 218 S 
W 960, 203 MoApp 131 

68. Complaint held insnlllcient 
Minn—Blue Earth County v Bis- 

lialle Const Co, 213 NW 30, 171 
Minn 20 

Where district retains snm to cov¬ 
er expense of completing the work, 
from the amount due the contrac¬ 
tor It is not entitled to damages 
for defet tive work therein —Bavou 
Meto Drainage Dist No 1 v Koch- 
titzky, 272 SW 840, 168 Ark 1157 
Compromise of claim 

The pow'er given by statute to the 
county board of supervisors to bring 
suit against a contractor for im¬ 
provement of a drainage district for 
noncompletion of work includes pow¬ 
er to compromise the claim —Hor¬ 
ton Tp of Osceola County v. Drain¬ 
age Dist No 26 of Osceola Coun¬ 
ty, 182 NW 395, 192 Iowa 61 

69. Ind—Walb Const Co v. Chip- 
man. 175 NE 132, 202 Ind. 434 

Minn—Gilbertson v Blue Earth 
County. 176 N.W. 762. 145 Minn 
236. 

Conditions not exonsing compliance 

(1) Ignorance of soil conditions 
or difficulties.—Michuda v. Sanitary 
Dist of Chicago. 27 N.E.2d 582, 306 
IllApp 314 

(2) Lack of water for floating 
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dredge—Schultz v Three T.akes 
Drainage Dust, 185 NW 190, 175 

Wis 318 

(3) Unprecedented flood which did 
not render the performance of con¬ 
tract impossible —Prather v Lat- 
shaw, 122 N E 721, 188 Ind 204 

70. Wis —Keachic v. Starkweather 

Drainage Dist, 170 NW 236, 168 

Wis 298 

Monthly payments not waiver 

Where the c'ontract does not pro¬ 
vide for the inspection of the work, 
monthly payments based c>n approx¬ 
imate estimates of the work done, 
with no attempt to lake accurate 
me.isurements, is not a waiver of 
dofet Is in construction, although the 
commissioners at times called at¬ 
tention to irregularities in the work 
—Kcac hie v Starkweather Drainage 
Dist , supra. 

Statements as to progress of work 

Statement in commissioners’ an¬ 
nual report that construction of 
drainage system was progressing 
satisfactorily, and stipulation in re¬ 
newal bond that contract had been 
satisfactorily performed to date 
thereof, except in so far as time for 
completion was concerned, did not 
waive failure to construct in ac¬ 
cordance with contract, where such 
r«*port and provision in bond in no 
way influenced contractors, or led 
them to act to their damage in re¬ 
liance thereon—Keachie v Stark¬ 
weather Drainage Dist., supra. 

71. Minn.—Blue Earth County v. 

National Surety Co, 205 N W. 277, 

164 Minn 390. 

Ijaying tile at depth less than re¬ 
quired hy contract is breach thereof, 
although done by agreement with en¬ 
gineer.—Hennepin County v. Rich¬ 
ardson. 220 N.W. 432, 176 Minn. 60. 
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appropriate complaint to the district board.^2 

Time for performance. The contract must gen¬ 
erally be performed within the time fixed therein, ^3 
or within the time of an extension lawfully grant- 
ed,*^^ or, where no time is fixed, within a reasonable 
tunc otherwise the contractor may be held liable 
in damages for the delay.*^® However, the expira¬ 
tion of the time for performance, while ground for 
avoiding the contract, does not ipso facto avoid 
it,'^'^ and where time is not made of the essence of 
the contract some affirmative act is necessary to 
avoid It if the contractor is still proceeding with 
the work in good faith and with reasonable dis¬ 
patch.*^® A delay in completing the work may be 
excused where it is unavoidable,*^^ or when caused 
by failure of the drainage district to secure the nec¬ 
essary right of way,®® or by the failure of a con¬ 
tractor for a lower section to complete his work,®i 
but not by a delay which the contractor is presumed 
to know might occur and which was contemplated 
in the contract.®^ Under some contracts the con¬ 
tractor may suspend the work where a delay or 
hindrance is caused by legal difficulties,®® or where 
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the district fails to pay agreed installments during 
the course of the work, until the installments are 
paid.®^ Landowners cannot attack the validity of 
the contract on the ground of delay, in commenc¬ 
ing the work, which results from their own acts,®^ 
nor can they object to an extension of time for 
performance, in accordance with the provisions of 
the contract, in the absence of collusion between the 
district and the contractor.®® 

Substitution of cheaper materials for those spec¬ 
ified in a contract with a drainage commission is 
a breach of the contract,®*^ and the commission may 
recover from the contractor the profits made by 
such substitution ;®® and in an action to recover such 
profits the defense of ultra vires is not available,®® 
nor is it any defense that the contractor lost money 
by performing the work.®® 

Repairs. Where the statute requires the contrac¬ 
tor to keep the ditch in repair, his failure to make 
necessary repairs is a breach of contract, whether 
such requirement is inserted in the contract itself 
or not ®i 
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72. Iowa—Incorporated Town of 

(''arpenter v Joint Drainage Dist 
No b, 197 NW 056, 19S Iowa 1«2, 
modined on other grounda 199 N 
W 265. 198 Iowa 182. 

73. Ark —Driver v Moore, 98 S W 
7 M 81 Ark 86 

Iowa —Brown v I’otlaw'attamie 
r .unty, 105 NW 1019, 129 Iowa 
5 i:, 

74. U S —Interstal(‘ Drain etc , Co 

V Freeborn Countv, Minn, 158 F 
270 85 CCA 532 certiorari de¬ 

nied 28 set 760, 209 US 549, 52 
I.,i:d 921 

19 C J p 692 note 42 
75 Kv—Porter v Moore, 252 SW 
97. 200 Ky 95 

Te. Ark—Bajou Meto Drainage 
Dist No 1 V Kochtitzky, 272 S 
W 840, 168 Ark 1157 
Minn —Blue K.irth Countv v Bis- 
balle Const Co. 213 NW 30. 171 
Minn 20 

Stipulation in contract for liqui¬ 
dated damages for dela> Is binding, 
both on contractor and surety—Blue 
Earth County v Bisballe Const Co, 
supra 

District is not entitled to dam¬ 
ages for delay in completing work, 
and for extra engineering charges 
during alleged overtime, where de¬ 
lays were unavoidable, and commis¬ 
sioners acquiesced therein and did 
not intimate an intention of charg¬ 
ing for necessary delay in doing 
work according to changed method 
—Bayou Meto Drainage Dist. No. 1 
V. Kochtitzky, 272 S W. 840, 168 Ark 
1167. 


Complaint for liquidated damages 
held insufficient 

Minn —Blue Earth Count v v Bis¬ 
balle Const Co 213 NW 30, 171 
Minn 20 

77 Ark—Driver v Moore, 98 S W^ 
734. 81 Ark 80 

78. Ark —Chapman, etc, Land Co 
V Wilson. 120 S W 391, 91 Ark 
30 

19 C .1 p 692 notes 44. 45 

Bight to relet the contract, w ith- 
out actually doing so, does not avoid 
It —C^hapman. etc . Land Co v. Wil¬ 
son. supra 

79. Ark —Bayou Meto Drainagt 

Dist No 1 V Kochtitzky, 272 S 
W 840, 168 Ark 1157 

Ill—Centra] Lirne & Cement Co. v 
Le>den-Ortscifen Co, 245 Ill App 
48 

80. US—Rood V Clay pool Drain 
etc . Dist , 111 , 120 F 207, 56 C C. 
A 527 

81. Ohio —Board of Com’rs of Wil¬ 
liams County V Carroll. 7 Ohio N 
P , NS . 17 

82. Neb—Thompson v. Colfax 
County, 183 NW 671, 106 Neb 
351 

Delay on part of county super¬ 
visors in securing funds to make 
payments on the contract price, 
where such delay was contemplated 
in the contract itself, does not ex¬ 
cuse a delay in completing the con¬ 
tract.—Humboldt County v. Ward, 
146 NW 49. 163 Iowa 510. 

83. U S.—Drainage Dist. No. 7 of 
Poinsett County, Ark., v. Stern- 
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berg, CCA Ark, 15 F 2d 41, mod¬ 
ified on other grounds 16 F 2d 598. 
Failure of drainage district to sell 
bonds to pay for work is not such 
a legal ditTuiilty as will authorize 
suspension of the work under a con¬ 
tract authorizing a suspension only 
for a delay or hindrance < a used by 
legal difficulties—Drainage Dist No. 
7 of Poinsett County, Ark v. Stern¬ 
berg, supra 

84. Ill" Underground Const Co v. 

Sanitai> Dist of Uhioago, 11 N E. 
2d 361. 367 111 360, 115 ALR 57, 

reversing 6 N E.2d 690. 289 Ill 

App 609 

85. Kv—Porter v Moore, 252 S W. 
97. 200 Kv 95 

Xiitigatiou by landowners causing 
delay 

—Porter v Moore, supra. 

86. Mo—Tant v Little River 

Drainage Dist., 238 SW 848, 210 
Mo App 420 

87. US—New Orleans Drain. 

Commn v National Contracting 
Co. CCLa, 136 F 780. 

19 C J. p 692 note 48. 

88. U S —New Orleans Drain. 

Commn v. National Contracting 
Co , supra 

89. U S —New Orleans Drain 

Commn v. National Conti acting 
Co., supra. 

90. U S —New Orleans Drain. 

Commn v. National Contracting 
Co., supra. 

91. Iowa —Humboldt County v. 

Ward, 146 N.W. 49, 163 Iowa 610. 
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(2) Approval and Acceptance 

Approval and acceptance of the work of construction 
by certain designated officers is generally required as a 
condition precedent to payment for the work; and the 
determination of such officers as to the work complying 
with the contract is generally held conclusive. 

It is generally required, as a condition precedent 
to payment for work done under a drain construc¬ 
tion contract, that the work shall be completed to 
the satisfaction of designated officers, who under 
some statutes are required, upon such completion, 
to give to the contractor a certificate to that ef¬ 
fect,and a writ of mandate will issue in a proper 
case to compel the engineer to issue such certifi¬ 
cate.^^ The contractor cannot be deprived of his 
right to compensation by the failure or arbitrary 
refusal of the officer to act,^® nor by a refusal, not 
in the exercise of his judgment, but in obedience 
to instructions of the county court,®® nor by his 
fraudulent and collusive rejection of the work 
The making of payments on monthly estimates is 
not an acceptance of the work, where the payments 
are accompanied by protests.®® A contract provi¬ 


sion that no ditch or lateral shall be accepted until 
completed for its entire length does not require ac¬ 
ceptance of the ditch on its completion,®® and even 
though It IS construed as requiring acceptance on 
completion it does not require acceptance of a ditch 
which IS not constructed in accordance with the con¬ 
tract.^ If the statute provides for payment to the 
contractor on completion of the work to the satis¬ 
faction of the engineer in charge, and acceptance 
by the board of supervisors, the board may not, it 
seems, delegate the duty of final acceptance of the 
work 2 A contractor may waive a stipulation that 
portions of the drain shall be accepted as completed, 
and may postpone a tender for acceptance until com¬ 
pletion of the entire work.® 

Conclusizwncss. The determination of the offi¬ 
cials designated by law to inspect and pass upon the 
work that it has, or has not, been done or complet¬ 
ed according to the contract is generally conclusive 
in the absence of fraud or gross mistake,^ and they 
cannot thereafter base a claim for damages on the 
ground that the drain was not constructed accord- 


92. US—Bates County v. Wills, 
Mo. 190 F 522, 111 CCA 354 

19 C J p 693 note 62 
Tli« contractor must show, where | 
the contract provides that final pay¬ 
ment shall be made only on the es¬ 
timates of the engineer, either that 
the estimates were made, or that the 
engineer arbitrarily or fraudulently 
refused to make them—Bates Coun¬ 
ty V Wills, supra. 

Where drainage contract dees not 
require llnal estimate by the super¬ 
vising engineer, a final estimate by 
engineer accepting the work as com¬ 
pleted according to the contract, 
plans, and specifications, is void as 
an act not authorized by the con¬ 
tract —C H Sternberg & Sons v 
Nodaway Drainage Dist No 2, 218 
SW 960, 203 MoApp 131 

Final report of landowners’ agent 
showing a balance due the contrac¬ 
tor is insufficient on which to base 
a Judgment for the contractor, 
where the contract requires a signed 
report of the engineer stating that 
the contract has been fully complied 
with before the balance due is pay¬ 
able —Karr & Conn v Cade School 
Co-op. Drainage District, Mo App., 
297 SW. 730. 

93. Ind —Conn v. Cass County, 61 
N.E 1062, 151 Ind 517 

19 C.J p 693 note 63 

94. Ind—Conn \. Cass County, su¬ 
pra—State v. Bever, 41 N E. 802, 
143 Ind 488. 

Iowa.—Farmers* Loan & Trust Co 
of Sioux City v Wright County, 
183 N.W. 500, 191 Iowa 825. 
Mandamus against drainage officers 


generally see the C J S title Man¬ 
damus §§ 174, 180, also 38 CJ p 
750 notes 83-98 

95. U S —Bates County v Wills, 
Mo, 190 P 522, 111 CCA. 354 

Iowa—Littell v Webster County, 
131 NW. 691, 132 NW 426, 152 
Iowa 206. 

96. U S —Bates County. Mo, v 
Wills, CCA Mo, 269 F. 734, cer¬ 
tiorari denied 41 S Ct. 375, 255 U 
S. 671, 65 LEd 791 

97- Iowa—Littell v Webster Coun¬ 
ty. 131 NW 691, 132 NW 249. 152 
Iowa 206 

98. Wis —Schultz V Three Lakes 
Drainage Dist. 185 NW 190, 175 
Wis. 318 

99. Wis —Keachie v Starkweather 
Drainage Dist, 170 NW 236, 168 
Wis 298 

1. Wife—Keachie v. Starkweather 
Drainage Dist, supra. 

8. Iowa—Littell v Webster Coun¬ 
ty. 131 NW. 691. 132 N.W 426, 
152 Iowa 206 

3. Iowa—Littell v. Webster Coun¬ 
ty, supra. 

4. US — Bates County, Mo. v. 
Wills, CCA Mo, 269 F 734, cer¬ 
tiorari denied 41 S Ct 376, 255 U 

5 571, 65 LEd 791 

Ark —Chapman, etc, Land Co. v. 

Wilson, 120 SW 391, 91 Ark 30 
Ill —Leonard v. Garland, 190 Ill. 
App 216. 

Iowa —Board of Sup’rs of Welister 
County V Sargent Tile Ditcher 
Co, 186 N.W. 14—Farmers' Loan 

6 Trust Co. of Sioux City v. 
Wright County. 183 N.W. 600, 191 
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Iowa 825—Nishnabotna Drainage 
Dist No 10 V Lana Const Co, 
170 NW 491, 186 Iowa 368 
Minn —Svalgaard v National Surety 
Co of New York, 198 NW 449, 
159 Minn 218 

N C —Craven v Board of Com*rs of 
Upper Coddle Creek Drainage 
Dist, 97 SE 470, 176 NC 531 
Wis —Keachie v Starkweather 
Drainage Dist., 170 NW 236, 168 
Wis 298 

Judicial functiou 

The action of township trustees 
upon the acceptability of woi k done 
by a contractor in the relocation of 
a ditch IS judicial in its nature and 
not ministerial—Mt Nelly v. Clay 
Tp. 11 Ohio NP. NS, 33. 

Burden of showing fraud 

In a suit by a board of supervis¬ 
ors to set aside the final report of 
the engineer in charge of the con¬ 
struction of a drainage ditch, and 
the approval of such report by the 
supervisors, and to recover for de¬ 
fects in the work, the burden was 
on the board to sustain its allega¬ 
tion that the approval of the work 
and payment of the price was se¬ 
cured by fraud and concealment — 
Board of Sup’rs of Webster County 
V Sargent Tile Ditcher Co., Iowa, 
186 NW. 14. 

Provision valid 

A provision in the contract mak¬ 
ing the decision of drainage com¬ 
missioners final on interpretation of 
contract and questions involving ex¬ 
ecution of work is valid —Keachie 
V. Starkweather Drainage Dist., 170 
N.W. 236, 168 Wis. 298. 
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ing to plans and specifications.® An engineer’s pe- 
riodical estimate, however, of dirt excavated is 
binding only as to the amount of material excavat¬ 
ed, and not as to the performance of the work ac¬ 
cording to the contract;® and it has been held that 
in the absence of a provision to that effect in the 
contract, an engineer’s estimates as to the amount 
of earth excavated are not conclusive.*^ 

Under some statutes the certificate of comple¬ 
tion issued by the engineer in charge is not final 
and conclusive until presented to and approved by 
the board of county commissioners,* although par¬ 
tial payments may be made upon preliminary cer¬ 
tificates during the progress of the work without 
such approval.® 

(3) Extra Work and Compensation 
A contractor’s right to compensation for extra work, 
in constructing a dram, is determined by the terms of 
the contract as construed in connection with the statute 
under which the contract was made. 

The right to compensation for extra work done 
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by the contractor is determined by the provisions of 
the contract as originally made, or as lawfully mod- 
ified,i® construed in connection with the statute un¬ 
der which the contract is made, as explained supra § 
49 e. Where the contract authorizes the engineer 
to make alterations in the plans and fixes the price 
to be paid for extra work rendered necessary by 
the alterations, no recovery can be had for such ex¬ 
tra work, beyond the price so fixed, if the altera¬ 
tions are fairly within the terms of the contract.^^ 
The contractor is entitled to extra compensation for 
extra work which is rendered necessary by defects 
in the plans,or which is ordered or agreed to by 
properly authorized officers, in furtherance of the 
work.^* On the other hand, the contractor is not 
entitled to extra compensation for extra work ne¬ 
cessitated by the mode of doing the work, volun¬ 
tarily adopted by the contraclor,^^ or by soil condi¬ 
tions, which he had an opportunity, and it was his 
duty, to determine, instead of relying on unguaran¬ 
teed information furnished by the district,^® unless 


5. Iowa—Njshnabotna Dramape 
Dial No 10 \ Wna Const Co, 
170 NW 491. 185 Iowa 368 

6 . Mo—C. H Sternberfj & Sons v 
Nodaway Drainatje Dist No 2, 
218 SW 900. 203 Mo App. 131 

7. Kan—Wilson v. Drainaijo Dist 
No. 2 of Doniphan County, 213 P 
635, 113 Kan 82 

8 . Minn — Merz v Wright County, 
131 NW 635, 114 Minn. 448. 

19 C J p 693 note 68 

of landowner to anestion con^ 
pletlon of work 

A landowner has a right to ap¬ 
pear before the boaid of commis¬ 
sioners and question the completion 
of the work as reported by the engi¬ 
neer—Studabaker v Studabaker, 51 
NB 933, 152 Ind 89 
9- Minn —Merz v Wright County, 
131 NW 635, 114 Minn 448— 
Moody V Brasie, 116 N W 941, 104 
Minn 463 

10. U S —Green Briar Drainage 

Dist of Crawford and Jaspar 
Counties. Ill, v Clark, C.C A Ill., 
6 F2d 825 

Iowa—Gjellefald v. Drainage Dist 
No 42. 212 NW. 691. 203 Iowa 
1144—Gjellefald v Hunt. 210 N. 
W 122, 202 Iowa 212—Busch v. 
Joint Drainage Dist No. 49—79, 
Winnebago and Hancock Counties, 
198 NW. 789, 198 Iowa 398. 

La —State ex rel Howard Kenyon 
Dredging Co v Miller Gravity 
Drainage Dist No 3, 192 So. 529, 
198 La. 915—Chlro v. Fourth Jef¬ 
ferson Drainage Dist., 105 So. 556, 
159 La. 471. 

19 C J p 692 note 54. 

Bxtra work by subcontractor see in¬ 
fra 8 43 i. 


Expenses not recoverable 

Sewtr construction contractors 
are not entitled to recover from 
district for expense incurred in chip¬ 
ping the “invert", which is the con¬ 
crete floor of the tunnel, in order 
to bring it to a proper height, on 
theory that extra work was made 
necessary by district's engineers giv¬ 
ing improper grades and measure¬ 
ments, where contract provided that 
all marks defining lines and grades 
should be carefully preserved and 
that all deviations from lines and 
details shown on plans should be 
corrected without additional pay¬ 
ment —Michuda v. Sanitary Dist of 
Chicago, 27 N E 2d 582, 305 Ill.App 
314 

XTnit price In contract applied to ex¬ 
tra work 

Ill —Michuda v. Sanitary Dist of 
Chicago, supra. 

11. Mass—^Allen v. Melrose, 67 N.E. 
1060, 184 Mass 1. 

12. Mo —C H Sternberg & Sons v. 
Nodaway Drainag^ Dist No 2, 218 
SW. 960, 203 Mo App 131 

Findings as to cause for extra work 

held inconsistent and contradictory 
—C H Sternberg & Sons v Noda¬ 
way Drainage Dist. No 2, supra. 

13. U S —Green Briar Drainage 

Dist. of Crawford and Jasper Coun¬ 
ties, Ill , V. Clark, C C.A Ill , 292 F. 
828. 

Ill.—Peabody v. Sanitary Dist. of 
Chicago, 235 Ill App 265. 

Agreement not shown 

Under contract for construction of 
drainage ditch, requiring trees and 
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shrubs to be cut off the entire right 
of way, the fact that commissioners 
knew that clearing would have to be 
done with teams instead of by a 
dredge boat as contemplated, thereby 
entailing additional expense, does not 
constitute an acquiescence in or 
agreement to doing work by teams 
under clause in contract providing 
for payincmt of extia work—Bayou 
Meto Drainage Dist No 1 v Koch- 
tltzky, 272 S W 840, 168 Ark. 1167. 

14. U S —Green Briar Drainage 

Dist of Crawford and Jasper Coun¬ 
ties, Ill, V. Clark, C.C A Ill., 6 F 
2d 825 

Ark—Bayou Meto Drainage Dist. No 
1 V Kochtitzky, 272 S W 840, 168 
Ark 1157—Seitz v. Meriwether, 176 
SW 160, 119 Ark 271. 

19 C J p 692 note 67. 

15. Ill —^Michuda v Sanitary Dist 
of Chicago. 27 N E 2d 582, 305 Ill. 
App 314. 

Contractors cannot rely solely on 
soil information chart furnished by 
the district so as to entitle them to 
recover from district increased ex¬ 
penditures necessitated by encoun¬ 
tering soil conditions different from 
those represented by chart, where 
contractors knew that proposed con¬ 
tract called for construction of a con¬ 
crete sewer to be dug in earth arid 
rock and that bidder was required to 
satisfy himself by borings, test pits, 
or such other method as he might 
prefer, and there w'^as ample time to 
dig such pits and to make borings, 
and contractors were informed tiiat 
soil data on file indicated that rock 
would be encountered.—Michuda v. 
Sanitary Dist. of Chicago, supra. 
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the district had knowledge that the information fur¬ 
nished by it was false nor is he entitled to extra 
compensation for work which is not ordered by a 
properly authorized officer 

In the absence of statutory authority the officer 
in charge of the work has no power to permit the 
contractor to make alterations in the work or incur 
extra expense,and an acceptance of the work by 
the county authorities, with knowledge that extra 
expense has been so incurred, will not ratify the un¬ 
authorized expenditure and bind the county there- 
for.i® 

A property owner is not estopped to deny the con¬ 
tractor’s right to compensation for work done out¬ 
side of the specifications, if he had no knowledge 
that such unauthorized work was being done, and 
did nothing to mislead the contractor.^® 

h. Rights and Remedies of Contractor 

(1) Compensation 

(2) Damages 


(1) Compensation 

The right to and amount of compensation payable 
to the contractor on performance of the contract, the 
manner, source, and medium of payment, the person or 
persons liable, and the remedies for recovery, are general¬ 
ly determined from the terms of the contract in connec¬ 
tion with the statute under which it was made. 

The right to and amount of compensation to be 
paid to the contractor upon his completion of the 
work IS regulated by the terms of the construction 
contract.21 If the work has been fully completed, 
and approved and accepted, in accordance with the 
rules stated supra subdivision g (2) of this sec¬ 
tion, he IS entitled to the full contract price, or the 
unpaid balance thereof,22 with interest on the 
amount due from the time it should have been 
paid,23 but subject to deductions, in case of a sub¬ 
stantial performance, for expenses incurred or dam¬ 
ages sustained by the district, by reason of the work 
not complying with the contract in all particulars,24 
such as for a delay in completing the work 25 ff 
he has not substantially completed the work and 
full performance is not excused or waived, he is not 


16. Ill.—Michuda v. Sanitary Dist. 
of ChicafiTO, supra 

Burden of proving- such knowledge 
Is on the contractor—Michuda v 
Sanitary Dist. of Chicago, supra 

17. Iowa.—Gjellefald v Drainage 
Dist. No 42, 212 N.W. 691, 203 
Iowa 1144. 

Cradling tile 

Drainage improvement contractor 
is not entitled to recover for cradling 
of tile which was not included In 
original contract and not oruered or 
approved by supervisors represent¬ 
ing drainage district —Gjellefald v. 
Drainage Dist. No. 42, supra 

18. Iowa—Monaghan v. Vanatta, 
122 N.W 610, 144 Iowa 119 

Minn —Bowler v Renville County, 
116 N.W 1028, 105 Minn 26 
19 CJ p 692 note 58 
Authority to modify contract gen¬ 
erally see supra S 43 f. 

A. county surveyor whose authori¬ 
ty is limited by statute to inspect¬ 
ing the work of the contractor when 
completed, and, if he finds it to be in 
accordance with the specifications of 
the viewers, to accepting it and giv¬ 
ing the contractor a certificate of ac¬ 
ceptance, has no authority to author¬ 
ize the contractor to incur extra ex¬ 
penses which are not embraced with¬ 
in the original specifications —Bowl¬ 
er V Renville County, 116 NW. 1028, 
105 Minn 26. 

Suconutering quicksand 

Where notice and specifications for 
construction of drainage ditch did 
not provide extra pay if quicksand 
were encountered, county commis¬ 
sioners, as matter of law, have no 


right to put such clause into con¬ 
tract—Gjellefald v. Hunt, 210 NW 
122, 202 Iowa 212 

19. Minn—Bowler v Renville Coun¬ 
ty, 116 NW. 1028, 105 Minn 26 

20. Iowa —Monaghan v. Vanatta, 
122 N.W, 610, 144 Iowa 119 

21. Ill —Peabody v Sanitary Dist 
of Chicago, 235 Ill App 265. 

Iowa —Nishnabotna Drainage Dist 
No 10 V Dana Const. Co, 170 N 
W 491. 185 Iowa 368 
Mich —Wool man Const. Co. v. Coch¬ 
rane, 213 NW. 455, 2.38 Mich 206, 
modifying 209 N W. 127, 235 Mich 
117. 

22. U S.—Bates County, Mo. v. 
Wills, C C A Mo , 269 P. 734, cer¬ 
tiorari denied 41 S Ct. 375, 255 U S 
571, 65 LEd 791 

Ark —Drainage Dist. No 6 of Donoke 
County V Kochtilzky, 226 S W. 172, 
146 Ark 495. 

Consent to unauthorized change in 
plans, with w^irh the contractor 
could not comply, does not afford 
ground for denying him compensa¬ 
tion under the original contract, 
where he performs the work original¬ 
ly stipulated for—Drainage Dist. No 
5 of Lonoke County v. Kochtitzky, 
supra. 

Computation of final balance 

If a percentage of the value of the 
work done, according to estimates of 
the officer made during the progress 
of the work, has been paid, the bal¬ 
ance due on completion of the work 
is determined by computing the work 
done under the contract at agreed 
prices, and deducting the sums paid 
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under the estimates—Littell v Web- 
.stcr County. 131 NW 691. 132 NW 
249, 152 Iowa 206—Monaghan v 

Vanatta, 122 NW 610, 144 Iowa 

119. 

23. Iowa.—Gjellefald v. Drainage 
Dist No 42, 212 NW. 691, 203 
Iowa 1144 

On retained percentage 

Under contract for construction of 
drainage ditch, with provision for re¬ 
tained percentages by district, the 
contractor is entitled to interest on 
percentage retained by district from 
date of completion of work up to 
date of decree, notwithstanding he 
accepted payment with understand¬ 
ing that any floating timber that 
might enter stream should be re¬ 
moved at his tost—Bayou Meto 
Drainage Dist No 1 v. Kochtitzky, 
272 S W 840, 168 Ark 1157. 

24. U S —Bates County, Mo, v. 
Wills. CCA Mo, 269 P. 734, cer¬ 
tiorari denied 41 S Ct. 376, 255 U. 
S. 571. 65 LEd 791. 

Ky.—Morgan v. Mayfield Creek 
Drainage Dist No. 1, 29 S W 2d 
635, 235 Ky 37 

Beductions not allowed 

Ky —Morgan v. Mayfield Creek 
Drainage Dist No. 1, supra. 

25. Ky.—Morgan v Mayfield Creek 
Drainage Dist. No. 1, supra. 

Btiay question for jury 

Minn—FTiederick v. Redwood Coun¬ 
ty, 181 N.W. 324, 148 Minn 181, 
modified on other grounds 182 N.W. 
614, 148 Minn. 181, 
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entitled to recover the ag-reed price,26 nor is he en¬ 
titled to recover on a quantum meruit if the con¬ 
tract IS an entire one and the loss to the district 
is greater than the value of the work done but if 
full performance is excused, as by the district’s re¬ 
fusal to carry out the contract, the contractor is en¬ 
titled to compensation for the work done and nec¬ 
essary outlay before such refusal 28 

Warrants, Under some statutes the contractor 
upon receiving a certificate of completion is re¬ 
quired to present it to the county auditor, who 
thereupon draws a warrant upon the proper fund 
for the pa>mcnt thereof,2® and the contractor can¬ 
not sue the cf»nnty commissioners for his compensa¬ 
tion 20 \ statute which requires the issuance of 

warrants to the contractor for a specified percent¬ 
age of monthly estimates of work done, if certified 
by the engineer, is mandatory, where no act on the 
part of the county board is required ,2^ and if the 
statute requires the engineer’s certificate to be ap¬ 
proved by the county board before a warrant may 
be drawn for payment, and the board refuses to ap¬ 
prove, the contractor may sue on the contract and 
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have the merits of the controversy litigated in an 
action at law .22 If a warrant is issued at the direc¬ 
tion of the officials having the legal right to audit 
and pay claims, the liability of the district becomes 
fixed as by the terms of the warrant, and it is the 
duty of the treasurer to pay it.23 

Rights of purchasers of orders. Orders issued to 
contractors in payment of their compensation for 
constructing drains arc not negotiable,2^ and if the 
assessment levy to pay for orders so issued is de¬ 
clared invalid, a purchaser of the orders cannot 
maintain a bill to require the contractors to repay 
the money received from him, his remedy, if any, 
being at law.25 Neither can such purchaser require 
contractors who have been paid in full, under a 
prior levy, to contribute to his loss by repaying into 
the treasury such portions of their payment as will 
equalize the claims of all the creditors, and have the 
orders declared an existing indebtedness against the 
drainage district ;26 and, m any event, no relief can 
be had against the district without making it a party 
defendant 27 To entitle the holder of a drainage 
order to a judgment thereon, it must appear that he 


26. Minn—Gilbertson v Blue Earth 
County, 176 N W. 762, 145 Minn 
236 

Admission of incomplete perform, 
ance 

An admission by plaintiff in an 
a( tion for the unpaid balance of the 
contract price of a judicial ditch that 
some three miles of the ditch were 
a foot less than the required depth 
when he tendered it for acceptance 
conclusively showed that he had not 
substantially performed the contract 
as alleged, and was not entitled to 
recover the final payment—Gilbert¬ 
son V Blue Earth County, supra 

27. Ind—Prather v Latshaw, 122 
NE. 721. 188 Ind. 204 

Samacre l>y act of GN>d 

If the contract requires the con¬ 
struction of the entire work, the 
contractor cannot, after annulment 
of the ctintract, recover the value of 
the work done, where its value is 
exceeded by the cost of its lecon- 
struction after it has been damaged 
by an unprecedented flood —Prather 
V Latshaw, supra 

28. Ark —Flanagan v Drainage 
Dist. No 17, 2 S W 2d 70, 176 Ark 
31. 

Where work subcontracted 

Principal contractor agreeing to 
construct ditch at rate of thirty five 
cents per cubic yard, which was in 
turn subcontracted to another at 
Iwenty five cents per cubic yard, is 
entitled to recover difference between 
the two, where district exercised 
right to stop work before its com¬ 
pletion.—Quarles v. Little Cypress 


Drainage Dist.. 270 S W. 601, 168 
Ark 368 

29. Ind —Conn v Cass County, 51 
NE 1062, 151 Ind 517 

Under repealed statute 

Where a statute requiring a spe¬ 
cial drain commissioner to certify 
an ordc'r to a county drain commis¬ 
sioner to pay a contractor for build¬ 
ing a drain has been repealed, such 
certification is not necessary to en¬ 
able the county dram commissioner 
to draw on the drain fund to pay 
the contractor—Woolman Const Co 
V Samp.son, 188 NW 420, 219 Mich 
125 

30. Ind —Conn v Cass County, 51 
NE 1062 151 Ind 517 

County board not a party to con¬ 
tract 

A contract for drain construction 
made with an engineer appointed by 
ti board of countv c oinmissicmers un¬ 
der a statute providing that the 
board shall direct a surveyor or en¬ 
gineer to attend to the letting of 
contracts, and authorizing the board 
to approve or disapprove such con¬ 
tracts and to issue bonds to pay for 
the work, is not a contract of the 
board, so as to render it liable to a 
suit by the contractor for compensa¬ 
tion —Conn V. Cass County, supra 

31. Iowa —Farmers’ Loan & Trust 
Co. of Sioux City V Wright Coun¬ 
ty, 183 NW. 600, 191 Iowa 825 

A statute is not unconstitutional 
because it requires the auditor to is¬ 
sue warrants on progress certificates 
without providing for notice to the 
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county—.Slate v Hansen, 167 N.W. 
114, 140 Minn 28 
Mandamus to compel issuance 
Iowa—Farmers' Loan & Trust Co of 
Sioux City V Wright County, 183 
NW 500, 191 Iowa 825 

32. Minn—Priederick v Redwood 
County, 181 NW 324, 148 Minn 
181, modified on other grounds 182 
NW 514, 148 Minn 181—Merz v. 
Wright County, 131 NW 635. 114 
Minn 44 8—State ex rel. Haney v. 
Clarke, 128 N W. 1008, 112 Minn. 
516 

19 CJ p 694 note 81. 

33. Mo —State ex rel Nolen v Nel¬ 
son, 275 H^V 927, 310 Mo 526 
That the work was inefficiently 

done cannot be asserted as ground 
for refusal of the treasurer to pay 
warrants so issued —State ex rel. 
Nolen V Nelson, supra 

34. Ill —Taylorville First Nat Bank 
V William E Dee Clay Mfg Co, 
176 HI App 455 

Assignment of claim for pajrment 

Transfer of drain order issued for 
construction work, although signed 
by only two commissioners, w^as 
tantamount to an assignment of con¬ 
tractor’s claim for labor—Sterling 
I?ank of Sleeper & Chamberlain v. 
Scott, 204 NW 135, 231 Alich 362. 

35- Ill —Taylorville First Nat Bank 
V. William E Dee Clay Mfg Co, 
supra. 

36. Ill —Taylorville First Nat Bank 
V. William E. Dee Clay Mfg Co , 
supra. 

37- Ill.—Taylorville First Nat. Bank 
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has a legal claim against the real estate within the 
district benefited by the improvement, since it can 
only be satisfied by special assessment upon such 
property. 3 8 

Payments in general. Where the contract so pro¬ 
vides, payments may be made during the progress 
of the work, or of a percentage of the contract price 
on completion of a specified portion of the work to 
the satisfaction of the officer m charge,39 and the 
estimates of such officer as to the amounts due are, 
in the absence of fraud, binding on the drainage 
district and others concerned/*® If the contractor 
becomes insolvent and abandons the contract and 
liens have been filed for material and labor, the 
drainage district is justified in withholding pay¬ 
ments.^ i 

Source and medium of payment; assessments. 
Where the statute contemplates that the compensa¬ 
tion of the contractor shall be paid by the assess¬ 
ment of benefits, a contractor who has substantially 
performed his contract may compel the district to 
assess and collect a tax for the payment of his 
claim,^3 and may compel the board of county com¬ 
missioners to certify the assessment to the county 
treasurer for collection,^3 but cannot compel such 
board to raise sufficient funds from the assessment 
to discharge the indebtedness, the duty of collecting 
the assessment being on the collector.^^ If the 
county fails to make a sufficient valid assessment, 
it remains primarily liable, although the contract 
expressly provides that the contractor shall rely 
on the assessment and that the county shall not be 
otherwise liable whether the assessments are col¬ 
lected or not;^® and its liability is not affected by 
the fact that the fund has been raised by assessment 
and expended on other work, where the statute ex- 

V. William E Dee Clay Mfg. Co, 
supra. 

38- Ill —First Nat Bank v. Union 
Dist No. 1, 82 Ill App. 626 
38. Miss —U S Fidelity & Guaran¬ 
ty Co. V. Attala County Drainagr^ 

Dist. No. 2. 146 So. 460, 166 Miss 
817. 

19 C.J. p 693 note 76. 

Approval of pieliminary certificates 
see supra subdivision g (2) of this 
section. 

40. Iowa—^Nishnabotna Drainage 
Dist No 10 V Lana Const. Co, 

170 NW. 491, 186 Iowa 368 

Miss.—U. S Fidelity & Guaranty Co 
v. Attala County Drainage Dist 
No. 2, 146 So. 460. 166 Miss. 817 

41. Iowa—^Wykoff v Stewart, 164 
N.W. 122, 180 Iowa 949. 

43. La.—State ex rel. Watts v. Avo¬ 
yelles Drainage Dist. No. 4, 138 So. 

121, 173 La. 617. 


pressly provides for an additional assessment when 
necessary to pay valid obligations of the district.^® 
Although an assessment has been made, a sale of 
district lands cannot be ordered if no levy of taxes 
has been made to discharge the indebtedness.^^ If 
the contractor is to be paid only by assessments on 
the lands benefited, a general assessment on county 
property cannot be compelled for that purpose,^® 
but the contractor may secure a judgment against 
the county, payable by assessment on the lands with¬ 
in the drainage district and enforceable if neces¬ 
sary by mandamus to compel a levy and collection 
of the assessment by the county board ^9 

Where all the money raised by a first assessment 
to pay for construction work has been paid out, and 
orders to pay contractors “out of moneys in the 
treasury not otherwise appropriated” are given at 
the time a second levy is made, such orders will be 
construed as being intended to be paid out of funds 
to be raised by the second levy, and as not to be 
cashed until all other existing debts have been 
paid;®® and where orders were not paid because of 
lack of funds, and a subsequent assessment for im¬ 
provement of the dram produced a fund more than 
sufficient for that purpose, the holder of the orders 
is not entitled in equity to the excess, where it does 
not appear in what proportions the unexpended 
fund is derived from new territory included in the 
second assessment 

Payment in bonds. While the contractor cannot 
be required as a condition of the acceptance of his 
bid to purchase bonds issued for the preliminary 
expenses, as stated supra subdivision b(2) of this 
section, he may nevertheless agree to take drain¬ 
age bonds in payment for his work,®2 and the stat¬ 
ute sometimes provides that payment shall be in 

Miss —Robins v Donovan Creek 
Drainage Dist. No. 2, 120 So 184, 
152 Miss 872. 

48. U.S —^Woods Bros Const Co. v. 
Yajikton County, S. D , C C A S D., 
21 F2d 267 

49. U.S.—^Woods Bros Const. Co. v. 
Yankton County, supra. 

60. Ill —Taylorville First Nat. 
Bank v William E Dee Clay Mfg. 
Co , 176 Ill App. 455. 

51. Mich —Dean v Clinton County, 
109 N.W 1131, 146 Mich. 646. 

19 C.J. p 695 note 2. 

52. Iowa.—Wood v Hall, 110 N.W. 
270, 138 Iowa 308. 

19 C.J. p 696 note 9. 

Coustraction of contract 

A contract for the construction of 
drains extending into two counties, 
providing that the contractor shall 
take in payment drainage bonds of 


43. S D —Renville State Bank v 
Kinsbcrg, 166 N.W. 643, 40 S D. 
191. 

44. Miss—Anderson v. Robins, 137 
So 476, 161 Miss 604. 

45. U S —Bates County v. Wills, 
Mo, 239 F. 785, 152 C.C A 671. 

19 C.J. p 694 note 86. 

A county is estopped to deny li¬ 
ability for the contract price of a 
drainage district ditch which has 
been constructed, on the ground that 
the bond issue was exhausted and 
the county had no authority to levy 
additional assessments—Bates Coun¬ 
ty V. Wills, supra 

46. U S.—Bates County, Mo., v. 
Wills, CC.A.MO., 269 F. 734, cer- 
tionari denied 41 S.Ct. 376, 266 U 
S. 671, 66 LEd. 791. 

47. Iowa.—^Flrst Nat. Bank v. Web¬ 
ster County, 216 N.W. 8, 204 Iowa 
720. 
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bonds.®* If the drainage commissioners agree to 
become liable as sureties to the contractor until 
money can be secured by a sale of bonds, their lia¬ 
bility cannot be discharged by an illegal sale therc- 
of.®4 

Who liable for compensation. In contracting for 
the construction of drainage ditches, county or town 
officers act as agents of the law, not as representa¬ 
tives of the county or town,®® and are not person¬ 
ally liable on the contracts;®® and where the stat¬ 
ute makes the petitioners for the ditch liable for the 
expense, the contract price for constructing such 
ditch must be recovered from them, and the con¬ 
tractor cannot sue the town.®"^ Owners of land in 
the drainage district are liable for the contractor’s 
compensation, under some statutes, only through the 
levy of special assessments ,®* but where the land- 
owners forming the district bind themselves, jointly 
and severally, for the construction of the drain, the 
fact that certain landowners have paid their assess¬ 
ment IS no defense to an action on the contract.®® 
Where, after the work is completed, the commis¬ 
sioners decide that no one is benefited thereby, no 
assessments can be made, as stated infra § 59, but 
the petitioning owners, having set in motion the 
proceedings under which the work was done, are 
liable on an implied promise to compensate the con¬ 
tractor therefor.®® 

Under some statutes counties are liable on con¬ 
tracts of drainage districts,®^ although payment is 
to be made out of special assessments levied on the 
property benefited,®* and such liability is unaffected 
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by the reorganization of the drainage district.®* 
Where a statute authorizes the county court to let 
contracts for drainage work and to issue and sell 
bonds of the drainage district to pay for the work, 
a contract executed by the engineer of the district 
with the approval of the county court is the con¬ 
tract of the county, made by the engineer as its 
agent, not that of the drainage district, and the dis¬ 
trict is not liable for the contractor’s compensa- 
tion.®4 

District supervisors, in contracting on behalf of 
the district, incur no liability except to take proper 
and necessary proceedings to levy special assess¬ 
ments and devote the proceeds thereto.®® A board 
of drainage commissioners is not a body capable of 
being sued on a contract for services,®® the reme¬ 
dy is by mandamus ®'^ 

Effect of reorganization of district. Where a 
drainage district took over an improvement con¬ 
structed for Its predecessor, whose organization was 
held invalid by the courts, the new district is liable 
to the contractor for the benefits received from his 
work,®® and, the warrants of the original district 
being invalid, the contractor may sue the new dis¬ 
trict on a quantum meruit ®® The fact that the 
original district was not even a de facto corporation 
does not, it seems, affect the liability of the new 
district.*^® 

Remedies. The remedies of contractors to recov¬ 
er compensation for work performed in the con¬ 
struction of drains are dependent on a proper con- 


the two countie.s, will be construed 
as requiring him to take, not joint 
bonds of the counties, but the bonds 
which each severally might lawfully 
issue —Wood v. Hall, supra 

Equity may compel the district to 
turn over such bonds to the con¬ 
tractor—Inman v Jones Creek 
Drainage Dist. No. 10, 5 Tenn App. 
211 

53- Cal —Van de Water v Pridham, 
164 P. 1136, 33 Cal.App 252 

54- Ga—Board of Drainage Com'rs 
of Kettle Creek Drainage Dist. v 
Williams, 131 SE 911, 34 GaApp 
731 

55. Minn —Cement Products Co v 
Martin County, 172 N W. 702, 142 
Minn. 480—State Bank v Vlaar, 
144 N.W. 458, 124 Minn 78. 

56. Ohio —McCarty v. Bralton, 2 
Ohio Dec, Reprint, 110, 1 West.L. 
Monthly 397. 

57. Minn.—State Bank v. Vlaar, 144 
N.W. 458, 124 Minn. 78. 

58. Iowa.—First First Bank v. Web¬ 
ster County, 216 N.W. 8, 204 Iowa 
720. 


59. Mo —^Karr & Conn v Cade 
School Co-op Drainage District, 
App, 297 SW 730 

6fk S C —Moore v. Barry, 9 S E 589. 
30 S C 530, 4 L R A 294. 

61. U S —Bates County v Wills, 

Mo, 239 F 785, 152 C C.A 571. 

62. U S —Board of Com’rs of Pot¬ 
tawatomie County, Okl , v Mu¬ 
nicipal Securities Co , CCA Okl, 
1 F2d 294 

63. U.S —Bates County v Wills, 

Mo., 239 F 785, 152 CCA 571. 

64. U.S.—Bales County v Wills, 

Mo, 190 F 522, 111 CCA 354— 
Wills V Bates County, C C Mo, 
170 F 812 

65. Iowa.—First Nat Bank v. Web¬ 
ster County, 216 N.W 8, 204 Iowa 
720 

66. Mich.—Spiegel v. Barrett, 155 
NW. 456, 189 Mich. 111. 

19 C J. p 694 note 89. 

This rule applies to drainage 

boards of two or more counties 

when acting together for the con¬ 
struction of a drain through such 
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counties —Reed v. Heglie, 124 N.W. 
1127, 19 ND. 801 
In representative capacity 

In any event a complaint against 
drain commissioners is insufficient 
If it falls to state in the body there¬ 
of the representative character in 
which defendants are sued, and 
such complaint is also insufficient 
where it does not show that any 
dram was constructed or that de¬ 
fendants refused to allow the amount 
claimed —Reed v. Heglic, supra. 

67- N D —^Reed v. Heglie, supra. 
Mandamus as to drainage district of¬ 
ficers generally see the C J S title 
Mandamus §§ 174, 180, also 38 C.J. 
p 760, notes 83-98. 

68i Mo—Wilson v. King’s Bake 

Drain , etc . Dist, 165 S W 734, 257 
Mo. 266, affirming 158 S.W. 931, 176 
Mo.App 470. 

69. Mo.—^Wilson v. King’s Lake 

Drain., etc., Dist, supra. 

70. Mo.—^Wilson v. King’s Lake 

Drain., etc., Dist., supra. 
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struction of the drainage statutes^^ Where the 
district fails to pay agreed installments during the 
course of construction, the contractor may suspend 
work until the installments are paid, as stated su¬ 
pra subdivision g of this section, or he may treat 
the contract as rescinded and sue for part perform¬ 
ance, *^2 continue the work and sue on installments 
as they become due,*^2 or complete the work and 
sue for the unpaid balance 74 jf the contractor fails 
to complete the work to the satisfaction of the en¬ 
gineer required to certify the fact, but is entitled 
under the statute to warrants for a percentage of 
the work done according to the engineer’s monthly 
certificates, he may sue in quantum meruit for any 
sums due him above the given percentage, for which 
he is entitled to warrants.^® Where the statute re¬ 
quires a presentation and a failure to act thereon 
before suit, the complaint should allege that the 
claim was presented and not paid;76 and where the 
statute contemplates that the compensation of the 
contractor shall be paid by the assessment of bene¬ 
fits, a petition by the contractor to recover the 
amount due must allege that the assessments have 
been collected.77 The contractor may also main¬ 


tain a suit to restrain the district from diverting 
funds which are available for the payment of his 
claim and to have a hen declared on such funds in 
his favor.7S 

Where contractors make a mistake in estimating 
the amount of certain work, in consequence of 
which they receive less pay than they are entitled 
to, they should be credited for the deficiency on an 
accounting between them and the drainage district 
in a suit brought by the district, 79 

(2) Damages 

The contractor may be entitled to damages for breach 
of contract on the part of the drainage district or county. 

The drainage district, or county may be held lia¬ 
ble in damages to the contractor for a breach of the 
construction contract on its part,®® such as for a 
breach of contract made by its commissioners under 
the power conferred by statute,®^ or for a failure or 
refusal to make a partial payment according to the 
terms of the contract ;®2 but it is not liable for a 
delay caused to the contractor which is not due to 
fault on its part,®® or which was not reported to the 


71. Mich—Spiegrel v. Barrett, 155 
N W. 456 189 Mich. Ill 

19 CJ p 693 note 74 

72. Ill —Underfirround Const. Co v 
Sanitary Disl of Chlcag-o, 11 NE 
2d 361, 367 Ill 361. 115 A.L R 57, 
reversing: 6 N E 2d 696, 289 Ill 
App 609 

Without farther performance 

A drainagre district’s breach of a 
unit pru e c onstruction contract, by 
a failure to pay the engineer’s es¬ 
timate, Kives the contractor a ri?rht 
of recovery for the amount due un¬ 
der the contract without a further 
performance of the contract, and 
docs not rcquirt a .suit on a qucintum 
meruit.—Clifton, Applegate & Toole 
V. Big Bake Drain Dist No 1, Still¬ 
water County, 267 I» 207, 82 Mont. 
312. 

73. Ill.—Underground Const Co v 
Sanitary Dist. of Chit ago, 11 N E 
2d 361, 367 Ill 360, 115 ALR 57, 
reversing 6 N E 2d 696, 289 Ill App 
609 

74. Ill.—Underground Const Co. v. 
Sanitary Dist. of Chicago, supra. 

Enclnsion of evidence 

In action for the unpaid balance 
of contract price for construction of 
a ditch, the exclusion of an engi¬ 
neer’s certificate which, because it 
had not been approved, was no evi¬ 
dence of the completion of the ditch, 
did not affect plaintiff’s rights, where 
the fact of the issuance of the cer¬ 
tificate was shown and conceded — 
Gilbertson v. Blue Earth County, 176 
N.W. 762, 146 Minn. 236. 


Petition to recover held sufficient 

Mo—Karr & Conn v Cade School 
Co-op Drainage District, App , 297 
S W 730 

Substantial performance gnestion for 
Jury 

Minn —Friedf rick v Redwood Coun¬ 
ty, 181 NW 324, 148 Mmn 181, 
modified on other grounds 182 N 
W 514, 148 Minn 181. 

75. Iowa—Farmers’ Loan & Trust 
Co of Sioux City V Wright Coun¬ 
ty, 183 N VV 500, 191 Iowa 8J5 

76. U S —Woods Bros Const Co v 
yarikton County, S. D., CCASD, 
21 F 2d 267 

77. Kan —Combs v. Michael is, 53 P. 
77, 7 Kan App 105 

78. Ark —Drainage Disl No 6 of 
Lonoke County v Kochtitzky, 226 
SW 172, 146 Ark 495. 

79. Ark—Seitz \ Meriw'ether, 176 
SW. 160. 119 Ark 271. 

19 C.J. p 694 note 87. 

80. U S —Drainage Dist. No. 7 of 
Poinsett County, Ark, v. Stern¬ 
berg, C C A Ark , 15 F.2d 41, modi¬ 
fied on other grounds 16 F.2d 598 

Neb—Thompson v. Colfax County, 
183 NW. 571, 106 Neb 351. 
Advance payments deducted 

W’^here construction contract with 
drainage district gave district op¬ 
tion to stop work and complete it 
on cost plus basis through contractor 
as superintendent, and provided for 
advance payment for purchase of 
equipment, to be repaid by deduction 
from specified price per yard, and 
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upon stopping work under contract 
district failed to do anything further, 
contractor, upon recovering amount 
he would have earned for sup>trin¬ 
tending work, IS chargocible with en¬ 
tire advance payment —Quarles v 
Little Cypress Drainage Dist, 270 
S W 50], 168 Ark 368 

81. U S —Rood v Clay pool Drain , 
etc , Dist, Ill , 120 F. 207, 56 C C 
A 527 

19 C J p 695 note 13. 

82. Ill —Underground Const Co v 
Sanitary Dist of Chicago. 11 N E 
361. 367 Ill 360. 115 ALR 57. re¬ 
versing 6 N E 2d 696, 289 111 App 
609 

“Act of delay” 

Delay in work under const ruction 
contract with sanitary district, 
caused by district’s failure to pav 
installments because of lac^k of 
funds, was an “act or delay’’ of dis¬ 
trict within terms of contract au¬ 
thorizing contractor to recover spe¬ 
cial dajnages therefor—Underground 
Const Co V. Sanitary Dist. of Chi¬ 
cago, supra. 

Bvldenoe held Ineullicient to sup¬ 
port judgment denying recovery for 
breach in failing to pay engineer’s 
estimate—Clifton, Applegate & Toole 
V. Big Lake Drain Dist No. 1, Still¬ 
water County, 267 P. 207, 82 Mont. 
312 

83. U S. —National Contracting Co. 
v. Drainage Dist., No. 17 of Mis¬ 
sissippi County, Ark., C.C.A.Ark., 
16 F.2d 429. 
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engineer in charge, as required by the contract,*^ 
or which was within a provision of the contract 
that there should be no damages for the delay 
nor can the county or its officers or agents be held 
liable in damages because the contractor encoun¬ 
tered conditions more difficult and expensive than 
he was led to expect from a statement in the notice 
for bids, since it constitutes no part of the plans and 
specifications.*® A contractor who is prevented 
from performing his contract by the board of coun¬ 
ty commissioners cannot sue the board for damages, 
although the contract was made with an engineer 
appointed by the board.**^ 

i. Bights and Remedies of Subcontractors, Ma¬ 
terialmen, and Laborers 

A subcontractor, materialman, or laborer, generally, 
may recover the amount due him for services and mate¬ 
rials from the principal contractor, and not from the 
drainage district unless liability is imposed on it by con¬ 
tract or by statute. Under some statutes the subcontrac¬ 
tor, materialman, or laborer has a lien on the money due, 
or funds raised for the payment of, the contractor. 


A person who has performed labor for, furnished 
materials to, or entered into a subcontract with, a 
drainage construction contractor, generally has a 
right of action against the contractor for the 
amount due him,** even though the principal con¬ 
tract does not expressly provide that the contractor 
shall pay therefor, since such an obligation is nec¬ 
essarily implied.*® This rule is particularly applica¬ 
ble where the principal contract provides that an 
assignment or transfer of the contract or any part 
thereof to others shall not relieve the contractor 
from responsibilityand an assignee of labor 
and material claims may recover thereon against 
the contractor®^ or against a member of the con¬ 
tracting firm.®2 The contractor or his surety or 
both may be held liable where the contractor has 
executed a bond to pay such claims.®® A subcon¬ 
tractor may also sue the principal contractor for 
damages for an abandonment or breach of the sub¬ 
contract.®^ The contractor’s liability, however, ex¬ 
tends only to claims for labor and materials which 
become a part of the work or are employed in per- 


84. Ill—Michud.n, V Sanitary Dist 
of Chicago, 27 N E 2d 582. 305 111 
App 314. 

85. Mass—Allen v Melrose, 67 N E 
1060, 184 Mass 1 

JDelay in fnmiBhlng materials 

Where a contrat t provides that 
delay in furnishing materials to the 
contractor shall not give him a cause 
of action for damages, and altera¬ 
tions in the form of materials are 
to he paid for at the contract price, 
the contractor cannot ns ov< r dam- 
age.s caused hy delay in furnishing 
sewer pipe, and the conseciufnt ex¬ 
pense incurred hy him in getting 
ready to lay hrick as orderc'd h> the 
engineer—Allen v Melrose, supra 

86. Minn —Cement I*roduets Co v 
Martin County, 172 NW 702, 142 
Minn 4 80 

87. Ohio—Smith v OritTln, 9 Ohio 
CirCt 22 >, 6 Ohio Cir Dec 232. 

19 C J p 69.5 note 14 

88. Ark—Kotchtitzky v Magnolia 
Petroleum Co. 257 SW 48, 161 
Ark 275 

Iowa—Craettingcr Tile Works v. 

Gjellefald. 214 NW 579 
SnbcoiLtractor and not agent 

One who contracts to furnish labor 
and material, and consirutt drainage 
improvement in accordanie with 
original contract is a subcontractor, 
and not an agent —Teget v Polk 
County Drainage Ditch No. 40, 210 N. 
W. 954, 202 Iowa 747 
Burden of proof on plaintiff, sub¬ 
contractor, to prove tile delivered 
were sound and true —Graettinger 
Tile Works v. Gjellefald, Iowa, 214 
N.W. 579. 

28 C.J.S.—24 


Evidence held snUicient to show 
that breakage of dram tile was due 
to careless handling—Graettinger 
Tile Woiks V Gjellefald, supra 

89. Ark—Kotchtitzky v Magnolia 
Petroleum Co. 257 SW 48. 161 
Ark 275 

90. Mo—Frazier v Radford, 23 S 
W 2d 639. 225 Mo App 1104 

91. Mo —Frazier v Radford, supra 

92. Mo —Frazier v Radford, supra 
Failure of assignee to file the prin¬ 
cipal contract betwi'en the drainage 
district and the contrac lor does not 
prevent a rocover> —Frazier v Rad¬ 
ford. supra 

liability of member of contracting 
firm for wrork and materials fur¬ 
nished assignee, is limited to oiigi- 
nal conliact 

Mo—Frazier v Radford, supra 

93. Minn —Svalgaard v National 

Surely Co of Newr York, 19S NW 
449, 159 Minn 218—American Rrick 
& Tile Co V. Turncll, 173 N W 
175, 143 Minn 96 

Bond to secure materialmen and la¬ 
borers see supra subdivision d (2) 
of this section 

Materials furnished after con¬ 
tractor's default 

Where price of tile furnished hv 
plaintiff to defendant contractor was 
payable in Installments, defendant, 
executing bond conditioned that con¬ 
tractor should pay all claims for ma¬ 
terial as they became due, was not 
released from liability because plain¬ 
tiff furnished tile as recjuired by its 
contract after contractor’s default in 

369 


his payments —American Brick & 
Tile Co v Turneil, supra. 

Pleading and proof 

In an adioii to recover on statu¬ 
tory bond of deft ndant to stcure 
payment for labor incurred by drain- 
agt oontrattors, the proof offered 
of negligent performance by plain¬ 
tiff and damage to defendant was 
rightly rejected, where such dam¬ 
age was not .ailt‘ged, and the contrac¬ 
tors who were alh'ged to have been 
damaged admitted the amt>unt sued 
fc>r to be correct—Svalgaard v Na¬ 
tional Surety Co. of New York, 198 
N W 449, 159 Minn 218 

Evidence held sufficient, in an ac¬ 
tion to sustain finding that plaintiff 
had performed its contract in all re¬ 
spects—American Brick & Tile Co 
V Turneil, 173 N W 175, 143 Minn. 
96. 

94. Ark —Sternberg Dredging Co. v 

Dawson, 261 S.W 286, 164 Ark. 

24 

Change of plans no defense 

Whe-re contract with drainage dis¬ 
trict to construct dram authorized 
di*?trict to change location of diain, 
the plans and specihcations of dis¬ 
trict being made part of subcon¬ 
tract for clearing right of way for 
dram, a change of location of dram 
during progress of work did not 
destroy subject matter of original 
contract with district, and did not 
relieve contractor from carrying out 
t erms of subcontract —Sternberg 
Dredging Co v Dawson, supra 

Abandonment as question for Jury 

Ark —Sternberg Dredging Co. v. 

Dawson, supra. 
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formance of work contemplated by the contract and 
does not include repairs of machinery.®® 

The contractor may be entitled to reimbursement 
for advancements made to the subcontractor,®® and, 
in the absence of fraud, may recover damages from 
the subcontractor for a breach of the subcontract.®^ 
Liability of district. The drainage district gen¬ 
erally cannot be held liable for services performed 
or material furnished to the principal contractors,®® 
unless such liability is imposed by contract,®® or 
unless the case comes within a statute imposing lia¬ 
bility on the district.^ In any event, there can be 
no recovery against the district on a void contract,^ 
and, where the principal contract is void, a subcon¬ 
tract made thereunder is also void, notwithstanding 
the subcontractor has expended money in prepar¬ 
ing for performance on his part.® However, eq¬ 
uitable relief may be awarded a laborer in a proper 
case, regardless of statute.^ It has been held that, 
to avoid circuity of action, a subcontractor may re¬ 
cover from the district on his contract with the 
principal contractor, in an action to which the lat¬ 


ter is a party;® but that where the district, in the 
construction contract, reserves the right to stop the 
work and complete it itself, and the subcontract al¬ 
so provides for such contingency, the district does 
not break the contract by stopping the work, and 
the subcontractor cannot recover from it as for a 
breach.® The failure of the county commissioners 
to require from the contractors a bond to secure 
laborers will not render the county liable to labor¬ 
ers on default of the contractor, where the statute 
does not require the commissioners to take such 
bond."^ 

Extra ivork. A provision in a subcontract for 
extra compensation for extra work must be limited 
to such as might lawfully be required under the 
statute.® 

Lien for labor or materials. Under some statutes 
persons performing labor for, or furnishing mate¬ 
rials to, a dram construction contractor are given 
a lien upon the money due, or funds raised for the 
payment of, the contractor,® provided the statute is 


95. Mo—Frazier v Radford. 23 S. 
W2d 639, 225 Mo App. 1104. 
^unxlier consumed in and which 

contributed to the construction of a 
ditch or canal became in le&al con¬ 
templation a permanent part of the 
ditch, notwithstanding it may have 
been used for “skids” and ground 
to splinters by the dredger—W. 
Blinn Lumber Co v Pioneer Drain¬ 
age Dist., 196 P. 760. 60 Cal App 
364. 

96. U S.—Reeves v. McWilliams, C. 
C A Ark., 280 F. 100, certiorari de¬ 
nied 43 set 38, 260 U.S. 740, 67 
LEd. 490. 

S^ultable Tight to fund 

A drainage contractor, who ad¬ 
vanced subcontractor funds under 
subcontractor’s agreement that re¬ 
imbursement was to be made out of 
percentages retained by drainage dis¬ 
trict, IS Invested with an equitable 
right and first claim to the fund so 
retained for reimbursement for 
amount so advanced—^Reeves v. Mc¬ 
Williams Co, supra 

97. Minn—Ewing v. Sc hlabach, 193 
NW. 36, 1.55 Minn. 152 

96. Ark—Quarles v. Little Cypress 
Drainage Dist., 270 S.W. 501, 168 
Ark 368 

99. Ark—Quarles v. Little Cypress 
Drainage Dist, supra. 

Material used by district 

A drainage district is liable for 
lumber which it uses after its com¬ 
missioners have been informed lum¬ 
ber had been ordered for district by 
contractor and that he has not paid 
therefor.—Bayou De View Drainage 


Dist No 1 v. Files, 280 S W. 640, 
170 Ark 701. 

Deductions 

Where construction contract with 
drainage district provided for ad¬ 
vance payment for purpose of equip¬ 
ment, and repayment by deduction 
of part of agreed price per yard, 
district upon stopping work under 
option in contract is not entitled to 
deduct entire advance payment as 
against the subcontractor —Quarles 
V Little Cypress Drainage Dist., 270 
S W 501, 168 Ark 368 

1. Iowa —Humboldt County v 
Ward, 145 NW 49, 163 Iowa 610 

19 C J p 695 note 17. 

Statute not applicable 

A statute giving subcontractors, 
laborers, and materialmen a claim 
against a public corporation con¬ 
structing an improvement, for serv¬ 
ices performed or materials fur¬ 
nished, does not make the county 
liable to a person furnishing materi¬ 
als to or performing labor for a 
contractor constructing a drain for 
a drainage district under a contract 
made by the county on behalf of the 
district.—Iowa Pipe, etc, Co v. 
Parks, 151 NW 438, 169 Iowa 438 

2. US —Sternberg v Wakonda 
Drainage and Levee Dist. in Ful¬ 
ton County, Ill , CCA Ill, 33 F 
2d 451 

3. US —Sternberg v. Wakonda 
Drainage and Levee Dist. in Ful¬ 
ton County, supra. 

Failure to obtain permit* 

Where a drainage construction 
contract is void for a failure to ob¬ 
tain permits of the federal and state 


authorities, a subcontract is likewise 
void, under state court decisions 
notwith.standing the subcontractor 
has expended money in getting 
ready to perform, as he is charge¬ 
able with notice that the district 
was first required by law to obtain 
such permits —Sternberg v Wakon¬ 
da Drainage and Levee Dist in Ful¬ 
ton County, supra 

Declaration for damage* for fail¬ 
ure to *eoure necessary permits held 
demurrable.—Sternberg \ Wakonda 
Drainage and Levee Dist in Fulton 
County, supra 

4. Iowa —Iowa Pipe, etc, Co v 
Parks. 151 NW 438. 169 Iowa 438 
—Humboldt County v Ward. 145 
N W 49. 163 Iowa 610. 

19 C J p 695 note 18 

5. Ark — Quarles v Little Cypress 
Drainage Dist., 270 S W 501, 168 
Ark. 368. 

6 . Ark — Quarles v Little Cypress 
Drainage Dist, supra. 

7. Wash—Wallace v Skagit Coun¬ 
ty. 36 P 252, 8 Wash 457 

19 C J. p 695 note 19 

a Minn—Seastrand v Foley, 169 
N W. 1072, 136 Minn. 6 
19 C J. p 695 note 20 

When a county pay* a contractor 
for extra work done by a subcon¬ 
tractor, the suheonti actor Is entitled 
to recover the amount so paid from 
the contractor, there not being an 
amount sufficient to pay the sub¬ 
contractor the stipulated price for 
the extra work.—Seastrand v. Foley, 
supra. 

a 111. —Central Lime & Cement Co. 
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complied with in respect of giving notice to the 
proper district officials,^® or to the person in charge 
of the work, before the work is finished and the 
contractor paid.^i This hen may be established and 
enforced by a suit in equily.^^ jf the district offi¬ 
cials to whom such notice is given ignore the notice, 
they may be held personally liable for the labor or 
materials.^^ Such a lien, however, may be claimed 
only for labor and materials which come within the 
terms of the statute.^^ A construction contract re¬ 
quiring the contractor to pay all claims for labor 


and material used and employed in the work has 
been held broader than the lien law, and to give one 
who has advanced funds for the payment of labor 
to a priority over the contractor’s assignment of 
funds due him under the contract.^® 

§ 44. Construction and Maintenance of 
Bridges, Culverts, and Fences 

a. In general 

b. Drains across highways 

c. Drains across railroads 


v. Loyden-Ortselfen Co., 245 Ill 
App 48. 

Ind —State ex rel. Hoeter v. Saton, 
118 XE 547, 69 Ind App 519. 

SD-—John W Tuthill Lumber Co 
v McMackm, 141 NW 382, 31 S 
D. 607, 138 NW. 959, 30 SD 336 
Purpose of statute Is protection of 
subcontractors 

Ill —Central Lime & Cement Co. v 
Leyden-Ortseifen Co, 245 Ill App 
48. 

Interest 

Without sufficient data for com¬ 
puting: interest, subcontractors will 
not be given it on amounts due un¬ 
der mechanics* liens on money com¬ 
ing to contractor—Central Lime & 
Cement Co. v. Leyden-Ortseifen Co, 
supra 

Statutes not applicable 

(1) A statute requiring “any ditch 
or canal company or other owner 
or owners . . . of • . . 
ditch, canal, or reservoir.’’ to with¬ 
hold from contractor an amount suf¬ 
ficient to pay materialmen, on being 
served with a verified account of the 
material furnished and balance due 
thereon, is not applicable to a drain¬ 
age district, in view of the public 
character of su<h districts—Dickey 
V Bullock, 202 P 1104, 28 Wyo. 265 

(2) A statute providing contract 
against liens shall be binding is in¬ 
applicable to public improvement 
contracts, and the fact that no lien 
can be had on public property makes 
ineffectual a provision against liens 
in such a contract —Central Lime & 
Cement Co v. Leyden-Ortseifen Co, 
245 Ill App 48 

Not lieu on public property 

Statutory lien on money coming 
to public works contractor in favor 
of subcontractor is not lien on pub¬ 
lic property —Central Lime & Ce¬ 
ment Co. v. Leyden-Ortseifen Co., 
supra. 

10. Cal—L W Blinn Lumber Co 
V. Pioneer Drainage Dist , 196 P 
750, 50 Cal.App. 364. 

11. Ind—State v. Eaton, 118 N.E 
647. 69 Ind.Apn 619. 

18. Cal —L W. Blinn Lumber Co 
V. Pioneer Drainage Dist., 195 P. 
760, 60 CaLApp. 364. 


Pacts giving equity Jurisdiction 

In an action by party furnishing 
materials to a subcontractor to es¬ 
tablish and foreclose a lien on a 
drainage district ditch, evidence that 
the directors of the district had 
knowledge of ‘.top notices issued 
under the statute, and deliberately 
and intentionally ignored them, pre¬ 
sented facts giving a court of equi¬ 
ty jurisdiction on the merits, re¬ 
gardless of the amount Involved, for 
the notices being an “equitable gar¬ 
nishment,'* the right to recover the 
money was a “cumulative remedy,” 
not dependent on establishing the 
lien —L W Blinn Lumber Co v 
Pioneer Drainage Dist. supra 

13. Cal—L W. Blinn Lumber Co 
V Pioneer Drainage Dist, supra. 

Director of district 

Where a materialman served stop 
notices on the directors of a drain¬ 
age ditch district for material for 
which a subcontractor had failed to 
pay, and the directors, because con¬ 
tractor had already paid the sub¬ 
contractor, Ignored the notices by 
paying the contractor, they are per¬ 
sonally liable —L W Blinn Lumber 
Co. V. Pioneer Drainage Dist, supra 

14. Ind —Standard Oil Co of Indi¬ 
ana V. Mason, 168 N E. 608, 91 
Ind App 216 

Iowa—Ottumwa Boiler Works v. M 
J. O'Meara & Son. 218 N W 920, 
206 Iowa 677 
Construction of statute 

A statute providing that “all la¬ 
borers and other persons" who shall 
"perform any labor or other serv¬ 
ices, or furnish board or any materi¬ 
als” in the construction of any woik 
under the provisions of the act. 
shall have a lien on funds raised for 
payment of the same, gives laborers 
a lien for their labor or other serv¬ 
ices. and persons furnishing board 
and materials a lien for the amount 
due them, but does not give labor¬ 
ers a lien for materials nor the "per¬ 
sons” a lien for labor or services — 
Herman Tapp Const. Co. v Paul, 131 
N.E 636. 77 Ind.App 305, petition 
denied 132 N E 620, 77 Ind App. 305 
**Xiaborers’* does not include effi- 
I ciency engineers, bookkeepers, and 
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general agent acting as general 
manager for drain contractor —Her¬ 
man Tapp Const Co v Paul, supra. 

Services not within statute 

Persons who spent some time in 
operating and repairing an automo¬ 
bile kept by a contractor for use of 
his engineer, manager, bookkeeper, 
and superintendent, keeping machin- 
try in order, superintending the men 
who cleaned the right of way, and 
acting as engineer, were not enti¬ 
tled to a Hen for their services, it 
being impossible to separate the 
work for which they were entitled 
to a lien from that which was non- 
lienable —Herman Tapp Const Co. 
V. Paul, supra. 

Claims not lienable 

(1) For fuel, grease, and oil used 
in operation of machinery 

Ind —Standard Oil Co. of Indiana 
V Mason 168 NE 608, 91 Ind. 
App 216—Herman Tapp Const. 
Co V Paul. 131 NE 536. 77 Ind. 
App 305, petition denied 132 N.E. 
620, 77 Ind App .105 
Iowa—Teget v Polk County Drain¬ 
age Ditch No 40, 210 N.W. 954. 
202 Iowa 747. 

(2) For labor and materials used 
in repairing machinery 

Ind —Herman Tapp Const Co v. 
Paul, supra 

Iowa —Ottumwa Boiler Works v. 
M J OMeara & Son, 218 N W. 
920, 206 Iowa 677—Teget v Polk 
County Drainage Ditch No. 40, su¬ 
pra. 

(3) For one furnishing groceries 
and provisions, or lending money to 
subcontractor—Teget v Polk Coun¬ 
ty Drainage Ditch No. 40, supra 

(4) For rent of leased machinery. 
—Herman Tapp Const. Co. v. Paul, 
supra. 

(6) Of insurance broker for bal¬ 
ance due for premium on a liability 
policy issued by him to a drain con¬ 
tractor —Herman Tapp Const Co. 
v. Paul, supra. 

15. Mo—Honey Creek Drainage 
Dist of Grundy County v Samp¬ 
son, 6 S.W.2d 119, 222 Mo App. 

I 732. 
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a. In General 

A drainage district has the duty to build bridges nec¬ 
essitated by its drains; but it is not required to fence its 
right of way. 

While it has been held that, in the absence of a 
statute requiring a drainage district to construct 
bridges at its own expense, the district is under no 
legal duty to do so,^® it has also been held that, as 
at common law the burden to build bridges rests 
on the individual whose acts made the building of 
the bridge necessary, the burden to build bridges 
necessitated by a drainage district rests on the dis¬ 
trict. Drainage districts may be required by stat¬ 
ute to construct and maintain bridges over its 
drains,!8 as, for example, over drains which cross 
inclosed parcels of land,!® the cost of construction 
to be charged as part of the expense of construct¬ 
ing the drain;-® and, under some statutes, where 
a drainage district enlarges a natural channel, ren¬ 


dering impassable, without a bridge, what was be¬ 
fore passable, it is the duty of the district to con¬ 
struct a bridge over such channel.^! 

Contracts for the building of bridges must be let 
in accordance with the provisions of applicable stat- 
utes,22 and the bridges must be properly const met¬ 
ed-® in accordance with proper and approved plans, 
specifications, and engineers’ reports.®^ 

Fences. A drainage district is not required to 
fence its right of way.®^ 

b. Drains across Highways 

The building and maintenance of bridges over drains 
crossing highways is generally regulated by statute; 
under some provisions, the drainage district is author¬ 
ized or required to do such work. 

The construction and maintenance of bridges over 
drains intersecting highways is generally the sub¬ 
ject of statutory regulation ;26 thus, where so pro- 


Ill —McCaleb v. Coon Run 
Dram. etc. Dist, 60 N E. 898, 190 
III 549 

19 C J. p 696 note 25 
ConiLty commlssioneni must con¬ 
struct, remove, relocate, and recon¬ 
struct bridfires necessary by reason 
of drainagre projects—North Wich¬ 
ita Drainafire Dist. of Sedg’wick 
County V Board of Com’rs of Sedg¬ 
wick County. 278 P. 32. 128 Kan 442 
—19 CJ. p 696 note 22 [a). 

Contract to share expense 

A sanitary district may agree with 
a city to pay one half the cost of a 
bridge—Chicago v. Lord, 115 NE 
643, 277 Ill. 397. 

17. Mo—State ex rel. Ashby v. 
Medicine Creek Drainage Dist, 
224 S W. 343, 284 Mo 636. 

1& Okl —Wilkins V. Hillman, 145 
P 1111. 45 Okl. 451, 457, LRA 
1915D 249. 

19 CJ. p 696 note 22 [a], 

19. Ill —Commis.sioners of Union 
Drainage Dist No 1 v Commis¬ 
sioners of Union Drainage Dist 
No 6, 26 N E 2d 85, 373 Ill 347 
19 C J p 696 note 22 
Mandamus to require building of 
bridges see the C J S title Man¬ 
damus § 180, also 38 C J. p 749 
note 67—p 750 note 82 
“Inclosed parcel of land,” within 
statute requiring drainage district 
to build bridge across drain through 
such land, includes land Inclosed by 
fences from farm buildings thereon 
to bridge over drainage ditch and 
across to parcel of land beyond such 
ditch, where it would be necessary 
for owner to go about four miles to 
reach land on other side of ditch if 
bridge were not built —Richmond v 
Drainage ComTs of Union Dist. No 
1, 16 N.£2d 6, 295 Ill.App. 338. 


Reasonable constmetion of statute 

Ill —Richmond v Drainage Com’rs 
of Union Dist No 1, supra 

Statute held valid 

Ill —Gasaway v North Branch Lake 
Pork Special Drainage Dist, 170 
N E 721, 339 Ill 103. 

20. Ill —Union Drain Dist v. O’¬ 
Reilly, 24 NE 426, 132 Ill 631, 
affirming 62 111 App 7—Stroud v 
Union Drain. Dist No. I, 35" Ill 
App 427 

Apportionment of costs between 
adjoining districts is not within the 
scope of the statute requiring drain¬ 
age districts to construct or recon¬ 
struct a bridge over an open dit< h 
in each enclosed field —Commission¬ 
ers of Union Drainage Dist No 1 
V Commissioners of Union Drainage 
Dist No 6. 26 NE2d 85, 373 III. 
347 

21. Ill.—Union Drain Di.st v. O’¬ 
Reilly, 24 NE 426, 132 Ill. 631. 

19 C J p 696 note 24 

22. Ky —Board of Drainage Com’rs 
of McCracken County v Graves 
County, 272 SW 387, 209 Ky 193 

SUglbillty of bidder 

Surveyor, who made plans for 
bridge's in dram proceedings, was 
not precluded from bidding on con¬ 
tract, nor commissioners from let¬ 
ting contract to him, if he was low¬ 
est responsible bidder—Sterling 
Bank of Sleeper & Chamberlain v 
Scott. 204 NW 135, 231 Mich 362 
Contract held properly let 
Mich —Sterling Bank of Sleeper & 

• Chamberlain v. Scott, supra 

23. Ky.—Board of Drainage ComTs 
of McCracken County v. Graves 
County, 272 S.W 387, 209 Ky. 193 

24. Duty to inspect reports 

The plans an^ specifications for 
a bridge over a drainage ditch cross- 
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Ing a public highway are part of the 
diainage engineer's report, a county 
which is made a party to the statu¬ 
tory proceeding to establish the 
drainage district is refiuiri'd to in- 
««pect the engineer’s reports and as¬ 
certain the suflUiency of the plans 
and specifications and if it fails to 
file any exceptions In such proceed¬ 
ing, it cannot question the plans and 
specifications in an independent ac¬ 
tion —McFarland v Burns, 26 S W 
2d 550, 233 Ky 655—McFarland v 
Burns, 26 S.W 2d 548, 23.3 Ky 650 
Conclnsiveness of engineer’s report 
Engineer’.*? report as to size and 
character of bridges, when affirmed 
by order, is cone luslve. and should 
be foundation of assessment of dam¬ 
ages to town required to construct 
them —Town of Lisbon v Yellow 
Medicine and Lac qui Parle Coun¬ 
ties, 172 N W 125. 142 Minn 299 
Competency of surveyor 

That survey and plans for bridges 
in drain proceedings were made by 
competent surveyor, but who was 
not registered was a mere irregular¬ 
ity, and not subject to objection 
after completion of work by parties, 
who had stood aside without pro¬ 
test, and who had not appealed from 
as.sessment of benefits—Sterling 
Bank of Sleeper & Chamberlain v 
Scott. 204 NW 135, 231 Mich 362. 

2& Ill—Dempsey v. Burns, 118 N. 
E 193, 281 Ill 644 

29. U S —Board of Com’rs. of Kay 
County, Okl v. Pollard-Campbell 
Dredging Co., Okl, 251 F. 249, 163 
CCA 405 

Sxemption from liability to repair 

Ditch used as natural outlet for 
pond and taken over by drainage dis¬ 
trict was “natural depression, chan¬ 
nel, or water course,” within statute 
exempting district from repairing 
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vidcd by statute, drainage commissioners who dig a 
dram across a public highway are authorized and 
may be required to construct, maintain, and recon¬ 
struct necessary bridges and culverts at the expense 
of the drainage district and it has also been held, 
without reference to statute, that the cost of con¬ 
structing a bridge over a drain extending across 
a highway must be borne by the drainage district 
constructing such drain.^S So, where drainage 
commissioners, in repairing and enlarging a dram 
across a highway, remove a bridge over the drain, 
as originally constructed, they must restore such 


bridge and the highway to the condition in which 
they were prior to the removal of the bridge,-^ and 
no express statutory authority is necessary.^O How¬ 
ever, it has been held, m the absence of statutes 
otherwise providing, that there is no duty imposed 
on a drainage district to construct and maintain 
such bridges.^i 

Similarly, under some statutes the duty of con¬ 
structing bridges over drams crossing highways or 
of bearing the expense thereof is placed on a body 
other than a drainage district, as, for example, a 
county or a road district but in the absence of 


bndfires —People ex rel. Road Dist 
No 12 V. Cache River Drainage 
Dist . 251 Ill App 405 

27. Ill—People v Hedges, 124 NE 

620. 289 Ill 378 

Ky —Poifi‘'d of Drainage Com’rs of 

MtCracktn County v. Graves 

County. 272 SW 387, 209 Ky. 193 
19 C.T p^696 note 29 
Failure to agree with county 

Where a county board and the 
governing board of a drainage dis¬ 
trict fail to agree as to building of 
bridges over drainage ditches on 
county roads, it is the duty of the 
district, under a statute so provid¬ 
ing. to construct such bridges un¬ 
der supervision of county board — 
State V Burt-Wa«!hlngton Drainage 
Dist, 174 NW 316, 103 Neb 763. 

That public need other bridges 
which had been constructed by a 
drainage district outside the line of 
the highway did not estop a road 
district and taxpayers from lnsi.st- 
ing that a bridge be maintained at 
the point ■where the ditfh crossed 
the highway —People v Cache Riv¬ 
er Drainage Dist., 221 Ill App. 524. 
In Missouri 

(1) Under the statutory drainage 
scheme known as “Drains and 
Devets—Drainage Districts by Cir¬ 
cuit Courts,” there is no statutory 
authority for, or duty on, a drainage 
district organized uncUr sut h stat¬ 
utes to build bridges where the dram 
or canal cro.sses a highway, hence 
such district cannot be compelled 
to do so, and such bridges should 
and must be built by the county — 
State ex rel Vance v Nodaway 
Drainage Dist No 1. 281 S W. 410, 
313 Mo 302—State ex rel Kinder v 
Inter-River Drainage Dist , 246 S 
W 282, 296 Mo 320—19 C J. p 696 
note 29 [c] (1) 

(2) However, under amendments 
to the laws establishing such “Cir¬ 
cuit Court” drainage districts, reliev¬ 
ing the counties of their burden to 
build bridges, it has been held that 
drainage districts organized under 
such amended laws are required to 
build bridges.—State ex rel. Cham¬ 
berlin v. Grand River Drainage 


Dist. of Cass and Rate^ Counties, 
278 SW. 388. 311 Mo 309—State ex 
rel. Ashby v Medu me Creek Drain¬ 
age Dist . 224 S W 343. 284 Mo 636 

(3) The dut> of the drainage dis¬ 
tricts organized undf^r such amend¬ 
ed statutes extends to the mainte¬ 
nance of such bridges—Cunningham 
Rc‘alty Co. v Drainage Dist No 6, 
of Pemiscot Counlv 40 S W 2d 1086, 
226 Mo App 1 

(4) Likew'ise, under the statutory 
drainage sch<*mc known as 'Drains 
and Levees by Counlv Courts.” suc’h 
“County Court” drainage di*ctrit ts 
are authorized to build bridges 
where the drain crc>sses a public 
highway, and may be compelled to 
construct and maintain such bridg¬ 
es —Camden Special Road Dist \' 
Willow Drain Dist, Mo App , 199 S 
W. 716 

(5) The duties and obligations of 
drainage distncl.s to build and main¬ 
tain bridges where their ditches 
cross public high\ca>s. whether such 
cost was provided for in their orig¬ 
inal plans or not, are not based on 
assets or income, and such rule ap¬ 
plies to county court drainage dis¬ 
tricts—Graves v Little Tarkio 
Drainage Dist. No. 1, Mo, 134 S W 
2d 70. 

28. 111.—Card v. Dolbeare, 223 Ill 
App 496 See Joliet Bridge & 
Iron Co v East Side Levc-e & San¬ 
itary Dist, 210 Ill App 575. 

19 C J p 696 note 30 

29. Ill —People v. Board of Sup’rs 
of McLean County, 145 N E 337. 
314 111 256 

19 CJ p 696 note 32 

Where longer bridge was not ne¬ 
cessitated by a drainage distnct’.s 
act In widening and deepening nat¬ 
ural streams, the drainage district 
performed its full duty to the road 
district by restoring the roads and 
bridges to their former state of use¬ 
fulness and efficiency—People v 
Peeler. 125 NE 306. 290 Ill 451. 
Agreement releasing district from 
liability held ineffective 
Ill —People V. Hedges, 124 N E. 620, 
289 111. 378. 


Xiiability for subsequent repairs, 
however, after reconstruction of a 
bridge by a drain.igc* district does 
not lie on the drainage district — 
People V Board of Sup’rs of McLean 
County, 145 NE 337. 314 Ill 256— 
People V Peeler, 125 NE 306. 290 
111 451—People ex rel Kurtz v 

Meyer, 251 Ill App 475, transferred, 
see 159 NE 205, 328 Ill 122—Peo¬ 
ple* ex rel. Road Dist No 12 v Ca¬ 
che River Drainage Dist , 251 Ill 

App 405 

30. Ill—People v. Block, 114 N.E 
527, 276 III 286 

31. Ark—Board of Directors of 
Ross Drainage' Dist v State, 226 
S W 1050, 147 Ark 91 

FI I —Hnrdee v State, 91 So 909, 83 
Fla 544 

19 CJ. p 696 notes 29 [a], 31. 

Mere use of creek channel 

Drainage district merely utilizing 
channel of creek at point where it 
intersected highway is not required 
to construct bridge over creek where 
district did not enlarge channel or 
otherwise disturb highway—State 
ex rel. Walker v. Locust Creek 
Drainage Dist , 67 S W 2d 840, 228 

Mo App 434, transferred, see Sup, 
58 S W 2d 452 
Unauthorized drain 

Drainage commissioners cannot be 
compelled to construct a bridge 
where a contractor having a con- 
Irac t with drainage commissioners 
for the construction of a levee dug 
a ditch across the highway m direct 
violation of the terms of his con¬ 
tract—Scott County Road Dist v 
Sc^ott County Levee, etc., Dist , 201 
Ill App 212 

32. IT S.—Bciard of Com’rs of Kay 
Countv, Okl , V Pollard-Campbell 
Dredging Co. Okl. 25l F 249, 163 
CCA 405 

Ill—People V. Board of Sup’ts of 
McLean County. 145 N.E. 337, 314 
Ill 256. 

Bridges over natural drains 

It is the continuous duty of a 
road district to build bridges on 
highways across water courses used 
by a drainage district as parts of its 
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statute, no duty or authority to build, pay for, or 
maintain such bridges devolves on a county, town, 
or road or highway commission.33 

c. Drains across Railroads 

The state may require railroads to build and main¬ 
tain necessary bridges over drains Intersecting their lines. 

While it has been held that, in the absence of 
statute, a railroad is not required to construct bridg¬ 
es or culverts over drains at its own expcnsc,^^ 
nevertheless, the state, in the exercise of its police 


power,35 may require railroad companies to con¬ 
struct, maintain, remodel, or reconstruct, at their 
own expense, such bridges or culverts over drains 
intersecting their lines as may be necessary,^® not¬ 
withstanding their properties are not benefited and 
are not within the area under drain. 37 Thus, where 
the drain crossing the railroad’s tracks follows a 
natural watercourse, the railroad, both under and 
apart from statute, is required to construct, main¬ 
tain, and reconstruct proper bridges or culverts 
thereover.38 Under some statutes, however, drain- 


dltchos —People v. Peeler, 125 N E 
306. 200 III 451. 

33. Bridgres over artificial cliaxmel' 

cut through a roadway by a drain- 
ag-e district are not required to be 
built by a road district.—People v 
Peeler. 125 NE 306, 290 Ill 451. 

Statutory authority to repair 
hridgres does not authorize a county 
to build a new bridge.—Shoner v 
Frisbie. 146 P. 419. 94 Kan 220. 

ITuauthorized constructiou by 
drainage district of bridges over 
ditches crossing highways does tiot 
render the county liable for the ex¬ 
penditure —Ross Drainage Dist v 
Clark County. 239 SW 740. 153 Ark 
175—Western Clay Drain. Dist v 
Clay County, 174 S W. 536, 117 Ark. 
334 

Statute held invalid 

Where the constitution prohibits 
the legislature from compelling a 
town to incur a debt without its con¬ 
sent. a statute requiring highway 
commissioners to construct bridges 
made necessary by drainage ditches 
across the highway or to replace 
bridges removed in constructing or 
repairing a drain, the expense to be 
paid out of the road and bridge tax. 
is void —Brougher v. Lost Creek 
Drain. Dist., 115 N E. 190, 277 Ill 
156—19 C J. p 697 note 34. 

34u Ohio —Ashland & Western Ry. 
v. Wayne County Com’rs, 33 Ohio 
CirCt. 353. 

Statute held invalid 

A statute requiring railroad com¬ 
panies to build and maintain cul¬ 
verts over drains has been held in¬ 
valid at least so far as it requires 
them to do so at their own expense 
—Pere Marquette R Co. v Weilnau, 
122 N.W. 303, 157 Mich 699—Chica¬ 
go, etc., R Co. V. Chappell, 82 NW 
800, 124 Mich. 72. 

35. Minn —In re Judicial Ditch No 
1, 167 NW. 124. 

Tenn —Nashville, C & St. L Ry. v 
Middle Fork Obion Drainage D^^t 
No 6, Weakley County, 26l S W i 
975, 149 Tenn 490. 

61 C J p 724 note 67. 

*‘[The] buiden upon the railroad 
[under the state’s police power] 

. . . includes a duty to conform 

to new or artificial public structures i 


required for drainage in the public 
interest”—Cleveland, C, C & St L 
Ry. Co. V. Mumford, 197 NE 826. 
833. 208 Ind 655 

"A railroad corporation takes its 
franchise authorizing it to construct 
and maintain its road, subject to the 
duty of making such modifications 
in Its roadbed, whether the same 
consists of trestle or grade, as may 
be necessary to carry the same 
across such public Iniprovements as 
highways and public drains ”—Chi¬ 
cago. etc, R Co V Appanoose Coun¬ 
ty. Iowa, 182 F. 291, 298, 104 CCA 
573, 31 LRA.NS., 1117, aftirming, 
C.C, 170 F 665 

36. US —Wabash Ry Co v South 

Davies.s Count> Drainage Dist, C 
C A Mo, 12 F 2d 909 certiorari 

denied 47 S Ct 455, 273 US 751, 
71 L Ed 873, error dismissed 47 
set. 658, 274 U.S 764, 71 L Ed 
1328 

Ill.—Dcttmer v. Illinois Terminal R 
Co, 123 NE 37, 287 Ill. 513 
Ky.—Louisville & N R Co v. Board 
of Drainage Com’rs of Daviess 
County, 209 S.W. 16, 183 Ky. 282 
19 CJ. p 697 note 40—51 CJ p 724 
note 67. 

Beconstractlon not required 

Evidence did not show that a 
drainage improvement over a rail¬ 
road right of way amounted to re¬ 
construction of the original ditch 
requiring reconstruction of a rail¬ 
road bridge, but the contrary.—Chi¬ 
cago & N W Ry Co. V. Board of 
Sup’rs, 188 N.W. 986, 194 Iowa 656 
Bole inapplicable to municipality 
The rule requiring a railroad to 
construct and maintain bridges 
across channel of a public ditch has 
no application to a municipality hav¬ 
ing the care and maintenance of 
public highways —Town of Lisbon 
V. Yellow Medicine and Lac qui Par¬ 
le Counties, 172 NW. 126, 142 Minn 
299. 

37. Ind—Cleveland, C., C. & St. L 
Ry. Co V Mumford, 197 N.E 826. 
208 Ind 656 

38. Ill—People v. Peeler, 126 N.E 
306. 290 Ill. 451. 

Iowa —Chicago, R I. & P. Ry. Co 
V Board of Sup'rs of Washington 
County, 194 NW 266, 196 Iowa 
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370—Mason City, etc, R Co v. 

Wright. 121 NW 39, 116 NW 

805, 144 Tow'a 10 

Tenn—Nashville. C & St L Ry v. 

Middle Fork Obit^n I^ialnagc Dist. 

No 6. Weakley County, 261 S W. 

975. 149 Tenn 490 

It is common-law duty,, of a rail¬ 
road company to mak( such changes 
in its bridge across a natural water¬ 
course as will accommodate the wa¬ 
ters which drain through it, al¬ 
though the flow IS increa.sed by ar¬ 
tificial improvements—Chicago, etc. 
R Co V People. 72 NE 292, 212 Ill. 
103. affirmed 26 S Ct 341. 200 US. 
561. 50 LEd 596. 4 Ann Cas 1175. 

Replacement of bridge, removed 
by drainage commiesioners in con¬ 
structing a drain along a natural 
watercourse, may be required of a 
railroad—HefTner v Cass etc. 
Counties, 62 N E. 201, 193 Ill 439, 
58 LRA. 353 

Statute held vaUd 

A statute requiring a railroad 
company to make such necessary 
changes in its bridge across a nat¬ 
ural watercourse, which has been 
enlarged arid adopted as a drain, as 
will accommodate the water which 
drains through it, is valid —Chica¬ 
go, etc, R Co v People, 72 N E. 
292, 212 Ill 103. affirmed 26 S.Ct. 
341, 200 U.S 561. 50 LEd. 596, 4 
Ann Cas 1175 

A.cceleration of natural fiow of wa¬ 
tercourse 

(1) A statute, requiring a railroad 
to build bridges or culverts suffi¬ 
cient to allow the natural flow of 
water in a natural watercourse util¬ 
ized for drainage, embraces only the 
natural flow accelerated by improved 
drainage methods in the territory 
which, in a state of nature, drains 
through the prescribed course, and 
does not provide for the reversal of 
the flow of a watercourse and the 
turning into it of water which in a 
state of nature flowed in a different 
direction, through a different water¬ 
course, to its outlet —People v. Chi¬ 
cago & E. I R Co., 104 NE. 831, 262 
Ill. 492, LRA1915B 486—19 C J. p 
697 note 42 [b]. 

(2) A “natural watercourse", un¬ 
der such statute, is the place where 
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age commissioners are required to construct nec¬ 
essary bridges and culverts, at the expense of the 
drainage district, where drains cross railroad tracks 
at a place where no natural watercourse cxists.39 
It has also been held that, in the absence of a con¬ 
tract with the drainage district relative thereto, a 
railroad must bear the expense of the removal and 
reconstruction of a bridge necessitated by the ex¬ 
cavation of a ditch.^® 

§ 45. Improvements, Extension, or Alteration 

a. In general 

b. Proceedings 


a. In General 

The improvement, extension, or alteration of exist¬ 
ing drains is generally expressly authorized by statute; 
but such authority does not authorize new and independ¬ 
ent construction. 

While mere authority to locate and construct a 
ditch may not authorize the deepening, widening, 
or straightening of a ditch,under statutes in most 
jurisdictions, the improvement, extension, or alter¬ 
ation of existing drains is expressly authorized 
and some statutes of this nature have been held 


the water flows according to nature, 
and the "natural depression” con¬ 
templated Is not any low place in 
the valley, where water would ac¬ 
cumulate or flow when in flood- 
time It has spread over all the valley, 
hut IS that lowest point in the val¬ 
ley where the natural drainage takes 
the water flowing from the dominant 
to the servient lands, so that a rail¬ 
road <ompnny is not required to erect 
without compensation a bridge, and 
to make other changes In its road¬ 
bed, made necessary by the con¬ 
struction of a drain In the valley 
outside the natural water course run¬ 
ning through the valley, although the 
place where the new channel crossed 
the railroad track was slightly low¬ 
er than the land on either side of 
the proposed channel —Indian Creek 
Drainage Dist No 2 v Chicago, B 
A Q R. Co, 129 NE. 105, 295 Ill. 
339. 

39. Ill —People v Gunzenhauser, 86 
NE 669, 237 Ill 262. 

40. Tnd —New York Cent R Co. v. 
Savery, 155 NE 708, 86 Ind App 
266. 

41. Ohio—Cooper v. Commissioners 
of Van Wert County, 4 Ohio N.P., 
N.S., 185 

42. Kan —Schrag v Blaze Pork 

Drainage Dist, 237 P. 1047, 119 

Kan 169. 

La—Sturdevant v. Winn, 98 So. 739, 
165 La 12 

Mo —Graves v. Little Tarkio Drain¬ 
age Dist No 1, 134 S W 2d 70 
10 C.J p 697 note 46 
Alteration of drainage district see 
supra § 8 

Mandamus to enforce duties of drain¬ 
age officers see the C J S title 
Mandamus § 180, also 38 C J P 750 
notes 83-98. 

Authority with respoot to land out¬ 
side district 

(1) Authority to "extend” ditches 
Includes authority to lengthen them 
through lands not In district to reach 
adequate outlet —Lesser-Goldman 
Cotton Co. v. Cache River Drainage 
Dist.. 294 S.W. 711, 174 Ark. 160. 


(2) The statutory authority given 
to drainage ofllcers to change and re¬ 
locate water channels authorizes 
them to contract, to that end, with 
landowners outside the district — 
State V. North Topeka Drainage Dist 
of Shawnee County, 299 P 637, 133 
Kan 274—^Drainage Dist No. 3 v 
Riverside Drainage Dist, 178 P. 433, 
104 Kan. 233. 

(3) So, it has been held that a 
drainage district has authority to 
widen and deepen a drainage ditch 
constructed by a township which is 
within the boundaries of the drain¬ 
age district, notwithstanding the 
township drainage law provides for 
repairs or improvements thereon — 
State V North Topeka Drainage Dist. 
of Shawnee County, 299 P. 637, 133 
Kan 274. 

(4) Likewise, county commission¬ 
ers may alter, improve, or repair a 
ditch located in part over the line 
of a township ditch without any 
prior refusal by the township trus¬ 
tees to act with respect to such im¬ 
provement —Crabill V. Board of 
County Com’rs of Clark County, 10 
Ohio App 472. 

(5) Statutes conferring authority 
on the hoaid of supervisors m re¬ 
pairing, enlarging, and lengthening 
drainage ditches for a belter outlet 
authorize the board to extend the 
drainage outlet beyond the bounda¬ 
ries of the drainage district and to 
procure the right of way or other 
privilege necessary for such exten¬ 
sion—Nelson v Graham, 197 NW 
905. 198 Iowa 267 

(6) Under statute authorizing joint 
improvements by “adjoining" drain¬ 
age and levee districts, joint contract 
by six districts, each of which ad¬ 
joined at least one other, but none 
of which adjoined all others, was un¬ 
authorized —Lower Indian Creek 
Drainage and Levee Dist of Cass 
County v. Vallery. 174 N.E 842, 343 
Ill. 49 

FrLvata drain 

Under a statute providing that 
drains constructed by mutual con¬ 
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sent and agreement over adjoining 
lands and operating and remaining 
undisturbed for a period of time 
limited in the act are converted in¬ 
to perpetual easements, an easement 
thus once definitely located cannot 
be substantially changed by either 
party without other's consent, hence, 
an owner not threatened with dam¬ 
age to his land by stoppage of 
mutual drain on adjoining land is not 
entitled to take it up and change its 
course—Sullivan v. Bagby, 166 N. 
E 449, 335 Ill. 192. 

ILandowner operating wholly on 
own land in constructing drains in¬ 
to a county ditch is within the pro¬ 
tection of a drainage law providing 
that any landowner has the right to 
use any ditch, drain, or watercourse 
for which he has been assessed as an 
outlet for lateral drains from his land, 
so that If other lands are overflowed 
because of the digging of such 
lateral drains the complaint must be 
against the drainage system and its 
Inefficiency, and not ar-ainst the 
landowner—Dullard v. Phelan, 215 
NW 965, 204 Iowa 716. 

Authority held not duty 

Under a statute so providing, a 
drainage district has authority to do 
work outside its limits, but such 
statute places no obligation on such 
district to cooperate with another 
district in enlarging the latter’s 
ditches to carry excess water lawful¬ 
ly draining from the former district 
—Petite Anse Coteau Drainage Dist 
V Toungsville Drainage Dist of Par¬ 
ish of Lafayette, 83 So 445, 146 La 
161. 

Contract arranging with railroad 

tompany for excavating a ditch 
across its right of way by the board 
of supervisors under supervision of 
the company’s engineer cannot be 
held to bind it to open or remove a 
bridge across a dram or consent 
thereto for the passage of a con¬ 
tractor’s drainage equipment over its 
right of way. where the contract 
does not mention the method of do¬ 
ing the work, or give consent for 
such purpose.—Chicago & N. W. Ry. 
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mandatory.^® However, authority given to drain¬ 
age district officers to enlarge or otherwise im¬ 
prove drains is limited to the improvement of exist¬ 
ing drains and does not authorize the construction 
of new or independent ditches, nor the straighten¬ 
ing of the natural watercourses not a part of the 
original improvement,^^ at least after the comple¬ 
tion of the drainage system as originally planned,^® 
although the incorporation of a private drain into a 


public drain has been held proper, under such cir¬ 
cumstances, where the drainage of territory in ad¬ 
dition to the basin assessed for, and intended to be 
drained by, the original public drain was not con¬ 
templated,^® and under some statutes the power to 
improve an existing drain is not confined to the 
restoration of the drain to its original dimensions, 
but extends to the accomplishment of any such 
changes as will render the work efficient in per- 


Co. V. Board of Sup’rs, 188 NW 986, 
194 Iowa 656. 

Statute held not repealed 

Section of statute providing: that 
owner of land affected by, and as¬ 
sessed for, construction or tiling of 
a drain may petition for repair or im¬ 
provement thereof was not repealed 
by a later statute specifically re¬ 
pealing other provisions but omit¬ 
ting to mention such section —I^ong 
V City of I’ortland, 145 NE 776, 82 
Ind App. 235. 

Statute providing for oonsolidatlon 
of drainage systema 

(1) A statute providing that where 
one or more ditches have been con¬ 
structed. the waters from which emp¬ 
ty into anv creek, draw, or water¬ 
course. overflowing the same and 
inundating adjoining lands, there 
may be a consolidation for the pur¬ 
pose of improving such outlet and 
preventing such inundation, does not 
provide generally for improvements 
or extensions and does not authorize 
proceedings to remove defects in 
existing ditches—Slate v. Nelson, 
176 N W. 181, 145 Minn 31 

(2) Such statute authorizfs re¬ 
pair. modification, or extension of ex¬ 
isting sy.stems only in so far as nec¬ 
essary to improve and make adcciuate 
the outlet and prevent inundation 
of adjoining land—State v Distri< t 
Court, of 13th Judici.al Dist., in and 
for Murray County, 199 N.W. 883, 
159 Minn 428 

(3) Within the meaning of such 
statute, a natural swale which fur¬ 
nished a runway for waters from 
three shallow lakes, but which was 
artificially straightened and deepened 
and has so continued for more than 
ten Years, has been held a "water¬ 
course "—State v District Court, of 
13th Judicial Dist., in and for Mur¬ 
ray County, supra 

Sffeot of refusal to relocate ditch 

The refusal of the board of su¬ 
pervisors to relocate a ditch because 
the board found there would be no 
benefit derived from the new dKch, 
which did not at that time accrue 
to the present ditch, and for this 
reason it would not be for the pub¬ 
lic benefit, is not a determination by 
legislative act that drainage of the 
lands is not conducive to public 
health, welfare, and convenience, and 
not a public benefit, so that further 


work In cleaning, repairing, widen¬ 
ing, and deepening the ditch could 
not be done for the reason that such 
requirement is necessary to the con- 
.slitutionality of the drainage law — 
Lincoln v. Moore, 194 N W 299, 196 
Iowa 152. 

Contracts for the improvement of 
drains must be let on public notice 
to the lowest responsible bidder — 
People V Scanlan, 107 NE 149, 265 
Ill 609 
Contracts for 

Construction see supra § 43 

Maintenance, cleaning, and repair 
see infra § 48 

43. Ill—^I’eople v. Garner, 114 NE 

27, 27.5 Ill 228 
19 CJ p 698 note 46 

Buty to provide adequate system 

(1) The statutory duty of drain¬ 
age commissioners to go on the land 
and determine the system of drain¬ 
age, having in view the future ns 
well as present contingencies, is not 
only placed on them while they are 
laying out and installing the sys¬ 
tem, but it remains after comple¬ 
tion and operation, and if the oiigi- 
nal plan is not sufficient to allord 
propcjr drainage, it is the duty of 
the commissioners to make the 'ijs- 
tem adequate so that all of the 
lands will be drained, likewise, the 
statute requiring that the commis¬ 
sioners after completion of the work 
shall keep it in repair, and if by rea¬ 
son of error in location or for any 
other cause the lands are not drained 
or protected as contemplated, the 
commissioners shall use the cor¬ 
porate funds to carry out the origi¬ 
nal purpose, to the end that all lands, 
so far as practicable, shall receive 
their proper and equal benefits as 
lontemplated when they were classi¬ 
fied, has been construed to mean that 
the duty imposed by this section is 
one owing to every landowner in the 
district, and that it is not discharged 
when a system is first installed, but 
continues until a system is estab¬ 
lished which affords ample protection 
to every landowner who has been as¬ 
sessed, provided the cost does not ex¬ 
ceed the benefit —Kendall v. Mont¬ 
gomery, 222 lll.App 652 

(2) Landowners may compel com¬ 
missioners to provide sufficient out¬ 
lets to take care of the water of a 
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district —People v. Coudy, 129 N. 
E 728, 296 Ill 263. 

Duty of railroads 

(1) A statute requiring railway 
companies to enlarge natural water¬ 
ways obstructed by culverts merely 
declares common-law rule —Lemon- 
weir River Drainage Dist v. Chica¬ 
go. M, St P & P. Ry Co, 225 NW 
132, 199 Wis 46. 

(2) The statutory duty of a rail¬ 
road to make all necessary excava¬ 
tions for a drainage improvement 
across its right of wa> docs not im¬ 
pose an obligation on its p.irt to 
open or remove a budge across a 
drain for the passage of a contiac¬ 
tor's drainage equipment—Chicago 
& N W Ry Co v Board of Sup’rs, 
188 NW 986. 194 Iowa 656 

44i. Ark—Indian Bnv'ou Drainage 
Dist of Lonoke County v Walt, 
242 SW 575, 154 Ark 335 

Iowa—Kelleher v Joint Drainage 
Dist No IS, (^n‘fne County 240 N 
W 401, 216 Iowa 'MS—Smith v 
Monoiia-llarrison Drain Dist No. 
1, 160 NW 220, 178 Iowa 823 
Authority 

To construct new drains see supra 

9 41 

To ripaiT drains, as authoriring 
inipiovemt nts, extiai'^ions or al¬ 
terations see infra § 4 6 

Determination of nature of project 
Cost may be < onsidered in dt ter- 
mining wdiether work is n pair or 
oiigiiial consliuclion—Kellelier v. 
Joint Drainage Dist No 18, Greene 
Countv, 249 NW 401, 216 Iowa 348 
Project held new and independent 
enterprise 

Iowa —Chic ago & N W Ry Co v. 
Board of Sup’rs of H.irnson Coun¬ 
ty, 172 NW 443. 187 Iowa 402 

Project held not new and Independ- 
ent enterprise 

Iowa—Nelson v Graham, 197 N W. 
905, 198 Iowa 267—Simpson v. 

Board of Sup’rs of Kossuth Coun¬ 
ty, 171 NW 259, 186 Iowa 1034, 
error dismissed 41 S Ct. 376, 255 
U S 579, 65 L Ed 795. 

45. Ark —Clay v England, 288 S W. 
895, 172 Ark 373—Indian Bayou 
Drainage Dist of Lonoke County 
v. Walt, 242 S.W. 675, 164 Ark. 
335. 

46. Ind.—Triplett v. Carlson, 191 N. 
m 82, 206 Ind. 673. 
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forming the drainage which the original drain was 
intended to accomplish. Where, on proper ob¬ 
jection or remonstrance, it is shown that a pro¬ 
posed improvement, extension, or alteration is im¬ 
practical or improper, such improvement, extension, 
or alteration will not be authorized.^® 

Where extensions or improvements are author¬ 
ized, they must be made according to the plans sub¬ 
mitted to, and approved by, the court or other body 
authorizing the work,^® and changes in such plans, 
except for mere deviations made necessary by dif¬ 
ficulties of construction, are not permissible with¬ 
out the approval of such court or other proper 
body. 50 

Cost of improvements. A drainage district, or 
the officers thereof, having authority to make im¬ 
provements, extensions, or alterations in drains, has 
authority to incur liability for such work.^l Under 
some statutes, the cost of improving drains may ex¬ 
ceed the amount authorized by statute to be expend¬ 
ed in maintenance thereof under others, the cost 
cannot exceed the benefits to the landowners.53 It 
has also been held that the fact that expense al¬ 
ready incurred equals or exceeds the original esti¬ 
mate of the cost of constructing a drainage system 
is no reason for denying drainage officers power to 
proceed to the completion of improvements by mak¬ 
ing necessary alterations 54 

Liability for expenses. Under some statutes the 
cost of improvements may be assessed on those 
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most benefited thereby ;55 and the expense may be 
paid by the drainage officers out of the district's 
general fund as a current expense,56 and this, it 
has been held, notwithstanding the improvements 
will not directly benefit all the lands in the dis- 
trict.57 Under some statutes, where one county 
enlarges a joint county ditch, so as to afford better 
drainage to an upper county, the latter must con¬ 
tribute to the cost of the improvement,58 while un¬ 
der others, a county constructing an outlet from its 
ditch into another county is required to compensate 
the latter therefor.5® A town may lawfully take 
from the owner of land therein, through which a 
common drain is laid, an agreement to reimburse 
the town for the cost of enlarging the dram on his 
premises.®® Where a ditch has been constructed 
pursuant to an agreement between two or more 
landowners under a statute providing for the appor¬ 
tionment among the parties interested of the cost 
of digging it, the dominant owner cannot recover 
from the servient owner the expense of enlarging 
the ditch, where the proceedings for enlargement 
were void 54 

b. Proceediitgs 

statutory provisions with respect to procedure must 
be complied with; but the procedure generally is the same 
as or similar to that required for the original establish¬ 
ment of drains. 

Jurisdiction of proceedings for the extension, al¬ 
teration, or improvement of existing drains depends 
on compliance with the provisions of the various 


47. Ind—Cox v Shoo, 176 NE 625, 
204 Ind 55—Huffman v Ncwlee, 
124 NE 731, 189 Ind. 14. 

Estoppel of landowners 

AVht re ownoi s of land were pre- 
tludtd by laches from complaining 
that certain improvements made 
previously were not within contem¬ 
plation of district’s plan of recla¬ 
mation, a hoard of supervisois could 
exeicise all powers granted to super¬ 
visors by statutes and deal with 
plan of reclamation of district as 
then in existence, and could contract 
for reconstruction of the diainagc 
system which had become generally 
out of repair and was in.sdequate to 
meet needs of district, notwithstand¬ 
ing contention that improvements 
were not within district’s original 
plan of reclamation; nor w'as the 
board obligated to proceed under a 
statute authorizing it to amend dis¬ 
trict’s plan of rec lamation if adopt¬ 
ed plan proves discriminatory and 
fails equally to protect land*, equal¬ 
ly taxed, w^here it was not contend¬ 
ed that original plan of reclamation 
was discriminatory or that proposed 
improvements were to be paid for 
out of direct levies against assessed 


benefits, and it was not obligated to 
proeei'd under a statute applicable 
when a district’s plan of reclama¬ 
tion IS found insufficient and board 
desires to sc*cuie an additional as¬ 
sessment of benefits against lands in 
district to pay for new impiove- 
mc nts, -when thcie W'as no attempt 
to secure an additional assessment of 
benefits against lands in district by 
reason of proposed improvements — 
(Graves v. Little Tarkio Drainage 
Dist, No 1, Mo, 134 SW2d 70 

48. Ind —Straus Bros Co v Kish- 
er, 163 NE 225, 200 Ind 307. 

Objections held inadequate 
Iowa—Simpson v Board of Sup’rs 
of Kossuth County, 171 N W. 25‘), 
186 low'a 1034, eiror dismissed 41 
SCI 370, 255 US 579, 05 L Ed 
795 

49. Miss —McCreigbt v Central 
Dtainage Dist of Oktibbeha Coun¬ 
ty, 102 So 276, 137 Miss 319 

50. Miss—McCreight v Central 
Drainage Dist. of Oktibbeha Coun¬ 
ty, supra 

51. Issuance of warrants to con¬ 
tractor in payment for work is au¬ 
thorized.—Gravi's v. Little Tarkio 
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Drainage Dist No 1, Mo, 134 S W. 
2d 70. 

52. Ky—Board of Diamage Com’rs 
of Daviess Connlv \ Sliqdiens, 280 
SAV 456 213 Ky '10 

53. AVis —In re H< id< man flrainage 
Dist, 212 NAV 2X8 192 AVis 458 

54. Iowa —Simpson v Board of 

Sup’rs of Kossuth Countv, 171 N. 
AV 250 186 Iowa 10‘^4. error dis¬ 

missed 41 set 376, 255 US 579, 
(.5 L Ed 705 

55. Ohio—Love v. Simon, 11 Ohio 
CirCt,NS, 359. 

56. Kan —Brookings v Riverside 
Drainage Dist of Sedgwick Coun¬ 
ty, 9 P.2d 656, 135 Kan 234. 

57. Kan—State v North Topeka 

Drainage Dist of Shawnee Coun¬ 
ty, 299 P 637, 133 Kan 274. 

58. Ohio—Crawford Countv v. 
Huron County, 29 Ohio Cir Ct 551. 

59. Ohio—Cuff V. State, 43 NE 
1030, 52 Ohio St. 361 

19 C J p 698 note 54. 

60. Mass —Melrose v. Hiland, 39 
NE. 1031, 163 Mass 303 

61. N C.—Porter v Armstrong, 39 
S.E. 799, 129 NC 101. 
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drainage statutes relating thereto.®^ Where the 
petition is sufficient to support some action by the 
dram commissioner, his jurisdiction is not lost by 
the amendment of the law affecting the proceed¬ 
ing,nor by excusable delay in acting on the pe¬ 
tition.®^ The record of the proceedings must be 
complete in itself, and all jurisdictional facts must 
appear on its face ®® 

Statutory provisions with respect to the proce¬ 


dure to be followed to secure improvements, ex¬ 
tensions, or alterations of drains must be substan¬ 
tially complied with.®® While it has been held that 
the improvement of a ditch may not be made by 
proceedings to establish a ditch,®7 m most cases the 
procedure is the same as or similar to that required 
for the original establishment of drains.®® Thus, 
under some statutes there may be required the filing 
of an application or petition,®® signed, usually, by 


62. Ill —Frank v. Rogers, 77 N E 

221, 220 Ill 206 
19 C J p 700 note 64. 

Bistrict in several counties 

Where lands of drainage district 
are in more than one county, pro¬ 
ceeding to authorize lengthening 
ditch must be before circuit court — 
Lesser-Goldman Cotton Co v. Cache 
River Drainage Dist., 294 S.W. 711, 
174 Ark 160. 

In Indiana 

(1) Jurisdiction may not arbitrari¬ 
ly be conferred by a petitioner, but 
depends on whether the work is a 
new drain or an improvement of an 
existing drain—Croxton v Fair, 104 
NE 643. 181 Ind 361. 

(2) A petition for the improve¬ 
ment, extension, or alteration of an 
existing dram, as, for example, to 
change the line of the drain, to deep¬ 
en It, to tile parts thereof and to 
furnish more effective drainage to 
parts of the land originally affected, 
is properly addressed to the tribunal 
which established the dram —Cleve¬ 
land, C, C & St L Ry Co V S<hul- 
er, 5 N E 2d 975. 211 Ind 172—Huff¬ 
man V. New'lee, 124 N E 731, 189 
Ind 14—Steenburg v Kyle, 121 N E 
537, 188 Ind 20—19 C J. p 700 note 64 
[a] (1). (3). 

(3) But where a drainage ditch 
must be deepened and its capacity 
substantially enlarged to carry ad¬ 
ditional water from new drainage 
area, the proposed work is a new 
drain within the jurisdiction of the 
court of the county where the lands 
of petitioners are located, and not 
a mere improvement of an existing 
drain within the Jurisdic lion of the 
tribunal which established the origi¬ 
nal dram —Croxton v Fair, supra 

(4) So, a proceeding is one for the 
construction of a new drain, where 
the dram is longer and otherwise dif¬ 
ferent from the old one, although fol¬ 
lowing in part the course of the old 
one—Clifton v McMains, 111 NE 
801. 184 Ind. 539 

(5) Since the court’s jurisdiction 
may depend on the nature of the 
contemplated work, the burden is 
on petitioners to plead and prove 
the character, purpose, scope, and 
extent of the drainage ditch as origi¬ 
nally established —Huffman v New- 
lee, 124 N.E 731, 189 Ind. 14. 


(6) That public drain had been 
privately deepened and widened with¬ 
out authority of court or landown¬ 
ers affected, did not deprive county 
commissioners of Jurisdiction to en¬ 
tertain petition for its reconstruc¬ 
tion and extension—Triplett v Carl- 
.son, 191 NE 82, 206 Ind 673 

(7) Statute giving county commis¬ 
sioners jurisdiction to clean, repair, 
or extend public drains held repealed 
—Hockey v Hershman, 138 N E 339, 
193 Ind 168. 

(8) Petition held sufficient to in¬ 
voke jurisdiction.—^Kilty v. Michael. 
130 NE 531, 190 Ind 374—Huffman 
V New'lee, supra 

Zn Zowa district court was without 
authority to order altering structure 
of drainage district which, due to 
obstruction of mam ditch and later¬ 
als, caused flooding of surrounding 
country, on ground that structure as 
it existed constituted a nuisance — 
Miller V. Monona County, 294 NW 
308 

In Ohio 

(1) It has been held that, under 
statutes so providing, where a town¬ 
ship ditch has been established, the 
commissioners of the county in 
which said ditch is located have no 
jurisdiction to entertain a petition 
of a landowner for the improvement 
of su< h ditch unless and until the 
township trustees refuse to act in 
the matter—Sollars v. Sever, 8 Ohio 
C C ,N S , 364. 

(2) However, it has also been held 
that the statutory provisions for pe¬ 
tition to the county commissioners 
on refusal of the township trustees 
to act are merely cumulative, afford¬ 
ing petitioners an additional reme¬ 
dy after refusal of the township trus¬ 
tees to act, and do not limit or quali¬ 
fy the right of the county commi.s- 
sioners to entertain a petition regard¬ 
less of the action or nonaotion of the 
township trustees—Crabill v Board 
of County Com’rs of Clark County. 
10 Ohio App 472 

63. Mich —Corning v. Potter, 137 

NW 637, 171 Mich. 690 

64. Mich —Coming v. Potter, su- 

I>ra 

65. Mich—Harbaugh v. Martin. 30 

Mich 234 

66. Ind.—Cleveland, C., C. & St. L. 
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Ry. Co. v Schuler, 5 N.E 2d 975, 
211 Ind 172 

Mich—In re Universal Drain, 178 N. 

W. 849. 211 Mich 388 
Ohio—Anderson v Miller, 13 Ohio N. 
P .N S , 42 

SD—State v Risty, 213 NW 952, 
51 S D 336 

Dissent of voters 

Where a drainage district is or¬ 
dered to abate a public nuisance by 
making alterations m its drains, the 
drainage officers have authority to 
make the necessary improvements 
notwithstanding the voters of the 
district have defeated at election a 
proposed bond Issue for the financing 
thereof—Brookings v Riverside 
Drainage Dist of Sedgvrick County, 
9 P2d 656, 135 Kan 234 

67. Ohio —Love v Simon, 11 Ohio 
Cir Cl ,N S , 359 

68. SD—Stale v Risty, 213 N.W 
952. 51 S D 336 

19 C J p 698 note 57. 

69. Mmn —Brown County v Mar- 

linseri, 190 NW 255, 153 Minn. 

268 

SD—State v. Risty, 213 N.W. 952, 
51 SD 336. 

19 C J p 699 note 58 
Quallflcation of petitionem 
That a landowner filing or Joining 
in a petition for an improvement of 
a ditch is a drainage officer does not 
invalidate the proceedings, where he 
takes no part therein —Board of 
Trustees of Wilson Tp v Gilbert, 6 
Ohio App 39. 

Prwervatiou of improvements may 

be done by drainage officers without 
the filing of a petition by landown¬ 
ers, although a proper petition is re¬ 
quired to authorize additional con¬ 
struction work —Indian Bayou Drain¬ 
age Dist. of Lonoke County v. Dickie, 
7 SW.2d 794, 177 Ark. 728. 
Amendment of petition 

(1) Drainage officers have Juris¬ 
diction to entertain an amended pe¬ 
tition whore they have statutory au¬ 
thority to entertain an original pe¬ 
tition; and the court trying an ap¬ 
peal from such proceedings has the 
same Jurisdiction—Pluffman v. New- 
lee, 124 N.E. 731, 189 Ind 14. 

(2) However, it has also been held 
that, in the absence of a provi¬ 
sion to the contrary, an application 
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a specified number or percentage of landowners;^® 
the giving of a bond;*^! notice, in some cases, to 
landowners or other interested parties designated 
by statute,*^2 at least where additional land is to be 
taken,*^2 j^ut not in other cases an assessment of 
benefits a report by the drainage officers;"^® and 
opportunity for remonstrances by objecting land¬ 
owners.'^'^ However, in the absence of a statute 
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otherwise providing, rules applicable to civil ac¬ 
tions generally apply in proceedings to secure im¬ 
provements, extensions, or alterations^® with re¬ 
spect to trial,'^^ burden of proof,®® admissibility®^ 
and weight and sufficiency®^ of evidence, questions 
of law and fact,®® and judgment;®^ but not, it has 
been held, as to pleading.®^ 


for alteration and extension is not 
amendable —Grand Rapids & I Ry 
Co V. Bound. 190 N.W 248. 220 

Mich 47.^ 

Written request at hearing, for Im¬ 
provement of drain, Is not net essary 
where the drainage officers are pio- 
ceeding under a petition eontaming 
an express prayer for such work — 
Board of Trustees of Wilson Tp v. 
Gilbert. 6 Ohio App 39 
Application or petition held enfflclent 
jnd—Triplett v Carlson. 191 NE 
82. 206 Ind 673 

Application or petition held Insufli- 
cient 

Mich —Grand Rapids & I Ry Co. v. 
Round, 190 NW 248, 220 Mich 
475 

70. Ark.—Indian Bayou Drainage 
Dist of Lonoke County v Dickie, 

7 S W 2d 794, 177 Ark 728 

Mich—Grand Rapids & I Ry Co v 
Round, 190 N.W 248, 220 Mich. 
475 

Petition held Insufllcient because 
not signed by proper number of 
Icindowners—Humphries v Johnson, 
294 SW 474. 210 Ky 810 

71. Filing of proper bond la eaaen- 
tial to Juriadiotlon 

Ohio —Cooper v Commissioners of 
Van Wert County, 4 Ohio N P ,N 
S, 185 

Filing of bond is preanined where 
lounty commissioners and circuit 
court took Jurisdiction of procred- 
ings, particularly wrhere record con- 
taint'd no affirmative showing to con- 
tr.irv—Triplett v Carlson, 191 NE 
82. 206 Ind 673 
Bond held auffleient 
Ohio—Anderson v Miller, 13 Ohio 
N P ,N S 42 
Bztent of liability 

The obligors in a bond for prelimi¬ 
nary expenses required by the hoard 
of county commissioners in a pro¬ 
ceeding to widen, deepen, or extend a 
drainage ditch in consequence of the 
construction of lateral or private 
ditches or the construction of other 
ditch or ditches emptying into the 
original ditch cannot be held liable 
for the expenses Incurred in work 
outside of that petitioned for — 
Brown County v Martinsen, 190 N W. 
255, 153 Minn. 268 

72, Ohio.—Anderson v. Miller, 13 
Ohio N.P..N S.. 42. 

19 C.J. p 699 note 69. 


Notice held auffloieut 

Ill —Klckapoo Drainage Dist v City 
of Mattoon. 120 NE 256. 284 Ill 
393 

73. Iowa—Board of Sup’rs of Pot¬ 
tawattamie County V Board of 

Sup'rs of Harrison County, 241 N. 
W. 14, 214 Iowa G5j, motion de¬ 
nied Board of Sup'rs of Harrison 
County V Board of Sup'rs of Pot¬ 
tawattamie County, 54 S.Ct 47, 

appeal dismissed 54 S Ct 125, 290 
TJ S 595. 78 L Ed 523—Breiholz v 
T?oard of Sup'rs of Pocahontas 

County, 173 NW 1. 186 Iowa 1147 

74. Iowa —Board of Sup'rs of Potta- 

wattamie County v Board of 

Sup'rs of Harrison County, 241 N 
W 14. 214 Iowa 655, motion de¬ 
nied Board of Sup'rs of Harrison 
County v Board of Sup'rs of I'ot- 
tawattamie County, 54 S Ct 47, ap¬ 
peal dismissed 54 S Ct 125, 290 U 
S 595, 78 LEd 523 

Notice of inteation to tile a pro¬ 
posed improvement is not necessary, 
under a statute providing for notice 
to interested parties generally of 
proposed improvements —Grove v 
County' Com'rs of Grove Couty, 5 
Ohio N P,N S. 521 

Notice to landowners within dis- 
trict of extension of drain therebe- 
yond is not required —Nelson v Cra- 
ham, 197 NW. 905, 198 Iowa 267. 
Statute held valid 

Statute authorizing improvements 
and additions to ditches without no¬ 
tice to landowners is valid—RaucJi 
v Himmelberger. 264 SW 658, 305 
Mo 70. 

75. Wis —In re Heidcman Drainage 
Dist., 212 NW 288, 192 Wis 468. 

76. Ind —Triplett v Carlson, 191 N 
E 82 206 Ind 673 

19 C J. p 699 note 60 

77. Ind —Triplett v. Carlson, su¬ 
pra 

19 C J p 699 note 61. 

Remonstrance held insufficient be¬ 
cause not signed b\ proper number 
of landowners—Huffman v Newlee, 
124 N.E. 731, 189 Ind 14. 

Flea to Jurisdiction may be inter¬ 
posed at the time of filing a re¬ 
monstrance for other cau'?es—Wil¬ 
liams V Osboine, 104 N E 27, 181 
Ind. 670—Stockton v Pancoast, 98 N. 
E. 122, 178 Ind 203. 

78. Ind.—Cleveland, C., C. & St. L. 
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Ry. Co V. Schuler. 6 N E 2d 975, 
211 Ind 172 

79. Order of proof 

It was not error to permit peti¬ 
tioners. after remonstrants had in¬ 
troduced their evidence and rested, to 
introduce evidence to sustain their 
case in chief—Martin v. Adair, 126 
NE. 433, 189 Ind 177 

Refusal to reopen evidence is not 
error, where the evidence would not 
change the result—HiilTman v New¬ 
lee 124 NE 731, 189 Ind 14. 

80. Ind —Straus Bros Co v Fisher, 

163 N E 225, 200 Ind 307 

Necessity of projected work 

Petitioners have burden of proving 
that changes are necessary to make 
established ditf h perform d''ainage 
for which it was originally di signed. 
— Cox V Shoe, 176 NE 625. 201 Ind 
55. 

81. Minn—State v District Court, 
of 13th Judicial Dist, in and for 
Murray County, 199 NW 883, 169 
Minn 428 

Commissioners* report held proper¬ 
ly admitted in court proceeding for 
reconstruction of ditch —Cox v Shoe, 
176 NE 625, 204 Ind 55 

82. Report of drainage officer 

Petitioners on trial, bv introducing 
in evidence the report of the drainage 
commissioners, made a pnma facie 
case—Martin v Adair, 126 NE 433, 
189 Ind 177 

Evidence held insufficient to sus¬ 
tain judirmerit for petitioners—Mar¬ 
tin v. Adair, supra. 

83. Necessity of proposed work is a 

question of fact—Huffman v. New¬ 
lee. 124 NE 731, 189 Ind 14. 

84. Where no appeal was taken from 
action of county commissioners in es¬ 
tablishing enlarged drainage project, 
determination of commissioners is 
final—State v Risty, 213 NW 952, 
61 SD 336 

Conclusion held final judgment 

Conclusion of commissioners in 
proceedings that cause should be dis¬ 
missed, followed by entries relative 
to denial to new trial and appeal, 
constituted final judgment of dis¬ 
missal —Straus Bros. Co v. Fisher, 
163 N.E 225. 200 Ind. 307. 

85. Strict rules of pleading govern¬ 
ing civil actions generally do not 
apply to pleadings in a drainage im¬ 
provement proceeding.—Stockton v. 
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A drain and its extension, which in fact form one 
continuous drain,*® or several drains which consti¬ 
tute a single drainage canal, no portion of which 
can be disturbed without affecting the entire 
drain,may be widened, deepened, and extended in 
one proceeding. 

Collateral attack. Where the court has jurisdic¬ 
tion, It has been held that its judgment or order on 
a petition for improvements, extensions, or altera¬ 
tions cannot be collaterally attacked ** 

Rcviciv of proceedings. In the absence of stat¬ 
ute, a judgment or order in proceedings to extend, 
enlarge, or alter drains is not appealable but 
generally, under the statutes such proceedings arc 
rcvicwable by appeal®® or writ of error,®! or by writ 
of certiorari.®^ An appeal must be taken within the 


time limited by statute,®* and will be dismissed 
when taken thereafter.®"* The reviewing court is 
concluded by the trial court’s finding of facts where 
there is evidence in the record to sustain the find¬ 
ing.®® 

§ 46. Maintenance, Cleaning, and Repair 

It 18 the duty of drainage officers or other designated 
officials to properly maintain, clean, and repair public 
drains; but authority to clean or repair ordinarily does 
not authorize new construction or alteration. 

Under some statutes it is the duty of adjoining 
landowners to maintain drainage ditches,®® but un¬ 
der other statutes, the duty to sec that public drains 
are properly maintained, cleaned, and repaired rests 
on the drainage officers or other designated offi- 
cials,®7 although under some statutes, repairs are 


Pantoast, 98 N E 122. 178 Ind. 203— 
19 CJ p 699 note 61 [a] 

86 . Mich —Tinsman v. Monroe 

County Prob Judec, 46 NW 780 
82 Mich 562 

87. Mich—Patterson v Mead. 112 N 
W. 742, 148 Mich 659 

88 - Ill —Commissioners of Savanna 
& York Drainage T>ist v He La 
Vergne, 131 NE 581, 298 Ill. 
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Minn—Connor v. Martin County, 186 
NW 715, Ifil Minn 284—Lee v 
Jackson County, 186 NW 713, 151 
Minn 310 

89. Ill —Union Drainage Dist No 
6 of Towns of Manteno and Bour- 
bonnais v Dupuis-Granger Drain¬ 
age Dist No 11 of Town of Man¬ 
teno, 144 NE 315, 313 ill 37. 

Minn —Lee v Jackson County, 186 N 
W 713, 151 Minn 310 

90. Ind—Cleveland, C. C & St L 
Ry Co V Schuler, 5 N E 2d 975, 
211 Ind 172 

19 C J. p 700 note 68. 

Appeal to court from decision of 
drainage officers Is authorized, un¬ 
der statutes so providing, and the 
court may determine all controverted 
facts de novo—Hull v. Cunningham, 
138 N E. 756, 193 Ind. 80 
Parties to appeal 

Parties who were neither petition¬ 
ers nor remonstrators m proceedings 
need not be named on appeal, nor 
will an appeal be dismissed because 
of appellants’ failure to join copar¬ 
ties who were not appealing as par¬ 
ties—Hull V Cunningham. 138 N.E 
756. 193 Ind 80. 

Objection casinot be raised for first 
time on appeal 

Ind—Triplett y. Carlson, 191 N.E 
82, 20(, Ind 673. 

Scope of review 

The supreme court is limited to a 
review of errors on controverted is¬ 
sues tried m the circuit court.—^Hull 


V Cunningham. 138 NE 756, 103 Ind 
SO 

Appeal from Judgment favorable to 
appellant will be dismissed —S«»ndc- 
fur V Steven.s, 247 SW 730, 197 Ky 
527 

91. Ohio—F*ulton County v Henry 
County, 59 NE 883, 64 Ohio St 
160 

19 C J p 700 note 69 

92. Mith —Auditor Gen v. Crane, 
115 NW 1041, L52 Mich 94 

19 C J p 700 note 70 

Errors in rejection of testimony in 
proceedings for consolidation of 
drainage systems may be reviewed on 
certiorari to review order of con¬ 
solidation —State v District Court, 
of 13th Judicial Dist, in and for 
Murray County, 199 N W. 883, 159 
Minn 428 

93. Ky—Sandefur v Stevens, 247 S 
W 730, 197 Ky 527. 

94. Ky.—Sandefur v. Stevens, su¬ 
pra 

95. Ind —Huffman v Newlee, 124 N 
E 731, 189 Ind. 14 

96. In BUssoari a statute providing 
for the construction of drains for 
agricultural purposes only, by one or 
more landowners over the lands of 
another or others, contemplates that 
the persons so establishing the drain 
shall repair it, but that the person 
or persons over whose lands it is 
constructed shall keep it open and 
free from obstructions—State v 
Taylor, 123 SW 892, 224 Mo. 393, 
471—Lile V. Gib.son. 91 Mo App. 480 
Xn Eebraska 

(1) Under statutes providing for 
drainage by individual landowners, 
the owner of adjoining lands us re¬ 
quired to maintain a river in the 
course to which it was diverted by 
authorized construction, unless the 
plans and specifications put such 
duty on the drainage district —Idle- 
wild Farm Co v. Elkhom River 
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Drainage Dist, 216 NW 817, 116 
Neb 300 

(2) H<»\vevcr, under statutes au¬ 

thorizing and providing for diainage 
districts organized bv proceedings in 
district couits, the drainage district 
must maintain a drainage system so 
that landowners whose lands were 
asses.sed for the construction of the 
system on the basis of expected bene¬ 
fits may be protected in the enjoy¬ 
ment of such benefits—Mooney v 
Drainage Dist No 1 of Richardson 
County. 252 NW 910, 126 Neb 

219. 

(3) Under the latter statutes, the 
incorporation of a drainage district, 
the written promises in the charter 
or obligations of the landowners to 
pay assessments for drainage, the 
construction by the district of drain¬ 
age system pursuant to statute, and 
the levy and payment of such as¬ 
sessments, created between the dis¬ 
trict and the individual landowners, 
'•contracts” which could not be im¬ 
paired, and the landowners acquired 
vested property rights in the im¬ 
provement of their lands by drain¬ 
age, so that the board of supervisors 
of the district has the duty to repair 
ditches which become ineffective — 
Hitter V Drainage Dist No 1 of 
Otoe and Johnson Counties, 291 N W, 
718, 137 Neb 866 

97. Ill—l*eople v Barnes, 154 N.E. 
437, 324 Ill 93—Thompson v. 

Hughes. 121 NE 387, 286 Ill 128, 
affirming 210 Ill App 462—Farrow 
v*" Eldred Drainage and Levee Dist , 
268 111 App 432—Kendall v Mont¬ 
gomery, 222 111 App 552 
Iowa—Lincoln v Moore, 194 NW. 
299. 196 Iowa 152 

Minn —Brown County v. Martinsen, 
190 NW 255, 15.3 Minn. 268 
19 C J. p 700 note 72 
Ditch constrncted by landowners 
If lands within the district did 
receive the benefits contemplated at 
the organization of the district, the 
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not authorized unless and until the drain has been 
completed,and, under others, such repairs cannot 
be compelled unless sufficient funds are available to 
pay the cost of the work.®^^ Where power is gfiven 
merely to repair or clean out a drain, the drainaj^rc 
officers are not authorized to construct a new dram 
or to deepen, widen, or extend one already con¬ 
structed,^ although the mere fact that in doing the 
work the ditch was in fact widened or deepened is 
immaterial,2 and, under the provisions of some stat¬ 


utes, the power to repair an existing drain is not 
confined to the restoration of the dram to its orig¬ 
inal dimensions, but extends to the accomplishment 
of any such changes as will render the work effi¬ 
cient m performing the drainage which the original 
dram was intended to accomplish.^ 

The distribution of the burden of maintaining a 
mutual drain may be governed by the facts of the 
particular case."* Where a drain has been estab- 


construction of certain ditches neces¬ 
sary to enalilf them to receive su(h 
benefits was within the commission¬ 
ers’ authority, and, where such 
ditches were constructed by the land- 
owneis, It w'as the duty of the dis¬ 
trict commissioners to maintiin 
tlieni at tiie expense of the distiic I — 
I’eople V Peeples, IL’6 NK 151, 291 
Ill 537 

Ditch constmeted by township 

Diainaeo district has authority to 
repair drainage ditch ecmstructed by 
township, but within boundaries of 
district, notwithstanding towmship 
drainage law provides for repair 
thereof —State v North Topeka 
Drainage Di^t of Shawnee County, | 
299 P 637, J33 Kan. 274 
Improvement statute held inapplica¬ 
ble 

A statute expressly limited to 
changes sought to be effected in 
dimensions and location of drainage 
ditth after district is established, 
and before completion of drainage 
improvtments therein, docs not in 
any manner supersede or (ontrcil the 
statute authorizing the supervisors 
to “enlarge, reopen deepen, widen, 
and stiaighten" ditch or ditches — 
Breiholz v Board of Sup’rs of I’oca- 
hontas County, 173 N VV 1, 186 lowra 
1147 

Extent of duty 

The duty to maintain drainage 
ditches under the South Dakota law's 
involves the duty to repair a break 
in the banks of a river, due to the in- 
efflcieiit manner in which the ditches 
Were constructed, and to prevent wa¬ 
ter naturally flowing in the river 
from being taken therefrom —Chi¬ 
cago, R 1 & 1* Ry Co V Risty, D 
CSD, 2S2 F 364, affirmed, CCA, 
Risty V Chicago, R I & P R Co, 
297 F 710, ceitiorari denied 45 S Ct 
122, 266 US 622 69 1^ Kd 473, dis¬ 
missal of appeal denied 45 S Ct 229, 
266 US 022, 69 I.. Kd 473, and which 
IS affirmed in part and reversed in 
part on other grounds Risty v Chi¬ 
cago, R I & P R Co, 46 S Ct 236, 
270 US 378, 70 L Ed 641 
Statute held repealed 
Ind—Hotkey v Hershman, 138 NE 

339. 193 Ind 108 

98, Ind—Bunnell v. Peet, 24 N E 

146. 123 Ind. 436 
19 C.J. p 700 note 73. 


Drain held completed 

Iowa—Board of SuF»’ra of Ilamll- 
lon County v I’aine, 210 N W 929, 
203 Iowa 263 

99. Ivy—Thrasher v Knight, 35 S. 
W 2d 2S2. 237 Ky 260 
After collection of full assess- 
ments, for eonstruction, no repairs 
can be made, w'herc the statute pro¬ 
vides that onl> a < ertain percentage 
of the assessed lienefits tan b< levied 
in any one year—Hopson v Oliver, 
298 SW 4S9, 174 Ark 659 

1, Ill —In re Meredosia Levee and 
Drainage Dist of Whiteside and 
Rock Island Counties, 22 N K 2d 
774, 301 Ill App 619 
Ind —Cox V Shoe, 176 N E 62.5, 204 
Ind 55—Hockey v Hershman, 138 
N E 339 

Iowa—Kelleher v Joint Drainage 
Dist No 18. Greene County, 249 
NW 401. 216 Iowa 348 
Minn—I’etition of Amundson, 180 N 
W 537, 147 Minn 422 
19 CJ p 698 note 48 
Determittation of nature of project 
(!) Magnitude or cost of repair is 
not test of whether woik constitutes 
repair —Board of Sup'rs of Hamilton 
Countv V Paine, 210 N W 929, 203 
Iowa 263 

(2) Cost may be considered as a 
cm unistance, but is not conclusive 
—Kellchcr v Joint Drainage Dist 
No 18. Greene County, 249 N W 101, 
216 Iow\i 348—Petersen v Sorensen, 
185 N W. 42. 192 Iowa 471 
Particular projects held work of re¬ 
pair 

Iowa—Payne v Missouri Valley 
Drainage Dist No 1, 272 NW 618, 
223 Iowa 634—Board of Sup’rs of 
Hamilton County v I’aine, 210 N. 
W 929. 203 Iowa 263—Walker v 
Joint Drainage Dist No 2 of 
Osceola and Dickinson Counties, 
197 NW 72, 197 Iowa 351—Nervig 
V Joint Boards of Sup’rs of Polk 
and Stoty Counties, 188 N W 17. 
193 Iowa 909—Mathwig v Drain¬ 
age Dist No. 29. Emmet County, 
171 N W. 125. 188 Iowa 267 
Particular projects held not work of 
repair 

Iowa—Maasdam v Kirkpatrick, 243 
NW 146, 314 Iowa 13S8—^AValkei 
V. Joint Drainage I^ist No 2 of 
I Osceola and Dickinson Counties. 
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J97 NW 72. 197 Iowa 351—ChicaBo 
& N W Ry Co V Board of Sup’rs 
of Harrison County, 172 NW 443, 
187 Iowa 402 

2. Mich—Angell v Cortright, 69 N. 
W 486, 111 Mich 223 

19 CJ p 698 note 4 9 

3. Ind—Hockey v Hershman, 138 N. 
E 339 

Minn—In re Judicial Ditch No 10 
in Kittson and Marshall Counties, 
214 NW 285, 171 Minn 478—State 
V County Board of Polk County, 
186 NW 709, 151 Minn 274 
Neb —Mooney \' Dminage Dist No. 
1 of Richardson County. 252 N W. 
910, 126 Neb 219—Richardson 

County V Drainage Dist No i of 
Richardson County, 204 NW 376, 
113 Neb 662 

Impossibility of determining* limit of 
repair 

Under such statutory provisions, it 
has been held that it is impossible 
for the court to determine when 
changes or extensions cease to be 
legitimate repairs and become new 
independent work provided for by 
other statutes, so long as any part 
of the original ditch is utilized — 
Huffman v Ncwlee, 3 24 NE 731, 189 
Ind 14 

4. Ill —Commissioners of Union 

Drainage Dist. No 1 v Commis¬ 
sioners of Union Drainage Dist. 
No 6, 26 N E 2d 85. 373 HI 347— 
Sullivan V. Bagby, 166 NE 449. 
335 Ill 192. 

Estoppel to object to repair 

A landowner, living in community 
wherein his land was located all his 
life, and never complaining of dike, 
constructed as part of drainage sys¬ 
tem workf d out by previous owner of 
such land and owners of adjacent 
lands, for almost twenty years, nor 
until after owners of adjacent lands 
permitted him to dig new ditch 
across them was not entitled to in¬ 
junction against repair of dike by 
such owners after flood washed out 
part of It —Dodd v Aitken, Iowa, 288 
NW 898, opinion supplemented 291 
N W 534. 

Xntercoimty drain should be 
clttincd and maintained by township 
trustees in order, beginning with 
trustee having lower end thereof.— 
Nash V. State, 184 N.E. 169, 205 Ind. 
22 . 
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lished and used as a right by abutting proprietors, 
each, in the absence of statutory contract or pre¬ 
scriptive regulations to the contrary, is obligated 
to clean out and properly maintain the portion run¬ 
ning through his own land^,*^ and it has been held 
that, where a drain extends into several counties, 
townships, or districts, each is chargeable with its 
proportionate share of the cost of repairing it.® 

Proceedings Where statutory provisions respect¬ 
ing the method to be pursued in obtaining the re¬ 
pair of a drain are in effect, such provisions must 
be complied with but, in general, it may be said 
that the procedure necessary to establish a dram, or 
to make improvements therein involving alterations 
and extensions, need not be followed where the pur¬ 
pose is merely to make repairs, such as cleaning out 
and removing obstructions from the drain, without 
enlarging or otherwise changing it from the con¬ 
dition in which it was when first established.® In 
the absence of statutes otherwise providing, the offi- 

5. NC—Armstrong- v. Spruill, 118 
S E 836. 186 NC 18. 

6 . Ind—^Watkins v State. 49 N E 
169. 51 NE 79. 151 Ind 123 

19 CJ p 701 note 88 
Pactors determtning appoxtionment 
of cost 

Ill —Commissioners of Union Drain¬ 
age Dist No 1 v Commissioners 
of Union Drainage Dist No 6, 26 
NE2d 85, 373 Ill 347 
AgreoxneiLt for sole xnalntenanco 
Where it is provided by statute 
that one drainage district must pay 
another for its share of ma-ntaining 
a common ditch, a district is not re¬ 
leased from Its liability therefor by 
a written statement signed by the 
districts in settlement of the con¬ 
struction costs of the ditch, which 
was not approved by the county 
court as n quired by statute; in ad¬ 
dition, the language of such state¬ 
ment being uncertain, it is construed 
Siost strongly against the party 
which prepared it and claims that it 
operates as a release —Tri-Pond 
Drainage Dist. v Frog Pond Drain¬ 
age Dist, 245 Ill App 175 

7. Ind.—Heilman v Whitson. 191 N. 

E 78, 207 Ind. 13 

Iowa—^Kelleher v Joint Drainage 
Dist No 18, Greene County, 249 
NW 401, 216 Iowa 348 
Mich—Eddy v. Walker, 183 N W. 

708, 215 Mich. 172—In re Universal 
Drain, 178 NW 849. 211 Mich 388 
19 C.J p 701 note 75. 

Attack on report of drainage com- 
mlSBionera as being insufficient 
should be by remonstrance, and not 
by motion to strike report —Stroup v 
Ferguson, 161 N.E 628, 200 Ind. 139 
Proceedings held not Invalidated 
because one of the drainage officers 


cer having supervision of the drain may generally 
act on his own initiative when he is satisfied that 
the repairs are needed;® the undertaking is one 
within his discretion,!® and his decision, so far as it 
relates to the necessity or expediency of making the 
repairs, is final, and cannot be reviewed by the 
courts in the absence of an abuse of discretion;!! 
and his action is not dependent on the filing of a 
petition,!2 or on the giving of notice to him of the 
need for such repairsLikewise, except where 
additional land is to be taken,!^ the officer need not 
give notice of his intention to make repairs,!^ since, 
under some statutes, the aggrieved party has an op¬ 
portunity, on notice of the assessment for the re¬ 
pairs, to ajipcal from the assessment,!® and be heard 
on the question of the cost of the work, and the 
amount which shall be assessed against his lands.!*^ 
However, under other statutory provisions, there 
IS required a petition or application to the drainage 
officer or other designated official for cleaning out 
a drain!® or a notice that repairs are needed or pro¬ 
of Osceola and Dickinson Counties, 
197 NW 72. 197 Iowa 351—Nervig 
V Joint Boards of Sup’rs of Polk 
and Story Counties, 188 NW 17, 
193 Iowa 909 — Breiholz v Board 
of Sup’rs of Pocahontas County, 
173 NW 1. 186 Iowa 1147 
19 CJ p 701 note 83 

16. Ind—Scott V Slnngley, 31 N. 
E 953, 132 Ind 378—Maikley v 
Rudy, 18 N E 50 115 Ind 533 

10 CJ p 701 notes 84, 85 

17. Ind —Markley v Rudy, 18 N E 
50, 115 Ind 533—Trimble v Mc¬ 
Gee, 14 NE 83, 112 Ind 307 

18. Okl —Montgomery v Krouch, 
186 P 218, 77 Okl 51 

SD—Slate v Risl>. 213 NW 952, 
51 S D 336 
19 C J p 701 note 81. 

Jurisdiction to entertain petition 

(1) County court had juri.sdn tion 
of proceedings for recleaning drain¬ 
age ditches in view of statule.s ex¬ 
pressly authorizing such work, and 
in view of compliance therewith — 
State ex rel Ross, to Use of Drain¬ 
age District No 8 of Pemiscot Coun¬ 
ty V General American Life Ins Co., 
85 S W 2d 68, 336 Mo 829 

(2) That public drain had been 
privately deepened and widened with¬ 
out authority of court or landown¬ 
ers affected did not deprive county 
commissioners of Jurisdiction to en¬ 
tertain petition for its repair—Trip¬ 
lett V. Carlson, 191 NE 82, 206 Ind. 
673. 

(3) Where drainage ditch was ori¬ 
ginally constructed under proceed¬ 
ing instituted in circuit court of a 
county, such court had exclusive ju¬ 
risdiction to order repair and im¬ 
provement of BO much of ditch as lay 


owned land within the district — 
Nervig V Joint Boards of Sup'rs of 
l*olk and Story Counties, 188 N W 17, 
193 Iowa 909. 

a. Iowa—Petersen v Sorensen, 185 
NW 42, 192 Iowa 471—Breiholz v 
Board of Sup’rs of Pocahontas 
County, 173 NW 1, 186 Iowa 1147 
19 C J p 701 note 77. 

Proceedings 

To establish drains see supra 55 
17-34 

To improve, extend, or alter drams 
see supra 5 46 b. 

9. Kan—Bonnewell v. Lowe, 101 P 
853. 80 Kan 769 

Statute held invalid 

A statute which dors not submit 
the question of the public necessil> 
for the repair of a drain to any 
authoiizcd officer or board has been 
held administrative and not legisla¬ 
te e in character, and. therefore be- 
>ond the pow^eis of the legislature — 
C’rawford v Taylor, 27 Ohio Cir Ct 
245 

10. Iowa—Baldozier v. Mayberry, 

285 NW 140. 

11. Ky—Book V. Trigg, 217 S W. 
1013, 186 Ky 664 

19 C J p 701 note 87. 

12. Iowa—Yeomans v. Riddle, 60 

N W. 886, 84 Iowa 147. 

19 C J p 701 note 79. 

13. Kan —Bonnewell v. Lowe, 104 P. 
853, 80 Kan 769. 

14. Iowa.—Breiholz v. Board of 

Sup’rs of Pocahontas County, 173 

N.W. 1, 186 Iowa 1147. 

15. Iowa—Kelleher v. Joint Drain¬ 
age Dist No 18, Greene County, 
249 NW 401, 216 Iowa 348—Walk¬ 
er V. Joint Drainage Dist. No. 2 
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posed and provision is made for remonstrances 
by opposing landowners,20 and for hearings.21 

In the absence of special statutory provisions oth¬ 
erwise, rules applicable to civil actions generally 
apply in proceedings for the maintenance, cleaning, 
or repair of drains22 with respect to burden of 
proof,23 admissibility24 and weight and sufficiency25 
of evidence, and questions of law and fact.20 

Reznew. In the absence of statutory authority, 
no appeal lies from proceedings for the mainte¬ 
nance, cleaning, or repair of drains ;27 but where 
appeal or review of such proceedings is authorized, 
statutory provisions with respect thereto must be 
compiled with ,28 although in the absence of spe¬ 
cial provisions otherwise, rules applicable to review 
in civil actions generally apply.2i> Certiorari will 


he in a proper case to review such proceedings.3<> 

§ 47. - Allotment of Work among Land- 

owners 

Under some statutes, landowners in a drainage dis¬ 
trict may be aliotted a certain portion of a drain to clean 
out and keep in repair. 

Under some statutes the drainage officers are au¬ 
thorized to allot to the owner of each tract of land 
in the district originally assessed for the construc¬ 
tion of a dram the portion he should clean out and 
keep in repair ;3i but there is no duty on a land¬ 
owner so to maintain or repair a ditch unless he has 
been proceeded against in the manner provided by 
statute.22 Thus, under some provisions, the sur¬ 
veyor must give to the landowners personal notice 
of the time when, and place w'hcrc, he will hear ob- 


In county and was still in existence, 
and nothing contained in report of 
viewers, which provided for repair of 
ditch in Its extension outside of the 
countv could deprive the court of 
Jurisdiction —Love v Jones, 127 N K 
r.4'». ISM Ind 390 

(4) Where county board had juris¬ 
diction when petition to ha\e ditch 
repaired was filed, it retained juris¬ 
diction in spit© of change of law 
thereafter—In re Turkey Valley 
Drain Dit<h, 212 NW 4K, 51 SD 
f,7, affirmed 214 NW 842, 61 S D 
441 

Petition lield enlllcient 

Ind—Triplett v Carlson, 191 NE 
82, 206 Ind 673—Stroup v Fer¬ 

guson, 161 NE 628, 200 Ind 139 
Where petition to repair drain con¬ 
forms to statute and no objection is 
made to drainage commissioners, 
court cannot dismiss petition on 
ground that contemplated improve¬ 
ment IS contrary to law, but must 
refer petition to drainage commis¬ 
sioners, and on such a motion to dis¬ 
miss, the allegations of the petition 
must be taken as true —Heilman v 
Whitson, 191 N E 78. 207 Ind 13. 
19. Mich—Eddy v Walker, 183 N 
W 708, 215 Mich 172 
Minn—In re Judicial Ditch No 10 
in Kittson and Marshall Counties, 
214 NW 285. 171 Minn 478. 

19 C J p 701 note 82 
ao. Ind—Triplett v Carlson, 191 N. 
E 82, 206 Ind 673 
Wliether court of one county could 
assess lands in another county for 
repairs should be raised by remon¬ 
strance—Love V Jones, 127 N.E 649, 
189 Ind. 390. 

21. Minn —In re Judicial Ditch No 
10 in Kittson and Marshall Coun¬ 
ties, 214 NW. 285, 171 Minn 478 

22. Ind.—Cleveland, C, C. & St L 
Ry Co. V. Schuler, 6 N.E.2d 975, 
211 Ind. 172. 


23. Mo —State ex rel Ross, to Use 
of Drainage District No 8 of 
Pemiscot County, v General Amer¬ 
ican Life Ins Co, 85 S W 2d 68, 
33(i Mo 829 

24. Evidence held admissible 

Report of the drainage commis¬ 
sioners as to repair of drains, show¬ 
ing costs, damages, and expenses of 
such work, is admissible*, and is 
prima facie evidence of the facts — 
Rocke> V Hershman, 138 N E 339, 
193 Ind 168 

25. Evidence held sufllcient 

(1) To show that dram was out of 
repair—Triplett v. Carlson, lOl NE 
82, 206 Ind 673 

(2) To sustain finding, in proceed¬ 
ing between adjoining drainage dis¬ 
tricts, that defendant district was 
benefited by cleaning and widening 
of ditch in question—Commissioners 
of Union Drainage Dist No 1 v 
Commissioners of Union Drainage 
Dust. No. 6, 26 NE2d 85, 373 Ill 
347. 

26. Eetermination of nature of pro¬ 
posed work as being repair or new 
construction is a question of fact — 
Kilty V Michael, 130 NE 531, 190 
Ind 374 

27. Mo—State ex rel Ross, to Use 
of Drainage District No 8 of 
Pemistot County, v. General 
American Life Ins Co., 85 S W.2d 
68, 336 Mo 829. 

Ohio—Brown v Van Wert County, 
11 Ohio N P ,N S , 444 
S D —In re Turkey Valley Drain 
Ditch, 214 NW 842. 51 S D 441, 
affirming 212 N.VV. 48, 51 S D 67 
2IB. Ind—Penn v Ducomb. 10 NE 
2d 733, 213 Ind 133, rehearing de¬ 
nied 12 NE2d 116, 213 Ind 13.3— 
Rockey v Hershman, 138 NE 339, 
193 Ind. 168. 

29. Presumption of regularity in 
lower court 

Where county commissioners and 
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circuit court took jurisdiction of pro¬ 
ceedings to repair public drain, pre¬ 
sumption IS that petitioners filed re¬ 
quired bond wuth county auditor, 
particularly where record contained 
no affirmative showing to contrary — 
Triplett v Carlson, 191 NE 82, 206 
Ind 673 

Objection cannot be raised for first 
time on appeal 

Ind —Triplett v Carlson, supra. 

Eandownem not parties to any Is¬ 
sues presented by remonstrances, are 
not in position to complain of any ac¬ 
tion or ruling of the court occurring 
during the trial of the issues pre¬ 
sented bv the remonstrances —Love 
V Jones, 127 NE 549, 189 Ind 390. 

30. Mich.—Eddy v Walker, 183 N. 
W 708, 215 Mich 172 

Mo—Slate ex rel Ross, to Use of 
Drain.ige District No 8 of Pemi¬ 
scot County, V General American 
Life Ins. Co, 85 S W 2d 68. 336 
Mo 829. 

31. Ind—Stockton v. Osborne, 104 
N E 756. 181 Ind. 440. 

19 CJ p 701 note 90. 

Allotment of construction work see 
supra § 42 

Matters considered in fixing appor¬ 
tionment 

That -water which naturally flows 
from the lands of a dominant es¬ 
tate over the lands of a servient es¬ 
tate will be intert cpted by a ditch 
should not be considered in fixing 
the apportionment for cleaning out 
the ditch, but the fact that water 
from land not contiguous to the ditch 
flows into it renders such land li¬ 
able for Its apportionment for keep¬ 
ing the ditch in proper condition — 
May V. Trustees of Plymouth Tp., 
10 Ohio NP,N S, 337. 

32. Ky—Thrasher v Knight, 35 S. 
W.2d 282, 237 Ky. 260. 
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jections to the allotments,33 any persons aggrieved 
having the right to appeal from the order of the 
surveyor to the circuit or superior court ;34 but the 
decision of the court on such appeal is final and 
conclusive, and no further appeal is allowed.35 

The trustee of the township in which the allot¬ 
ment is located has jurisdiction of the repairs, al¬ 
though the land assessed thereior is situated in an¬ 
other township,36 but a landowner may estop him¬ 
self from objecting to an erroneous assumption of 
jurisdiction by the trustee of such other township.37 

Under some provisions, when a landowner fails 
to clean his allotment of a public ditch, the town¬ 
ship trustee may have the work done, and certify 
the cost to the county auditor, who is required to 
place such cost on the tax duplicate,38 or the trus¬ 
tee may recover the expense by action against the 

landowner.39 


§ 48 . - Contracts 

The work of repairing drains nriay, and under some 
statutes must, be performed by contract. 

The work of maintaining or repairing a drain may 
be performed by contract,^® and this is required by 
some statutes but, in the absence of statutory 
requirement, no contract or public letting is neces¬ 
sary,^ 3 and if a contract is let, no notice of the let¬ 
ting need be giVcn.^3 

While contracts for repairs should receive a rea¬ 
sonable interpretation,^^ they must be substantially 
performed.^ ^ The contractor is entitled to payment 
only on such substantial performance and as pro¬ 
vided by the terms of the contract.^® Where a 
landowner fails to clean his allotment of a public 
ditch and the township trustee has the work done, 
it has been held that neither the township nor the 
trustee is liable to the person performing the work 
under a contract with such trustee.^ 


33. Ind —Pittsburgh, etc , R. Co v. 

Gillespie, 63 NE 845, 158 Ind. 454 
19 C J. P 702 note 91. 

3-t Ind —Stockton v. Osborne, 104 
NH 756, 181 Ind. 440. 

19 CJ p 702 note 92. 
iQoilateral attack 

Where the officer making the al¬ 
lotments has jurisdiction and pro¬ 
ceeds under color of the statute, his 
acts are not subject to collateral at¬ 
tack, the only mode of questioning 
the validity of the allotments being 
by appeJil therefrom—Cochran v. 
White, 51 NE 723. 151 Ind. 435— 
19 C J p 702 note 98 

35. Ind—Stockton v Osborne, 104 
NE 756, 181 Ind 440—I'lttsburgh, 
etc, R Co V Gille.spie, 63 N E 845, 
158 Ind 454 

36. Ind—Fletcher v. White, 51 NE 
482, 151 Ind 401 

37. Ind —Fletcher v. White, supra 

38. Ind—Quick v. Parratt, 78 NE 
232. 167 Ind 31. 

19 C J. p 702 note 96. 

39. Ind—Quick v Parratt, supra 
19 C.J. p 702 note 97. 

4a Ind —Clifton v. State, 95 N E 
305, 176 Ind 33 

Mich—Nash v Kenyon, 115 N.W 
45, 151 Mich. 152 
19 C.J. p 702 note 1. 

Contracts* 

For construction see supra § 43 
For improvements see supra § 45 
notice to bidders for a drainage 
repair contract is not insufficient be¬ 
cause It does not comply with a stat¬ 
ute requiring a particular form of 
notice to bidders for construction 
contracts, and where, after the con¬ 
tract had been let, the landowners 
specifically waived notice of change 
in location of the ditch and of the. 


appointment of appraisers of dam¬ 
ages, claims for damages, and grant¬ 
ed right of uay, they could not as¬ 
sert that notice to bidder was de- 
fc<ti\e—Petersen v. Sorensen, 185 N 
W 42, l‘)2 Iowa 471. 

Contract held valid 

Although a contract by the county 
commission for drainage repair.s was 
too broad in its terms, as possibly 
relating to original construction, 
rather then repairs, it will not be 
doem«*d invalid where it does not ap¬ 
pear that anything more v\as done 
than to repair and reopen the ditch 
thereunder—Peteisen v. Sorensen, 
supra 

Necessity of specific agreement be¬ 
tween districts 

Resolution of sanitary drainage 
district while farm drainage act dis¬ 
trict including part of it was being 
formed was not nccessaiy contract 
to bind sanitary district to maintain 
outlet ditch—County Ditch Drainage 
and Devee Dist v. East Side Levee 
and Sanitary Dist, 245 Ill App 367. 

Vote of taxpayers Is not essential 
to validity of contracts executed by 
authorities of drainage district for 
repairs on its property —Hidalgo 
County Drainage Dist No 1 v. In¬ 
ternational Creosoting & Construc¬ 
tion Co , Tex Civ App , 54 S W 2d 861, 
error refused 

41- Ind.—Brett v. Pretorious, 96 N. 

E 211, 48 Ind App. 527. 

42. low’a.—Breiholz v. Board of 

Sup'rs of Pocahontas County, 173 

NW 1, 186 Iowa 1147. 

1 9 C J p 702 note 3. 

Implied contract 

Where trustees of reclamation dis¬ 
trict formally declared intention of 
having ditches diedged, formal ac¬ 
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tion concerning agreement by one of 
trustees with one who subsequently 
dredged the ditches w'as unnecessary, 
a contract to pay for services being 
implied in absence of any formal 
agreement—Hutchinson v Reclama¬ 
tion District No. 1619, 227 P. 787, 67 
Cal.App. 488. 

43. Ind —Bunnell v. Poet, 24 N.E. 
146, 123 Ind 436 

Mich—Lannmg v Palmer, 76 N.W 
2, 117 Mich 529. 

44. Cal —^Hutchinson v. Rec larna- 
tion District .No 1619, 227 P. 787. 
67 C'll App 488 

Ind—("lifton V. State, 95 NE 305, 
176 Ind 33 

45. Ind —Clifton v. State, supra. 

19 C J p 702 note 6 

Informal modification of contract 
Drainage officers may make modifi¬ 
cations in conti act to moet exigency 
neither understood nor contemplated 
when contiact was made, without 
resorting to public notice and com¬ 
petitive bids—VVoolrnan Const. Co 
V Cochrane, 209 NW. 127, 235 Mich. 
117, modified on other grounds 213 
N.W. 455, 238 Mich. 206. 

Breach of contract by district held 
not shown 

Iowa—Whitney v. Wendol, 186 N.W. 
771, 193 Iowa 175. 

46 . Compensation for extra work 

Contractor was not entitled to com¬ 
pensation for extra work because he 
was obliged to place dirt excavated 
largely on one side, where specifica¬ 
tions provided, “In all cases material 
shall be deposited as directed by the 
engineer.”—^Whitney v. Wendel, su¬ 
pra. 

47. Ind—Quick v. Parratt, 78 N.E. 
232, 167 Ind. 31. 
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§ 49. Use of and Connection with Drains 

Only «uch use may be made of a drain as it legally 
authorized. A landowner assessed for a ditch is entitled 
to connect his land with such ditch by laterals; and a 
drainage district may connect with the drams of another 
district on payment of its proportion of the cost. 

Only such use may be made of a drain as is le- 
g^ally authorized.^^ A city cannot use the ditch 
of a drainaj^c district for the purpose of disposing 
of the city’s drainage without first obtaining the 
right so to do according to statute,^® and injunction 
will lie to restrain such unauthorized use A stat¬ 
ute providing that the uninterrupted use of an es¬ 
tablished ditch for seven years makes it a natural 
watercourse, notwithstanding defects in its estab¬ 
lishment, docs not take away the rights which the 
public has ac(juired over it as a drain.^l 

One whose land has been assessed for the con¬ 
struction of a ])ublic ditch is entitled to construct 
laterals from such land in order to dram into the 
ditch,^2 and to do this, he may enter on adjoining 
lands ow'iied by one of the petitioners for the dram, 
without being liable for trespass Likewise, 


where a drain is constructed, and an assessment laid 
on the whole of a tract of land, all the water falling 
or flowing by natural means on that land may be 
conducted into the dram, notwithstanding there is 
a watershed on the tract and that part of the wa¬ 
ter on the tract docs not naturally flow m the di¬ 
rection of the dram,®'* although it has also been held 
that a landowner cannot divert into a dram water 
which would naturally flow in a different direction, 
and discharge it on the land of another to its in¬ 
jury.®® The fact that a natural stream is made in¬ 
to a dram by proceedings under a statute author¬ 
izing such use does not affect the right of abutting 
owners to dram into the stream,®® but they cannot 
deepen the channel of a stream serving as the out¬ 
let for a lake to the damage of lower owners ®7 
Some statutes, as apjiears supra § 8, permit an own¬ 
er of land outside of a drainage district to connect 
wuth drams already constructed therein, thereby 
bringing his lands into such district. A channel m 
a sanitary district, which was constructed for the 
disposal of sewage, cannot be used for purposes 
other than those intended,®® and, in the absence 
of estoppel, the sanitary district may restrain such 


48. Ind—Gender v Ctiurubusco, 98 
N K 77, 50 Ind App 685 

KestraininfiT enlaxiS'eiiiexxt 

Whore a vilhij^e has an oaserrunt 
to discharge surface water through 
a ditih, It may be restrained from so 
enlarging such ditch as to increase 
the burden on the servient state, to 
its injury—Kiser v Gross, I’oint, 88 
NK 1(H8. :i40 111 508—Kiser V Gross 
I’oint Village, 79 NK 27. 223 111. 230, 
114 Am S K 326 

ITBe as outlet for private sewaflre 

(1) An order of a county commis¬ 
sioners’ court, authorizing a commit¬ 
tee to buy materials and construct a 
sewer from the ct>uritv tourthouse, 
gives the committee no implied au¬ 
thority to permit private sewers to 
be tonnected with the count> sewer, 
and permission given liy the com¬ 
missioners’ court to make such con¬ 
nection, being without considera¬ 
tion, IS merely a revocable license — 
Fayette Gounty v Krause, 73 SW 
51, 31 Tex Civ App 569 

t2) A town assessed as a mu- 
nuipalilv for a public ditch out.sidc 
of the corporate limits may drain 
surface water from its streets and 
public grounds into the ditch, but 
It has no right to use such diten as 
an outlet for sanitary sewage from 
buildings located on private lots not 
assessed —Geiger v. Churubusco, 98 
N B. 77, 60 Ind.App. 685. 

49. AUeged oral arrangemants with 
county court for use of drainage 
ditch are not binding on the district 
and could not entitle municipality to 

28 C. J S.—25 


(ho use of the ditch—Thompson v 
City of Malden, Mo App , 118 S W 2d 
1059 

Biscreuon of ooiirt 

The exercise of the power to grant 
permission to a municipality to con¬ 
nect its sewage disposal plant with 
a ditch of a drainage district is dis- 
tretionary with the county court, 
and where the court unauthorizedlv 
made an order permitting municipali¬ 
ty to < onnect its sew'age disposal 
plant wnth ditch, court had a right to 
expunge the order by making another 
order at the .same term revoking the 
permission —Thompson v. City of 
Malden, supra 

50. Mo —Thompson v. City of Mal¬ 
den, supra 

51. Ohio—Mason v. Fulton County, 
30 Ohio CirCt 49 

52. Ind—Moms v. State, 102 NE 
830, 180 Ind 195 

19 (’■J p 702 note 9 

Voluntary connection with drain al¬ 
ready established sec* supra § 8 

53. Ind —Morris v Slate, supra 

54. Ind—Meyer \. I’lotner, 112 NE 
901, 64 Ind App 74 

Capacity of drain 

(1) The fact that a drain has not 
sufficient capacity and was not in¬ 
tended to carry all the watbr from 
a tract, all of which was assessed for 
the dram, does not operate to pro¬ 
hibit the landowner from draining 
the whole tract into the drain.— 
I Schultz V Forst, 128 N E. 360, 73 Ind 

I App. 628. 


(2> However, It has also been 
held, in a case in which, under a 
statute so providing, not only w'ere 
the number of aeros in «a< h tract, 
assessed but also the number of 
acres benefited were estimated, 
that where a ditch was con¬ 
structed with a capacity to dram 
only a part of a tract of land, the 
ownor of sue h tract cannot divert 
into the ditch water from another 
part of his land to the injury of oth¬ 
er lands drained by the ditch, al¬ 
though the tract could not otherwise 
be drained at all —Drake v Schoen- 
stedt, 48 N E 629, 149 Ind 90 

(3) It has further been held, un¬ 
der other provisions, that the fact 
that the bcnelit accruing to the por¬ 
tion drained was assessed, to the 
amount of such benefit, against the 
entire tract, did not confer such 
right —Drake v Schoenstedt, 48 N 
K 629, 14 9 Ind 90 

55. Ind —AlcAllister v Henderson, 
34 NE 221. 134 Ind. 453 

19 C.J p 702 note 11 

56. Mich—Harris v Boutwell, 122 
N W 179, 156 Mich 455 

57. Mich—Harris v Boutwell, su¬ 
pra. 

58. Ill —Sanitary Dist. of Chicago v. 
Chicago Packing Co, 241 Ill App 
288. 

Trade wastes, such as garbage. 
bones, and other solid matters not 
c onsidered sewage, may not be 
turned into a sewage channel —San¬ 
itary Dist of Chicago v. Chicago 
Packing Co., supra. 
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unauthorized use.®* 

Similarly, a drainage district may be authorized 
to connect with the drains of another district on 
payment of its proportion of the cost;®® and the 
district making the connection will be treated as 
admitting that its lands are benefited thereby.®^ A 
drainage district may utilize water power which is 
incidentally created by the construction of a chan¬ 
nel in order to generate electrical power as a source 
of revenue to pay the costs of construction and 
maintenance of the channel.®^ However, a drain¬ 
age district has no right to connect its ditch with 
the ditch of another district so as to drain into the 
latter water which would naturally flow in another 
direction but for the removal of a natural barrier 
or watershed.®® 

§ 50. Damages from Construction or Main¬ 
tenance 

a. In general 

b. Measure and elements 

c. Proceedings 

a. In General 

Owners of land used In or damaged by the construc¬ 
tion, enlargement, or maintenance of drains are entitled 
to recover compensation therefor on assessment thereof in 
the manner prescribed by statute. 


Under drainage statutes the owners of lands en¬ 
tered upon and used in, or damaged by, the con¬ 
struction, enlargement, or maintenance of proper¬ 
ly authorized drains may be entitled to recover com¬ 
pensation therefor on assessment thereof in com¬ 
pliance with the mode prescribed by such statutes.®^ 
A landowner may waive his right to damages, or 
estop himself from claiming them, either by express 
agreement or release,®® or by failure, after due no¬ 
tice,®® to avail himself of his statutory remedy in 
the manner provided.®^ The owner of land, over 
which a right of way for the construction and main¬ 
tenance of canals and ditches has been granted to a 
drainage district, cannot sue for damages resulting 
from such construction or maintenance, if the work 
was done in a proper workmanlike manner, this be¬ 
ing a mere case of damnum absque injuria;®® but a 
right of way release or a release of damages caused 
by the occupancy and use of land conveyed for drain¬ 
age purposes does not prevent recovery of damages 
caused by negligence in the construction of the im¬ 
provement ;®® nor is a party precluded, by a final 
determination as to assessments in the drainage 
proceedings, from maintaining suit for damages re¬ 
sulting from negligence or from' an unauthorized 
and substantial departure from the plan established 
in the proceedings.'^® 


59 . Ill —Sanitary Dist of Chicagro v. 
Chicago Packing Co., supra. 
Danutgo from cessation of illegal 
practice of disposing of trade wastes 
in sewage channel cannot be urged 
as a defense against issuance of an 
injunction against such illegal prac¬ 
tice—Sanitary Dist. of Chicago v. 
Chicago Packing Co, supra. 

XSstoppel held not shown 

Sanitary district is not estopped 
to object to meat packers’ continued 
practice of turning trade wastes into 
district’s channel, where such prac¬ 
tice has been illegal at all limes — 
Sanitary Dist of Chicago v. Chica¬ 
go Packing Co , supra. 

00. Ill —Wood V Papendick, 109 N. 

E 266. 268 111 383 
19 C.J. p 703 note 23 

61. Ill —Young America Dist No 
1 V. Shiloh Dist. No 7, 91 lll.App 
241. 

62. Ill.—Coal Creek Drainage & 
Levee Dist v. Sanitary Dist of 
Chicago. 167 NE 807, 336 Ill 11, 
reversing 254 Ill App 289 

63. Ill —Hanover Drainage and Le¬ 
vee Dist. V Santa Drainage 

and Levee Dist., 149 N E 762, 
754, 319 Ill 142. quoting Cozpns 
Juris —Sanitary Dist of Chicago v. 
Chicago Packing Co., 241 Ill App 
288—Hickory Grove Drain. Dist. 
v. Mason, etc. Spec. Drain. Dist., 
126 IlLApp. 648. 


64. N C —I^ong V Townsend, 3 S 
E 2d 13, 215 NC. 723 

Utah—Croft v Millard Countv 
Drainage Dist No. 1, 202 P 539. 
59 Utah 121 

19 CJ, p 703 note 29, p 704 note 
31 

Construction and maintenance of 
drains and ditches as ground for 
compensation under eminent do¬ 
main provisions see the C J S title 
Eminent Domain § 119, also 19 C 
J p 703 note 29, p 704 note 30, and 
20 C.J p 687 note 95-p 688 note 
6 . 

Damage to railroad track 

Commissioners of drainage district 
may not arbitrarily refuse to allow 
railroad’s claim for expenses for op¬ 
ening track—Short Bayou Drainage 
Dist. V Yazoo & M. V. R Co , 115 So 
189, 149 Miss 31 
Duauthorlaed oonstruotiou 

Drainage district was under no li¬ 
ability to landowner for unauthorized 
extension of ditch —Sevier Lake 
Drainage Dist. v. Kinney, 121 So 117, 
153 Miss 440 

65. Wash —Skagit County Drain 
Dist. No 16 V. Armstrong, 87 P. 
52, 44 Wash. 23. 

19 C J. p 704 note 32. 

6^ Ark —Sain v. Cypress Creek 
Drainage Dist., 257 SW 49. 268 
SW. 637, 161 Ark 529, certiorari 
denied 44 S.Ct 634, 265 US. 689, 
68 L.Ed 1194, and error dismissed 
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45 set. 608. 268 US 675, 69 L Ed. 
1151 

19 C J p 704 note 33 

67. Minn —Goetze v Van Krevelen, 
172 NW 487. 142 Minn 500 

Mihs—B elzoni Drainage Dist. v. 

Cobb. 102 So 259, 137 Miss 393. 
19 CJ p 704 note 34 
Bstoppel uot shown 
NC—Virginia-Carolina Farms Co 
V Board of Drainage Com'rs of 
Cartaret County, 101 S E. 508, 178 
NC 661 

68. Miss.—Moore v Swamp Dredg¬ 
ing Co, 88 So 522, 125 Miss 842. 

69. Neb—Hopper v Elkhorn Val¬ 
ley Drainage Dist., 188 NW 239, 
108 Neb. 550—Boschulte v Elk 
Horn River Drain Dist, 167 N.W. 
730. 102 Neb 451, rehearing denied 
169 NW 240, 102 Neb 461 

N D —^Weller v- Mulgrew & Sons 
Co, 192 N.W 969, 49 N.D 636 
Recovery for injuries from defects 
or obstructions see infra S 51. 
70u NC.—Spencer v Wills, 102 S.E. 

276, 179 NC 176- 
19 C J. p 708 note 53. 

Xrfuidowners refused permissiou to 
become parties 

A judgment establishing a drain¬ 
age area or district will in no wise 
bar or estop persons whose lands 
lie without the district, and who 
were refused permission to become 
parties from asserting injury to 
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Drains established by mutual consent. Where an 
agreement by landowners for the construction of a 
ditch pursuant to statute fails to provide for any 
damages done by the water, an owner of lands so 
damaged is without remedy.^l 

b. Measure and Elements 

The damages are generally measured by the rules 
applicable to damages for the taking of private proper¬ 
ty under eminent domain proceedings. Damages for pro¬ 
spective injuries may be recovered under some circum¬ 
stances; and, under some statutes, benefits to the land 
may be deducted from the damages. 

Unless the drainage law prescribes a different 
rule, the measure and elements of compensation or 
damages for land taken or injured by the construc¬ 
tion of drains arc determined in general by the prin¬ 
ciples of law applicable to the taking of, or injury 
to, property for public use generally. "^2 general, 
the landowner is entitled to recover the value of the 
land actually taken, together with damages to the 
balance of the land caused by the construction of 
the improvement, ^2 measure of damages being 

the difference between the value of the entire tract 


§ 50 

as it was before improvement, and its value after 
the work is completed.^^ Where land, no part of 
which IS actually taken, is injured by the construc¬ 
tion of a drain on adjoining or adjacent lands, the 
measure of damages is the diminution in the market 
value of the property, or, in other words, the dif¬ 
ference in its value immediately before and after 
the construction of the improvement.'^® Multiple 
compensation should not be allowed.'^® 

Prospective injuries. Where the continuance and 
operation of a permanent structure are not neces¬ 
sarily injurious, but may or may not be so, only 
the injuries sustained prior to the commencement 
of the suit may be compensated in that suit but 
where such continuance and operation are neces¬ 
sarily injurious, then damages for all injuries sus¬ 
tained, both past and prospective, may*^® and must*^® 
be recovered in one suit, and one recovery will bar 
any subsequent action for the same cause.*® 

Deduction of benefits. Under some statutes, in 
estimating the damages to a landowner, the bene¬ 
fits accruing to the land may be deducted,*i but 


their lands as the result of the es¬ 
tablishment of the dlstrn t —Midkitt 
V Carter. 222 SW 92. 18X Ky 339 

Samaflres not contemplated when 
district oreranlzed 

Damag:es for overflow of land near 
a river, due to construction of levees 
up stream which shut off the nat¬ 
ural overflow of flood water in an¬ 
other direction and the failure to 
complete a direct channel which 
would have taken care of the flood 
water, if completed, were not con¬ 
templated when the drainag^e dis¬ 
trict was orjfanized and the drainage 
plans were adopted, so that the land- 
owner was entitled to recover from 
the drainage district for such dam¬ 
age—Ringering v Wood River 
Drainage & Levee I^ist of Madison 
County, Ill , 212 Ill App. 170. 

71. Ill—Parker v Wilson. 66 Ill 
App 91 

72. Ill —Pinkstaff v Allison Ditch 
Dist No 2. 72 N E 715, 213 Ill 
186. 

19 C J p 705 note 37. 

Measure and elements of compensa¬ 
tion or damages for taking of or 
injury to property for public use 
generally see the C J S title Em¬ 
inent Domain §S 136-176, also 20 
CJ p 725 note 20-p 813 note 65 
Seplaoement of bridges 

The damages to which a town Is 
entitled on account of bridges pro¬ 
vided for in public drainage proceed¬ 
ings is the cost of their construc¬ 
tion and maintenance, less the val¬ 
ue of wreckage from bridges to be 
replaced—Town of Lisbon v Yel¬ 
low Medicine and Lac qui Parle 


Counties, 172 NW 125, 142 Minn 
299. 

73. Neb—(Jul^chow v. Washington 
County, 116 NW 46. 81 Neb 275 
19 CJ p 705 note 38 

▼alnation as affected by existing 
private ditch 

The presence on the land of a pri¬ 
vate ditch does not deprive owner 
of right to compensation for land 
taken, but the jury in arriving at 
the fair value of the land should 
consider its condition as affected by 
the private ditch, and the question 
of crediting the owner on account 
of the ditch is a matter for the con¬ 
sideration of the commissioners in¬ 
dependent of the fair value of the 
land appropriated or award of dam¬ 
ages —Johnston v Drainage Dist 
No. 80 of Palo Alto County, 168 N 
W. 886, 184 Iowa 346 

74b Ill —Price v. Union Dist No 1 
Drain. Comrs., 97 NE 243, 253 

Ill 114 

19 C J p 705 note 39. 

76b Ill.—Reinke v. Chicago Sanita¬ 
ry Dist., 103 NE 236, 260 111 380 
19 C.J. p 706 note 40. 

76. OompensatioiL for existing im¬ 
provement 

In so far as the right of way for 
a drainage ditch included a portion 
of the right of way of a former 
drainage improvement, for which 
the owner had received compensa¬ 
tion, no additional sum should be 
allowed for the land thus taken.— 
Johnston v. Drainage Dist No 80 
of Palo Alto County. 168 NW. 886. 
184 Iowa 346. 


77. Ill—Shaw V Chicago Sanitary 
Dist. 108 NE 59. 267 Ill 216 

30 CJ p 706 note 41. 

78. Ill —Wheeler v Chicago Sanita¬ 
ry Dist, 110 NE 605. 270 Ill. 461. 

19 C J p 706 note 42 
78. Ill —Schlosser v Sanitary Dist. 
of Chicago 299 Ill 77, 132 N E. 
291. 

80. Ill—Vette v. Chicago Sanitary 
Di.st, 103 NE 241, 260 Ill 432 

19 C J. p 706 note 43 
Permanent structure 

The works of, and the diversion 
of water by, the sanitary district of 
Chicago, and the channel created by 
the latter’s diversion of water into 
the Illinois River, have, as far as 
rights of action against the sanitary 
district for damages are concerned, 
created a permanent structure — 
Meredosia Lake Drainage & Levee 
Dist V Sanitary Dist. of Chicago, 
268 111 App 93. 

81. Ind—Pitt.sburgh, C C & St L 
R Co V Machler, 63 N E 210, 158 
Ind. 159 

19 C J. p 706 note 45 
Deduction of. 

Benefits under eminent domain 
proceedings see the C J S. title 
Eminent Domain 177-184, al- 
' so 20 CJ p 813 note 56-p 826 
note 99. 

Damages from benefits see infra 8 
66 

Credit for old improvement 

A statute relating to the value of 
an old improvement, and requiring 
the commissioners to classify bene- 
flts, and to take same into consid- 
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under others compensation for land taken must be 
paid in money, and benefits cannot be deducted or 
the landowner required to accept payment by way 
of a credit on the benefits assessed,in the absence 
of an agreement to that efifect.®^ 

c. Proceedings 

Statutory provisions governing proceedings for as¬ 
sessment or recovery of damages from construction or 
maintenance of drains must be complied with, and a land- 
owner can bring an independent action for damages only 
when he had no opportunity to present his claim in a stat¬ 
utory proceeding. 

The provisions of drainage statutes governing 
proceedings for the assessment or recovery of dam¬ 
ages caused by the construction or maintenance of 
drains*^ must be complied with,®*** although in the 
absence of statutory provisions to the contrary rules 


applicable to civil actions generally apply in such 
proceed!ngs.*<» However, the statutory remedy is 
generally held to be exclusive, and a landowner can¬ 
not, as a rule, bring an independent action for dam¬ 
ages against the drainage district or other public 
authorities,*'^ but if no proceedings are taken by 
the drainage authorities to assess damages it has 
been held that the landowner, having been given no 
opportunity to present his claim, may recover his 
damages in an action at law.** 

Notice. Under statutes in proceedings to assess 
damages for land taken for a drain, notice must be 
served on all persons interested, generally in the 
same manner and with like cfifcct as process in civil 
cases.*® 

Review Under drainage statutes which gener¬ 
ally so provide,®® a landowmer aggrieved by the 


eration, and credit the value thereof 
to the parties owninK* the old im¬ 
provement. does not relate to the 
value of the land taken, which under 
other provisions must be allowed as 
a part of the damagres to the owner 
of the land —Johnston v. Drainage 
Dist No 80 of Palo Alto County. 
168 NW. 886. 184 Iowa 346 

Zujiiry to laAda overflowed is not 
a taking’ of the land so as to prevent 
balancing of damage against bene¬ 
fits.—Sain V Cypress Creek Drain¬ 
age Dist , 257 S W 49. 258 S W 529. 
161 Ark 529, certiorari denied 44 S 
Ct 634. 265 US 589, 68 L, Ed 1194. 
and error dismissed 45 S Ct 508, 268 
U S 675. 69 L. Ed 1151 

82. Ill —Juvinall v. Jame.sburg 

Drain Dist. 68 N E. 440, 204 Ill 
106 

19 C J p 706 note 46 

83. Ill—Elgin, J & E R Co V 
Hohenshell, 61 N E. 1102. 193 111. 
159 

84. Statutes held valid 

Okl —Carson v Oklahoma Dredging 
Co, 4 P2d 71. 152 Okl. 147 
Tenn—Obion County v Coulter, 284 
S W 372. 153 Tenn 469 

85. Ind —Papenbrook v. White, 141 
N.E 804. 194 Ind 17. 

19 C.J p 706 note 50 
Proceedings for assessment of com¬ 
pensation under emint nt domain 
provisions see the C J S title Em¬ 
inent Domain §5 276—318, also 20 
C J p 992 note 20—p 1058 note 35 
Time of filing application 
Ohio.—C. C, C & St L Ry. Co -v 
Joint Board County Com'rs, 5 Ohio 
N.P, N.S, 14 5 

Tenn.—Drainage Dist. No 4, Madi¬ 
son County, V. Askew, 204 S W 
984, 140 Tenn. 314. 

ITeoessary parties 

In an action against a drainage 
district for damages by a landown¬ 


er who has had no notice of the 
proceedings the petition is demur¬ 
rable for defect of parties if the 
drainage commissioner is not made 
a party defendant as required b> 
statute—Niblo v Drain Dist No 3, 
160 P 468, 58 Okl 639 

JmOub of Jurisdiction 

In a statutory proceeding for the 
assessment of benefits and damages 
for the construction of a drain, 
where the supervisors lost jurlsdie- 
tion by failure to assess and award 
damages in accordance with the 
statutory procedure, a party's appeal 
from the order to the county court 
did not invest them with juri.sdio- 
tion, and commissioners appointed 
by the court to hear the appeal ac¬ 
quired none—Guenther v Itiitkow- 
ski. 185 NW 639, 176 Wis. 180 

Damages may he assesBed in fa¬ 
vor of tracts of land, and the own¬ 
ers’ names need not be mentioned — 
Troeger V Roberts, 223 S W 796, 
284 Mo 36.3. 

Conclnsiveness of judgment 

Where a landowner appears at a 
statutory hearing and is afforded 
full opportunity to litigate the ques¬ 
tion of damages, resulting from the 
construction of a drain across his 
land, the Judgment is conclusive in 
the absence of an appeal —Beaufort 
County Lumber Co v Back Swamp 
Dist Drain Comrs., 94 S E. 457, 174 
NC. 647. 

Authority of court in which proceed¬ 
ings are pending 

Contractors constructing a catch 
basin in a ditch proceeding were 
under the directions and control of 
the circuit court in which proceed¬ 
ing was commenced, and any land- 
owner who felt aggrieved might 
apply to that court for relief — 
Pittsburgh. C, C. & St L Ry. Co 
V. Williamson, 123 N.E:. 478, 74 Ind 
App. 106. 


86 . Admissibility of evidence 

Minn—In re Judicial Ditch No. 2, 
175 NW. 102. 144 Minn 257— 

Town of I^lsbon \ Yellow Medi¬ 
cine and Lac qui Parle Counties, 
172 NW 125. 142 Minn 299. 

19 C J p 709 note 64 [g] 

Instmctlons 

Minn—In re Judicial Ditch No. 2, 
175 NW. 102. 144 Minn 257 

87. Mo—Greenvicll v A V Wills 
& Sons 239 S W. 578, 210 Mo App 
651 

Okl —(Parson v Oklahoma Dredging 
Co. 4 P2d 71. 152 Okl 147. 

19 C J p 707 note 51 

88. 17 S—Guardian Trii**! Co \ 
Kcilh CCA Ark, 69 F 2d 477, cer¬ 
tiorari denied 54 R Ct 862. 292 IT 
S 652. 78 LEd 1501 

Miss —Belzoni l>rainage Dist \ 
Cobb. 102 So 259, 137 Miss 393. 
N C —Sawyer v Camden Run Drain¬ 
age Dist, 102 SE 273. 179 N C. 
182. 

19 C T p 708 note 54 
Recovery of damages for injuries 
from defects or ob.structions see 
infra § 51 

Change In oonstmetion plan 

Landowner, for construction of 
drainage improvement on route 
changed without notice was entitled 
to damages, regardless of what he 
would have suffered from con.struc- 
tion on route ordered—Joint Board 
of County Com’rs v Lindemeyor, 
163 NE 919, 29 Ohio App 505. 

89. Tenn—Drainage Dust No 4, 
Madison County, v. Askew, 204 S. 
AV. 984. 140 Tenn 314. 

19 CJ p 709 note 62 

90. Validity of statutes 

(1) A statute providing that the 
only question tried on appeal from 
the assessment by the appraisers 
shall be the amount of benefit, there¬ 
by excluding an appeal from the as¬ 
sessment of damages, is invalid as 
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award as to the damages has the right to appeal 
therefrom.®^ However, possession of the land may 
be authorized to be taken pending an appeal as to 
the amount of compensation.®^ 

Certiorari will lie in a proper case to review pro¬ 
ceedings by a drainage district to condemn land for 
a drain,®® but not where a remedy by appeal is avail¬ 
able and adequate.®^ Where cerlif^ran is inade¬ 
quate, as where the defect in the order is jurisdic¬ 
tional, the order may be attacked directly by suit 
in equity, or col late rally.® •** 

§ 51. Injuries from Defects or Obstructions 

a Liability of district or county 

b. Liability of district or county officers 

c. Liability of contractor 

d. Proceedings 


a. Liability of District or County 

As a general rule drainage districts are not liable for 
injuries from defects or obstructions caused by negli¬ 
gence or tortious acts in the construction or maintenance 
of drains. Under some statutes they are liable for in¬ 
juries irrespective of wrongful purpose or negligence. 
They have been held liable in some cases, but not in oth¬ 
ers, for injuries caused by failure to complete, repair, or 
clean out drains. 

While a drainage district must use reasonable 
care and skill in the exercise of its privileges and 
powers,®® and has been held not entitled to main¬ 
tain a canal to the injury of the property of oth- 
ers,®7 as a general rule, in the absence of statute, 
a drainage district or county is not liable for inju¬ 
ries from defects or obstructions caused by negli¬ 
gence or tortious acts in the construction or main¬ 
tenance of drains or of structures appurtenant there¬ 
to;®® nor docs any liability attach because of dam¬ 
ages consequent solely upon the location and nature 


an unwarranted and arbitrary dis¬ 
crimination —Remis V Guirl Drain 
Co. 182 Tnd 36. 10.5 NE 496 

(2) However, it has i)een held that 
a judgment of a justice of the peace 
for damap:es in establishing' a right 
of way does not involve the free¬ 
hold, HO that the statutory provi¬ 
sion that the judgment “shall be 
final and con<*lusive’' and the fail¬ 
ure of the act to provide for an ap¬ 
peal does not violate any constitu¬ 
tional provision, nor can an appeal 
be taken undci the gciif ral statute 
allowing appeals—Niles Drain 
Com’rs V Harms, 87 N E. 277, 238 
111. 414 

(3) A state statute providing that 
an appeal from the award of com¬ 
pensation or damages or beneflt.s 
shall be from the award and from 
no other part of the dei ree, is valid 
—Orr V Allen, D C Ohio, 245 F 486, 
affirmed 248 U S 35 

91. Minn—Fletcher v Glencoe 
Ditching Co ]70 NW 592. 141 
Minn 440, rehearing denied 170 N. 
W 882, 141 Minn 440 
19 CJ p 709 note 64 
Time for taklngr appeal 
Ohio —Davidson v Frost, 26 Ohio 
Cir Ct., N S , 65 

Mistake in choice of remedy by 

appeal was held not waiver of i ight 
remedy by suit for equitable relief 
against assessng^nt—Guenther v. 
Rutkowski, 185 NW 639, 176 Wis 
180 

92- U S —Kaw Valley Drain Dist 
V. U. S Trust Co, Kan., 186 P. 
324, 108 C.CA 402. 

19 C J p 709 note 66. 

93. Minn.—Fletcher v Glencoe 
Ditching Co., 170 N W. 692, 141 
Minn. 440, rehearing denied 170 
NW. 882, 141 Minn. 440. 

19 C.J. p 709 note 67. 


94. Wash.—State v. King County 
Super. Ct. 71 P 601, 31 Wash. 32 

35. Wis—Guenther v Rutkowski, 
185 NW 639. 176 Wis ISO 

96. Miss—Moore v Swamp Dredg¬ 
ing Co. 88 So 522, 125 Miss S42 

97. Ariz—Roosevelt Irr Dist. v 
Beardsley Hand & Investment Co 
282 P 937. 36 ArIz 65 

Ditch as "permanent stmetnre" 

The digging of a ditch and the 
construction of an embankment or 
levee in connection Uietcwilh result¬ 
ing in the flooding of adjacent lands 
and conse'quent damage to crops is 
not a permanent structure w'lthin 
the contemplation of the law so as 
to be nonabatable as a nuisance — 
Farrow v Eldred Drainage and 
Deveo Dist . 268 111 App. 432 

98. Cal—Western Assur. Co of 
Toronto v Sacramento & San 
Joaquin Drainage Dist , 237 P 59, 
72 Cal App 68—I*roper v Sutter 
Drainage Dist., 200 P 664, 53 Cal 
App 576 

Ky.—Jackson v Hickman County, 60 
S W.2d 97, 248 Ky 827 
Minn—Deliel v Clay County. 210 
NW 626, 169 Minn 79 
Mo.—Schwepker v Little River 
Drainage Dist, App, 245 SW 400 
—D’Arcourt v. Little River Drain¬ 
age Dist. 245 SW 394, 212 Mo 
App 610, certiorari quashed Sup, 
State ex rcl D’Arcourt v Daues, 
253 S.W 966—Greenwell v A V 
Wills & Sons, 239 SW 578. 210 
Mo.App 651—Tant v Little River 
Drainage Dist, 238 SW 848, 210 
Mo App. 420—Arnold v. Worth 
County Drainage Dist No 1, 234 
SW. 349, 209 Mo.App. 220. 

Wis. —McMahon v. Lower Baraboo 
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River Drainage Dist., 200 N.W. 

366. 184 Wis 611 
19 C J p 709 note 70 
Liability of district for torts gener- 

allv see supra § 12 a. 

‘^Drainage districts are mnaicipal 
corporations in tin broadest sense 
of that term, i e, in the sense in 
which counties, school districts, and 
other public or quasi corporations 
are sometimes termed municipal 
corporations . . but 

are not municipal corporations in 
the restricted .sense of that term, 
and I are not! subject to the same 
rule as to liability for negligence 
as IS a municipality’—Hausgen v. 
Elsbcrry Dr.iinage Dist, 245 S W. 
401, 404 ceitiorari quashed State 

ex rcl Hausgen v Allen, 250 S W. 
90.5, 298 Mo 448 

Bapress statutory power to siie 
and he sued doe.s not render drain¬ 
age board liable in tort for dam¬ 
ages—Arundel Corporation v. Grif¬ 
fin. 103 So 4 22, 423. 89 Fla. 128, cit¬ 
ing Corpus Juris. 

Statute providing for assessment 
and payment of damages to land- 
owners for improvements proposed 
to be made in the district does not 
contemplate the allowance of com¬ 
pensation for damages resulting 
from negligence—Stephens v. Beav¬ 
er Dam Drainage Dist., 86 So 641, 
123 Miss 884 

Throwing down fences 

If liable in any event, since a 
drainage district possesses the char¬ 
acter of a municipal corporation, it 
is not liable in double damages un¬ 
der Rev St 1919 § 4243, for throwing 
down fences without giving six 
months* written notice to the own¬ 
er of adjoining cultivated fields — 
Carroll v Little River Drainage 
Dist., 237 S.W. 207, 208 Mo.App. 637. 
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of the improvement made,®® or naturally resulting 
from drainage carried on in a lawful, prudent man¬ 
ner,^ or because of accidental and occasional inju¬ 
ries,® or where negligent work was done where and 
as the landowner directed.® 

However, some authorities have held that drain¬ 
age districts or counties are liable for their negli¬ 
gence or other tortious acts causing defects or ob¬ 
structions resulting in injuries,^ at least where 
land so injured is not within the district and, un¬ 
der some statutory provisions, irrespective of the 
question of wrongful purpose or of negligence, one 
whose lands have been damaged by the prosecution 


or use of a drainage improvement may recover 
therefor in a suit against the district.® 

While a drainage district or county is not liable 
for an injury which results from the negligent man¬ 
ner in which the work is done by an independent 
contractor,^ the rule has been held not to apply 
where the injury was due to defective plans or meth¬ 
ods pursuant to which the work was done.® 

Failure to complete, maintain, or repair. Drain¬ 
age districts, or municipalities maintaining drains, 
have in some cases been held liable for injuries 
caused by failure to complete, repair, or clean out 
such drains,® but in others the rule exempting a 


99. Mo—Johnson v. Inter-Rivor 
Drainage Dist, 279 SW 60, re¬ 
versing. App , 267 S W 492—Sig¬ 
ler V. Inter-River Drainage Dist, 
279 SW 50. 311 Mo 176, revers¬ 
ing, App, 257 S W 487 
Tex.—^Jefferson County Drainage 
Dist No 6 V McFaddin. Civ.App., 
291 SW 322, affirmed McFaddin 
V Jefferson County Drainage Dist 
No. 6. Com App. 4 S W 2d 33 

1. Mo —Max V Barnard-Bolckow 
Drainage Dist. 32 S W 2d 583, 326 
Mo 723 

Tex—Jefferson County Drainage 
Dist No 6 V. McFaddin, Civ App. 
291 S.W 322, affirmed McFaddin 
v Jefferson County Drainage Dist. 
No 6 Com.App, 4 S W 2d 33 
Utah —Petersen v Cache County 
Drainage Dist No 6. 294 P 289, 
77 Utah 256 

Saxuage from opening of artlfloial 
channel 

One drainage district hy deepen¬ 
ing and enlarging its coulees had 
the right to accelerate the flow of 
waters through them so that they 
came suddenly instead of gradually 
upon a lower lying drainage district, 
and overtaxed the capacity of its 
bayou, so as to flood the land.s of the 
district; but .such district had no 
right to open an artifl< lal channel 
in Its lands which tended so to in¬ 
crease the flow of water therefrom 
as to exceed the drainage capacity 
of coulees and ditches of the lower 
lying district and to flood its lands. 
—Petite Anse Coteau Drainage Dist. 
v Youngsville Drainage Dist of Par¬ 
ish of Lafayette, 83 So. 446, 146 La 
161. 

Under statute Axing minimum 
flow of water in a sanitary district 
channel and requiring a sufficient 
flow so that It shall not be offensive 
or injurious, the minimum flow spec¬ 
ified IS not the quantity which the 
district is authorized to discharge 
into the river, so that it is not lia¬ 
ble for the flooding of land along 
the river merely because it dis¬ 
charged at a steady and uniform i 


rate a quantity of water in excess 
of the stated minimum, nor does 
the fact that the sanitary district 
violated the regulations of the >\ar 
department limiting the volume of 
water which could be drawn from 
Lake Michigan to discharge into a 
particular river, which restrittlons 
were imposed in aid of navigation, 
give an individual landowner along 
the river right of action for dam¬ 
ages caused by flooding her land — 
Kuhne v Sanitary' Dist of Chicago, 
128 NE 502, 294 Ill. 430 

2. US —In re Drainage Dist No 
7. DC Ark, 25 F Supp 372. af¬ 
firmed Luehrmann v Drainage 
Dist No 7 of Poinsett County, 
104 F 2d 696, certiorari denied 
Haverstick v Drainage Dist No 
7 of Poinsett County, Ark, 60 S 
Ct 141, 308 US 604, 84 L Ed 505. 
rehearing denied 60 S.Ct. 260, 308 
U S 638, 84 L Ed. 630 

3. Neb—Idlewild Farm Co v Elk- 

horn River Drainage Dist , 216 N 
W 817, 116 Neb 300—Idlewild 

Farm Co v Elkhorn River Drain¬ 
age Dist., 206 NW 741, 114 Neb 
134. 

4. Neb—Compton v. Elkhorn Val¬ 
ley Drainage Dist., 246 N W 340, 
124 Neb 299—Hopper v Elkhorn 
Valley Drainage Dist., 188 N W 
239, 108 Neb. 560 

N.C—Dunbar v Board of Com'rs of 
Albemarle Drainage Dist, 162 S 
E 386, 198 NC. 487—Spencer v 
Wills. 102 SE 275. 179 NC 175 
—Sawyer v. Camden Run Drain¬ 
age Dist.. 102 SE. 273, 179 N.C 
182 

Utah —Croft v. Millard County 
Drainage Dist. No. 1, 202 P 639, 
59 Utah 121 
19 C.J. p 710 note 71. 

Bxtent of liabUity 

Liability of drainage district for 
permitting foreign surface water to 
damage member’s land extends to 
damages caused by reason of volume 
of water passed on plaintiff’s land 
—Compton V. Elkhorn Valley Drain¬ 
age Dist., 233 N.W 468, 120 Neb. 94 
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—Compton V. Elkhorn Valley Drain¬ 
age Dist, 231 NW 685, 120 Neb 94 
Bights of purchassr of land 

Purchaser of land situated within 
drainage district is entitled to all 
rights subsequent to purchase, that 
vendor would have had as to dam¬ 
ages to land or crops caused by neg¬ 
ligence in construction or mainte¬ 
nance of such ditch—Miller v Drain¬ 
age Dist No 1 in Richardson Coun¬ 
ty, 199 NW 28. 112 Neb 206 

5. Ark—Drainage Dist No 7 v 
Haverstick. 53 S W 2d 589, 186 Ark 
374 

Til —Handfelder v East Side Levee, 
etc.. Dist, 194 Ill App 262 
Mo—Greenwell v A. V AVills & 
Sons, 239 SW 578 210 Mo App 

651—Lee v Inter-River Drainage 
Diet, App. 226 S.W 280--Schalk 
V Inter-River Drainage Dist, 
App , 226 S W 277. 

19 C J p 70S note 54 [a]. 

6. Tex—Jefferson County Drainage 
Dist No 6 V Langham, 76 S W. 
2d 484. 124 Tex 167 

19 CJ p 708 notes 67, 68. 

Care required of landowner 

Civil engineer purchasing land 
during construction of sanitary dis¬ 
trict canal, who built part of canal, 
was chargeable with greater degree 
of intelligence in protecting his 
rights than ordinary layman —Chris¬ 
tie V Sanitary Dist. of Chicago,. 256 
Ill.App 63 

7. Ill —Zuidema v. Sanitary DisL 
of Chicago, 223 Ill.App 138. 

19 C.J p 710 note 72. 

8. Ill —Myers Const. Co. v. Wood 
River Drainage & Levee Dist. of 
Madison County, Ill., 221 Ill App. 
473. 

19 CJ p 710 note 73. 

3. Ill —Lunger v. Chrisman, 145 
Ill App. 543. 

19 C.J. p 710 note 74. 

Betoppel to show oontemplated com. 
pletiou of work 

Ill.—Ringering v Wood River Drain¬ 
age & Levee Dist. of Madison 
County, Ill., 212 Ill.App. 170. 
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county or district from liability for the negligence 
of its officers or agents in constructing a drain has 
been applied to neglect on the part of such officers 
or agents to repair an existing drain.^® A dis¬ 
trict is not, of course, liable for negligent mainte¬ 
nance where the duty to maintain was not on it but 
on the landowner.^^ 

b. Liability of District or County Officers 

In the absence of statute to the contrary, the general 
rule is that drainage or county officers are personaliy iia- 
bie for injuries to land resulting from their negligent or 
tortious acts or omissions. However, except as otherwise 
provided by statute, such officers are not liable individ¬ 
ually for failure to clean out or repair drains. 

In the absence of a statute to the contrary, the 
general rule is that the officers of a drainage dis¬ 
trict or county are personally liable for injuries to 
land caused by defects or obstructions resulting from 
their negligent or tortious acts or omissions,^2 al¬ 
though this rule is not universal and under some 
statutes they are not liable in the absence of a 
showing that they failed to honestly exercise their 
best judgment and discretion in the discharge of 
their official duties,or for the negligence of per¬ 
sons employed by them on behalf of the district or 
county nor are they liable for damages resulting 
from construction done in a manner requested by 
the landowner^® or authorized by law,^"^ nor for a 
mistake in judgment or for an improper exercise 


of discretion in determining the method of drain¬ 
age and in some jurisdictions drainage commis¬ 
sioners are, by express statutory provision, relieved 
from liability for injuries due to negligence in the 
prosecution of the work, where they do not act with 
a corrupt or malicious intent.^® - 

While every landowner is entitled to the drain¬ 
age that he pays for, he is not, as a matter of course, 
entitled to have every acre of his land so thorough¬ 
ly drained that there is no danger of injury in an 
unusually wet season.20 

Failure to repair. Except where otherwise pro¬ 
vided by statute,2i drainage officers are not individ¬ 
ually liable for failure to clean out or repair 

drains.22 

c. Liability of Contractor 

A contractor excavating a ditch Is liable for negli¬ 
gence in performance of the work, for damages resulting 
from an unauthorized and substantial departure from 
the drainage plan, and for damages caused by his failure 
to complete the work. 

A contractor excavating a ditch for a drainage 
district is liable for negligence in performance of 
the work, 23 or for damages resulting from an un¬ 
authorized and suhstantial departure from the plan 
established in the proceedings,24 hut is not liable for 
injuries naturally resulting from carrying out the 
plan of drainage, where he exercises reasonable 


10. Ml<ch—Maffei v Berrien County, 
291 Isrw 234, 293 Mich 92 

Minn—Gaare v Clay County, 97 N. 
W 422, 90 Minn 530. 

Pailure to follow statutory pro- 
oedure to have ditch cleaned out 
or repaired precludes landowner from 
maintaininf? an action against the 
district for failure to clean out the 
drain —Montgomery v. Krouch, 186 
P 218, 77 Okl 51 

11. Neb—Idlewild Farm Co. v Elk- 
horn River Drainage Dist., 216 N. 
W 817, 116 Neb. .300 

12. Cal —Proper v. Sutter Drainage 
Dlst., 200 P. 664, 53 Cal.App. 576. 

Mich—Cobinco v. Robinson, 219 N. 

W. 704, 243 Mich'170. 

Utah.—Croft v. Millard County 
Drainage Dist No. 1, 202 P. 539, 
59 Utah 121. 

19 C J. p 710 note 79 
Liability of officers for torts general¬ 
ly see supra § 12 c. 

13. Ark—Ft. Smith Sewer Dist. No. 
2 V Moreland, 127 S W. 469, 94 Ark. 
380, 21 Ann.Cas. 957. 

19 C.J. p 711 note 80. 

Buglnssr wlio makss plans and spo- 
dfleations for a drainage district is 
not responsible therefor to a property 
owner since such plans and specifica¬ 
tions are, under the statutory pro- 


< edure, in the end the work of the 
court which Anally approves them — 
Bard v Board of Drainage Com’rs of 
Hickman County, 27 S W 2d 968, 234 
Ky. 263. 

Idu Ill —Thompson v Hughes, 121 
NE 387, 286 Ill. 128, affirming 
210 IllApp. 462 

Mo —Hausgen v Elsbcrry Drainage 
Dist, App, 245 SW 401, certiorari 
quashed State ex rel Hausgen v 
Allen, 250 S.W. 905, 298 Mo 44 8 

15. Cal—Hilton v Oliver, 269 P. 
425, 204 Cal 535, 61 A.L.R 297. 

16. Ill—Thompson v Hughes, 121 
N-B. 387, 286 Ill. 128, affirming 
210 Ill.App 462 

17- Ark.—Gray v. Doyle, 269 S.W 
679, 206 Ark 841. 

18. Mich,—Cobinco v. Robinson, 219 
N.W 704, 706, 243 Mich. 170, cit¬ 
ing Corpus Juris. 

19 C.J. p 711 note 81. 

19. Ark.—^Wood v. Conway County 
Drain. Dist. No. 2, 161 SW 1057, 

110 Ark. 416—Ft Smith Sewer 
Dist. No. 2 V. Moreland, 127 SW 
469, 94 Ark 380, 21 Ann.Cas. 957 

90u Ill.—Thompson v. Hughes, 210 

111 App 462, affirmed 121 N.E. 387, 
286 IlL 128. 

21. IlL—Thompson v. Hughes, 121 N. 
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E 387, 286 Ill. 128, affirming 210 

III App 462 

22. Okl —Montgomery v. Krouch, 
186 P 218, 77 Okl. 61. 

23. Ark—Stanton-White Dredging 
Co V Braden, 208 S.W 698, 137 
Aik 127 

Mo —Creenwell v A. V. Wills & 
Sons, 230 SW 578, 581, 210 Mo. 
App 651, citing Corpus Juris. 

N C —Spencer v. Wills, 102 S.E. 275, 
179 NC 175 

N D —^Weller v. Mulgrew & Sons Co., 
l‘»2 NW 969, 49 ND 636. 

19 CJ. p 711 note 86. 

24. Ky —Bard v. Board of Drainage 
Com’rs of Hickman County, 27 S. 

IV 2d 968, 234 Ky 263 

N.C.—Spencer v. Wills, 102 S E 275, 
179 N.C. 175 
Measure of damages 

Where plaintiff, suing for trespass 
by construction of ditch on his farm, 
had received compensation for Its 
construction, but claimed deviation 
from plans, extent of trespass and 
resulting damages could not be de¬ 
termined without considering the 
ditch as located and the compensa¬ 
tion paid —Fletcher v Glencoe Ditch¬ 
ing Co. 170 NW 882, 141 Minn 440, 
denying rehearing 170 N.W. 592, 141 
Minn. 440. 
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carc.2® So a contractor who enters upon land and 
digs a ditch is liable to the landowner for trespass 
where the proceedings to establish the ditch were il¬ 
legal and void.26 He is also liable for damages 
caused by his failure to complete the work under¬ 
taken by him.27 

d. Proceedings 

Except as otherwise provided by drainage statutes, 
rules applicable to civil actions generally apply in ac> 


tions to recover damages for injuries from defects, ob¬ 
structions, or nonconstruction. 

Except as otherwise especially provided by drain¬ 
age statutes,28 rules applicable to civil actions gen¬ 
erally apply in actions to recover damages for in¬ 
juries from defects, obstructions, or nonconstruc¬ 
tion, against drainage districts or counties, officers 
thereof, and contractors, with respect to time to 
sue,29 parties,20 p]eadings,2i issues, proof, and vari- 
ance,22 burden of proof,23 admissibility^^ and 
weight and sufficiency^^ of evidence, questions of 


25. us —Roland v Jumper Creek 
Drainage Dist. D C Fla , 4 F 2d 7l*> 

Miss —Moore v Swamp Dredging Co , 
88 So 522. 125 Miss 842. 

Mo—Oreenwell v A V Wills & Sons. 
239 S.W 578. 581, 210 Mo App 651, 
citing Corpus Juris —Tant v. Little 
River Drainage Dist, 238 SW 848, 
210 Mo App 420. 

19 C.J p 711 note 86. 

Xdablllty for death 

Contractor excavating channel in 
shallow part of ocean, in construct ing 
drainage canal, need not, after f han- 
nel is completed, erect harriers to 
prevent persons from falling into 
channel, and is not liable for the 
death of one who drowned in such 
channel—Brown v. Bigelow, 30 Ha¬ 
waii 132. 

26. Mich—Walters v Chamberlin. 
32 NW 440, 65 Mich 333 
Measure of damages is the differ¬ 
ence in the market value of the land 
as a whole ImmediaUly before con¬ 
struction of the ditch and immf^dlate- 
ly after—Fletcher v Glencoe Ditch¬ 
ing Co, 170 NW 592, 141 Minn 440, 
rehearing denied 170 N W. 882, 141 
Minn. 440. 

27. Wis —Bradley v. Wisconsin 
Drainage Co, 195 N W. 705, 181 
Wis 601 

19 CJ. p 711 note 88. 

28. Ifotice of claim 

Written notice of damage claim 
arising out of negligent construc¬ 
tion or maintenance of drainage 
ditch is a condition precedent to ac¬ 
tion therefor, under a statute so pro¬ 
viding.—Bartels v. Drainage Dist 
No 2 of Dakota County, 240 N.W. 
434, 122 Neb 340 
Statute of llmitatious 

A statute providing that suits 
against drainage districts for dam¬ 
ages must be instituted within one 
year after construction means that 
such suits must be instituted within 
one year after completion of the 
work — Drainage Dist No 7 v Hav- 
erstlck, 53 S W.2d 589, 186 Ark. 374. 

29k U.S —Guardian Trust Co v. 
Keith, C.CA.Ark, 69 F 2d 477. cer¬ 
tiorari denied 54 S Ct 862, 292 U.S 
652, 78 LBd. 1501. 

Ill.—^Meredosia Lake Drainage & 
Levee Dist. v. Sanitary Dist. of 


Chicago. 268 Ill.App 9.3—Christie 
v. Sanitary Dist of Chicago, 256 
Ill App 63 

30. Ark —Drain.3ge Dist. No 7 v 
Haverstick. 53 S W 2d 689, 1S6 Ark 
374 

Ill —Coal Creek Drainage & Levee 
Dist V Sanitary Dist of Chic.qgo. 
167 NE 807, 336 Ill. 11. reversing 
254 Ill App 289 
Joinder of parties 

An independent contractor could 
not projierly be joined with a .sani¬ 
tary district, under the provisions of 
a drainage statute, in a statutory 
count of a declaration in an at tion 
for damage to crops by the overflow 
of lands—Zuidema v Sanitary Dist 
of Chicago. 223 111 App 138. 

31. Cal—Proper v Sutter Drainage 
Dist, 200 P 664. 53 Cal App 676. 

Ill—Moredosia Lake Drainage & 
Levee Di‘-t Sanifary Dist of 

Chicago, 268 Ill App. 93. 

Complaint held suf^cieut to state 
cause of action 

Ark—Keith v Drainage Di.st No 7, 
24 SW2d 875. 181 Ark 30 
Cal —Staub v Muller, 60 1* 2d 283, 
7 Cal 2d 221. 

Complaint held Insufficient to state 
cause of action 

Ill —Christie v. Sanitary Dist of 
Chicago. 256 Ill App. 63 
Ind—Nash v. State, 184 N.E. 169. 
205 Ind 22 

Ky —Bard v Board of Drainage 
Com’rs of Hickman County, 27 S. 
W2d 968, 234 Ky 263 
Neb—Bartels v Drainage Dist No 
2 of Dakota County, 240 N.W. 434, 
122 Neb 340 

Proper construction held matter of 
defense in action for damages result¬ 
ing fiom improper construction.—. 
Keith V. Drainage Dist. No. 7, 24 S 
W.2d 875, 181 Ark. 30. 

32. Ill —Coal Creek Drainage & 
Levee Dist v Sanitary Dist. of 
Chicago, 167 NE 807, 336 Ill. 11, 
reversing 254 Ill App 289—Christie 
V. Sanitary Dist. of Chicago, 256 
Ill App 63. 

33. 111.—Coal Creek Drainage & 
Levee Dist. v. Sanitary Dist. of 
Chicago, 167 N.E. 807, 336 Ill. 11, 
reversing 254 llLApp. 289. 

Minn.—^Fletcher v. Glencoe Ditching 
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Co, 170 NW. B»2, 141 Minn 440, 
rehearing denied 170 N W. 882, 141 
Minn 440 

Neb —Compton v. Elkhorn Valley 
Drainage Dist, 246 N W. 340, 124 
Neb 299 

Utah—Petersen v. Cache County 
Drainage Dist No 5, 294 P 289, 
77 Utah 256 

34. Ark—Keith v. Drainage Dist. 
No 7 of Poinsett County, 36 SW 
2d 59. 183 Ark 384 

Cal—Staub v. Muller, 60 P 2d 283, 
7 Cal 2d 221. 

Ill —Coal Creek Drainage & Levee 
Dist. V Sanitary Dist. of Chit ago, 
167 NE 807 336 Ill 11, reversing 
254 Ill App 289 

Minn —Fletch<*r v Glencoe Ditching 
Co, 170 NW 592, 141 Minn 440, 
rehearing denied 170 NW 882, 141 
Minn 440 

Utah—l»etorsen v Cache County 
Drainage Dist No 6, 294 P 289, 77 
Utah 256 

35. Minn—Fletcher v Glencoe 

Ditching Co, 170 NW 592, 141 

Minn 440, rehearing denied 170 N 
W. 882, 141 Minn 440 

Judgment cannot be based on mere 
guess, in action against drainage dis¬ 
trict for damage, although the law 
does not require plaintiff to prove 
damages with mathematical accura¬ 
cy—Petersen v Cache County Diain- 
age Dist. No. 6, 294 P. 289, 77 Utah 
256 

Evidence held sufficient 

(1) To sustain court's findings — 
Jefferson County Drainage Dist No. 
6 V. Langham, Tex Civ App, 81 S.W. 
2d 747, error dismissed. 

(2) To sustain verdict and judg¬ 
ment for plaintiff.—Meek v. Eldred 
Drainage and Levee District, 10 N E. 
2d 367, 291 Ill.App. 623—Ringenng v. 
Wood River Drainage & Levee Dist. 
of Madison County, IIL, 212 lll.App. 
170. 

Evidence held insufficient 

(1) To sustain verdict or Judgment 
for plaintiff 

Cal.—Hilton v. Oliver, 269 P. 425, 204 
Cal. 636, 61 A.L.R. 297. 

Ill.—Zuidema v. Sanitary Dist. of 
Chicago. 223 ULApp. 138. 
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law and fact,*® instructions,®*^ findings of fact by 
the court,®* and verdict and judgment ®® 

In some jurisdictions, under express statutory 
provisions therefor, attorneys’ fees may be recov¬ 
ered by plaintiff in case judgment is rendered 
against the district,^® provided proper notice of in¬ 
tention to sue has been given in accordance with 
the terms of the statute 

§ 52. Injury to and Obstruction of Drains 

One whose lands are injured because of another’s ob¬ 
struction of or interference with a public dram is enti¬ 
tled to relief therefrom or damages therefor; and under 
some statutes one who obstructs, injures, or destroys a 
public dram is liable for damages resulting therefrom. 
A district may require the removal of an obstruction, and 
in a proper case injunction will lie to prevent or to re¬ 
quire the removal of an obstruction. One landowner can¬ 
not close or obstruct a mutual dram without the consent 
of the others, and unauthorized use of or interference 
with such a dram by third persons may be enjoined. 


§ 52 

A landowner who has been assessed for the con¬ 
struction and maintenance of a drainage ditch is 
entitled to have the ditch serve his land to the full 
extent of the original plan and the duty is im¬ 
posed on all persons not to injure, obstruct, or in¬ 
terfere with such ditches;^® hence, irrespective of 
any statutory jirovision, one whose lands are in¬ 
jured because of another’s obstruction of or inter¬ 
ference with a public drain is entitled to relief 
therefrom or damages therefor.**^ The legislature 
has power to provide for the recovery of damages 
caused to ditches, in a proper proceeding against 
the wrongdoer hence, under statutes so provid¬ 
ing, one who obstructs, injures, or destroys a pub¬ 
lic drain may be held liable in a civil action for any 
damages resulting from such act.'*® 

A drainage district may, in a proper case, require 
the removal of an obstruction to the flow of a 


Utah —Petersen v. Cache County 
DrainaK^' lU^t. No 5, 294 P 280, 
77 Utah 256 

(2) To establish defendant's nepli- 
Renoe—Petersen v Cache County 
Diainaffe Dist No 6, supra 

(*t) To establish other matters — 
Compton V Klkhorn Valle\ I)ram«is'e 
Dist, 246 NW 240, 124 Nch 209 

36. Mo—l-ice V Inter-IiiviT Dtain- 
ape Dist, App, 226 SW 280— 
Sohalk V Inter-Kiver Drainapt 
Dist, App. 226 SW 277 

N D—Welh*r v Mulpreu & Sons Co, 
102 N W 069. 49 N D 636 
Evidence held insufficient 

(1) To lake case to jury—Coal 
Cn^ek Drainage & Ijf vet Dist v San- 
itar\ I^ist of Chitago, 167 NK 807, 
336 Ill 11, re\eisinp 254 Ill App 289 

(2) To take question of defend¬ 
ant's negligence to the jury—Peter¬ 
sen V Cat he County Drainage Dist 
No 5, 294 1». 289. 77 Utah 256 

On conlllctlner evidence questions 
of fact are for the jury —Sigler v. 
Inter River Drainage Dist, App, 257 
SW 4 87. revelsed on other grounds 
279 SW. 50, 311 Mo 125 

Motion for directed verdict is prop¬ 
erly denied where there is sufficient 
evidtncc to go to the jui>.—Farrow 
V Ultired Drainage and Levee l^ist, 
268 Ill.App 432. 

37. Farticnlar instructions held 
proper 

Ark —Keith v Drainage Dist No 
7 of Poinsett County, 36 S W 2d 59, 
183 Ark 384. 

Ill —Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist of Chicago, 
167 NE 807. 336 Ill. 11. reversing 
254 Ill App. 289. 

Particular instructions held improper 

Ark —Keith v. Drainage Dist No. 7 
of Poinsett County, 36 S W 2d 59, 


183 Ark. 384—Stanton-White, 
Dredging Co v Braden. 208 S W. | 
598 137 Ark 127 

111—Coal Creek Drainage & Levee 
Dist v Sanitary Dist of Chicago, 
167 NE 807. 336 Ill. 11, reversing 
254 Ill App 289 

38. Specific findings held control¬ 
ling as against general findings — 
Staub V Muller, 60 P 2d 283, 7 Cal 
2d 221. 

Construction of findings 

Tex —Jefferson County Drainage 
Dist No. 6 v. Langham. Civ.App, 
81 S W 2d 747, error dismissed. 

39. Judgment held excessive 

La—Taglialavore v. Caernarvon 
llrainage Dist, 96 So 665, 153 La 
811. 

Verdict held not excessive 

Mirh —Cobinco v Robinson, 219 N. 
W. 704, 24 3 Mich 170 

40. Ill—Zuidema v Sanitary Dist 
of Chicago, 223 Ill App 138. 

19 C.I p 708 note 60. 

Statute held valid 

Ill—Smith V Chicago Sanitary Dist., 
103 N.E 254, 260 111 453 

19 CJ p 708 note 60 La] 

41. Ill —Wheeler v. Chicago Sani¬ 
tary Dist, 110 N.E 605, 270 Ill 
461 

19 CJ p 708 note 69. 

42. Mere oral consent of drainage 
officer, tor obstruction of ditch, giv¬ 
en without hearing and notice to 
landowners affected, does not author¬ 
ize such obstruction —Ro> ce v. Frye 
Lettuce Farm, 42 P.2d 444, 181 Wash 
157 

43. Ky.—Taylor Coal Co v Board of 
Drainage Com'rs of Ohio County, 
225 S W. 368, 189 Ky. 793 

Wis —Cranberry Creek Drainage 

Dist. V Elm Lake Cranberry Co, 
174 N.W. 554, 170 Wis. 362. 
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44. Minn —Olson v Roseau County, 

205 NW" .172. 164 Minn 452 

Mo —I’altcn v Thomas, 246 S W. 61, 
212 Mo App 367 
19 C J p 712 note 91 

Resort to statutory proceedings 
for removal of obstructions was held 
unnecessary —Dargcrt v Dietrich, 
177 NW" 861, 171 Wis 584. 

Right to abate nuisance 

l.iandouner, after drainage district 
ignored protest as to nuisance creat¬ 
ed by a break in outlet ditch, had 
right to enter and abate nuisance 
—Olney Springs Drainage Dist v. 
Auckland, 267 1* 605. 83 Colo. 610. 

Contributory negligence 

In an action for damming the head 
of a lateral, overflowing plaintiff’s 
lands, and resulting in the destruc¬ 
tion of his corn c rop, plaintiff was 
nc>t guilty of contributory negligence 
in filling up the openings to another 
lateral on the south side of his lands, 
to prevent water from flow'ing onto 
his lands—Patten v Thomas. 246 S. 
W". 61, 212 Mo App 367. 

45. Iowa —Kimball v Board of 
Sup'rs of I’olk County, 180 N.W. 
988. 3 90 low^a 783. 

46. Minn —Anderson v McCulley, 
225 NW 152, 177 Minn 287 

19 CJ p 731 notes 89, 90 
Extent of UabUity 

A recovery was authorized for any 
imury to public drainage ditc-h due to 
slack from defendant’s mine, al¬ 
though no part of ditch passed 
through defendant’s land, and de¬ 
fendant cannot complain that recov¬ 
ery was sought for injury to ditch 
from Its souri e to its mouth w'here 
slack was deposited throughout en¬ 
tire length of ditch—Taylor Coal 
Co. V Hoard of Drainage Com’rs of 
Ohio County, 225 SW 368, 189 Ky. 
793. 
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stream;^7 likewise, in a proper case, an injunction 
will he to prevent the obstruction of, or interfer¬ 
ence with, a dram or to require the removal of such 
an obstruction,^* although a drainage district's 
rights in this respect extend only to the preserva¬ 
tion of drainage.^® 

Drains established by mutual consent. When a 
drain established by mutual license, consent, or 
agreement of adjacent or adjoining landowners is 
once constructed, none of the parties interested may 
close or obstruct it without the consent of all;®® 


and injunction will lie to prevent it.®^ Injunction 
will lie also in favor of the contributing landown¬ 
ers to prevent unauthorized use of, or interference 
with, the drains by third persons.®^ 

Proceedings. Statutory provisions with respect 
to the procedure to be followed to require the re¬ 
moval of obstructions to drains must be complied 
with ;®* but, except as otherwise provided by drain¬ 
age statutes, rules applicable to civil actions gener¬ 
ally apply in actions to secure relief from or to re¬ 
cover damages for injuries to and obstruction of 
drains, with respect to time to sue,®^ parties,®® 


47. Ill—Dettmer v Illinois Termi¬ 
nal R Co . 123 N E. 37, 287 Ill 613. 

Ky—Louisville & N. R Co v. Ohio 
County Drainage Com’r, 281 S W. 
494, 213 Ky 630. 

19 C.J. p 712 note 92. 

Work as condition precedent to pay¬ 
ment 

Where a drainage district is obli¬ 
gated to pay the cost of the removal 
of an obstruction by a railroad com¬ 
pany. the latter may be required to 
do the work before being paid there¬ 
for —People ex rel Drainage Com’rs 
of Union Dist No 2 of the Towns 
of Momence and Ganeer, III v Chi¬ 
cago. E. I. Ry Co., 258 IllApp. 636 

48. Kan—State v. Riverside Drain¬ 
age Dist of Sedgwick County, 254 
P. 366. 123 Kan. 46, rehearing de¬ 
nied 255 P 37. 123 Kan 393 

Minn —Felepe v. Town of America. 

219 NW 158, 174 Minn 317 
Neb—Fladcr v Central Realty & 
Investment Co., 206 N W 966, 114 
Neb 161 

Wash—Boyce v Frye Lettuce Farm, 
42 P.2d 444, 181 Wash 157—Otto- 
meier v Spokane County, 234 P. 
1036. 134 Wash 121. 

Wis —Cranberry Creek Drainage Dist. 
v Elm Lake Cranberry Co., 174 N. 
W 554, 170 Wis. 362 
19 C.J. p 712 note 93. 

Damages 

(1) Actual damages need not be 
shown to have been sustained by 
plaintiff—Melrose v Cutter, 34 N.E. 
695, 159 Mass. 461 

(2) However, it has been held that 
where plaintiffs showed no present 
or prospective damage, they were 
not entitled to enjoin adjoining land- 
owners from maintaining ditch open¬ 
ing into county ditch through their 
land.—Dullard v Phelan, 215 N W. 
965, 204 Iowa 716. 

Banellt from ditch proceeding as | 
property right | 

Where a benefit is derived from a 
ditch proceeding and the land as¬ 
sessed therefor, it becomes a prop¬ 
erty right, appurtenant to the land, 
and not to be taken or impaired, even 
through governmental action, except 
by due process of law; hence, an in¬ 


junction will lie to enjoin a town 
and its highway officials from remov¬ 
ing and to compel restoration of a 
road embankment designed in part 
to divert waters formerly cast on 
plaintiff's lands, and for which his 
land was assessed for benefits in the 
ditch proceedings—Lupkes v Town 
of Clifton. 196 NW 666. 167 Minn 
493 

Protest by district 

That landowners constructed dam 
over drainage district's protest did 
not entitle district to mandatory in¬ 
junction, construction being rightful 
—Jefferson County Drainage Dist 
No 6 V Southwell. Tex Civ.App., 
32 S W.2d 895, error refused. 

Beauty or assthetic environment 
cannot Justify the construction and 
maintenance of a dam alleged to be 
interfering with a drainage canal — 
Jefferson County Drainage Dist No. 
6 v Southwell, supra. 

Railroad held entitled to reasonable 
time to remove tiestle over drainage 
ditch and build new bridge after en¬ 
try of mandate —Louisville & N R 
Co V Ohio County Drainage Com’r, 
281 SW 494, 213 Ky 630. 

Protection of nonparty riparian 
owners cannot be the object of a suit 
by a drainage district seeking an in¬ 
junction against a landowner’s dam 
—Jefferson County Drainage Dist. 
No 6 V Southwell, Tex Civ.App, 32 
S W 2d 895, error refused 

Injunction held properly refused in 
absence of sufficient showing of in¬ 
jury or obstruction 
La—Town of, Leesville v. Kapotsy, 
127 So 729. 170 La 297. 

Tex.—Jefferson County Drainage 
Dist No 6 V. Southwell, Civ.App., 
32 S W.2d 895, error refused. 

49. Protection of navigation 

That drainage canal might con¬ 
stitute navigable stream did not en¬ 
title drainage district to enjoin land- 
owners’ dam, not interfering with 
drainage—Jefferson County Drainage 
Dist. No. 6 v Southwell, Tex.Glv. 
App., 32 S W 2d 896, error refused. 

50. Iowa.—^Allen v. Berkheimer, 186 
N.W. 683, 194 Iowa 871. 

19 C.J. p 636 note 95, p 712 note 96. 
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Nominal damages 

Where the evidence was not in con¬ 
dition to enable the court to say what 
damages were sustained by reason of 
the wrongful damming of a ditch, 
only nominal damages were allowed 
— Allen V. Berkheimer, supra. 

Drain wholly on land of one proprie. 
tor 

The fact that a drain constructed 
by mutual agreement of two land- 
owners, by mi.«ttake as to the location 
of the boundary line, is constructed 
wholly on the land of one of them, 
will not Justify such owner, after 
utilizing the drain, in obstructing it 
—Hall V Pfnister, 96 IllApp 159 

51. Minn —Munsch v Stetler, 124 
NW. 14, 109 Minn 403, 134 Am S.R 
785, 26 L R A .N S , 727 

19 CJ. p 712 note 97. 

Injunction held properly refused in 
absence of showing of injury or 
breach of agreement.—Perry v. Buck¬ 
ingham, 199 P 486, 70 Colo 253 

52. Ill—Adams v Abel, 125 NE 
320, 290 Ill. 496—Kenilworth Sani¬ 
tarium V Kenilworth, 77 N E 226, 
220 Ill 264. 

Neb.—Goff v Weiss, 203 NW 956, 
113 Neb 599. 

Damage to defendant and to a 

highway, by closing up of unlawful 
drain, to a greater extent than land¬ 
owners would be damaged by suffer¬ 
ing the connection is no defense.— 
King V Manning, 136 N.E 730, 305 
111. 31. 

53. Wis —Lemonweir River Drain¬ 
age Dist. V. Chicago, M, St. P & 
P. Ry. Co., 225 N.W. 132, 199 Wis. 
46. 

54. Delay In brlnginiT suit held not 
to show an implied consent to un¬ 
lawful connection with mutual drain¬ 
age system, since landowners noti- 
ffed defendants to disconnect shortly 
after the connection was made — 
King V. Manning, 136 N.E. 730, 305 
Ill. 31. 

56. Ky.—^Taylor Coal Co. v. Board 
of Drainage Com'rs of Ohio Coun¬ 
ty, 226 S.W. 868, 189 Ky. 793. 
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pleading,®® burden of proof,5*^ and admissibility®* 
and weight and sufficiency®* of evidence. 

§ 53. Vacation or Abandonment of Drains 

Where authorized by statute, proposed or existing 
drains may be abandoned. 

In the absence of statutory authority therefor, 
an established dram cannot be abandoned.®* Un¬ 
der the provisions of some statutes, however, a pro¬ 
posed drainage work may be abandoned, on petition 
by a certain proportion of the landowners, at any 
time before the contract is awarded;®^ and, under 
other provisions, there may be a vacation or aban¬ 
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donment of an existing drain,®* provided private 
rights are not interfered with or impaired.®* 

§ 54. Offenses Incident to Construction, 
Maintenance, or Use 

Under some statutes it is an offense to obstruct. In¬ 
jure, or destroy a public drain, or to drain a meandered 
body of water. 

In some jurisdictions, under statutes so provid¬ 
ing, it is an offense for any person to obstruct, in¬ 
jure, or destroy a public drain ;®^ and, under some 
statutes, It is an offense to dram a meandered body 
of water.®® 


DRAINS 


II. ASSESSMENTS AND SPECIAL TAXES 


§ 55. Power to Levy Generally 

Within constitutional limitations the matter of drain¬ 
age assessments is addressed to legislative discretion, and 
ordinarily the power of a drainage district to impose such 
assessments must find its source in statutory grant. While 
drainage assessments are ‘‘taxes'* in a broad and general 


sense, they do not fall within the more restricted mean¬ 
ing of such term. 

Within constitutional limitations the legislature 
may authorize imposition of special assessments to 
pay the cost of drainage imyirovements,®® or vali- 


56. Petition held enAcient 

Ky —Taylor Coal Co. v Board of 
Drainage Com’rs of Ohio County, 
supra. 

57. La—Caillouet v. Coguenhem, 35 
So. 385. Ill La 60 

19 CJ p 712 note 91 [a] 

58. Mo—Patten v Thomas, 246 S. 
W 61, 212 Mo.App 367 

69. Bvldence held sufficient 

(1) To sustain flnding of damage 
to plaintiff 

Minn —Felepe v. Town of America, 
219 NW 158, 174 Minn 317. 

Wis —Cranberry Creek Drainage 

Dist V Elm Lake Cranberry Co., 
174 NW 554, 170 Wis 362. 

(2) To sustain verdict for plaintiff 
—Anderson v. McCulley, 225 NW. 
152, 177 Minn 287 

(3) To establish that obstruction 
was proximate cause of damage — 
Patten v Thomas, 246 S W. 61, 212 
Mo.App 367 

Bvidenoe held inenfficient to war¬ 
rant issuance of injunction —Burt- 
Washington Drainage Dist v. Rob¬ 
erts-Rose Ranch Co., 168 N.W. 192, 
102 Neb 667. 

60. Statute providing for repair of 

drains does not authorize abandon¬ 
ment thereof.—Griebel v Board of 
Sup’rs of Clinton County, 202 N W. 
379. 200 Iowa 143. 

61. Ill.—Bissell v Edwards River 
Drain. Dist., 102 N E. 99Q. 269 Ill. 
594. 

19 C.J. p 712 note 1. 1 

68 . Mich —^Plynn Tp. v. Woolman, 
96 N.W. 667, 133 Mich. 608. 

19 C.J. p 712 note 2. 

IFnffnlahed dralA 

Statutory provlsiong relative to 


the discontinuance of drainage 
ditches cannot be Invoked to discon¬ 
tinue a ditch in any drainage district 
previous to completion of construc¬ 
tion of the improvement contem¬ 
plated in the establishment of the 
district —Hatchell v Board of Drain¬ 
age Com'rs of Hickman County, 229 
S W 1036, 191 Ky 246 
Partial use held not **abaudonment” 
The fact that a water shortage did 
not render use of ditch in its usual 
capacity necessary would not con¬ 
stitute an abandonment of the ditch, 
unless such lack of use was contin¬ 
ued for the statutory period or long 
enough to indicate an intention to 
discontinue the use of the ditch 
permanently—Bowman v. Bradley, 
270 P 919, 127 Or 45 

63. Ohio —Tussing v. King, 60 N E 
986, 65 Ohio St 10. 

19 C J. p 712 note 3 
Restoration of possession to owner 
On abandonment by city of drain¬ 
age canal, servitude was ipso facto 
extinguished restoring full posses¬ 
sion of land to owner —Passera v 
City of New Orleans, 118 So. 887, 167 
La 199, followed in Geiser v City of 
New Orleans, 119 So. 73, 167 La 347 
Corpus Juris quoted in a case in¬ 
volving the discontinuance and dis¬ 
solution of a drainage district —Muf- 
fett V. Black, 92 S.W.2d 74, 78, 263 
Ky. 199 

64. Minn—Phillips v. Webb. 146 N 
W 1100, 125 Minn. 300. 

19 C J. p 697 note 42 Ic], p 711 note 
89. 

Bridge IS not within the term “oth- 
I er works'* as used in a statute mak¬ 
ing it an offense to build any fence, 

I dam, or other works across a drain 
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or ditch since the term comprehends 
an obstruction —Houck v Little 
Drainage Dist, 119 S W.2d 826, 343 
Mo. 28. 

Malice need not he shown in a 

prosecution under a statute making it 
a penal offense unlawfully to ob¬ 
struct and inlure a public ditch.— 
Toops V State, 92 Ind 13. 

03. Eltatute held inapplicable to per¬ 
sons acting under the express au¬ 
thority of a law subsequently enact¬ 
ed, and for the accomplishment of 
public purposes—Dowlan v Sibley 
County, 31 NW 517. 36 Minn 430. 

66. U S.—Chesebro v Los Angeles 
County Flood Control Dist, 59 S. 
Ct 622. 306 U S. 45*), 83 L Ed 921, 
affirming City of Los Angeles v 
Los Angeles County Flood Control 
Dist. 80 P2d 479. 11 Cal.2d 396. 
appeal dismissed in part 69 S.Ct. 
104, 305 U S 564, 83 L Ed. 356. 
Fla—Bedell v Lassiter, 196 So. 699— 
Martin v Dade Muck Land Co , 116 
So. 449. 95 Fla. 630, appeal dis¬ 
missed M B Gams Properties v. 
Martin. 49 S Ct. 25, 278 U S 660, 
73 LEd. 605. 

Ind —Harmon v Bolley, 120 N E S3. 

187 Ind. 611, 2 A.L R 609. 

Tex —Ogbum V. Barstow Ward Coun¬ 
ty, Tex . Drainage Dist, Civ.App , 
230 S W. 1036, error refused. 

BegiBlative latitude 

In making special assessment, 
wider latitude of action is accorded 
to the legislature than to an admin¬ 
istrative body —Martin v Dade Muck 
Land Co. 116 So 449, 95 Fla 530 ap¬ 
peal dismissed M. B Garris Proper¬ 
ties v Martin, 49 S.Ct. 25, 278 U.S. 
560, 73 L.Ed. 605. 
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date previous assessments if not of an arbitrary 
character,and may provide means for determin¬ 
ing the cost of drainage and fix the principles on 
which such cost shall be apportioned.®^ The courts 
have upheld the validity of acts of this character,®® 
although holding invalid statutes which are arbi¬ 
trary in character or which otherwise violate pro¬ 
visions of the organic law.^® 

As the power to construct drains, when necessary 


for the public health, convenience, or welfare, may 
be conferred on drainage districts, counties, or oth¬ 
er subdivisions of the state, or on designated local 
officers, so, likewise, the power to levy assessments 
to pay for the improvement may be delegated to 
such authorities, and the validity of statutes author¬ 
izing the cost of constructing, improving, or re¬ 
pairing drains to be levied on lands benefited there¬ 
by has been uniformly upheld where a public pur¬ 
pose was involved.71 As a rule, the authority of a 


67- Ark—Sain v Cypress Creek 
Drainage Dist . 257 S W 49. 258 S 
W 637. 161 Ark 529. certiorari de¬ 
nied 44 set 634. 265 US 589. 68 
L.Kd 1194, and error dismissed 45 
set 508. 268 U.S. 675, 69 L. Ed 
1151 

Fla.—Dover Drainage Dist v. Pan¬ 
coast. 135 So 518, 102 Fla 267 

68. Tenn—Obion County v Coulter, 
284 SW 372. 153 Tenn. 469 

69. U S —Ingraham v Hanson, 56 

set 511. 297 US 378, 80 L Ed 
728, affirming llansoff v Burris 46 
P.2d 400, 86 Utah 424—Drainage 
Dist No 2 of Crittenden County, 
Ark, V. Mercantile-Commerce Bank 
& Trust Co of St Louis. Mo . C C 
A.Ark. 69 F 2d 138, certiorari de¬ 
nied Mercantile-Commerce Bank & 
Trust Co of St Louis v Drainage 
Dist No 2 of Crittenden County, 
Ark. 55 set 77. 293 US 566, 79 
L Ed 665—Everglades Drainage 

Dist V Florida Ranch & Dairy 
Corporation, CCA Fla, 74 F 2d 914, 
rehearing denied 75 P.2d 1013 

Ark—Watson v Damett, 88 S W 2d 
811, 191 Ark 990—James v Board 
of Com’rs of Greene and Craighead 
Counties Drainjtge Dist. 292 SW 
983, 173 Ark 517—Pfeiffer \ Ber- 
tlg, 217 SW 791. 141 Ark 531 

Cal.—Hershey v Reclamation Dist 
No 108. 254 P 542. 200 Cal 550, 
followed in Browning v. Reclama¬ 
tion Dist. No 108, 254 P. 551, 200 
Cal. 799 

Fla.—Dover Drainage Dist v Pan¬ 
coast. 135 So 518. 102 Fla 267— 
Richardson v Hardi'c. 96 So 290, 
85 Fla 510—Bannemian v Catts, 
85 So 336. 80 Fla 170. 

Ill.—Hunt Drainage Dist v. Schwer- 
er, 16 N E 2d 737, 369 Ill 330—Bay 
Bottoms Drainage Dist v Slokes, 
126 N.E 716, 291 Ill 68—People v 
Peeler. 125 NE 306, 290 Ill 451. 

Iowa—Payne v Missouri Valley 
Drainage Dist No 1. 272 N W 

618, 223 Iowa 634—Ward v Board 
of Sup’rs of Pottawattamie Count>, 
241 NW. 26, 214 Iowa 1162—Board 
of Sup’rs of Pottawattamie Coun¬ 
ty v Board of Sup'rs of Harrison 
County, 241 N.W. 14, 214 Iowa 655, 
motion denied Board of Sup’rs of 
Harrison County v. Board of 
Sup’rs of Pottawattamie County, 54 
S.Ct. 47, appeal dismissed 54 S.Ct. 


125, 290 US 595, 78 L Ed. 523— 
Board of Trustees of Monona-Har- 
rison Drainage Dist. No 1. v 
Board of Sup’rs of Woodbury and 
Monona Counties, 197 N.W 82, 198 
Iowa 117 

Ky —Henshaw v. Holt, 89 S.W.2d 313. 
262 Ky 19. 

Mont —In re Mossmain Drainage 
Dist. 300 P 280. 90 Mont. 1. 

N D —Northern Pac. Ry. Co. v. Sar¬ 
gent County, 174 NW 811, 43 N D 
156 

Or —Drainage District No. 7 of 
Washington County v. Bernards, 
174 P 1167. 89 Or 531. 

Tex —Ogburn v Barstow Ward Coun¬ 
ty, Tex.. Drainage Dist, Civ App , 
230 SW 1036. error refused. 

Utah—Millard County v. Millard 
Countv Drainage Dist No 1, 46 P. 
2d 423. 86 Utah 475—Elkins v. 
Millard County Drainage Dist No 
3. 294 P 307. 77 Utah 303 
Va —Strawberry Hill Land Corpora¬ 
tion v Starbuck, 97 S E 362, 124 
Va 71 

Wash—Snohomish County v. An¬ 
drews. 257 P 851. 144 Wn^h 320 
Wis —Lewiston I>rainage l>ist v 
Diehl, 279 N W. 45, 227 Wis 372 

Ad valorem tax 

(Jeneral conditions of Everglades 
drainage distiict was held to afford 
basis for statute authorizing special 
ad vahirerii tax —Marlin v. Dade 
Muck Land Co, 116 So 449, 95 Fla 
530, appeal dismissed M. B. Gams 
Properties v Martin. 49 S Ct. 26, 278 
U S 560, 73 L Ed. 506. 

Bonhle taxation 

(1) Such a statute has been held 
valid as against the objection that it 
imposed a double tax on the land — 
People V Sacramento Drain. Dist., 
103 P. 207, 155 Cal. 373—19 C J p 714 
note 7. 

(2) Ad valorem drainage district 
tax was held not to constitute double 
taxation —Martin v Dade Muck Land 
Co, 116 So 449, 96 Fla 530, appeal 
dismissed M. B Gams Properties v. 
Marlin, 4 9 S Ct. 25, 278 U.S. 660, 73 
L Ed 605. 

Omission of psrsoaaltj^ 

Legislature may levy reasonable 
special ad valorem taxes on land in 
Everglades drainage district with¬ 
out including personal property.— 
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Martin v. Dade Muck Land Co., su¬ 
pra, 

TO Ala.—Robertson v. Collins, 117 
So. 415, 218 Ala. 54 
Ark.—State ex rel. Murphy v. Cherry, 
67 S.W2d 1024, 188 Ark. 661 
Cal—Islais Co v Matheson, 45 P2d 
326, 3 Cal 2d 667, followed in 46 
P.2d 332. first case. 3 Cal 2d 762, 
and 45 P 2d 332, second case. 3 Cal. 
2d 763. and 45 P 2d 333, first case. 3 
Cal 2d 764. 

Fla—State ex rel Neafle v Board of 
Com'rs of Everglades Drainage 
Dist, 190 So. 712—State ex rel 
Sherrill v Milam, 153 So 100, 113 
P'la. 491—Martin v. Dade Muck 
Land Co. 116 So. 449, 96 Fla, 630, 
appeal dismissed M B Garris 
Properties v. Martin, 49 S Ct 25, 
278 V S. 560, 73 L Ed 606—Redman 
V. Kyle, 80 So. 300, 76 Fla 79 
Idaho—Booth v Groves, 256 P. 638, 
43 Idaho 703. 

Ill—Marshall v Commissioners of 
Upper Cache Drainage Dist, 144 N. 
E 321, 313 Ill 11 

Iowa,—^Kimball v. Board of Sup’rs of 
Polk County, 180 N W. 988, 190 
Iowa 783 

N J —Midland Tp., Bergen County, v. 
Borough of Maywood. 76 A 453, 80 
N J Law 76. affirmed 82 A. 1134, 82 
N.J Law 741. 

N M —Lake Arthur Drainage Dist. v. 

Field, 199 P 112, 27 N M 183 
Ohio.—Cottrell v Board of County 
Com'rs of Paulding County, 24 
Ohio NP.N.S., 281. 

Wash—Malim v Benthien, 196 P. 
7. 114 Wash. 633 

WiB.—In re Cranberry Creek Drain¬ 
age Dist, 231 N.W. 588, 202 Wis. 
64. 85 A.L.R. 242 

71- U S —Duval Cattle Co. v. Hemp¬ 
hill. C.CA.Fla.. 41 P2d 433 
Anz.—li- re Bonds of Drainage Dist. 
No. 4, in and for Maricopa County, 
193 P. 833, 22 Ariz 31. 

Fla—Jinkins v. Entzminger, 136 So 
785, 102 Fla. 167, followed In State 
V. Upper St. Johns River Nav. 
Dist., 135 So. 784, 102 Pla 183— 
Martin v. Dade Muck Land Co.. 116 
So. 449, 96 Fla. 630, appeal dis¬ 
missed M. B. Garris Properties v. 
Martin. 49 S Ct. 26, 278 U.S. 560, 73 
L.Ed. 505. 

Ill.—Drainage Com’rs of North Fork 
Special Drainage Dist v. Commis- 
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drainage district to levy assessments must be sought 
in express or implied statutory grant,*^2 their taxing 
powers being limited to those conferred by stat¬ 
ute. Persons dealing with a drainage district are 
charged with notice of the limitations of its taxing 
power,74 but, having been granted taxing powers, 
a drainage district is responsible for the exercise of 
such powers to provide for payment of its lawful 
obligations.75 An unauthorized drainage tax is il- 

legal.76 

Drainage assessments as "taxes.** In a very broad 
and general sense drainage assessments may be re¬ 
garded as “taxes,”77 ^nd the levying of assessments 
IS an exercise of the taxing power ;78 but in a 
stricter sense drainage assessments are not to be 
regarded as “taxes” within the general, legal ac¬ 
ceptation of the word,79 nor within the meaning of 
such term as employed in statutes,*® nor do they 
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ordinarily fall within the purview of such term as 
used in constitutional provisions regulating the im¬ 
position or assessment of “taxes.”*l 

Delegation of power to priz/ate corporations or 
associations. In some jurisdictions it has been held 
that the legislature may authorize the organization 
of private corporations for the purpose of con¬ 
structing drains, and confer on them the power to 
levy assessments on the lands benefited thereby 
but statutes granting to private corporations the 
power to levy assessments against landowners who 
have not consented thereto have been held void as 
to such landowners *3 a constitutional provision 
authorizing the legislature to vest “corporate au¬ 
thorities of cities, towns, and villages” with power 
to make local assessments does not authorize such 
fiowcr to be conferred on private corjiorations or 

individuals.*4 


sioners of Rector Spec-ial Drain¬ 
age Dist, 107 NE 895. 266 Ill 
536 

Mo—TJttle River Drainage Dist v 
L.a.s.sater, 29 S W 2d 716. 325 Mo 
493 

SC—Dillon Catfish Drainage T»lal v 
Bank of Dillon. 141 SE 274, 143 
SC 178 

Tenn—State v Powers. 137 SW 
1110. 124 Tenn 553 
Tex —Ogburn v Rarstow, Ward 
County Tex. Drainage Dist. Civ 
App . 230 SW 1036. error refused 
Va—Strawberry ITIll Land Corpora¬ 
tion V Starbuck, 97 S E 362, 124 
Va 71 

19 CJ p 712 note 6 
Delegation of taxing pow«r generally 
see Constitutional Law § 140 f 
72. Ark —Rosselot v Greene & Law- 
ien«.e Drainage Dist, 207 S W. 219. 
137 Ark. 53 

Fla—Stale ex rel Hurner v. Cul- 
breath, 192 So 814 

Seorganizatlon of district to come 
within statute 

Laws 1913 p 238 S lb authorizing 
the levy by any drainage district or¬ 
ganized under that act of a uniform 
tax of not more than fifty cents an 
acre, to pay expenses of organization, 
eti , has no application to a district 
organized under statutory provisions 
existing prior to 1905, and not re¬ 
organizing under the Act of 1913, as 
permitted by S 62, and L1913 p 
265 § 58, providing, relative to drain¬ 
age districts, that proceedings begun 
under sections repealed by Act April 
8, 1906, L 1905 p 190, may be com¬ 
pleted under the act of 1913, and 
that, where districts have been in¬ 
corporated, under such repealed sec¬ 
tions, rights or obligations shall not 
be nullified or invalidated, and § 61, 
permitting officers of districts or¬ 
ganized prior to 1905 to proceed un¬ 
der the article to which the act of 


1913 is amendatory', do not authorize 
a district organized prior to 1905 to 
exercise poivers of taxation granted 
by ihe act of 1913 without reor¬ 
ganizing thereunder—Squaw Creek 
Drainage Dist No 1 v Hopper, 245 
SW 1092, 213 Mo App 27. 

73. Ark —Rosselot v Greene & 
Lawrence Drainage Dist, 207 S W. 
219, 137 Ark 51 

Fla —Stale ex rel Root v Crandon, 
155 So 667, 115 Fla 153 
Miss—Bank of Commerce & Trust 
Co v Commissioners of Talla¬ 
hatchie Drainage Dist No 1, 138 
So 558, appeal dismissed Brown v 
Bank of Commerce & Trust Co, 53 
set 6, 287 US 563, 77 L Ed 497. 
Mo—Bushnell v Mississippi & Pox 
River Drainage Dist of Clark 
County, 111 SW2d 946. 233 Mo 
App 921, transferred, see 102 SW 
2d 871, 340 Mo 811 
Utah —Campbell v Millard County 
Drainage Dist No. 3, 269 P 1023, 
72 Utah 298 

74- Utah—Campbell v Millard 
County Drainage Dist. No 3, 269 P- 
1023, 72 Utah 298. 

75. Fla—Morgan v. State ex rel 
Garrett. 171 So 310, 126 Fla 534 

76. Ill.—People v Prather, 175 NE 
658, 343 Ill 443, 74 A L R. 874 

Effect of curative act see infra § 
67. 

77. Idaho.—Lister v. Riddle, 296 P 

771, 60 Idaho 431—Heffner v. 

Ketchen, 296 P 768, 50 Idaho 435. 

Miss.—Waits V Black Bayou Drain¬ 
age Dist, 185 So 577 

78- Ark—Martin v. Reynolds, 188 S. 

W. 4, 125 Ark 163 
19 C.J p 714 note 11. 

79. Minn —Township of Normania 
V. Yellow Medicine County, 286 
N.W. 881, 205 Minn. 451. 

19 C.J. p 714 note 9. 
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80. Idaho —Heffner v. Ketchen, 296 
P 768, 50 Idaho 435. 

Mips—H uston v Mayo, 82 So. 334, 
120 Miss 523. 

81. Ga.—^Witherow v. Board of 
Drainage Com’rs of Powder 
Springs Creek Dr.iin.ige Dist No. 2, 
117 SE 329, 155 Ga 476. 

Idaho —Heffner v Ketchen, 296 P. 
768, 50 Idaho 435—Booth v Groves, 
255 P 638, 43 Idaho 703 
Mo —State ex rel Drainage Dist. No. 
28 of New Madrid County v. 
Thompson, 41 S W 2d 941, 328 Mo. 
728. 

Mont —Slate ox rcl Preebourn v. 
Yellowstone County. 88 P 2d 6, 108 
Mont 21—In re Valley Center 
Dram Dist. Big Horn County. 211 
P 218, 64 Mont 545 
N M —Lake Arthur Drainage Dist. v. 
Board of Com’rs of Chaves County, 
222 P. 389, 29 NM 219 
19 CJ p 711 note 10 
Roqtairement of nnlformlty 

Const art 4 § 31. authorizing spe¬ 
cial assessments for property bene¬ 
fited by diainage system, constitutes 
an exception to the limitations placed 
on general assembly’s power by 
Const art 9 § 9, requiring all taxes 
levied by municipal corporations to 
be uniform —^North Wichert Drain¬ 
age Dist V. Chamberlain, 173 N E. 
90, 340 Ill. 644—Marshall v Com¬ 
missioners of Upper Cache Drainage 
Dist., 144 N.E. 321, 313 Ill. 11 

82. Ind —Liberty Tp. Drain. Ass’n 

V Brumback, 68 Ind. 93. 

19 C J p 714 note 13. 

83. Ky.—Cypress Pond Drain. Co. 

V Hooper, 2 Mete 350. 

19 C.J. p 714 note 14. 

84. Ill.—Harward v. St. Clair & 
M. Levee & Drainage Co., 51 lib 
130. 

19 C.J. p 714 note 15. 
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Construction and repeal of statutes. The power 
to levy assessments for the construction of drains 
can be exercised only when gp-anted in clear and 
unmistakable terms, and statutes purporting to grant 
such power must be strictly construed as against 
those asserting the right to exercise it,*® although 
under statutes declaring that the drainage laws are 
remedial in character they may be open to a rule 
of liberal construction.*® Different provisions of 
statutes of this character should be construed to¬ 
gether so as to effectuate the true legislative in¬ 
tent,*7 although specific provisions may be deemed 
exclusive and controlling over general law.** The 
rules governing the repeal of statutes generally, and 
the effect thereof on existing statutes and proceed¬ 
ings thereunder, are applicable to the repeal of 
drainage laws,*® and the law in force at the time 
that a drainage tax or assessment is levied con¬ 
trols,®® although a law authorizing assessment of 
the cost of improvement of a ditch to care for wa¬ 
ter coming from an upper district has been held 
applicable to a district organized before its enact¬ 


ment. ®l 

Contribution. It has been held within the legis¬ 
lative power to require a drainage district whose 
land has been benefited by construction, enlarge¬ 
ment, extension, or improvement of ditches or drains 
within an adjoining district to contribute its just 
proportion of the cost.®2 

§ 56. Purposes of Levy or Assessment 

a. In general 

b. Maintenance, repairs, and improve¬ 

ments 

c. Payment of indebtedness 

a. In (General 

The purposes for which drainage assessments may be 
levied must be within the authorization of the statutes 
and constitution. 

Drainage authorities may levy assessments for 
purposes permitted by applicable provisions of the 
constitution or statutes and for none other,®* as 


85. Colo —Henry Wilcox & Son v 
Riverview Drainagre Dist, 25 P.2d 
172. 93 Colo 115 

Iowa—Fitchpatrick v Fowler, 138 
N.W 392. 157 Iowa 216. 

19 C J p 715 note 17. 

Amendment Increasinflf burdens 
Only clear expression of legrisla- 
tive intent will Justify interpretation 
of amendment to drainage district act 
making radical change in law as to 
assessments —Henry Wilcox & Son 
V Riverview Drainage Dist-, 25 P. 
2d 172. 93 Colo 115 
Provision construed as eliminated 
Provision that drainage taxes shall 
have forte and effect of judgment 
and execution may be regaided as 
eliminated—Martin v Dade Muck 
Land Co. 116 So 449, 95 Fla 530, 
appeal distni.ssed M B Garris Prop¬ 
erties V Martin. 49 S.Ct 25, 278 U.S. 
660, 73 LEd 505. 

88 . Mo—Stale ex rel Davidson v 
Missouri State Life Ins Co, 65 S. 
W2d 182, 228 Mo App 38. 

87- Cal —Richardson v Browning, 
214 P 281, 61 Cal App 110. 

88 . Mont —State ex rel Valley 
Center Drain Dist. v Board of 
Com’rs of Big Horn County, 5i P. 
2d 635. 100 Mont. 581 

89. Ark.—Deaner v. Gwaitney, 108 
S.W 2d 600, 194 Ark 332—Security 
Mortgage Co. v. Herron. 296 S W 
363, 174 Ark. 698. 

Mont.—State ex rel. Freebourn v 
Yellowstone County, 88 P.2d 6, 108 
Mont 21. 

Or.—^Drainage Dist. No. 7 of Wash¬ 
ington County V. Bernards, 174 P 
1167, 89 Or. 631. 

19 C.J. p 715 note 19. 


90. La—State ex rel Howard Ken¬ 
yon Dredging Co. v Miller Gravity 
Drainage Dist No 3, 192 So 529, 
193 La 915—Ascension Red Cy¬ 
press Co v New River Drainage 
Dist, 143 So 270, 175 La. 300 

InappUcability of repeulod statute 
Assessment of cost of repairing 
drainage ditch on theory of amount 
of water discharged by each district 
under statutes repealed before work 
was initiated was held error.—Board 
of Sup’rs of Pottawattamie County 
V Board of Sup'rs of Harrison Coun¬ 
ty. 241 N W 14. 214 Iowa 655. mo¬ 
tion denied Board of SupTs of Har¬ 
rison County V Board of Sup’rs of 
Pottawattamie County, 54 S Ct. 47, 
appeal dismissed 54 S.Ct. 126, 290 U 
S. 595, 78 L Ed 523. 

91. Iowa —^Ward v Board of Sup'rs 
of Pottawattamie County, 241 N 
W 26, 214 Iowa 1162. 

98. Ill —North Wichert Drainage 
Dist V. Chamberlain, 173 N.E. 90, 
340 Ill. 644 

Statutes coutemplatta^ proportionate 
payments 

Statute contemplating payment by 
counties of proper proportion of cost 
for ditch repair was held not void as 
giving one county authority to assess 
property In another—Todd County v 
Morrison County, 234 N.W. 693, 182 
Minn 375. 

93. Ark.—Hopson v. Oliver, 298 S. 

W. 489. 174 Ark 659. 

Fla—Halifax Drainage D*ist. of Vo¬ 
lusia County v. State, 185 So. 123, 
134 Fla. 471. 

Ill —Schwartz v. Commissioners of 
Big Lake Special Drainage Diet., 
138 N.E. 665, 307 Ill. 209. 
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La —State ex rel Ascension Red 

Cypress Co v. New River Drainage 

Dist, 87 So 310, 148 La 603 
19 C J. p 715 notes 21, 22. 

Bridges 

(1) Drainage Act 1913 2, 14, 18, 

19, 26, 30, 42, 43, and 47 authorize 
drainage districts to levy tuxes and 
disburse funds for the building of 
bridges over ditches intersecting 
public highways—Stale ex rel Ash¬ 
by V. Medicine Creek Drainage Dist.. 
224 S.W. 343, 284 Mo 636. 

(2) Drainage district, organized 
and functioning under Acts 1905 p 
190, as amended, independently of 
Acts 1913 p 232, was held not em¬ 
powered to levy taxes for construc¬ 
tion of bridge across highway—State 
ex rel Vance v Nodaway Drainage 
Dist No 1, 281 SW 410, 313 Mo. 
302—State ex rel McWilliams v. 
Little River Drainage Dist , 190 S. 
W 897, 269 Mo. 444. 

(3) Expenses of underpinning rail¬ 
road bridge piers necessitated by 
deepening drainage ditch should be 
assessed against district, where rec¬ 
ord and pleadings do not show 
bridge crossed natural watercourse 
instead of artificial ditch.—Beaver 
Drainage Dist. No 3 v. Cleveland C., 
C & St. L. Ry Co., 179 N.E. 429, 347 
Ill 122. 

Draiiuige of artifloial waten 

Reclamation district may levy as¬ 
sessment to provide drainage for ar¬ 
tificial waters as against contention 
that such function belongs exclusive¬ 
ly to a drainage district.—^Whyler v. 
Reclamation Dist. No. 2047, 264 P. 
672, 89 GaLApp. 322. 
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in the case of levies to pay preliminary expenses.®^ 
Where the constitution authorizes the levy of as¬ 
sessments for corporate purposes only, the legis¬ 
lature has no power to authorize a levy of assess¬ 
ments by the authorities of a drainage district for 
expenses incurred prior to the incorporation of the 
district nor can an assessment be made to cover 
prior illegal assessments and interest thereon.^® 
Where the improvement is abandoned as not feasj 
ble, a special assessment may be levied to pay the 
expenses necessarily incurred in determining wheth¬ 
er the improvement should be made,®7 and, on disso¬ 
lution of a drainage district, the legislature may 
validate assessments for expenses of necessary pre¬ 
liminary work.^* On the other hand, it has been 
held that in event of dismissal of proceedings for 


§ 56 

establishment of a proposed drainage district, the 
costs and expenses of preliminary work may not be 
assessed against such proposed district.®® 

Disclosure of purposes. It has been held that 
drainage authorities may not assess an amount with¬ 
out disclosing on inquiry the items and purposes 
of the proposed expenditure.^ 

b. Maintenance, Repairs, and Improvements 

Under statutory authorization drainage districts may 
levy assessments for maintenance, repair, or improve¬ 
ment of existing systems; but they may not levy for one 
purpose under authority to levy for a different purpose, 
as by assessing for new work under statutes aliowing as¬ 
sessments for repair. 

Authority may be granted drainage districts to 
levy assessments for maintenance^ and for re- 


TlooA control I 

Flood control and benefit to public | 
safety and health may be held bene¬ 
ficial to drainage district as whole, 
authorizing ad valorem tax on lands 
therein —Martin v Dade Muck Land 
Co, 116 So 449. 95 Fla 530, appeal 
dismissed M B Garris Properties v 
Marlin, 49 S Ct 25, 278 US 660, 73 
L Ed 505 

Payment of legal claims 

Statute providing tax for mainte¬ 
nance and payment of legal debts, 
was held to comprehend payment of 
all legal claims against drainage dis¬ 
trict —MoFaddin v Jefferson County 
Drainage Dist. No 6, 4 S W 2d 33, 
affirming, Tex Com App , Jefferson 
County Drainage Dist No 6 v Mc- 
Fadden, Civ.App, 291 SW 322. 
Sewers 

A city sewer system has been held 
not within the contemplation of the 
drainage laws, since such laws refer 
to the drainage of surface waters 
and not to the disposition of city 
sewerage from toilets, baths, and 
catch basins —Dowdell v City of Ar¬ 
tesian, 212 NW 489, 51 S D. 120. 

94 . Mo—Slate ex rel Davidson v. 

Missouri State Life Ins Co, 66 S. 

W.2d 182, 228 Mo App 38. 

Costa of extension of corponite pe¬ 
riod and boundaries 

(1) Under some statutes levy of 
a tax to pay for preliminary costs is 
authorized only when the district is 
first organized.—Squaw Creek Drain¬ 
age Dist No. 1 V. Hopper, 245 S.W. 
1092, 213 Mo.App. 27. 

(2) A proceeding by a drainage 
district organized prior to 1906 to ex¬ 
tend its corporate life and take in 
additional territory under Rev.St. 
1909 §§ 5499. 5600, and L.1913 p 266 
S 62, preserving to such districts the 
right to proceed under such sections, 
was not a reorganization of the dis¬ 
trict under the law of 1913, so as to 
entitle it to exercise the powers of 
taxation conferred by that law in 


view of § 53 as to the proceedings 
for reorganization thereunder; and 
the failure to reorganize under L 
1913 p 232, cannot be treated as a 
mere technical irregularity, to be 
overlooked under a liberal construc¬ 
tion because of the remedial char¬ 
acter of the object sought to be ac¬ 
complished, in view of the require¬ 
ment that on organization or re¬ 
organization a majority of acreage 
shall sign articles to that effect, and 
in view of the fact that the owners 
of the additional land taken in were 
permitted no part in determining 
whether a majority had been secured 
—Squaw Creek Drainage Dist No. 1 
v. Hopper, supra 
Kevel tax 

It has been held that a level tax is 
only authorized in lieu of an assess¬ 
ment of benefits, and not as a pre¬ 
liminary tax to pay certain expenses 
in a district in which the cost of 
constructing the drainage works is to 
be obtained by levying a tax under 
I the assessment plan —Squaw Creek 
Drainage Dist, No 1 v. Hopper, su¬ 
pra 

Uniform tax to roimbnme oonnty 

Until claim of county for money 
county expended for preliminary ex¬ 
penses of organizing drainage dis¬ 
trict IS outlawed, county court has 
authority to levy uniform tax to re¬ 
imburse county; and county court, 
although making order dismissing all 
proceedings in connection with drain¬ 
age district, was not precluded, even 
after term closed, from making 
further orders with regard to dis¬ 
trict, and could thereafter assess 
uniforip tax to cover preliminary ex¬ 
penses, subject only to five-year limi¬ 
tations statute —State ex rel David¬ 
son V. Missouri State Life Ins. Co, 
65 S.W.2d 182, 228 Mo App. 38. 

95. Ill.—Herschbach v. Kaskaskla 

Island Sanitary & Levee Dist , 106 

N.E. 942, 265 111. 388, Ann.Cas. 

1917C 977. 


96. Cal —Finnan v Reclamation 

Dist No 273, 148 P 277, 162 P 
1197, 26 Cal App 714. 

19 C J. p 716 note 24. 

97. Kan —Fidelity Nat. Bank & 
Trust Co V Morris, 273 P. 425, 127 
Kan 283 

19 C.J. p 715 note 25 

98. Ark—Thibault v. McHaney, 177 
S W 877, 119 Ark 188 

19 CJ p 715 note 26 

99. Okl —Fry v. Swift, 22 P 2d 94, 
164 Okl 4. 

1. NY —Stoltz v Water Power and 
Control Commission of Conserva¬ 
tion Department. 17 N Y S 2d 361, 
258 App Div 440 appeal denied 18 
NYS2d 750. 259 App DIv 777. 

2. US—^Hidalgo County Drainage 
Dist No 1 v Creath, CCA Tex., 
68 P 2d 119, certiorari denied 64 
set 562, 291 US. 684, 78 L Ed. 
1071 

Ark—Hopson v Oliver, 298 S W. 489, 
174 Ark 659 

Miss —Self V Indian Creek Drainage 
Dist No 1, 128 So 339, 168 Miss. 
7 

Mo —Graves v. Little Tarklo Drain¬ 
age Dist No. 1. 134 SW.2d 70 
Tenn —Grooms v Board of Directors 
of Middlefork and Spring Creek 
Drainage Dist No. 1, 72 S W 2d 
772, 167 Tenn. 689. 

Tex—McFaddin v. Jefferson County 
Drainage Dist. No. 6, Com App, 4 
S W.2d 33, affirming Jefferson 
County Drainage Dist No 6 v. Mc- 
Fadden, Civ.App., 291 S W. 322 
Contlnnlng power 

The statute authorizing boards of 
supervisors of drainage districts to 
levy maintenance taxes provides for 
a continuing power to assess such 
taxes—Graves v. Little Tarkio 
Drainage Dist. No. 1, Mo., 134 S.W, 
2d 70. 

Sxbaiuitioa of asseMied benefits 

That all of the assessed benefits 
of a circuit court drainage district 
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pairs,3 or for extensions and improvements of exist¬ 
ing systems but the right to levy such assessments 
may be exercised only where the power to do so is 
conferred by statute, •'‘statutory authority to complete 
a drainage project does not authorize assessments 
to pay for maintenance or repair,® and authority to 


levy for repairs does not authorize assessments to 
pay for new and original work,*^ nor for enlarging 
or deepening a ditch.® In some jurisdictions it is 
held that lands which were not assessed for the con¬ 
struction of a drain cannot be assessed for repairs,^ 


had been exhausted did not render a 
maintenance lax levied by district’s 
board of supervisors subject to limit¬ 
ing provisions of statute authoriz¬ 
ing such boards to make additional 
levies if amount levied under stat¬ 
ute concerning duty of boards to 
levy a tax on property to which 
benefits have been assessed is insuf¬ 
ficient to pay cost of works set out 
in plan for reclamation—Graves v 
Little Tarkio Drainage Dist No 1, 
supra 

Mandatory duty to levy for malnte. 
nance 

Neb—Ritter v Drainage Dist No 1 
of Otoe and Johnson Counties, 291 
NW 718. 1*17 Neb 866—Moonev v 
Drainage Dist No 1 of Richardson 
County. 252 NW 910, 126 Nth 

219 

Materiality of enpenditnree for origi¬ 
nal construction 

The amount spent by circuit court 
drainage district, organized to re¬ 
claim land, for original construction 
in the year following its organization 
was immaterial with respect to pow¬ 
er of district’s board of supervisors 
to levy a maintenance tax to pay 
warrants issued for reconstruction of 
the mam ditch, levees, and laterals 
—Graves v Little Tarkio Drainage 
Dist No. 1, Mo, 114 SW2d 70 

Neceesity of actual expenditure 

Mere fact that current expenses of 
a circuit court drainage district 
organized to reclaim land and the 
amount spent by such district for 
current maintenance prior to Septem¬ 
ber 1 of any >ear do not equal 
amount of maintenance tax proposed 
to be collected during such year is 
not a limitation on power of dis¬ 
trict’s board of supervisors to levy 
and collect a tax under statute au¬ 
thorizing board of supervisors of a 
drainage district to levy maintenance 
taxes—Graves v. Little Tarkio 
Drainage Dist. No. 1, supra. 

Payment of prior debt for mainte¬ 
nance 

A board of supervisors of a cir¬ 
cuit court drainage district, organ¬ 
ized to reclaim land, could properly 
levy a ten per cent maintenance tax 
in 1938 for a certain amount and ap¬ 
ply proceeds thereof to current ex¬ 
penses and current maintenance for 
1938, and the excess, if any, in pay¬ 
ment of warrants representing a 
maintenanr e indebtedness incurred in 
1937, especially when maintenance 
tax had other purposes than mainte¬ 


nance. irrespectiv'^e of fact that dis¬ 
trict’s incurred and pro'?pc‘Cti\e cur¬ 
rent expenses and maintcmance for 
1918 may not hav'^e exceeded five hun¬ 
dred dollars—Graves v. Little Tar¬ 
kio Drainage Dist No 1, supra 

3. Tenn —Grooms v Hoard of Di¬ 
rectors of Middlefork and Spring 
Creek Drainage Dist No. 1, 72 S W 
2d 772, 167 Tenn 689 

19 C J. p 716 note 28 

Evidence as to repairs 

(1) Evidence warranted assess¬ 
ment to defray cost of work done on 
drainage district on ground that 
<c>unty board of supervisors consid¬ 
ered work from beginning as repair 
of drainage district to be chargtd 
against district—Baldozier v May¬ 
berry. 285 NW 140, 226 Iowa 693 

(2) Evidence was held not to show 
that co'it of repairs to drainage sys¬ 
tem by construction of new settling 
basin and cleaning out of diainage 
ditch would exceed ten per cent of 
original cost of construction of drain¬ 
age ditch, and hence assessment for 
such repairs would not he rendered 
invalid becau«;e of failure of board 
of trustees to follow same pro< edure 
in raising funds as that presc rihed 
for an original esiaidishment and as¬ 
sessment —I’ayne v Missouri Valiev 
Drainage Dist No 1, 272 N.W 618, 
223 Iowa (i34 

4. Tenn —Grooms v. Board of Di- 
rec tors of Middlefork and Spring 
Creek Drainage Dist No 3, 72 S 
W 2d 772, 167 Tenn 580 

Improvement of lower district; re¬ 
sponsibility of upper 

(1) Landowners organizing upper 

drainage district impliedly undertook 
to assume burden, under existing 
law, of paying portion of cost of im¬ 
proving ditch of lower district, and, 
where waters from upper drainage 
district ran through lower district, 
statute providing for apportionment 
of cost of improving lower district 
was held applicable, notwithstanding 
upper district had not imjirovcd 
original drainage course to lower 
boundary line—Board of Siip’rs of 
Pottawattamie County v. Board of 
Sup’rs of Harrison County, 241 N W 
14. 214 Iowa 655, motion denied 

Board of Sup’rs of Harrison County 
v Board of Sup’rs of Pottawattamie 
County, 54 S Ct 47, appeal dismissed 
54 S.Ct 125, 290 U.S. 595, 78 L Ed 
623. 

(2) Upper drainage district was 
not liable for apportionment of cosis 


of improving ditch In lower district 
W'lthout showing statutory procedure 
was followed and that benefits ae- 
f rued.—Mayne v I^oard of Sup’rs of 
Pottawattamie Count>, 241 N W. 29, 
215 Iowa 221. 

5. Ark—Hopson v Oliver, 298 SW 
489, 174 Ark 659 

Aaaeasment for construction and 
maintenance 

Ark—Hopson v Oliver, supra 


6. 

S 1) —Slate V 
952, 51 S D 336 

Risty, 

213 

N AA’ 

7. 

Ill —People V 

Brown, 

97 

N E 


3 075, 253 III 578 


What constitutes “repair** 

(1) A procetding for cleaning and 
widening an open ditch and in con- 
v'erting a substantial poition of it 
into a covered tile drain, the cost of 
the improvement b< ing one hundred 
and ninety per cent of the cost of 
the original improvement was con¬ 
trolled, relative to assessments by 
Code Suppl 1911 § 1989a25, ielating 
to “new improvement’’ and not by <5 
1989a21, relating to “repairs”— 
Bloomquist v Board of Sup’rs, Har¬ 
din County, 177 N W 95, 188 Iowa 
994 

(2) Raising of dikes of drainage 
district to additional height of five 
and one half feet w.is hehJ not n pair 
project payable out of g( m ral funds, 
but constituted imprc>vemtnt requir¬ 
ing special assessment or bond levy 
—Hawkins v Gregory, 26 P 2d 247, 
138 Kan 477. 

8. Ill—People V McDougal, 69 N. 

E 95, 205 Ill 636. 

Ind —Weaver v Templin, 14 N E 600, 

113 Ind 298 

SeepeninfiT as **removal of obstruc¬ 
tion’* 

Where a drainage ditch failed to 
comply with the original grade es¬ 
tablished in the approved plan for its 
c.onslruclion, in that a point midway 
in the ditch was at a higher level 
than its two ends, annual assess¬ 
ments collected the*reafter were prop¬ 
erly devoted to deepening and im¬ 
proving the ditch, under statutes au¬ 
thorizing keeping the ditch open and 
free from obstructions, when liberal¬ 
ly construed as provided by cither 
provisions—Book v. Trigg, 217 S W. 
1013, 186 Ky. 664. 

8. Ind —Scott V. Stingley, 31 N E 

953, 132 Ind 378 
19 C.J. P 716 note 31. 
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although in others a contrary rule prevails.^® 
Where the cleaning of a drain is done by the own¬ 
er of the land benefited and the work is accepted 
by the proper authorities, the owner is not liable to 
assessment for such work.^i 

Public benefit. While drainage assessments 
should be predicated on improvements which are of 
general public benefit, repair of an inadequate pub¬ 
lic drainage system so as to increase its capacity to 
an adequate extent is as much a public benefit as 
was the original undertaking.’^ 

c. Payment of Indebtedness 

The validity of an assessment to pay obligations al¬ 
ready incurred depends on the provisions of the governing 
statutes. 

The validity of an assessment to pay antecedent 


debts depends on the governing statute, levies of 
this character being permissible under some provi¬ 
sions,^^ but not under others 

Particular purposes for which drainage levies and 
assessments have been held proper under governing 
constitutional and statutory provisions include pay¬ 
ment of judgments against a drainage district,^*'* 
and Items incident thereto,’® and repa^mient of mon¬ 
ey borrowed,’” as in the case of debts evidenced by 
drainage bonds.’A tax may be levied to pay an 
installment due on drainage district bonds or for 
interest, and it is not necessary to wait until the 
bonds mature.’® Where the statute makes it the 
duty of the commissioners’ court, when drainage 
bonds have been voted, to levy a tax on all property 
within the district to pay interest on the bonds and 


10. lowci—Yeomaiif? v Itiddle, 50 
N W 886. 84 Iowa 147 

11. Ind—Bueter v Aulbach, 114 N 
K 8, 63 Ind App 91 

Kflerl of owner’s failure to clean al¬ 
lotment see infra $ 47 

12. Minn —State v County Board of 

Polk County, 186 N W 709. 151 

Minn 274 

13. Ill —Deneen v Deneen 127 N K 
700, 293 Ill 4 54 

19 C J p 723 note 1 i 
ITiidar a levee act authorizing as¬ 
sessments to pay obliK'ations alread^ 
in< lined for cum nt expenses, the 
commissioners mav lev> an assc*ss- 
inent to pay for expenses m mak¬ 
ing: surveys and plans incurred be¬ 
fore the levy—Dtneen v. Deneen, su¬ 
pra 

1^- III —Beardsworth v Whiteside 
and Hot k Island Special DroinaK:«. 
Dist, 190 NK 310. 356 Ill 158 
19 C J p 723 note 13 
District ozvanized under farm 
dr a i n age act < annot levy assessment 
to pay for an indebtedness Incurred 
in advance of the lev> — People e\ 
rel Decker v LanKlois, 187 NE 151, 
353 III 110 

15. Ill—Eldred Drainapt and Levee 
Dist V Wilcoxson, 6 N.E 2d 149, 
365 Ill 249 

16. Ill —Hickey v Spring Creek 
Drainage Dist, 190 N K 282, 356 
Ill. 204 

Interest, costs, and attorney’s fees 

III —Hickey v Spring Creek Drain¬ 
age Dist, supra 

17. Kan — Fidelity Nat Bank & 
Trust Co of Kansas City v Mor¬ 
ns. 272 P 425, 127 Kan 283 
Despite abandonment of drainage 

project on filing of the report of the 
surveying engineer, it has been held 
that, under statutes authorizing 
drainage districts to borrow a given 
amount for organization and incor¬ 
poration and the payment of other 

28 C.J.S.—26 


legitimate expenses the district is 
impliedly authorized to levy a tax 
to repay the money borrow'ed —P'l- 
delity Nat Bank /tr Trust Co of 
Kansas Citv v Morris, supra 
Tax anticipation notes 

Drainage district had right to levy 
tax in order to pay lax anticipa¬ 
tion not(‘S theretofore issued to pav 
interest on outstanding bonds- El¬ 
kins V Millard Counlv Dtainagi Dist 
No 3, 294 P 307. 77 Utah JO { 
Warrants 

Commissioners* court of county 
has full authority to lew taxes for 
pavinerit of drainagt distrut debts 
evKlem ed bv w.irrants isvui d to raise 
nioruy for rt pairs—Hidalgo County 
Drainage Dist No 1 \ Inlt inational 
Creosoling A Construction Co, Tex 
Ci\ App, 64 S W 2d 861, error re¬ 
fused 

18. Idaho—Tilden v iTitzl, 93 P 2d 
18. 60 Idaho 369—McI>onald v 

I’ritzl, 93 1» 2d 11, 60 Idaho 354 
Mo—l^rainage Dist No 29 Missis¬ 
sippi County, ex rel Cilmore v. 
Drinkw^ater, App , 140 S W 2d 737 
NY—Beadle v Orleans Countj, 265 
NYS 629, 148 Misc 302 
NC—Virglnia-Carolina Joint Stock 
Land Bank v Watt. 178 S E 228, 
207 NC 577. 

Wis —In re Farm Drainage Dist No 
1. Waupaca County, 287 N W 806, 
232 Wis 455 

Refunding bonds 

Fla—State v Little River Valley 
Drainage Dist in Dade Count>, 
3 92 So 404—State ex rel Sheirill 
V Milam, 153 So 100 113 Fla 

491 

Costs of sale 

All the lands of a drainage district 
embracing several counties may not 
be assessed for the sum one c*ount> 
paid a fiscal agent for selling that 
county's drainage bonds, and a joint 
board lacks authority to ratify such 
procedure.—^Haferman v. Joint Drain- 
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age Dist No 1, Cerro Gordo, Frank¬ 
lin and Hancock Counties, 216 N W. 
257. 204 Iowa 936 
What law governs 

Ijcgislative power to tax drainage 
district property is limited as to 
creditors of district, and the security 
pledgf d for payment of bonds of th«* 
distru t IS the power to tax that was 
in force at time bonds were issued — 
Bedt 11 V Lassiter. Fla, 196 So 699 
Validity of statnte 

Statute authorizing levy of ad 
vvilorern tax on land to pay bonds 
issued by Everglades drainage dis¬ 
trict, and previsions piopirly inci¬ 
dental thirdo, wt rf held valid — 
Martin v Dade Muck Land Co. 116 
So 449, 95 Fla 5J0 appeal dismissed 
M B (iarris I’roptrties v Martin, 49 
S Ct 25, 278 U S 560, 73 L Rd 505. 

19. Ill —People V Cairo, V & C R. 

Co, 3 00 NE 207, 256 Ill 432 
Bond interest of particular year 

Where certain lands were not lia¬ 
ble for assessments of special drain¬ 
age district made in certain year, 
Ihcv could not be held liable for in- 
lerc St on bonds issued for work done 
under levy of such year.—Beards- 
uorth \ Whiteside and Rock Island 
Special Drainage Dist, 190 NE 310, 
356 111 158 

Maturities of future years 

Where constitution required mu- 
nic ipalities to provide for payment 
of municipal indebtedness, trustees 
of sanitary dist net were held au¬ 
thorized to levy taxes in 1933 for 
payments on bonds of district ma¬ 
turing in 1935, notwithstanding stat¬ 
ute lestrieting appropriations for 
such payments to current fiscal >ear 
and succeeding year, w'here because 
of delay in tax collections they were 
warranted in concluding that such 
levy was necessary if obligations 
were to be met at maturity—People 
ex rel Gill V 130 South Dearborn 
St Corporation, 2 N E 2d 68. 36 J Ill. 
286. 
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provide a sinking fund, a tax should be levied as 
soon as the bonds have been voted.^® 

§ 57. Property Liable 

a. In general 

b. Location 

c. Ownership 

a. In General 

Constitutional and statutory provisions determine the 
property liable to drainage taxes or assessments, which 
may be any property, real or personal, within the taxing 
district. 

Constitutional or statutory provisions governing 
the power to levy drainage assessments expressly or 
impliedly determine the property subject to such 
assessments, as with respect to the nature of prop¬ 
erty subject,21 and, as shown in subsequent subdi¬ 
visions of this section, its location and ownership, 
and broadly speaking, on compliance with applicable 
provisions of law, any property within the district 
may be subjected to assessment,22 including realty^^ 
or personalty,2^ whether tangible or intangible,^® 
and particular kinds of real or personal property 
held subject to drainage assessment under applica¬ 


ble laws include canal rights of way ,2® pipe lines,27 
and water stock.28 Where there has been a failure 
to comply with statutory requirements in respect of 
particular lands, such lands are not subject to as¬ 
sessment,2® and property is not open to drainage as¬ 
sessment where it falls without the statutory de¬ 
scription of property subject,^® nor where it has 
been expressly excepted from the benefit district.^i 
The authorities may not, however, arbitrarily ex¬ 
cept certain lands within the district from their lia¬ 
bility to contribute after organization of the dis¬ 
trict and fixing of relative benefits, notwithstanding 
inability to complete construction because of finan¬ 
cial difficulties.22 

Exemptions, A constitutional or statutory ex¬ 
emption from taxation applies only to taxation for 
the general purpose of government and docs not 
relieve from liability for local assessments for 
drains.22 The legislature may exempt from as¬ 
sessment certain lands in cities and towns without 
exempting similar property in rural districts, such 
exemption being a legislative determination that the 
property so exempt would receive no benefit from 
the improvement 


20. Tex—David v Timon, Civ.App., 
183 S.W 88. 

19 C.J p 723 note 10. 

21. RI—Burdick v. Pendleton, 125 
A. 278. 46 R I 125 

19 C.J. p 716 note 35. 

"&atal>le property,*’ as used in 
Pub Li.l916 c 1449 § 14, authorizini; 
assessors of town constituting diain- 
a^e district to assess ag^a.nst ‘rata¬ 
ble property” within such district 
etc, means property in its quality 
and nature capable of being rated, 
appraised, or assessed—Burdick v. 
Pendleton, supra. 

Personal liability for drainage as¬ 
sessments is considered infra S 
81. 

22. Fla—Martin v. Dade Muck Iiand 
Co., 116 So 449, 95 Fla 530, appeal 
dismissed M B. Garris Properties, 
V. Martin. 49 S.Ct. 25, 278 U.S 560, 
73 L.Ed. 505. 

La.—J M Hurguieres Co v. Peter¬ 
man, 83 So 756, 146 La. 439 

Sabdlvisions 

Drainage district may levy benefit 
assessment against each government¬ 
al lot, forty-acre tract, or other sub¬ 
division of land—Drainage Dist No. 
3 of Pemiscot County v. Sharp, Mo 
App., 69 S.W.2d 755 

23. R.I —Burdick v Pendleton, 125 
A. 278, 46 R I. 125. 

M. Fla.—Richardson v. Hardee, 96 
So. 290, 85 Fla. 510. 

25* R.I—^Burdick v. Pendleton, 125 
A. 278, 46 R.I. 125. 


26. Idaho—Burt v B^armers' Co-op 
Irr Co, 168 P 1078, 30 Idaho 752 

Canals as “highlands” 

“Highlands,” as used in Comp L 
§ 168*13, may include canals, and, if 
water escapes by seepage from ir¬ 
rigation canal and contributes to wa¬ 
ter-logged condition of land in drain¬ 
age district, the canal right of w^ay 
should be assessed its proportion of 
cost of construction of drainage 
works the same as othei high lands 
—Drainage Dlst No. 2 of Can>on 
County V. Extension Ditch Co, 182 
P. 847, 32 Idaho 314 
Xfnltod States canal 
No assessment for drainage dis¬ 
trict can be levied against canal 
right of way owned by United States 
—In re Drainage Dist. No. 8, Ada 
County, 255 P. 411, 43 Idaho 803. 

27. Ark—Standard Pipe Line Co v 
Index-Sulphur Drainage Dist., 293 
S.W 1031, 173 Ark 372, error dis¬ 
missed Standard Pipe Line Co. v 
Commissioners of Index Sulphur 
Drainage Dist, 48 S Ct. 17, 72 L 
Ed 1015, and 48 S Ct 323, 276 U 
S. 601, 72 L Ed. 725, and certiorari 
granted 48 S Ct. 420, 276 US 614, 
72 L Ed 732, certiorari dismissed 
49 set. 17, 278 U.S 558, 73 L Ed. 
504 

28. Colo.—Comstock v. Olney 
Springs Drainage Dist, 60 P.2d 531, 
97 Colo. 416 

22. La—J. M Burguieres Co. v. 
Peterman, 83 So. 756, 146 La. 

439. 

aOL Ky.—City of Morehead v. Ken- 
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nard, 61 S W 2d 14. 249 Ky 476 
Term “drainage area” in ordinance 
providing properly in drainage area 
should be charged with cost of sur¬ 
face drainage held not to include 
streets or lots not drained so as to 
authorize spreading of sewer cost 
over entire area ordered Improved by 
ordinance —City of Morehead v Ken- 
nard, supra 
“Easement” 

While the right of a settler to re¬ 
ceive water through a ditch is in 
a general sense an easement, it is 
not subject to drainage assessment 
as the sort of “easement” contem¬ 
plated by a statute requiring that 
assessments shall be set opposite 
each tract, lot, or “easement”, the 
right of way being the easement sub¬ 
ject to tax and not the right of the 
settler incidental thereto—In re 
Drainage Dist No 3, Ada County, 255 
P 411, 43 Idaho 803. 

31. US—Duncan v. St. John Levee 
& Drainage Dist., C.C A Mo , 69 F*. 
2d 342 

32. Utah—Bothwell v. Salt Lake 
County Drainage Dist No 2, 39 
P 2d 737, 85 Utah 415. 

33. Idaho —In re Canyon County 
Dram Dist. No. 1, 161 P. 316, 29 
Idaho 377. 

19 C.J. p 716 note 39 

34. Ark—Curtis v Hopson, 191 S. 
W. 961, 127 Ark. 344, overruling 
Martin v. Reynolds, 188 S.W. 4, 125 
Ark 163. 

19 C.J. p 716 note 40. 
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b. Location 

Ordinarily lands located within a drainage district 
are subject to assessment, whether or not also within oth¬ 
er political subdivisionSf and lands without such district 
are not; but under some circumstances and statutory pro¬ 
visions lands may be subject to assessment, although not 
Within the district. 

In general, all lands within a drainage district 
are subject to assessment if benefited by the im¬ 
provement, whether originally included in the dis¬ 
trict or annexed thereto after its organization ^5 
Lands in a drainage district may be assessed by the 
district commissioners for district purposes, al¬ 
though they are located within the boundaries of 
a municipal corporation,36 and lands in an incorpo¬ 
rated village may be assessed by the trustees of a 
township in which the village is situated for the 
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construction or enlargement of a drain outside the 
village limits.37 However, under a statute giving 
every city and town exclusive jurisdiction over 
drains within its boundaries, property located whol¬ 
ly within a town cannot be assessed for repairs 
made outside of the town to a drain extending with¬ 
in the corporate limits.38 

Generally speaking lands lying outside a drainage 
district arc not subject to assessment in the absence 
of statutory authorization.^^ It has been held that 
the authorities of a drainage district may assess 
lands lying outside of the district,^® or even within 
the boundaries of another district,^^ if benefited by 
the improvement m the former district; and lands 
embraced in an existing drainage district, which are 
subsequently included in a larger district, may be 


35. Fla —Martin v. Dadf Muck Land 
Co. 116 So. 449. 95 Fla 530. ap¬ 
peal dismissed M B Garris Prop-* 
erties v. Martin. 49 S Ct 25. 278 
U S 560. 73 L Ed 605 
Ind—Kilty v Michael, 130 NE 631, 
190 Ind 374. 

19 CJ p 716 note 41. 

^Certificated” lands 

Lands bid In for internal improve¬ 
ment fund trustees at delinquent 
drainage tax sale, commonly referred 
to as "certiflcated*' lands, were held 
“lands within the Everglades Drain¬ 
age District held by the trustees of 
the Internal Improvement Fund," 
within act subjecting such lands to 
drainage taxes from time title vests 
m trustees —Rorlck v. Board of 
Com'rs of Everglades Drainage Dist, 
DC Fla. 67 F 2d 1048. 

ITew lands 

County commissioners were au¬ 
thorized under statute to make new 
topographical survey, adopt new unit, 
and include in assessment district all 
properties benefited —State v Risty, 
213 NWr 962, 51 S.D. 336 
3& Miss —Gillis v. Indian Creek 
Diainage Dist., 124 So. 262, 155 
Miss. 160. 

19 C J. p 717 note 48. 

Town 

(1) The property of the sanitary 
district of Chicago situated in the 
town of Lockport should pay its just 
share of taxes to the town —Sani¬ 
tary Dist of Chicago v. Gifford, 100 
N.E 953, 257 Ill 424. 

(2) Proceeding resulting in assess¬ 
ment of property of taxpayers in 
town for drainage of swamp lands 
in drainage district, on default in 
payment of assessments against ben¬ 
efited property, was held constitu¬ 
tional —Beadle v. Orleans County, 
266 NTS. 629, 148 Misc. 302. 

37. Ohio.—^Kent v. Perkins, 36 Ohio 
St. 639. 

19 C.J. p 717 note 49. 


33. Ind —Quick v. Templin, 85 N E 
121, 42 Ind App 151 

33. US—Klsty V Chicago, R. I. & 
P Ry Co. SD. 46 S.Ct 236, 270 
US 378, 70 LEd. 641, affirming in 
part and reversing in part, C C A., 
297 F 710, affirming, DC, Chicago. 
R I & P Ry Co. V. Risty, 282 F 
364 

Accretloxis to land within a drain¬ 
age district, which fall beyond the 
l)oundaries of the district as origi¬ 
nally fixed, are not subject to assess¬ 
ment—Mayne v Board of Sup’rs of 
Pottawattamie County, 223 N \V. 904, 
208 Iowa 987, rehearing denied 225 
NAV 953, 208 Iowa 987. 

Boundaries 

Under Remington Code 1915 § 4137 
et seq and § 4115, the boundaries of 
an assessment district as fixed by 
drainage district commissioners need 
not be the same as the boundaries of 
the drainage district as fixed by the 
county commissioners so that land 
within the boundaries as fixed by the 
latter may properly be excluded from 
the assessment district as fixed by 
the former—State v. Superior Court 
of Skagit County, 209 P. 17, 121 
Wash 181, 

Bridges partially beyond district 

Mo—^Worthington Drainage Dist v. 
Township of Elm Putnam County, 
96 S.W2d 374, 339 Mo 270 
Owner destroying security 

Fact that owmer of land subject 
to drainage district assessments was 
removing timber which constituted 
chief value of land was held not to 
entitle state to charge other land of 
taxpayer outside drainage district 
with payment of drainage assess¬ 
ments on ground that security had 
been destroyed.—^Nickey v. State, 345 
So. 630, 167 Miss 650, suggestion of 
error overruled 146 So 869. 167 Miss 
6B0, motion overruled 147 So. 324, 167 
Miss 650, affirmed Nickey v. State 

403 


of Mississippi, 54 set. 743, 292 US 
393, 78 LEd 1323. 

Restriction to district lands 

In establishing and maintaining 
drainage Improvement districts, the 
lands in the district, benefited by the 
improvements, are to be assessed for 
the cost thereof, in proportion to the 
benefits, rather than the property of 
the county generally—Prudential 
In.s. Co of America v Board of 
Com’rs of Garvin County, 92 P 2d 359, 
185 Okl 362 

40. Wash —State v. Skagit County 

Super, Ct, 143 P. 112, 81 Wash 

480 

19 C J. p 716 note 42. 

41. Wash—State v. Skagit County 

Super Ct, supra. 

Overlapping 

That property assessed for bene¬ 
fits by one drainage district lies 
within boundaries of another district 
is no valid objection to assessment, 
since drainage districts may over¬ 
lap—Board of Drainage Com’rs of 
Graves County v Chicago. St L & 
N O R. Co, 267 SW 205, 206 Ky 
306. 

Pleadings insnfllclent to bring case 
within statute 

In mandamus by the trustees of 
a drainage district to compel boards 
of supervisors to levy a tax on oth¬ 
er districts to defray the cost of 
cleaning and repairing a ditch used 
as an outlet by the other districts, a 
petition failing to allege that the 
ditch was a natural watercourse or 
stream was insufficient to make ap¬ 
plicable Code Suppll913 § 3989a24, 
relating to assessments, where two 
or more districts have their outlet 
Into the same natural watercourse or 
stream —Board of Trustees of Mon¬ 
ona-Harrison Drainage Dist No 1 
V. Board of Sup’rs of Woodbury and 
Monona Counties, 197 N.W. 82, 198 
Iowa 117. 
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assessed by both districts if benefits accrue from the 
improvements in each.^2 Where landowners out¬ 
side of a drainage district have connected their 
drains with the district drains, thereby voluntarily 
applying to be included in the district, their lands 
may be assessed as other lands of the district 
and the same rule applies where one drainage dis¬ 
trict connects with the drain of another district.^^ 
Under some statutes lands benefited by a public 
ditch may be assessed therefor, whether or not the 
ditch passes through such lands,^5 but other stat¬ 
utes providing for the enlargement of natural or ar¬ 
tificial channels lying outside of a drainage dis¬ 
trict do not authorize the assessment of such lands 
unless they are intersected by the channel, or un¬ 
less they are or may become a part of another dis¬ 
trict.^® Where a drain is located wholly within one 
county, lands in another county may be assessed 
therefor if they are benefited by the improvement.^^ 
Subdistricts. While subdistricts created for more 
minute drainage may be assessed for the construc¬ 
tion of lateral drams connecting with the main 
ditch,the expense of improving or repairing the 
main ditch must be borne by the whole district, and 
assessments therefor cannot be levied on one sub- 
district.^^ 

c. Ownership 

(1) Generally 

(2) United States, state, and school 

lands 

(3) Counties, townships, and municipal 

corporations 


(4) Streets and highways 

(5) Railroads and street railroads 

(1) Generally 

Lands taken or deeded for a drainage ditch right of 
way are not subject to assessment. Indian lands may or 
may not be subject under existing circumstances and ap* 
plicable provisions of law. 

Land taken or deeded for a right of way for a 
drainage ditch cannot be assessed for benefits.®® 

Indian Innds. Under provisions of law considered 
in the C J.S title Taxation § 258, also 61 C.J. p 423 
note 1-p 424 note 27, which extend immunity from 
taxation to Indian lands under circumstances there¬ 
in discussed, lands of Indians have been held not 
subject to drainage assessments but under fed¬ 
eral statutes dealing specifically with the matter of 
drainage districts and tribal lands and clearly grant¬ 
ing the Indian protection only while his land is held 
for him by the government as guardian, after pat¬ 
enting of the land to the Indian it becomes subject 
to drainage assessments to the same extent as lands 
gencrall} .®2 

(2) United States, State, and School Lands 

Land of the United States and of the states Is not 
subject to drainage assessment unless made so by stat¬ 
ute, and the practice varies in different Jurisdictions re¬ 
specting exemption of school lands from such assess¬ 
ments. 

Lands of the United States are not subject to 
drainage assessment,®^ unless an act of congress 
makes them so ®4 Lands equitably owned by home- 


42 . Ark—Fellows v. McHaney, 168 
SW 1099, 113 Ark 363. 

19 CJ p716 note 44. 

Kands excluded from reorganisation 
of district 

Land, part of original drainage 
district, hut not included in reor¬ 
ganized district, was liable for its 
proportionate part of tax levy to 
pay bonds is<^ued by original dis¬ 
trict.—State ex rcl. Drainage Dist 
No. 28 of New Madrid County \ 
Thompson, 41 S W 2d 941, 328 M(* 
728. 

43 . Ill.—People v Dick, 114 NE 
1008, 276 Ill 516—People v Dorn- 
blazer, 32 N E 688, 143 Ill 417 

44 . Ill—Douglas County Drain 
DIst. No 2 V. Union Drain Dist. 
No 3. 71 NE 1007. 211 Ill 328, 
affirming 113 Ill.App 114. 

45 . Ind —Culbertson v. Knight, 62 
N.E. 700, 152 Ind 121. 

19 C J p 717 note 51 

48 . Ill.—Vermillion Special Dram. 
Dist v Shockey, 87 N.E. 335, 238 
111. 237, affirming 142 Ill App. 272. 


47. Ind—State v. Elliott, 70 NE 
397. 32 Ind App 605 

48 . Iowa—In re C G Hay Drain 

Di.st No 23. 125 NW 225, 146 

Iowa 280 

19 CJ p 717 note 56. 

49 . Ill—People v. White, 106 NE 
183, 264 Ill 168—People v Wild¬ 
er, 100 NE 932, 257 III 304 

50. 111.—People v. White, 106 NE 
183. 264 III 168. 

IS CJ p 717 note 61. 

51. Okl —Cochran v. Norris, 51 P 

2d 736, 175 Okl 126—Board of 

Com’rs of Garvin County v Den¬ 
nis. 282 P 457, 140 Okl 204. cer¬ 
tiorari denied 50 S Ct 249, 281 US 
736. 74 LEd 1151—Stuckey v 

Kays, 249 P 416. 119 Okl. 227 

52. Neb—Richardson County v 

Drainage Dist No 1 of Richard¬ 
son County, 204 N W 376, 113 

Neb. 662 

KsBtrictioA as to amonut only whils 
unpateatsd 

While first or initial assessment 

for drainage ditch on Indian lands 

was settled at not more than seven 
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dollars per acre in accordance with 
'14 U S St at L. p 263, drainage d.s- 
trict was not precluded from lev\- 
ing assessments thereon after they 
had been duly patented, total of all 
assessments not exceeding benefits 
to lands, and 34 U S St at L p 263, 
relating to tribal lands of Indians 
and intended to prevent greater levy 
than seven dollars jier acre for 
drainage rec lamation purposes so 
long as title to lands remains In 
government, was not intended to 
prevent future taxes and imposi¬ 
tions on such lands after they had 
been patented to Indians without re¬ 
striction as to sale and encum¬ 
brance.—Richardson County v 
Drainage Dist. No. 1 of Hichard.son 
C'ounty, supra. 

53. Idaho —In re Drainage Dist. 
No 3, Ada County. 255 P. 411, 43 
Idaho 803 

Minn —State v Johnson, 126 N W. 

1074. Ill Minn 255. 

United States canal see supra 9 57 a 
64 . Ark.—^Pierce v. Drainage Dist. 
No 17, Mississippi County, 244 
S.W. 342, 155 Ark. 89, error dis- 
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steaders are subject to drainage taxes or assess- 
ments.®*'* 

Statutory authorization is essential to the validity 
of a drainage assessment against lands of a state.®® 
Where the state has sold its lands within a drainage 
district free of assessments, it may not thereafter 
compel the purchaser to pay the same It is, how¬ 
ever, competent for the legislature to authorize as¬ 
sessment of stale lands for drainage purposes, with¬ 
in constitutional limitations, and, where it has done 
so, they may in a proper case be subjected to such an 
assessment.®® 

School lands. It has been held in some jurisdic¬ 
tions that school property or school lands held in 
trust for school purposes are exempt from special 
assessments for drainage purposes as well as from 
general taxation,®® but in other jurisdictions the 
statutes cxjircssly authorize the assessment of such 
lands.®® School lands sold by the state under con¬ 
tract arc subject to assessment for drains, but only 


the interest of the purchaser and his assigns may 
be sold therefor.®^ 

(3) Counties, Townships, and Municipal 
Corporations 

Broadly speaking, counties, towns, and municipal cor¬ 
porations may be subject to drainage assessments. 

Generally speaking, an assessment for the con¬ 
struction or improvement of a dram may be made 
against counties,®2 towns,®® or municipal corpora¬ 
tions,®^ although under statute a county may be re¬ 
lieved from the obligation to pay delinquent drain¬ 
age assessments whether it becomes owner of the 
land by purchase or by operation of law.®® 

Public or private use of property It has been 
held that the liability of property of a municipal 
corporation to drainage assessment turns on the 
public or private character of the use to which the 
property is devoted, and that in the absence of pos¬ 
itive legislative provision to the contrary the gen- 
I eral rule is that property of the municipality is sub- 


miascd Piorre v Diainagre Dist 
No 17 Mississippi County, Ark 
44 set 455, 265 US 568, 68 L. Ed 
1181 

BeasscssxneiLt under express consent 
of United States 

That tltlo to land within a dis¬ 
trict was in the ITniled States at 
the time of its or^ranization. undir 
Arts 1917 No 103, did not alToct the 
validity of an assi^ssinent thereof 
in view of aet of compress of Jan 
17, 1920, expressly consenting- to 

the taxation of such lands for drain¬ 
age purposes and reassessment of 
such lands under Arts 1920 No 305 
—Piereo v Drainage Dist No 17, 
Mississippi County, supra 
55. U S —Pepper v Sc ott, CCA 
Ark , 53 P 2d 202 
Tiands entered as homestead 

Prior to the act of Ma\ 20, 1908, 
35 U S St at L p 160 c 181, land 
of the United States entered as 
homestead, but not tinally proved as 
such, was not subject to the lien of 
a drainage assessment —State v. 
Johnson, 126 N W 1074 111 Minn 

255. 

50. Wash —Paine v. State, 286 P 
89. 156 Wash 31 
19 CJ p 717 note 62. 

57. Wash —Paine v. State, 286 P. 
89, 156 Wash 31. 

58. Mont —State ex rel Freebourn 
V. Yellowstone County, 88 P 2d 6, 
108 Mont 21 

Wash—State v Henry, 68 P 368. 28 
Wash. 38. 

Xiftad hold under tax sale 

Under statutes providing that as¬ 
sessment on drainage district land 
should continue to be a lien on land 
until paid and declaring that land 


should not be sold for less than 
amount of all taxes due on land at 
time of sale, the legislature did not 
intend to discharge drainagf district 
land from accruing of taxes during 
period It is held bv the state under 
<i tax sale, and, although taxes ac¬ 
cruing on drainage district land are 
held in abe\ance during time land 
is held by the state under a tax 
sale, the taxes do accrue subject to 
the state’s superior right, and, when 
the state parts with its title, land 
is not freed from lien of taxes until 
they are paid in full, and proceed¬ 
ings may be had under statute to 
collect assessments levied during 
time when the state held title — 
Walts v Black Ba>ou Drainage 
Ihst. 189 So 103. 185 Miss. 626. 

59 Fla—Southern Drainage Dist 
V State. 112 So 561, 93 Fla 672 
19 CJ p 717 note 65 
Invalidity of statutes 

Statutes ill so far as they provide 
for drainage tax on lands granted 
by congress to slate for school pur¬ 
poses have been held void in \ icw 
of constitutional restrictions on ex¬ 
penditure of school fund—Southern 
Drainage Divl v Slate, supra 
60. Ohio—State ex rel ITpiier Scio¬ 
to I'>rainage and Conservancy Dist. 
\ Trac>, 185 NE 541, 126 Ohio 
St 277 

19 C J p 717 note 66 

In MlsBissippl 

(1) County board of supervisors, 
prior to 1924, was held not author¬ 
ized to pay drainage taxes or local 
assessments on state-owned six¬ 
teenth section land impressed with 
school trust —Washington County v 
Riverside Drainage Dist., 131 So 
644, 159 Miss 102 
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(2) But, under 1924 statute coun¬ 
ty board was required to pay drain¬ 
age assessments le\icd after enact¬ 
ment of statute on any sixteenth 
section land not leased but included 
within drainage district—Washing¬ 
ton County v. Riverside Drainage 
Dist , supra 

01. Neb—Morehouse v. Elkhorn 
River Diain. Dist, 133 N W. 446. 
90 Neb 406 

02. Mo —Drainage Dist No 1 of 
Bates County v Bates County. 
216 S W 949 
19 C J p 718 note 69 

63. Ill —Vandalia Levee & Drain¬ 
age Dist v Vandalia R Co. 93 
NE 53. 247 Ill 111 

Iowa—Board of Sup'rs of Humboldt 
Count> v Incorporated Town of 
Dakota City, 191 N.W 69, 194 

Iowa 1113 

Mo—Harrison and Mercer County 
Diainage Dist v Trail Creek Tp. 
297 SW 1, 317 Mo 933. 

19 C J. p 718 note 70. 

Xa Michigan 

(1) Pub Acts 1923 No. 316 did 
not permit the apportionment of the 
cost of a dram against any village. 
—Village of Oak Park v Van Wag¬ 
oner, 260 N W 743, 271 Mich 450 

(2) However, under the amend¬ 
ment of Pub Acts 1927 No. 331. a 
village may be assessed for benefits 
—Village of Oak Park v. Van Wag¬ 
oner, supra 

64. N J —Carlstadt Nat. Bank v. 
Wood Ridge, 94 A. 787, 87 N J 
Law 685 

19 C J. p 718 note 71. 

65 . Wis.—Lewiston Drainage Dist 
V. Diehl, 279 N W. 46, 227 Wis 
372. 
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ject to drainage assessment if privately used,®® but 
is exempt therefrom if devoted to a public use,®^ 
and that even though the property sought to be 
assessed was privately owned when the drainage 
district was created, the city is not liable for as¬ 
sessments made after it had acquired the property 
and devoted it to a public use.®® 

(4) Streets and Highways 

Counties, municipalities, and similar entities are sub¬ 
ject to assessment for drainage benefits to their streets 
and highways if authorized by statute, but not otherwise, 
although ordinarily the street or highway itself Is not sub¬ 
ject to an assessment enforceable against It. 

It is within legislative power to declare that pub¬ 
lic streets and highways may be benefited by drain¬ 
age improvements and subject to drainage assess¬ 
ments,®^ and under some statutes where public 
streets and highways are specially benefited by the 
construction of a drain, the county, township, mu¬ 
nicipality, or corporate authorities having charge of 


such highways, may be assessed for a proportionate 
share of the expense,*^® and the assessment is en¬ 
forceable against the public entity concerned and 
not against the street or highway.*^^ In the ab¬ 
sence of statutory authority, a drainage district may 
not levy special assessments against a county be¬ 
cause of the fact that the county has improved high¬ 
ways within such district,'^^ ^or against a village 
for benefits derived from drainage of its streets and 
alleys,*^® and county roads are not subject to drain¬ 
age assessment where such roads do not fall within 
the statutory definition of real property assessa- 
blc.74 

(5) Railroads and Street Railroads 

Railroads and street railroads are subject to drain¬ 
age assessments unless exempted. 

A railroad whose right of way is benefited by the 
construction of a dram may be assessed its propor¬ 
tionate part of the expense.*^® Street railroads us- 


66. Cal.—Reclamation Dist. No 684 
V. East Bay Municipal Utility 
Dist., 266 P. 969. 91 Cal.App 143 
Burden is on party clalminff pri¬ 
vate use to show that the property 
Is not publicly used—Reclamation 
Dist No 684 V East Bay Municipal 
Utility Dist.. 266 P. 969, 91 Cal App 
143 

67. Cal —City of Inplewood v Los 
Angeles County, 280 P 360, 207 
Cal 697 

68. Cal —City of Inglewood v. Los 

Angeles County, supra—Los Ange¬ 
les County IHood Control Dist v. 
Superior Court in and for Los 
Angeles County, 280 P. 366, 207 

Cal 709. 

09. Mo —Harrison and Mercer 
County Drainage Dist v. Trail 
Creek Tp. 297 S W 1. 317 Mo 933. 

70. Iowa—Board of Sup’rs of Hum¬ 
boldt County V Incorporated Town 
of Dakota City. 191 N W. 69. 194 
Iowa 1113 

Mo —Harrison and Mercer County 
Drainage Dist. v. Trail Creek Tp., 
297 SW 1. 317 Mo 933—Platte 
River Drainage Dist No 1 of Bu¬ 
chanan County V. Andrew County, 
278 SW. 387. 

Mont —State ex rel Valley Center 
Dram Dist. v. Board of Com’rs of 
Big Horn County. 51 P.2d 63.5, 100 
Mont. 581 

N M —Lake Arthur Drainage Dist v. 
Board of Com’rs of Chaves Coun¬ 
ty. 222 P. 389. 29 N M 219 
19 C J. p 718 note 73. 

Additional work 

Under Rev.St.l909 § 5614, provid¬ 
ing for assessments for additional 
work, the cost of such additional 
work may be apportioned against 
the county on account of public 


roads within the district, $ 5591 pro¬ 
viding for apportionment of costs 
against such roads in the first in¬ 
stance —Drainage Dist No 1 of 
Bates County v Bates County, Mo, 
216 SW 949 

Authority having duty of mainte¬ 
nance should pay assessment of 
benefits on highways for drains.— 
Harrison and Mercer County Drain¬ 
age Dist v Trail Creek Tp, 297 S 
W 1. 317 Mo 933. 

Township road 

Under Rev St 1909 { 5591, provid¬ 
ing for assessments for drainage 
distruts against public or corpo¬ 
rate roads, whether county, state or 
free turnpike roads, etc, a town¬ 
ship road IS a public road, and bene¬ 
fits thereto are properly assessed or 
apportioned to the county.—Drain¬ 
age Dist No 1 of Bates County v 
Bates County, Mo., 216 S W. 049 

71. Mo —Harrison and Mercer 
County Drainage Dist. v Trail 
Creek Tp , 297 S W. 1, 317 Mo 933 
Township roads 

An assessment of benefits to town¬ 
ship roads is enforceable against 
the town, but not against the specific 
properly benefited.—Vandalia Levee 
& Drainage Dist v. Vandalia R Co , 
93 N E 53. 247 HI 114. 

Streets and alleys 

Drainage district could levy as¬ 
sessment for benefit to streets and 
alleys against incorporated town 
and was not required to levy the 
as.sessment against the property it¬ 
self. notwithstanding provision of 
drainage statute that special assess¬ 
ments shall be levied "against the 
property so benefited"—Board of 
Sup'rs of Humboldt County v. In¬ 
corporated Town of Dakota City, 
191 NW. 69. 194 Iowa 1113. 
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72. Ark—St Louis-San Francisco 
Rv Co V Subdistrict No 1 of 
Drainage Dist No 11. 17 S W 2d 
299, 179 Ark 567 

Kan —Board of Com’rs of Jefferson 
County V. Stonehouse Drainage 
Dist No 1, 275 P. 191, 127 Kan. 
833 

73. Ill—People ex rel Urch v Ry¬ 
an, 187 NE 431, 353 Ill 437 

Not public “highways** 

"Public highways,’’ within mean¬ 
ing of Farm Drainage Act relating 
to assessment of benefits, are pulilic 
roads and not streets or alleys of 
city or Village—People ex rel Urch 
V Ryan, supra. 

74. Ark —Board of Com’rs of Buf¬ 

fo Drainage Dist No 7 v. Arkan¬ 
sas County. 14 S W 2d 226, 179 

Ark 91 

75. Ariz —Southern Pac Co. v. 
Graham County, 285 P 998, 36 
Ariz. 359. 

Mich—Doane v Pere Marquette 
Ry. Co. 226 NW 246, 247 Mich. 
542. 

Nth—Rudersdorf Drainage Dist v. 
Chicago, R I. & P Ry. Co. 223 N. 
W 639, 118 Neb 43—In re Drain¬ 
age Dist No 6 of Richardson 
County. 196 N.W 113, 110 Neb. 
762. 

19 C J p 718 note 76. 

Assessment as “land” 

Railroad property constituting 
real property is subject to taxation 
as "land" in assessment project In¬ 
cident to organization of drainage 
district, even though for general 
purposes of taxation railway prop¬ 
erty may be classified as personalty 
under statute—Atchison. T & S. F. 
Ry Co. V. Drainage Dist. No 1 of 
Lyon County. 1 P.2d 253, 133 Kan. 
58(1, 82 A.L.R. 552. 
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ing streets benefited by the construction of a public 
drain may be assessed for such drain. 

Exemptions. A statute providing that the pay¬ 
ment by a railroad company of a gross earnings 
tax shall be in lieu of all taxes and assessments ap¬ 
plies to assessments for special benefits accruing to 
a railroad right of way by the construction of a 
public ditch.'^'^ 

§ 58. Amount of Tax or Assessment 

a. In general 

b. Amount as controlled by necessities 

and purposes 

c. Increase and reduction 

a. In General 

The amount of a drainage tax or assessment must 
conform to statutory or constitutional regulations. Limi¬ 
tations relating to municipai taxation or indebtedness 
generally do not necessarily apply to drainage taxes or 
assessments. 

The amount of a drainage tax or assessment must 
conform to controlling provisions of the constitu¬ 
tion"^* or statutes,^® such as constitutional*® or stat¬ 


§ 58 

utory*l provisions expressly limiting the amount 
which may be levied, although constitutional and 
statutory limitations on the amount of municipal 
taxation or indebtedness have been held inapplicable 
to special assessments for drains.*^ 

Within constitutional limitations the legislature 
may fix the amount of drainage taxation,** but stat¬ 
utes limiting the amount of drainage assessments 
do not apply to cases clearly beyond the legislative 
contemplation,*^ and a statute limiting the amount 
which may be levied by any city council or board 
of public works has no application to assessments by 
drainage districts.*® A drainage assessment for 
costs in excess of the amount approved by the court 
may be regarded as voidable rather than void.** 

An assessment exceeding the value of the land 
assessed is a spoliation and invalid.*'^ 

A legislative enactment fixing the amount of as¬ 
sessment on property which may be benefited by 
drainage is conclusive of such amount in the ab¬ 
sence of a manifest abuse of power.** A prelimi¬ 
nary report as to the probable aggregate amount of 
benefits is not conclusive as to the amount which 


Klg'lit of way on. hig*!! land and 

not contributing to bogged condi¬ 
tion, la not Hubject to assessment 
by drainage district —In re Drain¬ 
age Dist. No. 3, Ada County, 255 P 
411, 43 Idaho 803 

That tracks were laid on high 
embankment above surface waters 
and railroad maintained ditches did 
not relieve it from drainage district 
assessments, where its ditches 
drained into those of the drainage 
district—St Douls-San Francisco 
Ry Co V Subdistrict No 1 of 
Drainage Dist No 11, 17 S W 2d 

299. 179 Ark. 567. 

76. Ill —Spring Creek Dram Dist 
V Elgin, J & E R. Co, 94 N E 
529. 249 Ill. 260. 

19 C J. p 719 note 76 

77. Minn.—Patterson v Chicago, R 
I & P. R Co. 109 NW 993. 99 
Minn. 454. 

78. La —J M Burguieres Co v 
Peterman, 83 So. 756, 146 La 439 

79. Mo.—Cunningham Realty Co. v 
Drainage Dist No 6, of Pemiscot 
County, 40 S.W.2d 1086, 226 Mo 
App. 1 

limitation in decrae establishing 
district under L 1909 cc 442, 509, 

restricting the amount that can be 
assessed against an acre for main¬ 
tenance of the district, is violative 
of these statutes, and therefore not 
enforceable.—Mann v. Mann, 97 S.E. 
175, 176 N.C. 353. 

Apportionment into installments 
(1) Rev.St.l909 fi 6601, providing 


for division of assessments into in¬ 
stallments. is broad enough to in¬ 
clude apportionments against coun¬ 
ties for public roads provided for 
in § 5591. and hence it was not er¬ 
ror for the county court in creating 
a drainage district to divide the ap¬ 
portionment agartist the county into 
Installments —Drainage Dist No 1 
of Bates County v Bates County, 
Mo., 216 SW 949 

(2) An order of the county court 
relating to assessments or appor¬ 
tionments against the county for 
public roads was held, regardless 
of a clerical omission, to divide the 
apportionment or assessment into 
installments —Drainage Dist. No. 1 
of Bates County v. Bates County, 
supra 

80. La —Bayou Terre-Aux-Bceufs 
Drain. Dist v. Randolph, 69 So 
198, 131 La. 244 

19 C J. p 719 note 81. 

81. Ill—Brooks v Hatch, 106 N.E 
956. 265 111 346. 

19 C J. p 719 note 80. 

Maintenance 

(1) Provision of statute limiting 
amount of special a.ssessments for 
any one year in drainage district 
applies to maintenance as well as 
construction costs. Acts 1907 p 890 
§ 8 par [p] —Hopson v. Oliver, 298 
S.W. 489, 174 Ark 659. 

(2) A bridge tax, even though re¬ 
garded as merely a part of a drain¬ 
age maintenance tax and therefore 
authorized within statutes providing 
for drainage maintenance, could not 
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be levied where maintenance tax ex¬ 
ceeded amount that could have been 
legally assessed in drainage district 
under statute —Cunningham Realty 
Co. V Drainage Dist No 6, of Pem¬ 
iscot County, 40 S.W.2d 1086, 226 

Mo App 1 

82. Ill —People v. Honeywell, 101 
NE 571. 258 Ill 319 

19 CJ p 719 note 79. 

83. Fla—Bannerman V. Catts, 85 
So. 336. 80 Fla. 170 

84. Ill—People v Coudy. 129 NE 
728, 296 Ill 263. 

Iowa—Petersen v Sorensen, 185 
N.W. 42, 192 Iowa 471 
Presence of pnmping plant 

Levee Act of 1879 § 26%, as 

amended in 1913, L1913 p 260, pro¬ 
vides that the aggregate amount of 
annual benefit taxes shall not ex¬ 
ceed thirty cents per acre, except 
in districts which have pumping 
plant.s, and so the limitation does 
not apply to a district maintaining 
such plant —People V. Coudy, 129 N. 
E 728. 296 Ill. 263 

85. Iowa —Hatcher v. Greene Coun¬ 
ty. 145 NW 12, 165 Iowa 197—In 
re Farley Drain. Dist No 7, 118 
N W. 432, 140 Iowa 339 

86. Idaho.—McDonald v. Prltzl, 93 
P 2d 11, 60 Idaho 354. 

87. Ky—Williams v. Wedding, 176 
S W. 1176, 165 Ky. 361. 

19 C J. p 719 note 86. 

88. Fla —Richardson v, Hardee, 96 
So. 290, 85 Fla. 510. 
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may be raised by assessment.®® 

Where a single assessment is made against an en¬ 
tire tract and part of the tract is exempt, the whole 
assessment cannot stand against the property not 
exempt.®® 

b. Amount as Controlled by Necessities and 
Purposes 

Broadly speaking, the amount of a drainage tax or 
assessment should be such as will pay estimated expens¬ 
es, including all items proper to be covered, and no more, 
although it may be proper to allow for possible delinquen¬ 
cies and the rate may be such as to raise the approximate 
rather than the precise amount necessary. 

In computing the amount of proposed drainage 
taxes or assessments, the basis of computation 
should be such as to provide a system for proper 
drainage only of the lands within the district,®^ 
the assessment should not exceed the estimated cost 
of the work,®2 and the taxpayers cannot be re¬ 
quired to pay more than the actual cost ®® The as¬ 
sessment should be for such amount as mav be 
requisite to meet the expenses estimated as neces¬ 
sary to pay the cost of construction or other pur¬ 


pose in contemplation and no more,®^ and an as¬ 
sessment for maintenance and repairs, in excess of 
the amount required, without any previous estimate, 
is void.®® An assessment will not be deemed ex¬ 
cessive merely' because, if fully collected, it will pro¬ 
duce a surplus over estimated expenses,®® nor be¬ 
cause the rate fixed will raise the approximate 
amount rather than the precise amount which has 
been duly determined to be necessary ,®^ and it 
has been held that the assessment is not limited to 
the amount estimated as the cost of the work, pro¬ 
vided the total assessments are within the benefits 
conferred ®® 

A drainage district may levy such amount of tax 
as may be requisite to fulfill authorised purposes so 
long as It keeps within limitations imposed by law 
and follows prescribed procedure.®® 

Generally speaking, the costs of construction and 
expenses involved in preliminary proceedings or in 
necessanh incidental w’ork, and expenses connected 
with the raising of money, may be included in the 
amount of the assessment,^ as may also the cost 


89. Ill—Little Bea\er Spec Dram 
Dist V Livinff^'ton, 110 NE 806 
270 Ill 5S2—Sny Island Levee 
Drain Dist v Shaw, 96 N E 984 
252 III 142, 148 

90. Minn —State v Chi< apo R I 
& P R> Co, 170 KW 613, 141 
Minn 472 

91. Ill —People V. North Fork Out¬ 
let Drainaifc Dist, 162 N E 184 
331 Ill 6S 

• 

92. Ar!^—Thibault v. Me Haney, 

177 S W 877, 119 Ark 188. 

19 CJ p 719 note 83 

93. Mi(h—First Nat Bank v Nash, 
20 t NW 127, 232 Mith. 380 

94 . Ill —People v. North Fork Out¬ 
let Drainage Dist, 162 N E. 1S4, 
331 Ill 68 

Paymeiit of bonded debt 

Drainage district cannot, without 
taxpa> er’s consent, levy lax in ex¬ 
cess of amount necessary to pay 
bonded indebtedness, although 
where it incurred legitimate obliga¬ 
tion aside fremi liunded indebtedness 
it could assess;, within limits au- 
thorize*d by taxpayers, taxe.s suffi¬ 
cient to meet sueh obligatiem—As¬ 
cension Red express Co v. New 
River Drainage Dist , 143 So 270, 
175 La 300. 

95. Wash—McDougall v Bridges, 
100 P. 835. 52 Wash 396 

96L us—E verglades Drainage 

League v Nape>leon B Broward 
Drainage Dist , D C Fla, 233 F 

246, appeal dismissed 40 S Ct 219, 
251 U.S. 567, 64 L Ed 418. 


▲nticlpatlng* delingnencies 

An e.stirnated requirement foi 
drainage district, based on antici¬ 
pated dt linquenc les, is not necessa¬ 
rily speculative or unreasonable*, noi 
deies it impose greater proportion of 
burden on lands not delineiuent, 
bene e an anticipated surplus e>f 
three the>usand one hundred and 
fifteen dollars from taxes levied for 
drainage district may not be <*xe es- 
.sive* or unnecessary under eircum- 
stanees—Chieago Mill & Lumber 
Co v Drainage Dist No 17 of Mis¬ 
sissippi Countv, 291 SW 810, 172 
Ark. 1059 

97. RT—Burdick v. Pendleton, 123 
A. 278, 46 R I 125 

98. La—In re New Orleans Drain¬ 
ing Co . 11 T^a Ann 338 

ND—JIaekney v Elliott, 137 NW 
433, 23 N D 373 
19 C J. p 719 note 84. 

9^. La —Ascension Red Cypres.s 
Co V. New River I>ralnage Dist, 
143 So 270. 175 La 300 
Full amount antborized 

Drainage district authorized to 
levy five-mill tax to construct work 
in keeping with purposes of dis¬ 
trict’s creation could, with taxpay¬ 
ers’ consent, levy full lax to meet 
construction obligation —Ascension 
Red Cypress Co. v. New River 
Drainage Dist, supra 
1. Ark—Chicago Mill & Lumber 
Co V Drainage Dist. No 17 of 
Mississippi County, 291 S W. 810, 
172 Ark. 1059. 

Mo —State v. Lemay Ferry Sewe-r 
Dist. of St. Louis County, 92 S W 
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2d 704, 710, 328 Mo 6S3, tllinK 

Corpus Juris. 

NC—Peopli s Loan & Savings Bank 
V King, 193 SE 663, 212 NC 
349 

Ohio—Rav'mond v Trustees of 
Millereek Tp, 7 Ohio App. 56 
19 C J p 719 note 89 

**Actual cost*’ may include costs 
nL‘eessKrily incidental to eonstrut- 
tlon of a drain —First Nat Bank v 
Nash, 203 N W. 127, 232 Mh h 380 

Cost of bridge 

Mich —First Nat. Bank v. Nash, su¬ 
pra 

19 C .1 p 719 note 89 [b]. 

Interest 

(1) The question as to whether 
assessment of benefits shall bear in¬ 
terest IS one controlled by the st.it- 
ute, and, without some statute ex¬ 
pressly or impliedly authorizing in¬ 
terest, interest cannot be allowed on 
assessments or included therein — 
Pfeiffer v. Bertig. 217 SW 791. 141 
Ark. 531 

(2) In proper case, interest may, 
with the benefits to it, be taxed 
against tract in drainage district — 
Campbell v. Millard County Drain¬ 
age Dist. No. 3, 269 P. 1023, 72 Utah 
298 

(3) Work on drainage district im¬ 
provements being delayed during 
litigation, not by reason of any in- 
lunction but because of fear that 
the proceedings might not be valid, 
the drainage bonds, not having been 
theretofore sold and paid for, but 
being issued after the proceedings 
are upheld, may not be dated back 
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of acquiring the right of way,2 and of collecting 
the assessment.^ 

c. Increase and Reduction 

The rate or amount of drainage tax or assessment is 
subject to increase or reduction in proper cases, and the 
assessment shouid be reduced or set aside where exces¬ 
sive. 

Within applicable constitutional and statutory 
provisions, it is permissible in a proper case to in¬ 
crease^ or reduce^ the rate or amount of drainage 
tax or assessment, and primarily the question of 
raising or reducing drainage taxes against land in 
a district is addressed to legislative discretion.® 
Where an assessment is excessive m character, it is 
subject to reduction,"^ or to be set aside with in¬ 
structions to make a proper levy.^ Large differ¬ 
ences between the amounts of assessments made in 
two different reports of commissioners afford a 
factor for consideration in determining the exces¬ 


sive character of the amount of the second assess¬ 
ment.® 

It has been held that, where an annual assessment 
for repairs is made at the organization of a dis¬ 
trict and confirmed, the court has no power there¬ 
after to enlarge such assessment.^® 

§ 59. Benefit to Property 

a. Necessity 

b. Nature and sufficiency 

a. Necessity 

Drainage assessments are predicated on benefit to the 
property assessed. 

The legal theory underlying drainage assessments 
IS one of benefit increasing the value of the land 
and justifying Us assessment,and the general rule 
is well settled that a special assessment for the pur¬ 
pose of drainage can be levied only upon property 
benefited by the improvement, ^2 although it has been 


and draw intcref?t durinp the dela>. 
and so the asses*?ments may not be 
made to bear interest during such 
period, the only reason tht^re eould 
be for requiring it being to meet 
anv interest on the bonds for such 
period —Weikle v Board of Drain¬ 
age Com’ra, L»34 SW 612. 192 Ky 
797 

2. ND—Kri< kson v Casa County, 
92 N W 841, 11 N D 494 

3- Ill — Spring Creek Drainage 
Dist v Klgin, J & K R Co, 94 
N K 529, 249 111 260 

4. Ark—Chicago Mill & Lumber 
Co V Drainage Dist No 17 of 
Mississippi County, 291 S W 810, 
172 Ark 1059 
Bad faith not shown 

On appeal from assessment of ben¬ 
efits for drainage ditch, evidence 
was held not to show that plaintitf’s 
assessment was raised because of 
malice or wrong motive—Monter v. 
Board of Sup’rs of Webster County, 
174 NW. 407, 187 Iowa 625. 

Bffeot of recitals in bonds 

Although bonds issued by a drain¬ 
age district on their face incorpo¬ 
rated as part of their terms, the 
resolutions authorizing them where¬ 
in the amount of tax to be levied 
each year was limited, nevertheless 
It IS within the power of the board 
of commissioners to Increase the 
levy if necessary, since that power 
is reserved to them by Crawford & 
Moses’ Dig. § 3620, and both the 

bonds and the resolutions author¬ 
izing them must be construed in the 
light of the statute authorizing their 
issuance.—Griffin v. Little Red Riv- 
Levee Dist. No. 2, 249 S W. 16, 
167 Ark. 690. 


5. Ill —People V Chicago & N W | 
Ry Co. 172 NE 1.1. 340 HI 102 
County clerk’s redaction of rate 
not open to taxpayer’s objection that 
It Wets loo small a leduttion, under 
fa< ts and appln able statutes—Peo¬ 
ple V. Chicago & N W Ry Co, su¬ 
pra 

8. Pla—Bannerman v Calls, 85 So 
336, 80 Fla 170 ' 

7. Iowa —Chicago & N W Ry Co 
V Board of Sup’rs of Clinton 
CounU. 198 NW 610, 197 Iowa 
120<S—Brandt \ Board of Sup’rs 
of Franklin County, 197 NW 462, 
197 Iowa 49.1—Chit ago & N W. 
Ry Co V Bt>ard of Sup’rs of Mo¬ 
nona Countv 194 NW. 213, 196 
Iowa 447—Interurban Ry Co v 
Board of Sup’rs of Polk County, 
175 NW 743, 189 loAva 35—Chi¬ 
cago & N W Ry Co V Board 
of Sup’rs of Hamilton County, 169 
NW 103. 184 Iowa 590, supersed¬ 
ing 162 N W 876 

Bvidenoe held to support thirty per 
cent reduction 

Iowa—Mills V Board of Sup’rs of 
Monona County, 290 N W 50, 227 
Iowa 1141. 

Failure to give adequate credit 
for existing private improvements 

when computing direct beneflts to 
land assessed for drainage purposes 
renders proper a reduction in the 
amount of such assessment— Peter¬ 
sen V Board of Sup’rs of Certo 
Gordo County. 226 N W 1, 208 Iowa 
748 

Assessments held not excessive 

Iowa —Loomis v Board of Sup’rs. 
173 NW. 615, 186 Iowa 721. 

a Ky—Ednngton v. Payne, 7 S.W 
2d 827, 226 Ky 86. 
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9. Iowa—Mills V Board of Sup’rs of 
Monona County, 290 N W 50. 227 
Iowa 1141 

10. Ill —Hammond v People, 52 N. 
E 1030, 178 111 254—Hammond v. 
Carter. 44 N E 274, 161 Ill 621. 

11. \riz—In re Bonds of Drainage 
Dist No 4, in and for Maricopa 
County, 193 P 833, 22 Ariz 31 

Fl.i —Campbell v Stale ex rel Gar¬ 
rett. 183 So 340, 133 Fla 638. 

12. U S.—Duncan v. St John Levee 
& Drainage Dist .CCA Mo . 69 F 
2d 34 2—Risty v. Chicago. R I & 
P. Ry. Co . C C A S D . 297 P 710, 
affirming. D C. Chicago. R I & 
P Rv Co v R sty, 282 F 364. 
certiorari denied Risty v Chicago, 
M. & St P R Co, 4 5 set 122, 266 
US 622, 69 LEd 473, dismissal of 
appeal denied Risty v Northern 
States Power Co, 45 S Ct 229, 266 
US 622. 69 LEd. 473, affirmed m 
I>art and reversed in part on other 
grounds 46 S Ct 236, 270 U S 378, 
70 LEd 641. 

Fla—Campbell v Slate ex rel. Gar¬ 
rett. 183 So 340, 133 Fla 638— 
Marlin v Dade Mu<k Land Co, 116 
So 44 9 96 Fla 530, appeal dis- 

missod M B Gams Properties v. 
Marlin. 49 S Ct 25, 278 US. 560, 
73 T.Ed 506 

Idaho —Booth v. Groves 255 P. 638, 
4.3 Idaho 703 

Ill —Marshall v. Commissioners of 
Upper Cache Drainage Dist, 144 
NE 321, 313 III 11 

Iowa —Lee v. Board of Sup’rs of Sac 
County, 198 NW 494, 197 Iowa 
1125. 

Minn—Petition of Amundson, 180 N. 
W 537, 147 Minn 4 22 

NY—Stoltz v Water Power and 
Control Commission of Conserva- 
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held that the doctrine of benefit applies only to 
assessments for construction, repair, and mainte¬ 
nance of a drainage system, and does not preclude 
assessment of land within a drainage district to pay 
its proportionate share of a judgment against the 
district for damage to other lands even though the 
land assessed may be deemed to receive no benefit 
from payment of the judgment.^^ 

Where lands are provided unth sufficient natural 
drainage, they are not liable to assessment for a 
ditch necessary for the drainage of other lands, 
merely because the surface water from the former 
naturally drains upon the land requiring artificial 
drainage.^^ 

Irrigated highlands. The legislature may provide 
that lands artificially irrigated, contributing by seep¬ 
age and saturation to swampy condition of low¬ 
lands, shall contribute their just proportion of the 
cost of constructing works for the reclamation of 
the lowlands and the fact that the assessment is 


required to be levied against the land as a benefit 
instead of against the owner as a personal liability 
does not render the statute invalid.^® 

Dissolution of district and abandonment of proj¬ 
ect. Where a drainage district is dissolved the leg¬ 
islature may apportion preliminary expenses in pro¬ 
portion to the anticipated or prospective benefits,!^ 
and following dismissal of the drainage district pro¬ 
ceedings the landowner may be liable irrespective 
of benefit.^® If the work is abandoned because not 
practicable, the expense of the proceeding must be 
borne by all lands in the district,^® including those 
which, as decided in such proceeding, would not 
have been benefited by the improvement.®® 

b. Nature and Sufficiency 

The benefits for which an assessment may be made 
must be special benefits to the landowner and not the gen¬ 
eral benefits which accrue to him as a member of the 
community and they must not be speculative or doubtful, 
the question being one to be determined primarily by the 
taxing authorities under the circumstances of each par¬ 
ticular case. 


tlon Department, 17 N Y S 2d .^61. 
258 AppDiv 440, appeal denied 18 
N.Y S 2d 750, 259 App Div 777. 
Ohio —Pontifical College v. Kleeli, 
5 Ohio N P ,N S . 241. 

19 rj. p 720 note 93 

“Property cannot he taxed for ben¬ 
efits when none exist** —Duncan v 
St John Levee & Drainage Dist., C. 
CAMo, 69 F2d 342, 345 
Talidity of statutes 

(1) Statutes authorizing drainage 
assessments without benefits have 
been regarded as invalid 

Idaho—Booth v. Groves, 255 P. 638, 
43 Idaho 703 

N Y —Stoltz V Water Power and Con¬ 
trol Commission of Conservation 
Department, 17 N Y S 2d 361. 258 
App Div. 440, appeal denied 18 N 
Y S 2d 750, 259 App Div 777 

(2) On the other hand, it has been 
held that provisions to the effect that 
in contesting an assessment it shall 
not be competent to show that lands 
assessed would not be benefited, are 
valid —Chicago & N W Ry Co v. 
Board of Sup’rs of Clinton County, 
198 NW 640, 197 Iowa 1208. 

(3) It has also been held that stat¬ 
utes failing expressly to limit as¬ 
sessment of lands for drainage pur¬ 
poses to those benefited will be up¬ 
held on the theory that such a re¬ 
quirement IS implicit —North Wich- 
ert Drainage Dist. v Chamberlain, 
173 N.E 90. 340 Ill 644 

13. Ill.—Eldred Drainage and Levee 
Dist. V. Wilcoxson, 6 N E 2d 149, 
365 Ill. 249. 

14. Ill.—Sangamon & Drummer 
Drainage Dist. v. Houston, 120 N.E 
253, 284 111. 406. 


Ohio—Pontifical College v. Kleeli, 5 
Ohio NP.NS. 241 
19 CJ p 721 note 96 

Ditch merely carrying off water 

If construction of a ditch will not 
drain land any better than is done 
by natural ivatercourses, or render it 
more accessible, or affect its immedi¬ 
ate surroundings, then it is not bene¬ 
fited even though the ditch may carry 
off water—People v Allen, 161 N E. 
867, 330 Ill 433—Sangamon & Drum¬ 
mer Drainage Dist v. Houston, 120 N 
E 253. 284 Ill 406 

15. Idaho —Burt v Farmers’ Co-op 
Irr Co. 168 P 1078, 30 Idaho 752 
—In re Canyon County Drain Dist 
No 1, 161 P 315, 29 Idaho 377 
Kighlande and low lands 

“Highlands,” as used in drainage 
act, means lands which w'lll not be 
enhanced in value by drainage works, 
but which contribute by seepage of 
irrigation water therefrom to satura¬ 
tion or water-logged condition of 
"low lands,** which are lands which 
will be enhanced in value —Drainage 
Dist No 2 of Canyon County v Ex¬ 
tension Ditch Co , 182 P 847, 32 Ida¬ 
ho 314 

DetermiiiatioA of assessment 

(1) If part of benefits to low lands 
from drainage works will arise from 
enhancement of their value as if they 
were in their natural state, or by 
changing conditions other than dam¬ 
ages caused by seepage and satura¬ 
tion from irrigation water, such ben¬ 
efits cannot be considered In deter¬ 
mining assessment against high 
lands —Drainage Dist No. 2 of Can¬ 
yon County v. Extension Ditch Co., 
supra. 


(2) Benefits to high lands are to 
be determined according to extent 
thev are responsible for damages to 
low lands by reason of seepage of ir¬ 
rigation water, and amount of such 
responsibility will be proportion 
whic h amount of water contributed 
by such high lands bears to combined 
contribution of water from all sourc¬ 
es of irrigation. Benefits to low 
lands ought to be determined in at- 
c'ordance with the enhanced value 
thereof—Drainage Dist No 2 of 
Canjon County v. Extension Ditch 
Co , supra 

16- Idaho —Burt v Farmers* Co-op 
Irr Co. 168 P. 1078. 30 Idaho 762 

17. Ark —Fellows v. McHaney, 168 

S.W 1099, 113 Ark 363—Davies 

v. Chicot County Drain Dist, 166 
SW 170, 112 Ark. 367. 

18. Mo —State ex rel Davidson v. 
Missouri State Life Ins Co , 65 S. 
W.2d 182, 228 Mo App 38. 

19. Mo—Houck V. Little River 
Drain. Dist, 164 SW 739, 248 Mo. 
373, affirmed 36 S Ct. 58, 239. US. 
254, 60 LEd 266 

19 C.J. p 723 note 3. 

Farcentaga tan 

Drainage project having been aban¬ 
doned before any construction, tax 
to pay district’s indebtedness for or¬ 
ganization expenses should be per¬ 
centage on value of all land in dis¬ 
trict.—Fidelity Nat Bank & Trust 
Co of Kansas City v. Morris, 273 P. 
425, 127 Kan. 283. 

90. Wash—^Northern Pac. R. Co. v. 
Pierce County, 97 P. 1099, 51 Wash. 
12, 23 L.R.A.,N.S., 286. 


410 




28 C.J.S. 


DRAINS 


In determining whether lands are benefited by 
the construction of a drain, special benefits only 
should be considered, and not the general benefits 
which accrue to the landowner as a member of the 
community.2l Benefits are special when they in¬ 
crease the value of the property, relieve it from a 
burden, or make it specially adapted to a purpose 
enhancing its value ,22 the question of benefit being 
one of fact under the surrounding circumstances of 


§ 59 

each particular case,23 to be determined primarily 
by the taxing authorities,^^ their decision being con¬ 
trolling unless arbitrary or unreasonable.25 While 
a drainage assessment at the best is merely an ap¬ 
proximation, the actual benefits not being suscepti¬ 
ble of exact computation or mathematical demon¬ 
stration,26 the benefits assessed must not be specu¬ 
lative or doubtful27 although it is not necessary that 


ai. Ind.—Cleveland, C, C & St L. 
Ry Co V. Mumford, 197 NE 826, 
208 Ind 655 

Ky —Henderson Cotton Mills v. 

Tnsg. 227 SW 677. 190 Ky. 411. 

19 CJ p 722 note 97. 

22. Ill—reople v Allen, 161 N E. 
867. .IIO Ill 433 

Ind —Cleveland, C, C & St Ry 
Co v Mumford. 197 NE 826, 208 
Ind 655 

Ky—Henderson Cotton Mills v. 

Triggr, 227 SW 677, 190 Ky. 411 
19 CJ p 722 note 98. 

23. P’la—Martin v Dade Muek Dand 
Co. 116 So 449. 95 Fla 530. appeal 
dismissed M K Gams Properties 
V. Martin, 49 S Ct. 25. 278 U S 560, 
73 DEd 505 

Ind —Cleveland, C, C & St Jj Ry 
Co. v Mumford, 197 N E 826, 208 
Ind 655 

Iowa —Shay v Board of Sup’rs of 
Rinffgrold County, 170 NW. 393. 185 
Iowa 282 

19 CJ. p 722 note 98 
Benefits to railroad rlerht of way 
Iowa—Chicago, R I & P R Co. v. 
Board of Sup’rs of Clay County, 
204 NW. 311. 200 Iowa 557. 

Bffect of prevtoiiB levy 

Levies of valid assessments by 
drainage district for special drain¬ 
age benefits accruing to land In strict 
compliance with law are not void¬ 
able because older drainsge district 
previously levied and collected as¬ 
sessments on .same land for special 
drainage benefits —S’chobert-Zimmer- 
man Drainage Dist. v. Soil, 272 N.W. 
776, 132 Neb 629 
Bffeot of private drainage 

In making drainage assessments, 
that private drainage had added ma¬ 
terially to the quality of the land 
and enhanced its value would neces¬ 
sarily result In less benefit to the 
land from a public dram than had 
the land been wholly undrained when 
the public enterprise was undertaken 
—Brandt v. Board of Sup’rs of 
Franklin County, 197 N.W. 462, 197 
lovra 496. 

Xnsnlllolont ontlat 

Before a tax for drainage will be 
held invalid because of want of ben¬ 
efits arising from an insufficient out¬ 
let, it must appear that the outlet 
cannot be made adequate for an 
amount equal to the beneflts to the 


land affected —People v. Coudy, 129 
N.E 728, 296 Ill 263. 

Benefit held shown 

(1) In general. 

Ark—Sloan v Village Creek Drain¬ 
age I>ist. of Lawrence County, 287 
SW 380. 171 Ark 1088. 

Cal —Abel v. Reclamation Dist. No. 

2047, 257 P. 504. 201 Cal 451 
Ill —People v. Allen. 161 N E 867, 
330 III 433 

Ohio —Thompson v. Garver, 11 Ohio 
App 341 

(2) By improvements made in pri¬ 
or drainage project by larger district 
—Chicago, R I & 1* Rv Co v. 
Board of Sup’rs of Kossuth County, 
201 NW 115, 199 Iowa 857. 

(3) By removal of flood danger 
from owner of reclaimed land—Mil¬ 
ler & Lux v Sacramento and San 
.Toaquin Drainage Dist, 187 P 1041, 
182 Cal 252, < ertiorari denied and 
error dismissed 41 S Ct 404, 256 U S. 
129, 65 LEd 859 

(4) By repairs 

Iowa—Kimball v. Board of Sup’rs 
of Polk County, 180 NW 988, 190 
Iowa 783 

Minn—State v County Board of Polk 
County, 186 NW 709 151 Minn 

274 

(5) By saving to county In cost of 
maintaining highways—In re Door 
Creek Drainage Dist, 179 N W 581, 
172 Wis. 431 

(6) By termination of liability of 
town for discharge of surface water 
on lower landowmers.—McDaniel v 
Beazell, 188 N E 670, 206 Ind 168 

(7) By departure from the natural 
water course, thereby reaching an 
outlet in one third the distance it 
would have taken by the natural wa¬ 
ter channel, and securing an in¬ 
creased fall —Sullivan v Board of 
Sup’rs of Palo Alto County, 187 NW 
576, 193 Iowa 739 

34. Ariz—In re Bonds of Drainage 
Dist. No 4, in and for Maricopa 
County, 193 P 833. 22 Ariz 31 
Cal—^Whyler v Reclamation Dist 
No. 2047, 264 P. 672, 89 Cal App 
322. 

La—Duffy v. Peneguy, 87 So 25. 
148 La 407 

Miss.—Anderson v Robins, 137 So 
476, 161 Miss. 604. 

Tenn.—Obion County v. Head, 296 S 
W. 364, 165 Tenn. 590, error dis¬ 
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missed Head v. Obion County to 
Use of House Creek Drainage Dist, 
48 set. 207, 276 U.S. 689, 72 L.Ed. 
719 

25. U.S—Beck v. Missouri Valley 
Drainage Dist of Holt County, C C. 
A Mo. 46 F2d 632, 84 A L R 1089, 
certiorari denied 52 S Ct. 7, 284 U 
S. 618, 76 LEd 527. 

Iowa—Chicago. R I & P R Co v. 
Board of Sup’rs of Clay County, 204 
NW 311, 200 Iowa 657 
Arbitrary action. 

Body to which the question of ben¬ 
eflts is delegated may not act arbi¬ 
trarily, and impose a tax with disre¬ 
gard to the benefit to be derived — 
In re Bonds of Drainage Dist No 4, 
in and for Maricopa County, 193 P. 
833, 22 Anz 31 
Substantial Jnstica 

In making special assessments, 
reasonable determinations and sub¬ 
stantial justice are requisites—Mar¬ 
tin v Dade Muck Land Co, 116 So 
449 95 Fla 530, appeal dismissed M 
B Garris Properties v Martin, 49 S 
Ct 25, 278 US 560, 73 LEd 50.5 
Objections and confirmation, revision 
and judicial review of drainage as¬ 
sessments are considered infra §S 
67-75 

26. Iowa—Chicago, R I & P R. Co. 
V Board of Sup’rs of Clay County, 
204 NW 311, 200 Iowa 557. 

Matter of opinion 

Assessment of benefits for drainage 
improvements is largely a matter 
of opinion about which men differ. 
It IS a matter of estimate and fore¬ 
cast, and not one of absolute certain¬ 
ty—Sloan V Village Creek Drainage 
Dist of Lawrence County, 287 S.W. 
380, 171 Ark. 1088. 

27. U S —Thomas v. Kansas City 
Southern Ry Co, Ark., 43 S Ct. 
440. 261 U S 481. 67 L.Ed. 758, af¬ 
firming, CCA., 277 F 708. 

Fla —Martin v Dade Muck Land Co , 
116 So. 449, 95 Fla. 530, appeal dis¬ 
missed M B Garris Properties v 
Martin, 49 S.Ct. 25, 278 US. 560, 
73 LEd 505. 

Ill —Marshall v. Commissioners of 
Upper Cache Drainage Dist, 144 N 
E 321, 313 Ill. 11. 

19 CJ. p 722 note 99. 

Conjectnral benefit basis not shown 
Fla.—Martin v Dade Muck Land Co., 
116 So. 449, 95 Fla. 630, appeal dis- 
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they should be direct.^* 

Legislative determination. Within constitutional 
limitations it is competent for the legislature itself 
to determine the lands to be benefited by drainage 
and the amount of benefits accruing to such lands,29 
and in the absence of arbitrary or oppressive action 
a statutory determination will be upheld So, 
where the legislature itself has fixed the boundaries 
of a district to be assessed for drainage purposes, 
the general rule is that the legislative determination 
is conclusive on the courts and precludes judicial 
inquiry as to benefits 21 

Presumption of benefit. It has been held that 
lands within a drainage district are so far pre¬ 
sumed to receive benefit that a landowner may un¬ 
der statute be precluded from claiming and proving 


that no benefit accrues to his land.22 

Time of ascertainment. The requirement that 
benefits to land taxed or assessed for drainage re¬ 
fers to benefits calculated at the time of the con¬ 
struction of the dram, and the fact that subsequent¬ 
ly the drain may prove of little or no value, do not 
invalidate the assessments.23 

§ 60. Classification of Property 

Classification of lands for drainage assessment should 
comply with the facts and be made in accordance with 
applicable statutory regulations, as in respect of notice 
and place of meeting. Reclassification is allowed in a 
proper case. 

Classification is not the assessment of drainage 
costs,24 but is the basis of such assessment,25 the 
classification being made m proportion to benefits 


missed M. B. Garris Properties v 
Martin 49 S Ct. 25, 278 U S 560, 73 
L..Ed 505. 

28 . US—Miller & LiUX V Sacramen¬ 
to & San Joaquin Drainapre Dibt. 
41 set. 404. 256 US 129. 65 L Ed 
859, denying- certiorari and dis¬ 
missing error 187 P 1041, 182 Cal 
252—In re Chicago, R I & P Ry 
Co, DC Kan, 28 F 2d 56. affirmed 
CCA, Straight Crock Drainage 
Dist No 2 of Jackson County. 
Kan., V. Chicago, R 1. & P Ry. Co , 
36 F 2d 650 

Ark —Standard Pipe Line Co v In¬ 
dex-Sulphur Drainage Dist , 293 S 
W 1031, 173 Ark, 372. error dis¬ 
missed Standard Pipe Line Co v 
Commissioners of Index Sulphur 
Drainage Dist.. 48 S Ct. 17. 72 L Ed 
1015, and 48 S Ct 323. 276 US 601. 

72 L Pld 725, and certiorari grant¬ 
ed 48 set 420, 276 US 614. 72 
L Ed. 732, certiorari dismissed 49 
set 17. 278 US 558. 73 L Ed 504 

Fla —Martin v Dade Muck Land Co , 
116 So 449, 96 Fla 530, appeal dis¬ 
missed M. B Garris I’roperties v. 
Martin, 49 S.Ct 26, 278 U S. 660. 

73 L Ed. 505 

**Any lands, or any roads” 

Mo —Drainage Dist No 1 of Bates 
County v. Bates County, 216 S.W. 
949. 

Ohio—^Winters v. Pangboner, 14 Ohio 
CirCt.NS, 405. 

19 CJ. p 722 note 1. 

Increased railroad trafOLc 

To justify an assessment on the 
property, the benefit from a drain 
need not be a direct one, imt it may, 
in case of a railroad, consist of gains 
derived from increased traffic — 
Thomas v Kansas City Southern Rv 
Co., Ark, 43 S Ct 440, 261 U.S 481, 
67 LEd. 758, affirming, C C.A, 277 
P. 708. 

Propsrty already benefited by orig¬ 
inal work, which receives no addi¬ 


tional benefit, may be assessed for 
additional work necessary to give 
equal protection to other landowners 
in district—Rauch v Tlimmelberger, 
264 SW 658, 305 Mo 70 

29. Cal —In re Sutter-Butte By- 
Pass Assessment No 6 of Sacra¬ 
mento & San Joaquin Drainage 
Dist. 218 P 27, 191 Cal 650. error 
dismissed. William Ash Co v Rec¬ 
lamation Board of Slate of Cali¬ 
fornia. 45 set. 194, 26C US 689, 
69 LEd 456. 

30. Fla—Martin v. Dade Muck Land 
Co, 116 So 449, 95 Fla 530, ap¬ 
peal dismissed M B G irris Prop¬ 
erties V Martin, 49 S Ct 25, 278 U 
S 5C0, 73 L Ed 505—Banner man v 
Catts, 85 So 336, 80 Fla 170. 

Arbitrary action shown 

An assessment for a dr.ainage dis¬ 
trict against lands whuh lay across 
a river from the mam bodv of lands 
and could receive no benefit, cannot 
be upheld on the theory of benefits 
to the territory conclusively deter¬ 
mined by legislative action—In re 
Bonds of Drainage Dist. No. 4, m 
and for Maricopa County, 193 P. 833, 
22 Ariz 31. 

Cal —Miller & Lux v. Sacramento 
and San Joaquin Drainage Dist., 
187 P 1041, 182 Cal 252, certiorari 
denied and error dismissed 41 S Ct 
404, 256 US 129, 65 LEd S59 

31. Arbitrary action not shown 

Cal-—Miller & Lux v. Sacramento 
and San Joaquin Drainage Dist, 
supra 

Inconsistency in exclusion and inclu¬ 
sion of similar lands not shown 

Cal —Miller & Lux v. Sacramento 
and San Joaquin Drainage Dist., 
supra. 

32. Iowa—Cordes v. Board of Sup'rs 
of Hamilton County, 196 N W 997, 
197 Iowa 136—^Philip Drainage 
Dist. V. Peterson, 186 N.W. 18, 192 
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Iowa 1094—Boslaugh v. Board of 
Sup'is of Buena Vista County, 181 
NW. 441, 190 Iowa 1168 

Presumption of benefit to whole dis.- 
trict 

The drainage system, once estab¬ 
lished and ci»mplcted, is an improve¬ 
ment from which the district as a 
whole IS conclusively presumed to re¬ 
ceive a benefit —Breiholz v Board 
of Sup’rs of i'oeahontas County, 173 
NW 1, 186 Iowa 1147 

Presumption of benefit from mainte- 
nance 

Presumption obtains that all lands 
embraced in drainage system are ben¬ 
efited by maintenance of system as 
w^ell os Its original construct ion, al¬ 
though a condition may arise making 
it unnecessary to repair the system 
adjoining each parcel of land abut¬ 
ting the ditch—Henshaw v Holt, 89 
S W 2d 313. 262 Kv 19 
iTcsumptions arising from the evi- 
d^mce are considered infra <55 71, 
72, together with matters relating 
to admissibility and weight and 
sufficiency. 

33. N D —Barnes v. Cass County, 
228 N W. 839, 69 N.D 135. 

34. Iowa—Seabury v Adams. 225 N 
W 264. 208 Iowa 1332 

35. Ill —Legro v. Drainage Com’re 
of Ashkum Drainage Dist No 1, 
130 N E 3b9, 297 111 155. 

Classification as fixing proportions 
Classification of lands in a drain¬ 
age district under Farm Drainage 
Act § 24, as amended by L1919 p 
445, fixes the proportion which the 
several tracts of land in the dis¬ 
trict shall be assessed, and the rights 
and liabilities of the owners are 
determined by the classification, not 
by spreading the assessment.—Legro 
V. Drainage Com'rs of Ashkum 
Drainage Dist. No. 1, supra. 
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as shown infra § 66, although in considering the ap¬ 
portionment of benefits the terms “classification” 
and “assessment” may be loosely used as synony¬ 
mous and interchangeable. 

Classification should be made by the persons des¬ 
ignated by statute,^® should be in conformity with 
the facts,37 and the procedure should comply with 
governing statutory requirements.^® Appointment 
of commissioners to classify lands has been held not 
prerequisite to assessment for construction of ad¬ 
ditional drains autheirizcd as repair work to render 
the existing drainage adequate.®^ Subdistricts have 
been regarded as separate entities so far as classifi¬ 
cation of lands for drainage assessments is con¬ 
cerned.^® 

Meetings for classifi-cation. Classification made 
at a meeting held outside of the drainage district 
may be void under statutes requiring the meeting 
to be held within the district.^^ However, under 
statutes providing that the meeting of classification 
commissioners be held within the district and that 
due notice be given of the tunc and place of meet¬ 
ing, It is sufiicient if the formal meeting be held 
within the district even though informal discussions 
are held outside the district,42 and where the stat¬ 


§ 61 

ute permits the meeting to be held beyond the dis¬ 
trict, as at the office of the county clerk irrespec¬ 
tive of Its location, it is proper to hold the meeting 
outside the district.^® A notice of meeting is suffi¬ 
cient if it complies with statutory requirements, 
and will be sustained if it designates the place of 
meeting with substantial although not with precise 
accuracy.^® 

Reclassification. Under applicable statutes re¬ 
classification may be had to correct inequities in the 
original classification of lands for drainage assess¬ 
ment purposes,and may be required where the 
original classification does not cover the character 
of work for which assessment is to be made.^7 

§ 61 . Levy and Assessment in General 

a. In general 

b. Time 

c. By whom made 

a. In General 

Levy and assessment of drainage taxes should com¬ 
ply with governing statutes, as with respect to the nec¬ 
essity and sufficiency of an authorizing election, ordi¬ 
nance or resolution. 

“Assessments,” as the term is used in the law 


36. Ill—People v. Allen, 147 N.E. 
479. 317 111 -^92 

Adoption of engineer’s report 

Thai commissioners of drainaKf* 
distrut met for purpo.se of adopting 
new < la.ssifit ation of lands of district, 
that district engineer was present 
with maps and other data, and that 
one of t oinmissioners mov'ed that 
classification as shown by certain 
do< umenis be adopted as classiflta- 
tion of lands, which motion was sec¬ 
onded and carried unanimously, did 
not show that classifl< ation was not 
made by commissioners.—People v 
Allen, supra 

37. Iowa —Boyd v Board of Sup’rs 
of Palo Alto County. 175 NW 319, 
187 Towa 1234. 

Wet land 

Band a part or all of which was 
in cultivation, and which was large¬ 
ly protected from overflow from 
certain river by a dike, was improp¬ 
erly asses$ied as wet land in drain¬ 
age proceedings to provide a straight 
channel instead of the tortuous one 
of the river, and assessment will be 
reduced —Bo> d v. Board of Sup'rs 
of Palo Alto County, supra 
3B. Ill —People v. Allen, 147 N.E. 

479. 317 111 92. 

19 C J p 726 note 38. 

ClasBlfloation at sero 

Where drainage commissioners, in 
classifying lands of district, stated 
that a certain tract of land “is whol¬ 
ly without protection or benefit and 


is not considered as part of drainage 
district," they did not thereby de¬ 
tach suth land from district, result¬ 
ing in making classification void, but 
only effect was that such portion of 
land was classified at zeio—I’eople v 
Allen, supra 

39. Iowa—Alathwig v Drainage 
Dist No 29, Emmet County, 171 
N W 125, 188 Iowa 267 

40. Ark—Shewmake v Hudson, 285 
SW 382, 171 Ark. 739 

41. Ill—People V Larsen, 118 NE 
749, 282 Ill 501 

19 CJ p 725 note 41. 

Meetings to assess see infra § 62 
Meetings to hear objections see in¬ 
fra § 69 

42. Ill—People v Gibson, 127 N.E 
360, 293 111 80 

43. Ill—People v Allen, 147 NE 
479, 317 Ill 92—Commissioners of 
Lake Fork Special Drainage Dist 
V Commissioners of Highways of 
Lake Fork Tp. 127 NE 109, 292 
Ill 340 

44. Ill—I’eople v. Allen, 147 NE 
479, 317 Ill 92 

OmisBloiL of copy of petition, for 

the impiovement from a notice of 
the meeting for classification was un¬ 
objectionable, where the particular 
statutory provisions applicable did 
not require inclusion of such a copy 
and the notice was sustained wheie 
It was in strict compliance with the 
particular statutory provisions which 
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were applicable —People v. Allen, su¬ 
pra 

45. Ill —People v Gibson, 127 N.E 
360, 293 111 80. 

“At the BChoolhouBe” 

Where a school house and grounds 
immediately surrounding it had been 
exc 1 tided from a drainage district, 
which inclosed it on three sides, a 
iiotK e of meeting of commissioners 
to classify the lands of the district 
“at the schoolhouse within the dis- 
tric t” may l)e roa.sc»nal>ly construed 
to mean at a point within the district 
adjacent to the schoolhouse. and is 
sufficient, since It is not necessary 
that It designate the precise place 
for holding the meeting—People v. 
Gibson, supia 

46. Iowa—Nervig v. Joint Boards 
of Sui)’rs ol Polk and Story Coun¬ 
ties. ISH NW 17. 193 Iowa 909 

47. Ill —Schwartz v. Commissioners 
of Big Lake Special Drainage Dist., 
138 N E 665, 307 Ill. 209 

Work going* beyond mere repairs 

Although Farm Drainage Act § 
41. authorizes assessments on orig¬ 
inal classification for repairs, new 
assessments for the purpose of 
widening ditches and acquiring right 
of way cannot be levied without a 
new classification —Schwartz v Com- 
missioneis of Big Lake Special 
Drainage Dist., supra. 
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relating to drainage, are special and local imposi¬ 
tions on property in the immediate vicinity of the 
improvement which are necessary to pay therefor 
and are made with reference to special benefit 
which the property derives therefrom.^* 

The levy and assessment of drainage taxes should 
comply with governing statutory regulations,^^ but 
a substantial compliance with the statute is suffi¬ 
cient.®® 

In the absence of contrary statute, drainage com¬ 
missioners may levy an assessment for maintenance 
of drainage already established without preliminary 
survey and report of viewers or action of the drain¬ 
age court.®^ 


Election. Under some constitutions and statutes, 
the determination as to whether a tax shall be 
levied for a drain must be submitted to a vote of the 
taxpayers or electors of the town or drainage dis¬ 
trict, called and conducted in compliance with ap¬ 
plicable regulations,®2 while under others no elec¬ 
tion is required.®3 In the absence of fraud, irreg¬ 
ularities and informalities attending a drainage tax 
election will not invalidate it where they do not 
affect the result,®^ but will void it where they may 
have affected the result.®® 

Ordiftance or resolution Under some statutes 
sanitary districts are required to levy taxes by an 
ordinance or resolution specifying the purposes for 
which such taxes are required,®® and a certified 


48. Iowa —^Kimball v. Board of 
Sup'rs of Polk County. ISO N \V 
988, 190 Iowa 783. 

49 . Utah —Rothwell v Salt Lake 
County Drainage Dist No 2, 39 
P.2d 737. 85 Utah 415 

CompUaiLce ahowa 

Minn.—State v Oldre, 229 N W. 878, 
179 Minn. 566 

Mo —State ex rel Drainage Dist No 
28 of New Madrid County v 
Thompson, 41 S W 2d 941, 328 Mo 
728. 

50. Wash —Snohomish County v 
Andrews, 257 P. 861, 144 Wash. 
320. 

61. Ga.—Stovall v Broad River 
Drainage Dist, 116 SE 602. 155 
Ga 167 

52. La.—Ludeau v Ville Platte 
Gravity Drainage Dist. No. 10, 113 
So. 842, 164 La 263 
Tex—Security Development Co. v. 
Hidalgo County Drainage Dist. No. 
1, CivApp, 124 SW.2d 178 
19 C.J. p 723 Jiote 5 
Appointment of election ollloiala 
President of drainage district 
board of commissioners Is not au¬ 
thorized to appoint clerk and com¬ 
missioners of drainage district tax 
election —Ludeau v. Ville Platte 
Gravity Drainage Dist No. 10, 113 
So 842, 161 La 263 
63. N C —Sanderlin v. Luken, 68 S. 

E 225, 152 NC 738. 

19 C J p 723 note 6. 

Assessment of acreage tax by levee 
board has been held not within the 
scope of Louisiana constitutional 
limitations on general taxation, and 
consent of the property owners need 
not be secured before levy of such a 
tax —Snowden v Red River and 
Bayou des Glaises Levee and Drain¬ 
age Dist. 134 So. 389, 172 La. 447, 
followed in 134 So. 394, 172 La. 463, 
and certiorari granted Snowden v. 
Red River & Bayou Des Glaises 
Levee, 52 S Ct. 23, 284 US 603, 76 
L.Ed. 617, certiorari dismissed Snow¬ 


den V. Red River & Bayou Dos 
<ilaises Levee & Drainage Dist of 
Louisiana, 52 S Ct. 198, 284 U.S 592. 
76 LEd 510 

Levy without snbmission to tax- 
payers 

The purpose of statutes authoriz¬ 
ing drainage district authorities un¬ 
der prescribed circumstances to lo\ > 
ad valorem tax without submission 
to property taxpayers is to obviate 
an election under the circumstances 
set forth in the statute —State ex 
rel Howard Ktnyon Dr€*dgirig Co \ 
Miller Gravity Drainage Dist No 3, 
192 So 529, 193 La 916 

54. La—Ludeau v Ville Platte 

Gravity Drainage Dist. No. 10, 113 
So 842, 164 La 263 

55. La—Ludeau v Ville IMatte 

Gravity Drainage Dist No 10, su¬ 
pra. 

56. Ill —People ex rel Wangelin v 
Pitcairn, 21 N E 2d 753, 371 Ill 
616. 

19 C J. p 723 note 7. 

SnAciency of specification of pnrpose 

An item in the tax levy ordinance 
of a levee and sanitary district for 
general corporate purposes, entitled 
“For drainage ways—work supported 
by government aid, 8125,00»,*' was 
invalid for failure to specify the pur¬ 
poses for which taxes were re¬ 
quired. The mandate of the statute 
is not satisfled even if the item 
specifies the single purpose of the 
work on drainage ways of the dis¬ 
trict, or more particularly on those 
drainage ways where the expense 
incident to the work is to be partially 
met by federal funds, although 
specification in minute detail of the 
nature and location of the work to 
be done, or the method of accom¬ 
plishing It, is unnecessary —People 
ex rel. Wangelin v Pitcairn, supra. 
Farm diminage district 

(1) In farm drainage districts, 
adoption by drainage commission¬ 
ers of resolution ordering necessary 
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money raised by special assessment 
constitutes the levy—People v. 
Please. 175 NE 769, 344 111 43 

(2) Resolution adopted by drain¬ 
age commissioners in farm drain¬ 
age district, ordering necessary mon- 
«‘y raised by special assessment, is 
essential to validity of assessment 
—People V Please, supra 

(3) Method of levying a .special 
a.ssessment under Farm Drainage Act 
^ 49 et seq, is not governed by fi 
26, but by S 62, which does not 
require resolution of coinmi,ssu»ntis 
in form provided for in § 26 —Com- 
nils.sioners of Lake Fork Spt cial 
Drainage Dist v Commissioners of 
Highways of Lake Fork Tp, 127 N 
E 109, 292 Ill 340 

(4) Under P’^rm Drainage Act S 
62, a prior resolution of drainage 
commissioners, stating that amount 
of assessment levied was necess.«iiy 
to be raised by special assessment, 
was not required before commis¬ 
sioners could enter order making 
such assessment—People v. Allen, 
147 NE. 479, 317 Ill. 92 

Special drainage district 

Statute authorizing drainage com¬ 
missioners to order nece.ssary mon¬ 
ey raised by special assessment Is 
applicable only to special drainage 
district.—People v. Please, 175 N E 
769, 344 Ill. 43 

Union drainage district 

(1) Statute requiring drainage 
commissioners by resolution to oi^ 
der necessary money to be raised by 
special assessment is applicable to 
union drainage district, and method 
of levying assessment in union drain¬ 
age district is governed thereby — 
People v Please, supra. 

(2) Resolution of drainage com¬ 
missioners in union drainage dis¬ 
trict IS in substantial conformity 
with statute requiring resolution or¬ 
dering necessary money raised by 
special assessment.—People v. 
Please, supra. 
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copy of the ordinance must be filed with the county 
clerk within a specified time.®^ There should be a 
compliance with statutory regulations respecting 
publication of the resolution.®^ 

b. Time 

A drainage assessment should not precede Incorpora¬ 
tion of the levying association. The practice differs re¬ 
specting the propriety of making drainage assessments 
before acquisition of the right of way, or before com¬ 
mencement or completion of the work. 

An assessment cannot be made by a drainage as¬ 
sociation until after the articles of association have 
been recorded.®® 

Under some statutes drainage commissioners may 
levy assessments for a proposed drainage system be¬ 
fore obtaining the necessary right of way,®® but 
under others title to the right of way must first be 
acquired,®! Qf the damages therefor assessed,®2 al¬ 
though the damages need not be paid before such 
assessment is levied.®® 

It has also been held that until construction has 
been begun and some benefits have accrued there 
may be no levy, assessment, nor collection of drain¬ 
age assessments based on the assessment roll of ben¬ 
efits, although there may be a levy to pay expenses 
of organization of the district prior to such period ®^ 
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In some jurisdictions it has been held that as¬ 
sessments to defray the expenses of the construc¬ 
tion of a drain cannot be made until the work is 
completed,®® but in others, drainage commissioners 
may levy assessments to secure in advance money 
to pay for work in progress, but not completed.®® 
It has been held that an assessment for the repair 
of a drain should not be made until it is completed 
and accepted.®^ 

Omitted land. Where land within a drainage dis¬ 
trict has been omitted from assessment by accident, 
it may be assessed nunt: pro tunc on proper notice 
to the owner in possession.®® 

c. By Whom llCade 

(1) In general 

(2) Competency and oath of assessors 
(1) In General 

The body, official, or other agency designated by stat¬ 
ute should make drainage assessments, although it is 
competent for the legislature Itself to do so. ~ 

Drainage assessments may and should be made 
by the bodies, officials, or other agencies designated 
by governing statutes,®® as in the case of assess¬ 
ments by a jury impaneled under statute for such 


57. Ill —People v. Bowman, 97 N E 
304, 253 Ill 234 

58. La—Hubert v. Vial, 84 So 901, 
147 La 355 

Publication in supplement 

A publication of a resolution of a 
drainape district for creating a debt, 
issuing bonds, and lev> ing, required 
bv Act No 317 1910 4 27, was suffi¬ 
cient, although printed on a sup¬ 
plement or additional sheet, which 
was folded loose with the regular 
part of the official journal —Hubert 
V Vial, supra. 

59. Ind —^New Eel River Draining 
Assoc V Durbin, 30 Ind 173. 

00. Miss.—Wheeler v. Bogue Phalia 
Dram. Diet, 64 So 375, 106 Miss 
619. 

19 C J. p 724 note 15. 

61. N.Y—Olmsted v. Dennis, 77 N. 
-Y 378. 

19 C J. p 724 note 16. 

62. Ill —Morgan Creek Drain Dist. 

V. Hawley, 99 N E 68, 255 Ill. 

34—Joliet V. Spring Creek Drain 
Dist., 78 NE 836. 222 Ill 441 

NY.—People v. Haines, 49 N.Y. 
587. 

33. NY —Matter of Swan, 35 Hun 
625. 

Oft. Utah — Colorado Development 
Co V. Creer, 80 P.2d 914, 96 Utah 
1, rehearing denied 84 P.2d 785, 96 
Utah 19. 


Merging aesessments 

The organization cost of a drain¬ 
age district may be merged in b€me- 
flts and included in first annual 
budget under benefit assessment if 
drainage s\stem is installed—Colo¬ 
rado Development Co v. Creer, supra 

65. Mich —Pollock v Sowers, 100 N 
W 596. 137 Mich 368. 

19 C J. p 724 note 20. 

66 . Iowa—Ross \ Wright County, 
104 NW 506, 128 Iowa 427, 1 L 
RA..NS. 431. 

19 C J. p 724 note 21. 

67. Ind —Morrow v. Geeting, App , 
37 NE 739 

19 C J. p 724 note 22. 

68. NC—Tajlor v Richardson, 96 
S.E 1027, 176 NC. 217. 

69. Cal —Reclamation Dist. No. 70 
V Sherman, 105 1’ 277. 11 Cal App 
399 

Fla—Pinellas Park Drainage Dist v. 

Kessler, 68 So 668. 69 Fla 558 
Ind—Clifton v. §tate, 96 N E 305. 
176 Ind 33. 

Miss —Jones v. Belzoni Drainage 
Dist, 59 So 921, 102 Miss 796. 

19 C J p 724 note 24 

County ollioials 

(1) County officials who act In the 
levy, collection, and disbursement of 
drainage improvement district as¬ 
sessments do so as agents of the dis¬ 
trict.—Prudential Ins Co. of America 
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V Board of Com’rs of Garvin County, 
92 P2d 359. 185 Okl 362 

(2) County clerk had duty to make 
out assessment of drainage district 
in accordajice with levy by board 
borrowing money and later abandon¬ 
ing project —Fidelity Nat Bank & 
Trust Co of Kansas Citv, Mo, v. 
Morris. 286 P 206, 130 Kan 290. 

(3) Circuit court in county wherein 
larger portion of lands in drainage 
district w'as situated had jurisdiction 
of proceedings for assessment of 
bfmefits —Grcid> Drainage Dist. v. 
Free. 10 S W.2d 854, 178 Ark. 346. 

(4) Osceola county court was to 
have jurisdiction over matter of as¬ 
sessments on all lands in drainage 
district, whether situated in Osceola 
or Chickasawba district.—Adams v. 
Pubdramage Dist. No. 3, 286 S W. 
962, 171 Ark. 802 

Number of oommissiouers 

Where drainage district was or¬ 
ganized under 1912 act, tax levy 
assessed by board of three commis¬ 
sioners, authorized by 1918 act, was 
void, since 1912 act authorizes coun¬ 
ty court to appoint board of only 
one member—Board of Drainage 
Com’rs for Webster County v. McGill. 
66 S.W.2d 91, 251 Ky. 400. 

Surviving members of drainage 
board 

The action of two drainage com¬ 
missioners m levying assessment on 
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purpose^® and the courts have upheld the validity 
of drainage assessments made by the legislature it- 
selfJ^ Where commissioners who levied a drain¬ 
age assessment were de facto officers, their right 
could not be collaterally questioned in a proceeding 
to enforce the assessment *^2 Under some statutes 
the court may fix and levy drainage assessments,^^ 
but under others it lacks such power."^^ 


(2) Competency and Oath of Assessors 
Drainage assessors may be rendered Ineligible tc act 
by reason of interest, or for failure to qualify as required 
by law. 

Drainage officers who are pecuniarily interested 
in the proceedings,75 as where they own lands with¬ 
in the drainage district,76 or are related, within the 
prohibited degrees of consanguinity, to persons own¬ 
ing lands which will be benefited by the improve¬ 
ment,77 are incompetent to make the assessment. 


lands in drainage district after third 
commissioner died and survivors 
ceased to own land In district was 
within their statutory power before 
election and qualification of their 
successors —Peoples I^oan & Savings 
Bank v. King, 193 SE 663. 212 N.C 
349 

Deleg-ation of commissioners’ an. 
thorlty 

Court w*as justified in finding that 
drainage commissioners fixing basis 
for assessment did not d«Uegate au¬ 
thority. although assessment was de¬ 
termined from calculations of engi¬ 
neer—St Liouls-San Francisco Ry. 
Co. v. Subdistrict No 1 of Drainage 
Dist. No 11. 17 S W 2d 299, 179 Ark 
667. 

7<l. Ill—Little Beaver Special Drain 

Dist V Livingston, 110 N E. J>06, 

270 Ill 5S2 
19 C J p 726 note 25. 

Functions of Jury 

Jury may reduce the drainage com¬ 
missioners' assessment of one tract 
and add to another, so long as it 
does not assess any one tract more 
than it is benefited or more than its 
proportionate share of the work to be 
done Even if drainage commission¬ 
ers have concluded that there is no 
benefit accruing to a particular tract 
of land In district and have described 
land in assessment roll with indic'a- 
tion that they make no claim for 
benefits against it, still jury has 
right to assess benefits to such land, 
provided evidence overccimes prima 
facie case made by commissioners’ 
roll—Kickapoo Drainage Dist v 
City of Mattoon, 120 N.E. 256, 284 
Ill 393. 

Zftsnes 

(1) Where a jury has been im¬ 
paneled and ordered to make a drain¬ 
age assessment, the only two issues 
for submission to it are: Fir.st. was 
the property a.sBessed more than it 
was benefited’ Second, was it as¬ 
sessed more than its proportionate 
share of the cost’—Commissioners 
of McGee Cieek Levee and Drainage 
Dist. v Wabash Ry. Co., 150 N E 
259, 319 Ill. 379 

(2) On trial by jury of the ques¬ 
tion of benefits and damages result¬ 
ing from construction of a proposed 
drain, the question whether the route 
proposed is the most feasible route 


cannot be considered by the jury, but 
should have been presented to the 
court by appropriate pro< eedings — 
Indian Creek Drainage Dist No 2 v 
Chicago. B & Q R Co, 129 N E 
105. 295 111. 339 
Svidenoe 

Evidence on jury assessment pro¬ 
ceedings showed that assessment ex¬ 
ceeded benefits to be derived fn)m 
proposc^d improvement —(''ommi.-- 
sioners of McGee Creek Levee and 
Drainage Dist v Wabash Ry Co, 
150 N.E 259, 319 Ill 379 

71. Ark —Burr v Beaver Dam 
Drainage Dist, 223 SW 302. 145 
Ark 51. 

Validation of assassments by other 
agencies 

The Legislature may assess bet¬ 
terments in improvement districts 
and validate assessments made b\ 
other agencies, such as diajiiage 
district commissioners, although 
sue h assessments were not ap¬ 
proved by the county court, and 
legislative validation will be up¬ 
held where not arbitrary nor ca¬ 
pricious in character—Tavlor v 
Board of Com’is of Cache River 
Drainage Dist No 2, 245 S VV 491, 
156 Ark 226. 

72. Ill —People v. Cleary, 114 N E 
526, 276 Ill. 29. 

73. Mo.—Drainage Dist No 23 of 
New Madrid County v Ilctlage, 
102 SW.2d 702, 231 Mo App .’,55 

Acting as administrative body 
County court is administrative 
body of County court drainage dis¬ 
tricts created under statutes, and 
levies all taxes authorized to be 
levied by such districts —Drainage 
Dist No 23 of New Madrid County 
v. Hetlage, supra. 

Drainage board out of existence 
Where board of commissioners 
of drainage district went out of 
existence without imposing special 
drainage tax, court could order im¬ 
position and collection of tax — 
State ex rel. Brock v Clancy, 152 
So 331, 178 La 687, certiorari de¬ 
nied Brock V. Wainer, 64 S Ct. 773, 
292 U.S. 640, 78 L Ed. 1492 

74. Ind —Penn v. Ducomb, 12 N E 
2d 116, 213 Ind 133, denying re¬ 
hearing 10 NE2d 733, 213 Ind 


Dack of Jurisdiction to fix or limit 
cost 

Circuit court was without juris¬ 
diction to fix or limit cost of drain¬ 
age work in proctedings under 
Arkansas statute authorizing com¬ 
missioners of drainage district to 
arrange for construction of drainage 
sjstem to issue negotiable evidences 
of indebtedness thert for, to make 
ntees.sary t hange.s. and to tall on 
t ircuit court to entei on its ret ords 
judgment levving tax on r< alty of 
di'strut to pay costs, but the tom- 
missioners were empowered to tall 
on the circuit court to enter an or¬ 
der. w'hich should have the forte of 
a judgment, levving a tax sufficient 
to pay the estimated cost—Kersh 
Lake Drainage Dist of Jefferson, 
Lincoln, and Desha Counties v 
State Bank & Trust ("o of Wellston, 
Mo, CCA Ark, S5 F 2d 643 
Power to incur increased obliga¬ 
tions vested in commissionerB 
Judgment of circuit court levv¬ 
ing lax on realty of drainage district 
suffU lent to pay estimated < ost of 
improvements plus Itn per cent did 
not pieclude increasing district’s in¬ 
debtedness and rencb'ring subse¬ 
quent judgments levying tax for 
such increases, since power to in- 
( ur increased obligations and to pay 
tlu‘refor with certificates of indebt¬ 
edness was vested in eommissioners 
of district and not in court —Kt rsh 
Lake Drainage Dist of Jefferson, 
Lincoln, and Desha Counties v State 
Bank & Trust Co of Wfllston, Mo, 
supia. 

75. Cal —Reclamation Dist No 70 
V Birks, 113 r. 170, 159 Cal 233 
19 C J p 725 note 28. 

Eligibility of sngiueer 

The engineer who planned and 
constructed a drainage system is not 
thereby disqualified because of in¬ 
terest from serving as the engineer 
member required by statute on the 
commission to assess benefits —Sul¬ 
livan V. Board of Sup’rs of Palo 
Alto County, 187 N.W. 576, 193 Iowa 
739. 

76ta Ark —Mudd v. St Francis 
Drainage Dist., 173 S.W 825. 117 
Ark. 30 

19 CJ p 725 note 29. 

77. Ind—Martin v. Adair, 126 N.E 
433, 189 Ind. 177. 

19 C.J. p 725 note 30. 
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Oath. Failure of the assessment commissioners 
or viewers to comply with a statute requiring them 
to take an oath faithfully to perform the duties im¬ 
posed on them invalidates the assessment,^* unless 
such irregularity is waived by the property own- 
ers.79 

§ 62. Proceedings for Assessment 

Proceedings for assessment of drainage taxes should 
comply with applicable statutory provisions, as in respect 
of making preliminary estimates, certification of levies 
and assessments, and other matters; but mere procedural 
irregularities will not necessarily invalidate the assess¬ 
ment. 

I’rocccdings for the levy and assessment of drain¬ 


age taxes should comply with governing statutory 
provisions,*^ as in respect of the making of pre¬ 
liminary estimates of the amount required to be 
raised,*! the petition for assessment,*2 the inspec¬ 
tion of the lands benefited by the improvement,** 
and their classification, as considered supra § 60, 
the report of the commissioners or viewers with 
respect thereto,*4 the notice of the proceedings, as 
discussed infra § 63, the certification and report of 
levies and assessments,*5 and the various other steps 
to be taken in making and extending drainage as¬ 
sessments.*® Mere irregularities in the proceedings 
will not invalidate a drainage assessment.**^ 


78. Ill —Morgan Crfok Dram Dist 
V Hawlfy, 88 N E 465. 240 111. 
123 

19 C J p 725 note 31 

79. Okl—Da\is v Lincoln County, 

137 P. 114 45 Okl 284 

80. Ind—Tower v Dennett, 132 N 
E 378. 76 livi App 464 

19 ('•.T p 725 note 34 
Intervention 

InainaRTo dislrj<t holdine Judjf- 
mi nt HK-ainst another drainage dis- 
trul wis j>rop**rly peimitted to in¬ 
tervene in prottidini^: judgment 

dtrblor to levj asses.snients to pay 
judjrmcnt—Huke> v Spnnp Creek 
Drainage Dist , 190 NE 282, 356 Ill 
JOl 

Proceedings nnder onconstitational 
statute are void 

W.ish —Malini \ Bcnthien, 196 7, 

114 Wa.sh 511 

Meetin^'^ of < 1 issifitMtion commis¬ 
sioners are con'»idered supra § 60 

81. Ill —I*eople V Drown, 97 N E 
1075. 253 Ill 578 

19 CJ p 725 noti 35 

82. X C—Koitst \ Atlantic Coast 
Line K Co 75 S E 796, 159 N C 
547 

19 p 726 note 37 

83. Ill —Ijittle Iteavei Special 

Diain Dist v Ln iiiKston, 110 N 
E 806, 270 Ill 582 

19 C.I p 726 note 38 

84. Ind —Bogart v. Castor, 87 Ind 
214 

19 CJ p 726 note 39. 

85. ill—People v Peeples, 126 NE 
151. 291 111. 537 

Ind—Ballard \ Bagwell, 147 NE 
.111, 83 Ind App 331—Tower v 
Bennett. 132 NE 378. 76 Ind App 
4b4 

Miss —Reed v Norman-Breaux Lum¬ 
ber Co, 107 So 545, 142 Miss 756 
19 CJ p 725 note 36. 

Mandatory statute 

Statutory requirement that certifi¬ 
cate of special drainage district levy 
for interest contain statement of 
dates, number, and amount of notes, 
oidors. or bonds issued and unpaid 

28 C.J.S.—27 


at time of maturity, rate of interest 
1 h€ r« on, and amount levied to pay 
interest for ensuing year, is manda- 
tor\, and certificate, without such 
statement, was void—Beardsworth 
V AVhiti side and Rock Island Spe- 
t lal Drainage Dist. 190 NE 310 356 
111 158 

Sepairs and improvements 

Where the only requirement of 
statute IS that the certificate should 
s« t forth the amount required for 
diainag*^ pm poses a certificate of 
lew filed by diainage commissioners 
need licit set forth amount ne< es‘-ar> 
for repaiis nor irnpiovt ments—Peo¬ 
ple V Fisher, 174 NE 33, 341 Ill 
(.21 

Certificate as Inconclusive 

Certificate of special drainage dis¬ 
trict that tax levied was for re¬ 
pairs IS not conclusive, and wheie 
it IS shown that tax was not foi 
such purpose, tax cannot be sus¬ 
tained—Beardsworth v Whiteside 
and Rock Island Special Diainage 
Dist, 190 NE 310. 356 Ill 15S 

Itemization and “lumping’* 

(1) W'hile new and original work 
on a drainage district ma> be done 
and assc-ssments lawfully made for 
that pui pose if found necessar> to 
complete the original work, and its 
cost does not exceed the benefits, 
the cost of such new work cannot 
be combined in a certificate of levy 
of one sum foi tepairs and new 
w'ork If, under Farm J>rainage Act 

41 an assessment f<jr new anci 
repair worl could be made at the 
same time, the assessme iil would 
be illegal, unlt'-s the ceitifitate of 
lev> stated what pat I of the* issoss- 
ment w^as for repairs and what pirt 
for new woik—Schwartz v Com¬ 
missioners of Big Lake ST>e< lal 
Drainage Dist, 138 NE (.65, 307 111 
209 

(2) Where the report of the com¬ 
missioners appearing in the rec c>rd 
showed that the annual benefit tax 
foi a drainage district was appor¬ 
tioned to administrative expense, 
ditches, pump, etc, that was a suf¬ 
ficient itemization to comply with 
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the statute, notwithstanding the ab- 
strac 1 did not show the commission¬ 
er's levy to be itemized —People v. 
Coudy. 129 N E 728 296 Ill 263 

(3) Three thousand five hundred 
dollars general tax levy of drainage 
district Itemized as for engineer's 
services, salaries of officers, legal 
expenses, advertising, printing, and 
other incidentals, was not invalid 
as noneompliance with budget law 
—Kimmel v Wolf River Drainage 
Dist. 25 P2d 585. 138 Kan 209 

80. Fla—State ex rel Sherlll \ 

Milam, 153 So 100, 113 Fla. 491. 
19 CJ p 726 note 41 

Estimate of expenditures aud in- 
come 

The provision of the general law 
that governing body of any special 
tax or assessment district where a 
tax levy for such district is not 
catried on the regular count v or 
cit> and count> assessmimt roll, ex¬ 
cept seven enumerated classes of 
distiicts expressly exempted, shall 
file with county board of super¬ 
visors itemized estimate of expendi¬ 
tures and inccimt for preceding and 
next ensuing fiscal year, manifests 
legislative inlent to apply budgetary 
scheme to all local tax assessment 
districts except those expressly ex¬ 
empted from operation thereof and 
was not coiisUuable to exempt sani¬ 
tary districts created under prior 
special act, since such construction 
would constitute judicial legislation. 
—Homestead Valley Sanitary Dist. 
V Donohue, 81 P.2d 471, 27 Cal App 
2d 548 

Plans and statements 

IMans and statements for ret lama- 
tion woik are sufficient to sustain 
an assessment if they sliow the 
woiKs to be construt ted with some 
certainty and completeness of detail, 
although they would not be suffi¬ 
cient for a contract for the con¬ 
st luction—Silva V Reclamalion 
Dist No 1001, 182 P. 786. 41 Cal 
App 326 

87. Iowa—Petersen v Sorensen, 

185 N.W 42, 192 Iowa 471. 
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Procecdinifs under drainage acts are special in 
character and where the drainage act covers the 
point statutes relating to civil procedure generally 
are inapplicable.** 

Meetings of commissioners. Assessments for 
drains should be levied at a legal meeting of the 
drainage commissioners or other officers,*® and a le¬ 
gal meeting may be held by a majority of the com¬ 
missioners 

§ 63. - Notice and Opportunity for Hear¬ 

ing 

Broadly speaking, a taxpayer is entitled to notice and 
hearing at some stage of the proceedings before enforce¬ 
ment of a drainage assessment against his property, and 
there should be compliance with statutory provisions 


therefor, but if the taxpayer Is afforded notice and hear¬ 
ing at some stage of the proceedings, and if statutory 
regulations are complied with, an assessment may be 
made without notice at the time thereof. The form, con¬ 
tents, and service of a notice of assessment should com¬ 
ply with statutory requirements. 

Notice and hearing at some stage of the pro¬ 
ceedings are essential to the validity of drainage 
taxes, and assessments and statutes failing to pro¬ 
vide the taxpayer with such notice and hearing are 
invalid.®^ On the other hand, it is sufficient that 
the landowner receives due notice at some stage of 
the proceedings,®2 and statutes providing for such 
notice are valid.®^ The drainage statutes generally 
provide for notice of assessments to the land- 
owner, or afford him an opportunity to be heard; 
and to render the assessment valid, the statutes 
mu&t be complied with,®^ unless such notice is 


Kan—^Kimmel v. Wolf River Drain¬ 
age Dist., 25 P2d 585, 138 Kan 
209. 

88 . Ind — Board of Com'rs of 

Marion County v. Steele, 5 N.E 
2d 135, 103 Ind App 61 
S9m Cal —Reclamation Dlst. No. 70 
V. Sherman, 105 P 277, 11 Cal App 
399. 

19 CJ p 726 note 42 

90. Ill—I'eople V. Carr, 83 N E. 269. 
231 Ill 502 

notice of meeting' to levy as not 
necessary 

Under Paim Drainage Act S 49 
et seq no notice to landowners or 
highway commissioners affected w'as 
required as to the time and place 
of a meeting of commissioners of a 
special drainage district for the 
levying of a special assessment.— 
Commissioners of Lake Fork Special 
Drainage Dist v Commissioners of 
UighwaAs of Lake Fork Tp, 127 N. 
E 109, 292 Ill 340 

Meetings to classify lands see su¬ 
pra § 60 

Meetings to hear objections see in¬ 
fra § 69 

91. Fla—Redman v. Kyle, 80 So 
300, 76 Flu 79 

Ill —Schwartz v Commissioners of 
Big Lake Special Drainage Dist, 
138 NE 665, 307 Ill 209 
Ind.—Harmon v Bollev, 120 N.E 
33, 187 Ind 511, 2 ALR 609 
Miss—Hartsfield v Carter, 99 So. 
265, 134 Miss 471. 

Wash—Paine v. State. 286 P. 89. 

166 Wash 31. 

19 C.J. p 727 note 46 
Pnrther notice is essential to fur¬ 
ther proceedings and assessment 
after dismissal as to objector—Mc¬ 
Gill v. Board of Drainage Com’rs of 
Webster County, 3 S W 2d 653, 223 
Ky. 346 

Bpeoial notice to oonnty not re- 
anired 

As the state can tax itself or a 


county without any proceedings, a 
county cannot defeat an apportion¬ 
ment against it for expenses for a 
drainage project based on the ev- 
lent of public roads within the dis¬ 
trict. on the ground that it was not 
given special notice of the procec‘d- 
ings furnishing the basis for the ap¬ 
portionment—Drainage Dist No 1 
of Bates County v Bates County, 
Mo 216 SW. 949 

Lack of notice as ground for ob¬ 
jection see infra § 67 
Notice of establishment of drainage 
district see supra § 23 

92. Iowa—Board of Sup’rs of Pot- 

ta>\attamie County v Board of 

Sup'rs of Harrison County, 241 N 
W. 14, 214 Iowa 655, motion denied 
Board of Sup’rs of Harrison 

County V. Board of Sup’rs of I’ot- 
tawaltamie County, 54 S Ct 47, 

appeal dismissed 54 S Ct 125, 290 
U S 595. 78 LEd 523 

Ky—Nicely v Hickman, 221 S W. 
566, 188 Ky. 258 

Ohio —Grove v. County Com’rs of 

throve County, 6 Ohio N.P ,N S, 
521 

Tenn —Obion County v Coulter, 284 
SW 372, 153 Tenn 469 
Effect of assessment as notice 

A drainage and reclamation as¬ 
sessment made under Acts 1913 c 
6456, Comp L 1914 §8 635s-635z, as 
amended by Acts 1916 c 6957, Acts 
1919 c 7862, and Acts 1921 c 841.'i. 
Rev Gen St 1920 § 1160 et seq, af- 

ford.s a binding notice of it to the 
owner of the assessed property, and, 
if such legislative enactments are 
not so palpably unjust as to violate 
organic property rights, the owner 
cannot avoid payment —Berry v. 
Hardee, 91 So 6?6, 83 Fla 531. 
Specific statutory notices sullLcient 
Ill —Hickey v Spring Creek Drain¬ 
age Dist» 190 N.E. 282, 356 111. 
204. 

93. Ill —Bay Bottoms Drainage 
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Dist V Stokes, 125 NE 716, 291 
Ill 6S 

Iowa—Ward v Board of Sup’rs of 
Pottauattamie County, 241 NW 
26. 214 Iowa 1162—Board of 

Sup’rs of Potlaw.attamie County \ 
Board of Sup’rs of Harri.'^on 
County. 241 NW 14 214 Iowa 

655, motion denied Board of Sup’rs 
of Harrison County v Board of 
Sup’rs of Pottawattamie County, 
54 S Ct 47. appeal dismissed 64 S 
Ct 125, 290 U S 595, 78 L ICd 

523 

Miss— Bank of Commerce & Trust 
Co V Commissioners of Talla¬ 
hatchie Drainage Dist No 1, 128 
So 91 157 Miss 336 
Utah—Elkins v Millard Counl> 
Drainage Dist No 3, 294 P 307. 
77 Utah 303 

Aesessment matter of simple oalcn. 
lation 

Code Suppl 1913 § I989a21, provid¬ 
ing that the board of ‘supervisors 
shall keep drainage district improve¬ 
ments in repair and cau.se them to 
be enlarged, reopened, etc, and that 
the cost may be assessed and levie*d 
in the same proportion as tlu* orig¬ 
inal expenses and cost of construc¬ 
tion. does not take pioperty without 
due process of law, as applied to 
work fairly within the scope of 
cleaning, alteration, and repair, be¬ 
cause not providing foi notice and a 
hearing since the provi.sion for as¬ 
sessment in the same proportion as 
the original cost requires only a 
simple calculation, and is a legisla¬ 
tive declaration that the lands will 
be benefited —Breiholz v Board of 
Sup’rs of Pocahontas County, Iowa, 
42 set. 13. 267 US. 118, 66 L.Ed. 
159, affirming 173 NW 1, 186 Iowa 
1147. 

9ft. Ill.—^Beardsworth v. Whiteside 
and Rock Island Special Drainage 
Diet., 190 N.E 310, 366 Ill. 158— 
Corcoran v. Mud Creek Drainage 
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waived.^5 Some courts, however, have held compli¬ 
ance with statutory requirements as to notice of as¬ 
sessment to be jurisdictional.^® 

Failure to notify a person interested will not in¬ 
validate the assessments of other persons properly 
notified,®*^ nor can a landowner who has had notice, 
and has paid without objection installments of taxes 
for the improvement, assert the invalidity of the 
statute under which the proceedings were had, on 
the ground that it. failed to provide for notice.^® 
Notice to mortgagees is not essential.®® 

Where notice and opportunity to appear have 
been provided, the fact that a landowner did not 
embrace his opportunity to appear at proceedings 
for assessment does not invalidate such proceed¬ 
ings,^ and on the other hand, where the landowmcr 
has attended the assessment proceedings, he may not 
plead lack of formal notice.^ 


§ 64 

Form, contents, and service of notice. There 
should be a substantial compliance with statutory 
requirements as to the form and contents of the 
notice,® and the mode of serving it.^ 

§ 64. - Assessment Rolls and Records 

a. In general 

b. Listing and description of lands; 

names of owners 

c. Amendment or correction; record of 

proceedings 

a. In General 

The assessment rolls and records should comply with 
governing statutes, as in respect of recitals of purpose 
and benefit and specification of the amount of assessment. 

The assessment rolls and records should substan¬ 
tially comply with governing statutory provisions 
and be approved and confirmed in accordance there¬ 
with,® and drainage taxes should be extended or 


Dist of CasH and Morgan Coun¬ 
ties. 168 N K 509. 3S6 111 211 
Iowa—KolUher v Joint Drainage 
Dist No IS, Greene County. 249 
NW 401. 216 Iowa 348 
Miss—Russell V Mabry, 99 So 2, 
134 Miss 239 

Or—Drainage District No 7 of 
Washington Countv v. Bernards. 
174 P 1167, 89 Or 531 
19 C J p 727 note 47. 

ITotice of general tax as Insnlll- 
clent 

Under 000 1^1923 § 827. requiring 
ass<>ssois before assessing "anv" 
tax to notify taxpayt r.s, failure to 
give notice of contemplated drain¬ 
age district tax invalidates it, al¬ 
though notice was given of general 
tow'n tax —Burdick v Pendleton, 125 
A 278. 46 RI. 125 

Repair work 

(1) The board of supervisors can, 
under the statute, levy assessment 
for repair of drainage ditch w'lth- 
out notice if cost of repair is 
less than ten per cent of original 
cost of ditch, and work done on 
ditch to prevent erosion of banks 
is “repair” work, notwithstanding 
such work is also benefited a road 
at side of ditch and tw^o bridges 
across ditch Code 1935, §S 7566, 
7558 —Balduzler v Mayberry, 285 N. 
W 140, 226 Iowa 693 

(2) The purchasing of a strip of 
land one hundred and one feet wide 
and approximately four miles long 
for a right of way along a ditch, 
and widening and enlarging such 
ditch, was not repair work, within 
the contemplation of Farm Drainage 
Act i 41, for which an assessment 
without notice based on the original 
classification was authorized.— 
Schwartz v. Commissioners of Big 


Lake Special Drainage Dist, 138 N 
E 66.5, 307 Ill 209 

95. Ill —Little Beaver Special 
Dram. Dist v Livingston, 110 N 
E 806. 270 Ill 582 

19 CJ p 728 note 48 

96. Ark —Drainage Dist No 9 of 
Miller County v Merchants* & 
Planters* Bank, 2 S W 2d 1079, 176 
Ark 474 

97. Iowa—Grimes v. Coe, 1 N.E 
735. 102 Ind 406. 

Misdescription of others* lands 
Notice of drainage assessments 
was sufficient as to owner whose 
property it described, notwithstand¬ 
ing failure properly to describe 
other lands in district, a mistake in 
the notice affecting only the person 
whose property is omitted or misde¬ 
scribed —Commissioners of Boone’s 
Pond Mut Drainage Dist v U’Dan- 
iel, 126 NE 198. 291 111. 628 
96. Iowa.—Thompson v Mitchell, 
110 NW. 901, 133 Iowa 527 
99. Ind—Baldwin v. Moroney, 91 
NE 3, 17J Ind. 674, 30 L R A .N. 
S. 761. 

Iowa—Fitchpatrick v Botheras, 130 
NW. 163, 150 Iowa 376, 37 L R A., 
N S . 558. Ann Cas 1912D 634 
19 C J p 728 note 49. 

1. Cal —Peterson v. Board of Sup’rs 
of Solano County, 225 P. 28, 65 
CalApp 670. 

2. N C —Mitchem v Gaston County 
Drainage Commission, 109 S E 
651, 182 NC. 511. 

a. RI.—Burdick v. Pendleton. 125 
A 278, 46 RI. 125. 

19 C J p 728 note 52. 

nuhoonraoy inunatecial to complain¬ 
ant 

That notice of hearing on assess¬ 
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ment of benefits inaccurately desig¬ 
nated owner of certain lands did 
not affect a different owmer—S. M 
Williamson & Co v Shelton, 11 S 
W2d 882, 158 Tenn 166 

Proper notice of time and place 
of assessment and apportionment of 
benefits must be gi\en—Cook v. 
Covert, 39 N W. 47, 71 Mich. 249 

4. Iowa—Chicago & N W. Ry Co. 

V Sedgwick, 209 N W. 456, 202 

Iowa 33 

19 C J p 728 note 59. 

Failure to serve designated agent of 
railroad 

Iowa—Chicago & N. W. Ry. Co. v. 
Sedgwick, supra. 

Publication 

(1) Newspaper printed beyond 
state line, but bearing name of local 
town and brought there for distribu¬ 
tion. is "published” within county, 
rendering notices of drainage dis¬ 
trict as‘=5tssments valid—Drainage 
Dist. No 9 of Miller County v. 
Mer< hunts’ & Planters* Bank, 2 S W. 
2d 1079, 176 Ark 474. 

(2) Publication of notice of hear¬ 
ing on assessment in daily new'S- 
paper except Monday once a week 
for two weeks, is suflitient, notwith¬ 
standing statute requires publication 
in a “weekly,” purpose being at¬ 
tained as well through daily as 
“weekly** publication, weekly mean¬ 
ing once a week—Johnson v. Tuck¬ 
er Lake Levee and Drainage Dist, 
271 S W. 965, 168 Ark. 889 

(3) Other matters see 19 C.J P 
728 note 63 [b]. 

5. Miss—Hartsfleld v. Carter, 99 
So. 265, 134 Miss. 471. 

19 C J. p 733 note 82 

Adoption of assessment roll by 
court cures any error arising from 
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spread on the tax books or rolls as may be provided 
by law.® Where the statutes do not require that 
the assessment roll state the purpose for which the 
assessment is to be made, it is sufficient that such 
purpose be stated in the petition in the proceeding 
to levy the tax,"^ but the statute may rcciuire that 
where lands are annexed to a drainage district, the 
assessment roll should state the purpose for which 
the assessment is made, w'hethcr for the pur]M>sc of 
requiring the annexed lands to contribute ihcir pro¬ 
portion of the cost of the original imi)rovenieiit, or 
for an additional assessment, or both.^ Immaterial 
or unauthorized statements may be regarded as sur¬ 
plusage, and will not invalidate the assessment.-’ 

Amount assessed. The amount assessed against 
each separate tract should appear in the assess- 
mcnt.i® 

Recital of benefits. Where the assessment roll 
contains the amount of the charge assessed against 
each tract, it is not necessary for the asses^memt 
report to recite that the assessments wx*re m*ide ])ro- 
portionate to the resulting benefits.!! Under a stat¬ 
ute requiring damages and benefits against each 


tract to be assessed separately, it has been held that 
the amount of each need not be entered in the roll, 
but that It IS only necessary that the balance of one 
over the otlur be earned forward to a column pre¬ 
pared for that purpose.! 2 

The assessment roll docs not constitute the assess¬ 
ment of benefits, but is made and filed as the com¬ 
missioners’ claim against the landowners and tracts 
in\olved,^‘^ and the fact that the assessment roll of 
commissioners diies not show'^ benefits will not nec¬ 
essarily preclude a later assessment of benefits by 
a jury !! 

b. Listing and Description of Lands; Names of 
Owners 

Lands should be listed in compliance with statutory 
regulations, as, for example, those requiring a showing 
of the inclusion of all lands affected, and a description 
thereof together with the names of the owners 

The projx r authorities should perform the min¬ 
isterial duty" of listing lands subject to drainage lax 
or assessment in compliance w-ith statutory regula¬ 
tions and forward such list in projicr form to the 
tax assessors,! and under some statutes the ap- 


the fa( t that it was prepared by in- 
lereptod directors instead of by dis¬ 
interested commissioners as re¬ 
quired by statute—S. M William- 
.son & Co. V Shelton, 11 S VV.2d 882. 
15R Tenn. 166 

Mero irregularities in connection 
wuth the tux or ditch as&es«!mcnt 
book do not invalidate the le\y or 
tax—State ex rol. McBride v 
Sheetz. 214 S W. 376, 279 Mo 429— 
State ex rel Kearsey v. Coleman. 
MoApp. 274 SW 1108—19 C J. P 
733 note 82 [d] 

6L Ark —Tarleton Drainage Dist 
No IS V American Inv. Co , 52 S 
W 2d 738, 180 Ark 20 
Fla — Slate ex rel Neafie v. Board of 
Com’rs of Kverglades Drainage 
Dist, 190 So. 712. 

Invalid tax 

Pub Acts 1915 No 176, giving prop¬ 
erty ow'ners right to have spe-j lal 
assessments for drains spiead does 
not apply to a tax previously held 
invalid in a proceeding wherein the 
person now seeking enforcement was 
a p.arty.—Johnson v Board of Sup’rs 
of Ionia County, 168 N.W 421, 202 
Mich. 597 

Unauthorized items 

The clerical work of spreading 
ditch assessment by county auditor 
does not embrace authority to in¬ 
clude items which have not been au¬ 
thorized —Township of Normania v 
Yellow Medicine County, 286 N W. 
881, 205 Minn. 451 
Use of separate column 

Township drain assessments need 


not be extended on nssessm<^nt roll 
in separate column from other town¬ 
ship taxes, and defect, if any, in f.iil- 
mg to do so may be obviated bv 
curative statute—Royal Oak Tp \ 
Oakl.*iiid County, 256 NW 837, 269 
Mich 151 

Compensation of assessors 

County tax assessors charged with 
duty of entering tax levi<of drain¬ 
age district on tax lolls were not 
entitled to payment m advame for 
services but had their remedy to 
compel payment after taxes had been 
levied, assessed, and paid—State <x 
rc-1 Ne.afle v Board of Com’rs of 
Everglades Drainage Dist, Fla, 190 
So 712—Slate ex rel Sherrill v Mi¬ 
lam, 153 So 125. 137 Fla 491, amend¬ 
ed 153 So 136, 113 Fla 491. 

7. Ill—Inlet Swamp Drainage Dist 
v Gehant, 122 NE 127, 28b Ill 
558 

8. Ill —^Kickapoo Drain Dist v 

Haokson, 99 N.E 59b. 255 111 604 

9. Ill—Rickert v Moredot k & Ivy 
Landing Drain Dist No 1, 27 N E 
86 

19 C.J. p 733 note 84. 

10. Ind.—Elchison Ditching Assoc 
v Hillus. 40 Ind 408. 

19 C J p 734 note 92. 

SuHLdeucy of showing* 

Tenn —S M. Williamson & Co v 
Shelton, 11 S W 2d 882, 158 Tenn 
166. 

19 CJ p 734 note 92 [a] 

11. Cal —Swamp Land Reclamation 
Dist. No. 407 V. Wilcox, 17 P. 241, 
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75 Cal. 44S, amrminB 14 P. 843, 2 
C il ITnrep Cas 794 
19 C J p 734 note 9 1 

12. Ill -'Fountain Ifi-ad T>raln Disi 
Comrs V Wright, 81 N E 849, 228 
Ill 208 

19 C J p 734 note 94. 

13. Ill—Hadley Creek Subdi'strit t v' 
(^hnago B Q R Co, 120 NE 
2M, 284 Ill 354-~Kick.ipoo Drairi- 
ng<* Dist V City of M.attoon, 120 
N E 256. 284 Ill 393 

19 CJ p 725 note 25 [h] (2) 

14. Ill—Kbkapoo Drainage I^isf v. 
City of Mattoori, supra 

Owner of land served with proper 
notice is hound by drainage district 
assessment madi by the jui>, al¬ 
though the land is described in t orn- 
missionirs’ roll with induation that 
no claim for benefits is made against 
it—Kickapoo Drainage Dist v City 
of Mattoon, supra. 

15. Fla —State ex rel Sherrill v 
Milam, 153 So. 100, 113 P'la 491. 

Excuses for nonperformance of dnty 
not shown 

Fact that trustees of state inter¬ 
nal improvement fund are indt hted 
to diainage district in amount suffi¬ 
cient to pay principal and interest of 
outstanding bonds does not excuse 
board of commissioners' failure to 
perform ministerial statutory duty 
to prepare lists of lands subject to 
drainage tax, nor does the statute 
making state treasurer ex officio 
treasurer of district and custodian of 
all moneys of district, nor docs fact 
that board la without funds to pay 
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praisers should show in their schedule that they have 
included therein all lands the intrinsic or market 
value of which will in their judgment be liable to 
be affected by the proposed drain and where a 
drainage district has a perpetual easement in a part 
of an owner’s land, the assessment roll should show 
that such part was not assessed for benefits 

Description of land. The assessment roll or 
sclicdule must describe the land benefited with such 
reasonable certainty as will identify it and make 
the record of it notice to all affected thereby; and 
such a description is sufricienl 

Names of landowners The name of the owner 
of the land assessed is usually required to be stated, 
if known,and if unknown that fact should be 
stated.2® 

c. Amendment or Correction; Record of Pro¬ 
ceedings 

The assessment roll is subject to amendment or cor¬ 
rection, and a record of proceedings should be made and 
filed in compliance with statutory regulations. 


§ 65 

The assessment roll may be corrected by the as¬ 
sessing officers or tribunal,and where a radical 
defect in the description of the land was caused by 
mistake of the commissioners, the description may 
be reformed by the court in a proceeding to enforce 
the assessment 22 

A record of proceedings to levy assessments for 
drains must be made^'^ and filed^^ m accordance 
with the requirements of the statute. 

§ 65. Mode of Assessment 

a. In general 

b. Assessment by value, area, or unit 

c. Omission of lands benefited or subject 

a. In General 

The mode of drainage assessment is addressed pri¬ 
marily to legislative discretion and should comply with 
governing statutory regulations, although a substantial 
compliance is sufficient. 

In the absence of arbitrary action or abuse of 
power, the method of assessing property for drain¬ 
age benefits lies within the lawmaking discretion.^-** 


for material, clerical help, publica¬ 
tion of notices, expenses of meet- 
inffs, compensation of tax assessors, 
et< , in preparation of tax listss, 
since necessary funds may be raised 
throui^h temporary loans, and pro¬ 
ceeds of maintenance tax levied 
iKainst property in drainajL;e dis¬ 
trict aie available to pay expenses 
incurred in pteparinp tax lists — 
State ex rel Sherrill v Milam, 1.^^ 
So. 125. 113 Fla 4‘H. amended 153 
So 136. 113 Fla. 491. 

16. Ind —Banniste r v. Grassy Fork 
Ditching? Ass'n, 52 Ind 178 

19 CJ p 733 note 85. 

17. Ill —Morpan Creek Drain Dist. 
V Hawley, 88 N E 465. 240 Ill 121 

18. Ark—St. Liouis-San Francisio 
Ry Co V Sui»distrie-t No 1 of 
Drainape Dist No 11, 17 S W 2d 
299, 179 Ark. 567 

Ill —People V Chicago & E I. Ry 
Co, 146 N.E 440, 315 HI 536. 

19 C.I p 733 note 88. 

AbbrevlatioiiB 

(1) “NESW that Ft L>ing E & N 
of ditch R of W,*’ as use^d in drain¬ 
age assessment, was held to mean 
that part of northeast quarter of 
southwest quarter of designated .sec¬ 
tion lying noith and east of dite*h 
right of way, and valid description — 
Klsberry Drainage Dist. v. Seerley, 
49 S W.2d 162, 329 Mo 1237, followed 
in 49 S W2d 167, and Elsberry Drain¬ 
age Dist. V Craig, 49 S W 2d 168 

(2) Description by well understood 
abbreviations see also 19 C J. p 733 
note 88 [c]. 


Certain and definite description 

(1) Certain and definite destription 
of land III as-^cs^ment and lav lull is 
essential to valid drainaj-e tax - Els¬ 
berry Drainage Dist v. SeeiRy, su¬ 
pra 

(2) Description of land m assess¬ 
ment IS suffUienll> d< finite and cer¬ 
tain if it enables peison reasonably 
skilled in such matters to locate 
land —Elsberry Drainage Dist. v. 
Soerley. supra—Drainage Dist No 3 
of Pemiscot County v. Shaip, Mo 
App, 50 S.W2el 755 

Highways 

In apportionment of drainage dis¬ 
trict organized unde-r Comp St 1922 §§ 
1813-1X62, lying wholly in certain 
county, roads e>f such county within 
distiict are sufiiciently described by 
words ‘public highways," sut h 
words, by prope-r t onslriictie>n of 
Diainage Act, excluding railroads 
and eity streets, and apply e>nly to 
roads under < ounty’s junsdie-tion — 
Scotts Bluff Diainage Dist v Scotts 
Blutr County, 202 N W 455, 113 Neb 
187. 

Order and assessment roll 

When order establishing district 
sufficiently described lands, assess¬ 
ment was not invalidated by insuffi¬ 
cient description in assessment roll 
—S. M Williamson Ar Co v Shelton, 
11 SW.2d 882. 158 Tenn 166 
Tax bill and assessment roll 

Where drainage tax bill is certified 
copy from tax book made from as¬ 
sessment roll, it will bo assumed that 
tax book and assessment roll con¬ 
tain same description of land as that 
shown in tax bill.—Elsberry Drain¬ 
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age Dist v. Seerley, 49 S W 2d 162, 
.329 Mo 1237, followed in 49 S W 2d 
167, and Elsberry I>r,'image Di*?l v 
Ciaig, 49 S W 2d 16S 
Use of govenunent surveys 

IXscription of lot located in Pemi¬ 
scot lounty as “Trait No 1, Dot 5, 
Bader Land, S'.ction 16, Township 17, 
Ringe 13,” is sufficient to sustain 
drainage benefit assessments, since 
government sur\ eys were available 
in T’emistot countv and one reason¬ 
ably skilled in su( h matters could lo¬ 
cate lot —Drainage Dist No 3 of 
Pemiscot County v Sharp, Mo App, 
59 SW2d 75.-) See also 3 9 C.J. p 
733 note 88 [b] 

19. Cal —Bower Kings River Recla¬ 
mation Dist No 531 V McCullah, 
56 r 887. 124 Cal 175. 

19 C J p 73.1 note 90 

20. t^al—Wfinrcich v. Hensley, 64 
1’ 251, 121 Cal 647. 

21. Ind —^Williams v. Dexter, 95 N 
E 313, 175 Ind 659. 

19 C J p 734 note 96 

22. Ind —Ager v. State, TONE 808, 
162 Ind. 538 

19 C J p 734 note 97 

23. Ill —Sh.abbona Spec Dram Dist. 
V Cornwall. 117 NE 990, 283 Ill. 
553 

39 C J p 734 note 99 

24. Minn—State v. Johnson 126 N. 
W. 479, 131 Minn 10 

19 CJ. p 734 note 1 

25. Fla—Martin v Dade Muck Band 
Co.. 116 So 449. 95 Fla 530, ap¬ 
peal dismissed M. B. Garris Prop- 
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The precise mode of making an assessment for 
drains, and of determining its amount in a partic¬ 
ular case is generally prescribed by statute, and an 
assessment must be made in substantial conform- 
ity with the provisions thereof,although mere ir¬ 
regularities in the method of assessment are not fa- 
tal,27 and the mode of drainage assessment will be 
upheld where substantial compliance with governing 
statutes is shown.28 


b. Assessment by Value, Area, or Unit 

I Under some practice there may be a levy of drain¬ 
age assessments on the basis of value, area, or unit. In 
accordance with the nature of the property and the cir¬ 
cumstances. 

The doctrine that special assessments cannot be 
made without regard to benefits, has been held not 
to preclude the legislature from authorizing the levy 
of a drainage assessment on all the property of a 
drainage district at a uniform rate according to 
Its assessed value,29 or a tax according to acre- 


erties v. Martin, 49 S Ct. 25, 278 
U.S 560, 73 L Ed. 505. 

19 CJ p 729 note 56 [a]. 

Delinquency penalty 

Statutory provisions for assess¬ 
ment for preliminary expenses of 
drainage district and addition of de¬ 
linquency penalty may be valid — 
James v Eoard of Com’rs of Greene 
and Craiffhead Counties Drainage 
Dist, 292 S W. 083, 173 Ark. 517. 

Ratio based on relative discharge of 
waters 

Law relating to assessment of cost 
of improving drainage ditch Is not 
unconstitutional because authorizing 
assessments for cost of work in same 
ratio to total cost as discharge of 
waters of district bears to combined 
discharge of w'atcrs of sevfral dis¬ 
tricts —^\Vard V. Board of Sup’rs of 
Pottawattamie County, 241 N.W, 26, 
214 Iowa 1162. 

26 . Anz —Southern Pac Co v. Gra¬ 
ham County, 285 P. 998, 36 Anz ' 
359 

Utah—Bothwell v. Salt Lake County 
Drainage Dist No. 2, 39 P.2d 737, 
85 Utah 415 
19 CJ p 729 note 54. 

Effect of amendment 

Proceedings for levies and pro 
ratas necessary to complete cleaning 
and enlargement of drainage ditches 
are not affected by subsequent statu¬ 
tory amendment—Cunningham Real¬ 
ty Co. V. Drainage Dist No. 6, of 
Pemiscot County, 40 S.W 2d 1086, 226 
Mo App 1 

Statutory method exclusive 

Iowa—Teget V Lambach, 286 NW. 

522, 123 AL.R. 392. 

Miss—Robins v. Donovan Creek 
Drainage Dist No 2, 120 So. 184, 
152 Miss. 872. 

What statute applicable 

Assessment by drainage district, 
organized under Levee Act, to pay 
Judgment for benefits received from 
work by adjoining district, must be 
levied in manner provided for mak¬ 
ing original assessments, and pro¬ 
visions regarding additional assess¬ 
ments are inapplicable.—North Wich- 
ort Drainage Dist. v. Chamberlain, 
173 N.E. 90, 340 Ill. 644. 

27 . Iowa—Whisenand v Van Clark, 
288 N.W. 915. 227 Iowa 800. 


Equitable result under irregular 
method 

Lands already tile drained by the 
owners are not of a character to ad¬ 
mit of classification as "swampy, 
w'et, low. or high" for purposes of as¬ 
sessment, and where the unusual 
method of assessment adopted leads 
to an equitable and fair result, as¬ 
sessments thereof will not be dis¬ 
turbed because the procedure w'as 
not strictly as the statute prescribes, 
if It W'as equivalent thereto—Ros- 
iaugh V. Board of Sup’rs of Buena 
Vista County, 181 N W. 441, 190 low'a 
1168 

Erroneous calculation 

Where drainage improvement stat¬ 
ute provided that lands receiving the 
greatest benefit should be marked 
on a scale of one hundred and those 
benefited in a less degree should be 
marked with such percentage of one 
hundred as the benefit received bore 
in proportion thereto, but county 
board, after assessing land receiving 
greatest benefit at tw'enty four dol¬ 
lars per acre, in arriving at amount 
of as.ses8ment against forty acres 
classified at forty seven per cent 
instead of multiplying the figure 
twenty four by forty seven, multi¬ 
plied the number of acres by forty 
seven and multiplied the product by 
twenty four, the method adopted for 
computing the assessment was not 
a Jurisdictional defect but an illegali¬ 
ty or irregularity only.—^Whisenand 
V Van Clark, 288 NW. 915, 227 Iowa 
SOO. 

28 . Cal —Miller & Lux v Sacra¬ 
mento and San Joaquin Drainage 
Dist, 187 P. 1041, 182 Cal. 252, 
certiorari denied and error dis¬ 
missed 41 set 404, 256 US. 129, 
65 LEd 859 

Iowa.—Sullivan v. Board of Sup'rs 
of Palo Alto County, 187 N.W. 575, 
193 Iowa 739. 

Kan—Lowden v Nusbaum, 56 P.2d 
58, 143 Kan. 700. 

liability of township where aeeeee. 
ment la name of county 

Organized townships may be li¬ 
able for drainage tax, notwithstand¬ 
ing assessment was made in name of 
county, since the statute did not re¬ 
quire assessment against the own¬ 
er of the land.—^Norbome Land 
Drainage Dist. Co. of Carroll Coun- 

47 ? 


ty V. Cherry Valley Tp, of Carroll 
County, 31 S.W.2d 201, 325 Mo. 1197 

29 . N.M—Davy v McNeill, 240 P 
482, 488, 31 N M 7, quoting Corptis 
Jnris. 

SC—Dillon Catfish Drainage Dist v. 
Bank of Dillon, 141 SE 274, 143 
SC. 178 

19 CJ p 732 note 74 

Ahnse of taxing power not shown 

Statute fixing levy for payment of 
preliminary e\i>fnse of drainage dis¬ 
trict at certain percentage of as¬ 
sessed value of real property of dis¬ 
trict was not abuse of taxing powder 
—Standard Pipe Line Co v Index- 
Sulphur Drainage Dist, 293 S W 

1031, 173 Ark 372, error dismissed 
Standard Pipe Line Co v Commis¬ 
sioners of Index Sulphur Drainage 
Dist. 48 set 17, 72 L Ed 1015 and 

48 set 323, 276 US 601, 72 L Ed 
725, and certiorari granted 48 S Ct 
420, 276 US 614, 72 L Ed 732, ci r- 
tioran dismissed 49 S Ct 17, 278 U 
S. 558, 73 LEd. 504 

Common public beaollt peculiar to 
district 

Reasonable ad valorem drainage 
tax may be imposed on lands in 
drainage district, where common 
public benefit peculiar to district 
may be reasonably anticipated — 
Martin v Dade Muck Land Co, 116 
So 449, 95 Fla 630, appeal dismissed 
M. B. Garris Properties v Martin, 

49 set 25. 278 U.S. 660, 73 LEd 

1 605 

Direct and oommensnxato benefit not 
eesential 

All lands in drainage district need 
not receive direct benefit commen¬ 
surate with ad valorem drainage tax 
burden, and where general, indirect 
benefits accrue to all property, par¬ 
ticular property may not be relieved 
of drainage assessment because it 
needs no drainage or is not benefited 
equally with other property—Martin 
V Dade Muck Land Co , supra 
BCaintsnaaoe and repair 

Imposition of assessments for local 
improvements on ad valorem basis 
is not so palpably arbitrary as to 
violate the federal constitution, and 
in the absence of express regulation 
of drainage assessments by the state 
constitution the tax may be so im¬ 
posed, even for the purpose of rals- 
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age and in New Jersey a recognized exception to 
the rule rests on “inveterate usage,” whereby the 
parties who are to be charged with the expense of 
the improvement must have the right of participating 
in the management of the enterprise. If such right 
be conferred, legislation authorizing assessments in 
proportion to the quantity of land, instead of ac¬ 
cording to benefits received, is valid.^^ A condition 
in a petition for a drainage district limiting the 
amount of assessments for maintenance to a speci¬ 
fied sum per acre may be waived.32 

Different methods for different classes of prop¬ 
erty, It has been held proper to use a combination 
of valuation, acreage, and unit bases of assessment 
for different classes of property within a drainage 


district's 

c. Omission of Lands Benefited or Subject 

Arbitrary omission of lands benefited and subject to 
assessment renders the assessment invalid, although 
omission of unbenefited lands or of lands outside the 
drainage district does not. 

As a general rule, the arbitrary or intentional 
omission to assess a portion of the lands subject to 
assessment under the provision of the drainage law 
renders the entire assessment made invalid,24 but an 
assessment is not void because some of the lands in 
a drainage district are found not to be benefited, 
and for that reason are omitted from the assess- 
mcnt,3^ nor because of the omission of land outside 
of the drainage district which cannot be assessed.^® 


in^ funds for maintenance, repair, 
and upkeep.—Richardson v. Hardee, 
96 So. 290. 85 Fla. 510. 

TTse of state and oounty valuations 

Levy of special assessment for 
drainage districts was not arbitrary 
because levied on a.ssesscd valuation 
for state and county purposes, as use 
of such method docs not negative 
c onsideration of benefits.—Standard 
Pipe Line Co. v. Index-Sulphur 
Drainage DIst, 293 S.W 1031, 173 
Ark 372, error dismissed Standaid 
Pipe Line Co. v Commissioners of 
Index Sulphur Drainage DIst., 48 S 
Ct 17, 72 L.Ed. 1016, and 48 S Ct 823, 
276 US 601. 72 L Ed. 72.6, and cer¬ 
tiorari granted 48 S Ct 420, 276 U. 
S 614 72 LEd. 732, certiorari dls- 

mis«?od 49 S.Ct. 17. 278 U.S. 558, 
73 LEd 504. 

When relative values properly disre- 
garded 

Where an assessment by the Sac¬ 
ramento and San Joaquin drainage 
district was for the general benefit 
of the w-hole area, the project being 
designed to prevent flooding of lands 
in the two valleys, a landowner can¬ 
not complain that the assessment 
was levied at the same rate on im¬ 
proved and unimproved land and re¬ 
gardless of the value.—Miller & 
Lux V. Sacramento and San Joaquin 
Drainage DIst., 187 P. 1041, 182 Cal. 
252, certiorari denied and error dis¬ 
missed 41 S.Ct. 404, 256 U.S. 129, 65 
LEd. 869. 

To. Kansas 

(1) Two methods are provided for 
making improvements under the 
Drainage Act, one by a special as¬ 
sessment on the property benefited, 
and in proportion to the benefit, and 
the other by the levy of a general 
tax on taxable property of every kind 
in the district —Union Pac. R. Co v 
Leavenworth County, 130 P. 855, 89 
Kan. 72. 

(2) Assessment of drainage dis¬ 
trict benefits accruing to railway 
company on valuation of company’s 


property by tax commission for levy I 
of general taxes has been held er- I 
roneous —Kimmel v. Wolf River 
Drainage Dist., 25 P.2d 585, 138 Kan 
209. 

30 . N.M.—Davy v. McNeill, 240 P. 
482, 488, 31 N.M. 7, quoting Corpus 
Juris. 

SC—Dillon Catfish Drainage Dist v. 
Bank of Dillon 141 SE 274. 276, 
143 SC. 3 78. citing Corpus Juris. 
19 C.J. p 732 note 75. 

Estimated acreage 

AVhether the engineer in charge 
overestimated the acreage of swamp 
land included in a proposed dislti*t 
by including the bed of a creek nia\ 
be determined in the assessment of 
benefits.—Shaw V. Board of Sup’rs of 
Gieene County, 192 NW. 525, 195 
low'a 645. 

Railroad property 

(1) In assessing a railroad right 
of way and sf.ation grounds for bene¬ 
fits for drainage purpo'^e.s, an acre¬ 
age basis comparing the railroad’s 
land, acre for acre, with farm lands, 
is not a fair test.—Chicago, R I & 
I*. Ry Co. v. Board of fcJup’rs of 
Winnebago County, low'a, 188 NW. 
848. 

(2) Assessment on railroad right 
of way property is not excessive be¬ 
cause greater than assessment per 
acre on adjoining farm land.—C’hica- 
go, R. I. & P Ry Co v Board of 
Sup’rs of Kossuth County, 201 N W. 
115, 199 Iowa 857. 

Vnlformity 

Taxation for drainage district need 
not be uniform as regards acreage 
—Wabash Ry Co. v. South Daviess 
County Drainage Dist. CCA Mo, 12 
F2d 909, certiorari denied 47 S Ct 
465, 273 U.S 751, 71 LEd 873, error 
dismissed 47 S Ct. 658, 274 U S. 764, 
71 LEd. 1328 

31. N J.—Benjamin v. Bog & Fly 
Meadow Co., 52 A. 215, 68 N J Eq 
197. 

N.M.—Davy v. McNeill, 240 P. 482, 
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488, 31 N.M. 7, quoting Corpus 

Juris. 

19 C J p 732 note 76. 

32. NC—Cibbs v. Mattamuskeet 
Dist Drain Com’rs, 94 S E 695, 
175 NC 5 

19 C J. p 732 note 77. 

33 . Ark —O.ates v. Cypress Creek 
Drainage Dist , 205 S W. 293. 135 
Ark 149 

Town, farm, and railroad properties 

It was not improper for commis¬ 
sioners of drainage distrn t to deter¬ 
mine total benefit to lands in town 
on the valuation basis, then to de- 
t^-rmine the total benefit to the lands 
m the country according to relative 
benefit to each tract of forty acres, 
and then to determine the lanefit 
to the whole properl> of a railroad 
w'lthin the district.—Oatt*s v Cypress 
Creek Drainage Dist, supra 

34. Ill —Spring Creek Drain Dist v 

Elgin, J & E R. Co, 94 N.E. 629, 
249 111 260 

19 C J p 732 note 78. 

35. Cal —Miller Ar Lux v Sacra¬ 

mento and San Joaquin Drainage 
Dist, 187 P 1041, 182 Cal 252, 

certiorari denied and error di.s- 
misscd 41 S Ct 404, 256 US 129, 65 
L Ed 859—Peterson v Board of 
Sup’rs of Solano County, 225 P. 28, 
65 Cal.App 670 

19 CJ p 732 note 79. 

36 . ND—Freeman v. Trimble, 129 
N W. 83, 21 N D. 1. 

Eauds heneflted beyond district 

That lands not In district may he 
bcnetilfd does not affect validitv of 
ad valorem drainage tax on land, in 
absence of arbitrary inclusion or ex¬ 
clusion of lands and arbitrar> im¬ 
position of tax burden—Martin v 
Dade Muck Land Co, 116 So 44 '», 
95 Fla 530, appeal dismi.ssed M B 
Gams Properties v. Martin. 4 9 S Ct 
25, 278 U.S. 560. 73 LEd 505 
Xiaud beyond district and unbenefit- 
I ed 

I Taxpayers in drainage district 
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Exclusion of some benefited lands from the taxing- 
district does not, in the absence of arbitrary action, 
render the tax illegal,and where an aggrieved 
landowner has adequate remedies, the omission of 
benefited lands does not invalidate the order of as- 
sessment.3* Where a town is in legal contempla¬ 
tion benefited in the drainage of its streets and al¬ 
leys, it may be assessed for a public ditch and it is 
immaterial that no private owner of the town is 
assessed.39 

§ 66. - Apportionment According to Ben¬ 

efits 

a. In general 


b. Assessment in excess of benefits 

c. Deduction of damages 

a. In (General 

Broadly speaking, the general rule Is that lands 
should be classified and assessed for drainage purposes 
in proportion to benefits as determined with due regard 
to all factors involved. 

In levying assessments to cover the cost of the 
construction of a drain, the general rule is that each 
tract of land should be assessed its proportionate 
share of the entire cost, the amount of each share 
being governed by the amount of special benefits to 
each separate tract.^® The assessment may be up- 


could not object because land out¬ 
side district and unbenefited was as¬ 
sessed —^Kimmel v. Wolf River 
Drainagre Dist., 25 r.2d 585, 138 Kan. 
209. 

37- Fla—Martin v. Dade Muck Land 
Co, 116 So 449, 95 P^la 530, ap¬ 
peal dismissed M. B. Garris Prop¬ 
erties V Martin. 49 S Ct. 25. 278 
U.S. 560, 73 L Ed. 505. 

38. Minn—Petition of Novak, 215 
N.W. 204. 172 Minn 295, rearpu- 
ment denied In re Judicial Ditch 
No. 75, Polk County, 216 NW 2J9, 
172 Mmn. 295. 

38. Ind —McDaniel v Beazell, 188 
NE. 670, 206 Ind. 168. 

40l U S —Duval Cattle Co, v. Hemp¬ 
hill, CC.AFla„ 41 F2d 43*1—Wa¬ 
bash By Co. V. South l3a\ less 
County Drainage Dist , C C A Mo , 
12 F2d 909, certiorari denied 47 S 
Ct. 455, 273 US. 751, 71 L p:d 873. 
error dismissed 47 S Ct. 658, 274 
US 764, 71 LEd 1328. 

Fla—Martin v Dade Muck Land 
Co, 116 So. 449, 95 Fla. 530, ap¬ 
peal dismissed M. B. Garris Prop¬ 
erties V Marlin. 49 S Ct. 25, 278 
U.S. 560, 73 LEd 505 
Iowa—Fulton v Shrrman, 238 N.W. 
88, 212 Iowa 1218—Ilarnman v. 

Drainage Dist. No 7—146 of Frank¬ 
lin and Wright Counties, 199 N.W. 
974, 19S Iowa 1108—Kasch v. 

Drainage Dist No 10 In Shelby 
County, 199 N W. 16S. l‘>8 Iowa 
31—Shay v. Board of SupVs of 
Ringgold County, 170 N W. 393, 
185 Iowa 282 

Ky —Nall v Thomas, 9 S W 2d 727, 
225 Ky. 610. 

Ohio —Pontifical College v. Kleeli, 5 
Ohio NP.N.S. 241 

Utah —Elkins v Millard County 
Drainage Dist, No 3, 294 P 307, 
77 Utah 303—Campbell v Millard 
County Drainage Dist No 3, 269 
P. 1023, 72 Utah 298 
Wash—Oregon-Washington R & 

Nav. Co V Board of Com'rs of Ya¬ 
kima County, 175 P 37, 103 Wash 
480. 

Wis.—^Hanson v. Hood's Creek Drain¬ 


age Dist., 191 N.W. 744, 179 Wis 

237. 

19 C J. p 729 note 56. 

Abandonment of project 

(1) Under statute, chancery court 
must apportion indebtedness of drain¬ 
age district where improvcmicnts are 
abandoned, and direct wh<‘tlu r it 
shall be paid by acreage tax or ad 
valorem tax—Bank of Commerce A 
Trust Co. V. Commissioners of Tal¬ 
lahatchie Drainage Dist. No 1, 128 
So 91, 157 Miss 336 

(2) On abandonment of drainage 
project, percentage tax on all really 
to liquidate indebtedness was prop¬ 
er, although indebtedness might oth¬ 
erwise have been apportioned accord¬ 
ing to benefits — \tchlson, T. & S F 
Ry. Co. V Drainage Dist No 1 of 
Lyon County, 1 P.2d 253, 133 Kan 
586, 82 A.LR. 552 

Apportionment between counties 

(1) Generally—Murphy Bayou 

Drainage Dist v. Humphreys Coun¬ 
ty, 145 So 350, 166 Miss. 690—19 C. 
J. p 729 note 56 [g]. 

(2) Ad valorem tax levied for ex¬ 
penses of drainage district abandon¬ 
ing improvements must be apportion¬ 
ed among counties in proportion that 
assessed \alue of lands in each bears 
to total —Bank of Commerce & Trust 
Co V. Commissioneis of Tallahatchie 
Drainage Dist No. 1, 128 So 91, 157 
Miss. 336. 

Apportionment between townships 

Agreement betwreen township su¬ 
pervisors pursuant to Pol Code §§ 
1718-1720, dividing highway for pur¬ 
pose of repairs, did not relieve one 
township from liability to assess¬ 
ment under Rev Code 1919 5 8463, for 
drainage ditch constructed by board 
of county commissioners which Inci¬ 
dentally benefited the highway — 
Appeal of Clear Lake Tp, 203 N W 
L07, 48 S.D. 170 

As between districts 

(1) Where outlet of original drain¬ 
age improvement became obstructed, 
and a new improvement was added 
thereto to furnish an adequate out- 
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let, it was held that, in view of Code 
Suppl 1913 § 1989a25, equitable rub* 
for distribution of cost of new" im- 
provc'ment w'ould be to charge terri¬ 
tory within original distiict for lien- 
efits received by it by new district 
furnishing adf>quale outlet. and 
charging original distiict with ex¬ 
penses necessary to take* caic of wa¬ 
ter frc»m outlet of oiiginal distiicl 
was not a fair basis for computation 
—Hopkins v Board of Sup'rs of 
Boone County, 204 N W. 212, 200 

Iowa 441 

(2) Assessment of entire cost of 
widening ditch to care for waters 
coming from another district against 
land in district in which ditch was 
situated was erroneous, and widen¬ 
ing ditch properly to care for wa¬ 
ters coming from anothc r drainage 
district w"as not, as regarded appor¬ 
tioning assessment, wholly “r«‘palr 
w'ork ”—Mayne v. Board ot Sup’rs of 
l*ottaw"attamie County, 223 N W 9li4 
208 Iow"a 987, rehearing denied 225 
NW 953, 208 Iowa 987 

rotors for consideration 

(1) It IS proper to consid r rela¬ 
tive productiveness of land and 
drainage existing before diain was 
constructed—Rasch v Drainage Disl 
No 10 in Shelby County, 199 N W 
168, 198 Iowa 31 

(2) Question of whether property 
in a drainage district was assessc^d 
more than its proportionate amount 
is to be determined by inciiiiring 
what proportion the assessment bears 
to the whole amount assessed on all 
the lands, and not by comparing it 
with the amount of the assessments 
of any particular tfact.—Commis¬ 
sioners of Boon€*’s Pond Mut Drain¬ 
age Dist. V. O’Daniel, 126 N.E 198, 
291 Ill. 528. 

(3) Where some tracts of land 
through which a tile drain was con¬ 
structed could be cropped and 
farmed, the question of the benefit 
thereto from drain, in comparison 
with other lands throughout the 
whole district, was proper for con¬ 
sideration by the assessing tribunal. 
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held where duly proportioned to benefits within the 
meaning of the rule just stated,but will be held 
invalid where arbitrary, discriminatory, or unjust 
within the contemplation of such rule,as in the 
case of inequitable or discriminatory assessments of 
railroad propcrty.^3 As a basis for an equitable 


apportionment of benefits the lands are often re¬ 
quired by statute to be classified, in tracts of a des¬ 
ignated area according to legal or recognized sub¬ 
divisions, in a graduated scale of benefits, to be 
numbered according to the benefits to be received, 


—Ilarriman v Drainaire Dist No 7- ' 
146 of Franklin and Wrijjht Coun¬ 
ties, 199 NW 974, 198 Iowa 1108 

Special 'benefit to snstain speoial bur- 
den 

If drainag^e district would put 
preater burden on one properly than 
anollitr, it must disclose some spe- 
cinl bf lit fit to spicially burdened 
property different from any benefit 
1(1 otln I —Dr € poll-W.isliiiiKlon II & 
Nav Co. V Hoard of Com’rs of Ya¬ 
kima (bounty, 175 P. 37, 103 Wash 
480 

Kipb lands and low lands 

Id.iho —Drainape Hist No. 2 of Can¬ 
yon County V K\t< nsion Pitch Co, 
182 P 84 7. 32 Idaho 314 
il. US- -Wabash Ity Co v South 
Daviess County Drainape Dist . C 
C A A4o , 12 P 2d 909, certiorari de¬ 
nied 47 set 455, 273 US 751. 71 
Ed 873, error dismissed 47 S Ct 
658, 274 US 764. 71 I. Ed 1128 
Ark—Oates v. Cypress Cruk Drain¬ 
age Dist, 205 SW 293 135 Ark 

149 

Ill —Inlet Swamp Drainage Dist v 
Gehant, 122 NE 127 286 111 538 

Iowa—Petfr.sen v. Doaid of Sup’rs 
of Cerro Gordo County 226 N W 
1. 208 Iowa 748—Hrill v Board of 
Sup’rs of Sac County, 191 NW 
850 195 Iowa 132 

42. ITS—Thomas v Kansas City 
Southern Ry Co, Ark 43 S Ct 440, 
261 US 481. 67 LEd 758, af¬ 
firming. CCA 277 F 708 

NY—Petition of Crowell, 184 NT 
S 687. 103 AppDiv 923 
SD—Drainage Ditch No 1 and 2 
V C^hicago, M & St. P Ky Co. 231 
NW 531, 57 SD 182, affirmed 236 
N W 372, 58 S D 414. 

43. U S — Thomas v Kansas City 
Southern Ry Co , Ark. 43 S Ct 
440, 261 US 481, 67 B Ed 758. af¬ 
firming, CCA, 277 F 70S—In re 
Chicago, R I & P Ry, Co, D C 
Kan. 28 F 2d 56, affirmed, C.C A., 
Straight Creek Drainage Dist. No 
2 of Jackson County, Kan. v Chi¬ 
cago, R I. & P Ry. Co, 36 F2d 
650 

in —Commissioners of McGee Creek 
Levee and Drainage Dist v. Wa¬ 
bash Ry Co., 150 NE 259, 319 Ill 
379 

Mteh -—Michigan Cent. R. Co v. Bai- 
kie, 228 N.W. 525, 249 Mich. 138 
There ie no recognised role for 
accurately determining benefits ac- 
<-ruing to railroad right of way from 
drainage improvement—Chicago, It 
& P. Ry. Co. V. Board of Sup’rs 


of Kos.suth County, 201 N.W 115, 
199 Iowa 857 
Arbitrary amount 

Commissiorieis of drainage district, 
in making ass* ssm( nt against rail¬ 
road, are free to take special bene¬ 
fits into consideration, if proved or 
(.vident, hut not to sustain levy of 
arhitiary amount because special 
benefits may occut —Oregon-Wash- 
ingtori R & Nav Co v. Board of 
Com’rs of Yakima County, 175 P 37 
103 Wash 480 

Cost of hlg'hway bridge ov^er drain 

Where a railroad was assessed for 
the Ixmefit recentd by it from the 
construction of i diain, it <t>uld not, 
in addition thereto, be chargi d with 
a poitirn of the cost of highway 
bridge over the drain not loeatt‘d on 
the railroad’s right of way, nor of 
any sptcial bt netit to it. since the 
cost of such budge was a part of 
the necessaiy tost of the drain and 
should have bet*n included in the 
sum appoitKilled by the assessment 
of bent fits—U S Railroad Adminis¬ 
tration V Board of Sup’rs of Buena 
Vista County, 194 N W 365, 196 Iowa 
309 

G-eneral benefits 

That drainage improvement low¬ 
ered water level in district and vi- 
< inity of railroad, thus contribut¬ 
ing to solidity of roadbed and life of 
tit's, protecting road from floods, also 
drying up roads and making railroad 
more acct*ssible, and increasing pro¬ 
ductivity of binds, are not sufficient 
reasons to sustain assessment of rail¬ 
road's property over that of other 
land within district, some benefits 
i»t ing general —Oi egt>n-Wa.shington 
l: & Nav*^ Co V Board of Com’rs of 
Yakima County, 175 P 37, 103 Wash 
480 

Items of property considered 

In assessing a railroad’s right of 
way for benefits derived from a 
dram, it is competent to take into 
consideration benefits to the roadbed 
ties, bridges, culverts, fences, etc — 
Chicago, R. I & P Ry Co v Board 
of Sup rs of Winnebago County, Io¬ 
wa. 188 NW 818 
Set-off 

Railroad may be entitled to set-off, 
against special benefits derived from 
drainage scheme, reasonable value 
of benefits contributed by work done 
—Rudersdorf Drainage Dist v Chi¬ 
cago, R I. & P. Ry. Co., 223 NW 
639, 118 Neb 43. 

.Assessment npbeld 
Iowa—Chicago, R I. ft P. Ry- Co 
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V Board of Sup’rs of W'mnehago 
County, 188 NW 818 
Wash —Northern Pac Ry Co. v. 
Board of County Com’rs of Yakima 
County, 181 P 868, 107 Wash 264. 

44. Ill—People v Allen, 161 N.E 
867, 330 Ill 4.33 

Iowa—Rogers v Board of Sup’rs of 
Cerro Gordo County, 189 N.W. 950, 
195 Iowa 1 
19 C J p 730 note 57 
Amonnt of drainage 

In a drain.-igt improvement, it 
IS not thton tnally necessary that 
the one hijndrtKi per cent tract should 
l»c as extensively or thoroughly wet 
as the one hundred per n nt tract 
in some other district, but it need 
only rejirescnt the maximum of wet¬ 
ness in the F>articular district, and, 
if it does so, the fact that it con¬ 
tains more or 1 g«^s drv acreage does 
not ftirbid its classitiration at one 
bundled per cent—Board of Sup’rs 
of l*olk County v Mtlxmald, 175 N. 
\V 817, 188 Iowa 6 
Comparison with other land 

In determining w’hether drainage 
district assessment is proper com¬ 
parison of partKubsr land with all 
or determining portion in district 
must he had—Fulton v*^ Sherman, 
238 N W 88, 212 Iowa 1218 
Condition at time of classification 
Classification of land on assess¬ 
ment for widening of ditch should 
have been made on its condition at 
time of widening of ditch— Mayne 
V Board of Sup’rs of Pottawattamie 
(\>unly, 225 N W 95.3, 208 Iowa 9’87, 
dttiying rehearing 223 N W. 904, 208 
low'a 987 

Cost of construction as factor 

Lands for the purpose of as.sess- 
ment for drainage purposes are class¬ 
ified on a percentage basis without 
speci.'il reference to the txptnsc of 
constructing thi- improvement across 
or in the vicinity' of any given tract. 
—Conklin V' City of Dcs Moines, 168 
NW 874, 184 Iowa 384 

Sighways 

111 —Commissioners of Lake Fork 
Special Drainage Dist v Com¬ 
missioners of Highways of Lake 
Fork Tp. 127 NE 109. 292 Ill. 340. 
19 CJ. p 730 note 57 tH 
Timbered and cleared lands 

That timber land in drainage dis¬ 
trict and adjoining cleared land un¬ 
der cultivation were both assessed as 
being one hundred per cent bene¬ 
fited did not render asst ssmt nt 
against timber land invalid.—^Fulton 
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such as the elevation and location of the land, 
and the existence or probable future existence of 
buildings or similar improvements thereon,and 
the presence of existing drainage facilities.^^ In 
such cases the validity of the tax or assessment 
depends on the validity of the classification,^® which 
tax or assessment will be upheld where the classifi¬ 
cation is proper and equitable,^^ but may be over¬ 
thrown where the classification is arbitrary or oth¬ 
erwise improper.®® The amount of benefits can 
generally be only approximately estimated, and a 
reasonably fair and equitable apportionment is all 
that is required,the assessing officers or tribunal 
being invested with a wide discretion in determin¬ 
ing the amount.®2 The fact that a landowner oc¬ 


cupies part of his land and leases the rest to other 
persons does not divide the land into separate tracts 
which must be separately assessed.®® 

Improvements and repairs. Under the statutes, 
apportionment of benefits in respect of assessments 
for drainage improvements and repairs should ordi¬ 
narily be made on the basis or ratio of the original 
classification and apportionment,®^ although statu¬ 
tory provisions for apportionment of assessments 
for drainage repairs on the same basis as the orig¬ 
inal apportionment of benefits have been construed 
as mandatory only in the absence of good cause for 
a different basis of apportionment.®® Under some 
statutes assessments for repairs or maintenance 
must be in the same proportion as the assessments 


V. Sherman, 238 K.W. 88, 212 Iowa 
1218. 

45. Ill—People v. Allen, 161 NE 
867, 310 Ill. 433. 

Iowa.—Rofrers v. Board of Sup'rs of 
Cerro Gordo County, 189 N.W. 950, 
195 Iowa 1. 

Itoiid near ontlet 

A classification and assessment of 
lands in proximity to and contact 
with the outlet of a drainage ditch, 
from which the flow was discharged 
in line with a creek, the natural 
fall of which w^as about fifteen feet 
to the mile for about three hundred 
feet from the outlet, but only eight 
feet to the mile thereafter, and 
which, at the point of such dis¬ 
charge, was more or less obstructed 
by debris or growth of trees, at a 
discount of only five per cent as 
compared with similar classification 
for upstream land, was held inequi¬ 
table—Thomas v. Board of Sup’rs of 
Harrison County, 191 N.W. 154, 194 
Iowa 1316. 

l^atlon in same watershed as not 
controllinar 

That landowners are in same drain¬ 
age district affords no reason for 
requiring all to contribute to every 
improvement, since the relative lo¬ 
cation of the lands and the benefits 
to be derived therefrom must be con¬ 
sidered and it IS not enough that 
they are found in the same water¬ 
shed—People V. Allen, 161 N.E 867, 
330 Ill. 433 

46 . Iowa—Cordes v Board of Sup’rs 
of Hamilton County, 196 N.W 997, 
197 Iowa 136. 

Putnrs benefits 

The assessment that can be laid 
against a particular tract is not lim¬ 
ited to present benefits resulting 
from the improvement, but may and 
should represent a fair proportional 
amount of the total cost; and the 
fact that lots will probably be oc¬ 
cupied by buildings or other improve¬ 
ments, the convenient use of which 
will be enhanced by the improve¬ 


ment, may be considered uhen clas¬ 
sifying drainage lands for assess¬ 
ment —Cordes v Board of Sup'rs of 
Hamilton County, supra. 

47. Iowa.—Fulton v. Sherman, 238 
N.W. 88, 212 Iowa 1218. 

Credit for private improvement 
Code Suppl1913 § 1989a25, pro¬ 

viding as to assessments that the 
commissioners shall consider the val¬ 
ue of an old improvement in con¬ 
struction of the new improvement 
and credit the same to the parties 
owning the old improv'ement as their 
interests may appear, does not au¬ 
thorize the assessment of a judg¬ 
ment against the district for an ex¬ 
cess in value, and, where the owner 
of a private improvement is credited 
therefor to the extent of the assess¬ 
ment of benefits on his land, that 
was all that the commissioners had 
power to do —Boslaugh v. Board of 
Sup'rs of Buena Vista County, 181 N. 
W. 441, 190 Iowa 1168. 

48. Ill.—People v. Jonkman, 107 N. 
E. 159, 266 Ill. 229—Carr v. Peo¬ 
ple, 79 NE 648, 224 Ill. 160. 

49. Ark —St Louis-San Francisco 
Ry. Co. V Subdi&trict No. 1 of 
Drainage Di&t. No. 11, 17 S.W.2d 
299, 179 Ark. 567. 

Town, lots 

That town lots were assessed on 
the same basis as agricultural lands 
for drainage was held not to render 
the assessment against the latter 
lands inequitable, where in fact the 
town lots were classified as low, 
when their situation justified a desig¬ 
nation as high, resulting in their 
bearing a much higher assessment 
than if the classification given to 
farm lands similarily situated had 
been followed.—Cordes v. Board of 
Sup’rs of Hamilton County, 196 N. 
W. 997, 197 Iowa 136. 

50. Ill—People v. Prather, 153 NE 
382, 322 Ill 280. 

51. Iowa —U. S. Railroad Adminis¬ 
tration V. Board of Sup’rs of Bu¬ 
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ena Vista County, 194 NW. 365, 
1*)6 Iowa 309—Chicago, R I & P. 
Ry Co. v. Board of Sup’rs of Win¬ 
nebago County, 188 NW. 848— 
Bloomquist v Board of Sup’rs, 
Hardin County, 177 NW. 95, 188 
Iowa 994 

19 C J p 731 note 60. 

52. ND—Freeman v. Trimble, 129 
NW. 83, 21 ND 1 

19 C J. p 731 note 61. 

53. Cal —Sacramento County Recla¬ 
mation Dist. No 673 V Diepen- 
brock, 143 P 763, 168 Cal 577 

54. Iowa—Seabury v. Adams, 225 
NW 264, 208 Iowa 1322—Breiholz 
V Boaid of Sup’rs of I^ocahontas 
County, 173 NW 1, 186 Iowa 1147 

Bnlargement of drain 

If a drain as originally construct¬ 
ed drains a part only of the land 
within the district, the lands origi¬ 
nally drained should bear their share 
of the cost of its enlargement in the 
proportion of the original assess¬ 
ment—Mayne v. Pottawattamie 

County, 160 NW. 346, 178 Iowa 783 
limitation to lands shown as bene¬ 
fited in orig’lnal clnaslfication 
"Assessment” for repairing drain¬ 
age ditch is properly limited to lands 
benefited as shown by original classi¬ 
fication, although original assess¬ 
ment levied part of cost of ditch 
against entire district —Seabury v. 
Adams, 226 N.W. 264, 208 Iowa 1322 
Bepaizv unnecessary as to partionlar 
land 

That drainage ditch embedded it¬ 
self in such way as to render repairs 
and maintenance unnecessary as far 
as It affected land of certain proper¬ 
ly owner in drainage district does 
not relieve such property owner of 
duty to pay Improvement assess¬ 
ments In same proportion as his 
property was benefited by original 
construction.—Henshaw v. Holt, 89 
S W.2d 313, 262 Ky. 19. 

55. Iowa.—Bloomquist v. Board of 
Sup'rs. Hardin County. 177 N.W. 
95. 188 Iowa 994. 
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for the construction of the drain,®® but other stat¬ 
utes require or permit assessments for repairs to be 
levied in proportion to the benefits received there¬ 
from, and not merely in proportion to the amount 
assessed for the original construction of the drain.®"^ 
Statutes governing apportionment where tributary 
ditches are constructed are inapplicable where there 
is merely a deepening of part of a ditch and no 
tributaries are built Where a lump sum assess¬ 
ment is fixed by agreement of the parties for con¬ 
struction of a drainage ditch, a subsequent cleaning 
assessment need not be in the same ratio.®® 

Contract with town or railroad company. Some 
statutes authorize drainage commissioners to con¬ 
tract with the corporate authorities of a town or 
with a railroad company with reference to the pro¬ 
portion of an assessment about to be made that shall 
be assessed against such town or company.®® 

Agreements betzveen landowners, some of whom 
are contesting their individual assessments, for a 
reduction thereof to a fixed amount, are valid if 
such amount represents the full benefits accruing 
to the lands 

Change of apportionment. The commissioners 
should not change a tentative apportionment of ben¬ 
efits in the absence of interested landowners.®^ 


b. Asaessments in Excess of Benefits 

The general rule it that drainage assessments shall 
not exceed benefits. 

It is a general rule that assessments levied against 
particular lands specially benefited by the construc¬ 
tion of a drain must not be for an amount in ex¬ 
cess of the benefits received by such lands,®® and 
an assessment on a tract of land in excess of the 
benefits received is void as to such excess.®^ It has 
been held, however, that a drainage statute is not 
invalid because it does not in terms provide that the 
assessment shall not exceed the benefits, if the in¬ 
tention to make such limitation can be deduced by a 
fair construction of the statutory language.®® It 
has also been held that in the absence of arbitrary 
action drainage assessments, although they exceed 
the estimated benefits, may be upheld if imposed on 
all property benefited in proportion to estimated 
benefits, as fixed by the board of appraisers,®® and 
further, that the test is not whether the assessment 
on a particular piece of property exceeds the actual 
benefit to it, but whether it represents a fair pro¬ 
portional part of the total cost of the drainage im¬ 
provement.®*^ 

Interest should be excluded from the computation 
in determining whether or not an assessment ex¬ 
ceeds benefit, under statutes clearly restricting the 


50. Ill—People v, McDou^al, 69 N 
E U, 205 Ill 6.^6. 

Mo —Barnes v Pikcy, 190 S.W, 883, 
269 Mo. 898. I 

67. Minn —^Lee r. Jackson County, 
186 NW 713, 151 Mmn. 310. 

19 C.J. p 731 note 64. 

58. Minn—Petition of Amundson, 
180 NW. 537, 147 Minn. 422. 

59. S.D.—^Drainagre Ditch Nos 1 and 
2 V Chicagro, M & St P. Ry. Co, 
236 NW. 372, 58 S D. 414, afflrm- 
Ingr 231 NW. 531, 57 S D 182. 

60. Ill —^North Richland Dram Dist 
V. Karr, 117 N.E 770, 280 III. 567. 

19 C.J. P 731 note 65. 

61. Ind —McCleery v. Zintsmaster, 
114 NE. 626, 187 Ind 87. 

68. S D —^Drainage Ditch No. 1 and 
2 V. Chicago, M. & St. P. Ry. Co., 
231 NW 631, 67 S.D. 182, affirmed 
236 N.W. 372, 58 S.D. 414. 

63. Fla—^Halifax Drainage Dist. of 
Volusia County v. State, 185 So. 
123, 134 Fla. 471—Martin v. Dade 
Muck Land Co. 116 So. 449, 95 Fla. 
630, appeal dismissed M B. Gar¬ 
ris Properties v. Martin, 49 SCt. 
26, 278 U.S. 560, 73 L.Ed. 505. 

Ill.—Crosby v. De L*and Special 
Drainage Dist, 11 N E 2d 937, 367 
Ill 462—^North Wichert Drainage 
Dist. V. Chamberlain, 173 NB 90. 
840 111. 644—Commissioners of Mc¬ 


Gee Creek Devee and Drainage 
Dtst. V Wabash Rv. Co., 150 NE 
259, 319 Ill 370--People v De 

Young, 120 NE 479, 2S4 Ill 630 
Ind —Harmon v. Bolley, 120 N E 33, 
187 Ind 511, 2 ADR 609. 

Ky—Book V Trigg, 217 SW 1013, 
186 Ky 664 

Miss —Anderson V McKee, 179 So 
858, 182 Miss 156 

Mo—State ex rel Sturdivant Bank 
V. Little River Drainage Dist, 68 
S.W2d 671, 334 Mo 753 
Neb—Scotts Bluff Drainage Dist. v. 
Scotts Bluff County, 202 N W. 465, 
113 Neb. 187 

Utah —Campbell v. Millard County 
Drainage Dist No. 3, 269 P. 1023, 
72 Utah 298 
19 C.J. p 731 note 68. 

Benefits shown on plan of reclama- 
tton 

The power of a drainage district to 
levy and collect taxes on lands in the 
drainage area is restricted to the 
amount of benefits shown by the 
plan of reclamation—Halifax Drain¬ 
age Dist. of Volusia County v State, 
185 So 123, 134 Fla. 471—First State 
Sav. Bank of Morenoi, Mich , v Little 
River Drainage Dist., 165 So 48, 122 
Fla. 304—Moran v. State ex rel 
Montgomery, 149 So. 477, 111 Fla. 
429. 

Mlstakp as to benefits 

If it is shown after establishment 
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of a drainage district that the en¬ 
gineer recommending and the board 
of supervisors establishing the im¬ 
provement were mistaken In the es¬ 
timated benefits, the total cost never¬ 
theless must be borne by the prop¬ 
erty located within the district, as 
it can be met in no other w^ay —In- 
terurban Ry. Co. v Board of Sup'rs 
of Polk County, 176 N.W. 743, 189 
Iowa 35 

Provision for defaults 

Taxing one landowner of drainage 
district beyond benefits for default 
of another wpuld be repugnant to 
constitutional guaranties.—Campbell 
V. Millard County Drainage Dist. No. 
3, 269 P. 1023, 72 Utah 298. 

64t Ill—Schwartz v. Commissioners 
of Big Lake Special Drainage Dist, 
138 N E 665, 307 Ill 209—People v. 
Myers, 16 N.E 89, 124 III. 95 

65. Ark—Ritter v. Poinsett County 
Drain Dist No. 1. 94 S W. 711, 78 
Ark. 680. 

19 C.J. p 732 note 70 

66. S C.—Dillon Catfish Drainage 
Dist. V. Bank of Dillon, 141 SE 
274, 143 SC. 178. 

67. Iowa.—Rogers v. Board of 
SupTs of Cerro Gordo Count>, 189 
N.W. 950, 195 Iowa 1—Intcrurban 
Ry Co V Board of Sup’rs of Polk 
County. 176 N.W. 743, 189 Iowa 35. 
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c. Deduction of Damagee 

Ordinarily, damages should be deducted from the 
amount assessed for benefit; but such rule may be in¬ 
applicable where a contractor or other third party is re¬ 
sponsible for the damage. 

Where the land drained has been damaged as well 
as benefited by the construction of the drain, the 
amount of such damage should be deducted from 
the amount of the assessment for the benefit re¬ 
ceived,®^ but damages caused by failure to com¬ 
plete the drain as established are not a proper sub¬ 
ject of set off or counterclaim in a suit to recover 
an assessment.*^® A landowner assessed for drain¬ 
age benefits may not set off damages to his property 
caused by fault of the contractor during construc¬ 
tion, but must look to the latter for reimburse¬ 
ment,'^^ 


§ 67. Grounds of Objection 

While slight errors or mere irregularities In assess¬ 
ment proceedings may not constitute grounds for objec¬ 
tions to drainage assessments, objections based upon sub¬ 
stantial defects affecting the jurisdiction of the proceed¬ 
ings are proper. Similar rules are applicable to objec¬ 
tions to contracts for construction or repair of drains. 
Objections, when proper, may be raised by any interested 
and prejudiced person. Defects in drainage proceedings* 
other than jurisdictional, may be cured by subsequent leg¬ 
islative enactments. 

Where there has been a substantial compliance 
with the law, a drainage assessment will not be set 
aside or Us enforcement refused for slight errors or 
mere irregularities in the proceedings on which the 
assessment is based,'^^ some statutes so provide 
111 express terms,“^3 or, as stated in § 83 infra, pre¬ 
scribe and limit the defenses which may be raised 
in proceedings to enforce the assessment. On the 
other hand, substantial defects affecting the juris¬ 
diction of the proceedings will invalidate the as- 
sossment,^^ notwithstanding a statute requiring 


68 . Mo—Little River Drainage Dist. 
V. Houck, App . 137 S.W 2d 656 

Ibandowner's failnre to pay principal 
Under statute governing amount 
of drainage taxes which may be 
levied, taxes designated as principal 
cannot be in excess of benefits as¬ 
sessed, but if landowner fails to pay 
principal and it becomes necessary 
to issue bonds, interest on principal 
should not be included in amount of 
levy in determining whether such 
amount has exceeded benefits —Little 
River Drainage Dist v. Houck, supra 

69. Ind —Lake Erie & W R Co. v 

Cluggish, 42 N.E 743, 143 Ind 

347. 

19 CJ p 732 note 72 
Deduction of benefits in determining 
damages is < onsidered supra 9 5^ 

70. Ind —Laverty v State, 9 N E 
774, 109 Ind 217—Indianapolis & 
Cumbeiland Gravel-Road Co. v. 
State. 4 NE 316, 105 Ind 37. 

71. Iowa—Chicago & N W Ry. Co. 
V Board of Sup'rs of Monona Coun¬ 
ty, 194 NW 213, 196 Iowa 447. 

Sailroad 

Iowa—Chicago & N W. Ry Co v. 
Board of Sup'rs of Monona County, 
supra. 

72. Iowa—Chicago & N. W Ry Co 
V. Board of Sup'rs oi Monona Coun¬ 
ty, 194 NW. 21 i. 196 Iowa 447 

19 C.J p 734 note 4. 

Defenses in actions for collection of 
valid assessments generally see in¬ 
fra 9 83. 

Presumptions precluding objections 
under statute with reference to 
lack of benefit see supra 9 59. 
Chancre of one lateral which en¬ 
tered little, if at all, into question of 
equitable apportionment of cost of 


drainage system, even though unau- | 
thorized did not affect jurisdiction 
of board of supervisors to make as¬ 
sessment —Chicago & N W. Ry. Co 
V Board of Sup'rs of Monona Coun¬ 
ty, supra. 

Improper apportionment 

The fact that an assessment for 
repairs has been apportioned so as 
to include lands not within the dis¬ 
trict IS not a proper ground of ob¬ 
jection by the property owners with¬ 
in the district.—Brill v. Board of 
Sup'rs of Sac County, 191 N.W 8.59, 
195 Iowa 132. 

Interest of classifloation or assessixig 
officials 

(1) The fact that the engineer 
making the classification planned anti 
constructed the district, so that he 
was interested, does not invalidate 
the assessment —Chicago & N. W. 
Ry Co v Board of Sup'rs of Monona 
County, 194 NW 213, 196 Iowa 447 
—Sullivan V Board of Sup’rs of I^a- 
lo Alto County, 187 N.W. 575, 193 
Iowa 789 

(2) Likewise, the fact that a mem¬ 
ber of the assessing hoard or one of 
his family owns land subject to the 
assessment does not constitute a 
jurisdictional defect in levying the 
assessment —Chicago & N. W. Ry 
Co V Board of Sup’rs of Monona 
County, supra. 

Kobb of statutory right of appeal 

An assessment, if properly made 
and certified for an authorized pur¬ 
pose, would not be invalidated he- 
< ause the statutory right of appeal¬ 
ing to the county court on the ques¬ 
tion of benefits has been lost by ab¬ 
sence of timely notice—Schwartz v 
Commissioners of Big Lake Special 
Drainage Dist.. 138 N.E. 666, 307 Ill. 
209, 


Uisuse of trust funds 

If money is advanced by the trus¬ 
tees of the internal improvement 
fund for the drainage and reclama¬ 
tion of swamp and overflowed lands 
puisuant to authority from the gen¬ 
eral trust fund for use in a district, 
nnd the amounts so advanced are 
credited on the acreage taxes as- 
sc'v.sc^d against the lands of the fund 
in the district, other assessments are 
not thereby invalidated —Everglades 
Sugar & Land Co v Bryan, 87 So. 
68, 81 Fla 75. error dismissed 42 S 
Ct 183, 257 US 667, 66 L Ed 425, 
426. 

73. Wash—Snohomish County v. 
Andrews, 257 P. 851, 144 Wash. 
320. 

19 C J. p 735 note 5. 

74. Ill —People v. Allen, 161 N E 
867, 330 111 433. 

Wash—1‘aine v. State, 286 P. 89, 
166 Wash 31. 

19 C J p 735 note 7. 

Affirmative proof of absence of hen., 
efit not required 

Landowners may object to an as¬ 
sessment on the ground the improve¬ 
ment does not benefit them without 
first showing that it cannot be made 
beneficial —I*eople v. Allen, 161 N.E. 
867. 330 Ill. 433. 

Particular Jurisdictional defects 

(1) Failure of hoard timely to file 
order for construction of drain — 
Miller v. McManus, 200 N W. 684, 186 
Wis. 52. 

(2) Absence of assessment of dam¬ 
ages to land —Miller v. McManus, su¬ 
pra. 

(3) Failure to assess separately 
damages —Guenther v. Rutkowski, 
185 N.W. 639, 176 Wis. 180. 


428 



28 C.J.S. 


DRAINS 


mere errors and irregularities to be disregarded.^** 
However, the validity of a statute expressly pro¬ 
hibiting proof that the assessment will constitute no 
benefit has been upheld The loss of the petition 
on which the action of the court in ordering the im¬ 
provement was based does not invalidate an assess¬ 
ment.'^'^ The fact that the property of the land¬ 
owner has long not been included in the property 
list to be taxed does not estop the district from 
claiming the right to tax it.'^^ 

Defects relating to contracts for construction or 
repair. Irregularities in the letting of a contract 
for the construction of a drain constitute improper 
grounds for objections to the assessment.'^® On the 
other hand, jurisdictional defects in the letting of 
contracts for the construction, repair, or cleaning 
of drains are proper grounds of objection to the 
assessment.®® Even though a contract for the con¬ 
struction of a drain has been substantially per¬ 
formed, the fact that the work has not been ac¬ 
cepted and a portion of the contract price is being 
withheld on the ground of lack of completion of the 
work does not constitute a ground for objection to 
the assessment,®^ That the work of constructing a 
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dram was not completed by the contractor in ac¬ 
cordance with the plans and specifications and the 
order of court is no defense to an action to recover 
assessments.®2 A refusal by the board of super¬ 
visors to spread an assessment for repairs is not 
justified by the omission of the drain commissioner 
to declare a contract for the work void and relet 
the work, because of failure of the contractor to 
perform.®® Landowners cannot defeat a tax for 
cleaning out a drain on the ground that the con¬ 
tractors increased its width, where the contract was 
merely for the cleaning.®^ 

Persons entitled to object. All interested persons 
are entitled to object to the assessment, whether as 
to the apportionment or to the total assessment.®® 
However, the validity of drainage assessments can 
be questioned only by those landowners who are 
prejudiced by the defects complained of.®® 

Curative statutes. While defects in drainage as¬ 
sessment proceedings may be cured by statute,®*^ the 
legislature cannot validate, retrospectively, assess¬ 
ments levied for purposes not authorized by law,®® 
or otherwise void for jurisdictional defects.®® Stat¬ 
utes validating assessments made by a drainage dis- 


(4) Absence of statutory notice — 
Paine v. State, 286 P. 89, 156 Wash 
31. 

(5) Where a drainage association 
seeks to recover an as.sessment from 
a person not a member of the asso¬ 
ciation and vvho has not contracted 
with it as a corporation, defendant 
mav plead nul tiel corporation at 
the date of the assessment —New 
Eel Kiver Draining Assoc, v Durbin, 
30 Ind. 173 

Defect not Jurisdictional 

Failure to assess highways not re¬ 
quiring drainage is not a jurisdiction¬ 
al defect—Chicago & N W Ity Co 
V. Board of Sup’rs of Clinton County, 
198 NW. 640, 197 Iowa 1208 
75. Ill —Prank v Rogers, 77 N.E 
221, 220 Ill. 206. 

19 CJ. p 735 note 8 
7®. Iowa—Chicago & N W Ry Co 
V. Board of Sup'rs of Clinton Coun¬ 
ty, 198 N.W. 610, 197 Iowa 1208— 
Chicago & N W. Ry Co v Board 
of Sup'rs of Hamilton County. 162 
N.W. 868, 165 NW. 290, 182 Iowa 
60. 

77. Ark—Driver v. Moore, 98 S.W 
734, 81 Ark. 80. 

78. La—J. M Burguieres Co. v Pe¬ 
terman, 83 So. 756, 146 La. 439 

79. Tenn—S. M. Williamson & Co 
r Shelton, 11 S.W 2d 882, 158 Tenn 
166. 

Particular irregularities 

(1) The text rule has been applied 
to irregularities in the notice for 


bids —S M Williamson & Co. v 
Shelton, supra 

(2) It also applies to the letting 
of a contract prior to apportionment 
of assessments—S M Williamson & 
Co V. Shelton, supra 

80. Ind —Brett v Pretorious, 96 N 
E 211, 48 IndApp. 527. 

Notice of bids 

(1) Lack of substantial compliance 
•with a statutory requirement for no¬ 
tice of bids for contracts to construct 
or icpair drains is a jurisdictional 
defcLt—Brett v. Pretorioiis, supra 

(2) Where a statute requires notice 
and public letting of a contract for 
repairs, the cleaning out of a drain 
liv day labor, instead of by adver¬ 
tising for bids, will invalidate an as¬ 
sessment against a person who bad 
no notice that the w'ork was being 
done in such a manner—Brett v 
Pretorious, supra. 

(3) Where the statute does not re¬ 
quire a public letting of the con¬ 
tract, the absence of notice of bids 
in the letting of such contracts does 
not invalidate the assessment — 
Scott V Stnngley, 31 N E 953, 132 
Ind 378 

81. Minn —In re Judicial Ditch No 
2 of Meeker and Wright Counties, 
175 N.W 996, 145 Minn ' 495 

82. Ind —Shrack v Co vault, 43 N 
E 229, 144 Ind 260 

19 CJ p 735 note 15 

83. Mieh—Nash v Kenyon, 115 N 
W. 46. 161 Mich 152. 
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84. Mich—Angell v Cortright, 69 
NW 486, 111 Mich 223 

85. Ill —Commissioners of Boc>ne’s 
Pond Mut Drainage Dist v 0*Dan- 
lel, 126 NE 198, 291 Til 528 

86. Minn—State v Nelson, 159 N. 
W 758, 161 N W. 576, 136 Minn. 
272. 

19 CJ p 736 note 20. 

ABseBsment for contracts 

Landownets whose lands are sub¬ 
ject to a special assessment to pay 
for contracts relating to drains are 
entitled to obJ«;ct to the assessment. 
—First Nat Bank v Webster County, 
216 N.W 8, 204 Iowa 720. 

87. Fla—Smith Bros. v. Williams, 
131 So 33.5, 337, 100 Fla. 660, 667, 
eiting Corpus Juris. 

19 CJ p 736 note 21. 

Defective assessment role 

Irregularities in drainage tax 
assessment rolls on which lands not 
assessed were maiked “N B were 
cured by statute providing that no 
informality or irregularity in assess¬ 
ments shall be a valid defense to a 
suit for delinquent taxes —Duval 
Cattle Co. v Hemphill, C C A Fla , 41 
F 2d 433. 

88. Ill —People v. Prather, 175 N E. 
668, 343 III. 443, 74 A L R 874. 

19 CJ p 736 note 22. 

89. Fla—Horton v. Kyle, 88 So 767, 
759, 81 Fla 274, quoting Corpus Ja- 
ris. 

19 C.J. p 736 note 23. 
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trict without notice to landowners, and repealing the 
act creating the district, have however, been sus¬ 
tained on the theory that such statutes are not mere 
curative acts, but are in effect legislative reassess¬ 
ments of the property benefited.®® So also the leg¬ 
islature may by a subsequent statute recognize the 
moral obligation to pay the costs of an improvement 
made under a void statute, and provide a method by 
which such moral obligation may be turned into a 
legal one and made a hen on the property bene¬ 
fited.®! 

§ 68. Estoppel or Waiver as to Objections 

Except as to Jurisdictional defects, landowners who 
have had an opportunity to appeal may be precluded from 
objecting to drainage assessments, on principles of es¬ 
toppel or waiver. 


Landowners may, by acts indicating acquiescence 
in drainage assessments, estop themselves from ob¬ 
jecting thereto on the ground of irregularities,®^ 
or may waive the right to object by failure to pre¬ 
sent their objections at the time and in the manner 
required by law.®^ Likewise by reason ot statute, 
where the assessment may be paid in installments, 
the exercise of such right constitutes a waiver of 
any defense to the collection of the assessment be¬ 
cause of irregularities, illegality, or defect in the 
proceedings prior to such timc.®^ A waiver may be 
expressly made by stipulation ®5 

However, no estoppel arises, nor does the land- 
owner waive any rights, where the defects are ju¬ 
risdictional, and the acts of the officer in levying the 
assessment are not merely voidable, but void.®® 


90. A.rk —Davies v. Chicot County 
Dram Disl . 16G S W. 170 112 Ark 
307, 360—Sudberry v Graves, 103 
S.W. 728. 83 Ark 344. 

91. Wash —State v Pacific County, 
93 P. 326, 48 Wash 230. 

19 CJ. P 736 note 25. 

92. Ark —Tarleton Drainage Dist. 
No 15 V American Inv Co, 52 S 
W2d 738, 186 Ark. 20. 

La.—Duffy v. Peneguy, 87 So. 25, 148 
La. 407 

Ohio —Almon v. Horn, 29 Ohio C A 
246. 

S.D—State v. Risty, 213 NW 962, 
51 S.D 336 

Tenn —Shelby County v. Anderson, 
10 Tenn.App. 437. 

19 CJ p 736 note 27. 

Estoppel to 

Allege irregularilies In drainage 
proceedings see supra 8 38 
Question validity of drainage pro¬ 
ceedings for want or Insufficien¬ 
cy of notice see supra 8 23 
AMessments invited 

Persons having homestead loca¬ 
tions on government land, seeking 
annexation to drainage district and 
enjoying benefits, cannot question 
validity of assessments invited by 
them —Exc hange Trust Co. v Drain¬ 
age Dist No 7, Poinsett County. 
Ark., 49 set. 181, 278 US. 421, 73 
L Ed. 436, affirming in part Drainage 
Dist No 7, Poinsett County v. Ex¬ 
change Trust Co, 2 SW.2d 32, 175 
Ark. 934, reversed on other grounds 
in part Exchange Trust Co v Drain¬ 
age Dist. No. 7, Poinsett County, 49 
S.Ct 180, 278 U.S. 679, 73 L Ed 517. 
Benefits 

(1) The inclusion of property in 
the district and subdistrict by act 
of the owners estops the owners from 
later claiming that the lands were 
not benefited by the original improve¬ 
ments.—Cache River Drainage Dist 
V. Douglas, 169 N.E 726, 337 111 540 

(2) Railroad company failing to 
contest inclusion of right of way 


within drainage district is estopped 
to deny benefits —^Arizona Eastern R 
Co. V. Graham County, 257 P. 990, 32 
Ariz 322 

Effect of appeal 

One appealing from levy of assess¬ 
ment for alleged benefits by drain¬ 
age district waives right to insist 
that no apportionment of benefits i^as 
made —Rudersdorf Drainage Dist v. 
Chicago. R. I & P. Ry. Co , 223 N W. 
639, 118 Neb. 43—Baker v Morrill 
Drain. Dist., 154 N.W. 633, 98 Neb 
791 

Participation in expenditnrea 

Owner of land in drainage district 
participating in expenditures for im¬ 
provements was estopped to dispute 
irregularity or defects in proceed¬ 
ings —Walker v. Hughes, 13 P.2d 249, 
52 Idaho 234. 

Payment of installments 

Where landowners paid yearly in¬ 
stallments on drainage assessments 
without protest, such payments es¬ 
top them from subsequently contest¬ 
ing the validity of the assessments. 
—Shelby County v Anderson, 10 
Tenn.App. 437. 

93. U S.—Chicago, M., St. P. & P. R. 
Co V. Risty, S.D., 48 S.Ct. 396, 276 
U S. 667, 72 L.Ed. 703 
Ark.—Standard Pipe Line Co. v. In¬ 
dex-Sulphur Drainage Dist, 293 

SW 1031, 173 Ark. 372, error dis¬ 
missed Standard Pipe Line Co. v. 
Commissioners of Index Sulphur 
Drainage Dist., 48 S Ct. 17, 72 L.Ed. 
1016, and 48 S.Ct. 323, 276 U.S 601, 
72 L Ed 725, and certiorari granted 
48 S.Ct 420, 276 U.S. 614, 72 L Ed 
732. certiorari dismissed 49 S.Ct. 
17, 278 U.S 568, 73 L Ed 604 
Ga —Goolsby v. Board of Drainage 
Com’rs of Cedar Creek Draipage 
Dist., 119 S.E 644, 166 Ga. 213. 

Ill —Kickapoo Drainage Dist. v City 
of Mattoon, 120 N.E. 266, 284 Ill. 
393. 

Iowa.—Read v. Board of Sup’rs of 
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Hamilton County, 171 NW. 23. 185’ 
Iowa 718 

Neb —Scotts Bluff Drainage Dist. v 
Scotts Bluff County, 202 N W. 465, 
113 Neb 187 

Okl—Mullican v. Johnson, 186 P 242, 
77 Okl 68 

SD.—State v Risty. 213 NW. 952, 
61 SD 336. 

19 CJ p 736 note 28. 

Waiver of: 

Irregularities in drainage proceed¬ 
ings see supra 8 38 
Notice of assessment see supra 6 
63. 

Right to question notice in pro¬ 
ceedings to organize drainage 
district or establish drains see 
supra 8 23. 

Adjonrnmant of hearing 

Right to hearing on apportionment 
assessing drainage benefits did not 
continue to adjourned hearing, where 
no protests were filed within time 
specified in notice—In re Drainage 
Ditch No. 1 and 2, 229 NW 932, 66 
S D 669. 

Protest against prior tentative ap¬ 
portionment of drainage benefits did 
not entitle property owner to hearing 
on subsequent apportionment after 
time set by notice had expired.—In 
re Drainage Ditch No. 1 and 2. su¬ 
pra. 

94- Ga.—Perkins v. Board of Drain¬ 
age Com’rs of First District, 96 S 
E. 418, 148 Ga. 292. 

95. S.D.—Horsington v. Price, 143 N. 
W. 776, 32 S.D. 486. 

19 C.J. p 736 note 29. 

96. Mich —Village of Oak Park v. 
Van Wagoner, 260 NW 743, 271 
Mich. 450. 

Mo.—Drainage Dist. No 19 of Dunk¬ 
lin County V. Arcadia Timber Co., 
286 S.W. 93, 94, 315 Mo. 687, quot¬ 
ing Corpus Juris. 

Okl.—Mullican v. Johnson. 186 P. 242, 
77 Okl. 68. 
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Thus parties are not estopped to object to an ex¬ 
cessive or double assessment,®*^ unless by reason of 
an express statute.®® A landowner is not estopped 
to object to an assessment where he has had no 
opportunity to appeal therefrom.®® In application 
of the g^encral principle, stated in the C.J.S. title 
Estoppel § 109, also 21 C.J. p 1208 note 50, that no 
estoppel arises where the person accepting the ben¬ 
efits is entitled thereto regardless of the transaction 
in question, the fact that the state has accepted an 
award in condemnation of its land for rights of way 
by a drainage district does not estop it from con¬ 


testing the validity of the drainage assessments.^ 
Commissioners of highways, in an action by a drain¬ 
age district to recover assessment for benefits to 
an alleged public road, are not estopped to deny that 
It is a public road because they did not raise the 
question in the assessment proceedings.^ Since the 
determination on classification and confirmation 
thereof that the lands are benefited is conclusive, 
as stated in § 66 supra, commissioners of a highway 
district are estopped to deny that roads have re¬ 
ceived benefits ® Where lands have been classified 
by the drainage commissioners and due notice giv- 


Wash—Paine v. State, 286 P. 89, 166 

Wash. 31. 

19 C J. p 736 note 30. 

Failure to appeal 

Althout^h the owners of lands 
which could not bo benefited by a 
drainagre system did not appeal from 
the order of the board of supervisors, 
such failure does not, upon principles 
of estoppel, prevent the landowners 
from objecting to any assessment 
and raising that question on petition 
to confirm proceedings for the sale 
of bonds; for, as the Inclusion and 
assessment were void, being an un¬ 
lawful deprivation of property, it 
tould not be validated by the land¬ 
owner's inaction —In re Bonds of 
Drainage Dist No 4, In and for Mar¬ 
icopa County, 193 P. 833, 22 Ariz. 31. 

Xtaolc of notice of assessment 

(1) The fact that railroads and 
other landowners had been in close 
touch vrith drainage ditch proceed¬ 
ings and had in several instances en- 
< ouraged the work and had been as¬ 
sessed for benefits to other lands in 
the original drainage district with¬ 
out protest does not estop them from 
attacking the validity of the assess¬ 
ment as to property outside the orig¬ 
inal district, whore they had no no¬ 
tice at the time of such acts that 
benefits would be assessed on such 
property —Risty v Chicago. R I & 
P Ry. Co, CCASD, 297 P. 710, af¬ 
firming, D C, Chicago, R I. & P. 
Ky. Co. V. Risty, 282 F 364, certio¬ 
rari denied Risty v. Chicago, M & 
St P. R. Co, 45 set 122, 266 US. 
622, 69 L Ed. 473, dismissal of appeal 
denied Risty v Northern States Pow¬ 
er Co, 45 set 229, 266 US. 622, 69 
L.Ed. 473, affirmed in part and re¬ 
versed in part on other grounds 46 
set 236, 270 us 378, 70 L. Ed 641. 

(2) Participation in procuring 
court order levying tax to complete 
drainage ditch does not estop the 
property owner to question validity 
of subsequent levies made without 
his knowledge —Board of Drainage 
Com’rs for Webster County v Mc¬ 
Gill, 66 S.W.2d 91, 261 Ky. 400. 

(3) Likewise the fact that a prop¬ 
erty owner expressed to tenant will¬ 
ingness to proceed in legal way to 


establish valid drainage system did 
not show acquie5.cence, waiver, or 
estoppel as to questioning validity 
of assessment for lack of notice, 
where officials proceeded improperly 
in establishing new district without 
giving notice —Kelleher v. Joint 
Drainage Dist No 18, Greene Coun¬ 
ty, 249 N.W. 401, 216 Iowa 348 

(4) The property owner, by telling 
tenant he would be willing to sign 
or do anything that tenant and oth¬ 
ers were willing to do, did not make 
tenant his agent to authorize drain¬ 
age district improvement.—Kelleher 

V .Joint Drainage Dist No 18, Greene 
County, supra. 

(5) So, where the property owrner, 
after acquiring property, made for¬ 
mal <o.mplaint that contractor failed 
to connect tiles in old ditch with tile 
in new dit< h, to which officials paid 
no attention, his acts did not show 
fraud, waiver, or estoppel —Kelleher 

V .Joint Drainage Dist. No 18, 
Greene County, supra. 

(6) Where the board of supervis¬ 
ors directed the cleaning of an exist¬ 
ing ditch, and the contractor deep¬ 
ened and widened it, the landowners, 
although knowing that the work 
was going on, are not estopped to 
attack the assessment on the ground 
that It was for cleaning and widen¬ 
ing the ditch and no notice was giv¬ 
en, for they were entitled to assume 
that the board wrould not attempt 
to levy illegal assessment—Lade v 
Hancock County, 166 NW. 586, 183 
Iowa 1026. 

(7) The mere fact of service by 
publication and personal service, on 
an agent of a nonresident landowner 
not the one specified to receive serv¬ 
ice does not estop such landowner 
from objecting to the assessment — 
Chicago & N W Ry Co V Sedg¬ 
wick, 209 NW 456, 202 Iowa 33. 

(8) However, a landowner actually 
present at the meeting when objec¬ 
tions to the assessment were heard, 
and who made no objections, noted 
no exceptions, and did not attempt 
to have a review, is not in a position 
to claim invalidity of the proceedings 
for lack of notice —Mitchem v. Gas- 
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ton County Drainage Commission, 109 
S E 551, 182 N C 611. 

Neither the owner nor his mort¬ 
gagee IS estopped to assail the va¬ 
lidity of an assessment which is void 
because the propertv Is not included 
in the distric t —Hickman County 
Board of Drainage Com’rs v Union 
Stock Land Bank, 83 S W 2d 511, 259 
Ky 823. 

Signing request for enterprise 

Landowners in drainage district 
are not estopped to object to assess¬ 
ment by signing request that com¬ 
missioners proceed with enterprise, 
where the request signed is not the 
petition instituting the proceedings 
and the parties must neces.sarily 
have contemplated the usual proce¬ 
dure —People V. Allen, 161 N E 867, 
3.30 Ill 433 

97. Ill—People V Le Tempt, 112 N 
E 335, 272 Ill 5.S6 

19 CJ p 736 note 30 [a]. 

98. Aik—J W & M L Dickinson 
V Cypress Creek Drainage Dist, 
213 SW 1, 139 Aik 76 

99. Ill—People v Whitesell, 104 N 
E 688, 262 Ill 387 

Mich —Tinsman v Monroe County, 
5] NW. 460, 90 Mich 382. 
Collateral attack on assessment see 
infra $ 74. 

Absence of right to appesQ 

Where the board of supervisors es¬ 
tablished a drainage district cover¬ 
ing lands servient to two prcviou.slv 
established districts and apportioned 
a small part of the cost to each of 
such districts, the landowners in the 
third district were not jirecluded 
from objecting to such apportionment 
as being insufficient by failure to ap¬ 
peal from the order adopting the 
commissioner’s report, since all they 
could appeal from was an improper 
assessment against themselves — 
Loomis v. Board of Sup’rs, 173 N W. 
615, 186 Iowa 721. 

1. Wash—Paine v. State, 286 P. 89. 
166 Wash 31 

2. Ill.—Big Lake Drain Dist. Comrs. 
v Sand Ridge Highway Comrs, 64 
N.E 1094, 199 Ill 132 

3. ID —Commissioners of Lake Fork 
Special Drainage Dist. v. Commia- 
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en the landowner of the time and place of the hear¬ 
ing, an owner who fails to appear is precluded from 
thereafter raising any question as to the correct¬ 
ness and propriety of the classification roll.^ The 
rule has no application, however, where the objec¬ 
tion is not to a rate of classification but that no clas¬ 
sification w hatever has been made in the manner re¬ 
quired by statute, and that consequently there is no 
valid assessment.^ A person w'ho was present at, 
and participated in, the meeting of drainage com¬ 
missioners outside of the district to hear objections 
to the classification, without raising any objection 
to the place of meeting, even if estojiped to object 
to the proceedings at that meeting, is not estopped 
to object to the legality of subsequent meetings out¬ 
side of the district.® The mere payment of an as¬ 
sessment will not deprive the landowner of his right 
to object that the assessment is in excess of the 
benefits,'^ nor will the pa 3 ment of interest taxes 
without objection estop him from questioning the 
validity of a subsequent interest tax ® Where the 
classification is illegal, the voluntary payment of 
several assessments based on such classification will 


not preclude the landowner from objecting to some 
subsequent assessment, since each assessment levied 
under such classification is a new and distinct tax.® 
A grantee of land assuming payment of assess¬ 
ments 111 his deed is not estopped in a proceeding to 
enforce an assessment against the land to show that 
such assessment exceeds the benefits, although he 
acquires title after the organization of the drainage 
district and the original assessment. 

§ 69. Hearing of Objections, and Confirma¬ 
tion or Revision of Assessments by 
Boards or Officers 

In some jurisdictions objections to drainage assess¬ 
ments are heard by assessing boards or officers or re¬ 
viewing boards under statutes providing for such hearing 
and regulating the procedure. 

After a drainage assessment or classification has 
been made in some jurisdictions the landowners are 
afforded an opportunity to object thereto and have 
their objections heard before the assessing officers 
or tribunal, or before reviewing officers or boards 
designated by statute for that purpose,^! and, after 


Bioners of Highways of Lake Fork 
Tp., 127 NK 109 292 Ill 340. 

4. Ill—People V Chicago, etc, Tract 
Co . 108 N E 687, 267 Ill. 510 

19 CJ p 737 note 33. 

5. Ill —People V. Chicago, etc , Tract 
Co, supra 

6. Ill—People V Camp, 90 N E 215, 
243 Ill. 154. 

7- Ill—People V Schwartz, 119 N 
E 900, 284 Ill 159 
19 CJ p 737 note 36 
Payment of installment 

Payment of installment of drainage 
a.ssessment does not create an e.s- 
toppel against him from obj«*eting 
that the land was asses.sed more than 
it was benefited—People v Allen, 147 
NE 479, 317 Ill 92—People v De 
Young, 120 NE. 479, 284 111. 530 

8. Ill —People V Garner, 108 N E 
314, 267 111. 396. 

9. Ill —People V. Jonkman, 107 N E 
159, 266 Ill 229—People V. Camp, 
90 NE 215, 243 Ill 154. 

10. Ill —People V. Garner, 114 N E. 
27, 275 Ill. 228 

11. Ill —Legro V. Drainage Coni’rs 
of Ashkum Drainage Dist No 1, 
130 NE 369, 297 Ill 155 

Iowa.—First Nat Bank v Webster 
County, 216 N W. 8. 204 Iowa 720 
19 CJ p 737 note 41 
Confirmation or revision by court see 
infra § 71 

Necessity for notice or opportunity 
to be heard generally see supra § 

63. 


Delay . ng report of cominission- 
eis 

Wh'-rc no time for filing the* r<‘Port 
of eommissiontrs is specisud in the 
statutf, d<lci> in filing does not dt- 
prive the board of jurisdn tion to 
bear objections to the assessment — 
In re Farley Drainsgp Dist No 7, 
123 NW 241, 144 Iowa 476 

Effect of resolutioxL 

(1) Adoption l»y the assessing 
board of a resolution that an .*iss« ss- 
ment of benefits for improveirn nt of 
an existing drainage improvement 
.should be based upon the proportion 
adopted for the construction of the 
original Improvement does not pre¬ 
clude the right of the landowntrs 
to a hearing on objections—Bloom- 
quist V Board of Sup’rs, Hardin 
County, 177 NW 95, 188 low'a 994 

(2) If property owners were enti¬ 
tled to notice of final hearing by 
board of supervisors on assessments 
foi drainage improvement, the 
board’s prior ex parte resolution, 
that the assessment should l>e in the 
same proportion as that adopted in 
a prior improvement, was premature 
and ineffective for want of such no¬ 
tice—Bloomquist v. Board of Sup’rs 
of Hardin County, supra. 

(3) Even if the board of supcrvis- 
ois had right to adopt an ex parte 
re.solution without notice that an 
assessment for a drainage improve¬ 
ment should be in the same propor¬ 
tion as that for a prior improvement. 
It had the same right likewise to 
annul it, there being good cause for 
a different apportionment, and this 
It virtually did by giving the land- 
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ownc'rs a hearing on the matter of 
ass(‘ssment.s—Bloomquist v Boaid of 
Sup’rs of Tlaidin Countj, supia 

M) Such virtual annulment of the 
resolution t slops the board from con¬ 
tending that landowners were neit en- 
tilb d to any hearing beeauso e>r such 
resolutiem—Bloomeiuist v Bo.ird ol 
Sui»’is e>f llaidin County, supra 

notice 

(1) Undf*r some statutes notne 

must b» given the landowner of pio- 
ceedings to hear obu'ctK)ns to asst ss- 
m* nts or clas.siflrat ion—l‘iopl« \ 
Gibson, 127 NE t60, 29 { 111 80—19 

C J p 737 note 41 

(2) Notiee by publieation is suf¬ 
ficient—Commissioners of Ijdkc' F<nk 
Sjieeial Drainage Dist. v Commis¬ 
sioners of Highways of Lake Folk 
Tp, 127 NE 109, 292 Ill 340 

(3) A statutory requirement that 
the notice of the hearing of the pe¬ 
tition for the organization of the 
drainage district must contain a copy 
of the petition for the improvement 
IS inapplicable to notice of a meet¬ 
ing tc hear objections to classifica¬ 
tion, so that the latter notice need 
not contain such copy.—People v 
Allen, 147 N E. 479, 317 Ill. 92 

(4) However, there is no statutory 
requirement for notice of objections 
to assessments to a contractor or 
his assignee other than that aflorded 
by the public re< ords.—First Nat 
Bank V. Webster County, 216 N.W 8, 
204 Iowa 720. 

(6) Notice of assessment meeting 
see supra S 62. 
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hearing, the assessment may be confirmed, revised, 
or set aside.i 2 

The review is confined to the assessments against 
the landowners seeking the hearing.^^ Objections 
must be filed within the time fixed by statute.It 
has been held that objections must be filed in the 
auditor’s office The objections must be made in 
the method and by the iiroccdure prescribed by stat¬ 
ute In some jurisdictions the objections or pro¬ 
tests must be written,!'^ under a statutory require¬ 
ment.^* Statutes have required the complaining 
party to specify the grounds of objections to the as¬ 
sessment The objections are sufficient if they 
can be understood, when fairly construed Only 


the issues fairly presented by the objections can be 
considered.2i It is not essential that the objections 
be heard and determined on the day specified for the 
hearing, but the hearing may be continued from day 
to day until final determination is made 22 It is 
not improper to refuse a motion for a continuance 
on the ground a prospective levee will cut off some 
lands from any benefit, where the proposed con¬ 
struction IS uncertain and the landowners objecting 
to the assessment are not those whose lands would 
be cut off 22 In some jurisdictions the hearing up¬ 
on objections is informal The assessment roll 
constitutes pnma facie evidence that the lands de¬ 
scribed therein will be benefited and that the amount 


v6) Notice of classification meeting 
generally see supr.i § 60 
Place wbere heard 

Under some slalutfs the meeting 
for hearing objections to <las.sifi<a- 
tion must be within the district, but 
informal discussions may be had out¬ 
side the district—People v Gibson, 
127 NE 360 293 Ill 80 
IMa*’e of classification meeting gener¬ 
ally see supra 1} 60 
Xn Arkansas 

(1) A drainage assessment under 
Spec Ads 1911 No 196 is required 
to be approved b> the board of as¬ 
sessors and not bv the court cx< ept 
on appeal, 5 7 being construed to 
require approval bv the court only 
on appeal—Diace v Siibsidiaiv 
Uiciinagc* Dist No 13, 2.S8 SW 705, 
172 Ark 297 

(21 Confirmation bv court under 
other statute s sc‘e infra § 71 

12. Iowa —Chicago R T & P H (’o 
V Hoard of Sup’rs c)f Clay Count>, 
204 NW 311, 200 Iowa 557 

19 C.I p 738 note 42 
Disallowance of expenses 

Board of county supervisors has 
the right to determine whe ther the 
taxes on the assc*ssrnent lolls re¬ 
ceived by them from the lowmship 
supervisors are authorized b> law 
and to disallow unauthorized items — 
Zink V Monroe County, 36 N.W 73, 
68 Mich 283 
lEost not act arbitrarily 

Power given the board of super¬ 
visors to increase assessments does 
not authorize it to do so arbitrarily 
—Chicago, R I & P K Co v Board 
of Sup’rs of Clay County, 204 N W 
311, 200 Iowa 557—In re Castner, 

119 N W. 980, 142 Iowa 716 

13. Mont —State v Heath, 192 P 

' 1108, 68 Mont 337. 

Statute construed 

Even though the statute provides 
that the board of review has power 
to review all assessments and eor- 
rect manifest errors therein and to 
exclude lands Improperly included 
or include lands improperly exclud- 

28 C.J.S.—28 


cd, since the word “review” is used 
in Its general sense as referring to 
matters cif appeal, such provision 
means that the authority is limited 
to matters properlv l>efore the board 
for review and the board is not au¬ 
thorized to leview assessments 
against all parties or all questions 
<»f inilusion or exclusion of land — 
Stati V Uc'ath. supra 

14. Iowa—Patch v Osceola Coun¬ 
tv, 159 N W 694, 178 Iowa 283 

Kib —Scotts Bluff llrainage Dist v 
S<otts Bluff County, 202 N W 455, 
113 Neb 187 
XTecesBity of refiling 

A purchaser of the land assessed 
is not required to refile the objec¬ 
tions where the owner filed objec¬ 
tions to the assessmi-nt—Hopkins 
\ Board of Sup’rs of Boone County, 
204 N W 212, 200 Iowa 141 

15. ItiW'a —First Nat Bank v Web¬ 
ster Count>^ 216 N W 8, 204 Iowa 
720 

16. Iowa—First Nat Bank v. Web¬ 
ster (^oiintv, supra 

17. S D — Slate \ Risty, 213 NW 
952, 51 SD 336 

18. ('al—ITersc> v Reclamation 
Disl No 108. 254 P 542. 200 C il ] 
550—Mc\«i v Reclamation Disl 
No 17. 155 P 635. 172 Cal 104— 
Luckehe v Reclamation l>ist No 
2054, 238 P 760, 73 Cal App 361 

Validity of statute 

A statute requiring objections to 
be in writing has been upheld as 
valid — Hersey v Reclamation Dist 
No 108, 254 P 542, 200 Cal 550 

19. Cal—Browming v Heclurnation 
Disl No 108. 254 P 551, 200 Cal 
799 —Heiscy v Re« lamation Dist 
No 108. 254 P 542. 200 Cal 550 

20. Iowa —Kimball v Board of 
Sup’r.s of Polk County, 180 N W 
988, 190 Iowa 783 

19 C J p 738 note 44 

TecbnlcaUtias and exactness are 
not req,nired in pleadings and objec¬ 
tions filed with board of supervisors 
to assessment report.—Mayne v 
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Boaid of Slijp’rs of Pottawattamie 
Countv. 223 NW 901 208 Iowa 987 

rehearing dinud 225 NW 953, 208 
Iowa 987—Kimball v Board of 
Sup’r«5 of Polk County, 180 N W^ 
988 100 Iowa 783 

Dandowners’ petition asking that 
part of assessment sbciuld be 
charged to land in another district 
was sufficient presentation of fues- 
tion even though the question wa«i 
not pre‘-’ent<d in the objections f1b*d. 
-—Ma> ne V Board of Sup’rs of Pot- 
tavvattamn County, 22 1 NW 901, 
2(>8 Ic>wa 987, it hearing denied 225 
N W 953, 208 Iowa 987 

21. Iowa—Eighlnt'r’s Appeal. 156 
Iowa 398, 136 NW 761 137 NW 
462—rhit ago, t tt R Co v Mo¬ 
nona (^>unty 122 N W 820, 141 
Iowa 171 

Particular issues 

On t)bit i tions to drainage com- 
missiontrs’ roll of assessment of 
damages and benefits, w'hore a ju- 
r\ has been impanob d and ordered 
to make an assessment, the onlv 
two issues to be submitted to the 
jur> art* as to w'hctht‘r the property' 
was assessed more than it was ben- 
eiiled, and as to whether it was as¬ 
sessed mote than its proportionate 
share of the ccist —Commissioners of 
Savanna & Yc>rk Drainage Dist v 
De La Vergne, 131 N E 681, 298 Ill 
480 

Matters bold in issue 

Objt'ctions alleging the invalidity 
of contracts of purchase of cul¬ 
verts and for installation of such 
culverts place the validity of such 
contracts in issue—First Nat Bank 
V Webster County, 216 NWS, 204 
low'a 720 

22. SD—State v Risty, 21.3 NW 
952, 51 S D 336 

23. Ark—St Douis-San Francisco 
R> Co V Subdislrict No 1 of 
Drainage Dist No 11. 17 S W 2d 
299. 179 Ark 567 

24. Iowa—Brandt v Board of 
Sup’rs of Franklin f^ounty. 197 N 
W 462, 197 Iowa 495 
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assessed against each tract is the proportionate 
share to be borne by the tract,^5 and it is then in¬ 
cumbent upon the landowner to rebut such prima 
facie casc.26 The findings of fact must be support¬ 
ed by the evidence 27 While the decision confirm¬ 
ing or revising a classification or assessment is not 
a judgment of a court, it has the same effect as 
such judgment,28 under statutes so providing.^® 

§ 70. Judicial Proceedings to Review Assess¬ 
ments 

Drainage assessments are subject to Judicial review. 

The general principle that a constitutional guar¬ 
anty of open court and for a remedy for injuries to 
person and property, etc., confers a right of appeal 


from an inferior to an appellate court, stated in 
Constitutional Law § 720, applies to entitle land- 
owners against whom a drainage assessment has 
been levied to some sort of judicial review.30 The 
determination of drainage commissioners or other 
officers 111 assessing benefits arising from the con¬ 
struction of drains is not conclusive, but the courts 
may, when their jurisdiction is properly invoked, 
review the same,8l although subject to the limita¬ 
tion in some jurisdictions that there must be an 
allegation of fraud or of such an abuse of discre¬ 
tion as would be equivalent to fraud.22 However, a 
legislative validation of an assessment already made 
will not be disturbed in a judicial review unless 
shown to be arbitrary and unfounded.23 A statu- 


&eaBoa for role 

Since the proceedings for assess¬ 
ment are ex parte, the hearing upon 
objections is of necessity quite in¬ 
formal—Brandt v. Board of Sup’rs 
of Franklin County, supra 
25b Ill —Hadley Creek Sub-district 
v Chicago B & Q R Co. IJO N 
E 281, 284 Ill 351. 

26. Ill —Hadley Creek Sub-district 
v Chicago, B & Q R Co, supra 

SoAcle&cy of proof 

(1) If jury does not view premis¬ 
es. it is not sufficient merely to prove 
that amount claimed by commission¬ 
ers in a.ssessment roll exceeds ben¬ 
efits to particular tract or is more 
than proportionate share of cost of 
improvement, but objector must go 
further and show jury what sum 
will be proper assessment against 
his or its land—Hadley C'*'eek Sub- 
district V Chicago, B & Q R Co, 
supra 

(2) Where the objector fails to 
furnish jury any testimony which 
would form basis upon which to 
make any other or different assess¬ 
ments against its property or 
against the property of others or 
against towns, for benefits to high¬ 
ways, than assessments fixed by 
commissioners in their roll of bene¬ 
fits and damages, jury can only re¬ 
turn verdict in accordance with com¬ 
missioners’ assessment roll.—Hadley 
Creek Sub-district v Chicago, B & 
Q. R Co, supra 

27. Findings lield supported by evi¬ 
dence 

A finding against a contention of 
the landowners that the commis¬ 
sioners delegated their duly to as¬ 
sess to the engineer is supported hy 
the evidence.—St Louis-San Fran¬ 
cisco Ry Co. V. Subdistrict No 1 
of Drainage Dlst. No. 11, 17 S W 
299, 179 Ark 667. 

28. Ill — Legro v. Drainage Com'rs 

of Ashkum Drainage Dist No. 1, 
130 N.E 369. 297 Ill 155. i 


Utah —Elkins v. Millard County 
Drainage Dist. No. 3, 294 P 307. 
77 Utah 303 

Slfeot of order 

The order of the commissioners, 
unless appealed from, finally fixing 
and determining the rights and lia¬ 
bilities of the landowner, as does the 
judgment of a court confirming a 
special assessment—Legro v Drain¬ 
age Com'rs of Ashkum Drainage 
Di.st No 1. 130 NE 369, 297 Ill 
155—Commissioners of Lake Pork 
Special Drainage Dist v Commis¬ 
sioners of Highways of Lake Fork 
Tp., 127 NE. 109, 292 Ill. 340 
Hodiflcation improper 

After equalization of assessments 
by the board, such board or the as¬ 
sessing body cannot change the de¬ 
termination—Elkins v Millarrl 

County Drainage Dist. No 3, 294 P 
307. 77 Utah 303 

29. Miss—Gillis V Indian Creek 

Drainage Dist. of Panola, Quit- 
man v. Tunica Counties, 134 So 
173, 160 Miss 52.3—Gillis v In¬ 

dian Creek Drainage Dist., 124 So 
262, 155 Miss 160 

30. Ohio —In re Joint County 

Ditch No 1, 171 NE. 103, 122 Ohio 
St 226 

31. Iowa —Chicago, etc, R Co v 
Monona County, 122 NW. 820, 144 
Iowa 171 

19 C J. p 738 note 47. 

Particular matters 

(1) Administrative determinations 
as to method, rate, or amount of 
assessments or contemplated bene¬ 
fits and apportionment of burdens 
are not conclusive —Martin v Dade 
Muck Land Co, 116 So 449, 95 Fla 
530, appeal dismissed M B Garris 
Properties v Martin. 49 SCt 26, 278 
U S 560. 73 L Ed 605. 

(2) However, such determination 
will be given weight in determining 
whether authority has been properly 
exercised —Martin v. Dade Muck 
Land Co., supra. 
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(**) Legislative or administrative 
determinations of levies and appor¬ 
tionments of special assessments 
will not be disturbed, except on 
showing clear abuse of power vio¬ 
lating substantial organic or funda¬ 
mental property rights which have 
not iieen abandoned, waived or re¬ 
leased—Martin v Dade Muck Land 
Co . supra 

Former action by district 

Formerly statutes in some Juris¬ 
dictions provided for an independent 
action by a drainage district to test 
the validity of assessments—Swamp 
Land Reclamation Dist No .341 v 
Biumenberg. 106 P 380, 1.36 Cal 

532—19 CJ p 738 note 48. 

32. La—Dully v. Peneguy, 87 So 
2.3, 148 La 407 

Allegation of confiscation insufficient 

An allegation merely that the sale 
of defendant’s property for drainage 
lax w'as a confiscation or taking of 
property without due process and 
without compensation will not war- 
r.ant a couit investigation of th- 
question of Improvement and benefit 
of any particular property in the 
taxing district by the general im¬ 
provement for which the taxes were 
imposed —Duffy v Peneguy, supra 
Consclentlons determination not re- 
viewable 

When the district officers have 
faithfully and conscientiously deter¬ 
mined as to the general improve¬ 
ment of the land included in a gra\- 
ity drainage district, the tax must 
be borne by the land in the ratio 
fixed, and the court cannot annul 
the tax on any particular piece of 
land merely because in its judg¬ 
ment that tract was not improved or 
benefited to the extent anticipated* 
by the governing authorities—Duf¬ 
fy V. Peneguy, supra. 

33. Ark—Sain v Cypress Creek 
Drainage Dist., 257 S.W 49. 268 
S.W. 637, 161 Ark. 629, certiorari 
denied 44 SCt. 634, 265 US. 589, 
68 L.Ed. 1194, and error dismissed 
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tory provision for review of a determination as to 
benefits by jury trial in the organization or con¬ 
struction proceedings, stated supra § 32, has been 
held to be the exclusive remedy.^^ In some juris¬ 
dictions a petition to abate assessments may be 
brought by owners of lands assessed.^® Moreover, 
a statutory independent action to vacate a judgment 
and obtain a new trial, discussed in the C.J.S. title 
Judgments § 286, also 34 C.J. p 321 note 83-p 323 
note 99, may be utilized.36 

§71. - Confirmation or Revision by Court 

a. In general 

b. Review 

a. In General 

In a number of Jurisdictions drainage assessments 
are by statute subject to confirmation or revision by the 
courts. The procedure is regulated by statute. 

In some jurisdictions confirmation or revision by 
the court of drainage assessments is a statutory rem- 
edy.37 The report of commissioners in proceedings 
for organization of the district that no damages 


would result does not preclude consideration of the 
question of damages in confirmation proceedings.** 

Persons entitled. The remedy is not available to 
a landowner whose land has not been included in 
the assessment,*® but a drainage bondholder is en¬ 
titled to the remedy.'*® Where a township is as¬ 
sessed as an agent of the county, the remedy is 
available to the county and not to the township.* ^ 

Evidence. An assessment for drainage purposes 
made by the proper authorities is presumed to be 
correct until the contrary is shown, and the burden 
of proving that such assessment is not in propor¬ 
tion to the benefits rests upon the party objecting 
thereto** Evidence of the lack of benefits is ad¬ 
missible in such proceeding,** unless precluded by 
the legislative inclusion of the lands within the dis¬ 
trict,** but evidence as to the proportionate bene¬ 
fits of the particular assessment compared with the 
proportionate benefits of all the assessments is inad¬ 
missible, particularly when it tends to mislead.** 
The assessment roll or record makes a prima facie 
case in behalf of the drainage authorities,** but is 


45 set 608, 268 US 675. 69 L 
Ed. 1151 

Legislative validation of previous 
assessment see supra S 55. 

34. Minn —Sluka v Johnson, 225 N. 
W 909, 177 Minn 598—In re Cot¬ 
tonwood County Real Estate Tax¬ 
es, 202 NW. 440, 162 Minn 73 

35. Mass—Beals v. Brookline, 54 

XE 339, 174 Mass 1 j 

30. Ky—Chicago, St L & N O. R.! 
Co v. Cypress Swamp Drainage 
Dist No. 2, 245 SW 516, 196 Ky. 
792 

Bffect of drainage statute 

The statute is not amended by the 
drainage statute—Chicago, St L & 
N O R Co V Cypress Swamp 
Drainage Dist. No 2, supra 

37. Cal —Whitlev v Islais Creek 
Reclamation Dist, 15 P 2d 742, 

216 Cal 599, followed in In re 
Legality and Validity of Bonds of 
Islais Creek Reclamation Dist., 15 
P 2d 743. 216 Cal 785. 

19 C.J p 739 note 61. 

Confirmation or revision on appeal 
from assessment see infra § 72. 
Jturledlotioiial defects may be at¬ 
tacked —Morris v. Poundstone, 71 
P.2d 262, 9 Cal 2d 486. 

Time for filing objections 

A statute providing for presenta¬ 
tion of a complaint to the court by 
an aggrieved landowner against an 
assessment has been construed to 
mean that landowners are entitled 
to a full ten days between the last 
day of publication and the day 
named in the notices when they 
may present their complaints.—Ol- 


cott V Salt Bayou Drainage Dist., 
223 SW 353, 145 Ark. 101 
Mode of objectioiis 

(1) Since the word “present’* in 
a statute providing that landowners 
may appear before the court and 
present complaints against drainage 
assessments has the meaning of 
“file,” such complaints may be either 
oral or written if the court is in 
session, or written complaints filed 1 
with the clerk of court if the court 
is not in session, so that it is not 
necessary that the court be in ses¬ 
sion on the date the complaints are 
presented —Olcott v. Salt Bayou 
Drainage Dist.. supra. 

(2) Similarly, the word “com¬ 
plaint” in such statute has been con¬ 
strued to mean “objections,” which 
may be oral —^Foster v Lonoke 
County Bayou Meto Drain Dist No 
1, 200 SW 792, 132 Ark 141 

Zn Arkansas 

(1) Under the act of 1909, and 
amendments, the county court is 
authorized to confirm or revise as¬ 
sessments on application of the 
landowner—Wulff v. Claiborne, 155 
S W. 497, 107 Ark 325 

(2) Hearing by board see supra 
S 69. 

38. Ill.—Indian Creek Drainage 
Dist No 2 v Chit ago, B & Q. R 
Co, 129 N.E 105, 296 Ill. 339 

39. Cal —^Whitley v Islais Creek 
Reclamation Dist., 15 P 2d 742, 
216 Cal 699, followed in In re 
Legality and Validity of Bonds of 
Islais Creek Reclamation Dist., 15 
P.2d 743, 216 Cal 785. 
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4k>. Cal —Morris v. Poundstone, 71 
P 2d 262, 9 Cal.2d 485. 

41. Mo.—Norborne Land Drainage 
Dist Co of Carroll County v. 
Cherry Valley Tp., of Carroll 
County, 31 S W.2d 201, 325 Mo. 
1197 

42. Cal —Sacramento County Rec¬ 
lamation Dist No 673 v Diepen- 
brock, 143 P. 763, 168 Cal 577. 

19 C.J p 739 note 54. 

Presumptions on appeal from as¬ 
sessment see infra § 72. 

43. Cal —Miller & Lux v Sacra¬ 
mento and San Joaquin Drainage 
Dist. 187 P. 1041, 182 Cal. 252. 
certiorari denied and error dis¬ 
missed 41 set. 404, 266 US. 129, 
65 LEd 859 

44. Cal —Miller & Lux v. Sacra¬ 
mento and San Joaquin Drainage 
Dist, supra. 

45. Ill —Inlet Swamp Drainage 
Dist V. Gehant, 122 N.E 127, 286 
Ill 558 

40. Ill —Cache River Drainage Dist 
V. Douglas, 169 N E. 726, 337 Ill 
540—Commissioner of McGee 
Creek Levee and Drainage Dist. v 
Sides, 168 N.E. 283. 336 Ill. 267 
Ind —Martin v. Adair, 126 N E. 433, 
189 Ind. 177. 

19 C J p 739 note 55 
Holdixig of meeting within district 
The records of the commissi oner.s 
of a drainage district, showing that 
a meeting of the commissioners to 
hear objections to the classification 
for assessment was held within the 
district, are pnma facie proof of 
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not conclusive, and the landowner may show that 
the assessment is excessive or unfair.^7 There 
have been adjudications as to the sufficiency^® or in¬ 
sufficiency^® of evidence in confirmation proceed¬ 
ings 

Trial. In some jurisdictions, on demand of the 
objecting landowners, the trial is, or may be, by 
jury 50 III other jurisdictions the hearing is by the 
court, with the attendance of the assessing authori¬ 
ties 51 The court or jury have no power to deter¬ 
mine the correctness of a classification of lands be¬ 
longing to persons not appealing, and to which no 
objections were made before the commissioners.52 

Judgment or order. Confirmation is proper even 
after striking objections from the file 53 Where a 
material change in the plans of the district has been 
made, resulting in damage to part of the land of the 
district by an improvement for the benefit of the 
remainder, the court may vacate the assessment 
roll.54 If the assessment is grossly inequitable, the 
court may set it asidc.55 A judgment of confirma¬ 
tion, void because of the lack of a legally organized 
drainage district, is not made valid by a subsequent 


judgment validating the organization of the dis- 
trict.56 The order of confirmation renders the as¬ 
sessments immediately effective.57 

In some jurisdictions an order or judgment con¬ 
firming an assessment, not being final, may be set 
aside at a subsequent term,58 and the statutory right 
of the court to revise, modify, or change the con¬ 
firmation of the assessment is not affected by the 
fact that the confirmation order was on stipulation 
of the parties ‘»5) However, where the statute pro¬ 
vides that the order of confirmation shall be final 
and conclusne unless an appeal is taken within a 
specified time, a landowner who does not season¬ 
ably appeal is precluded and foreclosed to further 
question the assessment,5® as by a subsequent mo¬ 
tion to have the order vacated 5^ Likewise, where 
a statutory right of review by jury exists, where 
such review is not demanded the court cannot re¬ 
duce the assessment.52 

b. Review 

(1) Review^ by jury 

(2) Appeal or error 


that fact—People v. Gibson, 127 N. 
E 360, 203 Ill 80. 

47. Ill —Cache River Drainag-e 

DVst V Dou^rlas. 169 NE 726, 337 
111 540—Commi‘?sioners of McGee 

Creek Levte and Drainage Di.st 
V. Sides, 168 NE 283. 336 Ill 267 
Ind—Martin v Adair, 126 NE 433, 
1S9 Ind 177 
19 C J p 739 note 56 
Prima facie effect ceases vhen ob- 
jectors introduce evidence—Beaver 
Pond Drainage Dibt v Gray, 173 N 
E 115. 341 111 66. 

Where evidence is conflicting*, rule 
that assessment roll established 
prima facie <ase of benefits does 
not apply —Beaver Pond Drainage 
Dist v Gray, supra. 

Kebnttal by oral evidence 

A prima fatie case that a meeting 
of drainage < ommissioners within 
the district on classification took 
place Is rebuttable by oral proof — 
People V Gibson, 127 N.E 360, 293 
Ill 80 

48b Cal —Whitley v. Islai.s Creek 
Reclamation Dist . 15 P 2d 742. 216 
Cal. 599, followed in In re Legal¬ 
ity and Validit> of Bonds of Is- 
lais Creek Ucflamation Dist, 16 
P2d 743, 216 Cal 785. 

4(9. Ill—Cache River Drainage 

Dist V Douglas, 169 NE 726, 337 
Ill. 540—Commissioners of McGee 
Creek Levee and Drainage Dist 
v. Sides, 168 N E 283, 336 III 267 

BOi Ill—People v. Jonkman, 107 N 
E. 159, 266 111 229. 

Wis.—Hanson v« Hood’s Creek 


Drainage Dist, 191 NW 744, 179 
Wis 237 

Province of the jury on the trial 
of a remonstrance agairvi a drain¬ 
age district assessment is to revM w 
the assessments made by the com¬ 
missioners—Hansem v. Hood’s Creek 
Drainage Dist, supra 

51. Or—In re S'appoose Drainage 
Dist. 239 P. 193. 115 Or 541. dt- 
nving petition 237 P 1117, 115 Or 
541, which modified 237 P 684, ll.! 
Or 541 

52. Ill —People v Jonkman, 107 N 
E 159, 266 III 229 

19 C J p 743 note 8 

53. Ill —Commissioner’s of Boone’s 
Pond Mut Drainage Dist v O’- 
Daniel, 126 NE 198, 291 Ill. 528 

Season for mle 

Striking objections from the file 
amounts to a holding that the facts 
s talc'd in the objections constitute 
no legal objection to the confirma¬ 
tion —Commissioners of Boone’s 
Pond Mut Drainage Dist. v. O Dan¬ 
iel, supra. 

54. Miss —Armistead v South- 
worth, 104 So 94, 139 Miss 723 

55. Cal—Riverdale Reclamation 
Dist No 805 V. Shimmin, 141 P 
1070, 24 CalApp. 695 

56. Ill —People v. Grubb, 145 N E 
347. 314 Ill 177 

57 Ill.—Lincoln-Lansing Drainage 
Dist V Stone. 2 N E 2d 885, 364 
Ill 41. 

Snbsegnsnt transfer of Jnrlsdic. 
tioa over certain of town’s high- 
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to State and coiinlv did not 
f binge status of drainage a*-sess- 
ini'nfs for benefits to Ihc' highways 
Lincoln-Lansing Drainage Dist v 
Stone supra 

53. K> —Tillie v Mitchell, 102 S 
W 263, ’U Ky L 389 

Absence of frand 

Confirmation of assessment for 
drainage ditch, with knowlidge that 
bid was reduced in amount of pri¬ 
vate subscription to kc'ep cost with¬ 
in benefits, could not be claimed 
fraudulent'—In le Lower Baraboo 
River Drainage Dist. 225 NW 331, 
19') Wis 230, G3 ALR 11G5 

59. NM—Stanley v Wixoni, 174 
P 200. 24 N M 499 

eo. NM—State v. Stanley, 213 P. 
770. 28 NM 420. 

61. Ind.—Shaum v Harrington, 91 
N E 226, 173 Ind 610 

19 CJ p 739 note 58. 

62. Minn—In rc Judicial Dilth No 
4 Lac Qui I*arlc County, 200 N. 
W 471, 160 Minn 387. 

Bights of third persons 

A statute providing that no ad¬ 
vantage can be taken of an eiror in 
judicial ditch proceeding, unh ss by 
party directly affected, and that 
modiflcation of assc'ssment shall not 
affect rights of other persons, does 
not place void order modifying as¬ 
sessments beyond attack by those 
whose assessments would be In¬ 
creased if It were {o be given effect. 
—In re Judicial Ditch No. 4 Lac 
Qui Parle County, supra. 
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(1) Review by Jury 

The order confirming or revising a drainage assess¬ 
ment is sometimes subject to a statutory review by Jury. 

In some jurisdictions a review by jury of an or¬ 
der of court confirming an assessment is provided 
for,®*^ provided a demand for such review is made 
within a specified time,®^ and the court has no pow¬ 
er to extend the time for making such demand 
The demand must be accompanied by a bond 
Where a jury is demanded the cause is tried de 
novo, and the issue of benefits is determined with¬ 
out reference to the conclusion reached by the view¬ 
ers.®*^ The propriety of the dismissal of a demand 
for a jury Inal is reviewablc where a judgment on 
such demand has been entered.®® 

(2) Appeal or Error 

Appeal or writ of error lies to review a Judgment or 
order in proceedings to confirm or revise drainage assess¬ 
ments General statutes applicable to such modes of re¬ 
view are applicable to matters not governed by the drain¬ 
age statutes. 


A judgment or order of court in proceedings to 
confirm or revise drainage assessments is review- 
able by appeal®® or, under some statutes, by writ 
of error Statutes relating to appeals in civil cas¬ 
es generally are applicable but only so far as relat¬ 
ing to matters not specified for appeals by the drain¬ 
age statutes.'^i The order or judgment appealed 
from must be final "^2 

Under some statutes the right to appeal is af¬ 
forded to cither the landowners or to the district 
authorities,^^ and this right of the landowner is 
not affected by his failure to make comjilaint in the 
confirmation proceedings While the acceptance 
of the benefit of a judgment operates to release er¬ 
rors in the record,75 the payment of a judgment, 
whether voluntary or involuntary, docs not do so."^® 
Objections not raised in the trial court cannot be 
considered by the appellate court. 

The provisions of the statute as to the time for 
appeal,"^® and the provisions of the statute as 


63. Minn—A.«=!nuith v Knffstrom. 
l.S? NW 1004, 133 Minn IH 

19 C J p 7.39 note ,*59 

ISxclusive remedy 

Minn—In re .Judui.a! Ditch No 4. 
Lae Qui Tarle County, 200 N W 
471, 160 Minn 387 

64. Minn —In rc Norman County 
.Tudicial Ditch No 52, 1.55 NW 
626. 131 Minn 372 

19 C J p 73*) note 60 

Sffect of demand 

A demand for a jury to a.ssess 
henetUs in a public dninajire pro- 
tiedlng' la a demand tor a ievic*w 
by a jury of decision of court —Ju¬ 
dicial Ditch No 7 V Owens, 171 N 
W 564, 112 Minn 178 

65. Minn—In re Judicial Ditch No 
1. Lac Qui P.irle County, 200 N AV 
471, ISO Minn 3S7—In re Norman 
Cemnty Judici.al Ditch No 52, 155 
NW 626, 131 Minn 17J 

66. Minn—Asciuith v Enpstrom, 
157 NW 1004, 133 Minn 113 

€7. Minn—Judicial Ditch No 7 v 
Owens, 171 NW 564, 142 Minn 
178—llodpe V Martin Count.v, 138 
NW 67.5, 119 Minn 392 
68. Minn—Asquith v Rn»fstrom, 
157 NW 1001, 133 Minn 113 
66. Ark—St Louis, I M & S Ry 
Co. V Maple Slouffh Drainag:e 
J>ist, 211 SW 168, 138 Ark 131 
Tt nn —Obion County for U.se of 
Houser Creek Drainag’e Dist. v 
Coulter, 284 S W. 372, 153 Tenn 
469 

W IS —In re P’arm Drainage Dist 
No. 1, Waupaca County, 287 N.W 
806, 232 Wis 455 
19 C J p 739 note 66. 

Appeal from assessment see infra 

§ 72. 


Assessment to pay principal and 

interest on bonds may be app»"aled 

— In re Farm Imiinage Diat No 1 

\\^aupaca County, 287 N W. 806, 232 

AVis 4 55 

70. Ill —P''reesen v Scott County 
Dniin , etc, Dist, 119 N p: 625, 
283 111 536 

19 C J p 740 note 67. 

71. Ark —St l.,ouis, I M & S Rv' 
Co V M.npb Slough Drainage 
Dist, 211 SW 168, H8 Ark 111 

Ind —Ho.ard of Com’rs of M inon 
County V Steele, 5 N 12 2d 135 103 
Ind App 51 

72. Ill—Claus’^en l*ark Drain, etc, 
Dist V Daily, 88 N P: 201, 239 
Ill 428 

19 CJ p710 note 70 

73. Ark- St Louim I M & S R\ 
Co V Maplt Slough Drainage 
Dist 211 SW 168. 118 Ark 131 
—Fostei \ I^onoke Countv Bavou 
Meto Drain Dist No. 1, 200 S W 
792 132 Aik 141 

74. Ark —P'oster \ l^onoke Countj 
Kayou Meto Drain Dist No 1. 
supra 

75. Ill —Horah Drain Dist v Ari- 

kenbrand, 115 N12 112, 277 Ill 

132 

76. Ill —Borah Drain Dist v An- 
kenbrand, supra. 

77. Ill —People v Howes, 177 N12 

708, 345 HI. 20—Cache River 

Drainage Dist. v Douglas, l69 N 
E 726, 337 Ill 540 

19 C J p 740 note 77. 

78. Ark —Morns v. Drainage Dist 
No 24 of Craighead County. 234 
SW. 980, 150 Ark. 525—St. Louis, 
1. M. & S Ky. Co V. Maple Slough 
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Drainage Dist.. 211 SW 168, 1.38 
Ark 131 

Mis^—Illinois Cent R Co v Yo- 
eona Drainage Dist No 2, 91 So 
392, 128 Miss 636 

AVis—In re Farm Drainage Dist 
No 1. AVaupaca County, 287 N W. 
806 232 Wis 4 55 
19 CJ p 740 note 71. 

Statute held valid 

Ark—St Louis I M & S Ry Co v 
Maple Slough Drainage Dist, 211 
S AV 168, 138 Ark 131 

d-eneral statute applicable 

Appeals from an order or judg¬ 
ment confirming an assessment must 
be taken within the time specified 
by statute for appeals generally 
from the trial court, where the 
drainage statute does not specify 
the time —Morris v Drainage Dist. 
No 24 of Craighead County. 234 S 
AV 980, 150 Ark. 525. 

Statute inapplicable 

Where no order is made assessing 
the property for the estimated cost 
of the Improvement, the statutory 
provision as to the time for appeal¬ 
ing from such assessment is inap¬ 
plicable—Morris v. Drainage Dist 
No 24 of Craighead County, supra 
Construction of statute 

A statutory provision limiting the 
time for appeal is construed to apply 
to appeals from a judgment of con¬ 
firmation—Illinois Cent. U Co v 
Yocona Drainage Dist No 2, 91 So 
392, 128 Mi.ss 636 

Applicability to appeals in actions 
to vacate Judgment 

The provisions of the Drainage 
Act respecting appeals apply only 
to orders and judgments in the pro¬ 
ceedings to establish the ditch, and 
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to the allowance of an appeal,^^ the filing of a 
bond,*® and a transcript of the record*^ must, be 
complied with. Where the abstract shows that a 
motion to quash a drainage notice was overruled, 
but such motion is not contained in the bill of ex¬ 
ceptions, the ruling on the motion is not review- 
able, *2 and the same is true of a motion to strike ob¬ 
jections and the decision thereon when not con¬ 
tained in a bill of exceptions.** An assignment of 
errors is not defective as not containing the full 
Christian names of appellants, where the persons 
named correspond to the names given by the per¬ 
sons themselves in their own pleadings, or as given 
in the judgment.*^ 

What questions are brought up for review depends 
on the provisions of the statute.** Under statutes 


limiting the questions reviewable to other matters, 
the regularity of the organization of the drainage 
district cannot be questioned on such appeal or writ 
of error.** The parties objecting to the assessment 
are precluded from taking a position in the appel¬ 
late court inconsistent with a position assumed in 
the lower court.*"^ 

In some jurisdictions the trial is de novo ** The 
appellate court will presume that levees maintained 
by certain appellants have been in existence for 
such a period of time as to entitle appellants to 
maintain them so as not to be subject to the drain¬ 
age assessment.*® The findings of the court or jury 
in favor of the assessment, if supported by the evi¬ 
dence, will not be disturbed.®® So, where the evi¬ 
dence is conflicting, the verdict of the jury and 


do not grovern statutory actions to, 
vacate the judgrment confirming: the 
assessment, and appeals in such 
statutory actions need not be made 
within the time specified in the 
drainagre statute.—Chicagro. St L & 
N O. R. Co V. Cypress Swamp 
Drainagre Dist. No. 2, 246 S W. 516, 
196 Ky 792 

79. Ark—Wulff V. Claibourne. 155 
SW. 497, 107 Ark. 325 

19 C J. p 740 note 72. 

AppUeahlllty of general statute 
Where the drainag:e statute does 
not provide for the method and man¬ 
ner of taking an appeal from a con¬ 
firmation order, a general statutory 
requirement for an application for 
appeal is applicable, subject to the 
drainage statute provision as to the 
time for taking the appeal —St. 
Louis I. M. & S. Ry. Co v Maple 
Slough Drainage Dist., 211 S W 168. 
138 Ark 131. 

80. Ind —Smith v. Biesiada, 90 N. 
E. 1009, 174 Ind 134. 

Signature 

It IS not essential to the validity 
of the bond that all the appellants 
shall have signed it, where it ap¬ 
pears to have been executed on be¬ 
half of all.—Rockey v. Hershman, 
138 NE 339, 193 Ind. 168. 

81. Ind —Board of Com’rs of Marl¬ 
on County V Steele, 5 N E 2d 135, 
103 Ind App. 51. 

19 C.J. p 740 note 74. 
axtension of time for filing' 

(1) Appeal from order approving 
assessment and declaring proposed 
drainage work established was re¬ 
quired to be dismissed where tran¬ 
script was not filed within time pro¬ 
vided by drainage act. although 
within extended time purportedly 
grranted by trial court, since drain¬ 
age act provided for no extensions 
and general civil procedure rules 
were not applicable because drain¬ 
age act expressly provided time for 


flling transcript.—Board of Com'rs 
of Marion County v Steele, supra 

(2) However, in some jurisdic¬ 
tions the appellate court hds dis¬ 
cretionary power to extend the time 
for filing the transcript —Graham 
V. Drainage Dist. No. 11 of Jackson 
County, 255 S W. 883, 161 Ark. 38. 

(3) Appellants, not applying to 
the appellate court on the first day 
of the next term after judgment by 
the county court in drainage pro¬ 
ceedings for an order to compel the 
clerk to prepare a transcript, ac¬ 
quiescing in a further delay of nine¬ 
teen days, and filing no transcript, 
are responsible for the additional 
delay, although the clerk or his 
deputy was at fault in failing to 
prepare and file the transcript in 
apt time.—Graham v Drainage Dist. 
No 11 of Jackson County, supra 

Omission of immaterial matter 
having no bearing on the questions 
or issues is proper—Rocky v Hersh¬ 
man, 138 N.E. 339, 193 Ind. 168 

88 . Ill —Commissioners of McGee 
Creek Levee and Drainage Dist 
V Sides, 168 NE 283, 336 Ill 267 

83. Ill —Commissioners of Sub¬ 
drainage Dist No. 5 of Drainage 
Dist No 2 of Town of Garrett, 
Douglas County, v. Carroll, 129 N. 
E 275. 295 Ill 482 

84. Ind.—Rockey v. Hershman, 138 
N.E. 339, 193 Ind. 168 

85. Miss—^Anderson v. Robins, 1?7 
So. 476, 161 Miss 604. 

19 CJ p 740 note 76. 

Questions reviewable 

(1) Drainage commissioners’ de¬ 
termination of value of benefits ac¬ 
cruing to land in district from drain¬ 
age improvements is subject to re¬ 
view by court.—Anderson v. Robins, 
supra. 

(2) Contention that damages will 
accrue to railroad company from 
proposed drainage scheme is review- 
able in circuit court of appeals.— 
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Wabash Ry Co v South Daviess 
County Drainage Dist .CCA Mo , 12 
F 2d 909, certiorari denied 47 S Ct 
455, 273 US. 751, 71 L Ed 873, er¬ 
ror dismissed 47 S Ct 658. 274 U S. 
764. 71 LEd 1328. 

(3) Other reviewable questions see 
19 C J p 740 note 75 [a]. 

86. Minn—In re Judicial Ditch No 
2. 175 NW. 102, 144 Minn. 257. 

19 C J. p 740 note 76. 

87. Ill —Cache River Drainage D^st. 
V Douglas, 169 N.E. 726, 337 Ill. 
540. 

Instructions 

Landowners, contending that ben¬ 
efits assessed for cleaning subdis¬ 
trict drainage ditch were covered 
by previous district and subdistrict 
assessments, cannot complain of in¬ 
struction not limited to subdistrict 
benefits and payments—Cache Riv¬ 
er Drainage Dist. v. Douglas, 169 
NE. 726. 337 Ill 540. 

88 . Ark —Sloan v Village Creek 
Drainage Dist of Lawrence Coun¬ 
ty, 287 SW 380, 171 Ark 1088 

89. Ky—Board of Drainage Com’rs 
of Graves County v Chicago, St. 
L & N O R. Co., 267 SW 205, 
206 Ky. 306 

90. U S —Wabash Ry. Co v. South 
Daviess County Drainage Dist., C. 
C A Mo., 12 P 2d 909, certiorari 
denied 47 S Ct. 455, 273 US 751, 
71 L Ed. 873, error dismissed 47 
set. 668, 274 US. 764, 71 LEd 
1328. 

Ill —Commissioners of Subdrainage 
Dist. No. 5 of Drainage Dist. No, 
2 of Town of Garrett, Douglas 
County v. Carroll, 129 N.E. 276, 
296 Ill. 482—Inlet Swamp Drain¬ 
age Dist. V. Gehant, 122 N.E. 127, 
286 Ill. 658. 

19 C.J. p 740 note 78. 

Bvldmioe held to support findings 
Ark.—Oates v Cypress Creek Drain¬ 
age Dist., 206 S.W. 293. 135 Ark. 
149. 
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judgment of the court will not be interfered with 
on appeal unless clearly and palpably against the 
weight of the evidence.®^ A refusal of a request 
for a declaration of law is harmless where the mat¬ 
ter IS subsequently ruled on and the declaration set 
out in other declarations of law.^2 Xhe giving of 
erroneous instructions which operate to the preju¬ 
dice of the complaining party constitutes reversible 
error.®^ Likewise, where the court refuses cor¬ 
rect instructions setting forth the theory of the 
party’s case which is supported by evidence, such 
refusal constitutes prejudicial error.®^ 

Where the judgment confirming a drainage as¬ 
sessment is reversed and the case remanded, with¬ 
out directions, the lower court must proceed in ac¬ 
cordance with the drainage statute and the law as 
declared in the opinion of the appellate court 
The objecting landowner cannot contend on remand 
that the lands of others who made no objection to 
the assessment should be reassessed.^® 

§ 72. - Appeal from Assessment 

a. In general 

b. Right of review 


c. Presentation and reservation of 

grounds of review 

d. Parties 

e. Requisites and proceedings for trans¬ 

fer of cause 

f. Supersedeas or stay of proceedings 

g. Record 

h. Hearing 

i. Review 

j. Determination and disposition of cause 

k. Further review 

a. In General 

When provided by statute, drainage assessments may 
be reviewed by appeal or writ of error. Generally land- 
owners having separate and distinct interests may not 
Jointly appeal. 

Although there is no constitutional right of ap¬ 
peal in drainage proceedings,®"^ and it is not essen¬ 
tial to the validity of a drainage act that landown¬ 
ers be given the right to appeal from the assess¬ 
ments,®® and in the absence of statutory authoriza¬ 
tion, appeal or error will not lie,®® nevertheless gen¬ 
erally the determination confirming the classifica¬ 
tion or assessment is rcviewable under statutory 
provisions for apjieaP or is rcviewable under stat¬ 


in —Inlet Swamp Drainage Dist v 
Gchant. 122 NK 127, 286 Ill .'iSS 
Tnd—McDaniel v Beazell, 188 NK 
670, 206 Ind 16R. 

Bvldence lield not to support find- 
lugs 

Ill— Commisf^iontTs of MoGcc Cre^'K 
Levee and Drainasc Disl. v Wa¬ 
bash Ry. Co., 150 N13 259, 'll*) 

Ill 379 

Ind—Martin v. Adair, 126 NE 433. 
189 Ind 177. 

Xu absence of showing that drain¬ 
age commissioners abused discre¬ 
tion, assessment will not be dis¬ 
turbed, especially where confirmed 
by district court after hearing on' 
merits —In re Mossmain Drainage 
Dist., 300 P. 280, 90 Mont. 1 

91. Idaho—Burt v Stuart, 190 P. 

P. 713, 33 Idaho 138 
Ill —Inlet Swamp Drainage Dist v 
Gehanl, 122 N E. 127, 286 Ill 558 
—People V. De Young, 120 N E 
479, 284 111 630 

Bole Is not affected by a statuto¬ 
ry provision that the appeal brings 
before the appellate court the pro¬ 
priety and justness of the amount 
of damages or assessments of bene¬ 
fits—Burt V. Stuart, 190 P. 713, 33 
Idaho 138. 

Oonflioting opinion evidence 

The text rule is particularly ap¬ 
plicable where the connictiiig evi¬ 
dence consists of the opinions of 
witnesses.—Inlet Swamp Drainage 
Dist V. Gehant. 122 NE 127, 286 
Ill. 668. 


92. ITS—Wabash Ry Co v. South 
Davifss County l»rainage Dist, C 
C A Mo , 12 P.2d 909, certiorari 

denied 47 S Ct 455. 273 US 751. 

71 L Ed 873, error dismissed 47 
set 658, 274 US 764, 71 L Ed 
1328 

Cure by statute 

The refu'?al of a requested decla¬ 
ration of law by a federal court in 
proceedings for confirmation of as¬ 
sessment of drainage benefits, even 
if error, is cured by Act of Febr 26, 1 
1919, 28 use A § 391, providing 

in part that on appeal or writ of 
error the court shall examine the 
imtire record without regard to tech- 
iiH al errors, defects, or exceptions 
which do not affect the substantial! 
rights of the parties—Wabash Ry 
Co V South Daviess County Drain¬ 
age Dist. supra 

93. Ill —Commis.sioners of McGee 
Creek Levee and Drainage Dist v. 
Sides. 168 NE 283, 336 Ill 2C7. 

Particular error held prejudicial 
Instruction that jury, in spite of 
conflicting e\idence, could consider 
assesssment roll, and could be con¬ 
trolled thereby —Commissioners of 
McGee Creek Levee and Drainage 
Dist v Sides, supra 

94. Ill —Beaver Pond Drainage 
Dist v Gray, 173 NE 115, 341 
Ill 66 

95. Ill —Morgan Creek Drain Dist 
V. Hawley, 99 N E 68, 255 Ill 34 

99. Ill—Morgan Creek Drain. Dist 
1 V. Hawley, supra. 
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97. Town —Ross v Wright County, 
104 NW 506, 128 Iowa 427, 1 L 
H A,N S, 431 

98. Iowa—Oliver v Monona Coun¬ 
ty. 90 NW 610, 117 Iowa 43 

19 C J p 740 note 83. 

99. Iowa—Lambert v Mills Coun¬ 
ty, 12 N W 71.5, 68 Iowa 666 

19 C J p 741 note 84. 

1. Idaho—In re Drainage Dial No 
3 of Ada County. 235 P 895, 40 
j Idaho 549 

I Ill—Schw'arlz v. Commissioners of 
Big Lake Spec lal Drainage Dist. 
138 NE 665 307 Ill 209—Legro 

V Drainage Com'rs of Ashkum 
Drainage Dist No. 1, 130 N E. 

369, 297 Ill 155 

Iowa—Baldozier v. Mayberry, 285 
NW 140 

Miss—Gillis v. Indian Creek Drain¬ 
age Dist., 124 So. 262, 155 Miss 
160 

19 C J p 741 note 85. 

Appeal 

Frc>m order confirming or revis¬ 
ing assessments see supra § 71 
b 

To board or other reviewing offi¬ 
cers see supra § 69. 

Extent of right 

The right of hearing of property 
owners on appeal to the district 
court after hearing before the board 
of supervisors on assessments for 
drainage Improvement is coextensive 
with their right of hearing before 
the board.—Bloomquist v. Board of 
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utory provisions for writ of error.* 

In the absence of a statute authorizing a joint 
appeal, landowners having separate and distinct in¬ 
terests may not jointly appeal from the order con¬ 
firming* la classification.* 

b. Bight of Review 

In order to be entitled to review of drainage assess¬ 
ments, the appellant must have been injured or preju¬ 
diced by the decision. 

It is essential that the party seeking relief on ap¬ 
peal must have been injured by the decision from 
which the appeal is taken.^ 

c. Presentation and Reservation of Grounds of 

Review 

Except as to Jurisdictional matters, review of drain¬ 
age assessments is limited to questions raised by objec¬ 
tions before the board or other tribunal. 


Only those objections made before the board or 
other tribunal,5 except those going to the jurisdic¬ 
tion of such tribunal,® may be considered on ap¬ 
peal. 

d. Parties 

All persons affected by a drainage assessment must 
be made parties on review of the assessment. 

All parties affected by the assessment are neces¬ 
sary jiarties to an appeal therefrom.'^ 

e. Requisites and Proceedings for Transfer of 

Cause 

On review of drainage assessments, statutory require¬ 
ments as to time for appeal, notice, bond, and petition 
must be complied with 

The statutory requirements, such as those relat¬ 
ing to time for taking and perfecting the aiqieal,^ 
notice,® and boneli^* must be complied with. How- 


Sup’rs Hardin County, 177 N W 05. 
188 Iowa 9‘>4 

2. Neb — Dodse* County v Acom, 
100 NW rtf. 72 Neb 71. adlu ring: 
to former opinion 85 N W. 29J, 61 
Neb 376 

3. Ill —Letrro v DrainaR-e Com’rs 
of Ashkuni Drainagre Dist No 1, 
130 NK 369, 297 Ill 155 

4. Ill—Hegro v Di unnjfe Com’r« 

of A‘^hkum I>rainag:e Dist No. 1, 
130 NE 369, 297 111 155 

Xnjnry to others 

No landowner can appeal from 
elahsiflcation of his land by the 
drainag:e commissioners, because he 
think.s the land of some one ♦ l&e is 
not prop! rly cla.ssitled—Lepro v 
Drainage t'om’rs of Ashkuni Drain¬ 
agre Di.st No 1, isupra 
6. Iowa—Hloomquist v Hoard of 
Sup’rs, Hardin County, 177 NW 
95, 188 Iowa 994 
19 C J p 742 note 6 
XTecessity of flliner objections 

Purchaser s, pendiriK’ the hearing: 
of objectionv. beiDK real parties in 
interest, could appeal from action 
of board in overruling: objections 
without refiling: objections—Hop¬ 
kins V Hoard of Sup’rs of Boone 
County, 204 NW 242, 200 Iowa 441 

6. Iowa —Cordes v Hoard of Sup’i^b 
of Hamilton <^)unt^. 196 NW 

997, 197 Iowa 136—Hloomquist v 
Board ot Sup’rs, Hardin County. 
177 NW 95 188 Iowa 994 

19 C J. p 742 note 7 

Objections to jurisdiction of res 
rather than of the subject matter, 
are not within the rule and may 
be waived —Hloomquist v Board of 
Sup’rs, Hardin County, supra 

7- Iowa —Farley Dram Dist v 
Hamilton County, 120 N W. 83, 143 
Iowa 102. 

19 C.J. p 741 note 89. 


8. Wash—In re Subdistricl C of 
Drainag:e Improvement I>ist Xi> 7 
nf V ik'ma County, 2l6 P 796. 122 
Wash 340. 

Failure to appeal in time 

Dcindeiwner in subsidiary draindyt 
district, failing: to appe*ar before as¬ 
sessors to complain of assessment 
and to appeal within time speeified 
in statute is precluded from legr- 
istering complaint —Kelloher v Su)>- 
sidiarv Diainag-e Dist No 11, 282 S 
W 088, 170 Ark 1138 
When time runs 

Until the* taking: of all the steps 
required by statute to be taken rel¬ 
ative to the Older confirming: assess- 
mt*nt roll for a drainage district, tin 
ordtr does not become “efteetix e,” 
within statute as to lime for appe.il 
therefrom —In re Subdistru I C of 
Drainage Improvement Dist No 7 
of Yakima County, 210 P 796, 122 
W.ash 340 

9. Minn—Connor v. Maitin (''ounty, 
186 NW 715. 151 Minn 281 

19 C J p 741 note 91. 

Persons entitled to notice 

The law makes no provision for 
giving to a contractor or his as- 
.signee notice of appeal fiom the 
confirmation or revisKm of tlie 
drainage board —First Nat. Bank v 
Webster County. 216 N.W. 8, 201 

Iowa 720 
Place of filing 

Notice of appeal from the con¬ 
firmation or revision of assessments 
by the board is filed in the auditor’s 
office—First Nat. Bank v. Webster 
County, supra. 

Snfllciency of notice 
A notice of appeal is suflieient if 
it state that the appeal is from the 
order fixing benefits and damage.s 
—Connor v. Martin County, 180 N 
W 715. 161 Minn. 284. 

Kk Iowa.—Chicago, M. & St. P. Ry 
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Co v Drainage Dist No 9, Iowa 

County, 197 NW 91, 197 Iowa 

131 

19 C .1 p 741 note 00 

Absence of notation “filed'* 

(1) Where an appeal bond is 
mailed to the proper aulhorilH s to¬ 
gether with a It Iter requesting that 
It 1)1* filtd, and the letter is rcturrud 
with a notation of filing, the bond 
is filed even though actually it i« 
not marked "file*d ”—("hhago, M A 
St P Kv Co v Drainagt* Dist No 
0 Iowa County, 197 N W 91, 107 
Iowa ni 

(2) The same is true where the 

aiiiiial bond is dtlivi‘red to the prop- 
tr authorities with a request that it 
be filed, but the bond is not mailed 
‘ filed ”—Mill** v Board of Sup'rs (.1 
Monona County, 290 N W. 60, 227 

Iowa 1141 

Approval 

(1) In some jurisdictions approv¬ 
al of the appeal bond bv designated 
ofheiuls la a statutory requirement. 
— Chit*ago, M & St P Ry Po v 
Drainage Dist No 9, Iowa Count>. 
197 NW. 91, 197 Iowa 131 

(2) Such a requirement is juris¬ 
dictional and cannot be waived.— 
Chicago, M & St P Ry Co v 
Drainage Dist. No 9, Iowa County, 
supra. 

(3) Wnere a notice of appeal from 
an assessment and appeal bond were 
maile*d to the county auditor, and 
the letter inclosing the same was 
returned to sender informing him 
that they had been filed, and the 
bond was subsequently found in the 
ofllc e of the clerk of the district 
court indorsed by him, as filed and 
approved, the facts were insuflioient 
to show that the bond was approved 
by the county auditor, where the 
bond was not one of unlimited lia¬ 
bility for all the costs of the appeal. 
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ever, m accordance with the principle stated in Ap¬ 
peal and Error § 574 that the legislature may dis¬ 
pense with citation or notice of appeal, the statute 
may not require notice of proceedings for review 
from assessments, as by not requiring notice of ap¬ 
peal to contractors or their assignces.^^ 

In some jurisdictions the statute requires a per¬ 
son appealing to the district court from a drainage 
assessment to file a petition setting forth the deci¬ 
sion appealed from, and his claims and objections 
relating thereto, ^2 ^nd his right to be heard is not 
lost by failure to file the petition within the time 
prescribed by statute unless the delay is such that 
It constitutes a waiver of his right of appeal. 
other jurisdictions no pleadings arc required or al¬ 
lowable on appeal from the decision of the commis¬ 
sioners 

f. Supersedeas or Stay of Proceedings 

An appeal from drainage assessments stays further 
proceedings as to landowners appealing. 

A landowner’s appeal from the assessment stays 
further proceedings by the commissioners, and they 
have no power to enforce them against appellant’s 
lands w’hile the appeal is pending,but such appeal 
docs not suspend proceedings as to the lands of 
owners not aiipealing.^® 


g. Record 

Statutes relating to the record in proceedings for re* 
view of drainage assessments are mandatory. 

Statutory provisions as to the record and filing 
thereof must be complied with.^*^ 

h. Hearing 

Under some statutes the hearing on review of drain¬ 
age assessments may be conducted at special term. Sepa¬ 
rate appeals may be heard at the same time if conveni¬ 
ence requires. 

In some jurisdictions the hearing on review of 
drainage assessments may be conducted at special 
tcrm.i*^ Where convenience requires it, separate 
appeals from an order confirming or revising classi¬ 
fication may be heard at one time.^® 

i. Review 

On review of drainage assessments the appellate court 
considers only questions relating to the assessment, and 
the parties are confined to any theory adopted at the pro¬ 
ceedings for hearing objections. A voluntary payment of 
the assessment subsequent to appeal constitutes a waiver 
of right to be heard In some Jurisdictions the review is 
by trial de novo. Generally the assessment is presumed to 
be correct and appellant has the burden of proof The 
assessment roil constitutes prima facie evidence. Defer¬ 
ence should be paid to findings of lower bodies, but such 
findings may be reviewed and modified. 

The questions to be determined on appeal from a 
drainage assessment are generally confined to those 
bearing on the making and correctness of the as¬ 
sessment,’-^^ and the regularity of the prior proceed- 


but oiii. in which liability for costs 
of lh< rippeal was limited—^C'hica^ro, 
M & St r Rv Co V Drainage 
Dist No 9, Iowa Count>, supra 
(4) The officer whose appioval is 
required cannot pass on the merits 
of the appeal so as to be ju.stifled 
in lefusing to approve the bond on 
such ground, but has the duty of 
approving unless a valid objection 
to Its form or suflicicncy is made 
—State V Glasgo. 117 N E 35, 105 
Ohio St 225 

Zn Idaho Comp St § 4515, permit¬ 
ting such appeals to be taken in 
manner providicl by law for appeals 
in civil a€tion.s, l.s cc>ntrollcd bv 
particular prc)vision at end of sec¬ 
tion, that on such appeal no bond 
shall be requiied and no stay shall 
be allowed —In re Drainage Dist. 
No 3 of Ada County. 235 P 895, 40 
Idaho 549 

11. loM'a—First Nat Bank v Web¬ 
ster County, 216 N W. 8, 204 Iowa 
720. 

12. Iowa—Keichenbach v Getty, 
143 NW 842. 163 Iowa 26. 

19 CJ p 742 note 94. 

ZMsmlBsal of appeal 

A motion to dismiss appeal from 
action of county board of super¬ 


visors with respc'ct to classitleation 
and assessment of land in drainage 
dislrit t for .alleged failure to fully 
set out in petition everything re¬ 
quired l»y statute Avas properly over¬ 
ruled. where petition substantially 
complied with the statute—Mills v 
Board of Sup’rs of Monona Count>, 
290 NW 50. 227 Iowa 1141 

13. Iowa—Rut henbach v Getty, 
143 NW 842, 163 Iowa 25 

14. Ind—Campbell v P.arker, 83 
Ind 449 

19 CJ p 742 note 96 

15. Ill —Thoeming v Hawkins, 128 
NK 314. 294 Ill 30 

19 C J p 742 note 97 

l^evy of assessmexit pending ap¬ 
peal Is unlawful —Thoeming v 
Hawkins, supra 

10. Ill —People V Weatherhead, 97 
NE 287, 253 Ill. 8.5— People v 

Grace. 86 NE 628, 237 111 2C5 

17. Ill—Clinton v. Commissioners 
of Drainage Dist No 7, 173 N E 
108 341 Ill 1.35 
19 C J p 741 note 92. 

Nonoompllance with mle of court 
Judgment confirming clas.si float ion 
of lands in drainage district should 
be affirmed, where abstract failed to 
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contain pl.ans of district or show" 
classification list or judgment or con¬ 
tain map so as not to comply with 
a rule of court requiring abslrn^ts to 
present clearly and concisely a com¬ 
plete abstrai 1 of the record so as to 
show Its substam e.—Clinton v Com¬ 
missioners of Drainage Dist. No 7, 
supra 

18. Ark —KIrten v Chicot Countv 
Diain.ige Dist, 256 SW 50, 161 
Ark 331 

Ucmo\al to federal court see the C 
J S title Removal of Causes § 21, 
also 54 CJ p 222 note 15. 
Consent continuance 

AVhcri* the appeal was by consent 
continued until the next term, the 
couit had. jurisdiction to hear the 
appeal at a special term before open¬ 
ing of the succeeding term, the c>r- 
dei for continuance only excusing 
further attend.ance upon court—Kir- 
ten V. Chicot County Drainage Dist , 
supra 

19. HI —Liegro v Drainage Com’rs 
of Ashkum Drainage Dist No 1, 
130 N E 369, 297 111 155 

20. Minn —Connor v Martin County, 
186 N.W 716, 151 Minn. 284 —Lee 
V Jackson County, 186 N,W. 713, 
151 Minn. 210. 
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ings cannot be reviewed.^i Under some statutes it 
is not competent for the landowner to show that his 
land received no benefit from the iniprovement,22 
but he may show that his land was not benefited to 
the amount of the assessmcnt.23 A decision elect¬ 
ing the form of tax in statutory proceedings for 
imposition of either an acreage or ad valorem tax 
to pay for accrued expenses where the improvement 
has been abandoned is not open for review.24 
Where both parties at the hearing of objections 
adopted a particular theory, on review they will be 
held to the same theory and the same issues.^® Vol¬ 
untary payment of the assessment by a landowner 
after appealing waives his right to a review, and 
warrants affirmance, although such payment is made 
under protest.^® Under some statutes an appeal 
from a drainage assessment is tried de novo,27 and 
the issues may be determined by a jury.28 

Ezfidcncc. On appeal the presumptions are in fa¬ 
vor of the correctness of the assessment, the bur¬ 
den being upon the landowner to establish error 
therein.29 Under one statute, however, it has been 
held that the burden of proof is on the drainage 


district to show that the land assessed will be bene¬ 
fited by ’the improvement.®® Under a statute pro¬ 
viding that the filing of duly tendered appeal bond 
in any appeal shall carry a presumption of approval 
until the contrary is shown, the filing of a drain¬ 
age appeal bond is sufficient to generate such statu¬ 
tory presumption of approval.®^ The findings of the 
viewers are not admissible as evidence,®® but this 
rule does not affect the competency of the viewers 
themselves as witnesses.®® In some jurisdictions 
by reason of statute a proportionate assessment is 
prima facie evidence that the assessment is made 
in compliance with the provisions and requirements 
of law.®^ The assessment roll makes out a prima 
facie case in favor of sustaining the assessment,®*'* 
but it is not conclusive.®® 

Instructions. Where the hearing is by a jury, 
instructions given must not be misleading,®^ but in¬ 
structions which are made clear by other instruc¬ 
tions are not erroneous on this ground.®® 

Findings. While the findings of the assessing au¬ 
thorities®® and of the reviewing authorities^® are 


Ohio—In re Joint County Ditch No 
1, 171 NK 103, 122 Ohio St 226. 
19 CJ. p 742 note 2 

Weight of etridenoe cannot be re¬ 
viewed—Sloan V. Village Cre^k 
Drainage Dist. of Lawrence County, 
287 SW. 380. 171 Ark 1088 

21. Iowa—Chicago & N W Rv Co 
V Btiard of Sup’rs of Hamilton 
County. 169 NW 103, 184 Iowa .590, 
superseding former opinion on re¬ 
hearing 162 NW. 876 

Miss—Self V Indian Creek Drainage 
Dist No 1. 128 So 339, 158 Miss. 
7. 

19 C.J p 742 note 3. 

22. Iowa—Chicago, etc. R Co. v 
Hamilton County. 162 NW 868, 
182 Iowa 60 

19 CJ p 742 note 4. 

23. Iowa—Jackson v Sac, etc., 
Counties, 140 N W 849, 159 Iowa 
673 

24. Miss —Bank of Commerce & 
Trust Co V Commissioners of Tal¬ 
lahatchie Drainage Dist No 1, 138 
So. 558, 165 Miss 582, appeal dis¬ 
missed Brown v. Bank of Com¬ 
merce & Trust Co , 53 S Ct 6, 287 
U.S. 563, 77 LEd 497. 

Season for mle 

The statute commits the determi¬ 
nation of the form of the tax abso¬ 
lutely to the assessing authority — 
Bank of Commerce & Trust Co v 
Commissioners of Tallahatchie Drain¬ 
age Dist. No. 1. supra. 

25. Iowa.—Bloomquist v. Board of 
Sup'rs,. Hardin County, 177 N.W. 
96. 188 Iowa 994. 


26. Iowa—Collins v. Pottaw’attamie 
County. 138 N.W. 1095, 158 Iowa 
322 

27. Minn —In re County Ditch No 
33, Marshall County, 184 N W. 374, 
150 Minn 69. 

Ohio—In re Joint County Dit<h No 
1, 171 NE 103, 123 Ohio St 226 
19 CJ p 742 note 99. 

Meaning of **trial de novo” 

(1) As used in the text rule, "trial 
de novo" means that the issues are 
triable as though cause had not been 
heard bv commissioners—In re Joint 
County Ditch No 1, supra. 

(2) The court must exercise inde¬ 
pendent judgment on all issues of 
fa< t and law —In re Joint County 
Ditrh No 1, supra 

28. Neb —Richardson County Drain 
Dist No 1 V Bowker, 131 N W 
208, 89 Neb 230 

19 CJ p 742 note 1. 

22. Ohio—In re Joint County Ditch 
No. 1. 171 NE 103, 122 Ohio St 
226. 

10 C J p 743 note 10 
Validity of statute 

A statutory provision imposing on 
the landowner the burden of proof 
on appeal is not invalid as conflicting 
with a previous provision that the 
appeal be tried de novo.—In re Joint 
County Ditch No 1, supra 

30. Neb—Richardson County Drain 
Dist V Bowker, 131 N.W. 208. 89 
Neb 230, 233 

19 CJ p 743 note 11. 

31. Iowa—Mills V Board of Sup'rs 
of Monona County, 290 N.W. 50, 
227 Iowa 1141. 
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32. Minn—In re County Ditch No 
33, Marshall County, 184 N W 374, 
150 Minn 69 

33. Minn —In re County Ditch No 
33, Marshall County, supra 

34. Iowa—Kimball v Board of 

Sup’rs of Polk County, 180 NW 
988, 190 Iowa 783 

Minn—Connor v. Martin County, 186 
NW. 715, 151 Minn 284 

35. Ill.—Briggs V Union Drain Dist 
No 1, 29 NE 721. 140 Ill 53 

36. Ill—Crosby v De Lard Special 
Drainage Dist . 11 N E 2d 937. 367 
Ill 462—Briggs v Union Drain 
Dist. No 1. 29 NE 721. 140 Ill 53 

37. Ill—Crosby v De Land Special 
Drainage Dist., 11 N E 2d 937, 367 
111 462 

38. Ill —Crosby v De Land Special 
Drainage Dist., supra 

39. Ark—Howell v White River 
Levee Dist. 295 S.W. 381. 

Iowa—Brandt v Board of Sup’rs of 
Franklin County. 197 NW 462. 197 
Iowa 495—Rogers v Board of 

Sup’rs of Cerro Gordo County, 189 
NW 950. 195 Iowa 1 

Mere guess cannot be substituted 

for the experience of the assessing 

authoritv —Lucas v Blaine, 181 N E. 

269, 42 Ohio App 177. 

40. Ark—Sloan v Village Creek 
Drainage Dist. of Lawrence Coun¬ 
ty, 287 SW 380. 171 Ark. 1088 

Iowa—Brandt v Board of Sup’rs of 
Franklin County, 197 N.AV 462, 197 
Iowa 495—Rogers v. Board of 
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entitled to great consideration and a clear and con¬ 
vincing showing of error is required before such 
findings may be changed or modified, both the find¬ 
ings of the assessing authorities^^ and of the re¬ 
viewing boards or officers^2 niay be reviewed and 
modified where a proper showing of evidence justi¬ 
fies such action. 

j. Determination and Disposition of Cause 

On review of drainage assessments the assessments 
may be reduced or set aside, or a reassessment may be 
ordered. The determination is conciusive on aii parties 
concerned, and may be conditioned upon suspension of 
payment untii specified requirements are met. Statutes 
may require the appellate court to determine the rights 
of the parties and to make an assessment accordingly. 

The court may, on appeal, reduce the amount of 
an assessment when it is inequitable and exces¬ 
sive,^^ or it may set it taside for fraud, gross error, 
or apparent mistake,^^ or for want of jurisdiction 
of the board making the apportionment Any 
statutory requirement as to the procedure in the 
appellate court upon the rendition of its decision 
must be complied with.^® The court may, when it 
finds that the assessments are based on an erroneous 
method, order a reassessment, and need not set 
aside the assessment entirely.^7 jf assessments 
are adjudged erroneous and the other findings of 
the board arc approved, the judgment merely annuls 
the assessment, and does not vacate the entire pro- 
cceding."*^ In the absence of fraud or collusion, the 


judgment is conclusive on all parties concerned, in¬ 
cluding the contractor or his assignee, and finally 
determines the amount and extent of the liability of 
the lands to assessment and the validity of the 
claims for which the assessment was levied.^® The 
judgment of confirmation may be conditioned upon 
a suspension of payment of the assessment until 
specified requirements arc complied with, particu¬ 
larly w'^herc counsel consent to such condition.^® 
An order or judgment of confirmation should pro¬ 
vide for interest from the time the assessment w^as 
made Under some statutes the appellate court 
has the duty of determining the rights of the par¬ 
ties and of making an assessment accordingly.^^ 

k. Further Eeview 

Further review by appeal or writ of error lies from the 
decision reviewing drainage assessments. In some Ju¬ 
risdictions the review is by trial de novo. Assessments 
affirmed by the lower court are presumed valid, and ap¬ 
pellant has the burden of proof. In the absence of fraud, 
gross error, or evident mistake, the assessment will not 
be disturbed, particularly where the evidence is conflict¬ 
ing. 

Where an aiqical is taken from the assessment, 
the judgment of the court confirming, reducing, or 
modifying the assessment is generally reviewablc 
by a higher court on appeal or writ of error.^^ 

Objections not raised below will not be consid¬ 
ered.^** Only matters contained in the record may 


Sup’rs of Cerro Gordo County, 189 
N W 950. 195 Iowa 1. 

19 CJ p 743 note 12. 

Mere guess cannot be substituted 
for the conclusion of the reviewing 
board—Lucas v. Blame, 181 N.IC 
369, 42 Ohio App 177. 

41. Iowa —Brandt v Board of Sup’rs 
of Franklin County, 197 N W. 462, 
197 Iowa 495. 

42. low’a —Brandt v. Board of Sup’rs 
of Franklin County, supra—Hogers 
V Board of Sup’rs of Cei ro Gordo 
County, 189 N W. 950, 195 Iowa 1 

43. Iowa—In re Castner, 119 N.W. 
980, 142 Iowa 716. 

19 C.J p 743 note 13. 

Abuse of discretion 

Where the board has abused its 
discretion in estimating the amount 
of assessment by aibitrarily increas¬ 
ing the assessment, the court will 
not hesitate to remedy the abuse of 
power by an appropriate order —In 
re Castner, supra. 

Showing remedy for deficiency 

On an appeal from drainage as¬ 
sessments made by the board of su¬ 
pervisors, by the owners of a lower 
drainage district subsequently organ¬ 
ized, if appellants have in fact been 
overassessed, they are not bound as a 


condition to relief to point out a way | 
whereby the deflf lency created bv 
reducing overassessmenla may be 
made —Loomis v Board of Sup’rs, 
173 NW 615, 186 Iowa 721 

44. Iowa—Hatcher v Greene Coun¬ 
ty, 145 N.W. 12, 165 Iowa 197. 

45. Iowa—In re Lightncr, 123 NW. 
749, 145 loiva 95. 

46. Minn —State v. Nelson, 133 N.W 
1010, 116 Minn 424. 

19 CJ. p 743 note 16. 

47. N Y.—People v Jefferson Coun¬ 
ty Ct., 56 Barb 136. 

19 CJ p 743 note 17. 

48. Ind —Surlier v. Miller, 4 N E 
867, 105 Iowa 393 

49. Iowa—^First Nat Bank v Web¬ 
ster County, 216 N W. 8, 204 Iowa 
720. 

50. Iowa—Roseborough v. Board of 
Sup’rs of Dallas County, 182 NW 
201, 191 Iowa 344 

51. Iowa—Lightner’s Appeal. 136 
N.W. 761, 137 NW. 462, 156 Iowa 
398. 

58. S.D—Drainage Ditch No 1 and 
2 V. Chicago, M & St P Ry. Co, 
231 NW. 531, 67 S D. 182, .affirmed 
236 N.W. 372, 68 S D. 414. 
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Arbitrary assessment of drainage 
ditch benefits held "sulistantial de- 
fe< t,” as relating to the duty to make 
proper apportionment and assess¬ 
ment —Drainage Ditch No 1 and 2 
V Chicago, M & St. I*. Ry Co, su¬ 
pra 

53. Ill —Boone’s Pond Mut Drain. 
Dist V. St Louis, etc , R Co., 109 
NE 21, 268 111 264 

19 C.J p 744 note 20. 

54. Iowa—Board of Sup’rs of Polk 
County V McDonald. 175 NW 817. 
188 Iowa 6—In re Farlev Drain 
Dist. No. 7, 123 N.W. 241, 144 Iowa 
476 

Scope of objection 

The sole objection to assessment 
available to appellant, who admits 
that the district was regularly or¬ 
ganized and the drain constructed, is 
that the apportionment of costs was 
inequitable, or that classification 
adopted was unfair—Philip Drainage 
J)i«t V. I’eterson, 186 N W. 18. 192 
Iowa 1094 

Statute to be Uberally construed 

While a statute providing for hear¬ 
ings on objections to an assessment 
of benefits for a drainage district is 
to be liberally construed, and all ob¬ 
jections considered which are covered 
iby fair interpretation of the speclfl- 
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be considered.®^ In the absence of evidence in the 
record showing^ a comparison of appellant’s land 
with all, or at least a determining portion, of the 
other lands in the district, the determination as to 
the assessment cannot be held incqiiitalile.®® 

The sole question to be considered is whether or 
not the assessment is inequitable and inprc)]>er.®7 
Under some statutes the proceeding is triable de 


novo in the supreme court as an equitable proceed¬ 
ing.®* The assessment, regularly made and affirmed 
by the district court, comes to the supreme court 
with c\ery presiimjition in its favor,®® in the ab¬ 
sence of fraud, gross error, or evident mistake,®® 
or unless negatived by facts appearing in the rec¬ 
ord,and the appellant has the burden of showing 
improper assessment.®^ Jn particular cases evi¬ 
dence has been held sufficient®* or insufficient®^ 


cations, there must be some exact¬ 
ness of f ifl< ation to entitle the 
objector to he htard on appeal, and 
objections argued on appeal from 
confirmation of assessments which 
were not presented to the supervisors 
will not he considered —Philip IDrain- 
apre Dist V Peterson, supra 

55. Iowa —Rogrers v. Board of Sup’rs 
of Cerro Gordo County, 189 N W. 
9nn 195 Iowa 1. 

Matters supportiner decree 

In order that a decree of court re¬ 
ducing the assessments made hy the 
board for a drainage projei t may 
stand It must be shown by the rec¬ 
ord that the assessments fixed by 
the court are more accurate and are 
based on a more s< lentific classifica¬ 
tion, and are in more complete har¬ 
mony with the statutory rule than 
the classification and ass( ssments 
fixed bv the boaid which are over¬ 
ruled —Rogers v. Board of Sup’rs of 
Cerro Gordo County, supra. 

56. Iowa —Fulton v. Sherman, 228 
NW 8S. 212 Iowa 1218-—Mayne v 
Bd of Supervisors, 160 N W. 345, 
178 Iowa 783 

57. Iowa—Ilarriman v. Drainage 
Dist No 7-146 of Franklin and 
Wright Counties, 199 N W 974, 198 
low'a 1108 

Exclusion of other land 

Orders by the supervisors, exclud¬ 
ing from the district certain lands 
originally ineludf‘d therein, and in¬ 
cluding other lands not originally 
a part of the district, are material 
only if they are showm to have af¬ 
fected the ass( ssment against appel¬ 
lants’ lands—Ni.rvig v Joint Boards 
of Sup'rs of Polk and Stcjr> Counties, 
188 N.W 17, 193 Iowa 909. 
ZlUadvised improvement 

Whether the improvement was Ill- 
advised cannot be considered —Ilar¬ 
riman V. Drainage Dist No 7-146 of 
Franklin and Wright Counties, 3 99 
N.W 974. 198 Iowa 1108 

Eeg'ality and regtQarlty of prior 
proceedlniTs of board aie not in¬ 
volved—Nervig V. Joint Boards of 
Sup’rs of Polk and Story Counties, 
188 N.W 17, 193 low^a 909 

Excessive cost of improvement, in¬ 
hering in the original establishment 
of the district, cannot be considered. 
—^Sullivan V. Board of Sup’rs of Palo 


Alto County, 187 N.W 575, 193 lowra 
739. 

58. Iowa—Petersen v. Board of 
Sup’rs of Cerro Gordo County. 226 
NW 1. 208 Iowa 748—Bradford v 
Emmet County, 140 N W. 804, 160 
Iowa 206. 

59. low'^a —Chicago, R I & P Rv 
Co V. Board of Sup’rs of Kossuth 
Countv. 201 N.W 115, 199 Iowa 857 
—Bloomquist v Board of Sup'is, 
Hardin County, 177 N W. 95. 188 
Iowa 904—Interurban Ry Co v 
Board of Sup rs of Polk County, 
175 NW 743. 180 low'a 35. 

19 CJ p 744 note 22. 

! Eegnlarities of acts presumed 

(1) On further review it w'lll be 
presumed that both the assessing 
authorities and the reviewing boards 
or ofiicers acted impartially, honestlj, 
and with intelligence—Rogers v 
Board of Siip’rs of Cerro Gordo Coun¬ 
tv, 180 NW 950. 195 Iowa 1 

(2) So It W'lll be presumed that 
the reviewing board acted with the 
aid of the assessing authorities, and 
that such authorities have made a 
careful inspection of the Improve¬ 
ments and the land affected by tb( m 
—Bloomquist v. Boaid of Sup’r-, 
Hardin County, 177 N.W. 95, 188 Iowa 
994, 

(3) It will also be presumed that 
the assessing authoiities and the re¬ 
viewing boaid gave careful consid- 
ciation to benefits conferred upen 
each tract In the district—Nervig v 
Joint Boards of Sup’rs of Polk and 
Story Counties, 188 N W. 17, 193 low'a 
909. 

Report a« to apportionment 

The report of the commissioners 
spreading the assessment is pre¬ 
sumed to be correct —Cordes v Board 
of Sup’rs of Hamilton County, 196 
NW 997, 197 Iowa 136. 

Force of presumption 

(1) The strength of the presump¬ 
tion in favor of the assessment must 
nece'jsanly be varied somewhat by 
the facts and cii c umstances of the 
individual ca.se —Chicago & N. W. 
Ry. Co. v. Board of Sup’rs of Monona 
County, 194 N.W 213, 196 Iowa 447. 

(2) Thus possibly the presumption 
may be somewhat less conclusive in 
character where the question is as 
to the Relative aggregate benefits to 
agricultural lands and a railroad ^ 
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right of way and roadbed, since the 
classification does not depend upon 
the relative character and improve¬ 
ment cif similar contiguous tracts — 
Chicago & N 'W Ry Co v Bo.ird of 
Sup'rs of Monona County, supra 

60. Iowa—Interurban H\ (’o v. 
Board of Sup’rs of Polk County, 
175 NW 743, 189 Iowa 35. 

61. Iowa—Blc>omquist v. Board of 
Sup’rs, Hardin County, 177 N.W 
95, 188 Iowa 994. 

Failure to act with aid of commis¬ 
sioners 

That the hoard of supervisors in 
the matter of assessment for a drain¬ 
age improvement did not act with the 
aid of the commissioners and their 
engineers tends tc» negative the pre¬ 
sumption, W'hiOh would otherwise ob¬ 
tain, that it acted with the aid of 
commissioners —Bloomquist v Board 
of Sup’rs Hardin County, supra 

62. Iowa.—Fulton v Sherman, 228 
NW 88 23 2 Iowa 1218—Rogers v 
Board of Sup’is of Cerio Gordo 
County, 389 NW 050, 30.5 Iowa 1 
—Sullivan V Board of Sup’r.s of 
Palo Alto County, 387 N W. 575, 
3 93 Iowa 739 

63. Iowa—Fulton v Sherman, 238 
NW 88, 212 low.a- 3 218—Chicago, 
R I & P Rv Co V Board of 
Sup'rs of Kossuth County, 201 N 
W 115, I'^O Iowa 857—Evans v 
Board of Sup’rs of Mills Countv 
200 NW. 572, 198 Iowa 918—Chi¬ 
cago & N W. Ry Co V. Board c>f 
Sup’rs of Clinton County, 198 N 
W. 640, 197 Iowa 1208—Cordes v 
Board of Sup’rs of Hamilton Coun¬ 
ty, 196 N.W. 997, 197 Iowa 136 — 
McCarty v. Board of Sup’rs of Pale* 
Alto County, 193 N W. 542—Rogers 
V. Board of Sup’rs of Cerro Gordo 
County, 189 N.W. 950, 195 Iowa 1— 
Chicago, R. I. & P Ry Co. v. 
Board of Sup’rs of Winnebago 
County. 188 N.W. 848—Sullivan v 
Board of Sup’rs of l*alo Alto Coun¬ 
ty, 3 87 NW. 675, 193 Iowa 739— 
Board of Sup'rs of Polk County v. 
McDonald, 176 NW 817, 188 Iowa 
6—Read V Board of Sup’rs of 
Hamilton County, 171 N W. 23, 
3 85 Iowa 718 

Neb.—In re Drainage Dist No 5 of 
Richardson County, 195 N.W 113. 
110 Neb. 762. 

64. Iowa.—Chicago, R I & P. R Co. 
Y. Board of Sup’rs of Clay County. 
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to sustain the assessment or jiidp^ment. The appel¬ 
late court is slow to interfere with the findings and 
assessments of the reviewing board or officers,®*^ 
and, w^hile the propriety of the assessment must be 
reviewed, it will not be disturbed except in case of 
gross error, fraud, or evident mistake.®® Due 
weight and consideration should be given to the de¬ 
termination of the assessing authorities, the review¬ 
ing boards or officers, and the lower court.®^ 
Where the evidence is conflicting, the verdict of 
the jury,®® or the action of the court m reducing or 
vacating assessments,®® will not be interfered with; 
nor will a judgment be reversed for nonprejudicial 
error.*^® 

Where appeals from an order confirming or re¬ 
vising classification have been consolidated for 
hearing, the court may confirm the classification as 
to one party and revise it as to another.'^l The ap¬ 
pellate court is without jurisdiction to increase the 

1»04 NW. 311, 200 Iowa .»;n7— 

V Dmina^e Dist. No 10 in Sh<‘lby 
County, 19‘) N W 168. IMS Towa 31 
—U S. Railroad Administration v 
Board of Sup'ra of Buena "Vi.sta 
County. 194 N W 365. 196 Iowa 309 
—Roseboioi'Rh V Board of Sup’r^ 
of Halla.s County, 182 N \V 201, 

191 Iowa 344—Soienson ^ Wrij^ht 
County, 171 NW 40, 185 Iowa 721 
—O’Donnell v. Board of Sup’rs, 169 
NW 660, 184 Iowa 1360 
Neb —Chicago B & Q R. Co v. 

Platte Valley Drainage Dist., 201 N. 

W 648. 113 Neb 49. 

65. Iowa—R'lsch v Drainage Dist 
No 10 In Shelby County. 199 NW 
168 198 Towa 31—Board of Sup’rs 
of Polk County v McDonald, 175 N. 

W. 817, 188 Iowa 6 

Keason for rule 

It it» rocogr)i/.<‘d that local boards 
are in a bettcT po‘>.ilion to do justice 
betw’^eon the benefit laries of the im- 
piovenient—Hasch v Diainagc* Dis( 

No 10 in Shelby County, 199 NW 
168, 198 Iowa 31 
Painstaking investigation 

The text rule is adhered to more 
readily where it appears that the 
board through its commissioners was 
painstaking in its investigation and 
availed itself of all information ma¬ 
terial to Just apportionment of the 
burden—Boaid of Sup’rs of Polk 
County V McDonald. 175 N W. 817, 

188 Iowa 6. 

66. Iowa.—Chic_ago, R. I. & P Ry. 

Co V. Board of Sup’rs of Kossuth 
County, 201 NW 115, 199 Iowa 857 
—Thomas v. Board of Sup’rs of 
Harrison County, 191 N W. 154, 194 
Iowa 1316—Sullivan v Board of 
Sup'rs of Palo Alto County, 187 

NW. 575, 193 Iowa 739~-Phillp 

Drainage Dist. v Peterson, 186 N. 

W 18, 192 Iowa 1094. 

19 CJ. p 744 note 23. 


assessments on the high lands of the district.'^2 
Since an appeal from a decree reducing certain as¬ 
sessments and confirming others renders inoperative 
the decree fixing time for payment, a new time 
must be fixed on remand after modification and af¬ 
firmance of the decree.*^® 

§73. - Certiorari 

In the absence of other adequate remedy, as by ap¬ 
peal, writ of error, or petition for abatement, a drainage 
assessment may be reviewed by writ of certiorari. 

The legality of an assessment for a drainage im¬ 
provement may be tested by a writ of certiorari.’'^ 
Thus certiorari lies to review an order confirming 
an assessment on the ground of excess of jurisdic¬ 
tion However, in jurisdictions where review by 
certiorari is confined to review of judicial proceed¬ 
ings as to jurisdictional matters, discussed in Cer¬ 
tiorari § 9, errors of law cannot be reviewed."^® 

Polk County v McDonald, 175 NW 
817, 188 Iowa 6. 

68 . Ill —Crc>sl>y v De Band Special 
Drainage Di.st. 11 N E 2d 937. 367 
Ill 462 

Ind —Ccimphell v I»arker, 83 Ind 
449 

69. Iowa—Hill Drain Dist No 115 

V Board of Sup’rs, 143 NW 991, 
162 Iowa 182 

Okl '-North (Canadian River Drain. 
Disi No 3 v Fleenor. 158 P 902, 
53 Okl 808. 

70. lowci—Chicago & N W Ry Co. 

V Boaid of Sup'rs of Hamilton 
Countv, 169 NW 10”., 3 84 Iowa 
5 M0, supeiseding foi nier opinion on 
rehearing 1G2 NW 876 

19 C J p 741 note 26 

71. Ill —I^egro V. Drainage Com*rs 

of Ashkum Dr.iinage I>ist No 1, 
130 NE 369. 297 111 155 

72. low'a—Board of Sup'rs of Polk 
Count> V McDonald, 175 NW 817, 
18iS Iowa 6 

Reason for mle 

The manifest benefit of under¬ 
ground drainage goes to the servient 
lands and they should in justice bear 
the siibslanco of the burden—Board 
of Sup’rs of Polk County v McDon¬ 
ald. .supra 

73. Iowa—Liightner's Appeal, 136 N- 
W 761, 137 N W 462, 156 Iowa 3M8. 

74. Mich —Pere Marquette Ry Co. 
\ Fuller, 198 N W 199, 226 Mich 
4 Ml 

19 CJ p 744 note 30. 

75. Wis—In re Farm Drainage Dist. 
No 1, Waupaca C'ounly, 287 N.W. 
806, 232 Wis 455. 

76. Wis—In re Farm Drainage Djsf. 
No 1, Waupaca County, supra 

Amount due on drainage bond 

The determination, that amount 


To justify a modification of an 
assessment on further appeal theit^ 
mubt be evideiioi that imjM aches the 
otlb lally expressed judgmi nt of the 
commissioners and the board in m.ak- 
ing the assessment, and a showing 
that the essential elements wlmh 
should enter into the estimate wen* 
not considered, or that an eironeous 
assessment and an inequitable appor¬ 
tionment w^ere made.—Cord<‘s v 
Board of Sup’rs of Hamilton County, 
196 NW 997, 197 Iowa 136. 
Arbitrary or unreasonable assess, 
ment 

(1) Unless the as«?essment was ar¬ 
bitrarily or unreasonably made, the 
appellate court on further review- is 
not permitted to intertere with the 
findings of the board of supervisors 
and the reviewing court—Abel v 
Reclamation Dist No 2047, 257 P. 
504, 201 Cal 451—^Whyler v Rccla- 
mation Dist No 2047, 264 P. 572, 89 
Cal.App. 322. 

(2) The reason is that much must 
be left to the sound judgment and 
discretion of those bodies 

Cal—Abel v Reclamation Dist. No. 
2047, supra—VVhylcr v Rec-lama- 
tion Dist No 2047, supra 
Minn—In re Judicial Ditch No. 75, 
Polk County, 216 NW. 229, 172 

Minn 295, dtmying rcargument No¬ 
vak. Petition of, 315 N W. 204, 172 
Minn 295 

67. Iowa—Mills V Board of Sup’rs 
of Monona County, 290 N W 5(», 
227 Iowa 1141—I'etcTsen v Board 
of Sup’rs of Cerro Gordo County, 
226 NW 1, 208 Iowa 748- Chic .ago 
& N W. Ry Co V Boaid of Sup'rs 
of Monona County, 194 N.W 313, 
196 Iowa 447. 

Approximately correct reduction of 

assessmeut by the lower court will 
not be changed by guess woik of 
round numbers.—Board of Sup’rs of 
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The writ will not lie where there is an adequate 
remedy by appeal nor at the instance of a per¬ 
son not affected by the assessment.*^* It has been 
held that the amount of an assessment for a drain 
cannot be considered on an application for a writ 
of certiorari to review the proceedings of the offi¬ 
cers in making such assessment, but should be at¬ 
tacked by a petition for an abatement.*^* The rela¬ 
tor's right to receive compensation for land taken 
for the drain cannot be considered where the com¬ 
missioners have only assessed the benefits.** In 
reviewing the decision of the county court made on 
appeal from an assessment, the court is limited to 
the facts appearing upon the return to the ccrtio- 
rari.*i Where an assessment has been made and 
adopted, it will he presumed to be correct until the 
contrary is shown *2 Where it appears from the 
record that the parties have not been afforded a 


fair hearing as to apportionment and assessment, 
the assessment will be annulled.** 

§ 74. - Collateral Attack on Assessment 

in General 

Generally drainage assessments are not subject to col¬ 
lateral attack, but this rule does not apply to void assess¬ 
ments, nor where the landowner has had no opportunity 
to be heard. 

It is a rule of general application that the deter¬ 
mination of the tribunal levying or confirming drain¬ 
age assessments cannot be collaterally attacked,*^ as 
by raising objections thereto in proceedings for the 
enforcement of the assessment,** or by suit in eq¬ 
uity to set aside or restrain collection thereof, dis¬ 
cussed in § 75 infra, where direct proceedings in 
quo w’arranto are available to the objecting land- 
owner,** or where the statute authorizes an appeal 
from the assessment,*'^ or provides some other ade- 


due on defaulted bonds of farm 
drainage was in excess of amount 
legrally due on confirmation of as¬ 
sessment of lands in farm drainag-e, 
was a question of law not revlewable 
by certiorari, whether determination 
was based on refusal to apply stat¬ 
ute of limitation or otherwise—In 
re Farm l>rainag:e Dist No 1, Wau¬ 
paca County, supra 

77. Ark—Adams v Subdrainaere 
Dist. No 2, 286 SW 962. 171 Ark 
802 

Minn.—Petition of Ciblis, 188 NW 
1015, 152 Minn 352 
Wis—In re Farm Drainage Di.st No 

1, "Waupaca County, 287 NW 806, 
232 Wls 455 

19 C.J p 744 note 31. 

78. Minn—State v Nelson, 159 N. 
W 758, 161 NW 576, 136 Minn 
272. 

79. Mass—Reals v James, 54 N E 
245, 173 Mass. 591. 

80. N y —People v Nearing, 27 N 
y. 306 

81. NY—People V Jefferson Coun¬ 
ty Ct, 1 Thomps & C. 603, af¬ 
firmed 53 N Y 604 

88 . Minn.—Petition of Novak, 215 
N.W. 204, 172 Minn 295, reargu¬ 
ment denied In re Judicial Ditch 
No. 75, Polk County, 216 N W 229, 
172 Minn 295 

83. N.Y —Stoltz V Water l*ower and 
Control Commission of Conserva¬ 
tion Department. 17 N Y S 2d 361, 
258 App Div 440, appeal denied 18 
N.Y.S.2d 750 

84. Ark.—Taylor v. Board of Com’rs 
of Cache River Drainage Dist No 

2, 245 SW 491, 156 Ark 226 
Iowa.—^Whisenand v. Van Clark, 288 

N.W. 915, 227 Iowa 800. 

N.C.—Spencer v. Wills, 102 S.E. 275, 
179 N.C. 175. 

Wis.—^In re Farm Drainage Dist. No. 


1. Waupaca County, 287 N.W 806, 
232 Wjs. 455 
19 C.I p 745 note 38. 

Particular irregtQarities 

(1) Where statute provided for 
annual installment payments of 
drainage assessment for three years 
or ten years but did not provide for 
payment in seven years, action of 
county board in ordering assess¬ 
ments paid in seven installments 
was not a jurisdictional defect iiut 
a voidable act not subject to collat¬ 
eral attack—^Whisenand v Van 
Clark, 288 N W. 915, 227 Iowa 800 

(2) An error in assessing a tract 
of thirty acres as a tract of thirty- 
nine and twenty-five hundredths 
acres did not render drainage as¬ 
sessment void hut was an irregulari¬ 
ty that could not be reviewed in a 
eollateial proceeding.—^Whisenand v. 
Van Clark, supra 

Taxing authorities not parties 

A drainage tax is not subject to 
collateral attack in a proceeding in 
which the taxing authorities are not 
parties—Duffy v. Peneguy, 87 So 
25, 148 La. 407 

Xu action to annul assessment un¬ 
der Pol.Code § 3462, assessment, de¬ 
termination of board of supervisors 
to include plaintiff’s land within the 
district is res Judicata, in view of 
8 34 55, even though objections to 

formation of district on ground that 
plaintiff’s land was not swamp or 
overflow land and should not be in¬ 
cluded in district were made before 
board of supervisors —Luckehe v 
Reclamation Dist No. 2054, 238 P 
760, 73 CaLApp. 361. 

85. Ark —Pierce v Drainage Dist. 
No 17, Mississippi County, 244 S. 
W. 842, 155 Ark 89, error dis¬ 

missed Pierce V Dr. District No. 
17, Mississippi County, Ark, 44 S 
Ct. 455, 265 U S 568, 68 L.Ed 1183 
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—Lamberson v Board of Com’rs of 
Drainage Dist No. 16, 234 S W 986, 
150 Ark 624 

Ill—Low'er Salt Crenk Drainage Dist 
V. Beaver, 29 N.E 2d 523, 374 Ill 
335—People v. Biad'^haw, 136 N 
E 466, 303 111 558—Kic.kapoo 

Drainage Dist v City of Mattoon, 
120 N.E 256, 284 Ill 393—Ham¬ 
mond v People, 48 N E 573 169 

Ill 545 

Mo —MissKssippl and Fox River 
Drainage Dist of Clark County \ 
Ruddick, 64 S W 2d 306. 228 Mo 
App 114.3—State ex rel Kcai.sey v 
Coleman, App, 274 SW 1108 

Neb—Scotts Bluff Drainage Dist v 
Scotts Bluff County, 202 NW 45.5, 
113 Nel) 187. 

NM—Lake Arthur Drainage Dial 
V Board of Com’rs of Chaves 
County, 222 P 389, 29 NM 219— 
State V Stanley, 213 P 770, 28 N 
M 420 

Or—Drainage District No 7 of 
Washington County v. Bernards, 
174 P 1167, 89 Or 631. 

Tenn —Obion County v Head, 296 S 
W 354, 165 Tenn 590, error dis¬ 
missed Head V Obion County to 
Use of House Creek Drainage Dist., 
48 set 207, 276 US. 589, 72 L 
Ed 719—Shelby County v. Ander¬ 
son, 10 Tenn.App 437 

19 C.J p 745 note 39 

86. Ill —Shanley v. People, 80 N.E. 
277, 225 Ill. 579 

87- Ind—Ballard v. Bagwell, 170 N. 
E 344. 91 Ind App. 138 

Iowa—Whisenand v Van Clark, 288 
N W. 915, 227 Iowa 800. 

N C.—Mitchem v. Gaston County 
Drainage Commission, 109 S.E 551, 
182 N.C. 611. 

S D.—^Lake County v. Orland Tp, 
Lake County, 239 N W 852, 866, 
69 S.D. 340, quoting Corpus Juris. 
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quate remedy.** 

The rule against collateral attack does not apply 
where the assessment is absolutely void,®* as for 
fraud,** demonstrable mistake of fact,*^ or want 
of jurisdiction.*^ Moreover, it has been held that 
objections to an assessment may be raised in pro¬ 
ceedings to enforce such assessment, where the land- 
owner has no other opportunity to be heard.** 

§ 75. -Actions to Ehijoin or Set Aside As¬ 

sessment 

a. In general 

b. Parties 

c. Conditions precedent 

d. Pleading 

e. Defenses 

f. Evidence 


§ 75 

g. Judgment or decree 

h. Costs 

a. In General 

While equity will afford relief against drainage as¬ 
sessments which are fraudulent or otherwise void, mere 
Irregularities will not Justify equity interference. 

The rules that equity may enjoin a proposed ille¬ 
gal assessment final in character, stated in the C.J. 
S. title Taxation § 582, also 61 C.J. p 892 note 39 
[a], and also the collection of an illegal tax, dis¬ 
cussed in Taxation § 720, also 61 C.J. p 1073 notes 
92-p 1075 note 2, do not apply in entirety to an im¬ 
provement tax assessed for drainage purposes.*^ 
Irregularities in a drainage assessment, which do not 
affect the jurisdiction of the tribunal imposing it, 
will not warrant the interference of a court of eq¬ 
uity,*^ particularly where there is an adequate rem¬ 


and afflrmod 240 N.W. 861, 59 S.D 
49') 

Tenn —S M Williamson & Co. v. 
Shtlton, 11 SW.2d 882, 158 Tenn 
166 

19 C J. p 745 note 42. 

PreBnmptloii 

Statutory remedy of appeal from 
drainat^o commissioners’ confirmation 
of classification and assessment rolls 
is exclusive, and parties ncfflectinff 
to pursue it arc conclusively pre¬ 
sumed to be content with assessment 
—Dramagre Com'rs of Dlst. No. 2 
of Town of Ha\ ana v. Mansfield, 180 
NK 630, 348 Ill. 50. 

88. Mo—State cx rel Ro.ss, to Use 
of Drainage District No 8 of Pfmi- 
scot County, v General American 
Lifo Ins Co , 85 S W.2d 68, 336 Mo 
829 

19 C J p 745 note 43. 

Absence of claim for damaifes 

An attack on the validity of a stat¬ 
ute confirm I njr assessments by the 
board of commissioners of a drain¬ 
age district and providing for a peti- 
tu>n to court by aggrieved landown¬ 
ers, as containing no provision for 
assessment of damages in favor of 
landowners whoso lands were taken 
in the construction of the ditch, will 
not be considered on appeal from a 
decree directing the sale of lands 
for nonpayment of assessments, no 
claim for damages against the dis¬ 
trict being presented —Taylor v. 
Board of Com'rs of Cache River 
Drainage Dist No. 2, 246 S W. 491, 
166 Ark. 22«. 

Kack of haarlxifir 

In proceedings for collection of as¬ 
sessments for recleaning drainage 
ditches, finding of county court on 
hearing on landowners’ exceptions to 
assessment that no good cause had 
been shown why ditches should not 
be improved, although irregular, held 
tantamount to denial of exceptions 


filed, and exceptors could not com¬ 
plain they had no hearing on excep¬ 
tions, it not being constitutionally 
necessary that exi eptors be given a 
rehearing on appeal —State ex rel 
Ross, to Use of Drainage District No 
8 of Pemis< ot County, v General 
American Life Ins. Co, 85 S W 2d 
68, 336 Mo 829. 

89. Ark —Tavlor v. Board of Com’rs 
of Cache River Drainage Dist. No 
2, 246 SW. 491, 156 Ark 226 

Minn —State v Chicago. R I. & P. 
Rv Co, 170 N.W. 613, 141 Minn 
472. 

19 C J p 745 not© 44. 

90. Ill—IVople v. Welch, 96 NE 
991. 252 Ill 167 

19 C J. p 745 note 45. 

91. Minn—Jafohse»n V. Lac Qui 
Parle County, 137 N W. 419, 119 
Minn 14 

92. Ark —Lamherson v Board of 
Com’rs of Drainage District No. 16, 
234 SW 986, 150 Ark 624 

Ill —People v. Prather, 153 N E 382, 
322 Ill 280 

S D —Lake County v. Orland Tp, 
Lake County, 239 N.W. 852, 856, 
59 S D 340, citing Corpiui Juris, 
and affirmed 240 NW 861, 69 S.D. 
499 

Wis—Guenther v Rutkowski, 185 N. 

W 639, 176 Wis 180 
19 C J p 746 note 47. 

Defect In oreranization prooeedings 
Where there is no judgment de¬ 
claring drainage district organized, 
an assessment against lands includ¬ 
ed in district is Invalid and open to 
collateral attack—People v. Bonham, 
121 N.B 559, 286 Ill 286. 

The record must show want of 
jurisdiction in order to render the 
assessment subject to collateral at¬ 
tack —Kickapoo Drainage Dist v 
City of Mattoon, 120 N E. 256, 284 
Ill. 393—Dix Highway Com’rs v. Big 
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Four Dram. Dist., 69 N E. 576, 207 
Ill. 17. 

93. Cal —Swamp Land Reclamation 
Dist No 341 v. Blumenberg, 106 
P. 389, 156 Cal 632 

19 C.J. p 746 not© 48. 

94. Ky—Patterson v. Glover, 32 S 
W 2d 338, 235 Ky. 755. 

Reason for rule 

The drainage statute affords other 
adequate remedies—Patterson v 
Glover, 32 S W 2d 338, 235 Ky 756. 

95. Iowa—Sea bury v Adams, 225 
NW 264, 208 Iowa 1322—Bradley 
v. Appanoose County, Iowa, Drain¬ 
age Dist No 1, 200 NW 216, 199 
Iowa 317—Incorporated Town of 
Carpenter v Joint Drainage Dist. 
No 6, 197 NW. 650. 198 Iowa 182, 
modified 199 NW 205. 198 Iowa 
182—Petersen v Soiensen, 185 N 
W 42. 192 Iowa 471. 

Mich—Slellvagen v Dlngman, 200 
NW 983, 229 Mkh 159. 

Neb—Richardson County v Drain¬ 
age Dist No 1 of Richardson 
County, 204 NW. 376, 113 Neb. 
662 

ND—Barnes v. Cass County, 228 N 
W 839. 59 ND 135 
Okl—Montgomery v. Krouch. 180 P 
218, 77 Okl 51. 

Wash —Ettcr v. Kronlund, 88 P.2d 
417, 198 Wash 341 
19 C J. p 746 note 60. 

Absence of certiftoation and record 
Property owner is not entitled to 
cancellation of drainage assessment 
for noncompliance with statutory re¬ 
quirements as to certification of as¬ 
sessment and plac ing same on record 
without notice in view of record 
showing contract for work not il¬ 
legal.—Ballard v liagwell, 147 N E 
311, 83 Ind.App. 331 
Drainage construction 

(1) That the work of constructing 
a drain was not completed by the 
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edy at law,®® the statutory remedy by appeal or oth¬ 
er mode of review,®*^ or, in some jurisdictions, a di¬ 
rect action for correction or annulment of the as¬ 
sessment,®® being available to the landowner. How¬ 


ever, where some well-known ground of equitable 
interference exists,®® as where the assessment is 
fraudulent^ or otherwise void, 2 equity will grant re¬ 
lief. While the absence of e\pccted drainage does 


contractor in accordance with the 
plans and specifications and the or¬ 
der of the court is not a grround for 
restrainingr the collection thereof — 
Sarber v. Rankin. 5(i N E 225, 154 
Ind 236—19 CJ p 735 note 16 

(2) The same is true of a delay in 
performance, in the absence of sub¬ 
stantial injury to complainant — 
Cauldwell v Curry. 93 Ind 363. 

(3) That Improvement authorized 
by special act was never completed 
IS not ground for setting assessment 
of benefits aside—^Howell v. White 
River Levee Dist, 295 S W. 381. 

laeaaality of asseBsmeiLts 

Where there -was no fraud and as¬ 
sessing ofliceis acted in good faith 
and on theory reasonably expected 
to produce equality in assessing for 
benefits of dram, court would not 
disturb judgment —Ilankinson v 
Deake, 251 N W. 418, 265 Mich 1. 

Zrregnlaritles in conduct of assees- 
xnent election 

(1) Mere informality or irregulari¬ 
ty in the condiK t of an assessment 
election, not constituting fraud and 
not aflecting the result of the elec¬ 
tion, constitutes no ground for a 
suit to annul the ele( tion—Trudeau 
V Vi lie Platte Gravity Drainage Dist 
No. 10, 113 So 842, 164 La 2C3 

(2) However, vhere it is not cer¬ 
tain that the result would be unaf¬ 
fected, the drainage election will be 
annulled—Lud« <iu v. Ville Platte 
Gravity Drainage Dist. No 10, su¬ 
pra 

Drainage assessment election gener¬ 
ally see supra § 61. 

Putnre injury 

That a portion of taxes v'alidl> as¬ 
sessed may be used eventually for 
illegal purposes is no ground foi en¬ 
joining the collection w’^hen such 
amount is unascertainable—I?iad- 
ley V Appanoose County, Iowa, 
Drainage Dist No. 1, 200 N W. 216, 
199 Iowa 317. 

A^greement as to amount 

If assessment ag.iinst railroad for 
drainage impiovcmont tan be sus¬ 
tained in reason, it will not be re¬ 
jected because commissioners, before 
proceeding to levy, agreed on arbi¬ 
trary sum to b»‘ assessed against 
railroad.—Oregon-Washington R &; 
Nav Co V Hoard of Com’rs of Yaki¬ 
ma County, 175 P 37, 103 Wash 480. 

laack of mathematical precision 

does not justify setting the as.sess- 
ment aside—In re Chicago. R I Ac 
P. Ry. Co, DC Kan. 28 F.2d 56. af¬ 
firmed, C.C.A , Straight Creek Drain¬ 
age Dist. No. 2 of Jackson County, 


Kan . V Chicago, R. I & P. R> Co . 
36 F2d 650 

Omission of benefited land 

Owners of benefited land in drain¬ 
age district could not enjoin proj¬ 
ect or assessment because oth< r ben¬ 
efited land was not assessed—Kim- 
mel V Wolf River Drainage Dist, 25 
P.2d 585, 138 Kan. 209. 

Restraining assessment 

Where the court has power in 
attending drainage proceedings to 
administer any relief to which a 
party is entitled, a landowner com¬ 
plaining of the reassessment of his 
lands has an adequate remedy in 
such proceedings and cannot bring .i 
separate suit to enjoin the reas‘?css- 
ment 

Ind—Murray v. Gault, 101 NE 632, 
179 Ind 658, reversing App , 98 N 
E 878 

NC—Daugherty v Commi«!c;jonei m 
of Mosely Creek Drainage I>ist , 
110 SE 853, 183 NC 149 

96. Ill —Beardsworth v. Whiteside 
and Rock Island Spe< lal Drainage 
Dist, 190 NE 310, 356 111 158 

97. Ark—Hudson v. Simonson, 279 
SW 780, 170 Ark 24 1 

Cal —Ri< hardson v Browning, 214 
P 281, 61 Cal App 110 
low^a—Baldozier v Mayberry, 285 N 
W 140—Bradley \ Appanoose 
County, low'a. Drainage Dist No 
1, 200 N.W. 216. 199 Iowa 317— 
Peteisen v Sorensen, 185 P 42, 
132 Iowa 471 

Kan—Atchison, T & S F lly Co 
V Drainage Dist No 1 of Lvon 
County, 1 P2d 253, 133 Kan 586, 
82 ALR. 552 

Ky—Patterson v. Glover, 32 S W 2d 
338, 2.35 Ky 755—Goodman v 

Board of Drainage Com’rs of Mc¬ 
Cracken County, Mayfield Crt ek 
Drainage Dist No. 1, 16 S W 2d 
1036, 229 Ky. 189 

Mich—Village of Clawson v. Van 
Wagoner, 255 NW 743, 268 Mich 
148—Ilankinson v Deake. 251 NW 
418, 265 Mich 1—Stelivvagen v. 

Dingman, 200 NW. 983, 229 Mich 
159 

Okl—Montgomery v. Krouch, 18G P 
218, 77 Dkl 51. 

S D —L.ake County v Orland Tp , 
Lake County, 239 NW 852. 59 S 
D 340, atlirmed 240 N W. 861, 59 
SD 499 

19 CJ p 746 note 51 
Collateral attack generally see supra 
§ 74. 

98. Cal—Finnan v. ReclamnUon 
Dist. No. 273, 148 P. 227, 152 P 
1197, 26 Cal.App 714. 

Neb—Richardson County v. Drain¬ 
age Dist. No. 1 of Richardson 
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County, 204 N W. 376. 113 Neb 
662. 

99. Ark—Hudson v. Simonson, 279 
S W. 780, 170 Ark 243. 

1, Ark—^Hudson v Simonson, su¬ 
pra 

ND—Barnes v Cass County, 228 N. 

W 839, 59 ND. 135 
Ohio —Thompson v Carver, 11 Ohio 
App. 341. 

19 C J. p 746 note 53 
Xiack of power to review 

That the appellate court may not 
review judgment of dram commis- 
loner and board of review does not 
leave it powerless to do equity — 
Michigan Cent R Co v Balkie, 228 
N W. 525, 249 Mich 138 

2. Ark—Protho Williams, 229 S 
W 38. 3 47 Ark 535 

Tnd—Maishall v Watkins 18 NE 
2d 954. 106 Ind App 23.5—So]ten- 
right v Cook, 164 NE 507, 88 Ind 
App 447 

Iowa—Chicago Ar N W Ry Co v 
Sedgwick. 213 NW 435, 203 Iowa 
726—Petersen v Sorenmai, 3 85 N 
AV 42, 192 Iowa 471—Inc’oi riorated 
Town of Carpenter Joint Drain¬ 
age Dist No 6. 197 NW 656. 
198 Iowa 182, modified 199 NW 
265, 198 Iowa 182 

Mich—Village of Oak Park v Van 
Wagoner, 260 NW 743. 271 Mich 
450 

Neb—Richardson County v Drain¬ 
age Dist No 1 of Riciiiid'-on 
County, 204 NW 376, 11 J Nt li 

662 

NT D —Barnes v Cass County, 228 N 
W 839, 59 ND 135 
Okl —Mantoofh Colbert, 62 1* 2d 

1235, 178 Okl 395 
19 C J p 747 note 54. 

Assessment paid 

Where all that is due against a 
tract of land has liecn paid, a 
Ihrc^atened void assessment may be* 
enioined—Seltenright v Cook, 161 
NE 507, 88 Ind.App 447. 

Collateral aid to certiorari 

(.Certiorari is not the exclusive rem¬ 
edy for illegal proceedings under the 
drain law, eciuity having jurisdietion 
in a proper case to restrain the re¬ 
turn of lands as delinquent foi drain 
taxes, where proceedings are illegal 
nnd void as a collateral aid to cer¬ 
tiorari —Pere Marquette Ry ("o v 
Fuller, 198 NW 199, 226 Mich 491 
Relief against tax sale 

(1) The constitutional amendment 
relating to judicial attack , upon 
drainage bonds does not divest courts 
of jurisdiction of a pending suit in 
which a litigant not attacking the 
validity of drainage district bonds 
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not justify injunctive relief,^ where it appears that I sessed,^ or where the assessment is grossly in ex> 
the proposed drain will not benefit the lands as- | 


seeks to prevent a tax sale of his 
property to satisfy such bonds.— 
Shaw V Bayou Terrc-Aux-B<eufs 
Drain Dist, 70 So 910, 138 La 917 

(2) In the absence of an assess¬ 
ment of benefits and levy of drainage 
assessment, a drainage sale will be 
set aside —Dusenbury v. Board of 
Com’rs for St Tammany Drainage 
Dist No 2, 182 So. 719, 190 La 694, 
transferred, see, App , 178 So 637 

(3) Where a statute providing 
that, in construction of drains cost¬ 
ing over five thousand dollars, bonds 
shall be issued payable in install¬ 
ments. was not complied with, un¬ 
paid assessments against land bene¬ 
fited by tb<‘ drainage were not "legal- 
Iv delinquent,” and sale of land there¬ 
for m«i> be restrained —Tower v. 
Bennett. 132 NK 378. 76 Ind App 
461 

(4) Where proper steps for issu¬ 
ance of bonds p<ivable in install¬ 
ments were not taken as required by 
statute so that asstssments were not 
due and delinquent, a sale of lands 
as delimiufnt cannot be enjoined, 
and thf lien satisfied of record, be¬ 
cause of statutory provisions limit¬ 
ing actions to foreclose liens to with¬ 
in five years after the last instali- 
nient is due providing tor expiration 
of hens, and for releasing of lecoid 
asmssmerits on c*xpiration of the hen 
thereof—Knsor v Bennett, 132 NK 
379, 76 Ind App 4 67 

('i) Knforctnient of void execu¬ 
tions for drainage assessments may 
be enjoined—Board of DKtinagc* 
Com’rs of New River Drainage Dist 
V Arnold, 120 SE 310, 15b (hi 733 

(b) Einding, in t.ax foreclosure de¬ 
cree, th.at due service was had on 
landcjwneis by publication for four 
weeks in named newspaper and that 
cause was submitted to court on com¬ 
plaint. dc'linqucnt list and proof of 
publication siiffic lently identified no¬ 
tice and proof to make it part of 
retold in suit to set aside tax sale 
within the rule that a Jurisdictional 
lecital in a judgment may be at¬ 
tacked by showing contradictory 
p.ii ts of the ret ord, stated in the C 
J S title Judgments § 426, also 34 
C J p 550 note 3b —Union Inv Co v 
Hunt, 59 SW.2d 1039, 187 Ark 357. 

(7) So, where the court was with¬ 
out jurisdit tion to order tax sale of 
land not described in published no¬ 
tice, the sale should be set aside — 
Union Inv Co v Hunt, supra 

Bemoval of cloud on title 

(1) Equity has jurisdiction of a 
suit to enjoin or set aside a void 
drainage* assessment which will be 
a cloud on complainant’s title 
U.S.—Risty V. ('’hicago, R. I. & 

P. Ry. Co.. CCASD, 297 F. 710, 

28 C.J.S.—29 


affirming. D C . Chicjago, R I & P. , 
Ry. Co V. Risty, 282 P. 364, cer¬ 
tiorari denied Risty v Chicago, M 
& St. P R Co. 45 set 122, 266 
U.S 622, 69 LEd 473, dismissal 
of appeal denied Risty v Northern 
States Power Co. 45 S Ct 229 266 
U.S 622, 69 LEd 473, affirmed in 
part and reversed on other grounds 
in part 46 S Ct 236, 270 U S 378, 
70 LEd 641 

Ill —Beardsworth v Whiteside and 
Rock Island Special Drainage Dist, 
190 NE 310. 356 Ill 158 
19 CJ p 747 note 54 fa] (1) 

(2) Such relief may be given even 
though a statute restricts the 
grounds for attacking the validity 
of deeds for drainage taxes —John¬ 
son V Benbow. Ill So 504, 93 Fla 
124 

(3) A particular assessment has 

been held to create a cloud upon the 
title—Ristv V Chicago, R I & P 
Ry Co. sr> 4 b .set 236, 270 1^ S 
378 70 Ed 641, affirming in part 

and reversing in part, CCA, 2*>7 F 
710, which .ifhrmed, DC. Chicago, 
R I & I’ Ry Co V Risty, 2hJ F 
364 

(4) Fixing the proportion of bene¬ 
fits, a pait of the machinery of as¬ 
sessment, also creates a cloud upon 
the title so as to pi • «<iuitv jun.s- 

• diction—Risty v (’’tneago R I & 
P Ry Co. CCASD. 297 F 710, af¬ 
firming. D ('’ , Chicago, R 1 Ac P 
Rv Co \ Risty. 282 F 3b4. cer¬ 
tiorari denied Ristv v (’’hicago M & 
St P K Co 45 SCI 122, 266 U 
S. 622, 69 IjEd 471, dismissal of 
appeal denied Risty \ Northern 
States l\>wer Co. 45 S(*t 223 266 

U S 622, 6‘» L Ed 473, affirmed in 
pai t and reverse d on other grounds 
in part 46 S Ct 236, 270 US 378, 70 
LEd 641 

Double assessment 

On refusal of sheriff to ac c ept 
payment of drainage benefits with¬ 
out payment for benefits assessi'd to 
land which party did not ow'n as well 
a.s to the real owner, equity wmII 
cancel the erroneous assessment — 
ya/.oo ^ M V R Co V l-ane Ba> ou 
Diainage Dist, 106 So 774, 141 

Miss 542. 

Want of notice 

(1) An assessment for cleaning 
and repairing a ditch must he can- 
teled, where the ditch, instead of be¬ 
ing cleaned and repaired, wa.s deep¬ 
ened and widened and required no¬ 
tice for assessments for that char¬ 
acter of work was not given —Lade 
V Hancock County, 166 N W 58b, 183 
Iowa 1026 

(2) Similarly equity has jurisdic¬ 
tion where the statutory notice of 
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drainage proceedings has not been 
given. 

Ill —Beardsworth v Whiteside and 
Rock Island Special Drainage Dist., 
190 NE 310, 356 Ill 158 
Mich—Clinton v Spencer, 229 N W. 
609, 250 Mich. 136. 

(3) Landowner in drainage dis¬ 
trict, if not given notice of action in 
county court to secure approval of 
assessment, would be entitled to en¬ 
join tax—T*atterson v Glover, 32 S 
W 2d 338. 236 Ky 755. 

Desexiptiou of property 

Refusal to enjoin sale, over objec¬ 
tion that levies were void because de¬ 
scription of lands was too vague and 
uncertain, was not erroneous, where 
levies and entries thereof referred to 
ret ordc d assessment roll or drainage 
tax duplicate of district, which made 
reference to plat of original survey 
of district, on file in .superior court 
tb'Pk’s office, bv use of which exact 
courses and distances bounding lands 
could be accurately surveyed—An¬ 
drews V Mos.s, 129 8E 62, 160 Ga. 
793 

Even thongh setting aside assess, 
ment means disturbing the dlstribn. 
tion of the cost, a drainage district 
assessment bad as to appellant, must 
be enjoin<*d—In re Chicago, R I & 
]» Hv (\), DC" Kan, 28 F 2d 56, af¬ 
firmed, CCA, Straight Crcc k Drain¬ 
age Dist No 2 of Jackson County, 
Kan, V Chicago, R I. & P Ry Co, 
36 F2d 650 

3. NC—Mitchcm v Caston County 
Drainage Commission, 109 S E 
551, 182 N(^ 511 

Reason for rule 

The outcome of drainage enter¬ 
prises cannot t>c alisolutely predicted, 
probable feasibility only being neces- 
s irv —Miti hem v Gaston County 
Drainage Commission, supra. 

4. Ohio—Thompson v Garver, 11 
Ohio -\pp 341—T’ontifical College 
V Kleeli. 5 Ohio NP.NS, 241 

19 CJ p 747 note 55 

Collusion, fraud, or positive wrong 
must be shown—Anderson v Village 
of Hicksville, 4 Ohio N.P.,N S., 515. 
Statutory prohibition 

Where bv statute courts are pro¬ 
hibited from enjoining the levy or 
collection of taxes for drainage bonds 
owners of property within drainage 
district could not enjoin collection of 
taxes on ground of lack of benefit 
where bonds bad been sold —Snow¬ 
den V. Red River and Bayou des 
(Blaises Levee and Drainage Dist, 
134 So. 389, 172 La 447. followed in 
134 So 394. 172 La 463, certiorari 
granted Snowden v Red River Bayou 
& Des Glaisc^s Levee. 52 S Ct 23, 284 
US 603, 76 LEd. 517, certiorari dis- 
i missed Snowden v. Red River & 
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cess of the benefits,® the landowner may in some ju¬ 
risdictions maintain a suit for an injunct ion. So in¬ 
junction will he to enjoin collection of an assess¬ 
ment for cleaning” a drain, where the owner has 
done the work himself and the wvirk has been ac¬ 
cepted by the proper authorities.® However, col¬ 
lection of a drainage assessment will not be en¬ 
joined merely because the petitioner whose lands 
have been improved has parted with title since the 
assessment was made, particularly where his vendee 
is made a party in the assessment proceedings.'^ A 
sale of land under an assessment will not be en¬ 
joined on the ground that the amount to be earned 
by complainant under an uncompleted contract to 
construct a part of the drain will cover his assess¬ 
ment ® 

Under a statute vesting the right to enjoin a col¬ 
lection of a tax imposed upon real estate in the 
taxpayer, a mere mortgage holder on the property 
is not entitled to such relief against the collection 
of a drainage assessment, particularly when not suf¬ 
fering irreparable injury.^ 

b. Parties 

Only persons Interested may be Joined as parties, in 
proceedings for equitable relief from drainage assess¬ 
ments. Landowners having separate and distinct causes 
of actions cannot be Joined in one suit. 

Owners of lands not liable to assessment are not 
proper parties to a bill to enjoin enforcement there¬ 
of,nor is a drainage commissioner a necessary or 


proper party when his statutory duties end with the 
making of a certificate of indebtedness to be col¬ 
lected by another official.Where the yiowcr to 
make the assessment is vested in bodies other than 
the drainage district, such bodies are necessary par¬ 
ties in a suit to restrain the collection.^ 2 Hcjlders 
of drainage bonds arc iii(hspensable parties to a 
suit to enjoin an assessment and collection of drain¬ 
age taxcs,i2 where they have not been im])lead- 
ed or cited as defendants the injunction must be 
denied,but, where the statutory plan of drainage 
districts coiUtmiilates that the drainage commission¬ 
ers shall represent the collective and corporate in¬ 
terests of the districts, holders of drainage certifi¬ 
cates of indebtedness arc not necessary parties.^® 
An action to enjoin the sale of plaintiffs land may 
be brought against the county treasurer without 
making the county a party defendant,^® and in a 
suit of this nature the contractors are not neces¬ 
sary parties in a suit against the dram commis¬ 
sioner and county treasurer to set aside an assess¬ 
ment for cleaning out a tow'iiship drain, the town¬ 
ship is not a proper party defendant So in a suit 
to enjoin the collection of drainage taxes, brought 
against the township and town treasurer, the town¬ 
ship IS not a proper party.^® Several landowners 
owning separate tracts of land assessed for drain¬ 
age improvtments cannot join in one action to re¬ 
strain the collection of the assessments where their 
causes of action arc separate and distinct, and the 
complaint does not show a common interest alike 


Payou Dos Glaises Levee & Drainage 
Dist of Louisiana, 52 S Ct 198, 284 
U S 592. 7f. L Ed 510 
5. US —Thomas v Kansas City 
Southern Ity Co , Ark , 42 S Ct 440, 
261 US 481, 67 L Ed 758, affirm¬ 
ing, C C A , 277 F 708 
Ill—Schwartz v Commissioners of 
Big Lake Special Drainage Dist, 
138 NB. 665, 207 III 209 
La —Bomer-Blanks Lumber Co v. 
Bouanchaud, 100 So 731, 156 La 
598 

Ohio —Stemcn v HIzey, 7 Ohio N P , 
NS, 601. affirmed 11 Ohio Cir Ct , 
N.S , 347. 22 Ohio Cir D« c 640 
19 C .1 p 747 note 56 
Arbitrary assessment 

Assessment by statutory commis¬ 
sion, such as drainage disfrnt bene¬ 
fits commission, will not be set aside, 
unless palpably arbitrary or plain 
abuse of power—In re Chicago, R 
I & P Ry Co , D C Kan , 28 F 2d 
56, affirmed, CCA, Straight Creek 
Drain.age Dist No 2 of .latkson 
County, Kan, v Chicago, R I & P 
Ry. Co , 36 F 2d 650 

Sm Ind.—Bueter v Aulbach, 114 N 
E 8, 63 Ind App 91 
7- Ga. —Goolsby v. Board of Drain¬ 


age Com’rs of Cedar Creek Drain¬ 
age Dist. 119 SE 644, 156 (Ja 
213 

8. Mich—Harrington v Dickinson, 
118 NW 931, 155 Mith 161 

9. La —State ex rel Brock v Clan¬ 
cy, 152 So 331, 178 La 687, cer¬ 
tiorari denied Brock v Warner, 54 
set 773, 292 U.S. 640, 78 L Ed 
1492 

Right of subrogation 

Where mortgagee could pay spe¬ 
cial drainage tax and be subrogated 
to rights of taxing authorities, and 
add amount of tax to mortgage df‘bt 
and collect it in preference to all 
other crc'ditors of owners of real 
estate taxed, and there was no show¬ 
ing that real estate was worth less 
than mortgage debt plus tax in¬ 
volved, mortgagee did not sustain 
irreparable injury by imposition of 
tax, and hence could not enjoin sale 
of real estate for tax —State ex rel 
Brock V Clancy, supra. 

10. Mich —Clinton Tp v Teachout, 
111 NW 1052, 150 Mich 1^4. 

11. Ind —State v Allen, 124 N E. 
684, 71 Ind App 160 

12. Tex —^Kuhlmann v. Drainage 
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Dist No. 12 of Hams County, Civ'. 
App, 51 S W 2d 784, error lefused 

13. Tex —Kuhlmann v I>rainage 
Dist No 12 of Harris Counl>, su¬ 
pra—Morrow v Russell, Civ App , 
17 S W 2d 109 

14. Te.x:—Morrow v. Russell, su¬ 
pra 

15. U S —Kersh Lake Drainage 

I^ist of Jefferson, Lincoln and 
Desha Counties v. Johnson, Ark., 
60 S Ct 640, 309 U S 485. 84 L. 
Ed 881, 128 A L R 386, affirming 
Johnson v Kersh Lake Drainage 
Dist. 131 SW2d 620. 198 Ark. 

743. 132 SW.2d 658, 198 Ark 743, 
certiorari granted Ker.sh Lake 
Drainage Dist v Johnson, 60 S Ct. 
468, 309 US 642, 84 L Ed 906, 

rehearing denied 60 S Ct 886. 309 
U S 699, 84 L Ed 1037 

16. Ind —Davis v Lake Shore, etc., 
R Co. 16 NE 639, 114 Ind 364 

17. Mich.—Palmer v. Rich, 12 Mich. 
414. 

IS. Mich —Barker v. Vern.on Tp., 30 
NW 176, 63 Mich. 516. 

19. Mich.—Emerson v Walker Tp., 
80 N.W. 92, 63 Mich 483. 
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affected but where the relief sought is against 
an alleged illegal assessment common to all the 
plaintiffs, injuriously affecting all, and with common 
relief demanded for all, they may unite in one ac- 
tion.2i 

c. Conditions Precedent 

Payment of the assessment Is a condition preceaent 
to granting equitable relief against a drainage assess¬ 
ment. 

The collection of a drainage assessment will not 
be enjoined unless the party complaining has paid 
the assessment questioned,particularly where 
statutes so provide.23 

d. Pleading 

In proceedings for equitable relief from drainage as¬ 
sessments the petition must allege the absolute invalidity 
of the assessment, and the averments of the petition 
must be supported by proof. A demurrer by one or more 
of several defendants inures to the benefit of all. 

The petition must contain allegations showing 
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that the assessment is absolutely invalid and void.^^ 
The absence of proof to sustain the allegations of 
the pleadings is fatal. 2 ** A demurrer by one or 
more of several defendants inures to the benefit of 
the other defendants, and the failure of such other 
defendants to appear and plead does not justify 
granting the relief requested.’® Where an injunc¬ 
tion suit IS filed against the sheriff and drainage cer¬ 
tificate holders to restrain a sale of lands for drain¬ 
age assessments, and the sheriff fails to file an an¬ 
swer, the certificate holders may answer in the name 
of the sheriff where they give a bond to indemnify 

the sheriff. 2 7 

e. Defenses 

Suits for equitable relief from drainage assessments 
must be timely brought, and must not be premature. Pe¬ 
titioners who fail to raise objections to the assessment 
are estopped to seek relief in equity. 

In some jurisdictions suits to enjoin or set aside 
drainage assessments must be brought within a time 
specified by statute,’^ but such statutory limitations 


20 . Ind —.Tones v Cardwell, 98 Ind 
3^1 

Mkh—IJarker v Vernon Tp , 30 N 
W 175, 63 Mith 516. 519 
Existence of a remedy by affidavit 
of lUeerality in favor of each Indi¬ 
vidual landowner would not prevent 
several owners from Joininp: in in- 
jiimtiun suit ~ Hoard of Draintipre 
<\>rrrrs of New River Diainag-e Dist 
V Arnold, 120 SE ,310. 156 Ga 

7J3 

21. Ga—IlonTd of Drain.ag:e Com’rs 
of New River Draindjyre Dist v. 
Arnold, supra 

19 C J p 71S note 65 

22. Tnd—Smith v I^yle, 88 NE 
733, 44 IndApp 150 

23. Neb —Richardson County v 

Drainage Dist No 1 of Ku hardson 
County, 204 N W. 376, 113 Neb 

662 

Interest 

Where a landowner against whom 
benefits had been assessed sued to 
restrain the commissionets of a dis¬ 
trict from issuing bonds or incur¬ 
ring any indebtedness which could 
not be paid within the limits ot the 
assessed benefits, but did not tender 
the amount of his assessment of 
benefits, he was in no position to 
complain that the assessment of ben¬ 
efits bore interest—Pfeiffer v. Ber- 
tig, 217 S.W 791, 141 Ark 531. 

24. Pla—^Atlantic Land & Improve¬ 
ment Co. V. Peace Creek Drainage 
Dist, 185 So. 618, 135 Fla 694. 

Iowa —Bradley v. Appanoose Coun¬ 
ty, Iowa, Drainage Dist. No. 1, 200 
NW. 216, 199 Iowa 317. 

19 C.J. p 747 note 64 [iJ. 


Allegution of lack of benefit 

(1) M«'r«^ allegation that the im¬ 
provement will not benelit the lands 
of petitioner is in«<uflnieient 

Fla—Martin v Dade Muck Land 
Co, 116 So 449, Fla 5.30, appe.al 
dismissed M B Garris I’roperties 
V Martin. 49 S Ct 25 278 U S 560, 
73 L Ed 505—Bannerman v Catts, 
85 So 336, 80 Fla 170 
Ohio—Anderson v Vill.ige of Hicks- 
ville, 4 Ohio Nf*.NS. .545 

(2) The rea.son is that a k gislative 
determination as to benelits is not 
subject to mere general allegations 
of no benefits at least in the absence 
of specific allegations showing there 
could ba\e been no com livable rca- 
.sonable bn sis for the legislative de¬ 
termination—Alartin v D.ide Muck 
Land Co , supra. 

(3) So a bill containing allegations 
that a portion of the improvement 
affecting petitioner has been aban- 
doiu d without any benefits to peti¬ 
tioner justifies equitable lelicf — 
Huey V Board of Drainage Com'rs of 
McCracken County, 15 S W 2d 4.51, 
228 Ky 633 

Oenei'ial allegations of frond, un¬ 
accompanied b> a specific show'ing 
to support them, are insufficient in 
a suit to compel diamage district 
commissioners to make a new clas¬ 
sification of lands and to restrain 
them from expending money for a 
certain purpose and levying assess¬ 
ments—Hamilton v Vermilion Spec 
Dram Dist, 146 Ill App 84. 

Petition, held sufficient 

Ga.—Hewcll v Smith, 166 S E 664, 
175 Ga 879 

Ind —Marshall v. Watkins, 18 N E 
2d 954, 106 IndApp. 235. 
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La —Dusenbury v Board of Com’rs 
for St Tarnmanj Drainage Dist. 
No 2. 182 So 719, 190 La 694, 
transferred see, App, 178 So 637. 
Petition held insufficient 
Fla—Mai tin v Dade Muck Land 
Co, 116 So 449, 95 Fla 530. ap¬ 
peal di.smiss(‘d M B Garris Prop¬ 
erties V Marlin, 49 S Ct 25, 278 
IT S 560, 73 L Ed 50.5 
Ind—Smith v i’yle, S8 N E 733, 44 
Tnd App 150 

Iowa—Br.adky v Appanoose Coun- 
l>, Iowa, Drainage Dist, No. 1, 
200 NW 216. 199 Iowa 317 
NM—Strickland v Ellett, 199 P. 
lOK,. 27 N M 238 

SD—Lake Coiinlv'^ v Orland Tp., 
Lake County 2.39 N W 852 59 S. 

D 310 affirmed 240 NW 861, 59 
S D 499 

25. Cal —Luekehe v Reclamation 
Dist No 2054, 238 P 760, 73 Cal. 
App 361 

Objections 

I’iainlifC was not entitled to re¬ 
cover, wlore there was no shciw'ing 
that wiitlcn objection to the assess¬ 
ment was made before a heafing of 
the supervisors in the manner re- 
cjuired by statute —Luekehe v Rec¬ 
lamation Dist No 2054, supra 

23. Ga—Witherow v. Board of 
Drainage Com’rs of Powder 

Springs Creek Diamage Dist No. 
2. 117 SE 329. 155 Ga 470 

27. Miss —Bradford v. Creekmore, 
107 So 524, 142 Miss 565 

28. US—^Kansas City, Mo, v Fair¬ 

fax Drainage Dist of Wyandotte 
County. Kan, CCA Kan. 31 F. 

2d 357, reversing, D C. Fairfax 
Drainage Dist. of Wyandotte 
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are inapplicable to special assessments which are en¬ 
tirely illegal 29 While suits in a federal court to 
enjoin drainage assessment proceedings on the 
ground that they were untiiUhorized are not prema¬ 
ture although brought before the assessments viere 
made, as stated in Actions § 127 a, the determination 
in a suit to enjoin an assessment for an unauthor¬ 
ized drainage scheme that certain land will not be 
benefited is premature, where at the time of the 
suit no assessment h.is been made 20 Likewise an 
action to vacate and set aside an assessment, brought 
before bonds have issued and before assessments 
have been placed on the ditch duplicates and at a 


time when the collector has no duty other than to 
accept voluntary payments, is premature.21 A land¬ 
owner who acquiesces in the proceedings and delays 
raising any objections to an assessment against his 
lands until the drain is nearly or entirely complet¬ 
ed, or the expenses of construction are incurred, 
will be estopped to seek relief in equity,22 unless 
there was no necessity for an objection.22 This 
doctrine applies as w^ell to a purchaser of the land 
so that the failure of the landowner to file objec¬ 
tions until the work has been completed estops the 
purchaser.24 However, the mere voluntary ap¬ 
pearance of the landowner in the proceedings for 


Countv, Kan. v Kansns Citv, Mo. 
27 F 2d 013. c<*rtiorari denied Kan¬ 
sas ("itv. Mo, V Dlst of \V\.in- 
dotte County, Kan. 50 SCI 237, 
281 rS 722. 74 Kd 1140 
Aik — Hoi^ell V White River Revee 
Hist, 295 S W' 381. 174 Ark 381 
Kan—^Atchi'^oii. etc, R. Co v Mont¬ 
gomery County, 144 P. 209, 93 

Kan 319 

La—Chiara v Lafourche-Terrehonne 
Drainage Dist 105 So 418. 159 

La 4 22—Hubert v. Vial, 84 So 
901, 147 La 355 

Thirty days after conflrmattou of 
assessor’s report 

U S —^Kan’aas City, Mo v. Fairfax 
Drainage Hist of Wyandotte Coun¬ 
ty, Kan , CCA Kan . 34 F 2d 357, 
reversing, DC, Fairfax Drainage 
Hist of Wyandotte County, Kan 
V. Kansas City, Mo., 27 F 2d 613, 
and certiorari denied I^ansas City, 
Mo V. Fairfax Drainage Dist of 
Wyandotte County, Kan, 50 S Ct 
237, 281 US 722, 74 L Ed 1140. 
Sixty days following date of pnhlica. 
tlon of resolution 

La—Hubert v Vial, 84 So 901, 147 
La 355 

In Florida^ in view of Rev Gen St 
§ 2927, providing that the state 

board of education is not affected by 
the statutory provisions of limita¬ 
tions, where such board sues Febr 
9, 1926, to quiet title against drain¬ 
age tax deed filed for retold April 24, 
1925, it IS not guilty of laches — 
Southern Drainage Dist v. State. 112 
So 561, 93 F^la 675 
Statutes inapplicable 

(3) A statutory limitation as to 
suits to attack the legality of the 
drainage district does not apply to a 
suit to annul a tax sale —Dusenbury 
V. Board of Com’rs for St Tarnmanv 
Drainage Dist No 2, 182 So 719. 190 
La 694, transferred, see, App , 178 
So 637. 

(2) Likewise a statutory limita¬ 
tion for appealing from the judgment 
homologating the report of apprais¬ 
ers IS not applicable to such an 
annulment suit —Dusenbury v Board 
of Com’rs for St Tammany Drainage 
Dist. No 2, supra. 


29. US—Kansas City, Mo. v Fair¬ 
fax Drainage I>,st of Wvandotte 
Countv. Kan, C C A Kan , 31 F 2d 
357. reversing DC Fairfax Diain- 
age Dist of Wv'andotle Countx 
Kan , V Kansas City, Mo , 27 F 2d 
613, and leitiorari denied Kansas 
City, Mo . V Fairfax Drainagt 
I>i*?t of Wyandotte County. Kan. 
50 set 237 281 US 722. 7i L Ed 
1140 

Kan —Atchison, etc . R Co v Mont¬ 
gomery County', 144 P 209, 93 Kan 
319 

30. Ark—Cypress Creek Drain Dist 
V Wolfe, 158 SW 960, 109 Ark 
60 . 

31. Ind—Traders’ Loan & Inv Co 
v Ilouchins, 144 N E. 879, 195 Ind 
25G 

32. US—P**pper v. Scott, CCA 
Ark, 53 F 2d 202—Betk v Missouri 
Valley Drainage Dist of Holt 
County. CCA Mo, 46 F 2d 6 52. 
84 ALR 1089, certiorari denied 
52 set 7. 284 US 618, 76 L Ed 
527—Bartlett Trust Co v Elliott, 
D C Mo.. 30 F 2d 700, affirmed, C C 
A., 40 F2d 351 

Cal—Rlchaidson v Browning, 214 
P 281. 61 Cal App 110 

Ga—Board of Drainage Com’rs of 
New River Drainage Dist. v 
Arnold. 120 SE 310. 156 Ga 733 
—Witherow v Board of Drainage 
Com’rs of Powder Springs Creek 
Drainage Dist No. 2. 117 S E 329, 
155 Ga 476 

Idaho —Hemenway v. Craney, 208 P 
407, 36 Idaho 11 

Mn.h —Stellwagen v Dingman, 200 
NW 983, 229 Mich 159—I'ere 

Marquette Ry Co v Fuller, 198 N 
W 199, 226 Mich 491 

ND—Barnes v Cass County, 228 
N.W 839. 59 N D. 135 

Ohio—Ammon v Horn, 29 Ohio C A. 
246—Glove v County Com’rs of 
Delaware County, 5 Ohio N P ,N S , 
521 

SD—Gilseth V Risty, 193 NW 132, 
46 S D 374, error dismissed 45 S 
Ct. 461, 267 US 584, 69 L Ed 799 

Tex.—^Kuhlmann v Drainage Dist. 
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No 12 of Harris Countv Civ App. 

53 S W^ 2d 784, error refused 
19 CJ p 74 8 note 59 
Administrative relief 

Landowni'r, if aggrieved, must 
avail himsi If of administrative rem- 
edv' afforded by statutes authorizing 
organization of drainage dist lift, 
otherwise he cannot be heard to as¬ 
sert invalidity of assessment—Bt(k 
v Missouri Valley Drainage Dist of 
Holt County, 46 F 2d 6.?J. 84 ALR 
1089, certiorari denied 52 S Ct. 7, 284 
U S 638, 76 L Ed 527 
Objections 

No objections to the assessment 
are available, except sut h as have 
already been presented in writing to 
the board, unless they go to jui is- 
diction and render proceedings whol¬ 
ly void—Luckehe v Reelamation 
Dist No 2054, 238 P. 760, 73 Cal 
App 361 

Conduct prior to notice of assess¬ 
ment 

Conduet of landowners outside of 
original drainage disti ic ts, before no¬ 
tice of assessment of benefits was 
published, does not estop them from 
seeking injunction against apportion¬ 
ment of assessments —Risty v Chi¬ 
cago, R I & P Ry Co . S D , 46 S Ct 
236, 270 US 378. 70 L Ed 641, af¬ 
firming in part and reversing in part, 
CCA, 297 F 710, which affirmed. 
D C, Chicago, R 1. & I*. Ry. Co v. 
Risty, 282 F 364 

Seasonable complaint 

Where plaintiff seasonably called 
attention to a jurisdictional defect in 
a proceeding to asse.ss benefits and 
damages from the construction of a 
drain, and protested on appeal, taken 
before the work was begun, he is 
not guilty of such laches as to de¬ 
feat his right to equitable relief 
against the assessment—Guenther 
v Rutkowski, 3 85 N W. 639, 176 Wis. 
180. 

33. La—Dusenbury v. Board of 

Com’rs for St Tammany Drainage 

Dist No 2. 182 So 719. 190 La. 

694, transferred 178 So. 637 

34. U S —Bartlett Trust Co. v. El- 
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hearing objections to the assessment, and failure to 
appeal from such determination, does not preclude 
an in junctional remedy against the assessment.^^ 
In some jurisdictions statutes prohibit maintenance 
of the action in the absence of presentation of ob¬ 
jections to the proper board and a ruling of such 
board A petitioner in an equitable action to de¬ 
termine adverse claims, having actual knowledge 
for a number of years of the construction of the 
drain, and accepting the benefit of the drain, and 
failing to show wliat the proper assessment should 
be and not tendering payment for the benefit re¬ 
ceived, is giiilt> of laches and cannot have the as¬ 
sessment set aside. 

f. Evidence 

In proceedings in equity against drainage assess¬ 
ments a presumption exists in favor of the assessment, 
and petitioner has the burden of proof. Drainage records 
are admissible in evidence. 

In a suit to s(.t aside* and cancel a drainage as¬ 
sessment, in the absence of evidence to the con¬ 
trary it will be iiresumed that the actions of the 
officials in making the assessment wa*rc proper 
The findings of siiper\ isors levying a special tax for 
drainage improvements are presumptively w'arrant- 
cd,3^ and the burden is on a landowuier seeking eq¬ 
uitable relief to show the invalidity of the assess- 
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ment.^® In a suit to resist payment of a special 
assessment where a resolution of the district levy¬ 
ing the assessment is printed on a supplement or 
additional sheet folded with the regular part of the 
journal, complainants will be presumed to have re- 
cci\td such supplement.'*^ 

In an action to vacate a drainage assessment the 
files and pre^ccedings in the county auditor's office 
relating to the establishment of the ditch,'*2 the 
diamage record book ^2 judgment roll in a 

jirior action by another plaintiff against the same 
defendant, in wdiich the ditch was declared ille¬ 
gal,'*'* are admissible in evidence. However, in¬ 
competent evidence is inadmissible, such as evi¬ 
dence as to the benefits presumed to have been de¬ 
rived by the formation and assessment of the dis¬ 
trict '*•'" 

Questions as to the sufficiency or insufficiency of 
the evidence have been adjudicated.^® 

g. Judgment or Decree 

In suits for equitable relief against drainage assess¬ 
ments damages may be awarded, but the court need not 
determine the correct assessment, and will not order a 
refund of overpayment of costs and expenses. 

Where injunction is granted the court need not 
determine the proper amount to be assessed.^7 in 


holt. nrjMo, 30 F 2d 700. afTirmed, 
C* <-’ A , 40 F2d ‘^'■>1 

Ky—(Joodman \ Hoard of Drainage 
C'om’rs of Al< ('nu krn Countv, 
Ma\fi(ld (’’ret k Drairiafre Dist No 
1, 16 S W 2d 1036, 22«l Kv 189 

35. Iowa—ChicaKo & N W Ry Co 

V Sedj^wiok. 213 N AV 135. 203 

Iowa 726 

36. Cal—Rut k«"he v Reclamation 
Dist Nti 2054. 238 1* 760, 73 Cal 
App 3bl 

37. N r> —Northern Pae Ry Co v 
Sargent County, 174 N W. 811. 43 
ND 3 56 

38. —Ilershey v Ret lamation 
Dist No 108, 254 V 512. 200 Cal 
050. followed in Rit)wning \ Ret- 
lamation Dist No 108, 254 P 551. 
200 Cal 799, two cases 

Computation of Interest 

In absence of evidence to contrary, 
oflit ers of reclamation district may 
be presiimt'd to have computed in- 
teiest legallv in as-^t .«?sing landowrn- 
eis—Ilershey v Reelamatioii Dist 
No. 3 08, supra 

39. Iowa—Plummc I v Pitt, 149 N 
W 878. 167 low'a 632. 

40. Ky—Porter v. Moore, 252 SW 
97, 200 Ky. 95 

19 CJ p 748 note 68. 

Absence of notice of making of as¬ 
sessment roll 

Plaintiff has the burden of prov¬ 


ing absent e of notice of making of i 
the a.ssessment roll, as alleged in the j 
petition —l*orter v Moore, supra 

]kick of confirmation of assessment 
roll 

An allegation in the petition that 
the assessment roll was not con- 
fiimed mu.st be supported by pioof 
by plaintifC —l*orter v Moore, supra 
Want of jurisdiction in drainage 
proceeding must be affii matively 
proved—Village of Claw'son v Van 
Wagoner. 255 N W 743, 268 Mich 
148 

Want of special benefit 

Burden is on railroad, assessed by 
diainage disliict more heavilv than 
other property to shtiw w’^ant of 
special bentfit tt» it justifying heavi¬ 
er assessment —Oregon-AVashirigton 
R & Nav Co V Boaid of Com'is of 
Yakima County, 175 P 37, 103 Wash 
480 

41. La—Hubert v Vial, 84 So 901 , 
147 La 355 

48. Minn—Gourd v Mi»rrison Coun¬ 
ty. 136 N \V 871, 118 Minn 294 

43. Iowa—^Whisenand v Van Clark, 
288 NW 915. 227 Iowa 800 

44. Minn —Gourd v. Morrison Coun¬ 
ty. 136 NW 874, 118 Minn 294. 

46. Cal.—Luekehe v. Rec'lamation 
Dist. No 2054, 238 P. 760, 73 Cal 
App. 361. 


Reason for role 

The determination as to benefits 
made in proceedings for the forma¬ 
tion of the district is res judicata — 
I^uckehe v Reclamation Dist No 
2054, supra. 

46. Rvidence field snfliclent 

U S —Kansas City Life Ins Co. v. 
Chicot Countv* Drainage Dist, CC 
A Ark , 5 F 2d 605 

Fla—Burnett x Greene, 122 So 570, 
97 Fla 1007, 69 A L.R 244 
Ga —Andrews v Moss, 129 S E. 62, 
ICO Ga 793 

Svidence field insuilicient 

Ark—Gretn v Wulff Drainage Dist 
No 4, 104 S W 2d 1076, 193 Ark 
3 087 

Iowa—Payne v Missouri Valley 
Drainage Dist No 1, 272 NW 618. 
223 Iowa 631 

Kan —Atchison, T & S F. Ry Co 
\ Drainage Dist No 1 of Lyon 
County, 1 P2d 253, 133 Kan 586, 
82 A L R 552 

N D—Barnes v Cass County, 228 N 
W 839, 59 ND. 135 
AVash —Northern I'ae Ry Co v. 
Board of County Com'rs of Yakima 
County, 181 P 868. 107 Wash 264 

47. U S —Straight Creek Drainage 
Dist No 2 of Jackson County, 
Kan. V. Chicago, R I & 1* Ry. 
Co, C C.A Kan . 36 F 2d 650, af- 

I firming. DC, In re Chicago, R. I. 

I & P. Ry. Co. 28 F.2d 56. 
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a suit to enjoin the collection of an assessment, the 
court will not decree the return of overpayments 
of costs and expenses.^* Where statutory provi¬ 
sions for record of the drainage proceedings have 
not been complied with, the court may direct re¬ 
cording in compliance with the statute.^^ Where 
a court of equity takes jurisdiction to set aside and 
cancel an illegal drainage assessment and to re¬ 
strain collection of the assessment, it also has juris¬ 
diction to aw’ard damages to the landowMicr,^^ and, 
if a temporary injunction is dissolved, damages 
against the petitioner may be aw^arded.^i The ap¬ 
pointment of a receiver for the drainage board, 
without a hearing and without sufficient grounds 
upon which to base the appointment of a receiver 
without a hearing, is improper.^2 

h. Costs 

Costs Incurred In a suit to enjoin enforcement of a 
drainage assessment prior to the enactment of a curative 
statute cannot be awarded. 

Where a suit to restrain enforcement of an as¬ 


sessment was brought before the enactment of a 
statute validating assessments theretofore levied, 
plaintiff cannot be held liable for any costs incurred 
prior to the time the curative act became effec¬ 
tive 

§76. Reassessment or Additional Assess¬ 
ment 

a. In general 

b. Proceedings 

a. In General 

Ordinarily, under the various statutes, the drainage 
authorities are not confined to a single assessment; but, if 
the first assessment does not prove sufficient, an addi¬ 
tional levy may be levied to the extent of the benefits con¬ 
ferred to the land by the drain. 

As a general rule, before there can be a reas¬ 
sessment of benefits by a drainage district, or the 
levy of an additional assessment by such a district, 
authority therefor must be found in the controlling 
statutes,although it has been held that in a prop- 


season for rule 

Decree enjoining tax levy under 
excea«!ive assf'ssmont of railway 
propi rtv for creek drainage does not 
preclude lawful assessment by statu¬ 
tory commission—Straight Creek 
Drainage Dist No 2 of Jackson 
County, Kan , v Chicago, R. I & P. 
Ry. Co., supra 

48. Ga —Got)lab> v Board of Drain¬ 
age Corn’rs of Ccclsr Creek Drain¬ 
age Dist, 119 SK 644, 156 Ga 213 

49. NC—Daugherty v Commis¬ 
sioners of MoselV Creek Diainage 
Dist, 110 SE 853, 183 NC 149 

60. Ark—Piotho v Williams, 229 
S.W. 38, 147 Ark 535 

51. Miss —Ja< kst>n & E Hy Co. v 
Burns, 113 Ko 9(»S, 118 Miss 7, 
error and cutioraii denud 4 9 S Ct. 
27, 278 I S 562, 73 D Ed 506. 

52. Ga—Btmrd of Com’fs of Kettle 
Creek Diainage Dist v Municipal 
Securities Coipoiation of Chicago, 
131 S E 19.5, 161 Ga 634 

53. Ark — Davies v Chicot County 
Drain Ihst , 166 S W 170, 112 Ark 
357. 

54. Fla—Halifax Drainage Dist. of 
Volusia County v State, 1S5 So 
123, J34 Fla 471 

Miss—^IVhite v Lake Cormorant 
Drainage Dist, 94 So 235, 130 

Miss. 351—Gum llidge Drainage 
Dist \ Clark & Parker, 86 So 
859, 124 Miss 382 
Bgual to actvbal benefit 

In the absence of statutory provi¬ 
sion therefor, landowners are not 
liable for additional assessments 
equal to the amount of actual bene¬ 
fits inuring to their respective par¬ 


cels of land—Straus v. Ketchen, 28 
P2d 824, 54 Idaho 66. 

Porm of bond as prescribed by 
statute issued by drainage district 
providing “for the lev>ing of such 
other and further assessments as are 
authorized by law" did not confer ju¬ 
risdiction on the district to maki* a 
second and supplemental assessnn nt, 
since the provision merely contem¬ 
plated the exercise of such outhoiit> 
as was ccmferitd under other statu¬ 
tory provisions—Barrett v Board of 
Com’is of Tulsa County, 90 P 2d 442, 
185 Okl. 111. 

Inadequate to pay cost 

Th< mere fact that the total bene¬ 
fit issessment proves inadeciuate to 
finance the cost of construction oi 
to pay bonds issued for that puri)ose 
Will not authorize an increase in the 
assessment —State cx rel, Sturdivant 
Bank v Little Itivcr Drainage Dist, 
68 S.W.2d 671, 334 Mo. 763. 

Pinal Judgment 

(1) Wheie the county court con¬ 
firmed the final report of the viewers 
and engineer, and fixed the annual 
late thereon, it became a final judg¬ 
ment, and when the court adjourned 
for that term, in the absence of stat¬ 
utory authorization, it no longer had 
authority to modify its jirevious 
judgment—State ex rel and to Use 
€»f Broughton v Oliver, 208 S W. 112, 
202 Mo App 527—19 C.J. p 748 note 
74 lb] 

(2) A final Judgment that defond¬ 
ant’s pioperty included in the orig¬ 
inal territory of the district was not 
benefited is not res judicata that 
other property not included in the 
original territory would not be bene- 


filed by the plan orlginallv adopted 
—Mingo Drainage Dist v St. Louis- 
San Francisco Ry Co, Mo App, 281 
SW. 60. 

Xievy ou diBSolutiou 

Where neither original nor amend¬ 
ed plan for reclamation by drain¬ 
age district was ever approved by 
court, and no drainage woik. drains 
or reclamation stiut'tuics, «ind no 
assessment or ascertainment of bene¬ 
fits and damagf s were ever made, 
and no dissolution of the district 
was ev'er ordered by c ourt, the super¬ 
visors of district had no authority 
to levy an addiLional tax to pay a 
judgment against district for legal 
and engineering services under a 
statute providing for ltv>ing of as¬ 
sessments on dissolution of district 
on petition of owners of majority of 
actes of land within district filed in 
district, nor under a statute prc>vid- 
ing for levying assessments on dis¬ 
solution of district by couit or¬ 
der—Bushncll \. Mississippi Ac Fox 
River Drainage Dist of Clark Coun¬ 
ty. Ill SW'^2d 946, 233 Mo App 921 
transferred, see 102 S W” 2d 871, 340 
Mo 81?. 

Organiziagr expenses 

A statute authorizing supervisors 
of drainage district to levy a uni¬ 
form tax not exc'*edlng fifty cents 
per acre to pay organizing expenses 
was intended to limit supervisors 
strictly to fifty cents per acre for 
organizing purposes, and after super¬ 
visors once exhausted power granted, 
they could not levy an additional tax 
to pay judgment for engineering and 
legal services.—Bushnell v. Missis¬ 
sippi & Fox River Drainage Dist. of 
Clark County, supra. 
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er case a landowner may be estopped to question 
the validity of an additional assessment.55 Ordi¬ 
narily, under the various statutes, in providing for 
the construction of a system of drainage, the drain¬ 
age authorities are not confined to a single assess- 
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ment, but if the first assessment does not prove suf¬ 
ficient to complete and maintain the proposed work 
an additional one may be levied.^® Under some 
statutes, where the original plan is found deficient, 
an additional assessment may be made to make the 


statute authorizing additional as- 
sessment held invalid 

Okl —Barrett v. Board of Com’rs of 
Tulsa County, 90 P.2d 442, 185 
Or 111. 

Supplementing call 

Particular statute construed as to 
method of supplementing call for an 
ini'tcillmcnt to pay interest coupons 
falling due in case the amount rea- 
lizc'd from the call proved insuffi¬ 
cient, which, under the statute, might 
require an additional or supplemental 
assessment —Cooper v. Gibson, 24 P. 
2d 952, 133 CalApp. 522. 

55. Receipt of heneflts 

(1) Bandowners acciuiescing In ad¬ 
ditional expenditures over original 
tost of construction and receiving 
bfiifflts without protest are estopped 
to prevent additional assessment — 
In re Lower Baiahoo River Drain¬ 
age Di.st., 225 N.W. 331, 199 Wls. 230, 
63 A.LR. 1165 

(2) Landowners agreeing not to 
consider voluntary subscriptions as 
part of cost of constructing drainage 
ditch to keep cost within benefits, 
and receiving benefits, were estopped 
to claim scheme was fraudulent or 
final additional assessment void — 
In re Lower Baraboo River Drainage 
Dist, supra. 

Provlsiou iu houd 

That Legislature provided for fur¬ 
ther assessments to pay interest of 
bonds, but not principal, could not 
dcstioy effect of a provision in the 
bond authorizing further assessments 
for pa>mcnt thereof.—In re Dancy 
Diainagc Dist, 208 N.W. 479, 190 
Wit, 327. 

5®. Cal —Morris v. Gibson, 87 P.2d 
37, 30 Cal App 2d 684. 

Pla—Halifax Drainage Dist. of Vo¬ 
lusia County V. State, 185 So. 123, 
134 Fla 471. 

Ill —Bajr Bottoms Drainage Dist. v. 

Stokes, 125 NE. 716, 291 Ill 68 
Iiid—Higgins V. Swygman, 141 N.E 
788. 191 Ind. 1. 

Ky—McKinney v. Holt, 277 S W. 851, 
211 Kv 512. 

Mich —Thomas v Sullivan, 202 N.W. 
996, 230 Mich. 108—Nash v. Robin¬ 
son, 197 N.W. 522, 226 Mich. 146 
Miss-^-Anderson v. McKee, 179 So. 
858, 182 Miss. 156—^Anderson v. 

Robins. 137 So. 476, 161 Miss 604. 
Mo —State ex rel. Ross, to Use of 
Drainage District No 6 of Pemi¬ 
scot County, V Criddle, 85 S.W. 
2d 77, 3.10 Mo. 1229—Cunningham 
Realty Co. v Drainage Dist No 
6, of Pemiscot County, 40 S W 2d 
1086. 226 Mo App. 1. 


Wis —In re Farm Drainage Dist 
No. 1. Waupaca County, 287 N W 
806. 232 Wi.s 455—In re Wood 

County Drainage Dist, 230 NW 
57, 201 Wis 368, followtd in Re 
Cranlierry Cicek Drainage Dist , 
230 NW. 59. 201 Wis 37.t—In re 
Dancy Drainagi Dist, 208 NW 
479, 190 Wis 327 
19 C J p 748 note 74 

Xilmitatlon in decree authorizing 
original assessment was held unau¬ 
thorized and not to prevent addition¬ 
al assessment—Brite Grubbs, 234 
S.W. 759, 144 Tcnn 647. 

Order denying additional assezB- 
ment for drainage ditch because 
completion of project was not feasi¬ 
ble was not res judicata in action in¬ 
volving .idditional assessments for 
expenditures already incurred —In re 
Lower Baraboo River Drainage Dist, 
225 NW. 331, 199 Wis. 230, 63 A L R 
1165 

Railroad company may be assessed 
for Its full pro rata share of the 
total cost of the improvement, even 
though additional levies arc neces¬ 
sary—Chicago, M & St. P Ry Co 
V Mosquito Drainage Dist of Ilar- 
ri.son County, 180 N.W 170, 190 Iowa 
162 

Statutes construed 

(1) Statute held not to limit re¬ 
assessments to districts funding or 
refunding bonded indebtedness — 
I>rainage Dist No 18 v McMeen, 39 
S.W 2d 713, 183 Ark 984. 

(2) Statute providing for addi¬ 
tional a.«;sessment for drainage ditch 
construftion does not prohibit fur¬ 
ther construction before levy of ad¬ 
ditional assessment, or prevent fui- 
ther liability without additional or¬ 
der for assessment—In re Lower 
Baraboo River Drainage Dist , 225 N 
W 331, 199 Wis 230, 63 ALR 3165 

(3) The statutes authorizing spe¬ 
cial drainage asstssments pa>able in 
annual installments “lor a peiiod 
not to exceed 25 ><*ars“ manifest in¬ 
tent that district’s indebtedness shall 
be paid so long as unexhau.sted as¬ 
sessed benefits against the lands rt- 
main. and where assessments were 
insufficient to pay bonds after twen¬ 
ty-five annual levies but assessed 
benefits remained, bondholder could 
compel levy of additional assessment 
—Western Clay Drainage Dist v 
Sprague, 123 S W 2d 518, 197 Ark 
486 

(4) The purpose of the act au¬ 
thorizing governing authority of 
drainage district to incur additional 
indebtedness and levy additional ad 

455 


valorem tax without submission to 
property taxpayei s to < omplete any 
‘^V'stem of gravity drainage, eighty 
per cent of which has been com- 
pleti d at time of Incurring addition¬ 
al indebtedness, provided new work 
does not amount to more than twen¬ 
ty per cent is to obviate an elec¬ 
tion under circumstances described 
in the act —Slate ex rel Howard 
Konv'on Dredging Co v Miller Grav¬ 
ity Drainage Dist No. 3, 192 So 529, 
193 La 915. 

(6) The statute authorizing a 
hoard of supervisors of a drainage 
district to make additional levies of 
taxes if It IS found that amount of 
total tax levied under statute con¬ 
cerning duty of board to levy a 
lax on property to which benefits 
have been asscs.scd is insufficient to 
pay cost of woiks set out in plan 
fur reclamation, has no application 
to maintenance taxes—Graves v. 
Little Tarkio Drainage Dist. No. 1, 
Mo, 134 SW2d 70. 

(6) Under statute providing that 
if proceeds of tax on land within a 
drainage district “when" collected 
are insufficient to pay principal and 
int<*rcst of drainage bonds sold, a 
new apportionment of tax may be 
made and other bonds issued and 
sold the quoted word should be given 
a m€*aiiing equivalent to “if”—Hartz 
v Truckenmilkr, Iowa, 293 N.W. 
568 

(7) Statute held not repealed by 

later act—Diainage Dist. No. 18 v. 
McMeen. 39 S W 2d 713, 183 Ark. 

98 I 

(8) Statute held retrospective In 
operation and to warrant additional 

.s.snienls to pav bonds issued be¬ 
fore its i‘natlment—Whitfield v. 
Grimes, low'a, 294 N W. 346 

(9) Statute held prospective in op- 
eraiicm and inapplicable to extra 
w'ork performed before Its enact¬ 
ment— Stale ex rel Howard Ken¬ 
yon Diedging Co. v Miller Gravity 
Diainage Dist No 3, 192 So 529, 193 
La 915. 

(10) Other statutes construed. 

Fla—State ex rel Neafle v. Board of 

Corn'rs of Everglades Drainage 

Dist, 190 So 712 

Iowa—Hartz v. Truckenmiller, 293 

N W 568. 

19 CJ. p 748 note 74 [b]. 

Statntes held valid 

Ark—Drainage Dist No 18 v. Mc¬ 
Meen, 39 SW2d 713, 183 Ark 984. 
Mo —State ex rel Ross, to Use of 

Drainage District No 8 of l*emi- 

scot County, v. General American 
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necessary changes,®^ but under such a statute the 
commissioners have no authority to levy a new as¬ 
sessment to deepen and widen ditchcb previously 
constructed which are found to be sufficient for the 
original purpose of the district, and will continue 
to be so if cleaned out Under some statutes, an 
additional assessment may be made to construct a 
new ditch which will more effectively drain the 
lands, and also provide drainage for other lands not 
provided for by the first ditch 59 A reassessment 
may be made to correct a mistake in the original 
assessment,®® or where the original assessment is 


held invalid,®^ or where, after the drain is complet¬ 
ed, or partially completed, the proceedings are de¬ 
clared void for any cause that would not deprive 
the commissioner of jurisdiction.®2 A statute au¬ 
thorizing an assessment for the completion of the 
work if the original assessment proves inadequate 
does not authorize an assessment many years after 
the completion of the work for the purchase of a 
right of way and the widening of a ditch.®3 
Commissioners have no power to levy an addi¬ 
tional assessment to replace funds wrongfully di¬ 
verted or misapplied,®^ nor for the purpose of col- 


Life Ins. Co., 85 S.W.2d 68, 336 

Mo 829 

19 CJ. p 748 note 74 [a]. 

Statutory rouedy providing" for 
sale of delinquent lands is not ex¬ 
clusive nor a condition precedent to 
pursuing remedy to secure further 
assessment to pay bonds —In re 
L)aney Drainage Dist, 208 N W. 479. 
190 Wis. 327. 

57. Ill—Re>nolds v. Milk Grove 

Spec. Dram Dist., 25 NE 516. 

134 Ill 268 

In MisaiBsippi 

(1) Prior to Hemingway Code 5 
4290, the commissioner of a drainage 
district organized under Code 19(»6 § 
16S3 et seq, Hemingway Code § 4264 
et seq, who underestimated the ex¬ 
tent of cost of proposed work, and 
thereafter contracted for additional 
work necessary, were without pow'cr 
to reasses.s the land for the pa>- 
mtnt of such additional w'oik—Gum 
Kidge Drainage Dist v Clark At 
I'arker, 86 So 859, 124 Miss 382 

(2) In order that a reassessment 
for additional work be authorized 
under Hemingway Code § 129(). the 
drainage ccuninissioners must have- 
First, underestimated the extent of 
the proposed work; and second, have 
(ontracted for the pcrfoimance of 
the additional work ne(essUat«-d 
thereby—Gum Ridge Drainage Dist 
V. Clark & Paiker, supra 

(3) This statute does not confer on 
the commissioners the right to so 
change the plans and specifications 
of the propo.se d imi>ro\ement after 
the estimated cost thereof has been 
passed on by and apportioned among 
the landowners so as malcriall> to 
increase the cost of the w-ork pro¬ 
posed. thereby necessitating a reas¬ 
sessment, simply because they deem 
such increase necessary —Gum Ridge 
Drainage Dist. v. Clark & l*arker, 
supra 

(4) The contract for the addition¬ 
al work, to sustain a reassessment, 
must have been made in accordance 
with statutory requirements —Gum 
Ridge Drainage Dist. v. Clark & 
Parker, supra. 


58. Ill.—People v. Gibson, 127 N E 
360, 293 Ill 80. 

69. Minn —In re Kandiyohi & Meek¬ 
er Counties Judicial Ditch, 163 N 
W. 13.5. 137 Minn 165 
60. Ind —Etchison Ditching Ass'n 
V Hillis. 40 Ind. 408. 

Duty to request 

If an assessment is excessive, the 
landow-’ner should promptly request 
a rea.sses.sment and the right to se¬ 
cure such a reassessment mav be 
lost by laches Ta> lor v Richard¬ 
son, 96 S E 1027. 176 NC 217. 
Ziaudg liable for deficiency 

Where a drainage asscsfenienl 
against timberland was made sep¬ 
arately against the land and against 
(he timber giow'ing thereon which 
had been leased, the deficiency re¬ 
sulting from a derision that the .is- 
.se^ament against the timber was ei- 
roneous should have been all as- 
ae.ssi'd against the land on w-hich the 
timber was growing, and not dis¬ 
tributed over all the lands of Ihf 
district—Daughtrlv v ^'ommission- 
ers of Mosely Creek Drainage Dist, 
110 SE 85 {, 183 NC 149 

61. Mich—Gray v Dingman, 271 
N W. 552, 279 Mich 62, 110 A L R 
274 

19 C J. p 749 note 78 
PomuU. final Judgment 

Where the organization of thi 
drainage distrut involved as to all 
property owners except defendant, a 
complete assessment of the property 
W’^ithin the district and a final judg¬ 
ment, a proceeding instituted m the 
county court by putihasers of the 
district’s bonds, prcdnaled on the 
theory of the right of that court to 
Set aside the formal final judgment, 
to which defendant was not a party, 
and to include it within another 
judgment purporting in all other re¬ 
spects to be only a readjudication of 
the former judgment, is not within 
the purview or scope of the statute 
relating to the organization of drain¬ 
age districts. Consequently, not¬ 
withstanding that the original as¬ 
sessment was invalid as to defend¬ 
ant, such reopening of the proceed¬ 
ings and assessment of defendant 
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w’as invalid —State ex rel Ray v 
Arcadia Timber Co, 204 S W 500, 
274 Mo 663 

Uquidation of indebtedness 

A reassessment, on an eailier as¬ 
sessment being declared invalid, 1^ a 
method of liquidating the indebted¬ 
ness of the district within the mean¬ 
ing of a statute declaring a paititu¬ 
lar statute applicable in sut h case — 
Spurrier v Neumiller, 174 1*. 318, 37 
(\il App 683 

Proceedings to obtain right of way 

Where drains have been construit- 
ed on a right of way released to the 
distiict by a landowner, who ob- 
lame-d a judgment reversing thi‘ con¬ 
firmation of the original as*?( «:snient 
a reasst ssrnent muv' be made without 
anv further proceedings to obtain a 
light of way—Moigan Creek Drain 
Dust V. Hawley, 99 N E 68, 255 III 
34 

To complete work 

A statute authorizing reas*.f'ss- 
ment for reclamation purposes tiftii 
the prior assessment has bet n de¬ 
clared invalid, is not limited to t as- 
es where the reclamation vvt»rk has 
been vornpleted, but applies to as- 
se*-sments to eornplete work—Silva 
V Retlarnation Dist No 1001, ISJ 
R 786, 41 Cal App 336 

In Oklahoma, hovvevei, it has b(*en 
held that invalid a.ssessrnents 
against lestncted Indian lands in- 
t lulled within a drainige district 
t annul be reassessed against other 
lands within the distiict against 
which there have been original valid 
assessments, for the puipose of pav¬ 
ing the bonds issued against the 
district —Rarrelt v Board of Com’rs 
of Tulsa County, 90 P 2d 442, 185 
Okl. Ill—Board of Com'rs of Kiowa 
County v Kiowa Nat Bank of Sny¬ 
der, 52 P 2d 777, 175 Okl 3 

62. Mich—Pollock V Sowers, 100 
NW 596, 137 Mich 368 

19 C J p 749 note 79. 

63. Ill —Schwartz v. Commissioners 
of Big Lake Special Drainage 
Dist. 138 NE 665, 307 Ill. 209 

64. Mich—Beach v Myll, 260 NW 

324, 264 Mich. 604—First Nat. 

Bank V. Nash, 205 N W. 127, 232 
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lecting from landowners the money which they have 
escaped payment of because of a previous addition¬ 
al levy being held invalid.®® Under some statutes, 
the records of the drainage district must show a 
deficiency of funds before an additional or supple¬ 
mental assessment can be levied.®® Under some 
statutes, It IS held that there can be no cumulative 
or additional levy on lands which have paid the 
original assessment in order to meet a deficiency 
caused by other tracts which did not pay such orig¬ 
inal assessment,®7 but under other statutes such an 
additional assessment can be levied ®® A statute, 
giving drainage commissioners power to contract 
with town authorities or a railroad company with 
reference to the proportion of an assessment about 
to be made that shall be assessed against the town 
or company, does not authorize the commissioners 
to relieve railroad companies or towns from liabili¬ 
ty for future or additional assessmeiits.®^ 

Duty to make. Until the amount which may le¬ 
gally be reassessed has been determined, the com¬ 
missioner is under no legal obligation to make an 


§ 76 

additional assessment.^® Where the drainage dis¬ 
trict has been extended, it is the duty of the com¬ 
missioners to make and approve an additional as¬ 
sessment of benefits on all of the lands of the dis¬ 
trict as extended.'^i A statute providing that, if any 
levy of assessments is not sufficient to meet the in¬ 
terest and principal of outstanding bonds, addition¬ 
al assessments may be made, has been construed as 
mandatory, since the word “may^* should be inter¬ 
preted as “shall .”'^2 

Payment of past indebtedness. The rule under 
some statutes that an assessment cannot be levied to 
pay an indebtedness already created, discussed su¬ 
pra § 59, applies to additional assessments; and a 
new assessment cannot be levied for the payment of 
past obligations,'^^ except the incidental expenses 
necessary for the preliminary work in preparing, 
spreading, and levying the second assessment,and, 
under express statute, obligations incurred for cur¬ 
rent expenses, such as commissioners* and witness¬ 
es* fees, court costs and the like.'^® An additional 
assessment may inchule prior assessments which 


Mich 380—Nash v Robinson, 197 
NW 522 226 Mith 146 
in C .1 p 749 note 80 

Tax rule applied 

Since the relation between the 
county treasuier and the individuals 
.if;:ain*^t whose lands the drainage 
‘cessments were lev'ied is no dif- 
li'rent than the iflation between 
«‘U<h tri'asurtr and the ordinarv tax- 
pivir. the rule as to ordinary tax- 
pax ers applies, and ho should not 
he (ompilled to pay his laxos twice, 
if In has paid them once accord¬ 
ing to law —Western Hohemian F^ra- 
tern.il Ass’n \ Bariett, 274 NW 55, 
22 3 Iowa 9.12 

65. Ill —People \. Lf‘onard, 103 N. 
K 566, 261 Ill 38 

66. Ill —Ivople V (Graham, 117 Ilf 
K 387, 280 111 303 

19 C J p 748 note 74 fc] 

Repairs 

An additional lew cannot be made 
for the purpose of kec*ping drains in 
repair if there aie sufficient unap¬ 
propriated fund.s on hand for that 
purpose—People v Lic*onard, 103 N 
E 566, 261 Ill 38 

67. Colo—Henry Wilcox & Son v 
Rivcrvicw Ilrainage Dist, 25 P 2d 
172, 93 Colo 115 

Idaho.—McDonald v Pntzl, 93 P 2d 
11. 60 Idaho 354 

Orlgrlnal assessment snflicient if col¬ 
lected 

The statute providing that, if any 
levy of asse.ssments is not sufficient 
to meet the interest and principal 
of outstanding bonds of a drainage 
district, additional assessments may 


he made limits the light of a county 
board of superx isors to make addi¬ 
tional assessments for benefit of 
outstanding di.linage bonds to easses 
in x\hirh original lew was insuffi¬ 
cient, and where the original as¬ 
sessment if c'ollceted was sufTu lerit 
to pay interest and ptincipal, an ad¬ 
ditional levy cannot bo made against 
lands which have paid the original 
assessment In older to meet a dc*- 
th lency arising from nonpayment bv 
other ticHls—Hartz v Truckonmil- 
ler, lowi 293 NW 568 

“Proceeds,” within drainage act 
piovision directing additional as¬ 
sessments if prcM reels of original 
levy arc insufli uent to pay principal 
and interest of bonds, i.s whalexer 
lex y produces, and means cash, lax 
sale cei tiflcatc's, or both—llc'iiry 
Wilcox & Sern v Riverviexv Diain- 
age Dist, 25 P 2d 172, 93 Colo 115 
Sale of bonds below par 

Where drainage district received 
par value for bonds in exchanging 
them for warrants and discounting 
thereof wsis between others, alleged 
fact that bonds were sold for less 
than par in violation of statute 
would not entitle bondholders to 
have levied an additional assess¬ 
ment above that conflimcd by the 
court —McDonald v Pntzl, 93 P 2d 
11, 60 Idaho 354 
Tracts sold to pay levy 

Where county board of supervis¬ 
ors levied special assessments on 
land within a joint drainage district 
and issued bonds payable out of 
proceeds of assessments and there¬ 
after bid in certain tracts of land, 
against which assessments were 
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made, m trust for district at scav¬ 
enger tax sales tax deeds issued 
after soles extinguished spc'cial as¬ 
sessments on tracts and hence tracts 
could not be subjec lt*d to a deficien¬ 
cy levy for bcnc'fit of bonds—Hartz 
V Truckenmiller, Iowa, 293 N W 
568 

63. AVis —In re Farm 3>rainage 
Dist No 1, Waupaca Countv, 287 
NW 806 232 Wis 455—In re 

Dmcy J^rain.igc* Dist, 208 NW 
479. 190 Wis 327 

In etinity in rc ciuiring some land- 
ownens to pay more than their share 
IS nc> bar to a furtber assessment — 
In rc Danev Diainagc Dist , supra. 

69. Ill—North Richland Drain. 
Dist V Karr, 117 NE 770, 280 
Ill 567—Spring Creek Dram Dist 
V Elgin, J & E R Co . 94 N E 
529, 24 9 Ill 260—Vanclalia Levee 
& Drain Dist v Vandalia R Co , 
93 N E 53, 247 Ill 114 

70. Mic h —First Nat Hank v Nash, 
205 N W 127, 232 Mich 380 

71. Miss —Anderson v McKee, 179 
So 858 182 Miss 156 

72. Iowa—Whitfield v Grimes, 294 
N W 346, disapproving dictum ap¬ 
pearing in Western Koheniian Fra- 
teinal Ass'n v Barrett, 274 N W 
55. 223 Iowa 932. 

73. Ill —Vandalia Levee & Drain¬ 
age Dist V Hutchins. 84 N E 715, 
234 Ill 31 

19 C J p 749 note 85 

74. Ill —Vandalia Levee & Drain¬ 
age Dist V Hutchins, supra 

75. Ill.—Meridian Line Drain Dist. 
v. Wiss, 101 NE. 941, 268 Ill. 600. 
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arc void for some irregularity not affecting the mer¬ 
its, but the jury is not authorized to include a prior 
assessment which was unpaid because levied for an 
unauthorized purpose and spread by interested per¬ 
sons.*^® 

Benefits to land. A new assessment cannot be 
made except on the basis of bcnefits.^'^ In making 
such new assessment, the previous assessments 
should be considered, and in no case should the ag¬ 
gregate amount of all the assessments exceed the 
benefits to the lands assessed.*^* Prior assessments 
cannot be equalized in proceedings to spread a sec¬ 
ond assessment for a new or additional improve- 
ment.79 It is not necessary that deficiency assess¬ 
ments be in the same proportion as the original as¬ 
sessment where some of the land has received ad¬ 
ditional benefits from new improvements.*^® The 
additional assessment levied against each tract of 
land must be equitable and fair as compared with, 
and in proportion to, the assessment of benefits as¬ 
sessed against other lands in the district.®^ Under 
some statutes a drainage district cannot limit an 
additional assessment for a further improvement to 


only such lands as are benefited thereby, notwith¬ 
standing that the organization of a subdistrict is 
impossible.*^- Where the jury in the original pro¬ 
ceeding found the maximum amount of benefits to 
be derived by each landowner, the court’s decree en¬ 
tered thereon is conclusive in proceedings for a sup¬ 
plemental assessment.*^ 

If a prior classification is unfair, a reclassification 
may be made,*^ and under some statutes, if the 
court finds that the prior assessment of benefits is 
unfair, a reduction in the benefit assessment is 
proper.*^ In the absence of a statute so requiring, 
where the subsequent assessment is made many 
years after the original classification, fairness and 
justice may require a reclassification.*® 

h. Proceedings 

Proceedings for reassessment or for additional assess* 
ments should be in accordance with statutory require¬ 
ments. 

A compliance with any statutory procedure is 
necessary before a reassessment of benefits or the 
levy of an additional assessment may be had.*^ Ac- 


76l Ill —Vandalia Levee & Drain¬ 
age Dist V Vandalia R. Co , 93 N 
E 53, 247 Ill 114 

77. Miss—Anderson v MrKee, 179 
So 868, 182 Miss. 156—Gillis v. 
Indian Creek Drainage Dist, 124 
So. 262, 155 Minn 160. 

19 C J. p 749 note 91. 

Dscre* on appeal, reducing an as¬ 
sessment against a railroad compa¬ 
ny for a drainage improvement, does 
not determine and fix the benefit of 
the improvement that might be a.s- 
sessed against the company to the 
reduced amount, but merely fixes the 
basis on which the apportionment 
of the total cost of the improve¬ 
ment should be based, so that it did 
not bar a subsequent assessment of 
a pro rata share of additional ex¬ 
pense to complete the improvement 
—Chicago, M & St P. Ry Co v. 
Mosquito Drainage Dist of Harri¬ 
son County, 180 N W. 170, 190 Iowa 
162 

Original claaalflcatlon presumptive 

Under a statute providing that the 
classification when finally estab¬ 
lished shall remain as a basis for 
all future assessments connected 
with the objects of the drainage dis¬ 
trict, unless the board, for good 
cause, shall authorize a revision 
thereof, the classification adopted 
becomes presumptively the appropri¬ 
ate classification for future assess¬ 
ments, but it is presumptive only — 
Board of Sup’rs of Polk County v 
McDonald, 175 NW 817, 188 Iowa 6- 
PuniOB* of changes 

In action to enjoin drainage dis¬ 
trict board from reapportioning ben¬ 


efits, fact that purpose of proposed 
changes was same as purpose of 
original plans was immaterial, the 
question being whether proposed 
plans contemplate such changes as, 
in district board's discretion, may 
render original apportionment of 
benefits unequal and unjust —Sandy 
V. Western Sarpy Drainage Dist, 
169 NW 268, 102 Neb. 713. 

Reassessment based on additional 
benefits held proper—White v Lake 
Cormorant Drainage Dist, 94 So 

235, 130 Miss 351. 

78. U S —Turner v. Hunt Drainage 
Dist, CCA Ill., 87 F2d 1C7 
Miss—Anderson v Robins, 137 So 
476, 161 Miss 604 

Mo —State ex rel Drainage Dist 
No 28 of New Madrid County v 
Thompson, 41 S W 2d 941, 328 Mo 
728. 

19 CJ p 749 note 92. 

Evidence held sufficient to sustain 
finding of benefits —Roth v Rec¬ 
lamation Dist. No 1001, 191 P 890, 
183 Cal. 447. 

Interest 

(1) It has been held that neither 
interest accrued, nor to accrue, 
on the assessments for construction 
constitute a part of the cost of con¬ 
struction in arriving at the amount 
of benefits already exhausted —In 
re Wood County Drainage Dist, 230 
NW 57. 201 Wis. 368, followed in 
Re Cranberry Creek Drainage Dist, 
230 NW 59, 201 Wis 373. 

(2) It has been held, however, 
that drainage district's assessments 
for bond Interest was chargeable 
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against maximum benefits to prop¬ 
erty, so that where property had 
been assessed for full amount of 
maximum benefits and interest was 
paid thereout and part of bond is¬ 
sue retired, no additional assess¬ 
ment could be made to retire bal¬ 
ance of bonds —State ex rel Monte- 
sano Stnte Bank v Smith, 20 P 2d 
18, 172 Wash 259. 

79. Ill —Freesen v Scott County 
l>rain & Levee Dist, 119 NE 625, 
283 Ill 536 

Miss—Oillis V Indian Creek Drain¬ 
age Dist of Panola, Quitman and 
Tunica Counties, 134 So 173, 160 
Miss 528. 

80. Iowa—Loomis v Board of 

Sup'rs, 173 N W 615, 186 Iowa 

721 

81. Iowa—Kuchnast v. Board of 
Sup’rs of Humboldt County, 193 
NW 579 

88. Ill —Pistorius v Momence and 
Pembroke Union Drainage Dist 
No 1, 154 NE. 403, 324 Ill. 81 

83. Wash —Pool man v Langdon, 
162 P 578. 94 Wash. 448 

84. Ill —People v. Schwank, 86 N. 
E 631. 237 Ill 40. 

19 C.J p 750 note 95. 

85. Kan —Kimmel v. Wolf River 
Drainage Dist., 25 P:2d 585, 138 
Kan 209. 

86. Ill —Schwartz v. Commission¬ 
ers of Big Lake Special Drainage 
Dist, 138 NE. 666, 307 Ill. 209 

87. Mo—Bushnell v. Mississippi & 
Fox River Drainage Dist. of Clark 
County, 111 SW.2d 946. 238 Mo. 
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cordingly, statutory requirements as to parties, 
notice to landowners,*® filing of a petition,®® the 
filing of a new bond for additional costs,®i the mak¬ 
ing or filing of plans and specifications or profiles,®- 
the hearing before commissioners or a jury,®® the 
confirmation of the assessment,and the other steps 
to be taken®^* in making a reassessment, or an addi¬ 
tional assessment must be substantially followed. 
Proceedings for a second and a third assessment, 
and for an annual assessment for repairs of a drain¬ 
age district, are separate and distinct proceedings, 
and if made by a jury must be had before separate 
juries.®* Where an additional assessment is levied 
for the purpose of completing the original work, 
and not for any additional work, the question wheth¬ 
er damages were jiroperly assessed in the original 
assessment proceedings cannot be raised.®^ 

Settmg aside additional assessment. The court 


may, before confirmation, set aside an order direct¬ 
ing an additional assessment,®* and make an in¬ 
creased assessment under a new petition.®® Until 
set aside, however, the findings on questions of fact 
presented by the petition are binding on the parties, 
and they are not thereafter entitled to a retrial with¬ 
out a showing of cause why their objections were 
not made at the original hearing.^ Where the coun¬ 
ty court sustains objections to an additional assess¬ 
ment against certain landowners on the ground that 
the commissioners were interested in a portion of 
the lands assessed and vacates the assessment 
against all of the remaining lands in the district, it 
does not thereby lose jurisdiction to order a jury to 
spread a whole new assessment.® 

Revtezf. An appeal will lie in proceedings for 
reassessment or an additional assessment, provided 
the order sought to be review^ed is final ® Jurisdic- 


App 921, transferiod, see 102 S 
W 2d 871. 340 Mo 811 
ProceedinfiTs lield proper 
Wis—In re Farm DrainaK^* 

No 1, Waupaca County, 287 N W 
806. 232 Wis 455 

88. Ill —People v Dunn, 93 N E 
305, 247 Ill 410 

19 C J p 750 note 97 

Contractor’s motion to be dis¬ 
missed out of the case should be 
sustained, where petition for reas¬ 
sessment did not seek to set aside 
the contract—In re Wakonda Drain- 
ag-e and Levee Dist. 149 NE 250. 
318 111 241. 

89. Ill —People v. Barnes, 154 N E 
437, 324 Ill 93 

NC—Spence v Granger. 175 SE 
824, 207 NC 19—Spence v Gian¬ 
ger, 167 SK 805, 204 NC 247 
19 C J p 750 note 98 
ZTotioe held unnecessary 
Mo —State ex rel l{.o.ss, to Use of 
Drainage District No 8 of Pemis¬ 
cot County, V General American 
Life Ins Co. 85 S W 2d 68, 330 
Mo. 829. 

Term—Brlte v Grubbs. 234 SW 
759, 144 Tenn 647. 

19 C J p 750 note 98 [a]. 

Bffeot of appeal 

Although proceedings to levy ad¬ 
ditional assessment originally had 
before clerk of superior court were 
nullity for failure to give notice to 
landowners affected, appeal to su¬ 
perior court gave it jurisdiction of 
proceeding—Spence v. Granger, 175 
S E 824, 207 N C. 19. 

90. Ill —Sny Island Levee Drain 
Dist. v Shaw, 96 NE 984, 252 111 
142 

19 C J. p 750 note 99. 

Contents of petition 

The petition must allege that ad¬ 
ditional necessary assessments can 


be made within the limits of the 
benefits assessc^d. or that by reason 
of changed < cmditions the amount 
of benefits has bec*n enhanced—Hart 
V Suygrnan. 170 NE 537, 201 Ind 
540 

Who may file 

A petition for reassessment fail¬ 
ing to state facts showing that the 
petitioner is an owner of lands to 
be affected by the proposed dram is 
insutllcient —Higgins v Swygman, 
141 NE 788. 194 Ind 1 

91. Ind—Hart \ Swygman, 170 N 
E 537, 201 Ind 540 

92. Ill —Fountain Head Drain Dist 
V Wright, 81 NE 849, 288 Ill 
208 

19 C I p 750 note 1 

93. Ill —Vandalia Levee & Drain¬ 
age Dist V Vandalia R. Co, 93 
NE 53. 247 HI 114 

19 C J p 750 note 2 

Immaterial matters need not be 
determined —Sandy v. Western Sar¬ 
py Drainage Dist., 169 N W 268, 102 
Neb 713 

Instructions 

(1) A party cannot complain of an 
erronc'ous instruction where his own 
requested instruct icjn is subject to 
the same criticism —Spring Creek 
Diainage Dist v Grenawalt, 166 N 
E 497, 335 Ill 147 

(2) Instructions held proper — 
Spring Creek Drainage Dist v 
Grenawalt, supra. 

View 

Party on whose request jury 
viewed premises at close of evidence 
waived objection that jury were per¬ 
mitted to view premises premature¬ 
ly —Spring Creek Drainage Dist v 
Grenawalt, supra 

94. Ill —Iroquois & Crescent Drain 
Dist V Harroun, 78 N E. 780, 222 

- Ill 489. 


95. Ark —State v Canal Constr. 

Co 203 SW 704, 134 Ark 447. 

19 C J p 750 note 4 

96. Ill —Vandalia Levee & Drain¬ 
age Dist V Vandalia R Co, 93 
NE 53, 247 Ill 114 

97. Ill —Fountain Head Drain 

Dmt V Wright, 81 N E 849. 228 
Ill. 208 

98. Ill —Inlet Swamp Drain Dist. 

V Anderson, 100 NE 909, 257 Ill. 
214—Spring Creek Drain Dist. v 
Elgin, J & E R Co, 94 NE 629. 
249 111 260 

99. Ill —Inlet Swamp Drain Dist 

V Anderson, 100 N E 909, 257 Ill. 
214 

1 . Ill — Spring Creek Dram Dist 

V Elgin, J & E R Co, 94 NE 
529, 249 Ill 260 

Mo—Mingo Drainage Dist v St 
Lou is-San Francisco Ry Co , App , 
281 S W 60 

2. Ill — Spring Creek Drain Dist 

\ Elgin, I A E R. Co, 94 N E. 
529 249 111 260 

19 C I p 750 note 10 

3. Ill—Iroquois & Crescent Drain. 
Dist V Harroun. 78 N E 780, 222 
111 489 

19 CJ p 760 note 11, p 751 note 12 
Order coufirming aBBeesmentB 

(1) An order granting commis¬ 
sioner’s petition for additional as- 
sc ssments may be reviewed by ap¬ 
peal or error from the final order 
c^onfirmmg the assessments—Seger 
V Beardsworth. 181 NE 351. 348 
Ill 619. 

(2) The order granting the peti¬ 
tion for additional asses.sments is 
interlocutory and nonappealable.— 
Seger v. Beardsworth, supra. 
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tional matters are reviewable by certiorari ^ An ob¬ 
jection not raised or passed on in the trial court will 
not be considered on appeal,^ and in reviewing a 
judgment confirming a reassessment, the court will 
consider only such errors as have arisen since the 
judgment confirming the original assessment was 
reversed.® A verdict based on conflicting evidence 
will not be set asKle."^ 

§ 77. Lien 

Ordinarily, a drainage assessment, under the vari¬ 
ous statutes, constitutes a lien on the lands within the 


district, the nature and extent of the lien depending on 
the provisions of the particular statute. 

It is only by virtue of statute that an assessment 
for the construction of a dram constitutes a lien 
on the land in the drainage district.® Ordinarily, 
under the statutes, however, such an assessment, 
where, if necessary, it has been approved and con¬ 
firmed by the court, constitutes a lien on the lands 
so assessed ® The time when the lien attaches de¬ 
pends on the drainage statutes.^® 

A lien of this character is purely statutory and 
its nature and effect is controlled and determined 
by the purpose of the .statutes creating it.l^ The 


4. Wis—In re Farm Drainage Dist 
No 1, Waupaca County, 287 N W 
806, 2.12 Wis 455 

5. Ill —Fountain Head Dram Dist 

V Wright, 81 NE 849. 228 Ill 
208 

Withdrawal of pleadlnfiTs and proof 

Where appellants wore aflorded 
due process but did not appear at 
the hearing they have no right to 
object on appe.il that the court per¬ 
mitted the pleadings and proof, in 
regard to certain exceptions from 
the reassessment, to be withdrawn 
from the record—White v Lake 
Cormorant Drainage Dist, 94 So 

235, 130 Miss 351. 

6l Ill —Morgan Creek Dram Dist 
v. Hawley, 99 N E 68, 255 Ill 34 

7. Ill —Inlet Swamp Dram Di.st 

V Anderson. 100 NE 909. 257 111 
214—Spring Creek Dram Dist v 
Elgin. J & E 11 Co, 94 N E 529. 
249 Ill 260 

8 . Mo — Little River Drainage Dist 

V Houck, 226 S W 72. 206 Mo 
App 283 

Contractor’s lien see infra 8 86. 

^‘Charges'’ 

(1) "Drainage assessments, un¬ 
matured or not, ale not liens or in¬ 
cumbrances within the meaning of 
the law. They are ‘charges’ attach¬ 
ing to the land, as they fall due 
from time to time and follow the 
land until all have been liquidated ’’ 
—Rranch v Saunders. 141 SE 583, 
584, 19.5 NC 176 

(2) They are not liens until levied 
and due—Virginia-C.arolina Joint 
Stock Land Bank v. Watt. 178 S E 
228. 207 N C 577 

Bight of Uenowners 

Owners of drainage improvement 
liens have only rights conferred by 
statute—Marshall v. Watkin.s. 18 N 
E.2d 954. 106 Ind App. 235 

9. Ark.—Caldwell v Scott, 112 SW 
2d 978. 195 Ark 467 

Mo—Little River Drainage Dist v 
Houck. 226 SW. 72. 206 Mo App 
283. 

NC.—Muddy Creek Drainage Com¬ 


mission v. Epley. 130 S E 497, lOO 
N C 672 

19 C J p 751 note 17 

Assessment, not bond, oonstitntes 
lien 

low^a—Teget v Lam bach, 286 NW 
522. 123 A L R 392 
Conformity to order 

An as'icssment for a judicial ditch 
must ccinform to final order estab¬ 
lishing ditch, and county auditor 
cannot file ditch lien against prop¬ 
erty except as authorized by final 
order—Township of Normania v 
Yellow Medicine County, 286 N W 
881. 205 Minn 451 
Sntire tract not covered by lien 
In foreclosure of mortgage on en¬ 
tire tract, where judgment estab¬ 
lishing drainage district and impos¬ 
ing asse.ssments was void as to 
three sen enths of the tract, drainage 
distric t should be adjudged a first 
lien on only four sevenths of the 
proceeds of .sale of tract involved, 
and mortgagee should be adjudged 
a first lien on the other three 
sevenths of proceeds—Hickman 
County Board of Drainage Com’rs 

V Union Stock Land Bank, 83 S W 
2d 511. 259 Ky 823 

Predicated on benefits 

A lien on the land in a drainage 
tlistrict for iniprovemi nts in the 
district, and the right to levy a tax 
for the payment thereof, must be 
predicated on an assessment of ben¬ 
efits at least equal to the indebted¬ 
ness contracted —Anderson v Mc- 
Kce. 179 So 858, 182 Mi.ss 156. 

10. Ind —Beitty v ITuden, 41 N 
E 961, 13 Ind App 507. 

19 CJ 151 note 18 
35ien held to attach under particular 
statutes 

(1) Annually, just as benefits ac¬ 
crue—Ta>lor v. Richardson, 96 S E 
1027. 176 N C 217. 

(2) As soon as the assessment is 
made by the comrnissicmer—Lindsay 

V Eastwood. 40 N W 455. 72 Mich 
136—19 CJ p 751 note 19 

(3) At time board of supervisors 
determine and levy amount of an¬ 
nual installment of total taxes 
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levied—McAnally v I^ittle Ui\er 
Drainage Dist, 28 S AV 2d 650, 325 
Mo 148 

(4) On tbe filing of particular pa¬ 
pers, such as the assessment li«t 
and lien stateim nt —Ab \andt i 
Ttamsev Estate v rchanls’ Tru*^ t 
Co of St I’aul. 217 NW 101. 173 
Minn 22.1—19 CJ p 751 note 20 

(5) On the approval and <<)n- 
firmation of the asses^nifnt which 
creates the lien, and ubuh iind*^r 
some statutes, ma> relate buk to 
the time of filing the petition foi 
the* drain—Tarleton I>rainage Dist 
No 15 V Ament an Inv Ct> , 52 S W 
2d 738, 186 Ark 20—19 CJ p 751 
note 21 

(6) On the letting of a ctmtract 
to others, where the landowner fails 
or refuses to perform the work with¬ 
in a spet'lfled timi*—Sc h(‘rm \ (lar- 
rett. 80 SW 1103, 118 Ky 296. 26 
KyL 186. 

l^egiBlatlve levy . 

AVhere the legislature levies an 
annual acreage tax to ho collet ttd 
as other taxes on rial estate, .such 
levy creates a lien thtrelcir on such 
land by operation of law on the ar¬ 
rival of the year for wliit h sut h 
t.axes may become due and pavable 
—Howard Ci»lc & Co v. Whidden, 
82 So 297. 77 Fla 842 

11. US—Btiard of Drainage Com’is 
of McCracken t'ornitv', for Use of 
Mavtield Creek Drainage Dist No 
1 V Fletcher, DC 111. 7 F Supp 
587. affirmed, CCA, 72 F 2d 8 
Nature of lien 

(1) "The levy of a tax and the 
enforc'cnient of the lien created by 
the statute for payment of drainage 
bonds i.s an application of certain 
governmental proce.sses wherebv 
money is naised to pay a private 
df bt There is, therefore, a funda¬ 
mental difference between the pur¬ 
poses and character of the general 
tax lien and the drainage tax lien 
One is general, the other special 
One is superior, the other is in¬ 
ferior; one IS governmental, the 
other private In character. The 
drainage tax lien upon the land 
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hen at the time it attaches, and at any given lime 
thereafter, covers not only the soil itself, but ev¬ 
erything on or in it such as buildings, growing 
things, and the minerals beneath.^2 This docs not 
necessarily mean that, during all the time during 
which there remains any unpaid assessments of this 
nature against the land, the rightful owner thereof 
must maintain the land in precisely the same con¬ 
dition and situation.^-^ lie is entitled to use the 
land as a normal landowner would use it, includ¬ 
ing the right to cut and dispose (if growing timber 
whenever he deems it advantageous It has been 
held, however, that timber, being a part of the 
land, IS covered by the lien, and in case part of it 


IS sold, the hen attaches to the proceeds.!^ 

Failure to return taxes as delinquent will not af¬ 
fect the right to a hen where they were properly 
levied and remain unpaid,nor will right to perfect 
the hen be lost by delay of a county officer in filing 
the hen statement required by statute.A deci¬ 
sion of the state court which destroys the district as 
a legal entity does not nullify or affect the hen of 
the assessments Under some statutes, a sale of 
the properly for delinquent drainage assessments,^® 
or for delinquent general taxes,2® cuts off the lien 
of future unpaid installments of the drainage tax. 
Under other statutes, a sale of the land to enforce 
drainage asscssments,2i or general taxes,22 does not 


■within the district is security for 
payment of bonds sold and when 
<olb*cied or paid, pio lanto extin- 
Kuishf‘s the bond lien nr a«^st‘sSfd 
bimetUs to the extent of payment 
and when the amount levied or as- 
s< S’-ed up to the limit of bent fits 
upon 'whi<h the bond issue is bast d 
Is paid, tht lien is extinguished "— 
Hanson v Tturris. 46 P 2d 400. 404. 
SO I^tah 4J4 afflrmod Infjraham v 
TTansoii 56 S Ct 511, 297 US 37S 
80 I. Ed 72S 

(2) ‘ Drainafre lien” is a special 
assessment lien—Bankers Farm 
JVlortp: Fo V Christofferson, 266 N 
W 220. 221 VVis 148 

(1) The lien of drainage assess¬ 
ment does not arise ex eontractu, 
and IS not a debt of the owner of 
land in the dralnajye distriet but i.s 
a < h.irt?e solely on the land—Wilk¬ 
inson V Boomer, 7 S E 2d 491. 217 
N C 217 

(4) Assessments for benefit a from 
< onsf ruction of drainage works con¬ 
stitute undivided lien against each 
piece of properly within drainage 
clistiict. to extent of assessment — 
Straus V Ketchen, 28 I* 2d 824, 54 
Idaho 56 

12. U S —Board of Drainage Com’rs 
of McCracken Ccninty, for ITst^ of 
Mayfield Creek Drainage Dist No 
1 V Fletcher, DC 111, 7 P" Supp 
587, affirmed. CCA. 72 2d 8 

13. US—Board of Drainage Com’rs 
of McCracken Count\, for U.se of 
Mayfield Creek Diainage Di.st No 
1 V Fletcher, supra 

14. U S —Bciard of Drainage Com’rs 
of McCracken (bounty, for Use of 
Mayfield Creek Drain«ige Dist No 
1. V Fletcher. CCA 111, 72 P'2d 8. 
affirming, DC, 7 P’ Supp 587 

Miss —Covington v Meletio, 151 So 
7.15, 168 Miss 497 
JnstallmentB to 1)000010 due 

Owner could remove timber from 
land within drainage district with¬ 
out payment of installments of as¬ 
sessment to become due on land sub¬ 
sequent to removal.—Matthews v 


Paneda-Quitman Drainage Dist, 130 
So 910. 158 Minn 647 

15. K> —Board of Drainage* Com’rs 
c>f McCracken Countv v Alexan¬ 
der. 32 S W 2d 22. 235 K> 689 

le. Mo—State V Wilson. 115 SW 
576 216 Mo 301 

17- IVlmn^—Stale v Johnson, 126 N 
W 479, in Minn 10 
Four-year delay 

Ind—Ballard v Bagwell, 170 N P: 
344 91 Ind App 138 

18. U S —pvtzer V Johnson, CCA 

Okl . 15 P'* 2d 145, certiorari de¬ 

nied Johnson v Fetzer, 47 S Ct 
455. 273 US 751, 71 L Ed 873 

19. Ga—MeVev v McWilliams, 121 
S E 641, 157 (la 220 

Deficiency levy 

W'here county board of supervis¬ 
ors levic'd special assessm<‘nts on 
land within a joint drainage dist net 
and issued bonds payable* out of 
proceeds of assessments and there¬ 
after bid in certain tracts of land 
against which assessments were* 
made, in liusl for district at scaven¬ 
ger tax sales, tax deeds issued after 
sales ext mguish<*d spec^ial a.ssess- 
ments on tracts and hence tracts 
could not be subjected to a deficien¬ 
cy levy for benefit c>f bonds—llartz 
V Truckenmiller, low^a, 293 N W 
568 

ITo sale 

Where the county clerk, as he was 
directc*d to do. put down the name 
of the altornev for the district as 
purchaser in ease there was no bid¬ 
der for the tract, hut the sale to the 
atlorne\ was ne\cr complelt*d and 
no money was ever paid, the drain¬ 
age taxes were not thereby .satislled 
—Drainage Dist No 1. St Clair 
County. V Soucy, 127 N P2 140, 292 
111 584 

Statute held valid 

Wis—In re Dancy Drainage Dist. 
225 NW 873, 199 Wis 85 

20. Iowa—Fergason v. Aitken, 263 
NW 850, 220 Iowa 1154. 
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Faramount lien 

The lien of the slate for taxes is 
paramount to the lien of a ditch as¬ 
sessment —McCollum \ Uhl, 27 N. 
P: 152 725. 128 Ind 304 

Payment not sale 

Moitgagee's purport«*d purchase of 
property from count> for amount 
of delinciuent county laxe.s for which 
propel ty had been sold after taking 
quitelaim deed from mortgagor was 
mere pajment of taxes and not sab*, 
so that mortgagee did not acquire 
title* free from lien of drainage dis¬ 
trict taxes — llMdlock v lienjamin 
Drainage Dist, 5^ P2d 1156, 89 Utah 
94, 106 ALU 876 

21. Redemption 

Reclamation district and county 
treasurer had legal light to sell land 
for nonpayment of assessment in- 
stallm«*nt, notwithstanding prior 
sab s thf*rc»of to treasurer for dis- 
ti let’s benefit on delinquencies in 
payment of previous installments 
and cjwmer’s redemption ot land from 
first sale —Cooper v Gibson, 24 P. 
2d 952. 133 Cal App 532 

22. Ark—Harris v Little Red Riv¬ 
er Le\ ee Dist No 2. 69 S W 2d 

877. 188 Ark 975 

Inclusion in ceitiflcate 

The me lusion ot both general tax¬ 
es and cli •linage district taxes in one 
lax certificate held not to destroy 
lien tor drainage district taxes on 
tax vale for general taxc*.s—Slate 
ex rel Campbell v. Sloan, 184 So. 
781. 135 Fla 179 
Devee taxes 

A landowner’s heirs in possession 
of the lands and deriving rents and 
profits therefrom are legally obli¬ 
gated to pay levee taxes and cannot 
aeciuire title by a deed from the 
levee district, to which the lands 
have been sold for delimiuent levee 
taxes, so as to invalidate sales for 
delinquent drainage taxes on the 
theory that at the time of such 
sales the title was in the levee dis- 
I trict —Deaner v Gwaltney, 108 S. 

I W 2d 600, 194 Ark. 332. 
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cut off the hen of drainage assessments, although, 
where the lands are forfeited and sold to the state, 
some statutes have the effect of suspending the en¬ 
forcement of drainage assessments during the time 
title thereto remains in the state.23 Under some 
statutes, the hen for unpaid assessments continues 
even after conveyance of the land to the district 
and the district’s subsequent sale thereof.-^ Under 
a statute providing that a tax receipt shall be con¬ 
clusive evidence of the pa>ment of all prior taxes 
against the land and shall constitute a bar to the 
collection of prior taxes against the land, unless 
otherwise stated in the receipt, where the purchase 
by defendant at a tax sale results in the payment 
of a jinor unpaid installment of a drainage district 
assessment, the issuance of a tax receipt to plaintiff 
on his payment of subsequent installments, without 
notation on the receipt, does not bar the enforce¬ 
ment of the lien vested in defendant An invalid 
tax sale does not destroy the hen for drainage as- 
sessments.26 Of course, an assessment no longer 
constitutes a hen on the land after payment,“^ or 
after it has expired by any limitation of time placed 


thereon by statute.^* 

Priorities, Under some statutes the lien of a 
drainage assessment is subordinate to the hen of a 
preexisting mortgage,^^ and a mortgage executed by 
a person not a party to, and having no notice of, 
drainage proceedings, before the approval of the as¬ 
sessments by the court, will take precedence there¬ 
of, even though, on approval, the hen of the as¬ 
sessment relates back to the filing of the petition. 
Also, under some statutes, the holder of a mortgage 
or security deed must have notice of the drainage 
proceedings to be bound thereby as regards the pri¬ 
ority of the drainage assessments over the mort¬ 
gage or security decd.^^ On the other hand, under 
other statutes it is held that, drainage assessments 
being hens on each and every tract of land assessed, 
such hens arc superior to any preexisting encum¬ 
brances 22 

A person purchasing assessed land subsequently 
to the filing of the petition for the drain is charged 
with constructive notice of the hen and takes sub¬ 
ject thereto.23 


Sale "by reclamation district 

Where lands in reclamation dis¬ 
trict, on which calls wore delin¬ 
quent, were offered for sale and pur¬ 
chased by reclamation district, sale 
did not destroy lien which dralnagfe 
district had on the same lands, 
which were also within drainuKc 
district, for delinquent calls of 
dralnaf^e district, since lien of drain¬ 
age district was on parity with that 
of reclamation district —Bank of 
Hawaii v. Gibson, 59 P.2d 559, 15 
CalApp2d 407. 

Taking of title by state 
Fla—Caillle v. Melbourne-Tillman 
Drainage Dlst , 196 So 687 
Taking of tax deed by county ex¬ 
tinguishes general taxes; it does not 
extinguish drainage assessments, 
and, on sale of the land for drain¬ 
age assessments, the county loses 
both its taxes and Us land —In re 
Dancy Drainage Dist, 225 N W. 873, 
199 W^is 85 

23. Ark—Harris v Little Red River 
Levee Dist No 2, 69 S W.2d 877, 
188 Ark ')/5 

ABsessments merely suspended 

Drainage assessments are merely 
suspended uhile stale holds forfeited 
tax title to lands assessed, and they 
must be paid by pui chasers from 
state when lands art returned to 
private ownership —C^Jovington v 
Meletlo, 151 So 735, 168 Miss 497 
Xerger in Judgment 

One purchasing lands from state 
after confirmation of latter’s tax title 
must pay drainage district taxes 
thereon to extinguish districts’ liens, 
regardless of whether such taxes 


merged into judgment or lands by 
foreclosure proceedings —Harris v. 
Little Rf'd River Levee Dist No 2, 
69 SW.2d 877, 188 Ark 975 
Rural credit bureau mortgage 

Under statute, state’s title to lands 
acquired by foreclosure of rural c red- 
it bureau mortgages is subject to 
drainage improvement assessment 
liens duly filed and recorded against 
the lands prior to the mortgage — 
State of Minnesota Department of 
Rural Credit, v Washington County, 
292 NW 204, 207 Minn 530 

24. Cal.—Cooper v Gibson, 24 P 2d 
952, 133 CalApp 532. 

25. S.D—^Union Cent Life Ins Co. 
v Hollien, 244 N W. 116, 60 S D 
183 

26. Parties 

A lien for drainage taxes is not 
destroyed by a tax sale for state, 
county, and school taxes where, in 
the suit to enforce the collection of 
such taxes, the drainage district was 
not made a party —Dyer v. Harper, 
77 S.W.2d 106, 336 Mo 62 

27. Wis —In re Farm Drainage Dist 
No. 1, Waupaca County, 287 NW 
306. 232 Wis 455. 

Release ou payment of sum less 
than due. —State, by and through 
State Land Board v Blake. 56 I* 2d 
1347, 88 Utah 600, modifying 20 P. 
2d 871, 88 Utah 584. 

28. Ind —Indiana Trust Co v. Beag- 
ley, 15 N.E2d 758, 105 Ind.App 
602. 

Duration of lien held not limited 

by statute.—Whlsenand v. Van Clark, 
288 N.W. 915, 227 Iowa 800. 
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29. Ind—State v Loveless, 33 N E. 
622, 133 Ind 600—Pieice v .^tna 
L Ins Co, 31 NE 68, 131 Ind 284 
—Killian v Andrews, 30 N E 700, 
130 Ind 579. 

30. Ind—State v ^tna L Ins Co, 
20 N.E 144, 117 Ind 251—Cook v. 
State, 101 Ind 446 

19 CJ p 751 note 27 

31. Ga—McEntire v John Hancock 
Mut Life Ins Co, 167 SE 889. 
176 Ga 348—John Hancock Mut. 
Life Ins Co v Williams, 157 S E. 
494, 172 Ga 421 

Neb —Board of Com’rs of Hamilton 
County v Northwestern Mut Life 
Ins Co, 209 N W 256, 114 Neb 596 

32. U.S —Bank of Commerce & 
Trust Co. of Memphis, Tenn, v. 
Union Central Life Ins Co , C C A. 
Miss, 94 P 2d 422, certiorari denied 
Union Cent. Life Ins Co v Bank 
of Commerce & Trust Co of Mem¬ 
phis, Tenn , 58 S Ct 1040, 304 U S 
570, 82 LEd 1535 

Ill —Drainage Com’rs of Dist No 2 
of Town of Havana v Mansfield. 
180 NE 630, 348 111 60. 

19 C J p 751 note 29. 

Purchaser at foreclosure sale 

A purchaser of realty at sale on 
foreclosure of trust deed lien Inferior 
to drainage district tax lien holds 
subject to rights o£ purchasers on 
foreclosure of superior tax lien.— 
Richards v. Earls, Mo., 133 S.W.2d 
381. 

33. U S —Duval Cattle Co. v. Hemp¬ 
hill, CC.A.Pla, 41 P.2d 433. 

19 C.J. p 752 note 31. 
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Except as otherwise provided by statute, the lien 
of a drainage district for its delinquent assessments 
does not have priority over, nor is it inferior to, u e 
lien of another improvement district.^^ Liens o* 
special improvement taxes for the same character 
of improvement under different authorizations take 
precedence in the order of timej^*** and it has also 
been held that the hen of drainage assessments for 
payment of bonds and interest of a district organ¬ 
ized within an existing district have priority over a 
mortgage of land within the smaller district.^® 

A lien for drainage taxes is paramount to the 
homestead right of the landowner’s wife in the 

propcrty.37 


§ 78. Payment 

The mode, medium, and time of payment of drainage 
assessments is a matter of statutory regulation. The 
statutes usually provide that delinquent assessments shall 
bear interest. 

The drainage statutes govern the medium^® and 
time^^ of payment of assessments for drains. Ac¬ 
cordingly, in the absence of valid"*^ stat tory au¬ 
thorization, the district’s bonds or warrants cannot 
be accepted in payment of drainage assessments, 
nor can such payment be effected by way of a set¬ 
off in an action for the assessment Where, how¬ 
ever, a valid statute so provides, bonds and warrants 
of the district may be used in paying drain assess¬ 
ments.^^ Under a statute providing that bonds atid 


Beposit with clerk 

Land in dramapre district remained 
liable for indebtedness, originally 
treated for making improvement, aft¬ 
er Its conveyance by deed with full 
covenants and warranties, so as to 
entitle grantees to amount deposited 
with clerk of court by grantor for 
payment to grantees after final ju¬ 
dicial determination of such li.ibility. 
—Virginia-Carolina Joint Stock Land 
Bink V. Watt, 178 SE 228, 207 N.C 
577 

34. Ark —Board of Com’rs of Mc¬ 
Kinney Bavou Drainage Dist v 
Board of Directors of Garland 
Levee Dist, 28 SW.2d 721, 181 
Ark 898. 

35. ITS—Rt Louis Union Trust Co 
V Franklin-Ameritan Trust Co , C 
CAArk, 52 F 2d 431, 87 ALH 
386, certiorari granted Franklln- 
American Tru«?t Co. v St Louis 
Union Trust Co, 52 S Ct 129, 284 
US 611, 76 LEd. 522, certiorari 
dismissed 62 S Ct 642, 286 U S 533, 
T6 LEd 1274 

36. NC—^Washington County Dram 
Dist No 4 V East Carolina Home 
& Farm Ass’n, 81 S E 947, 165 N C 
697, AnnCasl915C 40 

37. Ill — People v Weber, 45 N.E. 
723, 164 Ill 412 

38. Cal —lit rshey v. Reclamation 
Dist. No 730, 122 P. 1074, 162 Cal 
401 

19 CJ p 752 note 36. 

Cash 

(1) In the absence of statutory au¬ 
thorization, nothing may be accepted 
in payment except cash or its equiva¬ 
lent —Duval Cattle Co v. Hemphill, 
CC.AFla, 41 F2d 433. 

(2) A check against time deposit 
certificates cannot be received in 
payment—Duval Cattle Co v. Hemp¬ 
hill, C.C.A.Fla, 41 F2d 433. 

39. Ark. — Tarleton Drainage Dist. 
No. 16 V. American Inv. Co , 62 S 
W.2d 738, 186 Ark. 20. 

111.—Commissioners of Boone’s Pond 


Mut Drainage Dist v O'Daniel, 

126 NE 198. 291 III 528 
19 CJ. p 752 note 37 
Acceptance of general taxes 

County trcasur<‘r was authorized 
to receive payment of state and 
county taxes without requiring pay¬ 
ment at same time of drainage dis¬ 
trict assessments against same land 
—Stale v Cole, 299 P. 1040. 43 Wyo 
209. 

Irregularity of board in dividing 
annual into semiannual payments 
would not enable landowner to avoid 
assessment otherwise reg*»lar—Obion 
County v Head, 296 SW 354, 155 
Tonn 690, error dismissed Head v 
Obion County, to Use of House Creek 
Drainage Dist. 48 S Ct 207, 276 U S 
589, 72 LEd 719 

40. Validity of statute 

(1) A statute permitting an Insol¬ 
vent drainage district to accept its 
past-due bonds and coupons m pay¬ 
ment of drainage taxes, thereby af¬ 
fecting rights of holders of bonds Is¬ 
sued before the enactment of the 
statute is unconstitutional —Kerche- 
val V. Rosa, D C Mo , 7 F Supp 355. 

(2) Since in drainage districts spe¬ 
cial tax levies are restricted to the 
benefits ascertained and set forth in 
the plan of reclamation, all tax liens 
capable of being realized on, as 
well as cash itself after realization, 
are held in trust for the district's 
creditors Accordingly, the district 
supervisors are without authority to 
release anv of the equitable assets 
hold by them as security for the pay¬ 
ment of the district’s bonds, except 
in accordance with the terms of law 
under which such assets were orig¬ 
inally provided to be collected and 
held, any subsequently passed stat¬ 
utes providing to the contrary being 
invalid—First State Sav Bank of 
Morencl, Mich, v Little River Drain¬ 
age Dist., 165 So. 48. 122 Fla 304 

41. Cal—People v. Helken, 210 P. 

635, 69 Cal App 296 

Ga.—MeVey v. McWilliams, 121 S.E. 

641, 167 Ga. 220 
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42. Ark—State ex rel. Murphy v. 

Cherry, 67 S W 2d 1024, 188 Ark. 

664 

Idaho—Straus v Ketchen, 28 P 2d 

824, 54 Idaho 56 

43. Ark—Bishop v. Gregory, 144 S. 

W2d 1083. 

19 CJ. p 762 note 36 [b] 

Bonds held by Beconstruction Pi- 
nance Corporation 

Where Reconstruction Finance Cor¬ 
poration purchased all of the out¬ 
standing bonds of drain district and 
sold them at ten par cent of their 
face value to landowners, who were 
then authorized by such corporation 
to turn over bonds as payment in 
full of their drainage assessments, 
county to which such privilege had 
not been accorded could not escape 
liability for its drainage assessment 
on ground that it had been unlaw¬ 
fully discriminated against—State 
ex rel Valley Center Dram Dist v. 
Board of Com’rs of Big Horn County, 
72 P2d 461, 105 Mont 290 
Bxpense or administrative assess¬ 
ment 

Under some statutes, the landown¬ 
er may satisfy bv surrender of bonds 
an expense or administrative assess¬ 
ment against him—Hollins v Board 
of Drainage Com’rs of McCracken 
County for Mciyflcld Drainage Dist. 
No 1. 136 SW2d 1094. 281 Ky 771. 
Restoration of diverted funds 

Where drainage commissioners di¬ 
verted monev from construction fund 
to bond and interest fund, the per¬ 
centage of minimum district assess¬ 
ments to be required to be paid in 
cash so as to make good the diverted 
funds, as a condition precedent to 
landowners whose assessments re¬ 
mained unpaid satisfying their as¬ 
sessment by surrender of district 
bonds, should be computed on the 
total minimum district assessment 
and not on the total unpaid assess¬ 
ments only, since all bondholders and 
landowners benefited by the diversion 
of funds and each should be required 
to restore only his proportionate 
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interest coupons on the bonds of the district “ma¬ 
turing within the year” may be received in payment 
of the district bond fund tax, the bonds and coupons 
to be received are those maturing within the year 
in which the tax is levied, and not those maturing 
within the year when the tax is due and payable.^^ 

Under some statutes drainage assessments may 
be required or permitted to be paid in install¬ 
ments,^*^ the option of the landowner to pay in in¬ 
stallments being sometimes conditioned on his waiv¬ 
er in writing of all objections to the assessment;^® 
but in the absence of such a statute assessments can¬ 
not be so paid.^*^ 

Contracts between the proponents of the drainage 
system and opposing landowners, made before the 
establishment of the drain and to secure the with¬ 
drawal of objections thereto, have been held not to 
be enforceable where they provide foi a different 
manner of payment of assessments tLan that re¬ 
quired by statute.^* In the absence ol statutory 
permission, an agreement with the tax collector that: 
an amount to become due a landowner under his un¬ 
completed contract to build a part of the drain may 
be offset against the tax levied on his land is inval- 
id.49 ' 

In the absence of express statutory provision . 


therefor, the discounts and enalties provided by the 
general statutes with reference to state and county 
taxes will not be applied to di nage taxes.®® 

Payment by some of the landowners of a sum 
sufficient to pay the entire cost of the improvement 
does not release other landowners from the obli¬ 
gation to pay their assessments.®^ 

Assessments against county. That part of the ex¬ 
pense of constructing a drain which is assessed 
against a county for draining highways cannot be 
paid from the funds collected by special assessment 
against the property in the drainage district, but 
must be paid by the county out of funds raised by 
general taxation.®2 A county is not relieved from 
paying drainage assessments on school lands which 
have been leased under a void lease under a statute 
relieving the county from such payment where the 
lands have been leased.®^ 

Interest. Where the statute does not provide for 
interest on delinquent assessments, interest is usu¬ 
ally not recoverable ®^ Under other statutes, some¬ 
times by virtue of express provisions, drainage tax¬ 
es,®® or installments thereof,®® draw interest Oth¬ 
er statutes authorize the county court in confirming 
assessments to provide for interest thereon.®^ In 
the absence of a statute expressly providing there- 


share—Rollins v Board of Dralnagre 
Com’rs of McCracken County for 
Mayfield I>rainae<-* Hint No 1, supra. 

Statute held valid ar.. mandatory 
on county trea*?urer—Chrislojihel v 
Riley, 273 P 1064, 206 Cal 242 

44. Colo—Chicago Title & Trust Co 
V I»atter.son, 178 P. 13, 65 Colo 534 

45. Minn.—State v Johnson, 126 N- 
W 1074. Ill Minn 255 

19 CJ p 751 note 38 
Statute mandatory 

The pro\ isions of Pol Code ? 3466, 
requiring assessments ag:ainst land 
in lecltirnation districts to be collect¬ 
ed and paid In instcillments, is man¬ 
datory, the only discretionary power 
vested thereby relating to the 
amounts of installments and times 
of their payment—Reclamation Dist 
785 v Bovdal Bros. Co., 183 P. 598, 42 
Cal App 271 

46. Iowa —Sisson v Buena Vista 
County, 104 N W 454, 128 Iowa 442, 
70 LRA 440 

19 CJ p 752 note 39. 

47. Mich—Harrington v. Dickinson, 
118 NW 931, 155 Mich 161 

48. Ky—Nall v Thomas, 9 S W.2d 
727, 225 Kv 610 

4B. Mich —Harrington v Dickinson, 
118 NW 931, 155 Mich 161. 

BOm N.C —Board of Drainage Com'rs 
of Lyon Swamp Drainage and 
Levee Dist v Bordeaux, 137 S.E. 
716. 193 N.C. 627. i 


51. Ill —Hammon I v. People, 48 N E 
573, 169 UI. 645 

52. Okl—Wilkins v Hillman, 145 
P 1111, 45 Ok! 451, LRA1915D 
249 

53. Miss—Fighting Bayou Drainage 
Dist V Leflore County, 177 So 6, 
180 Miss 223. 

54. ND—ITackiey v. Elliott, 137 N. 
W 433, 23 ND. 373 

19 CJ p 752 note 44. 

55. Iowa —Rvstac v. Buena Vista 
County I^rain D t No 12, 152 N 
W 364, 170 low.* 178 

19 C J p 752 note 15. 

56. Kv —Weikle v Board of Drain¬ 
age Com’rs. 231 SW 612, 192 Ky 
797 

19 CJ p 752 note 46 

After default in paying drainage 
assessments, the landowner must pay 
interest thereon 

Neb—Scotts Bluff Drainage Dist v 
Scotts Bluff County, 202 N W. 455, 
113 Neb. 187 

N C —Board of Drainage Com’rs of 
Lyon Si^amp Drainage and Levee 
Dist V Bordeaux, 137 S.E. 716, 193 
N.C. 627 

Operation of statute 

The statutory amendments provid¬ 
ing that landowners in drainage dis¬ 
tricts shall have the privilege of 
paying assessments in full within 
thirty days after assessments become 
final, but that deferred installments i 
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should hear interest at six per cent 
per annum, and providing th.it l.ind- 
owners may avoid iiavmg interest by 
pa>ing assessments in full within 
sixty da>s aftei passage of amend¬ 
ments arc directed to districts al¬ 
ready in existence, and not only to 
those to be created in future—Kersh 
Lake Drain.age Dist of Ji ffer‘^on, 
Lincoln, and Desha Counties v St.ile 
Bunk & Trust Co of Wellston, Mo., 
CCA Ark , 92 F 2d 783. 

Validity of statute 

(1) It IS within the legi.'^lative 
power to provide for the exaction of 
interest on deferred payments of 
drainage assessrrumts 

U S —Kersh Lake Drainage Dist of 
Jefferson, Lincoln, and Desha Coun¬ 
ties V State Bank <Sr Tru.st Co of 
Wellston, Mo , supra 
Ark—Delinquent Lands v. Cache 
Jtiver Drainage Dist No 1, 251 S 
W. 28, 158 Ark 5Sl 
19 C.J. p 752 note 46 [a]. 

(2) A provision in a statute ex¬ 
pressly allowing present payments 
of the amount of benefits asses.sed is 
not essential to give validity to acts 
authorizing the collection of interest 
on the assessment of benefits, and 
statutes containing no such provision 
are valid—Pfeiffer v Bertig, 217 S. 
W 791, 141 Ark. 631 

57. Ark—Delinquent Lands v. Cache 
River Drainage Dist. No. 1, 261 S. 
W 28, 158 Ark 581. 

19 C.J. p 753 note 47. 
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for,^* a landowner cannot be required to pay inter¬ 
est on drainage assessments until he is in default.®® 

§ 79 , - Penalties for Nonpayment 

Where a statute so provides, a penalty may be Im¬ 
posed for nonpayment of a drainage assessment. 

No penalty can be imposed for nonpayment of a 
drainage assessment unless the statute so provides 
but where the statutes do so provide, a penalty will 
be imposed for nonpayment,®^ and under some stat¬ 
utes attorney’s fees and interest are imposed in ad¬ 
dition to the penalty ®“ Where the statute makes 
no exception from the penalty in favor of the sick 
or the blind, the courts cannot make such an excep¬ 
tion in enforcing the penalty and where the de- 
liiKiueiicy occurred before the passing of a statute 
reducing the penalty, the penalty provided by the 
original statute must be paid Waiver of the pen¬ 
ally may not be implied from a failure seasonably 
to demand it.®® Where the statute provides that in¬ 


§ 80 

terest and penalties collected shall belong to the dis¬ 
trict, such interest and penalties belong to the dis¬ 
trict notwithstanding that it does not need the mon¬ 
ey so collectedand, if the statute makes no pro¬ 
vision for charges for services rendered by the 
county in collecting the money, the county is not en¬ 
titled to deduct for extra expense incurred by it in 
hiring extra help in making such collections.®*^ 

Remission A general statute providing for the 
remission of penalties accrued on delinquent taxes 
has been held to apply to delinquent drainage tax¬ 
es ®® 

§ 80. - Recovery Back of Payments Made 

The right to recover back payments is largely a mat¬ 
ter of statutory regulations, and in the absence of statu¬ 
tory provision therefor voluntary payments generally 
cannot be recovered back. 

The right to recover back payments made of a 
drainage assessment depends to a large extent on 
the statutes of the particular jurisdiction,®® and or- 


58. Ark -Dt linquent Ijfinds V Cache 
River I>i.linage Dist No 1, supia 

Coinputs.tlon in advance 

The rif?ht to collect interest is not 
lost under sn(h a statute hv failure 
to compute It in advance and to add 
it to the installment of assessments 
—Ktrsh I^ake Dramaj^e Dist of Jef- 
Jcison jjincoln, and Desha Countic*s 
V Slate Rank & Trust fo of 'SVcll- 
stori, ATo , (." t’A Ark , 92 F 2d 783. 
Payment to avoid Interest 

Utidc I statute providinj? that any 
peuson owning- lands assessc‘d b> 
drainage district shall have piivilcge 
of paying assi ssrnemt at any lime 
he fore date fixed by board cjf su- 
pc^rv'isors, "which payment shall be 
the amount of the lax levied, “less 
an\ amount added thereto to meet 
interest,’’ the quoted phrase indicates 
that legislature intended payment 
to be paid in conformity to a date 
fi\*d by the hoard prioi to dale*‘of 
issuaiu e of bonds by the district, and 
whtie no suc-h dale has been set, 
landowner is not entitled to make 
such payment--Halifax Diaim^e 
Dist of Volusia County v State, 185 
So 12J, H4 Fla 171 

59. N.C —Board of Drainage Com’rs 
of L>on Swamp Drainage and 
Jjevee Dist v. Bordeaux, 137 S 1C 
716. 193 N C 627 

60. Ark —Davies v. Chieot County 
Dram Dist, 166 S W. 170, 112 Aik 
357. 

N D —State v Mikkelson, 139 N W 
525. 24 ND 175 
19 CJ p 763 note 48. 

Waiver of objections 

Under a statute providing that 
owners who waive in writing objec¬ 
tions to the validity of a drainage 

28 C.J.S.—30 


assessment for himefits may have the 
same made* pa^ahlc In annual jn^tnll- 
tnc‘nts. such ownct*^ arc* not liable tt>r 
the penalty provided later in ‘-ueh 
statute that such t ix shill become 
dclinciucnt on the ensuing flr«^t of 
March and hear the* s.irnc* inl€'rc*st 
and ranalties as ordinaiv delinquent 
taxes, such part of the statute being 
inlc*ndc*d as an inducement to obtain 
waivers—Fitchpatiick \ Fowler, 1 ’*8 
NW 392, 157 Iowa 215 

61. Ohio—State ex rel Upper Scioto 
Drainage and Conservancy Di.st v 
Tracy, 185 NE 541, 126 Ohio St 
277 

19 CJ p 75.2 note 49. 

Organized townships may be held 
liable* for penalty for delinquency in 
paving drainage tax, nc>tvvithslandins 
belief of good defense—Norhorne 
Band Drainage Disl Co of Carroll 
County V Cherry Valley Tp , of Cai- 
roll County, 31 S W 2d 201, 325 Alo 
1197 

62. Ark —Tarlete»n Drainage Dist 
No 15 V American ln\' Co, 59 S 
W2d 1029, 187 Ark 385 

Penalty on Interest 

Under statute authorizing collec¬ 
tion of penalties and interest on de¬ 
linquent reclamation assessments, ac¬ 
crued interest shemld he computed to 
dale of sale and added to delinciuent 
installment and twenty per cent 
should be computed on both—Islais 
Company v Alathoson 49 P 2d 821. 
4 Cal 2d 371, followed in 45 I* 2el 132 
third ease, 4 Cal 2d 774, and 45 P 2d 
333, second case, 4 Cal 2d 775 

63. Ark—J. W. & M L. Dickin¬ 
son V Cypress Creek Drainage 
Dist, 213 SW. 1. 139 Ark 76. 

64. Mo.—Elsberry Drainage Dist. v. 

465 


Seerley 40 S W 2d 162. 329 Mo. 
1217, followed in 4 9 S W 2d 167, 
and K1 sherry Drainage Dist v 
Craig, 49 S W 2d 168. 

65. Alo—Norborne Band Drainage 
Dist Co of Carroll Countv v 
Cheiry V.illey Tp , of Carroll Coun¬ 
ty, 31 SW2d 201, ’125 Mo 1197 

66. Wyo—Rivirton Valley Drainage 
Dist V Boaid of County Com’rs 
of Fremont Countv’, 74 P 2d 871, 
52 AVyo. 136. 114 ABR 1093 

67. W>o—Riverton Vallev' Drainage 
Dist v Boird of Com’r.s of Fre¬ 
mont County, supra 

68. Alo—]‘ate v" Ross, 84 S.W 2d 
961, 229 AloApp 836 

69. Tax for preliminary expensoB 

Right of landowner not benefited 
by drain'ige improviment to reim- 
biirsenifnt for uniform tax for pre- 
yminaiv expenses already paid ob¬ 
tains under .some statutes only where 
view el s’ final report is approved and 
tax( s are levied for benefits assessed, 
and, vvheie drainage district proceed¬ 
ings are dismissed, landowner irre- 
siiective of benefit from drainage im¬ 
provement cannot recover uniform 
tax already paid—State ex rel Dav- 
idscui V Alissouri State Bife Ins Co , 
65 S \V 2d 182, 228 Mo App. 38. 
Erroneous acreage 

Under a statute providing for a 
refund of assessments paid under a 
mistake where lands of one person 
are assessed under the name of an¬ 
other, there can be no recovery of 
taxes paid on an assessment of an er¬ 
roneous acreage, particularly where 
a statute provides for other relief un¬ 
der such circumstances —Hirsh v. 
First Forked Deer Drainage Dist. for 



DRAINS 


28 C.J.S. 


§ 80 


dinarily there can be no recovery of a dram tax le¬ 
gally assessed and voluntarily paid when due.^® As 
a general rule, involuntary or compulsory payment 
of a void assessment may be recovered by the land- 
owner but no recovery can be had where the 
payment was volunlaryj^ and the general rule, 
when not controlled by slatiite, is that, in the ab¬ 
sence of acts amounting to duress or coercion, the 
payment is deemed to be \oluntary, notwithstanding 
a protest made at the time of paymcnt.^3 some 
jurisdictions, however, this rule has been abrogated 
by statutory provisions giving to one assessed for 
drains the right to pay the assessment under pro¬ 
test, and in such case the payment is not volun¬ 
tary. General statutes authorizing recovery of 
taxes paid under protest do not apply to drainage 
taxes or assessments 75 

Under some statutes payments made on assess¬ 
ments thereafter adjudged invalid may be credited 
on subsequent assessments against the land,76 and 
such a credit may be given by a subsequent assess¬ 


ment equalizing the inequalities arising from the 
fact that some of the landowners did not pay the 
invalid assessmenl.77 Although the statute, pro¬ 
viding for the reimbursement of landowners who 
have paid an invalid assessment, provides that pay¬ 
ment shall be credited to the tract of land on which 
the assessment was paid, where payment was made 
by the former owners of the land, subsequent own¬ 
ers who ex])cnded nothing therefor, and who in¬ 
curred no liability in consequence of it, are not 
entitled to credit for payment of such invalid as¬ 
sessment. 76 

Persons not paying any tax under an invalid levy 
cannot complain that the county authorities direct¬ 
ed repayment of the money collected or allowed it 
as a credit on a subsequent valid levy.79 

The mere fact that a drainage system fails prop¬ 
erly to drain the property of one of the landown¬ 
ers within the district docs not give him a right to 
recover assessments paid 60 Likewise, where there 
ha6 been no abandonment of the project, the fact 


Haywood & Crockett Counties, 14 
Tenn App :j85 

70. Fla —Vaux v. North St. Lucie 
River Drainage Dist, 191 So 29 

71. Mich—Watson v Fox. 232 N.W. 
213, 251 Mich 495. 

Okl —Stuckey v Kays, 249 P. 416, 
119 Okl 227 
19 CJ p 753 note 52 
Sstoppel 

(1) Petitioner for drain, active in 
carrying out improvement and not 
seeking to review drainage proceed¬ 
ings by certioraii, is estopped from 
contesting validity of drain proceed¬ 
ings in action to recover drainage 
taxes—Watson v. Fox, 232 NW 213, 
251 Mich 495 

(2) Where, however, plaintiff chal¬ 
lenged proceedings because of juris¬ 
dictional defect in proceeding for con¬ 
struction of dram by appealing 
promptly, on learning of filing 
order tor drain of different dimen¬ 
sions than that petitioned for, he 
could not be denied recovery of spe¬ 
cial assessment paid under protest 
because he mistook his remedv, or 
because he was one of petitioners — 
Miller v McManus, 200 N W 684, 
185 Wis 52 

72- Ark—New Netherlands Ameri¬ 
can Mortg Bank v Greene & Law¬ 
rence County Drainage Dist, 133 
S W 2d 446—Chapman & Dewey 
Land Co v Board of Directors of 
St Francis Levee Dist., 288 S W. 
910, 172 Ark. 414 
19 C J p 753 note 53 
Application to other tracts 

Where drainage district Improperly 
collected taxes against forty-acre 
tracts against which betterments 
had not been assessed, but owners 


paid without protest, the amount im¬ 
properly collected need not be applied 
to payment of delinquent betterment 
taxes subsequently accruing against 
adjoining forty-acre tracts, so as to 
preclude sale for such subsequent 
taxes —New Netherlands American 
Mortg Bank v. Greene & Lawrence 
County Drainage Dist, Ark, 133 S 
W2d 446 

Knowledge of facts 

While, in order to constitute one 
who pays illegal tax<»s a volunteer, 
he must have knowledge of the fact«;, 
notice of facts sufficient to put him 
on inquiry may l>e sufficient—New 
Netherlands American Mortg Bank 
V Greene & Lawrence County Drain¬ 
age Dist, supra 
Statutory leave necessary 

Void drain assessments paid with¬ 
out protest can be recovered onlv by 
statutory leave —Brooks v Oakland 
County, 256 NW 576, 268 Mich 637 
Public fnnds 

A county sued by township for re¬ 
covery of ditch assessment install¬ 
ments assessed against township in 
violation of final order of distr.ct 
court establishing ditch and direct¬ 
ing that assessment be against coun¬ 
ty could not escape liability on 
ground that township voluntarily 
paid assessments, since doctrine of 
Vfiluntary payment is inapplicable to 
unauthorized payments of public 
funds —Township of Normania v 
Yellow Medicine County, 286 NW 
881, 205 Minn 451. 

73- Mich—^Williams v Merritt 116 

NW 386, 152 Mich 621. 

19 C.J p 753 note 64. 

Statutory remedy held exclusive 

Kan.—^Atchison, T & S. P. Ry. Co 
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v. Drainage Dist No 1 of Lvon 
County. 1 P2d 253, 133 Kan 586, 
82 A L R 652 

74. Mich—Murphy v Dobben, 100 
NW 891, 137 Mich 565 
19 C J p 753 note 55 

76. Cal—Justice v Robinson, 75 P 
776, 142 Cal 199 

Mich—Williams v Merritt, 116 N W. 
386, 152 Mich 621. 

76. Fla —State ex rel Neafie v. 
Board of Com’rs of Everglades 
Drainage Dist , 194 So 786 

19 CJ. p 763 note 67 

Remedy 

Where taxpayer had paid assess¬ 
ment levied under prima facie valid 
statute governing drainage district, 
his remedy against being compelled 
to pay double tuxes under assess¬ 
ment subsequently ordered in man¬ 
damus proceeding was to apply to 
the taxing authority for credit for 
the amount already paid, to lie ap¬ 
plied on payment of the suliscquent 
assessment —State ex rel Neafie v. 
Board of Com’rs of Everglades 
Drainage Dist, Fla., 194 So 786. 

77. Cal—Spurrier v Neumiller, 174 
P 338, 37 Cal App. 683. 

78. Cal—Spurrier v. Neumiller, su¬ 
pra 

79. Ga.—Stovall v Broad River 
Drainage Dist, 116 SE 602. 155 
Ga 167. 

80. Reason for rule 

There is no contractual relation 
between a drainage district and an 
owner of property therein —Craven 
v Board of Com’rs of Upper Coddle 
Creek Drainage Dist., 97 S.E. 470, 176 
N.C. 631. 
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that the proper authorities have refused to accept 
the contractor’s work on the drain and have refused 
to pay part of the contract price on the ground 
that the work has not been completed, does not en¬ 
title a landowner to recover assessments paid.®^ 

Where the county officers in levying and collect¬ 
ing drainage taxes act as agents of the district, the 
county is not liable for the refund of void drain 
taxes which have been collected by such officers.^- 
Of course, before county officers can be held per¬ 
sonally liable for the return of void drain assess¬ 
ments paid, some basis for the imposition of such 
liability must be shown A county issuing a void 
certificate of delinquency for drainage assessments 
may be required to refund the amount paid, under 
its guaranty to do so, if the certificates were de¬ 
clared void 

An action to recover drain taxes paid under pro¬ 
test cannot be employed to revive a right to review 
a claim of exemption lost by reason of a failure to 
pursue the statutory remedy therefor 

Proceedings for recovery. In an action to re¬ 


recover drain taxes paid, there must be a compli¬ 
ance with statutory provisions as to the officers who 
must be made parties.*® Matters not properly in 
issue cannot be determined,*'^ and yilaintiff cannot 
show in such action that the lands were not bene¬ 
fited by the improvement.** Where questions of 
fact are raised, the case may be referred to a mas¬ 
ter to take the testimony thereon.** If there are 
special statutes of limitation applicable to actions 
for the recovery of dram taxes, the action is 
barred unless brought within the prescribed time ** 

§ 81. Collection and Enforcement of Assess¬ 
ments 

a. In general 

b. Collecting officers 

a. In General 

The mode of enforcing the payment of drainage as¬ 
sessments is largely a matter of statutory regulation. 

The mode of collection of drainage assessments is 
governed by statute In many jurisdictions such 
assessments are enforced by suit in the manner pro- 


ITo recovery from district 

If the tioard of commissioners of 
a drainapre district acts through 
fraud or collusion to the damage 
of a property owner, the commis¬ 
sioners may be personally and in¬ 
dividually liable, but the property 
owner cannot recover from the drain¬ 
age district —Craven v Board of 
Com’rs of Upper Coddle Creek Drain¬ 
age Dist , supra 

81. Minn—In re Judicial Ditch No 
2 of Meeker and Wright Counties. 
IT.'i NW 996, 14.'i Minn 495 

82. Mich—Brooks v Oakland Coun¬ 
ty, 256 NW 576, 268 Mich 637 

Okl —Prudential Ins Co. of America 
V Board of Com’rs of Garvin Coun¬ 
ty, 92 P2d 359. 185 Okl 362—Mi.s- 
souri State Life Ins Co v Board 
of Com’rs of Garvin County, 45 P 
2d 1101, 173 Okl 26 
Jaagment against county, entered 
under such circumstances, is void — 
ITudcntial Ins Co ot America v. 
Board of Coni’rs of Garvin County. 
92 P 2d 359. 185 Okl 362 
JXot a tax 

Special assessment for local im¬ 
provements was not a “tax” within 
statute requiring county to refund 
money to pure baser at illegal tax 
sale—Missouri Slate Life Ins Co v 
Board of Com’rs of Garvin County, 45 
P 2d 1101, 173 Okl. 26 

83. Connty treasurer cannot be 
found personally liable for return of 
void assessments paid where it is not 
shown that he has, or ever had, pos¬ 
session of any money collected from 
plaintiff or his assignor.—Brooks v. 


Oakland County, 256 NW 576, 268 
Mi<h 637 

Brain commissioner in office at 
tune of proceedings cannot be held 
personally liable ivhere it is not 
shown that he had any connection 
with the dram proceedings—Brooks 
V Oakland County, supra 

84k Wash —T»aine v State, 286 P 
89, 156 Wash 31. 

85. Mich —Pere Marquette Ry Co 
V Wilcox, 210 NW 331, 226 Mich 
254 

86. Mich—Godkin v. Rutterbush, 
110 NW 505. 147 Mich. 116 

19 CJ. p 753 note 58 

87. Ariz—Arizona Eastern R Co v. 
Graham County, 257 P 990, 32 Ariz 
322 

88. Iowa —Allerton v. Monona Coun¬ 
ty. 82 NW 922, 111 Iowa 560 
Bvidence held insuJIIcient to show 

that assessment included property of 
railroad other than real estate, even 
though such matter furnishes no ba¬ 
sis for the recovery of taxes paid — 
Atchison, T & S F Ry Co V. Drain¬ 
age Dist No 1 of Lyon County, 1 
P 2d 253, 133 Kan 586, 82 A.L K 552 

89. Fla—Forster v. Esch, 152 So 
444, 113 Fla 377. 

90. Mich.—Brooks v Oakland Coun¬ 
ty, 256 N.W. 576, 268 Mich. 637 
—Norton Tp v Cockerill, 251 N W 
543, 265 Mich 405 

91. Ill.—People v. Tavlorville Sani¬ 
tary Dist, 20 N.E2d 576, 371 111. 
280. 


Or—Daly v Horsefly Irr Dist, 21 
P2d 787, 143 Or 441. 

19 C J p 753 note 61. 

Operation of statute 

Statute held to operate prospec¬ 
tively—Drainage District No 7 of 
Wa.shington County v. Bernards, 174 
P. 1167, 89 Or 531. 

Preliminary expenses 

Under a statute contemplating but 
one levy and collection of a tax to 
pay preliminary expenses where the 
district abandons the improvement, 
collection of such tax cannot be 
spread over a period of years —Bank 
of Commerce & Trust Co v Com- 
miss;ionerH of Tallahatchie Drainage 
Dist No 1. 138 So 558, 165 Miss. 
582, appeal dismissed Brown v. Bank 
of Commerce & Trust Co , 53 S Ct. 
6, 287 U S 563, 77 L Ed 497. 

Remedies controlling gsneral taxes 
The .same remedies are at hand in 
enforcing drainage taxes that control 
the lev> and collection of state and 
county taxes, except that, under the 
statute, there is no personal liability 
for drainage taxes —Waits v Black 
Ba>ou Drainage Dist, Miss., 185 So. 
577 

Separate from levee district 

A drainage district and a levee dis¬ 
trict are separate districts levying 
taxes based on different benefits, 
w^hich each may enforce without 
reference to the action of the other. 
—Deaner v. Gwaltney, 108 S W 2d 
600, 194 Ark 332 
Surplus from general tax sale 
Since drainage districts are cre¬ 
ated by statute and governed solely 
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vidcd by statute for the enforcement of liens aris¬ 
ing- from taxes generally.^2 legislature may 

authorize summary enforcement of the delinquent 
taxes,or it may authorize the district to proceed 
to enforce its lien by an action in the nature of a 
mortgage foreclosure suit, wherein the court must 
order a sale of realty.^"* The proceedings are usu¬ 
ally in rem,^5 and no personal liability on the part 
of the landowner is created by statute,*^® although 
under some statutes, and in certain cases, it has 
been held that a personal action wull he As be¬ 
tween a vendor and purchaser, the legislature has 
power to establish the rule that, in the absence of 
an agreement to the contrary, the owner in posses¬ 
sion at the time drainage assessments become due 
shall be liable for the tax.®® Where the statute 


fails expressly to provide an adequate remedy for 
the enforcement of the payment of benefits assessed 
against public roads and highways, the district may 
resort to any existing remedy at common law that 
will afford adequate and projier redress, the usual 
and ordinary remedy being an action against the 
political subdivision of the state charged with the 
upkeep of the roads and highw^ays and a general 
judgment thereon collectable out of its general .treas¬ 
ury.®® Drainage assessments levied against a town¬ 
ship may be enforced by mandamus to compel a 
levy of taxes for the payment thereof i 

Tw^o assessments for drainage made on the same 
lands at different times may be recovered in one 
action ^ 


by statutory provisions, in the ab¬ 
sence of a statute authorizing pro¬ 
cedure to reach the surplus from 
sales under piooeedings to collect 
general t.i-ves, the drainage district 
IS not entitled to such .surplus to 
protect its lien—Holly v Rolwing, 
87 S W 2d 6r»l, 230 Mo App 33. 

92. K C—^Wilkinson v Boomer, 7 S 

R 2d 4*11, 217 NC 217 

W>o—State v Cole, 299 P. 1040, 

43 W>o 209 
19 C.T p 753 note C2. 

93. Xxecution 

(1) Under some statute's the tax 
collector may issue his execution to 
cmforce the toilettion of unpaid as- 
^essmentH due from the landowners, 
which shall proceed as ordinary ex¬ 
ecutions for state and county taxes 
—Goolsby V Board of Drainage 
Com’rs of Cedar Creek Drainage 
Dist , 119 SE f.44, 156 Ga 213 

(2) Under a statutes directing that 
executions against a landowner shall 
be levied by any sheriff or constable 
of the county a levy by such sher¬ 
iff is not illegal and void because 
execution is diretted "to any law¬ 
ful officer to exc-cutc and return "— 
Goolsby V Board of Drainage Dist, 
supra 

(3) Where execution undc«r the 
drainage law gives the sptcific num¬ 
ber of acres, "and being that spec if- 
jc bottom land on Ct*dar crock Jas¬ 
per county, belonging to Inamc'd de¬ 
fendants], contained wdthin what is 
known as the Cedar Creek drainage 
district, as shown by map” on file, 
and recites that the property is the 
property of defendant in fieri faeia.s, 
and such map is on file, such levy Is 
not void for uncertainly in the 
description—Goolsby v. Board of 
Drainage Dist., supra 

(4) Since under such statutes the 
claim of third persons to the prop¬ 
erty may be tried in the same man¬ 
ner as other claims are, such claim¬ 


ants have an adequate remedy at 
lawr and they cannot secure an in¬ 
junction against the sale under the 
levy—Campbell v. Board of Diainagi 
Com'rs of Cedar Creek Drainage 
Dist. 118 SE 720. 156 Ga 64 

(5) Execution may be is'^ued by 
tax collector to any lawful ofTU er for 
levy and sale of lands assessed — 
Pursley v. Manley, 14 4 SB 242, 166 
Ga 809. 

94. NC—^AVilkinson v. Boomer, 7 
S E 2d 491, 217 N C 217. 

Forfeiture unnecessary 

The suit to foreclose a lien for 
unpaid drainage taxes, under Farm 
Di.ainage Act § 72, lies wh«*ne\'cr 

there is a levy unpaid, it not being 
necessary that the lands had been 
legally forfeited to the state as is 
required to inforce delinriuent as¬ 
sessments under the Levc*e Act, by 
Milue of Revenue \ct § 253—Drain¬ 
age Dist No 1. St Clair County, \ 
Soucy, 127 NE 140, 292 Ill. 584 

95. Death of owner 

The assessment being against the 
designated tract of land, and the 
execution issued by the tax collector 
commanding the levying officer to 
sell that tract, thus being an ex¬ 
ecution in rem, the same could is¬ 
sue after the death of the owner of 
the land so assessed—l^ursley v 
Manley, 144 SE 242, 166 Ga 809 
In absence of statutory provision 
theiefor, proceeding in rem is im¬ 
proper—Rinke v Washington, 281 
S W. 378, 170 Ark. 837. 

96. Iowa —^Ivimball v Board of 
Sup'rs of I’olk County, 180 N W 
988. 190 Iowa 783 

Miss —Waits V Black Bayou Drain¬ 
age Dist, 185 So 577—Nickey v 
State, 145 So 630, 167 Miss 650, 
suggestion of error overruled 146 
So 859, 167 Miss 650, motion ov¬ 
erruled 147 So. 324, 167 Miss. 650, 
affirmed Nickey v. State of Mis- 

468 


sissippl. 54 S Ct 743, 292 U S 393, 
78 U Ed 132 J 

Mo—State ex rol Kersey v Sims, 
App, 286 S W 832, transferred, 

see 274 S W 359 309 Mo 18. 

19 C J p 754 note 63 

Iiiability on bond 

In suit by state against taxpa>c‘r 
to enforce ta\e.s, including diain- 
ag© assessments, against other lands 
of taxpayer, ivherein taxpayer gave 
bond to discharge attachment, drain¬ 
age assessments determined to be 
unenforceable against other lands of 
taxpayer are not enforceable under 
bond—Nickey v State, 145 So 630. 
167 Miss 650, suggestion of error 
overruled 146 So 859. 167 Miss 650, 
motion overruled 147 So 324, 167 
Miss 650, aftlrmc'd Nickey v State 
of Mississippi, 54 set 743, 292 U 
S 393, 78 L Ed. 1323. 

97. Ind.—Louisville, etc, R Co v. 

State. 24 NE 350. 122 Ind 443_ 

Louisville, etc, R Co v State, 35 
N E 916, 8 Ind App 377 

19 C.J. p 754 note 64. 

Statute held not retroactive and. 
consequently, only the land on which 
the tax was assessed could be sold 
for tax delinquent before the enac 1- 
nicnt of the statute—Board of Drain¬ 
age Com’rs of Lyon Swamp Drain¬ 
age and Levee Dist v. Bordeaux, 137 
S E 716, 193 N C 627. 

98. Ky —Liberty Ins Bank v. Vance, 
381 S W 169. 213 Ky 352 

99. Mo—Harrison and Mc‘rcer Coun¬ 
ty Drainage Dist. v Trail Creek 
Tp. 297 SW. 1, 317 Mo 933. 

1- Ill —Spring Creek Drain Dist v 
Joliet Highway Comrs, 87 NE 

394, 238 Ill 521—Dix Highway 

Comrs V. Big Four Diain. Dist., 67 
NE 576, 207 Ill. 17. 

19 C J. p 754 note 65. 

2. Cal —Swamp, etc , Land Dist. No. 
110 V. Feck, 60 Cal. 403. 
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b. CoUectiiig Officers 

Drainage assessments should be collected by the of¬ 
ficers designated by statute. 

Drainage assessments should be collected by the 
officers designated by statute.^ Accordingly, under 
the various statutes, such assessments may be col¬ 
lected by the county treasurer or collector of reve¬ 
nues,^ by the township collector,^ by the state tax 
collector,® or the board of drainage commission.*^ 
The fact that drainage commissioners were never 
legally appointed and are at most merely de facto 
officers cannot be urged against their authority to 
collect assessments where such assessments arc not 
to be jiaid to them mdividiudly, but to the drainage 
<listrict ^ Under some statutes the sheriff is not 
only the collecting agent of the district, but he is al¬ 
so custodian of the funds and the disbursing agent 
of the commission ® One who contracts to construct 
drainage ditches, in consideration of receiving as¬ 
sessments against abutting property, should, jirior 
to entering into such contract, ascertain whether 
such assessments are enforceable, and upon failure 
to do so acts at his peril.^® 

In the absence of statutory authorization, a court 
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of equity will not appoint a receiver to take charge 
of a drainage district for the purpose of collecting 
taxcs.^i Under the statutes and practice in some 
jurisdictions in a proper case a receiver may be ap¬ 
pointed to take charge of the affairs of a drainage 
district uj)on the failure of the proper officers to pro¬ 
ceed to collect all past due assessments, or to sell 
all the lands in the district liable to sale, or other¬ 
wise to collect all of the indebtedness due for the 
improvement ^2 Particular statutes authorizing the 
appointment of a receiver,!^ or abolishing the rem¬ 
edy of receivership, 14 j^^ve been held to be valid. 

Compensation, The collecting officer is entitled 
to such compensation, and only such comiieiisation, 
as is granted him by statute Under some stat¬ 
utes the county is entitled to a collection fee for col¬ 
lecting the assessments of a drainage district,4® but 
under other statutes the drainage district is not ha¬ 
bit to the county for services rendered by county 
officers in making such collections ^7 

The statutory fees provided to pay the assessors 
and collectors of an acreage tax for the discharge 
of the district’s bonded debt may be an incident to 
the collection of the fund with which to meet the 


3. Ma«?s —Murphy v Clinton, 65 N, 
P] -14. 1S2 Mass 1S8 

IS (’ J p 754 note 68 

4. Neh—Nemaha Valley Drain Dlst 
No 2 v Nemaha ('‘ounty, 158 N W 
4 38 100 Nob 64 

19 CJ p 754 note 69. 

Responsibility for acts 

Although the county treasurer col¬ 
lected the asst'ssmenls, he was not 
an ex ofTicio officer of the district, 
and the distiut \Nas not resjjonsible 
for his acts in hnndlin^^: the assess¬ 
ments p.iid into his oflice—Western 
IJofu rnian Fraternal Ass’n v Har¬ 
rell, J74 NW 55. 223 Iowa 932 

5. Ill —I’cople V McDouBTal, 69 N. 
K 95. 205 111 636 

19 C J p 751 not© 70. 

6. Da—Iowa lirain. Dist No 1 v 
Wilkins Co . 51 So 91. 125 Da 127, 
J37 

7. NC—Muddv Creek Dr.ainag-e 

Comiiiission v Eplty, 130 SK 497, 
190 NC 672 

8. Ill —Spring- Creek Dram Dist v. 
Joliet Highway Conns, 87 N E 
394, 238 Ill 521. 

9- Miss —Robertson v People’s 

Rank & Trust Co, 79 So. 827, 118 
Miss 650 
Not county funds 

Swamp land district funds are not 
“county funds’’ nor “drainage dis¬ 
trict funds,’’ within Hemingway Code 
5 4234 (D1912 c 194), and § 4250, 
requiring drainage district funds to 
be deposited in the manner of county 
funds, and the state revenue agent 


has no right as against the sheriff to 
the possession thereof—Robertson 
V People’s Hank & Trust Co . supra 

10. Okl —Ccichran v Norris, 51 P 
2d 736, 175 Okl. 126 

11. Fla—Cocoa Rockledge Drainage 
Dist V. Carrett, 191 So 687 

Fursuomce of -writ 
The holder of a judgment against 
the district, after securing a writ of 
mandamus commanding the district 
to levy a tax to pa\ the Judgment, 
should pursue such couise, and not 
seek to have a receicer appointed — 
Cocoa Rockledge I>rainage Dist v. 

Garrett, supra 

12. Ga—MeVey v McWilliams, 121 
S E 641, 157 Ga 220 

13. U S —Duval Cattle Co v Hemp¬ 
hill, CC.AFla, 41 F2d 433 

14. ITS—Drainage Dist No 2 of 
Crittenden County Ark, v. Mercan¬ 
tile-Commerce Rank Ar Tru.-t Ct) 
of St Douis. Mo, CC 4 Aik, 69 F 
2d 138, certiorari denied Mertan- 
tile-Cornmerce Bank & Trust Co 
of St Douis, Mo \ Drainage Dist 
No 2 of Crittenden County. Ark, 
55 S Ct 77, 293 U S 566, 79 D Ed 
665 

15. Ark—Partain v Greene County, 
250 SW 23. 158 Ark .105—Haley 
v Thompson, 172 S W. 880, 116 
Ark 354 

Ky—McManama v Johnson, 140 S. 
W2d 1022, 283 Ky 166—Board of 
Drainage Com’rs of McCracken 
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County v Alhston, 248 SW 850, 
198 Ky 310 

Amount of comxniSBion 

(1) Sheriff held tmlitbsl to two per 
cent commission—Diainage Com’rs 
of Mattarnuski'et Dist . in Hyde 
County, V Davis, 108 SE 506, 182 
N C. 140 

(2) Statute authnriring county 
courts to increase township collec¬ 
tors’ fees for collecting drainage tax¬ 
es applies to circuit court drainage 
districts, and low'n&hip collectors 
may retain only one pc‘r cent of 
drainage taxes collected, unless coun¬ 
ty court incicMse.s compensation not 
exeeeding additional one per cent 
because c>f c*xces.sjve additional ex¬ 
penses—l^ittle Ri\er Drainage Dist. 
V Dassater, 29 S W 2d 716, 325 Mo. 
493 

As and when collected 

Statute held to contemplate that 
assessors and collectors should be 
compensated as and when the fund 
IS collected and they should not be 
Fiaid in advance There can be no 
\.tlid reason for nonpayment, how- 
ex c‘i. as and when fund.s have been 
rc*alized on the assessments—State 
ev red Noafie v Board of Com’rs of 
Everglades Drainage Dist, Fla, 191 
So 309 

16. Idaho—^Drainage Dist. No 2 of 
Ada County v Ada County, 226 P. 
290, 38 Idaho 778. 

17. Utah —Sanpete County v San¬ 
pete County Drainage Dist No 1, 
248 P 479, 67 Utah 507. 



oi sutVl and, as SUA incident, may be 
’\)ToptT\y c\vaTgea\)\e to that fund.^s 

Liability of officer. Where the collectings officer 
is requested by the duly constituted authority of the 
drainage district to refrain from collecting penal¬ 
ties and interest on delinquent assessments, the dis¬ 
trict IS estopped from subsequently claiming liabil¬ 
ity on the part of such officer for failure to collect 
interest and penalties.^^ In the absence of a stat¬ 
ute providing for charging the collecting officer 
with interest on the assessments remaining in his 
hands, he cannot be required by the drainage board 
to pay interest on collections made by him and 
turned‘over to the board sonic time thereafter 20 
In an action against a collector of taxes or his sure¬ 
ties to recover a drainage tax, it is essential to a 
good cause of action that facts be alleged manifest¬ 
ing the legality of the tax and the right of the col¬ 
lector to enforce payment thcreof.^i 

§ 82. - Conditions Precedent 

There must be a compliance with any conditions prec¬ 
edent prescribed by statute before suit may be brought to 
enforce delinquent drainage assessments. 

Under some statutes a delinquent list is required 
to be made and returned before the commencement 
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of proceedings to enforce a drainage assessment,22 
although it has been held that failure to return such 
list will not prevent the enforcement of the assess¬ 
ments, the only effect of such failure being to de¬ 
prive the lax bill of its prima facie effect as evi¬ 
dence that the assessments are past due and paya¬ 
ble 23 The description of the lands in the tax bill 
must he definite and certain, and it is sufficient if 
the description by its own terms will enable one 
reasonably skilled in such matters to locale it.^'t 

In the absence of a statute to the contrary, the 
comiiletion of the drain is not a condition precedent 
to the right to collect assessments thcrefor,25 and 
it is not necessary that an estimate of the final cost 
of completing the work contemplated should be 
made before suit is brought.26 

§ 83. - Defenses 

A defense, 19 be sufficient in a proceeding of this char¬ 
acter, must be one permitted under the controlling stat* 
utes and must defeat the cause of action set up in plain¬ 
tiff's pleadings 

Some statutes prescribe and limit the defenses 
which may be raised m proceedings to enforce spe¬ 
cial assessments for drains, 27 and defenses other 
than those prescribed by statute cannot be inter- 
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18. Fla —state ex rel Neafie v 
Board of Com’rs of Everglades 
Drainage Dist., 191 So. 309. 

19. Ky—Board of Drainage Com’rs 
of McCracken County v. Alliston, 
248 SW 850, 198 Ky 310 

Authority of hoard 

Board of drainage commissioners 
held to have authority to direct sher¬ 
iff not to collect penalties—Board 
of Drainage Com’rs of McCracken 
County V Alliston, supra 

20. Ky—Board of Drainage Com’rs 
of McCracken County v. Alliston, 
supra 

21- Ky —Stewart v Board of Drain¬ 
age Com’rs of Marshall County, 39 
S W 2d 256, 239 Ky 149. 

Petition held insufficient 
Ky.—Stewart v Btiard of Drainage 
Com’rs of Marshall County, su¬ 
pra. 

22. Ill—People v Welch. 96 N.E 
991, 252 Ill 167 

19 CJ p 754 note 76 

23. Mo—State v Wilson, 115 S 
W 576, 216 Mo 301. 

Tax not invalidated 

That drainage supervisors, instead 
of having tax collectors return books 
as delinquent, authorized books to be 
retained and tax continued to be col¬ 
lected, would not Invalidate tax al¬ 
though such at lion was unauthor¬ 
ized—^Everglades Drainage Dengue 
V. Napoleon B. Broward Drainage 


Dist, DC Fla, 253 P. 246. appeal 
dismissed 40 S Ct. 219, 251 US 567, 
64 LEd 418 

24. Mo—Elslierry Drainage Dist. v. 

Seerley. 49 S W 2d 162. 329 Mo 

1237, followed in 49 S.W.2d 167, and 

Elsberry Drainage Dist v. Craig, 

49 SW.2d 168 
Abbreviations 

(1) Use of usual abbreviations to 
designate subdivisions of section 
held proper —^Elsberry Drainage 
Dist. V Seerley. 49 S W 2d 162, 329 
Mo. 1237, followed In 49 S W 2d 167, 
and Elsberry Drainage Dist v Craig, 
49 S.W2d 168. 

(2) A combination of two letters 
of “NESW” in tax bill designates a 
quarter section, and any combina¬ 
tion of four such letters designates 
quarter of quarter section —Elsberry 
Drainage Dist v Seerley, supra 

(3) “NESW that Pt Lying E & 
N of dit< h R of W ” as used in 
drainage assessment held to mean 
that pai t of the northeast quarter 
of southwest quarter of designated 
section lying north and east of ditch 
right of way, and valid description — 
Elsberry Drainage Dist. v Seerley, 
supra. 

Name of owner 

Drainage tax bill which tabulated 
four different tracts with name of 
owner given only in connection with 
first tract held sufficient tax bill 
against same owner for all four 
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tracts—Elsberry Drainage Dist. v. 
Seerley, supra. 

25. Ind —Eel River Drain Assoc, 

v. Topp, 16 Ind 242—Hoefgen v. 
State, 47 NE 28, 17 Ind.App. 

537. 

Xstoppel 

Landowner wms “estopped” to de¬ 
ny liability for an assessment levied 
for the construction of a drainage 
system on ground that district failed 
to complete work after entry of con¬ 
firmation Judgment, where nothing 
was done to compel completion of 
the work for a period of over seven 
years, and bondholders who pur¬ 
chased bonds in reliance on confirma¬ 
tion proceedings would be prejudiced 
by allowing landowners to deny li¬ 
ability—Lower Salt Creek Drainage 
Dist V Beaver, 29 N E.2d 523, 374 
111 335. 

26. Ind—Delawter v. Sand Creek 
Ditching Co., 26 Ind 407. 

27. Minn—In re Delinquent Taxes 
for 1921, 220 NW 608, 176 Minn. 
206 

19 C..T p 756 note 84. 

▼aUdation proceedings 

(1) Under a statute providing for 
an action by a reclamation district 
to test the validity of an assessment, 
a judgment validating the assess¬ 
ment precludes any subsequent at¬ 
tack thereon.—Swamp Land Recla¬ 
mation Dist. V. Blumenberg, 106 P. 
389, 156 Cal. 532. 
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posed.28 Mere technical collateral matters,29 and 
matters which do not defeat the right of recovery 
set up in the district’s pleadings,9® are not available 
as defenses. Where, due to the pendency of an ap- 
])cal, the levy of an assessment is unlawful, such 
matter is available as a defense in an action to en¬ 
force the assessmenl.3i Where, under the statute, 
an appeal relating to drains takes to the reviewing 
court only the questions of compensation for prop¬ 
erty appropriated and damages for property preju¬ 
dicially affected, the pendency of such an appeal 
does not prevent the bringing of a suit for the col¬ 
lection of assessed benefits.^^ An erroneous assess¬ 
ment IS not a good defense for nonpayment of the 
proper amount.23 An action to collect assessments 
cannot be defeated by showing an agreement be¬ 
tween certain of the property owners to which the 
<listrict was not a party, whereby some of them were 
to construct levees and have their lands set off as an 
independent district,34 or by the showing of an 
owner assessed that he had constructed a levee 
which was used by the district, for which he had 
not received payment.35 

On application for judgment and sale for delin¬ 
quent drainage assessments the landowner is enti¬ 
tled to file objections to the assessment,36 and own¬ 
ers of separate tracts of land may properly join in 
the objections, if such objections apply to the land 


of each of the objectors.37 Where landowners have 
had no previous opportunity to be heard on the 
question, the issue of whether the assessment ex¬ 
ceeds the benefits to the land may be raised,’** but 
such issue may not be raised where the landowners 
have had an opportunity to be heard on the ques- 
tion.39 Since an act of the trustees in the misap¬ 
propriation of the moneys of the district has noth¬ 
ing to do with the matter of levying the assessment, 
such matter cannot be raised in a proceeding of this 
character. 4 9 

As already discussed in § 36, the organization of 
the drainage district is not subject to collateral at¬ 
tack, and, as discussed in § 74, neither is the as¬ 
sessment subject to collateral attack. 

§ 84. - Proceedings in General 

a. In general 
b Parties 

c. Pleading 

d. Evidence 

e Trial, judgment, and review 
f. Costs 

a. In General 

statutory requirements as to notice, time to sue, and 
Jurisdiction and venue govern. 

There should be a compliance with statutory re- 


(2) In case no such proceeding is 
brought, the landowner, who has had 
no other oi)port unity to contest the 
\alidity of the assessment, may 
make such contest in proceedings to 
enforce it, and In suth proceedings he 
IS not confined to an attack on the 
regularity of the assessment Itself, 
but may, while admitting its va¬ 
lidity, object to its enforcement on 
the ground that, by reason of sub- 
seciuent events, he will not receive 
the benefit to secure which the as¬ 
sessment was made, and upon which 
alone it can be constitutionally 
founded —Swamp Land Reclamation 
List. V Blumenberg, supra 

28. Minn —In re Delinquent Taxes 
for 1921, 220 N.W. 608, 175 Minn 
206 

29. Ill —People ex rel Hess v. 
Wheeler, 187 NK 146, 353 Ill 147. 

Mo —Little River Drainage Dist. v. 
Houck, App. 137 SW2d 65C. 

30. U.S —Duval Cattle Co v Hemp¬ 
hill, CCA Fla. 41 F.2d 433. 

Mere Irregrnlarltlee held not open 

as a defense —^Hemphill v Certain 
Lands In Baldwin Drainage Dist., 
D C Fla , 9 F 2d 81. 

School land 

The fact that income obtained by 
the county from school land for each 
of the years involved in a suit by a 


drainage district to recover drain¬ 
age taxes on school land had been 
spent for st hool purposes does not 
prevent a ret overy of sut h taxes un¬ 
der some statutes—Fighting Bayou 
Drainage Dist v Leflore County, 177 
So. 6, 180 Miss 223 

31. Til—Thoeming v. Hawkins, 128 
NE 314, 294 111 30. 

32. Mo —State ex rel McBride v 
Byrd, 214 S W 378. 279 Mo 481 

33. Mo—Norborne Land Drainage 
Dist. Co of Carroll Countv v 
Cherry Valley Tp , of Carroll Coun¬ 
ty, 31 SW2d 201, 325 Mo 1197 

34. Cttl —Reclamat lon Dist No 730 
V Snowball, 117 P. 905, 118 P 514, 
160 Cal 695. 

35. Cal—Reclamation Dist No 730 
V. Snowball, supra. 

36. Ill—People v. Warren, 83 NE 
271, 231 Ill 518 

19 C J p 757 note 29. 

37. Ill—People v. Welch, 96 N E 
991, 252 Ill 167. 

19 C.J p 757 note 30 

38. Ill.—People v. Allen, 147 NE 
479, 317 Ill. 92. 

Any benefits 

In proceedings against them by 
commissioners of special farm drain¬ 
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age district to collect assessment 
levied on roads of h’ghway district, 
commissioners of highway district 
were estopped to deny roads had re¬ 
ceived any b«'nefits, maitt r being con¬ 
clusively settled when classification 
was niade and confirmed, but had 
right to show roads were not benefit¬ 
ed to amount assessed—Commission¬ 
ers of Ijdke Fork Special Drainage 
Di.st V. Commissioners of Highways 
of Lake Fork Tp, 127 NE 109, 292 
HI 340 

39. Ill—People v Fisher, 174 NE 
31. 341 Ill 621—Peoide v Brad¬ 
shaw. 136 NE 466. 303 Ill 558 

Minn—In re Cottonw'ood Ctmntv 
Real Estate Taxes, 202 N W. 440, 
H.2 Minn 173 

Minor oontingent remaindermen! 

whose father, holding life estate, ap¬ 
peared before drainage commi.ssion- 
ors. cannot object to classification 
and assessment of lands m suit to 
foreclose tax lien, although drain¬ 
age act makes no provi.sion for 
guardians ad litem —Drainage 
Com’rs of Dist. No 2 of Towm of 
Havana v. Mansfield, 180 N E 630, 
348 111 50 

40. Cal —Reclamation Dist 785 v. 
Lovdal Bros Co., 183 P. 698, 42 
Cal.App. 271. 
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quircments as to notice of application for judgment 
and sale,^^ and demand for payment of the assess¬ 
ment,^ ^ although a landowner making a general ap¬ 
pearance at the hearing w^aives any objection he 
may have to the notice given him.^^ In the absence 
of a statute to the contrary, the filing of a lis pen- 


Time to sue, and limitations. The time of bring¬ 
ing proceedings to enforce drainage assessments is 
usually prescribed by statute, and suit must be 
brought within that period in the absence of 
such a statute, it has been held that the action must 
be brought within a reasonable timc.^® The tax 
must be due and payable before an action for its 
collection may be maintained 


dens is unnecessary.^^ 

41 . Ark—Rinke v. Washineton. 281 
S W 378. 170 Ark 837 
Mo —Elsberry Drainafro DiBt v. 
Seerloy, 43 S W 2d 162, 329 Mo 

1237, followed In 49 S W 2d 167. 
and Elsberry Drainage Dist V. 
Craig, 49 S W 2d 168 
19 CJ p 75.5 note 90 

Appearance unnecessary' 

Where the court acquired Juris¬ 
diction of proceedings for the sale 
of land for drainage taxes by the 
publication of the statutory notice, 

It IS immaterial whether the ow'n- 
cr of the land or any other person 
entered an appearance in such pro¬ 
ceedings —Seminoli* Eruit & Dand 
Co V Scott, DC Fla., 291 F 179 

Date 

Notice of the pendency of foreclo¬ 
sure suits for delincpient diainage 
taxes need not be d ited, where the 
statute requires no date—Deaner v 
Gwaltney, 108 S W 2d 600, J94 Ark 
332 

Description of property held «!ufn- 
cient—Kunze v IJlackwood, 113 S\V 
2d 703, 195 Ark 658 

Form of process 

Applicable judicial process in 
drainage lien foieclosurc pioceedings 
is summons in thanffry, or order 
for constructive ser\ice by publica¬ 
tion, as situation of difeiidants 
nani< d in case may authorize or de¬ 
mand —Slate ex rel South Kre\ard 
Drainage Dist, v Smith, 170 So 440, 
120 Fla 72 

XTame of owner 

(1) The fact that the name of an 
individual appeared m the notice, 
instead of the name of the corpora¬ 
tion which owned the land, did not 
defeat the jurisdiction of the court. 
—Seminole Fruit & Land Co v 
Scott, DC Fla. 231 F. 179 

(2) A description of the lands as 
belonging to a named decedent's es¬ 
tate 18 a .sufficient statement of the 
ownership—Dtaner v Gwaltney, 108 
SW.2d 600, 194 Ark 332 

Sarvice of notice held snlllcient 

Cal.—Reclamation Dist 785 v. Lov- 
dal Bros. Co, 183 P. 598, 42 Cal 
App. 271. 

*'SnppoBed owner” 

(1) Under some statutes notice 
naming the original owner having 
legal title and possession as the 
“suppose^ owner" is sufficient.—Se¬ 


curity Mortg Co. V Meeks, 3 S W 
2d 306, 176 Ark 545 

(2) Whore, in the publication of 
the notice il, who was the owner and 
in possession, was put into the no¬ 
tice as the “supposed owrner’’ in ac¬ 
cordance with the statute, it was 
not net essary to include the name 
of the first mortgagee as the “sup¬ 
posed owmer" of the lands —Socui i- 
ty Mortg Co v. Herron, 296 S W 
363, 174 Ark 698 
Time of giving 

A statute authorizing a prot eed- 
Ing for the sale of land for uni>aid 
drainage taxes, and requiring four 
oonsetutive weeks’ advertisement l*e- 
fore Judgment, does not require such 
advertisemtail next preceding the 
judgmt nt, and the lapse of more 
than one week lietwcen the last 
publication of th< notn e and tin* 
rule day does not deft at the juiis- 
dictioii c>f the couit—Seminole Flint 
& Land Co v Scott D C.Fla, 231 F 
173 

42 . Ind—Bate v Sheets, 50 Ind 329 
Mass—Murphv v Clinton, 65 NE 

34. 184 Mass 138 
19 CJ p 755 note 31 

43. Ill —P<‘oplt v Fisher, 174 N E 
31. 341 III f.21 

44 . Cal—^Ret lamation Dist 785 v 
Lovdcil Bros Co, 383 P 598, 42 
Cell App 271 

45 . Ark—Tarlettin Dr.ainage l^ist 

No 15 \ Amt rican Inv Co , 52 S 
W 2d 738, 186 Ark 20—Western 

Clay Drainage Dist v Wynn, 18 
S W 2d 1015, 179 Ark 988 

Cal—l*et)ple V Hulbeit. 12 P 43. 71 
Cal 72—Reclamation Dist 785 v 
Lovdal Bros Co., 183 P 598. 42 
Cal App 271 

Ind—Sansberry v Cornelius, 145 N 
E 521, 82 Ind App 156. 

Mo—Drainage Ihst No 1 of Bales 
County v. Bates County, 189 SW 
1170 

Wash—I-ewis County v McCutcheon, 
101 r 1083, 53 AVash. 367. 

19 C J p 755 notes 92, 93 

DeglBlature haB power to enact 
reasonable statute of limitations 
within which to sue for special as¬ 
sessments —^Western Olay Drainage 
Dist V Wynn, 18 S W.2d 1035. 179 
Ark 988 

SubBeguBat Btatnte 

The lien of drainage assessment 
finally approved more than fifteen 
years prior to attempted sale of land 

472 


to satisfy unpaid installments there¬ 
of had expired by limitation of time, 
but lien of assessment which had 
been finally approved wdthin fifteen 
years prior to attempted sale had 
not expired, nolw'itbstanding limi¬ 
tation statute had been enacted sub¬ 
sequent to issuance of drainage ditch 
bonds—Indiana Trust Co v Beag- 
lc>. 1.5 NE2d 758, 105 Ind App 502 
Paxticnlar statutes construed 

(1) Statutes held not to be stat¬ 
utes of limitations 

Fla—Dover Drainage Dist. v Pan¬ 
roast 1.3.5 So 518. 102 Fla 2f>7 
Mo —Norborne Land Drain.age Dist 
Co of Carroll County v Cherrv 
Valle \ Tp . of Cirroll County, 31 
S W 2d 201. 325 Mo 1197—State 

LX rel Kearsey v. Coleman, App, 
274 S W 1108 

(2) On lepeal of statute limiting 
tiin«* for «nforeement of drainage 

ssment licms general fifteen-year 
•datute of limitations did not con¬ 
stitute only limit.ation on right of 
action on '^uch asse«?sment iicn in 
view of ti\c->ear statute of limita¬ 
tions applicable to foreclosure of 
liens for .assessment of streets, 
stwers, sidewalks, dit( hes and other 
public improvements—Mni shall v. 
Watkins, 18 N E 2d 954, 106 Iml App 
235 

(3) An act providing that no delin¬ 
quent taxpayer may plead any stat¬ 
ute of limitation against a payment 
of taxes due to the ‘ slate oi any 
county, city or town,” applie.s to a 
landownt^r su«*d for deliriciuent drain¬ 
age district taxc's—Holt v. State, 
Tex Civ App , 176 SW 74 1 

Tti , Iowa the duiation of a lien of 
drainage a.ssessment or the time 
within which payment rnnv be en¬ 
forced IS not limited bv slatut# — 
Whisc nand v. Van Clark, 288 N W 
91.5, 227 Iowa 800 

46. AVash.—Lewis County v Mo- 
Cutcheon, 101 P. 108.3, 53 AVash. 

I 307 

47. Cal —Reclamation Dist 785 v. 
Lovdal Bros Co, 183 P 598, 42 
Cal App 271 

N C —Board of Drainage Com’rs of 
Little Swift Creek Drainage Dist 
v. East Carolina Lumber Co., 136 
S E 248, 19.3 N C. 21. 

4iiTina.i aBBeBBmantB 

In view of the various statutes it 
has been held that an annual assess¬ 
ment imposed by a drainage district 
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Jurisdiction and venue. An action to recover a 
drainage assessment must be brought in the court 
provided by law for the trial of such actions.^* 
Where the statute does not provide a method of en¬ 
forcement, it has been held that the lien of certifi¬ 
cates of indebtedness of a drainage district must be 
enforced in equity.^^ In the absence of a statute to 
the contrary an action to collect a dram assessment 
by enforcing a hen upon the land should be brought 
in the county where the land is situated, even where 
the drainage proceedings were instituted in another 
county.^® 

b. Parties 

The name in which suit is to be brought is a matter 
of statutory reguiation. The iandowner and persons 
claiming an interest in the land are proper parties defend¬ 
ant 

Suits to enforce drainage assessments may, under 
some statutes, be brought in the name of the people 
for the use of the drainage district or other corpo¬ 
rate authorities entitled to the fund,®^ and m some 
jurisdictions the drainage district, as the real party 
in interest may sue in its own name to recover de- 
ImqiKiit dram assessments'*- Ihider other statutes 
suit may he brought by the commissioner or com¬ 


missioners,53 or by the township trustee,^^ or by 
the township.55 It has also been held that a holder 
of certificates of indebtedness issued under the 
drainage statute may, as a use-complainant and real 
party in interest, institute a suit in the name of the 
state to foreclose the lien of the assessments.®® 
The owner of the land assessed, or any person 
claiming an interest therein, may and must be made 
a party,and where the assessment is against a 
public highway, the highway commissioners are 
proper parties defendant.®® 

A mistake in the corporate name of plaintiff 
drainage district may be corrected by amendment.®® 

c. Pleading 

The usual rules of pleading in civil actions apply. 

The comjilaint or petition for the enforcement of 
the collection of dram assessments must contain all 
the necessary allegations to bring the case within 
the provisions of the statute under which the as¬ 
sessment IS levied,®® such as allegations as to the el¬ 
igibility of the appraisers ,®^ that the amount of ben¬ 
efits assessed is not exceeded by the estimated cost 
of const ruction, although it is not necessary to state 


iindfr a pi'ovidinp: that tlio 

hoard of •iiuprr\isors sluil ei<li v<*fu 
llHmfior dotcrmirw' oTtlor and lf‘\\ 
thf amount of I ho annual assos«i- 
inont, ‘'Uoh a'^'-osvmt nl \vhi< h tol- 
low'- that for oo*?! of t on^tru< tion, 
whori loviod in Soptornlior t innot bo 
d« ornod. in mow of •Npet ifio s(‘< lions, 
to botorno dolinquont on Deoomi or 
3isi of that \ oat —KlsboTr> Diam- 
Di'st V AVinke Inieyer, 212 SW 
8 '» t. 278 Mo 2tiS 
Orgranization expenses 

I ndor 1.. 19T’, p 2 IX ^ 11, providing 
that a tax irnpo'^cd bv a drainage 
distriot to pa\ organ i7al ion and pro- 
liniinnry oxponsos shill bo duo and 
pa\ iblo as soon assessed such 
tax, whon asRf*?sod m Soptembor, bo- 
fame ilelinquerit bv llofomliHi ‘H^^t of 
that veai —Klsborry Drainage Dist 
v*^ Winkt Irnev or, supra 

48. N I —Craig v Mackey, 7 A. 

404 48 N J Daw .163 

19 C J p 755 note 95 

49. Fla—Standaid Fcrtili7or Co v 
State, for Use of Groves, 177 So 
548, 130 Fla 350 

60. In Indiana 

(1) The text rule is followed — 

Dowden v State, 6 N F 136, 106 

Ind 157-—State v Elliott, 70 N E 
397, 32 Ind App 605 

(2) It has also been held, however, 
that whore lands assessed for the 
construction of a ditch are located 
In different counties the court of the 
county where the petition for the 


construction of the ditch is filed and 
some of the land li»*s has 3 urn;dK- 
tion of all the lands—lluchanan v 
Rader 97 Tnd 605—Ciist v State, 97 
Ind 389—Shaw \ Stale, 97 Ind 23 
51. Ill —Hammond v l*eople. 52 N 
E 1030 ITS Ill 254 
19 C J p 756 note 98 
Collector of revenue 

It IS the solt province of Iho dis¬ 
trict to toilet t as*^ (f-sments and sue 
in the name t>f, and to the use of. 
the colltt tor of the revenue —State ^ 
ex r< 1 Dav'idson v^ Missouri State 
Life Ins Co, 65 S W 2d 182. .228 Mo 
App 38 

i 52. U S -—Fairfax Drainage Dist of 
Wyandotte Countv v Kans.is Cit>, 
Mo. DC Kan.. 27 F 2d 613, re¬ 
versed on other grounds, CCA, 
Kansas Citv', Mo. v Fan fax 
Dr.ainage Dist of Wjandotte Coun¬ 
tv, Kan , 34 F 2d 357, certiorari de¬ 
nied 50 SCi 237, 281 US 722, 74 
LEd 1140 
19 C.1 p 756 note 99 

53. NC—Muddy Creek Drainage 
Commission v Epley, 130 SE 497, 
190 N C 672 

19 CJ p 766 note 1. 

54. Ind —Hoch v. Monroe Tp., 40 
NE 925. 12 Ind App 596 

55. Ind —Hoch v. Monroe Tp , su¬ 
pra 

56. Fla—Standard Fertilizer Co v 
State, for Use of Groves, 177 
So 548. 130 Fla 350. 
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57. Ga—Hewell v Smith. 166 S E. 

664 175 Ga 879 

19 C.r p 756 note 4 
Proceeding* in rem 

\\ ithoul statute authonnng pro- 
ceiHltng in loni against 1 ind to en¬ 
force lien, owner must be made par¬ 
ty and summoned —Rinke v Wash¬ 
ington. 281 SW 378, 170 Ark 837 
Widow and some of heirs of de¬ 
ceased landowmr aie entitled to ob¬ 
ject to enfoT(emi nt of special drain¬ 
age assessment although there had 
bei*n no .idmmist ration—TVople v 
1‘rather. 15.1 NE 3SS, 322 Ill 280. 

58. Ill —Big Dake Spec Drain Dist 
v Sand RhIkc Highway Comrs , 64 
NE 1094 199 111 132 

19 C J p 756 note 5 

59. Cal —Sacramento County Recla¬ 
mation Dist V Diepenbrock. 143 P. 
763, 168 Cal 577 

eo. Cal—Redamation Dist 785 v 
l^ovdal Bros Co, 183 P. 598, 42 
C.al App 271. 

19 CJ p 756 note 8 

Petitions and complaints held suffi¬ 
cient 

Ark—Kunze v Blackwood. 113 S W. 

2d 705, 195 Ark 658 
Mo —State ex rel Kersey v Sims, 
App , 286 S W 8.12, transferred, see 
274 SW 359, 309 Mo 18 

61. Ind.—Daughlin v Ayers, 66 Ind 
445—Sells V. Sinel, 62 Ind 253— 
Combs V Etter, 49 Ind 535. 

19 C.J. p 756 note 9. 
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the amount of either and that proper notice of 
the petition for the drain was given.®^ The com¬ 
plaint must also describe the land on which it is 
sought to foreclose the lien must describe the 
drain, where defendant is not a member of the 
drainage association which is seeking to collect the 
assessment state the county in w’hich the ditch 
and the lands affected by its construction are situat¬ 
ed;®® and set out the jurisdictional facts necessary 
to the formation of the drainage district®^ or as¬ 
sociation®® levying the assessment. The assessment, 
or a copy thereof, should be filed with the com¬ 
plaint ®® Since assessments for the enlargement of 
natural or artificial channels lying outside of a 
drainage district cannot be levied against lands not 
intersected by the channel, a declaration to recover 
benefits resulting from such improvement is defec¬ 
tive where it does not allege that the channel is on 
defendant’s land.*^® A complaint which docs not 
show that the landowners were allowed their statu¬ 
tory right to pay the assessment in installments is 
insufficient.’^! Where the petition for the construc¬ 
tion of the drain and the proceedings of the board 
show the specifications on which the assessment was 
made, the interest of plaintiff in the work, the de¬ 
scription of defendant’s lands sought to be charged, 
and his ownership of the land, it has been held that 
it IS not necessary for the complaint to contain alle¬ 
gations relative to these matters 72 Xhe complaint 


need not allege that the drain was made according 
to the plans and specifications, nor that all the 
amount of benefits assessed against defendant’s 
land IS needed to pay the expense of construction.73 
A copy of the record of the allotment need not be 
filed as an exhibit with the complaint,74 nor is it 
necessary to set out a copy of the judgment approv¬ 
ing the report of the commissioners.7£» A failure to 
comply with a statute providing that a certified copy 
of the delinquent list shall be filed with the com¬ 
plaint has been held not to be fatal.7® 

A complaint to enforce a ditch assessment which 
docs not allege that defendant requested the work 
to be done or iiromised to pay for it is not good as 
a conijilaint in assumpsit for work and labor donc.77 

Answer or objections An answer setting up a 
prior assessment on the lands assessed must contain 
allegations showing that the prior assessment was 
valid 78 An answer which alleges that defendant 
was not named in the petition for the drain and had 
no notice is bad for failure to allege when defend¬ 
ant became the owner of the land, in the absence of 
an averment that he held the legal title when the pe¬ 
tition was filed, or that his grantor did not receive 
proper notice.7® Affirmative defenses to be availa¬ 
ble must be pleaded Where an answer or a por¬ 
tion thereof is defective, it, or the defective portion, 
may be stricken on motion 


02. Ind —Slusser v. Ransom, 39 
Ind. 506 

19 C J. p 756 note 11. 

63. Ind —Chaney v. Stave, 21 N E 
45. 118 Ind. 494. 

19 C J p 756 note 12. 

04. Tex—Holt v. State, Civ App, 
176 SW. 743 
19 CJ p 756 note 13 
SuilLciency of deBcriptloii 

(1) The lands must he so described 
in the bill that they can be located 
and found. 

Ill —Drainage Dist. No 1, St Clair 
County, • V. Soucy, 127 N E 140, 
292 111 584. 

Mo—Elsberry Diainage Dist v 

Seerley, 49 S W 2d 162, 329 Mo 

12.17, followed in 49 S W 2d 167, 
and Elsberry Drainage Dist. v. 
Craig 49 S W 2d 168 

(2) Descriptions of lands as lots of 
a plat or subdivision are prima facie 
sufficient, in the absence of a show¬ 
ing that there were no such plats or 
subdiMsions—Drainage Dist No. 1, 
St. Clair Count> v Soucy, supra 

(3) A description of land merely 
as part of a designated lot, without 
describing the partitular part, is in¬ 
sufficient to creatf a lien for drain¬ 
age taxes—Drainage Dist No 1, St 
Clair County \ Souc>, supra. 


(4) A discrepancy between de¬ 
scription in petition of property 
taxed and description in tax book« 
was no defense, where evidence 
showed that part of the land was 
used for right of way and deduf ted 
from amount shown in tax book, and 
no prejudice to defendant was 
shown.—Little River Diainage Dist 
V Houck, Mo App, 137 S W 2d 656 

65. Ind —Large v Keen’s Creek 
Drain Co, 30 Ind 263, 96 Am D 
696. 

19 CJ p 756 note 14. 

66. Ind —Smith v. Clifford, 99 Ind 
113. 

67. Ark —St Louis, etc, R Co v. 
Dudgeon. 40 SW 786, 64 Ark 108 

Cal —I’eople v Ilaggin, 57 Cal 579 
19 CJ p 756 note 16 

68. Ind —Cooper v Arctic Ditchers, 
56 Ind 233—Mclntire v McLain 
Ditching Assoc, 40 Ind 104 

19 C J p 756 note 17 

69. Ind —Ross v. State, 21 N E 
345, 119 Ind 90 

19 CJ. p 767 note 18. 

70- Ill—Voimilion Special Drain 
Dist Comrs v. Shockey, 87 N E 
335. 238 HI. 237, affirming 142 Ill 
App 272. 


71. Cal —Reclamation Dist 785 v 
Lovdal Bros Co, 183 P. 598, 42 
Cal.App. 271. 

72. Ind—Johnson v Stale, 19 N E. 
298, 116 Tnd 374—Bate v Sheets. 
50 Ind 329 

73. Ind —Iloefgen v. State, 47 N E. 
28. 17 Ind App 537 

74. Ind —Beatty v Pruden, 41 N E. 
961, 13 Ind App 607. 

75. Ind—Albertson v. State, 96 Ind 
370 

76. Ark—^Kunze v Blackwood, 113 
SW2d 705, 195 Ark 658 

77. Ind —Boatman v. Macy, 82 Ind 
490 

78. Ind —Nevins, etc , Draining Co. 
v. Alkire 36 Ind 189 

19 C J p 757 note 27 

79. Ind —Chaney v. State, 21 N E 
45, 118 Ind 494. 

80. Statute of lixnitationB must be 
plc'aded if reliance Is to be placed 
thereon.—State ex rel Kearsey v. 
Coleman. Mo App. 274 S W. 1108. 

81. U S —Duval Cattle Co v Hemp¬ 
hill, C.C.APla.. 41 F.2d 433. 
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As a general rule, a set-off or counterclaim for 
damages, due to defective construction or operation 
of the drain, cannot be set off against the assess¬ 
ment In a suit by a drainage district to recover 
special beneficial assessments against a county, how¬ 
ever, the county has been held to be authorized to 
counterclaim for bridges constructed where the dis¬ 
trict’s ditches crossed public roads.*^^ 

Reply. Where the answer in an action to recov¬ 
er an assessment levied by a draining company al¬ 
leges a prior assessment, a reply alleging that de¬ 
fendant assented to the making of the new assess¬ 
ment, and that the company expended money in mak¬ 
ing the drain on the faith of such assent, is good 

Dcmtirrcr. The fact that plaintiff is not duly or¬ 
ganized cannot be taken advantage of by demur- 
rer.*^^ Where the complaint alleges that the peti¬ 
tion for the drain stated that the lands to be drained 
were in the county, such allegations must be taken 
as true on demurrer, and the petition cannot be 
looked to, although filed with the complaint A 
had answer will, on demurrer, be sufficient for a 
bad complaint.^'^ The sufficiency of objections to 
the assessment may be questioned by motion to 
sLiike from the files, and a demurrer is not neces¬ 
sary.®^ 

Issues, proof, and vartanec. Matters contained in 


the petition or complaint which are not denied by 
the answer arc admitted and are not in issue.®® 
The power of the district to levy the tax is availa¬ 
ble under a general denial As in other civil ac¬ 
tions, there must not be a material variance between 
the pleadings and proof adduced at the trial.®^ 

d. Evidence 

The general rules of evidence apply. 

The general rules of evidence as to presumptions 
and burden of proof in civil actions are applicable 
to proceedings to collect drainage assessments 
In view of the well settled rule that the legality of 
the organization of a drainage district cannot be 
inquired into in a collateral ])rocecding, sec supra 
§ 36, in a proceeding to foreclose a drainage tax 
litn the district commissioners are not called on to 
establish a corporate existence de jure, and, at 
most, a corporate existence de tacto is all that they 
are required to show.®® In some jurisdictions, it is 
held that, before the collection of a drainage assess¬ 
ment can be enforced, plaintiff must show a valid 
and legal assessment,®'* but in general presumptions 
wull be indulged in favor of its validity,®® and a 
person objecting to the enforcement of the assess¬ 
ment has the burden of showing its invalidity ®® 
The introduction of the delinquent list and other 
documentary evidence of the assessment is generally 
held to establish a prima facie case,®^ but when de¬ 


ss. NC—Board of Drainaije Com’rs 
of Fotsvlh Countv, Dist No 2 

V Jarvis. 101 SE r)14, 211 N C. 
6')0 

“A distinction is tak<‘n between 
objections to the manner of perfonn- 
.ince, or the it suits of public im¬ 
provements, such as drainatje, and 
objections bevau^-e of the substitu¬ 
tion or acceptance of substantially 
ditferent impiov enienta from those 
for which the assessments Avere lev¬ 
ied.”—Madison County v Alston, 39 
SW2d 745, 162 Tc nn 599 

83. Ky—Board of Drainage Com'rs 
of McCracken County v Graves 
County, 272 SW 387. 209 Ky 193 

84. Ind—Ncvins, etc. Draining Co 

V Alklre. 3G Ind 1S9 

83. Cal —Sun Joaquin County 
Swamp, etc, Land Dist No. 110 v. 
Feck, 60 Cal 403. 

19 C J. p 767 note 33 

86. Ind —Combs v. Etter, 49 Ind 
535 

87. Ind—State v. Myers, 100 Ind 
487—Scott v. State, 89 Ind 368 

88. Ill—People v Sullivan, 87 N E 
306, 238 Ill 386. 

19 C J p 757 note 31 

89. Miss — Fighting Bayou Drainage 
Dist V Leflore County, 177 So. 6, 
180 Miss 223. 


90. Mo—Squaw Cn ek Drainage 
Dist No 1 V Hopper, 245 S W 
1092, 2)3 MoApp 27 

91. No material vananoe 

Mo—Little River Drainage Dist v. 
Houck, App, 137 S W 2d 656 

92. Ark —Urace v. Subsidiary 
Drainage Dist No 13, 288 S W 
705, 172 Aik 297 

Tenn —Obion (\iunty for Use of Free 
Bridge Drairi.age Dist. V. Houser, 
9 Tenn App 646. 

19 C J p 757 note 38 

l^iahilitiev 

That drainage commissioners filed 
no statement as to bonds, interest, 
or certain other liabilities raised 
presumption that no such liabilities 
existed at time certificate of tax levy 
was made—I’eople \ Fisher, 174 N 
E 33, 341 Ill 621. 

OwnersMp of highways 

Presumption, as regards town¬ 
ship’s liability for drainage distriet 
tax, was that adjoining owners 
owned to center of highways—Nor- 
borne Land Drainage Dist Co of 
Carroll County v. Cherry Valiey 
Tp, of Carroll County, 31 S W 2d 
201, 325 Mo 1197 

93- Ill —Drainage Com’rs of Dist 
No 2 of Town of Havana v Mans- 
I field, 180 N.E 630. 348 Ill 60. 
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94. Ind —Brosemer v. Kelsey, 7 N. 
E 669, 106 Ind 504—Bate v. 

Sheets, 50 Ind 329 
19 CJ p 757 note 39 

95w Ill—People v Chicago, B & Q 
R Co. 125 NIC 310, 290 111 327 

Mo—State ex rel Ker.sey v Sims, 
App, 286 SW S32 transTirred, see 
274 SW 359. 309 Mo 18 
Tenn —Obion County v Head, 296 S. 
W 354, 155 Tenn 590, erior dis¬ 
missed Jle.id V Obion County to 
Use of House Cieek Di imago Dist, 
48 set. 207. 276 US 589. 72 L Ed 
719 

19 C J p 757 note 40 

98. Ill—People v Fisher, 174 NE 
33, 341 Ill 621—People v Prather, 
153 NE •182, 322 Ill 280 
Minn—State \ Radke, 201 N AV 
613, 161 Minn 416 
19 C.J p 758 note 41. 

97. Ill —People ex rel Decker v 
Langlois, 187 NE 151, 353 Ill. 

110—People V Fisher. 174 N E 33, 
341 111 621—People v Coudy, 129 
NE 728. 296 III 263—People v 
Keener. 61 N E 1069, 194 Ill 16 
Tenn —Lake County v Morns, 28 S. 

W2d 351, 160 Tenn 619 
19 CJ p 758 note 42 

CoiLXLty trustee’s certificate of de¬ 
linquent drainage district assessment 
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fcndant introduces evidence to overcome such prima 
facie case the documentary evidence ceases to have 
weight, and the collector must meet defendant’s 
evidence.98 Where the evidence shows that the 
greater part of the amount levied was for an un¬ 
authorized purpose, the burden is on the collector 
to prove that the balance was authorized.-^® 

Admissibility. The rules governing the admissi¬ 
bility of evidence in civil actions aj)])!}' generally 
to proceedings to enforce drainage assessments.^ 
The delinquent tax list and other documentary evi¬ 
dence of the assessment proceedings,- the original 
petition filed,-* and the order book entries in the 
proceedings for the location and construction of the 
drain,'* are admissible. Being only prima facie evi¬ 
dence, however, of the facts stated therein, evi¬ 
dence IS admissible to show that the assessment was 
not made according to law.® Evidence that the 
drainage system had not been kept properly in re¬ 
pair is inadmissible.® 

Sufficiency. The evidence on the part of defend¬ 


ant must be sufficient to overcome the presumption 
in favor of the validity of the assessment.*^ Where 
the statute provided that drainage assessments might 
be required to be paid after thirty days* notice 
thereof, to be given by personal notice, or by one 
publication in a newspaper stating when and where 
such payment should be made, proof that a notice 
was sent by mail, without evidence of its contents, 
or when or where it was sent, was held to be in¬ 
sufficient.® Where the statute requires that all the 
proceedings, findings, and order of the drain com¬ 
missioners pertaining to the subject of drainage be 
kept by the clerk in a well-bound book to be known 
as the drainage record, where there is no record 
showing that the commissioners took the necessary 
steps to classify the lands of the district, there can 
be no reco\ery of assessments levied.® The judg¬ 
ment confirming the assessment has been held con¬ 
clusive in Its recitals as to the giving of due notice 
of hearing on the assessment A judgment in con- 
de*mnation jiroceedings for damages to land not 
taken is not conclusive on the questions of bene- 


is conclusive, in absence of rebut Imp 
proof—Obion County \ H< ad. 296 S 
W 354, 155 Tenn 590, error dis¬ 

missed Head v Obion County to Use 
of House Creek Drainag^e Dist, 48 S 
Ct 207. 276 US 580. 72 L. Ed 719 
Evidence held insnillclent to over¬ 
come prima facie case.—State ex rel 
Kersey v Sims, App, 286 S W 832, 
transferred, see 274 S W. 359, 309 
Mo. 18 

Tax bills and tax books 

(1) Where the statute so provides, 
tax bills or lax books when intro¬ 
duced In evidence are .sufficient to 
make a prima facie case —Carden 
of Eden Drainage l>ist v Bartlett 
Tru.st Co . 50 S W 2d 627, 330 Mo 
551, 84 ALR 1078—Drainage Disl 
No 3 of Pemiscot County v Sharp, 
Mo App, 59 SW2d 755—State ex 
lel Ktrsey v Sims. App, 286 SW 
832. transferred, see 274 SW 359, 
309 Mo 18 

(2) A statute pro\iding that the 
drainage tax book shall be prirna 
facie evidence does not mean that 
nothing else tan be prima fat le evi¬ 
dence ConseQuentl>, the tax bill is 
admissible as prima facie evidence — 
Little River l>iainage Dist v Houck, 
Mo App , 137 S W 2d 656 

96 . Ill—IVoplf ex rel Dfcker v 
Langlois, 187 NE 151, 353 111 110 
— People V Whitesell, 104 N E 
688. 262 111 387 

99- Ill —People v McDougal, 69 N. 
E. 95. 205 111 630 

1. Ill —People V. Kuns, 93 N E 
333, 248 111 42 
19 C.J. p 758 note 46. 


2. Ill —People V Garner, 114 N E 
27, 275 111 228 

19 C J p 758 note 47. 

Vneeztifled book 

In .suit to recover delinquent taxe.s 
on land in drainage district, an un¬ 
certified, unfiled book of assessments 
allegedly proving that it carried as- 
.sessed benefits of certain amount 
was properly excluded—C^aldwell v 
Scott, 112 SW2d 978, 195 Ark 

467. 

3. Ind —Voss V State. 36 N E 654, 
9 Ind App 294 

4. Ind —Voss V State, supra. 

5. Cal —Swamp Land Dist No 307 
v Gwynn, 12 P 462, 70 Cal 566 

Ill —People V Whitesell, 104 N.E 
088. 202 Ill 387 

6. Wash —Snohomish County v 
Andrews, 257 P 851, 144 Wash 
320 

7. Ill—People ex rel Nash v 
Westmin.stfr Bldg Corporation. 
197 NE 573. 36l Ill 153—1‘eople v 
Nfw York Cent. R Co., 129 N E 
696, 296 Ill 187 

19 C J p 758 note 52. 

Evidence held snflloient 

(1) Tc» justify conclusion that 
highways, if benefited at all by 
drainage improvement, were not 
benefited to extent assessed—Com¬ 
missioners of Lake Fork Spi-< lal 
Diainage Disl v Commissioners ot 
Higliw lys of Lake Fork Tp, 127 N 
E 109. 292 Ill 340 

(2) To show existence of drain¬ 
age district as corporation de facto 
—Drainage Com’rs of Dist. No 2 
of Town of Havana v. Mansfield, 
180 N.E 630, 348 Ill 50. 
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(3) To warrant finding that part 
of railroad property was owned and 
operated for railway purposes, and 
under Gen St 1913 5 2226, was exeniol 
fiom a ditch ns'^c ssmenl, and that 
part of property was not so operated 
and v\as not so exempt—State v 
Chicago, R I & F Ry Co, 170 N W 
613. 141 Minn 4 72 

(4) To establish other matters — 
Drace v Subsidiary Drainage Dist 
No 13. 288 S W 705, 172 Ark 297 
Evidence held insufficient 

(1) To show that the assessments 
necessarily exceeded the benefits — 
People v Coudy, 129 N E 728. 296 
Ill 263 

(2) To establish that drainage 
commissioners had not filed resolu¬ 
tion with county clerk authorizing 
and dividing tax levy into three 
equal installments—People v Fish¬ 
er. 174 N E 33, 341 Ill 621 

(3) To show that widening and 
deepening mam ditch outI(*t of drain¬ 
age district benefited lands in uppe-r 
pert of district—1‘eople v. Allen, 161 
N E 867, 3.10 Ill 433 

(4) To show other matters 

Ill —r eople V Chicago, B & Q R 
Co. 125 NE 310. 290 111 327 
Mo—State ex rel Ro.ss, to Use of 
Drainage District No 8 of I’em- 
iscot County, v (lc*neial American 
Life Ins Co, 85 S W 2d 68. 336 
Mo 829 

8. Ind —Hayes v. Stale, 96 Ind. 
284. 

9. Ill —People V. Prather. 153 N E 
382, 322 111 280 

10. Ill —Stack V. People. 76 N E. 
347. 217 Ill. 220. 
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fits, where the benefits were assessed before con¬ 
demnation.^^ 

c. Trial, Judgment, and Eeview 

The usual rules as to trial, Judgment, and review ap¬ 
ply. 

On the Inal of an action to enforce a clrainaj^e 
assessment, the court has no power to determine ihe 
amount the owners of an old drain should be cred¬ 
ited for its use in the construction of the new 
drain,and a claim for compensation for land tak¬ 
en in the construction of the drain cannot be liti¬ 
gated in a proceeding to enforce a second assess¬ 
ment The court having jurisdiction to adjudi¬ 
cate on the merits of the controversy may reform 
an erroneous iind insufficient descri])tion of the 
land in the original petition for the drain The 
court may direct a surve^^ of the lands benefited for 
the purpose of obtaining a description thereof.^*'* 
In jiassing on the validity of an assessment w'here 
jiart of a tract is exempt, the court should find as 
a conclusion what part is subject to the assess¬ 
ment.^® Under a jiermissive statute, the fact that 
all elefendants are joined in one suit does not pre¬ 
vent the chancellor from proceeding finally to ad¬ 
judicate the rights of any defendant as soon as the 
issues are matured as to him 

Judgment. The proceedings for collection of 
draiinige assessments are usually regarded as in 
rem, and the judgment must be against the prop¬ 
erty affected, and not in personam.^® The judg¬ 
ment can only be against the land described in the 
tax bill, and the court cannot correct such de¬ 
ll. Ill—Peoplt- V Burrall, 101 N 
K 93:1, !158 Ill 509 

12. Ill —IVople V 
E 507. 128 Ill 496 

13. Ill —Elgin, oic , 
hcn.^hell, 61 N E 
159 

14. Ind —State v 
331, 124 Ind 302 

15. Ky—Henslmw v. 

2d 313. 262 Ky 19 

Construction years before 

l»iocoedmg had in circuit court to 
obtain description of propel ty sought 
to be impressed with lien for drain¬ 
age ditch maintc‘n.inco taxe.s was not 
impioper as cigion^t contention engi¬ 
neer could not ascertain lands bene¬ 
fited by const! ucHion of drainage 
ditch twentv years before, where 
property map made by engineer at 
time of original proceeding hafi in 
county court to construct drainage 
system sho\^ed outline of district 
and was considered by chancellor — 

Henshaw v. Holt, supra 

16. Minn.—State v. 


scnption so as to make it conform to the land 
owned by defendant Where the facts show that 
there is no valid hen, and not merely a failure to 
prove one, a judgment of dismissal should be en¬ 
tered and not a mere nonsuil.^® Any statutory re- 
cjniremeiit as to the form and entry of the judg¬ 
ment must be followed The court cannot enter a 
decree for any additional assessment for repairs in 
excess of the amount found by the jury impaneled 
for that puriiose “2 A j'udgment foreclosing the 
hen IS conclusive on collateral attack,23 but where 
the assessment is made .igainst only one of two 
owmers, the judgment is not binding on the other 24 
A default in a suit to enforce a drainage assess¬ 
ment does not admit the amount claimed to be 
due 25 The judgment may properly include recov¬ 
ery for penalties due.25 Where the decree as en¬ 
tered sufTiciently describes the land to be sold, it is 
unimportant that the form or precedent, intended 
to aid the clerk in entering the decree, did not also 
describe the lands.27 

Under some statutes, a decree foreclosing a tax 
sale certificate to enforce pa>ment of drainage as¬ 
sessments accruing to two tracts of land may order 
the sale of one tract first, if both arc owned by the 
same defendant, and direct payment of any surplus 
proceeds of the sale on the assessment lien of the 
other tract 28 

The trial court, while it still has jurisdiction over 
Its judgment, has power to set it aside and jicrmit 
a defense to the action to be made 29 A person 
claiming an interest in land after judgment has 

25. Ind —McKinney v State, 101 
Ind 355 

19 CJ p 759 note 70 

26. U S —Hemphill v Certain Hands 
in Baldwin Drainage Dist. D C Fla , 
9 F 2d 81 

Ill —Drainage Dist No 1, St Clair 
Count> V Souc>, 127 N E. 140, 292 
Ill 584 

In suit aguinst county to collect 
installments of apportionments made 
against the county on account of 
publn loads pursuant to Rev St 1909 
5 5591, It was held, in view of § 
.5573, that the interest and attor¬ 
ney's fee.s provided for by 5599 in 
an action to enforce drainage assess¬ 
ments may be allowed —Drainage 
l>ist No 1 of Hales County v Bates 
County, Mo, 216 S W. 949 

27. Ark—Kunze v Blackwood, 113 
S W 2d 705, 195 Ark 658 

23. Neb — Sc hobert-Zimmerman 
Drainage Dist v Soil, 272 N W. 
775, 132 Neb 629 

29. Ill—Thoeming v Hawkins, 128 
N E 314, 294 Ill. 30. 


'hapman, 21 N 

R Co V IIo- 
1102, 193 Ill 

Smith, 24 N E 

Holt, 89 SW 


Chicago, R. I 


& T» Rv Co. 170 NW. 613, 141 
Minn. 472 

17. Fla—Certain Lands in I*utnom 
County V East Palatka Drainage 
Dist. 149 So 766, 111 Fla 795 

18. N C—Middle Canal Co v Whit- 
le\. 90 S E 1, 172 N.C 100. 

19 CJ P 758 notfi 64 

19. Mo—Elsberiy Drainage Dist v 

Seerley, 49 S W 2d 162. 329 Mo 

1237, foIKwvod in 49 S W 2d 167, 
and Elsbf-rrj Drainage Dist v 
Craig. 4 9 S W 2d 168 

20. Minn—Meeker County v 
Sc^bullz, 125 NW 901, 110 Minn 
405 

21. Minn—State v Linberg, 139 N 
W 286. 120 Minn 147 

19 CJ p 758 note 66 

22. Ill —Hamnicind v People, 52 N 
E 1030, 178 Ill 254 

23. U S—Sc*minolp Flint Land Co 
V Sccitt. DC Fla. 291 F 179 

19 CJ p 758 note 68 

24. Cal —^Weinreieh v. Hensley, 54 
P 254. 121 Cal 647. 
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been entered against it for a delinquent drainage 
assessment may, after neglecting to answer within 
the time prescribed by statute, because of want of 
knowledge of the pendency of the action, move to 
vacate the juderment.^^^ Mere clerical errors in the 
judgment may be corrected at any time.^^ 

The mode of enforcing judgments in proceedings 
to enforce drainage assessments is regulated by 
statute,32 a sale of the land assessed being the usu¬ 
al mode prescribed In the absence of a statute 
to the contrary, a drainage district may compromise 
a judgment for drainage taxes, penalty, and attor¬ 
ney’s fces.2^ 

Appeal The general rule that an appellate court 
will indulge all reasonable presumptions in favor 
of the correctness of the rulings of the trial court,^^ 
as well as the rule against raising objections for the 
first time on appeal,is applicable to appeals in 
proceedings to enforce drainage assessments. 

f. Costs 

Costs follow the decree in proceedings of this charac¬ 
ter. 

Costs follow the decree in proceedings to en¬ 
force a lien for a drainage assessnient.^'^ In as¬ 
sumpsit by commissioners of a special drainage dis¬ 
trict against a landowner to recover for benefits to 
land. It was held imiiroper, on sustaining a demur¬ 
rer to the declaration, to award execution for costs 
against the district.^^ Statutory attorney's fees may 
be recovered where suit is successfully brought to 
collect drainage taxes.^^ 

30. Cal —R< clcimation Dist No 124 

V CoKhill. 56 Cal 607 

31. W>o—Riverton Valley Drainage 
Dist V Board of Com’r& of Fre¬ 
mont County 74 1’2d b71, 52 Wyo 
336, 114 A L. R 1093 

32. Ill —Colfax V Kast Lake Spec. 

Drain Dist , 21 N E 206, 127 Ill 
5M 

19 C J p 759 note 72. 

33. Ill —Samuels v Central Drain 
Comr.s, 17 NE 829, 125 Ill 536 

34. Mo—Stale ix rtl Ross, and to 
Use of Drainage Dist No 6 of 
Pemiscot County, v Juden, App, 

13 0 SW2d 865 

35. Ind —Delawter v Sand Creek 
DiUhing To, 26 Ind 407—Andeiscm 

V Kerns Draining Co, 14 Ind 199, 

77 Am D 63 

19 CJ p 759 note 74. 

36. Ill—People v R iboin, 146 NE 
638, 316 Ill 75—People v Carr, 

106 N.E 801, 265 Ill 220 

19 C J. P 759 note 75. 

37 . Ill —Hammond v People, 52 N 
£. 1030, 178 111. 254. 


§ 85. - Sale of Land 

a. In general 

b Mode and requisites of sale 
c. Purchase by or in behalf of district 
d Confirmation of sale, and deed to pur¬ 
chaser 

e. Setting aside, or other relief from, in¬ 

valid sale 

f. Redemption 

a. In Gleneral 

The sale of land for delinquent drainage assessments, 
the lands subject to such sale, and the effect of the sale 
are matters of statutory regulation. 

The legislature has the power to provide for the 
sale of lands for nonpayment of drain assess¬ 
ments There cannot be a valid sale for drain¬ 
age assessments of land which is not subject to such 
assessment,^ 1 and a valid assessments^ together 
with proper proceedings for the enforcement there¬ 
of,S? IS also a prerequisite to a sale of laud there¬ 
for. Since proceedings of this character are in rem, 
the levy and sale of the land under execution, and 
the sheriffs deed, made in pursuance of such sale, 
are not void, for the reason that the owner of the 
land was dead at the time execution was issued ss 
The interest of conliugcnt remaindermen may be 
sold on the foreclosure of a drainage tax lieii,S5 
and land held by a life tenant with a \csied remain¬ 
der to his children! may be sold for drain.ige taxes, 
notwithstanding the possibility that there may be 
after-born children, as they woulel be bound by the 
judgment under the doctrine of representation.'*® 

quieting title in purthasir as re- 
‘-pttts only the halves on whuh tax¬ 
is were .letually levit d—Ni \\ Neth¬ 
erlands Am<*rican Mortg Rank v. 
lilt me & Lawrence Countv Dr.iinage 
Dist, Aik, 133 SW2d 44C 
Refusal to order sale held error, 
in that sale of land to stale for de¬ 
linquent general taxes did not i*\'tin- 
guish lien for dr.iinage taxes—Har¬ 
ris V Little Red River Le\ e< Dist. 
No 2, 69 SW2d 877, 188 Ark 975. 

42. Fla—Johmson v Benbow. Ill So. 
504, 93 Fla 124 

43. Calls for payment of assessment 
installment were held proper so as 
to justify sale of land therefor on 
nonpayment—Cooper v Gibson, 24 P. 
2d 952, 133 Cal.App 532. 

44. Ga—Pursley v Manley, 144 S. 
E 242, 166 Ga 809 

45. Ill —Drainage Com’rs of Dist. 
No 2 of Town of Havana v Mans¬ 
field, 180 NE. 630, 348 Ill 50. 

Ky.—Burns v. Rich, 36 S W.2d 
833, 238 Ky. 123 
Heirs of remaindermen 
Judgment confirming sale of land 


Printing costs for published no¬ 
tices should be taxed as costs, and 
under some statutes, the drainage 
district cannot be ht*ld liabU Ibfie- 
for —Chilton v Drainage Dist No 
8 of Pf mi scot Count>, 63 SW 2d 421, 
228 Mo App 4, transferred, see 61 
SW2d 744, 3.32 Mo 1173, iranslerred, 
see 28 S W 2d 120. 224 Mo App 467 

38. Ill—Vermilion .Spec Drain J>ist 
V. Shoe key, 87 N E 335, 238 III 
237, affirming 142 Ill App 272 

39. Ark —Tarleton Drainage Dist 
No 15 v Ameiic.an Inv Co, 59 S 
W 2d 1029, 187 Ark 385 

40t Ark —Security Mortg Co v 
Herron. 296 SW 363. 174 Ark 698 

41. Tenn —Obion Valley Land & Im- 
vestment Co v Southern Geniral 
Life Co, 125 S.W.2d 482, 174 Tenn 
353 

Iievy on part of tract 

An order directing land to be sold 
! eighty-acre tracts for drainage 
taxes levied only on the south half 
of each tract, and sales thereunder, 
were absolutely void and could not 
be the basis of subsequent decree 


46. 
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Under some statutes a railroad rig’llt of way cannot 
be ^old to pay the lien of a drainage assessment 
against the railroad company,^but under other stat¬ 
utes that portion of a railroad within a drainage dis¬ 
trict may be sold on foreclosure of such lien.^* Un¬ 
der the constitutions and statutes of some state, 
school lands cannot be sold for drainage taxes.'*® 
Where school lands sold by the state under contract 
are included in a drainage district and assessed for 
benefits, only the interest of the original purchaser 
from the state or his assigns can be sold, the rights 
of the state not being affected thereby.^® A grant 
of the right to sell stale and school land for drain 
taxes IS a special remedial privilege that can be re¬ 
voked at will.^i Public roads and highways, al¬ 
though assessed for benefits from the drain, aix not 
subject to sale to enforce such assessment. ^2 xhe 
right of way of a turniiike company has been held 
liable to sale.Prior void foreclosures and sales 
of the land for delinquencies in payment of drain¬ 
age assessments do not prevent foreclosure and sale 
of the land for subsequent delinquencies 

Appraisement. Where the statute provides that 
no property shall be sold on execution for less than 
two thirds of its appraised value, a sale without 
appraisement under a judgment for the enforcement 
of a drainage assessment is illegal.^^ 


§ 85 

Effect of sale. The rights of the original land¬ 
owner, who does not redeem from the tax sale, are 
forever foreclosed,®® and the purchaser acquires the 
rights of the former landowner.®^ Under statutes 
so providing, where lands in a drainage district 
were sold to the state and a tax sale certificate is¬ 
sued, and the certificate sold by the state to a pri¬ 
vate person, and where the lands subject to the 
certificate were sold, on application, for a tax deed, 
a distribution of the surplus arising from the sale, if 
any, to the interested tax units cuts off their rights 
in the tax sale certificate.®® 

The purchaser at an invalid drainage assessment 
sale is subrogated to the hen of the state or county 
for the amount paid by him,®® with legal interest 
from the date of the payment.®? Where the drain¬ 
age district Itself is the purchaser, and the sale 
proves invalid, it is not necessary to resort to the 
doctrine of subrogation, but the original hen re¬ 
mains in force. 

Who may purchase. A person who has no interest 
in the property offered for sale in payment of de¬ 
linquent drainage taxes may purchase it at such 
sale.®2 The bu 3 ang in at a sale of land for drainage 
taxes by or for an owner operates merely as a pay¬ 
ment of the delinquent assessment.®® 


for drainage asaessmenta is valid, 
although heirs of remaindermen, if 
latter died without issue, could not 
be determined —Hums v Hich, supra. 
47. Ind—Louisville, etc, R Co v. 
State, 24 N K 3%n, 122 Ind 443— 
Louisville, etc , R Co v State, 35 
N E 916, 8 Ind App 377 
4 a. Ill —Wabash, etc R Co v Ea,at 
Lake Fork Spec Dram Dist , 25 
NE 783. 134 111 384, 10 L R A. 
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49. Fla—Southern Drainage l^ist v. 
State, 112 So 561, 93 Fla 672 

50. Neb—Morehouse v Elkhorn 
River Dialn Dist., 133 NW 446, 
90 Neb 406 

61. Mont—State ex rel Freebourn v 
Yellowstone County, 88 P 2d 6, 108 
Mont 21 

52. Mo—Harrison and Mercer Coun¬ 
ty Drainage Dist v Trail Creek 
Tp, 297 SW 1, 317 Mo 933 

Other remedy 

(1) It is presumed that the legis¬ 
lature, in the abstmee of an express 
provision as to the remedy, intended 
that the lien should be enforced by 
another adequate and appropriate 
remedy —Harrison and Mercer Coun¬ 
ty Drainage Dist v. Trail Creek Tp , 
supra 

(2) Only remedy to collect tax is 
to obtain judgment against highway 
commissioners in action at law, and, 


if not paid, to follow it up by man¬ 
damus, in which commissioners 
W'ould have same right to be heard 
on question of whether assessment 
exceeds benefits as private owner 
has when collector applies for judg¬ 
ment and order of sale —Commission¬ 
ers of Lake Fork Special Drainage 
Dist V Commissioners of Highways 
of Lake Fork Tp, 127 NE 109, 292 
HI 340 

53. Ind—Indianapolis Gravel Road 
Co v. State, 4 N B. 316, 105 Ind 
37. 

64. Ark—Deaner v Gwaltney, 108 
SW.2d 600, 194 Ark 332. 

55. Ind.—Cox v Bird, 88 Ind 142 

56. Cal —Cooper v Gibson, 24 P 2d 
952, 133 Cal App 532 

Ejectment 

Where board of drainage commis¬ 
sioners brought statutory proceeding 
and had property sold for delinquent 
drainage taxes, delinquent property 
owner could not prevent his eject¬ 
ment and quash writ of possession 
by subsequent suit —Drew v Board 
of Drainage Com’rs of McCrat ken 
County, 94 S W 2d 664, 264 Ky 270 

57. Right to redeem 

(1) Purchaser at sale under judg¬ 
ment for drainage taxes acquires 
right to redeem in action against 
purchaser at sale under judgment 
for state, county, and school taxes 
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by making proper lender of amount 
due purchaser An olB r to redeem 
is sufficient —Dyer v Harper, 77 S. 
W2d 106, 336 Mo 52 

(2) Purchasers at sale under judg¬ 
ment for drainage taxes could re¬ 
deem land on payment to purchasers 
at sale under judgment for state, 
county, and school taxes purchasers’ 
bid at tax sale, notwithstanding bid 
was less than amount of judgment. 
—Dyer \ Harper, supra 

58. Fla—State ex rel Groves v. 
Caruthers, 193 So 849 

59. Fla—Henderson v. Boose, 196 
So 671 

Ind—Sansberry v Cornelius, 145 N. 
E 521, 522. 82 Ind App 156, citing 

OorpuB Juris. 

19 CJ p 760 note 6, p 751 note 25 

60. K\ —Smith v. Petree, 79 S W. 
251, 25 Ky L 2014 

61. K\ —Bonid of Drainage Com’rs 
of McCracken Countv v Alexander, 
32 SW2d »2, 235 Ky. 689 

€2. Ind—Sansberry V Cornelius, 145 
N E 521, 82 Ind App 156 
63. Wis —Bankers Farm Mortg Co 
V ChristofTerson, 266 N W 220, 221 
Wis. 148 

Kusbaud of co5wuer 

I'urchase of land for delinquent lax 
assessment by husband of coowner 
under agreement that one of cooun- 
ers should occupy property until her 
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b. Mode and Beaniaites of Sale 

In the absence of any specific statute, the laws applic¬ 
able to tax sales generally should be applied to a sale for 
delinquent drainage assessments. 

A sale of land for delinquent drainage assess¬ 
ments must be in conformity with the applicable 
statutory requirements,®'^ and in the absence of any 
specific statute, the laws applicable to tax sales 
generally should be applied to a sale for delinquent 
drainage assessments.®® The sale must also com¬ 
ply strictly with the order, decree, or judgment un¬ 
der which it is made.®® The sale must, of course, 
be openly and fairly conducted, and any combina¬ 
tion to depress or chill bidding will invalidate it.®^ 
The descniilion of the land sold must be definite 
and certain so that it may be located ®® A failure 
of the clerk to file a certified list of lands included 
in the commissioner’s report of sale of lands in the 
district, as required by statute, does not invalidate 
an otherw ise regular and proper sale.®® 


Under some statutes, it is a prerequisite that the 
sale of the smallest parcel of land must be made 
that will discharge the delinquent tax penalties and 
costs.*^® Under other statutes, the sale is for a term 
of years sufficient to pay the delinquent assessment 
and during such term of years the purchaser enjoy»!i 
the same rights as a life tenant.^i Under some stat 
utes, a sale of lots en masse in foreclosure proceed* 
mgs for nonpayment of drainage district assess.- 
ments is valid.'^^ 

c. Purchase by or in Behalf of District 

Where the statutes so provide. In case there are no 
bidders for the land offered for sale, the land shall be bid 
off to the county, district, or other public body or desig¬ 
nated officer in behalf of the district. 

In case there are no bidders for land offered for 
sale for delinquent drainage assessments, the stat¬ 
utes frequently provide that the land shall be bid 
off to the county, district, or other public body or 
officer.73 Under some of such statutes, the countj 


death and that property should then 
be dnided aniong other coowners was 
held to l»e a purchase by coowners 
operating as redemption of properts*^ 
from drainage lien by them so that 
lien of preexisting mortgage was not 
theicliy extinguished—liaiikora Farm 
Mortg Co V Christoffer.son, supra 

64. Sale held valid 

Ark—Dean< r v Gwaltney, 108 S W 

2d 600 194 Ark mj—Security 

Morlg Co. V Heiron, 296 S W. 36*t, 

174 Ark 698. 

ITotlce 

Statutory provi«?ions as to giving 
of notiCM of sale are held valid—In 
re Dincv T>ramage I>ist , 225 NW 
873, 199 Wis 85 

Separate sale 

(1) Ann ndment of statutes provid¬ 
ing for colkction of drainage taxes 
in same manner and at same tim<v 
as slate and county taxes, by adding 
provision tor sepaialc sale of land 
for delinquent drainage taxes, is not 
unconstitutional — Millard County v 
Millard Count> I>rainage Dist No 1, 
46 I* 2d 42 1, 86 Utah 475—Hanson v. 
Hurris, 46 1’2d 400, 8b Utah 424, af¬ 
firmed Ingr.ih.irn v Hanson, 56 S Ct 
511, 297 US. 378, SO L Ed 728 

(2) Under statute providing that 
drainage assessments shall be col¬ 
lected in like manner other taxes 
are collected, the separate sale of 
propel tv for drainage distrn t taxes 
and the issuance of a separaie tax 
sale cerlifit ate in the name of the 
drainage district, apart from other 
state and county taxes, did not af¬ 
fect the validity of such ceitihcate 
or the lien for taxes represented 
thereby —Henderson v. Boose, Fla, 
196 So. 671. 


65. Cal —Cooper v Gibson, 24 P 2d 
952 133 CalApp .5.32 

66 . U S —Seminole Fruit Land Co 
V Scott, DC Fla, 291 P 179 

67. Mo—Hoffman v. Hogan, 137 S 
W2d 441 

68. Ark—Curtsinger V Burketn, 189 
SW 673, 126 Ark 94 

19 C J p 759 note 84 

Kaferenoe to map filed and np- 
pro\ed by the court held sufTuicnt 
dcsscnption in notice for sale *-\Vhit- 
n<‘y V Considine Investing Co, 178 
NTS 68 

69. Ark—Oliver v. Gann, 39 S W 2d 
521. 183 Ark 959. 

70. Cal—Cooper v Gibson, 24 P 2d 
9.72, 133 Cal App 5.32 

71- NY—^AVhitney v t^onsidme In¬ 
venting Co. 178 NYS 68 

72. Ark—Curtsinger V Bui keen, 189 
SW. 673. 126 Ark 94. 

73. Collateral attack 

In action to quiet title to realty, 
conveyed to plaintiffs by drainagi* 
district, to which its lax attorney 
convened realty after purchasing it 
for district at drainage tax sale, de¬ 
fendants may not collaterally ques¬ 
tion district’s right to take and 
transfer title to realty, but only state 
can complain —Richards v. Earls, 
Mo, 133 SW2d 381. 

Costs 

Diainage district was authorized, 
when hu>ing lanc-s in district at tax 
sale, to pay costs accruing in fore¬ 
closure out of sinking fund—Slate 
ex rel. and to Use of Drainage DiSt 
No 8 of Pemiscot County v. McKay, 
52 S W.2d 229, 227 Mo App. 327. 
Coimty treasurer 

Statutory amendment authorizing 
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countv' treasurer as trustee of rct- 
l.irnation district instead of truslte 
of district’s bond fund, as statute 
originally read to purchase and sell 
delinquent lands and to credit pru- 
cetds to bond fund, was a change 
only in name, not siihstanr e, sincr 
otherwise statute would impair ob¬ 
ligation of c’onti’act if transfi rring 
anv beniflts or security from bond- 
holdeis to distrn t—River F.-irms Co 
of California Gibson, 42 1* 2d 95 
4 C.al \pp 2d 731. 

Not collection 

Suih a taking over of the taxed 
propel t V Is not a folbition of the 
piortitls of the assessments, hut 
amounis to no moii* than llie taking 
over of taxed propi rtv for Hk bi lit- 
fit t>f the disti let’s bondholdt rs — 
Ilartz V Truckcnmiller, Iowa, 293 
N W 56S 

Statute not mandatory 

Word “may” in statute, providing 
that county supervisors “rnaj ” pur¬ 
chase certificate of sale of land lor 
unpaid drainage assessments, and 
taxes, is permissive and discrttion- 
ary only, and drainage district iiond- 
holders, not purchasing properly at 
sales for unpaid drainage assess¬ 
ments and taxes, cannot complain of 
county supervisors’ failure to do so 
—Bechtel v Board of Sup’rs of Win¬ 
nebago County, 251 N W. 633, 217 
Iowa 251. 

Trustees for internal improvement 
fund 

(1) Under some statutes, where 
there are no bidders at the tax sale, 
tht tract shall be bid off by the tax 
collector for the trustees of the inter¬ 
nal Improvement fund. Under this 
statute, the trustees are not required 
to pay for tax certificates issued on 
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assumes no liability to the drainage district for un¬ 
paid assessments until it takes a tax deed.^^ Where 
the land is not redeemed, under statutes so provid¬ 
ing, the drainage district acquires an absolute title 
to property so purchased ,*^5 in the absence of 

a statute so providing, the district does not take 
the property free from all hens for stale and coun¬ 
ty taxcs7® Under a statute making the drainage 
officers trustees of the taxes “where collected,” 
where the district has acquired land for delinquent 
assessments, it is only when the district disposes 
of the land and receives the sale price that the 
drainage taxes are “collected.”'^'^ 

Disposition or resale hy district. In the absence 
of constitutional limitations, the legislature may 
provide for the disposition of tax deeded lands ac¬ 
quired by a drainage district in any way deemed 
to be in the public interest and, even in the ab¬ 
sence of express provision authorizing the drainage 
district to sell lands acquired by it, the power to 
sell has been held to arise by necessary implica¬ 
tion.'^® 

Where land is bought by, or in behalf of, the 
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drainage district, it is the duty of those con¬ 
ducting the sale to obtain the highest possible mar¬ 
ket value therefor,*® but, in the absence of a stat¬ 
ute to the contrary, the district may sell such lands 
for an amount less than the owner would be re¬ 
quired to pay to redeem the land.*^ 

The time and circumstances of making the sale 
rests to some extent in the discretion of the officers 
empowered to make such sales,*^ and the sale may 
be made before the expiration of the right of re¬ 
demption, since such a sale does not affect the right 
to redeem.** 

Under some statutes, the entire tract acquired 
by the district must be sold as a unit, and the tract 
cannot be divided up by the district and sold in par¬ 
cels.*^ 

Although a .statute providing that a sale of land 
acquired by the district must be approved by the 
court makes no provision for interested persons to 
appear and object, such right is necessarily inci¬ 
dental *•» A person purchasing from the commis¬ 
sioners under such a statute is charged with notice 


privately owned land within the dis¬ 
trict Avhen the lands are “bid off" to 
su( h trustees until such lands have 
been sold or redeemed, and the trus¬ 
tees hold the < ertiflcatf d land and 
tht ccrtin<atcs in trust for the com¬ 
missioners of th«* drainape district 
U S —Ilorick V Hoard of Com’rs of 
Kv'erg:lades Drainage Di.st, D C Fla 
24 F Supp 458, vacated on other 
grounds .59 S Ft. 808. 307 US 208. 
St DEd 1242 

Fla—State ex rel Hoard of Com’rs 
i)f Everglades Drainage Dist. v 
Sholtz. 1.50 So 878 
(2) Prior to this decision, it had 
been held in a federal court that 
the trustees hold in their ov n right, 
and not in trust for the drainage 
t ommissioners Under this holding, 
the trustees were not required to 
pav diainage taxes during the time 
the lax certificate W’as pending and 
subje't to redemption, but on the 
expiration of such time the trustees 
weie required to pav such assess- 
mi nts —Uorick v Board of Com’rs 
of Everglades Drainage Dist, DC 
VLi , 57 F 2d 1048 

74. Statutes construed 

Wi'-State V Juneau County, 227 

N W 12, 199 Wis 476. 

75. i^\rk—Baur v Gwaltney, 88 S.W. 
2d 1005, 191 Ark. 1030—Blanton v 
Jonesboro Bldg. & Loan Ass’n, 3 
SW.2d 964, 176 Ark. 315. 

76. Fla.—Sugar Bowl Drainage Dist 
V Miller, 162 So. 707, 120 Fla. 436 

77. Mo.—Grand River Drainage 
Dist of Cass and Bates Counties 


V. Reid. Ill SW.2d 161, 341 Mo 
1246 

78. Cal —Morris v Gibson, 87 P 2d 
37. 30 Cal App 2d 684 

Emergency legislation 

Statute governing sale of delin¬ 
quent lands acquired by reclamation 
district, If violating Constitution 
c.annot be sustained on ground of 
emergency—River Farms Co of Cal¬ 
ifornia V Gibson, 42 P 2d 95. 4 Cal 
App 2d 731. 

Exchange for bonds 

Statute authorizing drainage dis¬ 
trict to exchange foreclosed lands 
for Its own bonds was valid —^Wat¬ 
son V Barnett, 88 S W.2d 811, 191 
Ark 990 

Mineral lease 

Under statute empowering the Jef- 
feison and I’laquemines Drainage 
District to rent, lease, or use prop¬ 
erty purchased at tax sale as it 
might deem fit, disUict had author¬ 
ity to make a mineral lease of prop¬ 
erty acquired at delinquent tax sale, 
title to which property was confirmed 
to the district —State ex rel Califor¬ 
nia Co V Jefferson & Plaquemines 
Drainage Dist, 193 So. 657, 194 La. 
312. 

Operation of statute 

A statute, if valid, governing the 
sale of lands acquired by a drainage 
district, although not mentioning an 
earlier statute regulating such sales, 
will prevail —River Farms Co of 
California v Gibson, 42 P 2d 95, 4 
Cal App 2d 731 


Sale 

Statute authorizing district to sell 
such lands held valid —^^’atson v. 
Barnett. 88 S W 2d 811, 191 Ark 990. 
Simplified procedure 

The statutes providing for the dis¬ 
position of tax sale certificates by 
counties and irrigation or drainage 
districts were Intended to simplify 
procedure to be followed by county 
commissioners and directors of drain¬ 
age and irrigation districts to the 
end that land sold for taxes might 
again be placed on tax roll by mak¬ 
ing it less difllcult to dispose of 
tax certificates—District Landowners 
Trust V Adams County, 89 P 2d 251, 
104 Colo. 146 

Statute held discriminatory 

Cal.—River Farms Co of California 
V. Gibson, 42 P 2d 95, 4 Cal App.2d 
731. 

79. Ark—Blanton v Jonesboro Bldg. 
& Loan Ass’n. 3 S.W.2d 964, 176 
Ark. 315 

80. Cal —River Farms Co of Cali¬ 
fornia V Gibson, 42 P 2d 95, 4 Cal. 
App 2d 731. 

81. Ark—^Watson v Barnett, 88 S. 
W2d 811, 191 Ark. 990—Oliver v. 
Gann. 39 S W 2d 621, 183 Ark. 969. 

82. Fla—State ex rel. First State 
Sav Bank of Morenci, Mk h v 
Dupuis, 165 So 66, 122 Fla 216 

83. Ark—^Watson v Barnett, 88 S. 
W 2d 811, 191 Ark 990 

84. Cal—Morris v. Poundstone, 71 
P.2d 262, 9 Cal 2d 486. 

85. Ill —Prange v O’Meara, 14 N. 
E.2d 220, 368 Ill. 362. 
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that the contract to be effective must be approved 
by the court.** Also, one purchasing from a drain¬ 
age district, with notice of an outstanding contract 
by the district to convey to another, acquires no 
better title than the district had, and his rights are 
subordinate to the rights of the holder of the con- 
tract.*^ 

d. Confirmation of Sale, and Deed to Purchas¬ 
er 

Where a statute so requires, a Judicial confirmation of 
the saie is necessary. A tax deed will be Issued to the 
purchaser where, under the statute, he is entitled to it* 

Under some statutes, a sale of land for collection 
of a drainage assessment is not complete until con¬ 
firmed by the court.** In the absence of fraud, ir¬ 
regularity, or mistake affecting the validity of the 
sale, it is the duty of the court to confirm it,** ap¬ 
prove a deed to the purchaser,** and jilace him in 
possession, where there has been proper notice and 
demand there for.* ^ Where the description of the 
land sold is ambiguous, the court may refuse to con¬ 
firm a sale for the nominal amount of the tax due 
thereon.*2 In such confirmation proceedings, the 
purchasers cannot complain of irregularities in the 
sale, where all the necessary defendants are before 
the court, are sui juris and free from disability, and 
have not appealed ** In the absence of a statute to 
the contrary, delay in confirming the report of the 
sale does not affect its validity, at least where the 
property owner was not misled thereby' and the de¬ 
lay was a matter of indulgence to him 

Only such officers as are expressly authorized by 
statute to do so may issue a tax deed,** and a deed 
issued by an unauthorized officer is void.** The 


tax deed to be sufficient must describe the land con¬ 
veyed so that it may be identified.**^ The treasur¬ 
er's deed is sufficient to pass title to appurtenances 
to the land which the district has power to as¬ 
sess.** A deed issued to the purchaser at a sale of 
this character is in the nature of a tax deed.*® 

Under some statutes a certificate of sale is issued 
to the purchaser at the tax sale. Such a certificate 
is not a conveyance of title and is only evidence 
that the person named therein is entitled to receive 
the property free from any claims of the former 
owner in the event that the former owner does not 
redeem.! Title remains in the owner until a deed 
of conveyance is made by the county treasurer to 
the purchaser.^ In the absence of a statutory re¬ 
quirement therefor, the certificate of sale need not 
in terms authorize the purchaser to take possession 
at the time designated by statute.® Void provisions 
in the certificate of sale which may be disregarded 
as surplusage do not invalidate it.^ At the expira¬ 
tion of the period of redemption, under some stat¬ 
utes the holder of the certificate of sale is entitled to 
a tax deed,*'* and a statute extending the period of 
redemption also extends the time for the execution 
of the deed to the purchaser for a like period.* 

On the purchaser’s appeal from the judgment of 
confirmation, the reviewing court will only deter¬ 
mine w'hcther the trial court erred in confirming the 
sale; the question of whether the purchaser ob¬ 
tained good title will not be decided.*^ 

Nunc pro tunc orders, supplying the omitted 
words “North” and “East” after township and range 
numbers respectively in decrees foreclosing the tax 
liens, reports of sales thereunder, and deeds exe- 


86* Ill —Prang-e v O'Moara, supra 

87. Ark—Blanton v. Jonesboro 

Bldg & Loan Ass’n, 3 S W 2d 964. 
176 Ark 315. 

88 . Ark—Nash v. Delinquent 

Lands, 163 S W. 1147, 111 Aik 

158 

88. Ark—Nash V. Delinquent 

Lands, supra 

80- Ark—Nash v. Delinquent 

Lands, supra. 

Ill —Hammond v. People, 53 N E 
308. 178 Ill .'-,03 

N" C —Town‘^end v Back Swamp 
Dram Di^^t. 94 S E 104, 174 NC 
556 

91. Ill —Hammond v People, 53 N. 
E 308, 178 111 50.i 

92. Ark—Curlvlnger v Burkeen, 
189 SW. 673, 126 Ark 94 

98. Kv —Burns v Rich, 36 S W 2d 
833, 238 Ky. 123 

9C Ark —Deaner v Gwaltney, 108 
S.W.2d 600. 194 Ark. 332. 


95. Taxes for original construction 

The statute authorizing drainage 
district taxes foi maintenance and 
repair of ditches, drains or canals, 
and by implication providing that 
clerk of circuit court may issue a 
tax deed for nonpayment of such 
taxes, does not apply to drainage 
district taxes for cost of original 
construction so as to authorize cltrk 
to issue a lax deed for nonpayment 
thereof—Henderson v Boose, Fla , 
196 So 671 

96. Fla —Henderson v. Boose, su¬ 
pra 

97. Ark—I’erson v. Davis, 138 S 
W 2d 71. 199 Ark 1029 

88. Water stock 

Statutes relating to drainage dis¬ 
tricts conferred on drainage district 
power to assess water stock in mu¬ 
tual reservoir company, hence, 
county treasurer’s deed conveying 
to drainage districts lands of party 
refusing to pay assessment conveyed 
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not only the land but the watci 

rights—Comstock v. Olney Spiings 

Drainage Dist, 50 P 2d 631, 97 Colo 

416 

D8. Wls—Bankers Farm Meirtg Co. 
V Christofferson, 266 NW 220, 
221 Wis 148 

1. Cal —Cooper v Gibson, 24 P 2d 
952. 133 Cal App 532 

2. Cal —Cooper v. Gibson, supra 

3. K Y —Whitney v Considine In- 
vesli/ig Co, 178 NYS 68 

4. NY —Whitney v Considine In¬ 
vesting Co , supra 

5. Utah —Millard County Drainage 
Dist No 3 V Melville, 217 P 966. 
62 Utah 6 

a Ark—Harris v. Little Red Riv¬ 
er Levee Dl.st No 2. 69 S.W 2d 
877, 188 Ark. 976 

7. Ky.—Burns v Rich. 36 S.W 2d 
833, 238 Ky. 123. 
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cuted pursuant thereto, are unnecessary to perfect 
the description of the lands sold, since the court 
judicially knows the location of all the lands in the 
C(junty.* 

e. Setting Aside, or Other Belief from, In¬ 
valid Sale 

An Invalid sale may be set aside. 

If the drainage proceedings are wholly void, the 
purchaser acquires no title, and the landowner may 
sue to set aside the sale,^^ or to quiet title as against 
the purchaser.^® Where the assessment has been 
liaid, the owner may have a conveyance of the 
land canceled.i^ A sale will not be set aside for 
inadequacy of price, where the purchaser pays the 
amount of the judgment against the land authorized 
by statute,^- nor because a certain sum was added 
on account of the commissioner’s deed to the pur¬ 
chaser, since that item could be eliminated on con¬ 
firmation of the sale A landowner may by his 
acts estop himself front seeking to have the sale 
set aside,but mere acquiescence has been held 
not to create such an estoppel Under some stat¬ 
utes a petition to set aside the sale must be brought 
before confirmation thereof.^® A general statute 
providing that no tax assessment sale shall be held 
invalid except on proof that the property was not 
subject to taxation, or that the taxes had been paid 
or the jiroperty redeemed, has been held not to be 
applicable to drainage district taxes Relief from 
the sale may be had only on tender by plaintiff of 
ihc amount due, with interest thereon.Where 
the tax is a hen on all the land in the district, oth- 
< r landowners as well as holders of the district’s 
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bonds may sue to set aside a fraudulent sale.^® The 
owner of the alleged invalid deed is the only nec¬ 
essary party defendant,^ and plaintiffs in the judg¬ 
ment directing the sale need not be made parties.^® 

Where sale was had under execution issued out 
of court, such court has sufficient control over its 
own process to recall the same at the term in which 
It was issued if necessary to prevent injustice and 
fraud.2i 

The presumptions are in favor of the validity of 
the sale, 22 and the burden is on plaintiff to show 
Its invalidity.22 

On cancellation of a void tax deed, the purchaser 
will be required to account for the rental value of 
the property as it existed at the time the tax deed 
was issucd,24 but he will not be required to ac¬ 
count for rental values on improvements and bet¬ 
terments created by him.25 The owner of property 
coming into a court of equity to secure cancella¬ 
tion of a void tax deed must do equity, and he has 
been required to pay into the registry of the court 
a sum sufficient to reimburse the purchasers for im¬ 
provements and betterments made by them to the 
land at their expense, to the extent that such im¬ 
provements atid betterments have added to the val¬ 
ue of the land.2® 

Under some statutes, where lands delinquent for 
nonpayment of a dram tax were certified to the 
auditor general of the state, and, on being sold to 
the state for nonpayment of the tax, the amount of 
the sale w'as properly credited to the county, and 
where the sale w'^as thereafter set aside, the amount 


8. Ark—Kunze \ Blnokwood, 113 
SW2d 705. 195 Ark 658 

9. Fla—Henderson v Boose, 196 
So 671 

Mo—Hoffman v. Hogan, 137 S W. 
2d 441. 

19 C J p 759 notes 92, 93 

10. Ind —Heed v. Kalfsbeck, 45 X. 
K 476, 46 NH. 466, 147 Ind. 148. 

11. Ark —O'Barr v Sanders, 169 S. 
W 249, 113 Ark 449. 

12. Ark—Nash v. Delinquent 

Hands, 163 S.W. 1147, 111 Ark 

158. 

13. Ark —Nash v. Delinquent 

Hands, supra 

14. ND—Hackney v. Elliott, 137 
NW. 433, 23 ND. 373. 

19 C J p 760 note 98. 

Caches 

In suit by trustee of deceased’s 
estate for cancellation of \old drain¬ 
age district tax sale certlfleate and 
tax deed, trustee who had knowledge 
of the delinquent taxes against the. 


estate's pioperty and of issuance 
of the tax certificate and deed was 
not guilty of such laches as wt)uld 
bar the equitable relief sought — 
Henderson v Boose, Fla, 196 So 
671 

15. N Y —Whitney v. Considine In¬ 
vesting Co. 178 NYS 68. 

16. Ark—Nash v. Delinquent 
Hands. 163 S.W. 1147, 111 Ark l.’iS 

17. Fla—Henderson v. Boose, 196 
So 671 

18. ND—Hackney v Elliott, 137 
N W 433, 23 ND 373. 

19 C J p 760 note 1 

19. Mo—State ex rel. Ross v M.ir- 
tin, App., 99 S W 2d 875, trans¬ 
ferred. see State ex rel Ross and 
to Use of Drainage Dist No 6 
of Pemiscot County v Martin, 9 1 
SW.2d 911. 338 Mo. 1067 

20. Ind—Cox V Bird. 88 Ind 142 
81. Mo —State ex rel Ross v Mar- 
' tin, App , 99 S W 2d 875, trans¬ 
ferred, see State ex rel. Ross and 
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to Use of Drainage Di.st No 6 of 
IVniiscot Count > v Martin, 93 S. 
W 2d 911, 338 Mo. 1067 

22. Mbh—Fuller v Cousino, 132 

NW 1054 167 Mich 463. 

NY—Whitney v Considine Inve.st- 
ing Co . 178 N Y S 68. 

19 C J p 760 note 4. 

23. Ha—Clay v. O’Brien, 24 La. 
Ann 232. 

NY—Whitney v. Considine Invest¬ 
ing Co . 178 N Y.S 68 
Evidence held competent 
Ark—Balle v. National Savings & 
Hoan Ass’n, 75 S W 2d 385, 189 

Ark. 1171. 

Evidence held snfilcient to show 
redemption—Balle v National Sav¬ 
ings & Hoan Ass’n, supra 

24. Mo —Hoffman v. Hogan. 137 S. 
W 2d 441. 

25. Fla—Henderson v. Boose, 196 
So 671. 

26. Pla.—Henderson v. Boose, su¬ 
pra. 



DRAINS 


28 C.J.S. 


§ 85 


of the sale may be charged back to the county, with 
interest and costs.27 

f. Redemption 

The right ef redemption Is usually conferred by the 
drainage statutes. 

In the absence of statutory provision therefor, 
there is no right of redemption,28 but the right is 
usually conferred by the drainage statiites,29 on 
payment of the amount due with interest thcreon.^w 
A compliance with the statute granting the right is 
a prerequisite to a rcdcmption.21 Consequently, 
where the statute requires payment of the amount 
due and costs to the district commissioners, a tender 
of such amount to the purchaser is insufficient.22 
Also, redemption must be had within the time lim¬ 
ited by statute.23 An owner of a portion of the 
lands sold, on redeeming the whole land, may en¬ 
force a hen on the part not owned by him for 
its projier proportion of the burden so discharged, 
as against owners, junior encumbrancers, and pur¬ 
chasers whose interests in the land w'ere subject to 
die drainage hen 24 A property owner by purchas- 
mg the tax sale certificates thereby redeems the 
land, and all further controversy as to the validity 


of the tax is foreclosed.25 The holder of a second 
mortgage is under no obligation to the holder of a 
first mortgage to redeem lands in the mortgagor’s 
possession from a sale for delinquent drainage tax- 
es.26 Under some statutes, the owners of the ma¬ 
jority of the district’s bonds, have the right, as par¬ 
ties in interest, to redeem 27 Persons not within 
the purview of the statute granting the right of re¬ 
demption have no right to redeem 28 Jt has been 
held that the period for redemption cannot be ex¬ 
tended by the legislature after a sale has been 
made to a private individual,29 although, where the 
sale has been made to the improvement district, the 
legislature may enlarge the period of redemption at 
any time during such period,40 but not thereafter.^! 

§ 86. Certificate for Work Done against Spe¬ 
cific Property 

Under some statutes, if any landowner fails to con¬ 
struct the portion of a ditch set off to him, the work shall 
be let. and, on completion and acceptance thereof by the 
proper officer, a certificate is issued to the contractor for 
the amount due. 

Statutes sometimes provide that, if any landown¬ 
er fails to construct the portion of a ditch set off 
to him, the work shall be let, and, on completion 


27. Mich—Puller v Cousino, 167 

Mich 46:: 132 NW 1054. 

28 . Qa—Sig:mori-Heinhardt Co v 
Atkins Nat. Bank. 135 S»E 720. 
1C3 Ga. 136. 

Xiaor 

lijxcept as pivcn by statute, a mi¬ 
nor has no right of redemption, as 
from a sale of 1 inds for delinquent 
drainage taxes—Deaner v. Gwalt- 
ney. lOX S W 2d bOO, 194 Ark. 332 
28. Utah—Ptolo by and through 
State Land Board v. Blake, 20 P. 
2d 871, modlhtd on other grounds 
56 P2d 1347, 88 Utah 600 
19 C J p 760 noU* 8. 

Fewer to convey 

Taxpayer's olfer to redeem within 
two-year period took away from 
both state and drainage district 
commissioners, purchasing at tax 
sales, power to convey title to any 
one else—McLain v. Meletio, 147 
So. 878, 166 Miss 1. 

Operation of statnte 

Statute providing for redemption 
from sale for drainage district tax¬ 
es within one year repeals so far 
as confllttlng prior general redemp¬ 
tion statute —Security Mortg Co 
V. Herron, 296 S W. 363, 174 Ark 
698. 

sa Fla—Roesch v. State, 56 So 
662, 62 Pla. 270. 

19 C J p 760 note 9. 

Amount due 

Since a sale of land for nonpay¬ 
ment of drainage assessment does 


not relieve it from lien for other 
assessments thereafter to become 
due, the cjhancery clerk is required 
to c'ollect, from person offering to 
redeem land, all drainage as'^ess- 
inents that have accrued since sale 
—Howie V. Panola-Quitman Drain¬ 
age Dist., 151 So 154, 168 Miss 387 
Construction of offer 

Taxpayer's offer to redeem from 
any' and all tax sales covered sales 
for drainage assessment taxes as 
well as ad valorem taxes, word 
“taxes” in its broad sense including 
special or local assessments on spe¬ 
cific property benefited by local im¬ 
provement as well as ad valorem 
taxes—McLain v. Melello, 147 So 
878, 166 Miss. 1. 

Payment in bonds 

Statute authorizing commission¬ 
ers of drainage district to permit 
district's own bonds to be used for 
redemption of property pure based 
by district at tax sale was valid 
—Watson V Barnett. 88 S W 2d 811, 
191 Ark 990. 

31. Ark—Kunze v. Blackwood, 113 
S W 2d 705. 195 Ark. 658. 

32. Ark—Kunze v. Blackwood, su¬ 
pra. 

33. Ark.—State Nat Bank of Tex¬ 
arkana V. Morthland, 118 S W 2d 
266, 196 Ark 346—Smith v. Spill¬ 
man, 205 S.W. 107, 136 Ark. 279, 

1 ALR 136. 

Minors 

(1) A statute providing that any 
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landowner shall have the right to 
redeem within one year from the 
date when lands were offered for 
sale for delinquent drainage taxes 
IS as applicable to minors as to oth¬ 
er owners—l>eaner v Gwaltney, 108 
S W 2d 600, 194 Ark 332. 

(2) A statute saving to infants, 
etc , the right they now have to 
appear and except to proceedings 
'for the sale of lands for delinquent 
drainage taxes within a specified 
time after their disabilities are re¬ 
moved, IS not a redemption statute, 
and hence minors must redeem with¬ 
in the same period as that allowed 
to other owners—Deaner v. Gwalt¬ 
ney, supra. 

34. Ind —Ellison v Branstrator, 73 
NE 146, 34 IndApp. 410. 

l‘> C J p 760 note 10 

35. Iowa—Hoyt v. Brown, 133 N. 
W ‘)05, 153 Iowa 324. 

19 CJ p 760 note 12 

3G. Ark —Security Mortg Co v. 
Herron, 296 S W. 363, 174 Ark. 

698 

37. Miss—Covington v. Meletio. 

161 So 735, 168 Miss 497. 

38. Mo —Wahl v. Murphy, 99 S.W. 
2d 32. 

39. Ark.—Smith v Spillman, 205 S. 
W. 107, 136 Ark 279, 1 A L R 136. 

40. Ark —Baur v Gwaltney, 88 S 
W 2d 1006, 191 Ark 1030. 

41- Ark.—Baur v. Gwaltney, supra. 
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and acceptance thereof by the proper officer, a cer¬ 
tificate shall be issued to the contractor for the 
amount due.^2 Under some statutes of this nature, 
it has been held that a contractor holding a certifi¬ 
cate for work done under his contract cannot en¬ 
force a lien against the land t() which the work was 
allottcd,^^ nor bring suit against the landowner for 
his compensation,^"* but must file a copy of the cer¬ 
tificate with the county auditor, who is required to 
place It on the tax duplicate to be collected as other 
taxes are collected.^^ Other statutes authorize an 
action by the contractor to enforce the hen of his 
certificate,"*** and such action may be brought by an 
assignee of the certificate as the real party in in¬ 
terest.^ Under such statutes, the certificate is not 
a claim against the owner individually which may 
be satisfied by a sale of personal property, but is a 
lien on the land assessed, which may be sold in pay¬ 
ment thereof Although the record of the drain 
proceedings is not competent evidence unless at¬ 
tested by the judge pursuant to the statute, the con¬ 
tractor, in case the attestation is not made, is not 
debarred from enforcing his claim, but may prove 
it in some other way 


§ 87. Disposition of Funds 

The funds of a drainage district derived from assess¬ 
ments and taxes, must be disposed of in accordance with 
statutory regulations. 

The disposition of the funds of a drainage district 
is a matter of statutory regulation Ordinarily, 
under the various statutes, such funds cannot be di¬ 
verted from the purpose for which the assessment 
was levied,^^ although under some statutes commis¬ 
sioners of a drainage district may, under the di¬ 
rection or approval of the court, use the money se¬ 
cured by assessment for any legitimate purpose of 
the district, and are not held strictly to the several 
Items of the cstimate.^^ amount of an assess¬ 

ment collected against any specific parcel of land is 
a separate fund, and the money obtained on one al¬ 
lotment cannot be appropriated on account of any 
other.^3 Drainage districts are the owners of 
funds collected by taxation for their benefit, and 
may sue to recover such funds Although drain 
taxes are paid into the township treasury, they do 
not become township moneys 

Where the proceeds of the drainage tax have 
properly been pledged to the payment of the dis¬ 
trict’s bonds, the bondholders can require that the 


42 . Ind—Tlakfr v Clem. 26 NE 
215. 102 Ind 109 

19 C J p 760 note 12 

43. Ind —Lockwood v Chambers, 5 
NE 4. 105 Ind 600—Lo<k^^<)od v 
FerKUson. 5 NE 3, 105 Ind 380— 
Storms V Stevens. 3 N E 401, 104 
Ind 46. 

44 - Ind—State ^ I3e\er, 41 NE 

802. 143 Ind 488—I^o<*kA\ood v 
Chambers. 5 NE 4, 105 Ind 600 
—Lo< kwood V Ferg-uson, 5 N E 
3. 105 Ind 380 

45 . Ind —State v Bever 41 N E 

802, 143 Ind 488—Lockwood v 
Chambers. 5 N E 4, 105 Ind 600 
—Lockwood V Ferguson, 5 N E 
3, 105 Ind 380—Storms v Stevens, 
3 N.E 401. 104 Ind 46 
40. Ky —Dixon v Labry, 78 S W. 

430. 25 KyL 1679 
19 C J p 760 note 17 

47 . Ark—Chapman & Dewey Land 
Co. V. Wilson. 120 SW 391, 91 
Ark 30 

48 . Ky—Scherm v Short, 77 S W. 
357, 116 Ky 946, 25 KyL 1108 

40 . Ky —Dixon v. Labry, 69 S W. 

791, 24 Ky L 697. 

50 . Fla—State ex rel. Vans Agnew 
V. Johnson. 150 So. Ill, 112 Fla 
7. 

Hi —People V Chicago. B & Q R. 

Co. 126 NE 310, 290 Ill. 327. 

19 C J. p 761 note 23. 

Interest oonpons 

Under some statutes the money 
received on account of each call to 


pay maturing intere.st coupons on 
the district’s l)onds should l»c ap¬ 
plied to the payment of such inter¬ 
est coupons «iil> , tacking of a sub¬ 
sequent <.ill to a prior call being 
improper—Cooper v Cibson, 24 P 
2d 952, 133 Cal App 532 

51. U S —Roric k v Board of 

Com’rs of Everglades Drainage 
Dist , DC Fla, 57 F 2d 104 8 
Tenn —State ex rel First Nat. B.*ink 
V Dunlap. 72 S W 2d 771, 167 
Tenn 585 

Utah —Slate by and through State 
Land Board v Blake, 20 P 2d 871, 
88 Utah 584, modilied on other 
grounds 56 1* 2d 1347, 88 Utah 600 
19 C J p 761 noU 24 
Constitational provision Inapplicable 
A constitutional provision pro¬ 
hibiting the use of tax moneys for 
any other purpose than that for 
which the tax was levied does not 
apply to a local drainage assess¬ 
ment—Green v WulfC Drainage 
Dist No. 4. 104 SW.2d 1076, 193 
Ark 1087 
^sgal services 

Drainage district’s warrants is¬ 
sued for legal services accruing be¬ 
fore decree confirming commission¬ 
ers' report may be paid from pro¬ 
ceeds of uniform acreage tax, or, if 
such proceeds are inadequate, may 
be paid from reclamation tax —State 
ex rel Vans Agnew v. Johnson, 150 
So 111, 112 Fla. 7. 

Kaintenancs tax 

The proceeds of a maintenance 
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tax, after payment of current ex¬ 
penses, may, under some statutes, 
l)e applied to the payment of war¬ 
rants representing maintenance in¬ 
debtedness incurred in prior years 
—Graves v. Little Tarklo Drainage 
Dist No 1, Mo, 134 SW2d 70. 
Preaervation work 

Use by drainage district of tax 
mone>& for preseivation work was 
not a diversion of funds for other 
purposes than that for which tax 
was levied—Green v WulIT Drain¬ 
age Dist No 4, 104 SW.2d 1076, 193 
Ark 1087 

Vnifomi acreage tax 

Any expcri'^c incurred before de¬ 
cree confirming or amending drain¬ 
age (ommissioners’ report may be 
paid from proceeds of uniform acre¬ 
age tax —State ex rel Vans Agnew 
V Johnson, 150 So 111, 112 Fla. 7 

52 111—Kickapoo Dram Dist v 

Jackson. 99 N E 696, 255 Ill 604 
—Spring Creek Drain Dist v El¬ 
gin. J. & E R Co, 94 N E 629, 
249 Ill 260 

53. Mich—Wallace v. Sorter, 17 N 
W 794, 62 Mich. 159 

54L Tex —Watson v. El Paso Coun¬ 
ty, Civ.App, 202 SW 126 
Wyo—Board of Com’rs of Big Horn 
County V. Byron Drainage Dist, 
75 P.2d 759, 763, 62 Wyo. 417. cit¬ 
ing Corpna Juris. 

55. Mich—Wallace v. Sortor. 17 N. 
W. 794, 52 Mich. 159. 
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tax be collected each year and that so much of the 
proceeds as necessary be first applied to the pay¬ 
ment of the bonds.56 Under a statute giving the 
drainage board power to levy a tax for costs and 
emergencies, equal to, but not in excess of, the as¬ 
sessed benefits, the board can levy such a tax 
and apply the proceeds to the liquidation of the 
principal and interest of the district's bonds, not¬ 
withstanding that the board is without power to 
levy and assess additional taxes not authorized by 
the original resolution and thereby give additional 
security to the district's bonds not contemplated 
by the parties.®^ Where such is the legislative in¬ 
tent moneys received from the leasing or operation 
of lands, the titles to which have become vested in 
the district, should be first applied to the payment 
of the interest due on the district’s bonds coincident 
with the period when the installment of the assess¬ 
ment intended for the payment of such interest be¬ 
came delinquent.'**® 

Under some statutes and tax authorizations, pro¬ 
ceeds from the tax which are not necessary for the 
payment of bond and interest for which the pro¬ 
ceeds were pledged should be applied to the remain¬ 
ing obligations of the district,^^ and under some 
statutes the proceeds of a drainage district tax can 
be used to satisfy a judgment for services rendered 
the district in connection with its organization, 
maintenance, and reclamation activities.®^ 

Where the district entered into a compromise and 
settlement of a judgment for taxes with the land- 
owner, it was the district’s duty to apply the pro- 

56. La.—^Ascension Red Cypress 
Co v. New River Drainafire Dist, 

143 So. 270. 175 La 300 

57. Fla—Halifax Drainaf^e List of 
Volusia County v. State, 185 So. 

123. 134 Fla 471. 

58. Cal —Cooper v. Gibson, 24 P. 

2d 052, 133 CalApp. 532. 

59. La—^A.scension Red Cypress 
Co V. New River DrainaK^e DIst , 

143 So 270. 175 La. 300 

60. Fla —Campbell v. State ex rel. 

Garntl, 168 So 33. 124 Fla 24 4. 

61. Mo —State ex rel. Ross, and to 
Use of l>rainaKe Hist No. 6 of 
Pemiscot County v. Juden. App., 

110 S W 2d 865 

68 . U.S—Kofhtitzky v Mercantile 
Trust Co. CCA Ark, 16 F 2d 227. 

63. Pro rata with other taxes 

Proceeds of sale for tax deed, 
held, under statute, to be pro rated 
between drainage asses.sment and 
other tax liens of equal dignity — 

State ex rel. Groves v. Caruthers, 

Fla., 193 So. 849. 


ceeds of the compromise and settlement first to the 
payment of costs and the remainder, if any, to the 
payment of the judgment.®^ 

On appeal from an order distributing the funds 
collected from drainage assessments, only parties in 
interest need be cited and made parties to the ap- 
peal.®2 

Proceeds of sales. The distribution of the pro¬ 
ceeds of a tax sale for drainage assessments is a 
matter of statutory regulation and should be made 
in accordance with the statute.®^ The original 
landowner must first ratify the sale before he can 
claim any surplus funds arising from a sale of the 
land for delinquent drainage assessments.®^ On the 
other hand, on the sale of land for delinquent drain¬ 
age assessment, the district is entitled to realize only 
a sum sufficient to pay the amount of money then 
due, including penalties and costs;®® but where the 
lands have been sold and conveyed to the district, 
and title vested unconditionally in the district, it has 
the right to sell the land for the highest possible 
sum that it can obtain for the same, and appropri¬ 
ate to Its own uses and purposes the amount re¬ 
ceived from such sale.®® Where a county's lien for 
taxes not represented by a tax certificate is merged 
with the countv's title acquired by tax deed, the 
claim of the county for such taxes against the pro¬ 
ceeds of a sale of the land for drainage assessments 
may properly be disallowed.®*^ 

Unexpended funds of a drainage district are trust 
funds and, in the absence of some statutory provi¬ 
sion therefor, equity has jurisdiction to distribute 
them among the contributors,®® but the landowners 

of Big Cold Water Drainage Dist. 
No 1 of Cabarrus County, 135 S K 
781, 192 N.C. 652. 

BonOholders of defaulted bonds 
held not entitled to balance of unex¬ 
pended funds held by distri< t a.s 
trustee for contributors on abandon¬ 
ment of propo.sed extension.— 
Grooms v. Board of Directors of 
Middlefork and Spring Creek Drain¬ 
age Dist No. 1. 72 SW2d 772, 167 
Tenn. 589. 

Oontribntor la default 

Where drainage district made ad¬ 
ditional assessments for extension 
and repairs which were later aban¬ 
doned, that contributor might be In 
default with respect to original as¬ 
sessment did not preclude him from 
recovering pro rata share of unex¬ 
pended balance of additional assess¬ 
ment—Grooms v. Board of Direc¬ 
tors of Middlefork and Spring Creek 
Drainage Dist No 1, supra 
Payment into court registry 

In taxpayers* suit to require ac¬ 
counting for proceeds received from 
taxes collected and not lawfully 


' 64. Cal.—Cooper v. Gibson, 24 P. 
2d 952, 959, 133 CalApp. 532 
Statute construed not to enlarge 
district’s rights to such fund.— 
Cooper V. Gibson, supra. 

65. Any other conclusion would 
lead to the Imposition upon the 
landowner of a more onerous bur¬ 
den than contemplated when the as- 
*«es8ment was levied upon his land, 
to wit, that he should pay for the 
benefits conferred upon his proper¬ 
ty —Cooper V. Gibson, supra. 

66. Cal.—Cooper v. Gibson, supra. 

67. Wls—In re Dancy Drainage 
Dist , 22r> N W 873, 199 Wis 85 

68. Wash —Longview Co. v. Ren¬ 
ner. 93 P.2d 389, 392, 200 Wash 
147, citing Corpus Juris. 

19 C J p 761 note 31. 

Administrator, whose Intestate 
owned land when assessment for 
drainage district was made, was en¬ 
titled to share of surplus refunded 
by drainage commissioners, rather 
than heirs at law or their grantees. I 
—Foil v. Board of Drainage Com’rs I 
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are not entitled to the return of such funds if there 
is a future use for them.®® Where a portion of the 
benefits found to have resulted from the construc¬ 


tion of a ditch was never assessed or called for, the 
amount so uncollected cannot be collected and ap¬ 
plied to new work.*^® 


DRAIN SUGAR. See Drain ante p 228 note 37. 

DRAM. In common parlance, something that has 
alcohol in it—something that can intoxicate.^ 

As a liquid measure equivalent to one sixteenth 
of an ounce, see the C.J.S. title Weights and Meas¬ 
ures § 1, also 19 C.J. p 761 note 3. 

DRAMA and DRAMATIC COMPOSITION, PER¬ 
FORMANCE, PIECE, or WORK. See Copyright 
and Literary Property §§ 34, 113. 

DRAMSHOP. See the C.J.S. title Intoxicating Liq¬ 
uors § 15, also 19 C.J. p 761 note 12, and 33 C.J. 
j> 496 notes 73-76. Distinguished from “buffet” see 
the C.J.S. title Intoxicating Liquors § 15, also defi¬ 
nition Buffet 12 CJ.S. p 376 note 2; and distin- 
guish(*d from “tippling house” sec Intoxicating Liq¬ 
uors § 15, also 62 C.J. p 1613 note 6S. 

DRAUGHT. See Diaft or Draught ante p 227 
noie 19 p 228 note 31. 

DRAW. 

As a Noun 

As applied to drawbridges, that part of a bridge 
ac] 0'‘3 a navigable stieani which is so made that it 


may be drawn up or aside to enable the unobstruct¬ 
ed passage of water craft the movable section of 
a bridge, whether raised up, as was the earlier prac¬ 
tice, or moved to one side, as at present.® In a 
different sense, a depression in land into which sur¬ 
plus waters sometimes flow,^ and may be used as 
synonymous with “channel.”® 

First drazu. Under an agrf‘ement relative to the 
eom|>ensation which a pensioner agreed to allow an 
agent for procuring a pension, a term which has 
been construed to mean the first annuity.® 

As a Verb 

^Present Tense. The word has several well-under¬ 
stood meanings,’^ conveying the progressive concep¬ 
tion of the application of mechanical force,^ arid 
connoting a movement effected by force being ap¬ 
plied as distinguished from a movement described 
as simply going along with.® It has been defined as 
meaning to bring forth, to remove j also to r(*quire 
for floating;!® and, as apjilied to n wcaj^on, to aim 
at, to bring into line with the bead or fore sight 
of a rifle and the hind sight, to draw a bead on;!! 
hence to point intentionally.!® Applied to a written 
instrument, the A\ord has but one meaning: To 
prepare a draft of, or write in due form.!® jn 


u’^td. decree requiring: spec iUed pay¬ 
ments for attorney fees and other 
expenses, and ordering: that remain¬ 
ing" funds be paid into regihtr> of 
court for purpose of distribution in 
a< eordanoe with court’s further in¬ 
structions, and providing for reten¬ 
tion of jurisdiction to effect com¬ 
pute distribution, was not error — 
Kseb V. Forster, 168 So. 229, 123 l<la 
yo5. 

Power of legUlatnre 

Where drainage district made ad¬ 
ditional assessments for extension 
and repairs which were later aban¬ 
doned, unexpended balance belonged 
to contributors, and legislature had 
no power to refund unexpended bal¬ 
ance to present landowners in dis¬ 
trict.—Grooms v Board of Direc¬ 
tors of Middlefork and Spring Creek 
Drainage Dist. No. 1, 72 S.W 2d 772, 
167 Tenn. 589. 

Pleadings 

Where drainage district made ad¬ 
ditional assessments for extension 
and repairs which were later aban¬ 
doned, bill by contributor to reco\er 
ratable portion of unexpended bal¬ 
ance could be amended to make it 


for benefit of all contributors to 
fund—Grooms v Boaid of Dir«*c- 
tors of Middlefoik and Spring Creek 
Drainage Dist No 1, supra. 

69. Ark —Snowden v. Thompson, 
171 SW 919, 115 Ark. 687. 

19 C J p 761 note 32. 

Repair work 

Drainage district < ould not be 
ionipelled to refund taxes already 
colle< ted and on hand, where ditch¬ 
es were in need of preservation 
work—Green v Wulff Drainage 
Dist. No. 4, 104 SW.2d 1076, 193 
Ark. 1087. 

70. Ind —Keamer v. Hogg, 41 N E 

3.=i‘l, 142 Ind 138. 

qVx.—Dacy v. State, 32 Tex 227, 
228 

See generally the C.J.S title Intoxi¬ 
cating Liquors. 

2. U.S —Hughes v. Northern Pac. 
R. Co.. C.C.Or., 18 F. 106, 114, 9 
Sawy. 313. 

3. U.S.—Gildersleeve v. New York, 
N. H & H. R. Co.. D C N Y., 82 F. 
763, 766 

4 . Neb.—^Lincoln & B. H. R. Co. v. 
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Sutherland, 62 N.W 859, 44 Neb. 
526, 529 

19 CJ. P 762 note 17 [a] 

5. Tex —Cartw^ripht v. Warren, 
CivApp, 177 SW 197, 200 

6. Ky—Tumble v. Ford, 5 Dana 
517, 518 

See also the CJS title Pensions $ 
6, and 26 C J p 591 note 12 

7. low'a—Winnebago County Slate 
Bank v ITustel, 93 N.W 70, 119 
Iowa 115, 117 

8. US —Bonnell v. Ward, N Y., 238 
F 171, 151 CCA 247. 

9. Mith—Langford v Rogers, 270 
N W 692, 694, 278 Muh 310 

10. AVebsler New Int D 

11. Ky—Hatfield v Commonwealth, 
254 S.W 74 8, 749, 200 Ky 213 

See also the C .7 S title Weapons § 
17, and 68 C J. p 64 notes 31-36 

12. N.M.—State v. Bo>les, 174 P 
423, 24 NM 464 

13. Ark—Slate ex rel Attorney 
General v Broadaway, 93 S VV' Jd 
1248, 1254, 192 Ark 634 

Fla —Hawkins v State, 9 So 652, 

28 Fla. 363, 367. 
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fiscal law and administration, to take out money 
from a bank, treasury, or other depository in the 
exercise of a lawful right and in a lawful manner.^^ 
In old criminal practice, to drag (on a hurdle) to 
the place of exeeution.l^ 

The term has been compared with, or distin¬ 
guished from, “carry” see 13 C.J.S. p 1764 note 17, 
“clamp” see 14 C.J.S. p 1192 note 84, “convey” see 

18 C.J.S. p 87 note 42, “flourish,”16 “pull” or 
“push,”i7 “shove,”16 “transport,”!6 and “wcdgc.”20 

Draw up. To compose in due form, to draught; 
or to form in writing,^i as distinguished from issu¬ 
ing and delivering, when speaking of written instru- 

ments.22 

Other phrases: “Draw a pistol,”^^ “draw lots” see 
the C.J.S. title Lotteries § 1, also 19 C.J. p 762 note 
27, “draw the pen through,”^^ ^‘draAv together,”25 
and “shall make or draw or utter or deliver” see 
Deliver 26 C.J.S. p 696 note 21; and also, adjective- 
ly, “draw i3oker” see the C.J.S. title Gaming § 1, also 

19 C.J. p 763 note 58. 

—Drawing. As a participle, the term signifies 
active propulsion.^® As a verbal noun, it has been 
defined as meaning a representation on a plane sur¬ 
face, by means of lines and shades a representa¬ 
tion of obj(‘cts made with a point, such as a pen, 
pencil, or crayon, and applicable to an ineompleted 
sketch as well as to finished plans also, part of 
the punishment for treason, which consisted in tying 
the culprit^s feet to a horse’s tail and dragging him 
along the ground to the gallows.-^ As a game of 


chance see the C.J.S. title Gaming § 1, also 19 C.J. 
p 762 note 40. As a term in patent law see the C.J. 
S. title Patents § 107, also 48 C.J. p 137 notes 15-30 
and 19 C.J. p 762 note 42. In the sense of sketch 
or plan, the term has been held synonymous with 
“delineation” see 26 C.J.S. p 693 note 58, and “pic- 

ture.”30 

Drawing against freights. A practice existing 
among shipowners, meaning that the freight had 
not been earned at the time of the draft.^l 

Drawing a ivarrant. An act incident to the au¬ 
diting of a claim; a part of the formal and con¬ 
venient mode provided by statute for recording the 
auditor’s decision relative to a claim.22 The term 
has been hedd equivalent to “issuing a warrant,”^® 
and distinguished from “draw^ing money.”34 

Drawing slate. A soft kind of slate, containing 
carbon, which is used for pencils. It is also known 
as “graphic slate.”*^5 

Other phrases “Drawing a . . . dangerous 

and deadly weapon,”^® “drawing and flourishiiig,”^^ 
“drawing a jirize” see the C.J.S. title Lotteries § f, 
also 19 C.J. }> 763 note 46, “drawing money,”*^* 
“drawing more than five feet,”^^^ and “drawing the 
stumps” sef‘ the C.J.S title Mines and Minerals § 
3, also 19 C.J. p 762 note 23[a]; and also “drawing 
account” see the C.J.S. title Master and Servant § 
91, also 39 C J. p 153 note 8[a], and 19 C.J. p 762 
note 44. 

—^Drawn. Selected extended in either length 
or breadth by haniiiieriiig or forging; dragged; 


Iowa.—^Winnebago County State 
Bank v. Hustel, 93 N W. 70, 119 
Iowa 115, 117. 

14. Black L, D. 
jl 5. Black L, D. 

"Anciently, no huidlo was allowed, 
but the criminal was actually 
draggrod along: the road to the place 
of execution. A part of the an¬ 
cient punishment of traitors was to 
be thus drawn ”—Black L D 

16. N.M.—State v Boyles, 174 P. 
423, 24 NM 464 

17- Mich—Langford v Rogers, 270 
N.W. 692, 694, 278 Mich 310. 

18. U.S.—Chicago, R I. & P. Ry. Co. 

V. Petroleum Refining Co , D C Ky., 
39 F.2d 629, 630. 

Mich.—Langford v Rogers, 270 N. 

W. 692, 694, 278 Mich 310. 

19 . Mich.—^Langford v. Rogers, su¬ 
pra. 

AOL U.S.—Bonnell v. Ward, N Y., 238 
P. 171, 161 C.C.A. 247. 

ai* Iowa.—^Winnebago County State 


Bank v. Hustel, 93 N W. 70, 119 
Iowa 115, 117. 

22. Ark.—State v. Broadaway, 93 S 
W2d 1248. 1254, 192 Ark. 634 

23. Ind.—Siberry v. State, 39 NE 
936, 47 N.E 458, 459, 149 Ind. 684, 
698. 

24. NY.—In re Parsons' Will, 195 
NY.S. 742, 745, 119 Misc 20 

“Cancel” synonymous see 12 C J S 
p 936 note 16. 

25. U S —Universal Brush Co. v. 
Sonn, CCNY., 146 P. 517, 520. 

"Contract" synonymous see 17 C. 
J.S. p 290 note 10. 

26. U S —Bonnell v. Ward, N. Y , 238 
P. 171, 151 C.C.A. 247. 

27. Ohio.—Ampt v. Cincinnati, 8 
Ohio S & C. P. 624, 628, 6 Ohio 
N.P 208. 

28. Ill —Atchison v. McKinnie, 84 
NE 208, 209, 233 Ill. 106. 

29. Va.—State v. Woodward, 69 S.E 
385, 388, 68 W.Va. 66, 30 L.R A.,N. 
S., 1004. 

30. Ohio.—^Ampt v. Cincinnati, 8 
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Ohio S & C. P. 624, 628, 6 Ohio N 
P. 208. 

31. NS—Pilcher v. Bingay, 21 N S 
31, 34. 

32. Or—Brown v. Fleischner, 4 Or. 
132, 149 

33. SC—Richland County V Ameri¬ 
can Sur«‘ty Co., 75 S E. 649, 551, 
552, 92 S C 329 

34. Or—Brown v. Fleischner, 4 Or. 
132, 149 

35. ,U.S—Plastic Fireproof Constr 
Co V. San Francisco, C C Cal , 97 
P\ 620, 623. 

36. Ind—Underhill v. State, 114 N. 
E 88. 89, 185 Ind. 587 

37. N M.—State v. Boyles, 174 P. 
423, 24 N.M. 464. 

38. Or—Brown v. Fleischner, 4 Or 
132, 149. 

“Drawing a warrant” distinguished 
see supra note 34. 

39. Eng—Hibernian Mine Co. v. 
Tuke, Ir. R. 8 C.L. 321. 

40. Ala — Smith v. State, 34 So. 168, 
170, 136 Alfiu 1. 
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pulled.^ 1 Tn a particular connection, the term has 
been held to include the signature of the person 
drawing the instrument, and to be equivalent to the 
word ‘^signed .”^2 

Phrases ‘‘Bill of exchange drawri,”^^ “drawn in 
question,”^ ^ and “pc'tit jurors drawn and empan¬ 
elled and also “drawn stecl.”^® 

DRAWBACK. In connection with the customs lavrs 
see Customs Duties § 227, and in fire insurance see 
the C.J.S. title Insurance § 924, also 26 C.J. p 367 
notes 37, 38. 

DRAWBAR. As a railroad term see the C.J.S. title 
Railroads § 1, also 19 C.J. p 762 note 32. 

DRAWBRIDGE. A bridge, one or more sections of 
winch can be lifted or moved aside to permit the 
passage of boats. The term is strictly applicable 
to the whole bridge, although often applied to the 
movable section or draw ^7 A generic term of which 
it has been said that obviously bascule bridge is a 
species.^* 

DRAWEE and DRAWER. See Bills and Notes §§ 
35a, 36a. 

DRAWLATCHES. Thieves; robbers.49 

DRAWNWORK. Fabrics in which an openwork 
effect has been produced b\ drawing out certain of 
tin* threads and inlerj(‘cling different and independ¬ 
ent threads, and which ha\e ornamental work and 
figures in various portions of the goods.-'*® 

DRAWPLATE. A hardened steel plate having a 
hole, oi a gradation ot conical holes, through which 
"Wires are drawn to be reduced or elongated.^l 

DRAY. A low, strong cart with stout wheels, used 


for carrying heavy loads,® 2 distinguished from “wag- 
on.”®3 

Phrases: “Wagon, cart or dray;”®^ and also 
“drays and wheeled vehicles run for profit.”®® 

DRAYAGE. The passing of loaded merchandise 
along wharves by wagons, drays, or cars.®® 

Phrase. “Warehoused without drayage.”®'^ 

DREDGE. As a noun, a machine for cleansing ca¬ 
nals and rivers, sometimes applied to a dredger. 
The term in its original meaning signified a net or 
drag for taking oysters; and, as a verb, to gather 
or take with a dredge; to remove sand, mud, and 
filth from the beds of rivers, harbors, and canals 
with a dredging machine.®* 

Phrase: “Dredge a dock and basin.”®® 

DREDGER. A sort of open barge for removing 
sand, silt, mud, or the like, from the beds of rivers, 
docks, and harbors, a dredging machine.®® 

DREIT-DREIT. Droit-droit, also w’ritten without 
the hyphen, double right, a union of the right of 
possession and the right of property.®^ 

DRENCHES or DRENGES. In Saxon law, tenants 
in capite. They are said to be such as, at the com¬ 
ing of William the Conqueror, being put out of their 
estates, were afterward restored to them, on their 
making it appear that they were the true owners 
thereof, and neither in auxilio nor coiisilio against 

hini.®2 

DRENGAGE. The tenure by which the drenchers, 
or drenges, held their lands, a variety of feudal ten¬ 
ure by serjeantv, often occurring in the northern 
counties of England, involving a kind of general 
service.®® 


41. U.s —U S V Wclhcrcll, Mass, 
65 F 987. 988, 13 CCA 264 

42. Ala—Knox v Hivt rs Tlios, 88 
So 33, 34, 17 AlaApp 630. 

43. Ala—Knox v. Rivers Bros, su¬ 
pra 

44. U S.—Smoot v Heyl. DC, 33 S 
Ct 336, 337, 227 US 518, 57 L Ed 
621. 

19 CJ p 763 note 51 [a] 

45. Ala—Smith v State, 34 So 168, 
170, 136 Ala 1. 

46. U S.—U S V. Wetherell. Mass, 
65 F 987, 988, 13 CCA 264 

47. Ga —Savannah, F. & "W. R. Co 
V Daniels, 17 SE 647, 648, 90 
Ga 608, 20 L.R A 416 

See generally Bridg:es § 1 a. 

19 C J p 762 note 34 [a] 

48- Wis. — Bremer v. City of Mil¬ 


waukee. 164 N. W. 810, 841, 166 
Wis 164. 

49. Black DD 

50. ITS—Beach v Sharpe, C C Tex , 
154 F 543. 544-~U S \ B Ulman 
& Co. CCA NY. 139 F. 3. 4. af- 
flrmini? B Ulman Ar Co v U S., 
CC. 131 F .543. 544 

51. US—^Newman-\nd re w Co v. U. 
S , 2 Cust App 4, 6 

19 C J p 763 note 56 [a]. 

52. Century D 

53. Kan—Sn\der v North Law¬ 
rence, 8 Kan 82. 84 

Tex—Cone v Lewis, 64 Tex 331, 333, 
53 Am R 767 

19 C J. p 763 note 59 [a]-67 C J p 
287 note 48 

54. “Antomobile*’ not included 

Minn.—Whitney v Welnitz, 190 N 
W. 57. 153 Minn 162, 28 A L.R 68 
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55. Tenn —Knoxville v. Sanford. 13 
Lea 54.5, 546 

56. Cal —Soule v. San Francisco 
Gas Lifrht Co, 54 Cal 241, 242. 

57- Cal —Soule v San Francisco Gas 
Light Co , supra. 

5& Can—The Nithsdale, 15 Can.L. 
J.NS., 268, 269 

59 . Impllee disposal of materials 

"It was certain that . . it 

was understood by the parties that 
the plaintiffs were to dispose of the 
materials obtained by dredging."— 
Boynton v Lynn Gas Light Co, 121 
Mass 197, 201 

60. Can—The Nithsdale, 15 Can.L.J. 
NS 268, 269 

61. Black L.D. 

68. Black L D. 

63. Black L.D. 
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DRESS. The verb has been defined as meaning to 
treat in some particular waj’, and thus fit for some 
special use and purpose;®^ to smooth, give a gloss 
to, or otherwise finish off.®5 

Dressing. A process by which skins or pelts are 
treated, converted into leather, and made soft and 
flexible, curing and leathering the pelt.®® 

Phrases: “Dress victuals;”®^ also “dressed 

calves,”®® “dressed fuis,”®® “dressed .granite,”^® 
“dressed lumber,“dressed upper leather,”^^ «hog- 
dressed,”^® “lumber dressed on one side only,’'^^ and 
“poultry . . . dressed.”'^® 

DRESSER. Derived from the French “dressoir,” a 
table or bench on which meat or other victuals are 
dressed or prepared for u.se.'^® 

DRESSMAKER. One whose occupation is the mak¬ 
ing of gowns and other articles of female attire 
In a particular context, the word has been distin¬ 
guished from “seamstress.”'® 

Phrase: “As manager and dressmaker.”^® 
DRIED. Sec Dry post. 

DRIER. In paper-making parlance, a hot drum, 
constituting part of the paper-making machine.®® 

Drier felt. In paper machines, a strong closely 
woven apron or carrier to support the damp new 
web of paper as it comes in a still soft condition 
from the w^et woolen felt, the drier felt holding the 


paper web firmly and smoothly against the heated 
metal drier cylinders, around and over which the 
web passes until dry and ready for the calendar 
rolls. ®1 

DRIFT. 

As a Noun 

Tendency, or tending to.®^ In old English law, a 
driving, especially of cattle.®® 

As a fishing term see the C.J.S. title Fish § 1, 
and as a mining term see the C.J.S. title Mines and 
Minerals § 1, also Adit 1 C.J. p 1194 note 48. 

Phrases: “Drift of the testimony;”®4 and also 
“drifts of the forest.”®® 

As a Verb 

To float or be driven along by or as a current of 
water or air; to accumulate in heaps by the force 
of the wind; to be driven into heaps, as siiow' or 
sand drifts.®® 

Drifting. In railroad parlance descrijitive of 
freight cars awaiting assignment see the C.J.S. 
title Railroads § 1, also 19 C.J. p 764 notes 77, 78. 

Phrases: “Drifting in a tunnel” see the C.J.S 
title Mines and Minerals § 3, also 19 C.J. p 764 note 
80, and “soil drifting;”®^ and also, adjectivel>, 
“drifting vessel.”®® 


64. Century D. 

65. Webster New Int D, 

66 . IT S —U S. V. Wotton, Mass, 
53 F 344, 346, 3 CCA. 553 

67. Meaning 

To prepare food fit for consump¬ 
tion—Omit V Commonwealth, 21 Pa 
426. 429. 432 

Does not include sale of liquor.— 
Omit V Commonwealth, supra 

68 . US—U S V Myers & Co., 11 
Ct Cust App 409, 410. 

69. US—U. S V Wotton, Mass. 53 
P 344. 346. 3 CC A. 553 

19 CJ p 763 note 70 lb]. 

TO. Defined 

The term means that labor has 
been put upon the gianite to change 
it from the crude stone, and may in¬ 
clude granite cither partly or alto¬ 
gether finished—Baldwin v U S. C 
C.NY, 144 P 702, 703, affirmed 149 
F. 1022, 79 CC.A 631—19 C.J p 763 
note 70 [c]. 

71. US—U. S. V. Dudley, Vt., 19 
set. 801, 174 US. 670, 673. 43 L. 
Eld. 1129 

72 . u.S.—U. S. v. Blttel, aC.N.Y., 
155 F. 554. 


73. A term la the meat trade, ap- < 

plied to carcasses of calves with the | 
skins on, and defined as "dressed 
with the exception of removing the 
skins”—U. S. V. Myers & Co., 11 Ct 
Cust App 409. 

74. Can.—Foss Lumber Co. v. Rex, 
47 Can SC 130, 139, 14 Can Exch 
53 

75. US—Smith v. U S., C.C N.Y., 
168 F. 462, 463. 

76. I^a—Omit v. Commonwealth, 21 
Pa 426, 432. 

77. Century D. 

78. Ala—Marx v. Miller, 32 So 765, 
767, 134 Ala 347. 

79. Ala.—Marx v. Miller, supra 

80. U S — Tompkins-Hawley-Ful- 
lor Co V Holden, C.C.A.N.Y., 273 
P 424, 430 

81. U S —Barrel! v Fitchburg Duck 
Mills, DC.Mass, 207 F. 371 

82. SC—State v Pruitt, 196 S.E. 
371, 373, 187 SC 68. 

83. Black L D. 

84. Meaning 

"Tendency to prove, or tending to 

490 


establish *’—State v. Pruitt, 196 S E 
371, 373, 187 SC 68. 

85. Defined 

"A view or examination of what 
cattle are In a forest, chase, etc. 
that it may bo known whether it be 
surcharged or not, and whose the 
beasts are, and whether they are 
commonable. These drifts are made 
at certain tinru'S in the year by the 
officers of the forest, w4ien all cat¬ 
tle are driven into some pound or 
place inclosed, for the beforemen- 
tlonod purposes, and also to discover 
whether any cattle of strangers be 
there, which ought not to common." 
—Black L D. 

86- Kan —State ex rel. Perkins v. 
Hardwick. 57 P.2d 1231, 1233, 144 
Kan. 3. 

87. Kan.—State v. Hardwick, 67 P. 
2d 1231, 1233, 144 Kan. 3. 

88. Defined 

One whose machinery is disabled 
and which is thus without means of 
propulsion, helpless.—Muller v New 
Yerk, K. H. & H. R. Oo., D.C.N.Y., 141 
F. 241, 243. 
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Ab an Adjective 

Phrases: “Drift “drift pin,”®® “drift 

road,”®^ and “drift stuff.”®® 

DRIFTLANB, DBOFLAND, or DRYFLAND. A 

Saxon word, signifying* a quit rent, tribute, or year¬ 
ly payment, made by some tenants to the king, or 
to their landlords, for the privilege of driving their 
cattle through a manor to fairs or markets.®® 

DRIFTWAY. A common way for driving cattle.®^ 
The term has been held synonymous Avith “byroad” 
see 12 C.J.S. p 873 note 70, and has been distin¬ 
guished from “carriageway.”®® 

Phrase. “Driftway for cattle.”®® 

DRILL and DRILLER. In gas or oil well parlance, 
see the C.J.S. title Mines and Minerals § 3, also 19 
C.J. p 764 note 88, and 40 C.J. p 742 note 82. 

Phrases: “Drill and complete a well;”®^ also “as 
the same is being drilled,”®® “drilled in” see the ('.J. 
S. title Mines and Minerals § 3, also 19 C.J p 764 
note 88, and “fourth well drilled in Crystal Falls 
field;”®® also, adjectivelj’, “‘drilled’ wells,“drill¬ 
ing block,”® “drilling equipment,”® and “drilling op¬ 
erations.”^ 

DRINCLEAK. Saxon, a contribution of tenants, in 


the time of the Saxons, toward a potation, or ale, 
provided to entertain the lord, or his steward.® 

DRINK. 

As a Nonn 

As the correlative of “food,” it has been said that 
the two words are, in common usage and understand¬ 
ing, complementary and associate terms, but that 
they are far from synonymous, and import a phiin 
and fundamental distinction.® When associated 
with “liquor,” it will be taken to mean an alcoholic 
heverage,*^ although, where expressly so provided 
by statute, the term has been held not to include 
beer when consumed in connection with food.® 

Phrases: “Food, drink, and entertainment,”® and 
“food, drink, confectionery or condiment.”^® 

As a Verb 

To absorb, or take in.^l In its ordinary sense, 
the word implies the use of liquid as a beverage to 
slake fhirst, which may be a thirst for intoxicants.^® 

Drinking man. A relative term, which may be 
applied to one who takes a drink when he chooses, 
even though it mav be so infrequently as to produce 
no harmful effect upon his health.^® 

Other phrases' “Drinking house” as equivalent 
j to “tippling shop” see the C.J.S. title Intoxicating 


89. Or—State v. Tllanchard, 159 P. , 
121, 427, 96 Or 79 

Sti* also the C.J S. title Pish § 30. I 

90. Defined 

A tool used in riveting: metal, con- 
.^istlng: of a round piece of steel- 
about seven inches long:, small at one 
end and larger at the other—Camp¬ 
bell V T A Gillespie Co, 65 A, 276, 
69 N J Law 279. 2S0 

91. Defined 

Old country roads which run 
through rouph and uninclosed lands 
fire often so called —South Amboy 
V Pennsylvania R. Co., 73 A. 852, 
Xr>5. 76 N J Kq. 67. 

92. Defined 

The term must be interpreted in 
the ligrht of the relations or context 
in which it is used In its common 
acceptation it sitjnitles, not g:oods 
which are the subject of salvage, 
but matters floaiingr at random, with¬ 
out any known or discoverable own- 
enship, which, if cast ashore, will 
probably never be reclaimed, but 
will, as a matter of course, accrue to 
the riparian proprietor.—^Watson v. 
Knowles, 13 R.I. 639, 641. 

93. Black L D. 

94. Me.—Smith v. Ladd. 41 Me. 314, 
320. 

Mass —Swensen v. Marino, Mass, 
29 N.E.2d 16, 18, 130 A.L.R. 763. 


95. Eng—Ballard v Dyson, 1 Taunt f 
279, 285, 127 Reprint 841 

96. Mass—Flagg v Flag:#?, 16 Gray 
175. 178. 

“Bridle road” compared S€*e 11 C J S 
p 1138 note 5 

97. Okl —^Arnold v Adams, 294 P. 
142, 147, 147 Okl 57 

98. Tex*—Texas Const Co v Dear- 
Ine. CivApp, 296 SAV. 1112, 1115. 

99. Tex —Texas Pac Coal Sz Oil Co 
V Harris, Civ.App. 230 SW 237, 
239 

1. Tex—Texas Pac. Coal & Oil Co 
V. Harris, supra. 

2. Defined 

A block of land of prescribed area 
in an oil and pas drillinp zone sub¬ 
ject to regulations governing the 
owner's right to drill for gas and oil 
thereon —Kiowa Lumber Co v M is- 
souri-Kansas-Texas R. Co, 95 P 2d 
692, 593, 185 Okl. 641. 

3. Not subject of Judicial notice 

In holding that certain articles 
did not constitute part of the “drill¬ 
ing equipment,” the court said. 
“There is no evidence in the record 
that the material in controversv 
constituted a part of the ‘drilling 
equipment' . . and we cannot 

sav the practical meaning of that 
technical term, and the uses of ma¬ 
terials designated as ‘casing,’ ‘cas- 
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ing shoes,' and ’clamps,' are so uni- 
\ c‘rsally known as to compel Judi¬ 
cial notice of the correctness of the 
contention that the general term em¬ 
braces the specific material men¬ 
tioned ’’—Moore v. Houston Oil Co., 
Tex Civ.App, 259 S W. 168, 169. 

4. US—Humphrys v. Skelly Oil 
Co. CCA Tex. 83 F 2d 989, 992 

Wyo—Fast v. Whitney, 187 P 192, 
194. 26 Wyo 433 

5. BKuk LD 

6. Pa—Commonwealth v. Kebort. 
61 A. 895. 896. 212 Pa. 289—Nock 
\ Coca-Cola Bottling Works of 
Pittsburgh, 156 A. 537, 538, 102 
I’a Super 515 

7. Wis.—Pennell v State, 123 NW 
115. 116, 141 Wis 35 

8. NY —August Luchow, Inc. v 
Taylor. 295 N Y S. 390, 392, 251 
App Div. 164. 

9. NY —August Luc how, Inc, v 
Taylor, supra. 

10. N Y —Bolivar v Monn it. 248 
N.YS 722, 726, 232 App Div 33 

11. Vt—Baker v Jacobs. 23 A 5S8 
64 Vt 197, 201 

19 C J p 764 note 91 fal. 

12. Idaho—State v Woodwaid, 238 
P. 525, 527, 41 Idaho 353 

13. Mo —Tuepkc'r \ Sovereign 
Camp, W O. W, App. 226 S W. 

I 1002 , 1003. 
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Liquors § 15, also 62 C.J. p 1013 note 79[a], "drink¬ 
ing shop” see the C.J.S. title Intoxicating Liquors 
§ 15, also 19 C.J. p 764 notes 92-94, and as synony¬ 
mous with “tavern” sec the C.J.S. title Intoxicating 
Liquors § 15, also 7 C.J. p 930 note 24[a]. 

As an Adjective 

Phrases: “Soft drink parlor,”!^ and “soft drink 
stand.”i5 

DRINKABLE. Capable of being drunk; fit to 
drink. 

DRIP. See the C.J.S. title Easements § 3, also 19 
C.J. p 764 note 95. 

DRIVE. 

As a Noun 

In its original meaning, an excursion in a car¬ 
riage.^” The word has been extended beyond its 
former meaning to signify a boulevard or public 
drive adapted and set apart for purposes of orna¬ 
ment, exercise and amu.scmcnt, but technically not a 
street, avenue or highway, although a carriageway 
over it is a chief feature.^* As a logging term see 
the C.J.S. title Logs and Logging § 1, also 19 C.J. p 
764 note 97. 

As a Verb 

—^Present Tense. The word has several shades of 
meaning, and depending on the context, has been 
defined as to compel or urge to move in some man¬ 


ner or direction to impel or urge onward in a 
direction away from, or along before, the impelling 
force or agency—variously, to cause to move on or 
to urge onward, as with blows, as to drive cows to 
pasture; to communicate a forward motion to, as 
by pressure; to push forward, as to drive a nail; 
to give a forward impetus to, propel, impel, carry 
along or keep in motion; to go by, or pass, in a car¬ 
riage whose course is wholly or partly under one's 
direction; to proceed b\ direction or urging on a 
vehicle or the animals that draw it;20 to imjriel »l\c 
motion and quicken aLso, in a particular connec¬ 
tion, to tunnel.““ The term implies control of the 
motive power. 

It has been compared with, or distinguished from, 

“operate,”24 “ride.”^''* 

Phrases: “Drive-in service station,”26 “drive-it- 
yourself cars,”27 and “ride or drive.”28 

—^Driving. In its popular sense, the word means 
more than mere managing or directing a horse, that 
it has at least a dual signification, as when it is 
said that a person goes out “driving.”2'J Depend¬ 
ing on the circumstances or context, the word has 
been construc‘d to mean in control of the motive 
power,and has been held to imply a journey com¬ 
menced bv some motion of the vehicle and not to ap 
ply to ojierating the engine preliminary to the mov¬ 
ing of the car.3l It does not, however, imply mo¬ 
tion constantly maintained.22 

Offenses connected with the driving of automo- 


14. Commonly known as a place 
where soft drinks are sold and drunk 
on the premises —People v Do Goo- 
vanni, 157 NE 195, 197, 326 III. 230 
^‘Saloon” distinguished 
Ill.—People V. De Geovannl, supra 

15- Mo—Blind v. Brockman, 12 S 
W 2d 742, 744. 

1& Tex —McChristy v. State. Cr. 
133 S W 2d 976, 977. 

17. N Y —People v. Green, 52 How 
Pr 440, 445 

18. “Drives’* in Central Park 

•‘There are roads or public drives 
through and beyond the Central 
park They are not .strictly street.s 
and avenues ”—People v. Green, su¬ 
pra. 

19. Iowa—Mould v. Travelers’ Mu¬ 
tual Casualty Co, 257 NW 34 9. 
350, 219 Iowa 16—Field v South¬ 
ern Surety Co. of New York, 235 
NW 571, 573, 211 Iowa 1239— 
Howell V. Mandelbaum, 140 N W 
397. 399, 160 Iowa 397, Ann Cas. 
1915D 349. 

SO. Ind —State v. Goodwin, 82 N E 
459, 460, 169 Ind 265. 

Okl.—Federal Life Ins. Co. v. Mc- 


Aleer. 17 P 2d 681, 683, 161 Okl 
251. 

Tex —Citizens’ R Co v. Ford, 53 S 
AV. 575. 576. 93 Tex 110, 46 Lit A 
457. 

21. Cal —Bosse v. Marye, 250 P 

693, 696, 80 Cal App 109 

22. Ill—Diller v St. Louis, S & 

P. K H., 136 NE 703, 704, 304 
Ill 373. 

23. Mass —Commonwealth v. 

Crowninshield, 72 N E 963, 965, 

187 Mass 221, 226, 68 LRA 245 

24. Cal—Bosse v. Mar>e, 250 P 

693, 696, 80 Cal App. 109. 

25. Okl —Federal Life Ins Co v. 

McAleer, 17 P 2d 681, 683, 161 Okl 
251 

“Ride in its broadest sense in¬ 
cludes drive ”—Citizens’ R Co v. 
Ford. 53 S W. 575, 576, 93 Tex. 110, 
4G LRA 457. 

26. Meaning 

"A motor vehicle service station ’’ 
—Baner v Paterson Fire & Police 
Comrs, 132 A 515. 102 N J Law 236, 
238. 

See also the C.J.S. title Motor Ve- 
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hit les S 775, and 67 C.J. p 280 note 
72 [hi. 

27. The term describes automobiles 
which their owners, as a regular 
business rent out for hire without 
furnishing drivers—Black L D , cit¬ 
ing City of Rockford v. Nolun, 146 
N E 564, 316 Ill. 60 

28. Rot confined to animals 

RI—State v Smith. 69 A 1061, 
1062, 29 RI 245—State v. Thur¬ 
ston, 66 A 580, 581, 28 R I. 265. 

29. Ind—State v Goodwin, 82 N. 
E 459. 460, 169 Ind 265 

30. Mont —Grant v Chicago, M. & 
St P. Ry Co, 252 P. 382, 385, 78 
Mont 97. 

31. Iowa—Mould v. Travelers* Mu¬ 
tual Casualty Co, 257 N W. 349, 
360, 219 Iowa 16. 

32. “It is not improper, under such 
circumstances, to refer to one as 
‘driving’ an automobile, even though 
he is momentarily slopped on the 
side of the road to permit another 
car to pass by in the opposite di¬ 
rection ”—Conway v Silver King 
Oil & Gas Co., Mo App., 94 8 W 2d 
942. 948. 
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DRIVE-^DBIVER 


biles see the C.J.S. title Motor Vehicles §§ 607- 
640, also 42 C J. p 1320 note 19-p 1341 note 80. 

Phrases: ‘‘Any person diiving,”^^ “driving a 
horse or any other animal,”34 ‘‘driving and oper- 
ating,”35 “driving cat tie,”36 “driving logs” see the 
C.J.S. title Ixigs and Logging § ], also 19 C.J. p 
70.) note 2[b], “‘driving or conducting* cattle,”37 
“oi>eratiiig or driving,’*38 “riding in or driving,”3t> 
“riding or driving,”40 a^d “while driving an automo- 
bilc.”^i 

—Drove or Driven. In connection with vehicles, 
the terms mean actual control and have been 
held not to apply to a stationary vehicle, one not 
moved or attenijited to be moved.‘^3 Used in con¬ 
nection with underground ways, the word “driven” 
has been said to indicate an underground process.44 

Driven well. One embodying the idea that the 
Avater in the water-bearing strata of the earth, may, 
by the ai»plication of artificial power, be forced to 
flow from the earth into the well pit, with increased 
rapidity, so that a Avell pit only a feiv inches in di¬ 


ameter, sunk to a moderate depth, will afford an 
abundant supply of water, and constitute a practi¬ 
cal and productive well.^5 Jt has been distin¬ 
guished from “artesian well,”^® and “dug well” see 
Dig 26 C.J.S. p 1307 note 95. 

Other phrases “Drove, conducted, and man- 
aged,’*47 and “took and drove off;”^3 also “any 
horse-drawn or motor driven car” see Car 12 C.J.S. 
p 1140 note 98, “brought or driven into,**^® “driven 
in whole or in jiart by steam power,**'**® “driven or 
operated,**^*! “driven to the wall” see the C.J.S. 
title Homicide § 128, also 30 C.J. p 68 note 17-p 
69 note 23, also 19 C.J. p 765 note 3, and “motor 
driven car** see Car 12 C.J.S. p 1140 note 95. 

DRIVER. Not an unusual or technical word,®3 de¬ 
fined as meaning a person who drives or is in ac¬ 
tual, physical control of a vehicle ;^3 one who 
drives, the person actually doing the driving wheth¬ 
er he be one employed by the owner to drive or 
the ovriier himself driving.^^ Examples of what the 
term has been held to include and not to include, 
depending on the context are given in the note.^® 


33. Tex —Citizens’ R Co v Ford, | 
n.'l S W 575. 576, 93 Tex. 110, 46 
I.. R A 457 

34. Pa— Commonwealth v Forrest, 

3 I’aDist 797, 799 

“Riding: a bit>cle’’ distingfuished see 
Bicjcle 10 CJS p 356 note 8 

35. “To operate a car may he said 

to Include driving*, and which mean*? 
select ion <>f a course and series of 
arts to eftect a purpose m moving: 
the enr, and a ripht to 

control the movement, including the 
control of intermediate stops along 
the highwav and of the car at rest 
and the speed”—State Firm Mut. 
Automobile Ins Co v Coughran, C. 
C A Cal , 93 F 3d 2.19. 242 

36. Colo—Richards v Sanderson, 
89 P 769. 771, 39 Colo 270, 121 
Am SR 167 

37. Eng—Triggs v Lester, LR 1 
Q B 259, 261 

38. Cal —Bosse v Marye. 250 P 
693, 696. 80 Cal App 109 

39. Iowa—Mould v Tr.ivelerM' Mut 
Casualty Co, Iowa, 257 NW 349, 
350. 219 Iowa 16 

40. RI —State v. Thurston, 66 A 
580. 582. 28 R I 265 

Includes “riding a bic>cle*' see Bi¬ 
cycle 10 C J S p 356 note 8 

41. Iowa—Field v. Southern Sure¬ 
ty Co of New York, 235 N W 571, 
673. 211 Iowa 1239 

42. U S —State Farm Mut Auto¬ 
mobile Ins Co V. Coughran, C C 
A Cal., 92 F.2d 239. 243. 


43. Ala—ITnderwood v State, 132 
So 606. 607, 24 Ala App 191 

44. Ill—Diller V St Louis S & P 
R R, 136 NE 703, 701, 304 Ill 
373 

45. U S —Andrews v Carman, C C 

NY, 1 FCasNo371, 2 Bann & A 
277, 278, 13 Blatchf 307, 9 Off 

Gaz. 1011 

It consists of an air-tight tube 
sunk into the earth until a water¬ 
bearing stratum is reached, and then 
bv means of a pump at the lop of 
the tube a vacuum is crcMted In the 
tube, thus causing the water to flow 
to the surface with greater rapidity 
than It would flow from purel> nat¬ 
ural causes —Andrews v Carman, 
supra 

46. IT S —Driven Well Cases. C C 
Conn. 7 S Ct 107.1, 1079, 122 US 
40, 30 l.Ed 1064 

See also Artesian 6 CJS p 773 note 
50—p 774 note 63 

47. Eng—Mavor \ Humphries, 1 
C & P 251, 12 ECL 151 

48. Innocent action 

“Take." “dri\e,” and "sell," in 
their usual sense, denote innocent 
action, and hence, as us€‘d in a state¬ 
ment, standing alone. th.ct “he took 
and drove off my ducks and sold 
them.” without any averment, do 
not import the commission of a 
crime, so as to render the words 
slanderous per se —Hinesley v 
Sheets. 48 N E 802. 803, 18 Ind App 
612, 63 Am R R 356 

49. Wyo—Frontier Land & Cattle 
Co V Baldwin. 3l P. 403, 404, 3 

1 Wyo. 764. 


5(K Iowa—Young v Mtdison Coun¬ 
ty, 115 NW. 23. 24, 337 Iowa 535. 

51. US — State Farm Mutual Auto¬ 
mobile Ins Co V Coughran, C C. 
A Cal , 92 F2d 239, 243 

Ala—tJndcrwood v State, 132 So. 
606, 607, 24 Ala App 191 

52. Mo—Wallace v Woods. 102 S. 
W2d 91, 97, .340 Mo 452 

53. U S —Lumbermen's Mut Cas¬ 
ualty Co V Melver, D C Cal , 27 
FSupp 702. 704 

54. Mo.—Wallace v. Woods. 102 S. 
W2d 91, 97, 340 Mo 452. 

55. Scope of term discussed 

(1) “Atcurding to ordinary speech 

the word 'driver* 

brings before the mind one who. 
from either a vehicle or a position 
on the ground, controls an animal 
or animals . . [such as hors¬ 

es, mules, oxen or dogs]. When one 
w'lshes to describe a person who, up¬ 
on horseback, drives other animals, 
a word other than ‘driver’ is used ” 
— I’cople, on Inf of Levy, v Soni- 
meiville, 4 N.Y.S.2d 793, 794, 795, 
167 Misc 89 

(2) In a particular context, how¬ 
ever, and obviously looking beyond 
the mere definition of the words, a 
jockey has been held included with¬ 
in the classification of “drivers,” the 
decision being based upon the sub¬ 
stantial identity of the two occupa¬ 
tions and the risk involved in each. 
—Rice V. Stoneham, 173 N E 853, 
254 NY 531 

(3) Other examples see 19 C J. p 
765 note 5. 
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The term has been compared with “engineer,”^® 
and has been distinguished from ‘‘cowboy,” “herd¬ 
er,” and “jockey.”®^ 

As related to liability for negligent driving of 
an automobile see the C.J.S. title Motor Vehicles 
§ 425, also 42 C.J. p 1074 notes 1-9. 

Phrases: “Driver of any stage coach,”58 and 
“driver of any vehicle.”5^ 

DBIVERLESS. A combination of the noun “driv¬ 
er” and the privative adjf‘ctive suffix “less,” mean¬ 
ing without, destitute of, not having. It cannot, 
therefore, be said to be a coined word, notwith¬ 
standing it does not appear in standard dictionaries 
of the English language. It is a generic word, has 
acquired no secondary meaning, and has been defined 
as meaning without a driver.®® As applied to auto¬ 
mobiles leased for hire and subject to municipal li¬ 


censing and regulation see the C.J.S. title Motor 
Vehicles § 94, also 42 C.J. p 694 notes 13, 14. 

DRIVEWAY. Primarily, a road for driving,®^ and 
may itself constitute a yard used in connection with 
the premises within the meaning of a particular 
statute.®^ It has been said that the word doubt¬ 
less imjilies that the way is over private land, as 
distinguished from a public vray, but not that it is 
exclusive.®^ 

DROFDEN or DROFDENNE. A grove or woody 
place where cattle are kept.®^ 

DROFLAND. See Driftland, Drofland, or Dryfland 
ante note 93. 

DROIT. In French law, primarily, right or a 
I right.®® The word has also been construed to 


56. “The term ^driver’ is not as 

commonly used In this country to 
designate one who opf rates a lo< o- 
motive on a railroad as is the term 
engineer, although perhaps the for¬ 
mer is nearer the originvil signihca- 
tlon than the latter.”—Drolshagen v 
Union Depot R Co, 85 SW 344, 
346, 186 Mo 258. 

57. N Y —People, on Inf of Levy 
V. Sommerville, 4 N.Y.S 2<^ 793, 
795, 167 Mi-sc 89. 

58. Mo—Wallace v Woods, 102 S 
W 2d 91. 97, 340 Mo 452—Drols- 
hagen v I’^nion Depot R Co., 83 
S W. 344. 346. 186 Mo 258. 

59. Cal —People v Odom. 66 P 2d 
206, 209, 19 Cal App.2d 641. 

60. Colo—DriverUss Car Co. v 
Olessnor-Thornherry Driverless 
Car Co, 264 P 653, 656, 83 Colo 
262 

61. Me—Young v. Braman. 75 A 
120 121, 105 Me 494 

62. US—U. S V One Graham Bros 
Truck, DCNY, 39 F 2d 141, 142 

63. Me —Young v Braman, supra 

64. Black LD 

65. Iowa—Opel v Shoup, 69 NW 
560, 562. 100 Iowa 407, 37 L R.A 
683, quoting Black L D 

As to power oi right of conflscation 
of cnem> s property in the United 
Stall's feee the C J S title War 
26, aKso 67 C J. p 3S8 note 56-p 3S0 
note 60. 

AmbifiTuoas term 

“This term exhibits the same am¬ 
biguity which is discoverable in the 
German equivalent, ‘recht* and the 
Fnglish word ‘i t*,ht ’ On the one 
hand, these terms answer to the 
Roman 'Jus,' and thu.s indicate law 
in the abstract considered as the 
foundation of all rights, or the com¬ 
plex of underlying moral principles 


which Impart the character of jus¬ 
tice to all positive law. or give it 
an ethical content Taken In this 
abstract sense, the terms may be ad¬ 
jectives, in which case they are 
equivalent to ‘just,’ or nouns, in 
which case they may be paraphrased 
by expressions ‘justice,* 'morality,' 
or 'equity.' On the other hand, they 
j=orve to point out a right; that is, a 
power, privilege, faculty, or demand, 
inherent in one person, and incident 
upon another In the latter signifl- 
cation, droit, or recht or right, is 
the coirelative of 'duly' or 'obliga¬ 
tion ' In the former sense, it may 
be considered as opposed to wrong, 
injustice, or the absence of law 
Droit has the further ambiguity that 
it is sometimes ut^ed to denot'^ the 
existing body of law considered as 
one whole, or the sum total of a 
number of individual law'^s taken to¬ 
gether’’—Black LD 

Particular rights 

(1) Autre droit—“the right of an¬ 
other.*'—Black L D 

(2) Droit d’accession—“that prop¬ 
erly which is acquired by making a 
new species out of the material of 
another It is equivalent to the 
Roman ‘speciflcatio' This subject 
Is trc’ated of in the Code Civil de 
Napoleon, arts 563, 577 ’’—Black L D 

(3) Droit d’accroissement—"the 

right which an heir or a legatee has 
of combining with his own interest 
in a succession the interest of a co¬ 
heir or colegalee who either refuses 
to or cannot accept his Interest 
. . . It is a right to lake what 

a coheir or a colcgatee does not ac¬ 
cept or take, but not a right to ^en¬ 
joy alone in severalty, by survivor¬ 
ship, what both had already taken 
and enjoyed together per my et per 
tout.’’—Houghton v. Brantingham, 
86 A. 664, 667, 86 Conn 630. 
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(4) Droit a’auhaine—in French 
law, a rule by which all the prop- 
f rty of a deceased for« igne r, wheth¬ 
er movable, or immovable, was con¬ 
fiscated to the use of the state, to 
the exclusion of his heirs, whether 
claiming ab intestate or under a will 
of the deceased—Opel v Shoup, 69 
NW 560, 562, 100 Iowa 407, 37 L. 
RA 583, quoting Black LD 

(5) Dro«t d’exGcution—“the right 
of a stockbroker to sell the securi¬ 
ties bought bv him for account of 
a client, if the latter dc>c*s not ac¬ 
cept delivery thereof The same ex¬ 
pression Is also applied to the sale 
by a stockbroker C)f securities de¬ 
posited with him by Ins client, in 
order to guaranty the payment of 
operations for winch the latter has 
given instructions’’—Black LD 

(6) Droit de bris—"a light for¬ 
merly claimed by the lords of the 
coasts of certain parts of France, 
to shipwrecks, by which not only 
the property, but the per.sons of 
those who were cast away, were 
confiscated for the prince who was 
lord of the coast Otherwise called 
’droit de bris sur le naufrage ’ 
This right prevailc'd chiefly in Bre¬ 
tagne, and was solemnly abrogated 
by Henry III, as duke of Normandy, 
Aquitane, and Guionne, In a char¬ 
ter granted A. D 1226, preserved 
among the rolls at Bordeaux.’’— 
Black LD. 

(7) Droit de garde—“in French 
feudal law. Right of ward. The 
guardianship of the estate and per¬ 
son of a noble vassal, to which the 
king, during his minority, was en¬ 
titled.”—Black L.D 

(8) Droit de greflfe—“In old 
French law The right of selling 
various offices connected with the 
custody of Judicial records or nota- 
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mean law;*® and in a slightly different sense, a 
charge, duty, excise, or tax.®7 

In old English law, a writ of right, so called in 
the old books of the law\** 

DBOIT N£ DONE PLUIS QUE 80IT DEMAUN- 
DE.69 

DBOIT NE POIT PAS MOBIEB.70 

DBOITUBAL. What belongs of right, relating to 
right, as real actions arc either droitural or posses¬ 
sory,—droitural when the plaintiff seeks to recover 
the property 

DBOMONES, DBOMOS, DBOMUNDA. These were 
at first high ships of great burden, but afterwards 


those which we now call "men-of-war.”72 

DBOP. To be allowed to cease, to dismissJ^ In 
English practice, when the members of a court are 
equally divided on the argument showing cause 
against a rule nisi, no order is made, that is, the 
rule is neither discharged nor made absolute, and 
the rule is said to drop. In practice, there being a 
right to appeal, it has been usual to make an order 
in one way, the junior judge withdrawing his judg- 
meiit.'^^ 

The term has been com]>ared with "remove,”^* 
and ‘^I'enew.”'^® 

Drop feed, A jmrticular form or mode of ap¬ 
plication of four motion feed 

Drop shipment delivery. Ordinary freight unload- 


rial acts A privilege of the French 
kings "—Black L D 

(0) Droit de naufrage—“the right 
of a seigneur, who owns the sea¬ 
shore, or the king, when a vessel 
Is wrecked, to take possession of 
the wrttckcigi and to kill the crow 
or sell them a** slaves”—Black Li D 

(10) Droit de suite—“the right of 
a creditor to pursue the debtor’s 
property into the hands of third 
persons for the enforcement of his 
t laim "—Black L D 

(11) Droit-droit—“a double right, 
that is, the right of possession and 
the right of propel tv These two 
rights were, bv the tlusiry of our 
ancient law distinct, and the above 
phrase was used to indicate the con- 
«urrence of both in one person, 
which con<urren<e was necessary to 
constitute a complete title to the 
land —Black L D. 

(12) Droits civils—in French law 
denotes private rights, the exercise 
of which is independent of the sta¬ 
tus (qualitf*) of citizens; Foreigners 
enjoy them, and the extent of that 
enjoyment is determined by the prin¬ 
ciple of reciprocity; conversely, 
foreigners may be sued on contracts 
made by them in France.—Black L. 
D. 

(13) Droits of admiralty—rights 
t>r pcrquibites of the admiralty, a 
term applied to goods found derelict 
at sea; it is applied also to property 
captured in time of war by noncom¬ 
missioned vessels of a belligerent 
nation In England, it has been 
usual in maritime wars for the gov¬ 
ernment to seize and condemn, as 
droits of admiralty, the property of 
an enemy found in her ports at the 
breaking out of hostilities —Black 
L. D 

G«. Black L D 
Xn tlM sezise of law 

(1) Droit common—“the common 
law,”—Black L..D. 


(2) Droit coutumier—common, or 
customary, law' —Black L D 

(3) Droit ecrit—in French law. 
the written law, that is the Roman 
< ivil law, or Corpus Juris Civilis — 
Black D D. 

(4) Droit international—interna¬ 

tional law—Black L* D 

(5) Droit maritime—maritime law 
—Black LD 

(6) Droit naturcl—the law' of na¬ 
ture, the natural law.—Black !.• D 

67. As duty, excise, or tax 

(1) Droit de detraction—a tax 
levied upon the removal from one 
state or country to another of prop¬ 
erty acquired by suet ession or tes¬ 
tamentary disposition, it has been 
held not to cover taxes upon the 
succession to or transfer of jiroper- 
tv. 

Iowa—In re Peterson’s Estate, 151 

NW 66, 68, 168 Iowa 511 
ND—Moody v Hagen, 162 N W 

704. 708. 36 ND 471, L. R A 1918F 

947, AnnCasl918A 933 

(2) Droit de gite—In French feu¬ 
dal law, the duty incumbent on a 
roturler, holding lands within the 
loyal domain, of supplying board 
and lodging to the king and to his 
suite while on a royal progress — 
Black LD 

(3) Droit de maitrisc*—in old 
French law, a charge payable to the 
crow'n by any one who, after hav¬ 
ing served his apprenticeship in any 
commercial guild or brotherhood, 
sought to become a master work¬ 
man in it on his own account.—Black 
L.D 

(4) Droit de prise—In French 
feudal law, the duty (incumbent on 
a roturier) of supplying to the king 
on credit, during a certain period, 
such articles of domestic consump¬ 
tion as might be required for the 
royal household.—Black L D. 
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(5) Droit de quint—In French 
feudal law', a relief payable by a 
noble va.ssril to the king as his 
Seigneur, on every change in the 
ownership of his fief —Biack L D 

(6) Droit de ville—internal reve¬ 
nue imposts of France which are 
not gen< ral in their application but 
vary with the localitv and are not 
collecttd if the merchandise is ex¬ 
ported — U S V. Downing, C C N Y , 
131 F. 653, 654 

68. Black L D. 

Droit-close 

“An ancient writ, directed to the 
lord of ancient demesne on fcehalf 
of those of his tenants who held 
their lands and tenements by char¬ 
ter in fte simple, in fee tail, for 
life, or in dower ”—Black L D 

69. A maxim meaning “The law 
gives not more than is demanded.”— 
Black LD 

70. A maxim meaning “Right can¬ 
not die ”—Black L D. 

71 Black LD. 

72. Black L D. 

73. Century D. 

74. Black L D 

75. Cal—Bat they v. San Jose Bd. 
of Education, 95 P 892, 894, 153 
Cal 376 

76. NY—AVinne v. Niagara F Ins. 
Co. 91 NY. 185, 19J 

77. Applied to aewing machines 

A “drop feed” sewing machine 
means that particular form of feed 
in which the feeding insiiurhent is 
applied from underneath the table, 
in distinction from being applied on 
the top of the table, and which re¬ 
cedes from underneath the bottom of 
the table after the feeding is done. 
—Florence Sewing Mach Co v. 
Grover & Baker Sewing Mach Co., 
110 Mass. 70, 86, 87, 14 Am R. 679. 
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ed from the cars, as distinguished from delivery in 
car loads, known as ‘‘track delivery shipments.” 

Drop wrist, or u^ist-drop. Tn medicine, the paral¬ 
ysis of the nerves which control the muscles on the 
back of the wrist, thereby impairing the use of the 
hand;79 a form of paralysis of the hand and vrrist 
resulting from an affection of the nerve which sup¬ 
plies the muscles of the forearm, wrist, and hand.**' 

Other phrases. “Drop in tension” see the C.J.S 
title Electricity § 1, also 19 C.J. p 766 note 18; 
also, ailjectively, “drop letter,”*^ “diop switch” see 
the C J.S. title Railroads § 1, also 19 (\J. p 766 note 
19, and “droiiping ground” see the C.J S. title Logs 
and Logging § 1, also 38 C.J. p 146 note 38. 

DSOUGHT. Aridness, dry weather, want of rain 
or of moisture, especially such a continuance of dry 
weather as injuriously affects vegetal ion.It has 
been said that, while in its very essence a drought 
is not sudden m the ordinary meaning of that term, 
it IS unforeseeable both as to time and duration, 
and, under particular circumstances, may constitute 
a public emergency necessitating governmental re- 
lief.»3 

DROVE. A collc‘ction of cattle driven, a number 
of animals, ns oxen, etc., driven in a body, the term 
implying an indeterminate number.*^ 

Phrases: “Drove road,”*^ and “drove stance.”*® 

DROVER. Deiived from “drove*” and not from 
“drive,”*7 hjk] dehned as meaning one ^vho buys cat¬ 
tle in one place to sell in another.** 

Phrase: “Drover’s pass” see Carriers § 622 notes 
84-86. 


DROWN. To deprive of life by immersion in water 
or other liquid ;**•' also to merge or sink, as in the 
jihrase “In some cases a right of freehold shall 
drown in a cliattel.”®® 

Drowned. The past participle means, and for 
centuries has meant in common and legal parlance, 
a fixed condition; deprived of life; dead; suffo¬ 
cated in water oi other fluid; perished in water, de¬ 
prived of life b> immersion in water or other liq¬ 
uid.*'^ 

Drowning. The present participle is a well- 
known word indicating, when applied to a human 
being, a condition which demands prompt succor, 
otherwise the* result will be death,*'- death by drown¬ 
ing being caused by the filling of the lungs with wa¬ 
ter so that the air cannot get to them.*'* It has been 
said that it is not m itself a danger but the result 
of a peril.*'"* 

DRU. A thicket of wood in a valley.*'® 

DRUG. A geiH*ric term ai>plied to any animal, veg¬ 
etable, or mineral substance comprising the elements 
of wrhich medicines and prescniitions me ordinarily 
compounded,*'® and, in this sense, it has bf*en said 
that the same substance may be a drug under one 
set ol circumstances and not under another; the 
test being w’heth(‘r it is sold as, or used for, a nii*d- 
icine.®'^ While the term is limited in its common 
acceptance to medicinal preparations, broadly it 
may inclnde besides all preparations used in the 
arts.*'* In the medicinal sense, the teim has be<‘n 
defined as meaning any substance used as a m(‘di- 
cine or lu the composition of medicines lor internal 
or external use.*'*' Also defined as iiiclmling all med- 


78. Ala—Eo«5bell v. R^*cfiv(rs of 
St Louis & S F R Co, 76 So 
2H2, 284. 200 Ala 36f. 

Sec also Cainors S 167 a. 

79. Tex—Missouri, K & T R Co 
V liodio Civ App , 74 S W 100, 105 

80. Mont —Freeman v Chicaj^o, M 
& St PR Co., 151 I*. 912, 913, 
52 Mont. 1. 

81. Defined 

A letter addressed for dtli\ery in 
the same city or district in which it 
is posted —Rlack L L. 

82. Century D 

83. Tex —Abilene & S R Co v 
Terrell. Civ App. 131 S VV 2d 37, 
40. 

84. N .1 —MeConvill v. Jersey City, 
39 NJ Law 38, 4 3 

19 C.J p 766 notes 22, 23 

85. Za Scotcli law, a road for driv¬ 
ing cattle, a drift-road —Klack L D 

86. Zn Scotch law, a place adjoining 
a drove-road, for resting and re¬ 


freshing shei'p and cattle on their 
joui*i€v—ni.ick L 

87. Eng—Bolton v Sowerby, 11 
East 274. 277, 103 Repi int 1109. 


88. 

J acob L D 


89. 

\Vebster Int D. 


90. 

Black L D. citing Coke 

Litt 

fols 266a, 321a 


91. 

1>C—U. S. V. Barber, 20 

DC 


79, 93 

92. r> C —U S. V. Barber, supra. 


93. Mass—Lewis v. Brotherhood 

Acc Co , 79 N E 802, 804. 194 

Mat.s 1, 17 LKA.NS, 714 

94. Mo—Moore v Perpetual Ins 
Co, 16 Mo 98, 101. 

95. Black L13. 

96. Cal—Stlma v Brewer, 98 P. 61, 
64, 9 Cal App 70 

Similarly expressed 

(1) *'A substance used in the com¬ 
position of medicines ”—Collins v. 
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F.irmville Insurance & Banking Co, 
79 N C 279, 281. 28 Am R 322 

(2) "Any animal or mineral sub¬ 
stance used in the composition of 
medic ines”—Phoenix Ins Co \ 
Flemming, 44 S W 464. 1G5. 65 Aik 
54 58. (,7 Am SR 900. 39 LRA 789, 
citing Century D, Websttr D 

97. Ariz—Stew.irt v RoIxTtson. 40 
P2d 979, 983, 45 Ariz 143 

98. U S —I.eber v. U. S , C C N Y , 
135 F 243, 244 

99. Ariz — Stewart v Robertson. 40 
P 2d 979, 983, 45 Aiiz 1 13 

Cal—People v Garcia, 32 P 2d 445, 
4 47, 1 Cal App 2d 761, citing Corpus 
Juris. 

Hawaii —Territory v. Takamine, 21 
Hawaii 466. 469 

Ind—Carroll Peifurneis v State, 7 
NE2d 970. 972, 212 Ind 455 
Similarly expressed 

(1) "Any substance used as medi¬ 
cine for prevention of disease.”— 
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icines and preparations recognized in the United 
States Pharmacopcpia or National Formulary for 
internal or external use, and any substance or mix¬ 
ture of substances intended to be used for the cure, 
mitigation, or prevention of disease of either man 
or other animals;^ comyiounds, mostly of mineral, 
animal, or vegetable substances made by apothe¬ 
caries and others, and used as a medicine in the 
treatment of disease, and commonly called “phys- 

ic.”2 

In a broader industrial sense, the word has been 
defined as meaning any ingredient used in chemical 
preparations employed in the arts; any stuff used 
in dyeing or in chemical operations,^ In the sub¬ 
joined note, examples are given of what, depend¬ 
ing on context and circumstances, the term has been 
held to include, and not to include.^ 

Drug stock. A term which includes all articles 


ordinarily and usually kept therein at the place 
where the stock is situated. ^ 

Drug store. A pharmacy;® a place where drugs 
are sold properly described, in a particular con¬ 
nection, as a storehouse, commonly called a drug 
store.® In a broader sense, and depending on the 
circumstances and context, the term has been con¬ 
strued to mean a store carrying any kind of a stock 
of merchandise of almost any varied assortments, 
including drugs.9 It has been said that the term 
has acquired a common acceptation as a retail store 
as distinguished from a wholesale establishment.^^ 
Other phrases- “Drug, medicine, or article for 
prevention of conception,”!^ “drug or medicine,”!^ 
and “drug, poison, medicine, or chemical;”!® also 
“drugs in a crude state,”!^ and “sundry drugs;”!® 
and also, adjectively, “drug addict,”!® “drug busi¬ 
ness,”!*^ and “drug sundries.”!® 


Hammond v State, 293 S.W. 714, 717. 
173 Ark 674. 

(2) ‘A substance or commodity 
used as a remedy for disease ** 

Ga—I*enniston v Newnan, 45 STD 
65. 117 Ga 700. 703 
Mo —State v Ohmer, 34 Mo.App. 115, 
124 

(.3) Other similar definitions see 
19 0 J p 767 note 37 [a] 

1. US—U S V 48 Dozen Packages. 
More or L#css. of Gauze Bandage 
l^aboled in I'art Sterilized, CCA 
NY. 94 F 2d 641, 642 

19 CJ p 767 note 41. 

2. Ga—Penniston v Newnan, 45 S. 
E 05. 66, 117 Gel 700—Gault v 
State. 34 Ga 533. 535 

3. Ark—Phoenix Ins Co v Flem¬ 
ming, 44 SW 464, 465, 65 Ark 
54, 67 Am S H 900. 39 L R A 789 

19 C J p 767 notes 42-46 

4. Seld to include 

(1) A.spirin—State v Jewett Mar¬ 
ket Co , 228 N W. 288, 289, 209 Iowa 
567 

(2) Benzine. 

Ark—Ph<x?nix Ins Co v. Flemming, 
44 S \V' 464. 405, 65 Ark 54. 67 Am 
S K 900. 39 L. R A 789 
Vt — Wilson V. Union Mut. F Ins 
Co. 55 A 662, 663. 75 Vt 320. 

19 C J. p 766 note 36 [c]. 

(3) Citrate of magnesia—People v 
Garcia, 32 P 2d 445, 447, 1 Cal App 
2d 761. 

(4) Cream of tartar—State Bd of 
Pharmacy v Gassau. 107 N.Y.S. 409. 
411. 122 App I>iv. 203 

(5) Dried lizards—Wing On Wo v. 
U. S. CC.NY, 148 F. 334 

(6) Gauze bandaging—U S v 48 
Dozen Packages, More or Less, of 
Gauze Bandage Labeled in Part 
Sterilized. C C A.N Y . 94 F 2d 641, 
f) 12 

(7) Medical preparation for treat¬ 
ies C .J.S —32 


ment of colds—^U S. v 23Vi2 Dozen 
Bottles, 35-cent size, and 12% Dozen 
Bottles 70-tent size of an Article of 
Di ugs Labeled in I’art “Lee's Sa\e 
the Baby." DC Conn, 44 F 2d 831. 
834 

(8) Mineral water not in its orig¬ 
inal stale but processed to the extent 
that It can no longer be used as a 
beverage but only in small quanti¬ 
ty s as a drug—Goodwin v US, 
CCA Ohio, 2 F2d 200. 201 

(9) Opium prepared for smoking 
—U S v Johnson, D C Tenn . 228 F 
261, 252 

(10) Peroxide of hydrogen—Peo¬ 
ple V Arthur. 32 P 2d 1002, 1004, 1 
Cal App 2d. Supp . 768 

(11) Saltpeter—Collins v Farm- 
ville Tns & Banking Co. 79 N.C 
279, 281. 28 Am K 322 

(12) Vaporous substance used for 
inhalation for head colds —V S v 
Eleven Cartons of Drug Labeled in 
Part “Vapex”, D C Md , 59 F 2d 446, 
447. 

(13) Whisky—State v Hutchin- 
.son. 46 NE 71, 72, 5b Ohio St 82— 
19 CJ p 766 note 36 [h] (1) 

Seld not to inolnde 

(1) Powders used in dyeing and 
tanning —Leber v U. S , C C N Y 
135 F 243, 244. 

(2) Tobacco in its manufactured 
form—Pillars v R .T Reynolds To¬ 
bacco Co. 78 So 365. 368. 117 Miss 
490—19 CJ p 766 note 36 [g] 

(3) Whisky—^Kloch v Burgtr, 58 
Md 575, 577—19 CJ. p 766 note 36 
[h] (2.) 

5. Iowa—Kern v Wilson, 35 N W 

594, 596. 73 Iowa 490 

6 . Ill. — Noel V People, 68 N E 616. 

617, 187 111. 687, 79 Am S R 238, 

52 LRA 287 

7. Ind — Carroll Perfumers v State, 

7 N E 2d 970, 972, 212 Ind 465 
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8. Neb—McNutt v State, 94 N W. 
143, 68 Neb 207, 208. 

9. SC—Bolt V Ligon, 142 S E. 501. 
507, 144 SC 218 

“Uodem dm^ stores are no longer 
apothecary shops Where compound¬ 
ing of drugs IS not altogether aban¬ 
doned, the apolhcfary is but an in¬ 
cident and it IS common observa¬ 
tion that the sale of drugs is neg¬ 
ligible’’—Aiello Bros Inc v Sav- 
brook Holding Corporation, 149 A. 
587, 588. 106 N .1 Eq. 3 

10. Okl —Mobley v Brown, 2 P 2d 
1034, 1035, 151 Okl 167 

11. Book on contraception keld not 
included 

\y s —U S V One Book, Entitled 
''Contraception’’ b> Mane C. 
Stofies D C N Y 51 F 2d 525, 527. 

12. Aspirin included 

Cal—People v McClain, 33 P 2d 710. 
712, 2 Cal App 2d Supp 751—People 
V Garcia. 32 T’2d 445, 447, 1 Cal 
App 2d Supp 761 

Minn—Stale v Zotalis, 214 N W. 
766, 767, 172 Minn 132. 

13. Ariz—Stewart v. Robertson. 40 
1* 2d 979, 98.3, 45 Anz 143. 

Cal—People Garcia, 32 P 2d 445, 
447, 1 Cal App 2d 761. 

14. U S —Cowl V. U. S . C C N Y , 
124 F 475. 476—U S v Merck. N 
Y, 66 F 251, 252, 13 CCA 432 

15. Ark —Hammond v State, 293 
SW 714, 717, 173 Ark. 674 

16. Cal—People v. One 1939 Plym¬ 
outh 6 Coupe, App, 107 P 2d J6b. 
268 

17. Ala—Macon v Albright, 137 So 
668, 223 Ala. 614 

18. Xeaning* 

The phrase in effect means “vari¬ 
ous miscellaneiius un.spet ified drugs ” 
—People v Bernstein. 261 N Y S 381, 
384, 237 AppDiv. 270. 
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This Title includes regulation of the manufacture, dispensing, and sale of medicines and other drugs 
by apothecaries or others, and liability for injuries from negligence therein. 

Matters mf»t In this Title, treated elaewhem in this wwlc, eee DeecrlptlTe-Word Index 


Analysis 


§ 1. Definitions—^p 498 

2. Power to regulate in general—p 500 

3. Registration, certificate, or license, and occupation taxes—p 501 

4. Appointment and powers of pharmacy hoard—p 507 

5. Prosecutions and penal actions for violations of registration acts—p 508 

6. Conduct of business—^p 511 

7. Validity of contracts—^p 513 

8. Civil liabilities—p 513 

9. - Negligence—p 514 

10. - Actions for damages—^p 517 

11. Pure drug acts—p 524 

12. - Federal regulation, and prosecutions and forfeitures thereunder—p 524 

13. - State and municipal regulations, and penalties for violation thereof— 

p 533 

14. Insecticide act—p 535 


§ 1. Definitions 

a. Druggist 

b. Pharmacist 

c. Apothecary 

d. Pharmacy; practice of pharmacy 

e. Patent and proprietary medicine 

a. Druggist 

A druggist is a person who deals in drugs and medi¬ 
cines, or m the materials used in the preparation of 
medicines. The term Is synonymous with '^pharmacist*' 
and, under some, although not other, authority, with 
“apothecary." 

A druggist is a person who deals in drugs and 


medicines,1 or in the materials used in the prepara¬ 
tion of medicines,^ it is not essential that a per¬ 
son compound or manufacture medicines m order 
for him to be a druggist.^ The term “druggist’' 
includes “proprietor of a drugstore,”^ and is syn¬ 
onymous with “dealer in drugs,”-** “pharmacist,”® 
and, it is held, “apothecary,”7 although it has also 
been held to have a much more limited and re¬ 
stricted meaning than “apothecary.”® A person 
has been required to be a licensed pharmacist or 
have a licensed pharmacist in his employ in order 
to be a druggist within the contemplation of one 


1. Black L..D. 

19 C.J. p 770 note 1. 

Chemist, as the term Is used In 
Elnifland, is one who sells medicines 
which are asked for; one who keeps 
open shop for the compounding of 
the prescriptions of duly qualified 
medical practitioners.—Stroud Jud. 
D. 


2. Mass.—Mills v. Perkins, 120 
Mass. 43. 

3. Ky.—Hainllne v. Commonwealth, 
13 Bush 360. 

19 C.J. p 770 note 9. 

4. Mo—State v. Cllnkenbeard. 125 

S.W. 827, 142 MoApp. 146 

5. Mo.—State v. Chipp, 97 S.W. 236, 
121 Mo.App 556. 
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6. Ind —Carroll Perfumers v. State 
7 NE2d 970, 212 Ind 465. 

19 CJ p 770 note 4. 

7. Ind—Carroll Perfumers v. State, 
supra. 

19 C.J p 770 notes 6, 9 

8. La.—State v. Holmes. 28 La Ann. 
765, 26 Am.R. 110. 
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Statute,® but not of a different one;^® and a per¬ 
son has been held not a druggist or pharmacist 
within the meaning of one statute, even though he 
is registered as such, unless he is actively engaged 
in the business.^l 

b. Pharmacist 

A pharmacist is a person who possesses the knowl¬ 
edge and skill necessary to compound and dispense medi¬ 
cines. The term Includes apothecary and druggist. 

In the strict sense of the word, a “pharmacist” 
IS a person who possesses the knowledge and skill 
necessary to compound and dispense medicincs.12 
The term, in modern legal nomenclature, includes 
“apothecary”^® and “druggist,”^^ and is said to be 
“all-inclusive.”^® At the present time the occupa¬ 
tion of a pharmacist and that of a physician are 
essentially distinct.^® 

A registered pharmacist is one who has qualified 
by training, education, and experience, and is so 
ccrtified.^*^ 

A pharmaceutical chemist, in addition to possess¬ 
ing the knowledge and skill of a pharmacist, is al¬ 
so able to analyze drugs and medicines and detect 
any adulteration.^* 

Farmaceutico is, in Spanish law, a pharmacist.^® 


c. Apothecary 

An apothecary Is one who prepares and seMs drugs 
for medicinal purposes. 

An “apothecary,” regarded in the strictest sense 
of the word, is a person who prepares and sells 
drugs for medicinal purposes.®® 

d. Pharmacy; Practice of Pharmacy 

Pharmacy is the preparation of medicines In filling 
physicians* prescriptions, and the compounding and pre¬ 
paring of such drugs as are usualiy dangerous to be 
handled by those not versed in the properties of drugs. 
The practice of pharmacy is a profession and not a trade; 
It includes retailing, compounding, and dispensing drugs 
and medicines. 

Pharmacy has been defined as the art or prac¬ 
tice of preserving drugs, and of compounding and 
dispensing medicines according to prescriptions of 
physicians;®^ the business of compounding and 
dealing in drugs and medicines,®® the occupation 
of an apothecary or pharmaceutical chemist;®* the 
preparation of medicines in filling the prescrip¬ 
tions of physicians, and the compounding and pre¬ 
paring of such drugs as are usually dangerous to 
be handled or prescribed by those not versed in 
the properties of drugs, and the nature and char¬ 
acter of diseases for which drugs were prescribed.®^ 
The practice of pharmacy, which has been the 
subject of statutory definition,®® is a profession®® 
and not a trade ®'^ It includes retailing, compound¬ 
ing, and dispensing drugs, medicines, and poisons,®* 


9 . Mo—State v. O’Kellev. 167 S W. 
080. 258 Mo. 345, 52 L. R A ,N S., 
1063 

10. Mo —State v Chipp, 97 S W 236, 
121 Mo App 556. 

11. Wash —State v Martin, 159 P. 
88, 92 Wash 366 

12. Ky—State Rd of Pharmacy v. 
White 2 SW 225, 84 Ky. 626. 628, 
8 KyL. 678. 

18. Towa—Reppert v. Utterback, 
217 NW. 545, 206 Iowa 311 

14b Iowa.—Reppert v. Utterback, su¬ 
pra. 

“Druggist" synonymous see supra S 

1 . 

15. Iowa.—Reppert v. Utterback, su¬ 
pra. 

16. N Y.—Greenfield v Gilman, 35 
N.K. 436, 140 NY. 168. 

17. Iowa—Reppert v. Utterback, 
217 N.W. 545, 206 Iowa 314 

18. Ky—State Bd of Pharmacy v. 
White, 2 S.W. 225, 84 Ky. 626, 8 
KyL.. 678. 

18. Kscriche Diccionario. 

2a Ky —Anderson v. Common¬ 

wealth, 9 Bush 569. 

19 CJ p 770 note 13. 

“Druggist" synonymous see supra S 

1 . 


Terra included in “pharmacist” see 
supra § 2 

Bngllsh usage see 19 C J. p 771 note 
14 

21. Ua.—Ballard v. Goldsby, 76 So 
219, 142 Ba. 16, quoting Webster 
New Int D 

48 C J. p 1054 note 89 

22. Iowa—In re Maulsby, 113 N.W 
548, 136 Iowa 66 

48 CJ. p 1054 note 90. 

23. Ba—Ballard v. Goldsby, 76 So 
219, 142 Ba 15, quoting Webster 
New Int D. 

48 CJ. p 1054 note 91. 

24. Miss —Redmond v Stale ex rel. 
Attorney Gc*neral, 118 So. 360, 152 
Miss 54 

25. Definitions 

(1) “The compounding of prescrip¬ 
tions, or ot any United States phar- 
macopseial preparation, or of any 
drug or poison, to be used as medi¬ 
cines, or the retailing of an> drug 
or poison ”—Suffolk County v. Shaw, 
47 N.YS. 349, 350, 21 App Div 146 

(2) A statute providing that per¬ 
sons who engage in the business of 
selling, or offering or exposing for 
sale, drugs and medicines at retail 
shall be deemed to be engaged in 
the practice of pharmacy, applies to 
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a corporation having aspirin for sale 
while engaged in its general business 
of operating a food market, since 
"one may properly be said to be en¬ 
gaged in a business, even though it 
IS not his exclusive occupation," and 
"the question is not to he determined 
bv the number of sales ”—State v 
Jewett Market Co , 228 N W 288, 289 
209 Towa 567 

2a Fla—Bee v. Gaddy. 183 So. 4. 

133 Fla 74‘) 

48 CJ p 1054 note 93 

27. Cal —Sashihara v State Board 
of Pharmacy, 46 P 2d 804, 7 Cal 
App 2d 563 

Statute prohibiting aliens from reg¬ 
istering as pharmacists, as applied 
to Japanese, -was not invalid as con¬ 
flicting with treaty extending to 
Japanese citizens right to carry on 
trade or own shop—Sashihara v. 
State Board of Pharmacy, supra. 

28. Minn—State v. Donaldson, 42 
NW 781, 41 Minn 74 

SD—State v Wood. 216 NW 487, 
489, 51 S.D 485, 54 ABR 719 

Selling 

“The learning required, which 
makes the occupation a profession, 
pertains to the preparation of the 
medicines, and not to the naked act 
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but does not extend to the preparation of medicines 
from herbs under directions contained on the pack¬ 
age of herbs,or to the preparation of teas from 
herbs or roots.20 

‘‘PharmaccuheaV* is defined as pertaining to 
pharmacy, or the art of preparing drugs.^i A 
pharmaceutical preparation is primarily a combina¬ 
tion of drugs compounded for medicinal uses.22 

PJiarnmccutics is the science of preparing, us¬ 
ing, or dispensing medicines.23 

e. Patent and Proprietary Medicine 

Patent medicine is medicine prepared for immediate 
use by the public, put up in packages or bottles labeled 
with the name; it is not limited to medicine for which 
there is a patent. Proprietary medicine is medicine com¬ 
pounded according to the maker's own formula, and put 
up in his original package, which bears his name. The 
terms are used interchangeably. 

Patent medicine, as referred to in statutes af¬ 
fecting druggists, has been defined as medicine 
prepared for immediate use by the public, put up 
in packages or bottles labeled with the name and 
accompanied with wrappers containing directions 
for their use and the conditions for which they 
are specifics,24 and it is not limited to medicine for 
which there is a patent.25 Proprietary medicine 
is medicine compounded according to the maker’s 
own formula,26 and put up in the maker’s original 


package, which bears his name.27 Some cases do 
not require that the formula be the exclusive prop¬ 
erty of the maker, or that the process be secret ,2® 
but proprietary medicine has been apparently re¬ 
stricted, by one authority, to medicine for which 
there is a secret formula.29 

The terms “patent medicine” and “proprietary 
medicine” arc used interchangeably.40 

§ 2. Power to Regulate in General 

a. Exercise of police power generally 

b. Sale of drugs and medicines 

a. Exercise of Police Power Generally 

The legislature may, in the exercise of its police 
power, regulate the practice of pharmacy, and prescribe 
qualifications to be possessed by those engaged in it. 

The legislature may, in the exercise of its police 
power, regulate, and place proper restrictions on, 
the practice of pharmacy,41 and prescribe qualifica¬ 
tions to be possessed by those engaged in it, for 
the preservation of the public health and safety ;42 
or, as sometimes stated, the state may regulate the 
compounding of prescriptions and the purchase 
and sale of medicines, by appropriate legislation, 
to the extent reasonably necessary to protect the 
public health.42 


of selling;. The selling is only one 
of the several acts of a pharmacist, 
as an intermediary between the ph>- 
sician and the public, and Is inci¬ 
dental to the more important act of 
dispensing medicine, requiring pe- 
culior knowledge."—State v. Wood, 
supra 

29. Miss —Redmond v State ex rel 
Attorney General, 118 So 360, 152 
Miss 54. 

30. Miss—Redmond v State ex rel 
Attoiney General, supra. 

31. Century D. 

32. N Y —State Pharmacy Bd v. 

Gasan, 107 N Y S 409. 412, 122 

App.Div 801 

33. Lia.—Ballard v Goldsby, 76 So 
219, 142 T.ia 15, quoting Webster 
New Int D 

34. Minn—State v Donaldson, 42 
NW 781, 41 Minn 74. 

47 CJ. p 1376 notes 13, 14. 
Particular articles or substances as 
patent or proprietary medicine see 
§ 3 a (2) infra 

“Phrase is coUoqnially used to de¬ 
scribe compounds or proprietary rem¬ 
edies sold in original packages, that 
is, they are not packaged by the re¬ 
tail vendor. In buying them one 
does not rely on the real or presumed 
skill of the vendor.”—People v. Bern¬ 


stein, 261 NTS 381, 384, 237 App 
Div. 270. 

35. Ark —Riggs v. City of Hot 
Springs, 26 SW.2d 70, 181 Ark 377 

Cal—People v. Heron, 90 P 2d 154. 
34 Cal.App 2d, Supp 755 

36. Cal—People v. Heron, supia 
Minn—Tiedje v. Haney, 239 N W 611, 

184 Minn 569. 

37. Minn —Tiedje v. Haney, supra 

38. Cal.—People v Heron, 90 P 2d 
154, 34 Cal App.2d, Supp. 755 

Contra People v McClain, 33 P.2d 
710, 2 Cal App 2d. Supp 751 
Minn —Tiedje v Haney, 239 N W. 
611, 184 Minn. 569 

39. Iowa —State v. Jewett Market 
Co, 228 NW 288. 209 Iowa 567 

50 C J p 790 notes 10, 11. 

4a Ark—Riggs v. City of Hot 
Springs, 26 S W 2d 70, 181 Ark 

377 

Cal —People v. Heron, 90 P 2d 154. 

34 Cal App.2d, Supp. 755 

41. Ariz—Stewart v Robertson, 40 
P ?d 979. 45 Ariz 143—State v. 

Childs. 257 F 366, 32 Ariz. 222. 
54 A.LR 736. 

Iowa.—Reppert v. Utterback, 217 N 
W. 545, 206 Iowa 314. 

N T —Mandel v. Board of Regents 
of State of New York, 164 N.E 895, 
250 N.Y. 173, affirming In re Man- 
dell, 230 N.y.S 870. 224 App Div. 
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772—Tucker v. New York State 
Board of Pharmacy. 217 N Y S 217, 
127 Misc. 538 

SD—State v. Wood, 215 NW 487, 
51 S D 485, 54 A D R 719 
19 C J. p 771 note 15. 

Purpose of statute 

The act regulating the practice of 
pharmacy is a police regulation and 
IS not an act to raise revenue by 
imposing a license tax on pharma¬ 
cists—State ex rel. Paquette v 
Board of I'harmacy of Louisiana, 188 
So 697, 192 La. 551. 

One who has been licensed as a 
pharmacist is subjeet to such rea¬ 
sonable regulation and restriction as 
the legislature may from time to 
time prescribe—State v Hovoika, 
110 NW 870, 100 Minn 24 9, 8 LRA, 
NS, 1272. 10 AnnCas 398. 

42. Ariz—Stewart v. Robertson, 40 

P 2d 979, 45 Ariz 14.3—State v. 

Childs, 257 P 366, 32 Ariz 222, 54 
ALR 736 

43. U S.—Louis K Liggett Co v 
Baldridge. Pa, 49 S Ct 57, 278 U 
S 105, 73 LEd 204, reversing, D 
C, 22 F 2d 993, and followed in 
ITatter v Lascoff, 185 NE 716, 
261 NY. 509, affirming 258 N.Y S 
1002, 236 App.Div. 713, which af¬ 
firmed 249 N.Y.S. 211, 140 Misc 211, 
and certiorari denied Lascoff v. 
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b. Sale of Drugs and Medicines 

(1) In general 

(2) By Itinerant vendors 

(1) In General 

The legislature may, In the exercise of Its police 
power, impose reasonable restrictions on the sale of 
drugs and medicines, provided it adopts measures having 
a tendency to protect the lives and welfare of the public 
and not unjustly discriminating in favor of a certain 
class. 

As stated in § 1 d supra, the practice of phar¬ 
macy includes the sale of drugs and medicines; 
and the legislature in the exercise of its police iiow- 
cr may impose reasonable restrictions on such 
sale,**"^ regardless of whether or not they are poi¬ 
sonous.'*^ Thus, the state has the authority to reg¬ 
ulate the sale of patent or proprietary medicines,^® 
as well as the harmless household or domestic rem¬ 
edies,^ ^ provided it adopts such measures as have 
a tendency to protect the lives, health, safety, and 
welfare of the public,^** and do not unjustly dis¬ 
criminate 111 favor of a certain class.'*^ 

The constitutionality of statutes regulating the 
sale of drugs and medicines as affected by consid¬ 
eration of equal protection of the laws and due 
process is considered in Constitutional Law § 511 e 
(5) and § 673, respectively 


(2) By Itinerant Vendors 

The legislature may, under its police power, regu¬ 
late or prohibit the vending of drugs and medicines by 
Itinerant vendors. 

The legislature in the exercise of its police pow¬ 
er may regulate the vending of drugs and medi¬ 
cines by Itinerant vendors,®® provided it does not 
discriminate in favor of the residents and prod¬ 
ucts of one state and against the residents and 
products of another state A statute prohibiting 
the sale by itinerant vendors of any “drug, nostrum, 
ointment, or application of any kind for the treat¬ 
ment of disease or injury,*' has been held a valid 
exercise of the police power of the state,®^ even 
though the sale of such articles by other persons 
is permitted ®^ 

§ 3. Registration, Certificate, or License, and 
Occupation Taxes 

a. Necessity, power to require 

b. Right to 

c. Revocation 

d. Annual registration of place of sale 

a. Necessity; Power to Require 

(1) In general 

(2) Sale of drugs and medicines in orig¬ 

inal packages; patent and pro¬ 
prietary medicines 


Prattf^r, S Ct 7S5, 280 US 754, 
77 U Ed 1498 

D#»l V P€*oplf*’s Druf? Stores, 

172 A. 257, 6 WWIIarr. 120 

44. Anz—Stewart v Robertson, 40 
P 2d 979, 45 Anz 142—Slate v 
Childs. 257 V 266, 32 Anz 222, 
54 A UR 726 

Cal —Ex parte Cray, 274 P 974, 206 
Cal 497 

Minn—State v Zotalis, 214 NW 
766, 172 Minn 122 
Mont —State v Stephens, 59 P 2d 54, 
102 Mont 414 

N Y —IManten v New York, 121 N E 
886. 224 N Y 608—Charles N Crit¬ 
tenden Co V New York, 121 N E 
859, 224 N.Y. 607. 

Or—State v. MePall, 229 P. 79, 112 
Or 183 

SD—Slate v. Wood. 215 NW 487. 

51 S D 485, 54 A L. R 719 
Tenn —State v Foutch, 295 S W. 469, 
155 Tenn 476, 54 A L R. 725. 

19 C J p 772 note 29. 

Xeading case 

Minn—State v. Donaldson, 42 N W. 
781, 41 Minn 74. 

Order of state board of agricnl- 
tnre to regulate sale and d fc.tribu- 
tion of hog cholera virus, held a 
valid execution of police power con¬ 
ferred on board by statute—State v 


Board of Agriculture of Ohio, 121 N 
E 648. 98 Ohio St 469 

City cannot regulate the sale of 
druffs and such articles as arc com¬ 
monly sold in drug stores where the 
conduct of the drug husin«*ss so far 
as it requires regulation. Is cc>veTed 
bv a slate pharmacy act and rc'gu- 
lation of drug stores is not providc*d 
for in the legislative provisions re¬ 
garding the police power of cities 
—Liowenthal v Citv of Chicago, 144 
N.E 829, 313 Ill 190 

45. N Y —State Bd of Pharmacy v 
Matthews. 90 N E 966. 197 NY 
353. 20 L.UA.NS, 1013—Stale Bd 
v Bellinger, 122 N Y S 651, 128 
App Div 12. 

46. SD—State v Wood, 215 NW 
487, 51 SD 485, 54 ALR 719 

19 C J p 772 note 31 

47. S I) —State v Wood, supra 
Tenn—Slate v Foutch. 295 SW 469, 

155 Tenn 476. 54 A L. R 725 
19 C J p 772 note 32 

Domestic remedies in original pack¬ 
age 

"All of the authorities recognize 
that the state has as much right to 
regulate the sale of domestic rem¬ 
edies in the original package of the 
manufacturer as it has to regulate 
the sale of any other kinds of med- 
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icines and remedies "—Ex parte Gray, 

271 P 974. 976, 206 Cal 497 

48. Minn —State v Zotalis, 214 N W 
766. 172 Minn 122 

Mont —Slate v Stephens, 59 P 2d 54, 
102 Mont 414 

Neb—State v Geest, 225 NW 709, 
118 Neb 562 

S D —State v Wood. 215 N W. 487. 
51 SD 485. 54 ALR 719 

Tcmn—Slate v Foutch, 295 SW 469, 
155 Tenn 476. 54 ALR 725 

19 CJ p 772 note 33 

49. Ariz—Stewart v Robertson, 40 

P 2d 979, 45 Anz 142—State v 

Childs, 257 P 366, 32 Anz 222, 
54 A L K 726 

Minn—Slate v Zotalis, 214 N W. 766, 
172 Minn 132 

19 CJ p 772 note 34. 

50. Or—State v. Me Fall, 229 P. 79, 
112 Or 183 

19 CJ p 772 note 37. 

51. Iowa —State v Wheelock. 64 N 
W 620, 95 Iowa 577, 58 Am S R 
442, 30 LRA 429—State v Gouss, 
51 NW. 1147, 85 Iowa 21 

52. U S.—Baccus v. Louisiana, 34 
S Ct. 439, 232 U S 334, 58 L Ed. 
627. 

19 CJ. p 772 note 40. 

53. U S —Baccus v Louisiana, su¬ 
pra. 

19 C.J. p 772 note 42. 
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§ 3 

(3) Sale of household drugs or medi¬ 

cines 

(4) Ownership of pharmacy or drug 

store 

(5) Physicians 
(1) In General 

Registration or license Is commonly required for the 
retailing, compounding, or dispensing of drugs and medi¬ 
cines; and such requirements, and the requirement of 
examination for certificate or license, are generally up¬ 
held. 

As a general rule, under the statutes regulating 
the practice of pharmacy, it is unlawful for any 


person other than a registered or licensed pharm.*- 
cist, to retail, compound, or dispense drugs, medi¬ 
cines, or pharmaceutical preparations, or to insti¬ 
tute or conduct any pharmacy or store for retail¬ 
ing such articles unless the person in charge there¬ 
of shall he a registered or licensed pharmacist,**^ 
and under some statutes it is prohibited to use the 
word “pharmacy” or words of similar import in 
advertising a business or a department thereof un¬ 
less it be in charge of a registered or licensed 
pharmacist.**** These statutes, with certain excep¬ 
tions which will appear, are upheld as a valid ex¬ 
ercise of the police power,even though excep- 


64. U.S—Louis K Li^Rett Co v 
Baldndgre, Pa. 49 S.Ct 67. 278 TI. 
S 10.6. 7.1 LEd 204, revorsinfi:. D 
C., 22 F2d 9‘)3, and followed in 
Pratter v Lascoff. 185 NE 716, 
261 NTS 500. affirming: 258 N Y S 
1002. 2.06 AppDiv 713, affirming 240 
N.Y.S 211, 140 Misc 211, and cer¬ 
tiorari denied Lascoff v Pratter, 
53 set. 786, 289 US. 754, 77 LEd 
1498 

Ariz —Stewart v. Robertson, 40 P 2d 
970, 45 Ariz 143—State v Childs. 
257 P. 366, 32 Ariz 222, 64 A L R 
736 

Cal —Ex parte Gray, 274 P. 974, 206 
Cal. 497 

Minn.—State v. F. W. Woolworth 
Co, 237 N.W. 817, 184 Minn 51, 
76 ALR 1202, followed in State 
V S S Kresge Co, 237 NW 820, 
184 Minn. 59—State v Zotalis, 214 
NW. 766, 172 Minn 132 
Mont —State v. Stephens. 69 P.2d 
54, 102 Mont 414—Johnson v 

Great Falls, 99 P. 1059, 38 Mont. 
369. 16 AnnCas. 974. 

NC—McNair v. North Carolina 
Board of Pharmacy, ISO S E. 78, 
208 NC. 279. 

Ohio—Sickles v. State, 7 Ohio N.P.. 
N.S . 338. 

SD—State v. Wood, 215 N W. 487, 
51 SD. 485, 54 ALR. 719. 

Tenn —State v. Foutch, 295 S W. 469. 

1.66 Tenn. 476, 64 A L R 72.6. 

10 CJ p 773 note 48, p 774 note 49. 

Single sale held a violation of 
statute —Board of Pharmacy of New 
Jersey v Abramoff, 141 A. 687, 6 N 
J Misc 437. 

Snperyislon of registered plianuacist 

Provi‘»ion prohibiting dispensing of 
drugs by one not registered pharma¬ 
cist should be construed, in view of 
remainder of act, as excepting com¬ 
pounding or sale of drugs in pre.senoe 
or under supervision of registoied 
pharmacist.—I’eople v. Percies, 12 P 
2d 1093, 125 Cal App, Supp 789 

acanager 

Word “proprietor,” within Pharma¬ 
cy Act prohibiting “proprietor” from 
permitting sale of drugs in his store 
except by registered pharmacist or | 


assistant pharmacist, does not in¬ 
clude a manager; but the section 
prohibiting any person from permit¬ 
ting sale of drugs in “his” or “her” 
store or pharmacy except by regis¬ 
tered pharmacist or assistant phar¬ 
macist. applies to any stoie or phar¬ 
macy over which person charged has 
such control and authority as to en¬ 
able him or her to prevent violations 
of the statute therein by others — 
People V Arthur, 32 P.2d 1002, 1 Cal. 
App 2d, Supp. 768. 

Corporation 

Statute prohibiting corporation and 
other’s from operating drug store 
w'lthout permit from Board of Phar¬ 
macy was applicable to corporations, 
notwithstanding provision that appll- 
i ant for permit must be of good mor¬ 
al character, since permit could be 
gianted to corporation on a showing 
that officers, agents, or representa¬ 
tives w'ere persons of good moral 
character —Carroll Perfumers v. 
State, 7 NE2d 970, 212 Ind. 4.66 

Assistant 

Under a statute permitting a non- 
registered cleik to aid the phai ma- 
cist under his supervision, “the phar¬ 
macist must have ‘immediate person¬ 
al direction and supervision’ of the 
work.”—State v Mullenhoff, 37 NW 
329, 330, 74 Iowa 271 

**An 7 store’* as including dmg store 

In a provision in such a statute, 
that nothing in the section shall ap¬ 
ply to, or interfere with, the selling 
by “any store” of certain prepara¬ 
tions compounded by a registc red 
pharmacist and put up in boxes and 
bottles, “any store necessarily in¬ 
cludes a drug stoic”—Ernest v. 
State, 36 S W 3d 418. 439, 163 Tenn 
247. 74 AL.R 1081 

Xiiquor on prescription 

(1) A statute prohibiting any per¬ 
son not a qualified pharmacist from 
compounding or retailing medicine 
does not apply to sales of liquor on 
prescription of a physician —Watson 
v State. 78 S W. 604, 45 Tex Cr 509 

(2) Criminal liability for unlawful , 
sale of liquor by druggist see the C j 
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J S. title Intoxicating Liquors § 276, 
also 33 C.J. p 609 note 98-p 611 note 
13 

Xiicense in addition to registration 

(1) In addition to requiring .i cer¬ 
tifies te of registration oi a license 
from a bo*ird of phar/nnt i*utical ex¬ 
aminers. an additional license or li¬ 
cense tax may be required of drug¬ 
gists by statute—Slate v Enoch 26 
WVa 253—19 CJ p 77.6 note 81 

(2) A clerk Is not subject to su< h 
a tax. even though he is a rtgistend 
pharmaci.st—B.illard v. Goldsb>, 76 
So 219, 142 La 1.6 

(3) 4 statute imposing an occu¬ 
pational license tax on every person 
engaged In the practice of “anv pro¬ 
fession" is not applieable to phnim.a- 
c ist«» preparing and dispensing drugs 
as an Incident to their retail drug 
business—Lee v. Gaddy, 183 So 4. 
1*^3 Fla 749 

55. Ariz—Stewart v Robertson, 40 
Vid 979, 45 Ariz. 143 

Advertisement of “dmg sundries” 
Unlicensed retailer's advertisement 
for .sale, undei designation “drug 
sundrits,” of fommodities authorized 
to be sold by unlicensed retailers, w.'is 
violative of statute.—People v Bern¬ 
stein, 261 N.Y.S. 381, 237 AppDiv 
370 

56. Ariz.—Stewart v. Robeitson, 40 

P.3d 979. 46 Ariz 143—State v. 

Childs, 257 P 366, 32 Ariz 222. 
54 ALR. 736 

Cal —Ex parte Gray, 274 P. 974, 206 
Col. 497 

Minn—Slate v. F. W Woolworth Co, 
237 N W. 817, 184 Minn 51, 76 A.L. 
R 1202, followed In State v S. S. 
Kresge Co, 237 N W 830, 184 

Minn 59—State v Levine, 217 N. 
W. 342. 173 Minn. 322—State v 
Zotalis, 214 N W. 766, 172 Minn. 
13 ‘ 2 . 

Mont —State v. Stephens, 69 P.2d 64, 
103 Mont. 414 

SD—State v Wood, 216 N.W. 487, 
51 S D 485, 54 ALR 719. 

Tenn —State v Foutch. 296 S W 469, 
166 Tenn 476, 64 ALR. 726. 

19 C.J. p 771 note 16. 
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tions are made or requirements relaxed, in favor 
of dealers in rural districts.*'*'^ Statutes which re¬ 
quire applicants for a license or certificate to sub¬ 
mit to examination have been uniformly upheld;®* 
and a statute which requires a practicing phar¬ 
macist who desires to be registered without exam¬ 
ination to make application within ten days after 
the law becomes effective is valid.®® 

Statutes requiring a registered pharmacist to be 
in charge apply only to that portion of the place 
where the retailing, compounding, or dispensing 
of substances for medicinal purposes is carried 
on,®® and do not require that a registered phar¬ 
macist be always present in the store, provided no 
business requiring his supervision is performed 
in his absence.®^ 

The statutes imposing the requirement of reg¬ 
istration are enacted for the puriiose of protect¬ 
ing the public from the unskillful dispensing of 
articles used as medicines,®- and they have been 
construed to be confined in their application to 
those articles w'hose primary and principal use is 
medicinal,®^ or, at least, if the application of the 
statute is extended to an> other articles, it wull be 
limited to cases where they are prepared and sold®^ 
or used®® for medicinal purposes. Other holdings 
arc that terms used in such statutes are to be given 
their usual, natural, and ordinary meaning,®® but 
that terms such as “medicine** are not limited to 


§ 3 

substances generally and popularly known as such, 
to the exclusion of those so regarded only by the 
medical profession.®"^ In particular, the terms 
“drugs** or “medicines** as used in various phar¬ 
macy acts of this nature have been held to include 
the following substances: Aspirin,®* camphorated 
oil,®® citrate of magnesia,"® essence of pepper¬ 
mint,spirits of camphor, "^2 tincture of arnica,"^* 
and tincture of iodine peroxide of hydrogen has 
been held included within one statute,"^® but not 
within another."^® 

Requirement of Ucense by muniapahty. Except 
w'herc such requirement is not within the statu¬ 
tory enumeration of its powers,*^^ a municipal cor¬ 
poration may require a license, or impose a license 
tax, to operate or conduct a drug store or phar¬ 
macy,"* and It has the right to require of appli¬ 
cants for such a license certain qualifications, not 
inconsistent with the state law, and to provide how 
those qualifications may be determined;'^® but an 
ordinance which fixes no standard of qualification, 
but leaves the determination of w^ho may or who 
may not enter the business of conducting a drug 
store or pharmacy to the arbitrary discretion of 
any tierson or set of persons, is invalid.*® 

Itinerant re}i(io)s A statute requiring a license 
or license fee of itinerant vendors of drugs and 
similar articles, applicable alike to drugs and ar- 


57. Cal—parte Gray. 274 P. 974, 
20f) Cal 4M7 

N J —Board of Pharma* y of State 
of New Jeneey v Hutchin, ICO A. 
214, 10 N.JMisc 641—^Kratky v. 

Board of Pharmacy of New Jer¬ 
sey, 147 A. 726. 7 N J Misc 970 
NY—Lutz V. Houck. 188 NE 274, 
26S NY. 116, reversing 264 N Y S. 
927, 239 App Div. 828, appeal dis¬ 
missed 54 S Ct. 717, 292 U S 603, 
78 LEd. 1466. 

Tenn—Slate v. Foutch, 295 S W. 

469, 155 Tenn 476, 54 A L R 726. 

19 C.J p 772 note 43 

58. Pa—Commonwealth v Zaeha- 
rias, 37 A. 185. 181 Pa 126, affirm¬ 
ing 5 PaDist 475 

19 C J. p 771 note 16. 

99. Minn—Minnesota State Phar¬ 
maceutical Ass’n V State Bd of 
Pharmacy, 114 N W. 245, 103 Minn. 
21 . 

€0. Ariz—Stewart v. Robertson, 40 
P.2d 979. 45 Ariz. 143 

61. Minn.—State v. Levine, 217 N. 

W 342, 173 Minn. 322. 

Tenn —^Ernest v. State, 36 S.W 2d 
438, 162 Tenn. 247. 74 A.L R 1081. 

68 . Kan.—State v. Hanehctte, 129 
P. 1184, 88 Kan. 864. 

19 C.J. p 774 note 51. 


**Tlie origlnia Pliaxmacy Act [of 
ILonlslana] was adopted in the inter¬ 
est, and for the protection, of the 
pharmntists themselves, and for the 
protection of the public”—Statt ex 
rel. l*aquette \ Board of I’harmacv 
of Louisiana, 188 So 697, 699, 192 La 
551, 

63. Kan —State v. Hanchelte, 129 P 
1184, 88 Kan 864 

Minn —State v I^onaldson, 42 N W 
781, 41 Minn. 74 

64. Minn.—State v. Donaldson, su¬ 
pra 

19 C.J p 774 note 53. 

65. Anz—Stewart v. Robertson, 40 
P.2d 970. 45 Ariz 143 

66 . Cal —l*eople v Garcia, 32 P 2d 
445, 1 Cal App 2d, Supp , 761 

67. Cal —People v Arthur 32 P. 
2d 1002, 1 Cal App 2d. Supp , 768 

68 . Cal —I’eople v. McClain, 33 P. 
2d 710, 2 Cal \pp 2d, Supp. 751— 
People V Garcia, 32 P 2d 445, 1 
Cal App 2d, Supp . 761. 

Iowa —Stato v. Jewett Market C 04 
228 NW. 288, 209 Iowa 567 
Minn—State v Zotalis, 214 N W 766, 
172 Minn 132 

69. N.J.—^Kratky v Board of Phar¬ 
macy of New Jersey. 147 A. 726, 
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7 XJMis* 970 —Board of Phar¬ 
macy of New Jersey v Abramoff. 
141 A 587, 6 NJMisc. 437. 

70. Cal—People v Garcia, 32 P 2d 

44 5, 1 CalApp.2d. Supp, 761 

71. NJ—Kiatky v Board of Phar¬ 
ma* y of New Jersey, 147 A. 726, 7 
N J Mis* 970 

72. N Y —State Rd of Pharmacy v 
Matthews, 90 NE 966. 197 NY 
35.1. 26 L R A .N S.. 1013. affirming 
106 KYS 1146, 122 App Div. 889. 

73. NY—Stale Bd. of Pharmacy v. 
Matthews, supra. 

74. N y —Stat e Bd. of Pharmacy v. 
Maith*w.s, supra. 

75. ('.il—I*eo]»le V. Arthur, 32 P 2d 
1002, 1 Cal App 2d. Supp., 768 

76. Kan—State v Hanchette. 129 P 
1184, 88 Kan 864 

77. 111.—I^wenthal v. City of Chi- 
lago, 144 NE 829, 313 Ill. 190 

78. Kan —Lyons v. Cooper, 18 P 
29b. 39 Kan 324 

19 C J p 775 note 82. 

79. Wash—Seattle ▼. Gibson, 165 P 
109, 96 Wash 425 

80. Wash —Seattle v. Gibson, supra. 

19 aj. p 772 not© 27. 
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tides produced within the state and those brought 
in original packages from another state, is valid.*^ 
The possession of a physician’s certificate from the 
state board of medical examiners will not exempt 
an itinerant vendor of drugs from the operation 
of such a statute,*- but a physician who adver¬ 
tises that he will be at a specified place at a given 
time to treat patients for specified diseases and 
who uses his own medicines is not a vendor of 
drugs within the meaning of the act.** 

Foreclosure or jtulu ial sales. A law providing 
that only registered pharamacists shall sell drugs 
has no reference to a sale of a stock of drugs under 
foreclosure or judicial sale.*^ 

(2) Sale of Drugs and Medicines in Orig¬ 
inal Packages; Patent and Proprie¬ 
tary Medicines 

In some Jurisdictions, statutes restricting the sale of 
drugs and medicines, other than patent or proprietary 
medicines, in the original package, to registered or li¬ 
censed pharmacists are enforced as a valid exercise of 
the police power; in others, such statutes are held in¬ 
valid. Generally, the sale of patent or proprietary medi¬ 
cines IS not restricted to licensed or registered pharma¬ 
cists, and statutory provisions conferring such exclusive 
right are held invalid. 


There is a diversity of authority as to whether 
a registration certificate or license may be required 
for the sale of drugs and medicines, other than 
patent and proprietary medicine, when sold in the 
original package of the manufacturer. In some 
jurisdictions, statutory provisions prohibiting the 
sale of such drugs and medicines except by or un¬ 
der the supervision of a registered or licensed 
pharmacist, are upheld as a valid exercise of the 
police power,*-’’ even though apjilied to harmless 
household or domestic remedies ;** but in other 
jurisdictions statutory jirovisions are held invalid 
which give to registered pharmacists the exclusive 
right to sell drugs and medicines in the original 
package.**^ 

Patent and proprietary medicines. As a general 
rule, the sale of jiatent or proprietary medicines 
is not restricted to licensed or registered pharma¬ 
cists,** particularly where the registration statute 
expressly provides that it shall not apply to, nor 
interfere with, the sale of patent or proprietary 
medicines,*'^ or those warranted by a licensed drug¬ 
gist and already prepared A statute requiring a 
person engaged in the sale of patent or proprietary 


81. Or—State v. McFall, 229 P. 79, 
112 Or 

19 C J p 772 note 39. 

Company wbioh employs ag-ent 
for such purpose is the seller with¬ 
in the meaning of the statute and is 
required to have a license —Watkins 
Medical Co v. Paul 87 Ill.App 278 
Manufacturer of proprietary medi¬ 
cines, who attends county fairs for 
the purpose of introducing his medi¬ 
cines and publicly recommends them 
as a cure for certain diseases, is 
within the statute—Snyder v Clos- 
son. .50 NW 678. 84 Iowa 184 

82. Iowa—State v. Goerss. 61 N W. 
114 7, 8.5 Iowa 21. 

83. Iowa—State v Bonham, 65 N 
W 154. 06 Iowa 252 

84. low.a—Cocke v Montgomery, 39 
N W 386. 75 Iowa 250 

85. Cal—Ex paite Gray, 274 P. 974, 
206 t^al 497 

Minn—Slate v Zotali.s, 214 NW 766, 
172 Minn 132 

NY—State Bd of Pharmacy v 
Matthews, 90 NE 966, 197 NY 
353, 26 L.RA.NS, 1013. affirm¬ 

ing 3 06 NYS 1146, 122 App Div 
889—People v Abraham, 44 NYS 
1077, 16 App Div .58 
Tenn.—State v Foutch, 29.5 S W 469, 
165 Tenn 476, 54 A L R 725 

88. Minn—State v F W Wool- 
worth Co, 237 NW 817, 3 84 Minn 
61, 76 A L R 1202, followed in 

State V S. S Kresge Co., 237 N. 
W. 820. 184 Minn. 69. 


Sale of household remedies generally 
see infra ^ 3 a (3) 

‘ The mere fact that such medi- 
cine.s and remedies are usually put in 
sealed packages or containers, with 
directions as to their use. should not 
alone b«* sufficient to remove them 
from the realm of regulation ”—Ex 
parte Gray, 274 P 974. 976. 206 Cal 
497 

87. Ariz—State v Childs, 267 P 
3G6, 32 Ariz 222, 54 A L. R 736 

Mont—State v Stephens, 59 1* 2cl 54. 
102 Mont 414 

88. low-a—State v. .Jewett Market 
Co, 228 N W 288, 209 Iowa 567 

Neb—State v Geest, 225 NW 709, 
13 8 N< b 56J 
19 C J p 774 note 56 
Zn Oklahoma, under Rev L 1910 §5 
6831, 6840, in a towm of less than 
three hundred inhabitants, df fend- 
ant druggist, although not a regis¬ 
tered pharmacist or assistant phar¬ 
macist, would be allowed to .sell 
proprietary and patent medic incs, 
and to con\ let him of unlawfully op¬ 
erating a retail drug store there 
must be proof that he either himself 
filled and compounded prescriptions 
or permitted some other person, not 
qualified, to do so—Erwin v. State, 
200 1* 250, 19 Okl Cr 297. 
Advertiaement 

Unlicensed retailer’s advertisement 
of "patent medicines" was not viola¬ 
tive of statute prohibiting unlicensed 
rc'tailer's advertisement for sale of 
"drugs" or "medicines."—^I'eople v. 
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Bernstein, 261 NYS 383, 237 App. 
l>iv 270 

89. Cal —Ex parte Gray, 274 P 974. 
206 Cal 497 

Minn—State v F AV Woolworth Co, 
2t7 NW 817, 384 Minn 53, 76 AL 
R 1202, followed in State v S S. 
Kresgi^ Co., 237 N W. 820, 184 

Minn 59 

Mont —State v Stephens, 59 P.2d 
.51, 102 Mont 434. 

3 9 C J p 774 note 67 
Registration in patent oillce 

(3) A statute prohibiting any one 
olhir than a registered pharmacist 
or registerc'd assistant pharmacist 
from selling a drug, but exempting 
"registered, trade-marked or copy¬ 
righted proprietary medicint-.-.. regis- 
tc-red In the United Stales Patent Of¬ 
fice," exempts from the restriction 
those proprietary medicines which 
are sold in containers bearing the 
tr.ade-mark of the manufacturer or 
the* medicine, if the trade-mark Is 
registen cl in the United Slates T’al- 

ent Office-People v. Heron, 90 P 2(1 

154, 34 CalApp.2d, Supp, 755. 

(2) To bring an article wathin such, 
exception, it must be "pioprietary 
iTii'dicine” and must be r<*gistered. 
trade-marked, or copyrighted, and 
registered in United States Patent 
Office —I’eople v. McClain, 33 I’ 2d 
710, 2 Cal App.2d, Supp, 753—l*eo- 
ple v Garcia, 32 P 2d 445, 1 Cal App.. 
2d, Supp , 763 

90. Ga —Lewis v. Brannen, 66 S 
189, 6 Ga.App. 419. 
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medicines to procure a license and pay a tax there¬ 
for is, of course, not applicable to a person selling 
an article which is neither a patent nor a proprieta¬ 
ry medicine.^^ Provisions of pharmacy acts con¬ 
ferring on registered pharmacists the exclusive 
right to sell patent or iJiDpnctary medicines not 
compounded by them, without requiring such phar¬ 
macists to make any examination or analysis there¬ 
of have been held invalid.*^^ 

Whether a particular article is a patent or pro¬ 
prietary medicine, under the registration statutes, 
IS a question of an evidentiary nature, requiring 
for its solution more than a mere statement of the 
name or chemical composition thereof.'*^^ 

(3) Sale of Household Drugs or Medicines 

A statute prohibiting the sale of drugs and medicines 
except by or under the supervision of a registered pharma¬ 
cist applies to harmless household or domestic remedies; 
but a statute restricting the sale of common and harm¬ 
less articles to licensed pharmacists has been held in¬ 
valid. A statute may expressly permit the sale of 
"domestic remedies" by one not a registered pharmacist 

A statute which prohibits the sale of drugs and 
medicines except by or in the presence and under 
the supervision of a registered or licensed jiharma- 
cist applies to all medicines, even harmless house¬ 
hold or domestic remedies.^^'* However, a statute 
restricting the sale of common and harmless ar- 
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tides to licensed pharmacists has been held in¬ 
valid.® 5 

Under a statute expressly permitting the sale of 
“domestic remedies’* by a person who is not a 
registered pharmacist, a drug prepared by skilled 
chemists and scientific apparatus may come into 
such common use and be so well understood in its 
effects by people without medical knowledge as to 
make it a domestic remedy.®® The expression 
“domestic remedy” has been held to be synonymous 
with such expressions as “family medicines”®'^ and 
“household remedies,”®® and lo include such things 
as camphor,®® quinine,^ paregoric,^ spirits of tur¬ 
pentine,® castor oil,^ saltpeter,® and Epsom salts.® 
W’here the statute permits such sales only in rural 
districts, It does not protect an unlicensed dealer 
in a village which does not come within the term 
“rural districts” as defined by statute.^ 

(4) Ownership of Pharmacy or Drug Store 

The ownership of pharmacies or drug stores may not 
be restricted to licensed or registered pharmacists. 

The ownership of a pharmacy or drug store is 
a property right® and may not be restricted to per¬ 
sons who are licensed or registered pharmacists, 
or, in the case of corporations, partnerships, or 
associations, to those whose members or partners 
are all licensed or registered pharmacists,® as the 
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91. Ky —Commonwealth v Cassady, 
197 S W 428, 176 Ky 752 

92. Anz.—State v Childs, 257 P 

U.6, 32 Anz 222, 54 A.L. R 736. 

VpI) —State V. Oeest, 225 N W 709, 
710, 118 Neb 562, quotini;: Corpus 
Juris. 

8 0—State v Wood, 215 N.W 487, 
51 S D 485, 54 A O R 719 
19 C.I p 772 note 35. 

93. Cal—People v. McClain, 33 P. 
2d 710, 2 Cal App 2d, Supp, 751 

Patent and proprietary meduine de- 
lined see supra 5 1 e 
Bucalsrptus oil held included 
Cal—People v. Heron, 90 1* 2d 164, 
34 Cal App 2d Supp. 755. 

Articles held not included 

(1) Aspirin. 

Cal—People v McClain, 33 P 2d 710, 
2 Cal App 2d , Supp . 751 
Iowa—State v Jewett Market Co., 
228 NW 288, 209 Iowa 567 
Minn—State v. Zotalis, 214 N W. 766, 
172 Minn 132. 

Mont —State v Stevens, 69 P 2d 64, 
102 Mont. 414 

(2) Camphorated oil.—Hoard of 
Pharmacy of New Jersey v. Abram- 
off, 141 A. 687, 6 NJMisc 437 

(3) Milk of magrnesia—State v. P. 
W. Woolworth Co. 237 NW 817. 
184 Minn. 51, 76 A.L.R. 1202, follow¬ 


ed In State v S S KresRC Co, 237 
NW 820, 184 Minn 59 

94. Cal —Ex parte Gray, 274 P 974, 
206 Cal 497 

Minn--State v F W AVoolworlh Co, 
237 NW 817, 184 Minn 51. 76 A 
HR 1202, followed in State v S 
S Kresge Co, 237 NW. 820, 184 
Minn 59 

Tenn—State v Foutch, 295 SW 469, 
155 Tenn 476. 54 A L. R 725 
19 C J p 774 note 62 

96. Neb—State v Geest, 225 N W. 

709, 118 Neb 56J 
19 C J p 772 note 35 
Articles listed in pharmacopcsia 
Statute was held invalid in so far 
as it limited to licensed pharmacists 
the rigrht to sell all articles listed 
In United States Pharmat oixeia or 
National Formulary—State v Geest, 
supra 

96. Ga.—Lewis v. Brannen, 65 S E 
189, G Ga App 419. 

Ill —I’eople V. Fisher, 83 Ill App 114. 
19 C J. p 388 note 45 [a]. 

97. Ga—Lewis v Brannen, 65 S E 
189, 6 GaApp 419. 

98. Ga—Lewis v. Brannen, supra 

99. Ga.—Lewis v Brannen, supra 

1. Ga.—Lewis v. Brannen, supra. 
19 C.J. p 775 note 69. 

12. Go.—Lewis v. Brannen, supra. 
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3. Ga—Lewis v. Brannen, supra. 

4. Ga —Lewis v Brannen, supra. 

5. Ga —I^ewis v. Brannen, supra. 

19 CJ p 775 note 63 [a] 

6. Ga—Lewis v Brannen, supra. 

19 C .1 p 775 note 63 [a]. 

7. NY —Westchester County v 

Dressner, 48 NTS. 953, 23 App 
Div 215 

19 CJ p 388 note 45 [a], p 776 note 
64 

8. US —Louis K LIfirgrett Co v. 
Baldridgre, Pa, 49 S Ct. 57, 278 U. 
S 106, 73 L Ed 204, reversing, B 
C, 22 F2d 993, and followed In 
Pratter v Lascoff. 185 NE 716, 
261 NY 609, affirming 258 NYS 
1002, 236 AppDiv 713, affirming 
249 NTS 211, 140 Misc 211, and 
cerlioiari denied Lascoff v I*ratter, 
53 set 785, 289 US. 754, 77 L Ed. 
1498 

Del —State v People’s Drug Stores, 
172 A. 257. 6 W.W.Harr. 120 

9. Del.—State v. People’s Drug 
Stores, supra 

N.Y—ITatter v Lascoff, 249 NYS. 
211, 140 Misc 211, affirmed 258 N. 
YS 1002, 236 AppDiv 713, af¬ 

firmed 185 NE. 716, 261 NY. 509. 
certiorari denied Lascoff v. I’rat¬ 
ter, 63 S Ct 785, 289 U S 754. 77 
L Ed. 1498. But see In re Hauges, 
252 N.Y.S. 81. 140 Misc. 811— 



DRUGGISTS 


28 C.J.S. 


§ 3 

mere ownership of a pharmacy or drug store by 
one not a licensed pharmacist does not bear a rea¬ 
sonable relation to the public health.^® 

(5) Physicians 

A physician has no right, as such, to keep a drug 
store; and under a reguiatory statute providing that it 
shall not prevent a licensed physician from supplying 
proper articles to his patients, or compounding his own 
prescriptions, he cannot make a practice of filling pre¬ 
scriptions sent by others. 

A physician has no right from the nature of his 
profession to keep a drug store and under a 
statute regulating the practice of pharmacy and 
providing that it shall not apply to, or in any man¬ 
ner interfere with, the business of a licensed prac¬ 
tising physician, or prevent him from supplying to 
his patients such articles as may seem to him prop¬ 
er, or from compounding his own prescriptions, a 
phj^sician has the right to sell drugs to his own 
palients,i 2 but cannot under his license as a physi¬ 
cian make a practice of filling prescriptions sent 

to him by others.^3 

b. Eight to 

A person who is qualified and performs the prescribed 
conditions precedent may compel the state board of 
pharmacy to register him; and one who is registered as a 


pharmacist is entitled to a renewal of his certificate 
where he performs the conditions precedent and is not 
disqualified. 

A person who possesses the qualifications and 
performs the conditions precedent prescribed by 
statute has a right to be registered as a pharma¬ 
cist and he may compel the state board of phar¬ 
macy so to register him, since the board, in such 
case, has no discretion in the matter.^® 

Rcncical. A person who is registered as a phar¬ 
macist IS entitled to a renewal of his certificate 
where he performs the statutory conditions prece¬ 
dent and IS not disqualified on any of the grounds 
mentioned in the statute.^® 

c. Revocation 

The ground and procedure for revoking a phar¬ 
macist’s registration or license may be regulated by 
statute, as by a provision for revocation on the ground 
of guilt of a felony or gross immorality, unfitness, or un¬ 
lawful sale. 

The ground and procedure for revoking the reg¬ 
istration or license of a pharmacist may be regu¬ 
lated by statute, as by a provision for the revoca¬ 
tion of the license of a pharmacist who is guilty of 
a felony or gross immorality,^7 unfitness or 

incompetence,^*^ or cm the record of conviction of 


Tucker v New York State Hoard 
of Pharmacy, 217 NTS 217, 127 
Mlse 538 

T’a—(leorffe B Evans, Inc, v. Bal- 
driffe, 144 A 97 294 Pa. 142 
19 C J p 773 note 48 [a] 

Ownership before passoiTe of statute 
Statute limiting ownership to r< p- 
istertd pharmacists may be construed 
to ptrinit persons who owned drutr 
st€)res prior to the passage of the 
statute to continue as owners, al¬ 
though they are not registered phar- 
ma< Kts—In re Drug Store Regis¬ 
tration, 10 I’a Dist A Co 147 

10. l^S—Louis K Liggett Co v. 

Baldridge. Pa. 49 S.Ct 57, 278 U 
S 105, 73 L Ed 204, reversing D 
C, 22 F 2d 993, and followed in 
Prat ter v Last off, 185 NE 716, 
261 NY 509, affirming 258 N Y.S 
1002, 236 App Div 71 i, affirming 
249 NYS 211 140 Miac 211, and 

certiorari denied Lascoff v. Prat- 
ter, 53 S Ct 785. 289 U S 754, 77 
L.Ed 1498 

Del—State v People’s Drug Store, 
172 A. 257, 6 W W Harr 120 

11. Mich—People v Moorman, 49 N 
W. 263, 86 Mich 433 

12. Ky.—Commonwealth v Hovious, 
66 SW 3, 112 Ky. 491, 23 Ky.L 
1724 

13. Ky—Commonwealth v Hovious, 
supra 

19 C J. p 775 note 79 

14. Miss.—^Watkins v. Mississippi 


State Hoard of Pharmaej, 154 So 
277. 170 Miss 26 
19 C.J p 773 note 44. 

Transfer of certificate 

Unlitensed owner of registered 
drug store, dispossessed, who with 
due diligence obtained new lotji- 
tion, “continued” in business, and 
wras entitled to a transfer of his ter- 
tifirate of rt gist ration—Tu'*kei v 
New York State Hoard of l^harrnac>. 
217 N Y S 217. 127 Mist 538. 

NC—McNair v North Carolina 
Hoard of Pharmacy, 180 S.E 78, 
20S NC 279 

Application for examination held 
tardy 

15. Miss —Watkins v. Mississippi 
State Kf»ard of Pharmacy, 154 So. 
277, 170 Miss 26 
19 C.J p 773 note 45 

Prior adjudication hy hoard 

Hoard of pharmacy could not re¬ 
fuse iKcnse as r< glstercd pharmacist 
on giound that examination as to ap¬ 
plicant’s moral character when board 
had issued license as assistant phar¬ 
macist was superficial, or that there 
might have been change in appli- 
t ant’s moral character, where statute 
authorized review of judgment on 
that Issue only on stated grounds, 
and record did not show change in 
moral character—^A^'^alkins \ Mis¬ 
sissippi State Board of I’haimacy, 
supra. 


16. HI —Pe»>ple v State Bd of I’har- 
macy, 114 N H 22. 275 Ill 236 
19 C J p 773 note 46 

Right to proceed before certilloate 
issued 

Where a pharmacist entitled to 
registration pays his renew^al fee, he 
IS entitled to prof eed in his inisi- 
ncss until the expiration of the vear. 
despite the failure of the boatd of 
pharmnty to issue his eertifle.Tte ^— 
Carl>erry v. J’eople, 39 111 App 506 
Commission of felony 

Refusal tif r< newal of < erllfit ate to 
continue practice of pharma ev, on 
ground of commission of felony bv 
applicant violating Prohibition Law 
W'as not abuse of discretion— State 
Hoard of I’harmacy v Gafford, 173 
NE 192, 122 Ohio St 580 

17- Itid —Indiana Hd of Pharmacy 
V Haag. Ill NE 178, 184 Ind 
333 

Valid exercise of police power 

Ind—Indi.ina Hd. of I’harmacy v 
Haag, supra 

Charges held suillciently definite and 
certain 

Ind —Indiana Bd. of Pharmacy v. 
Haag, supra 

Sahitual sale of intoxicating liq- 
uors contrary to law constitutes 
gross Immorality within the meaning 
of such a statute —Indiana Bd. of 
Pharmacy v. Haag, supra. 

18. N Y.—Mandel v. Board of Re- 
i gents of University of State of 
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an unlawful sale of liquor^* or of cocaine.^0 

Under a statute providing: that a certificate shall 
not be revoked for a cause punishable by law until 
after a conviction by a court of competent juris¬ 
diction, it was held that, where applicant pleaded 
guilty to such a charge, the fact that the court 
thereafter, on motion of such applicant, placed the 
complaint on file, and failed to take any further 
proceedings, did not prevent the board of phar¬ 
macy from revoking a certificate of registration 

A statute providing the machinery for revoking 
or suspending permits after hearing or notice, for 
the reasons specified, should not be stricken down 
solely because of a defect in not providing for an 

appeal. “2 

d. Annual Registration of Place of Sale 

A statute requiring annual registration of the place 
where drugs are sold is a lawful exercise of the police 
power. 

A statute requiring annual registration of the 
place where drugs are to be sold has been upheld 
as a lawful exercise of the police power.23 


§ 4- Appointment and Powers of Pharmacy 
Board 

The appointment of a state board of pharmacy is 
governed by constitutional or statutory provisions. Pow¬ 
er to tesue certificates or licenses may be granted such a 
board by legislation, provided legislative power is not 
improperly delegated; the board has Implied power to 
do acts necessary to the exercise of its express powers, 
but may not act arbitrarily. 

The appointment of a state board of pharmacy is 
governed by constitutional or statutory provi- 
sions.2< 

A board of pharmacy may be authorized to issue 
a certificate or license to applicants after an ex¬ 
amination conducted by the board it may also 
be authorized to grant permits to general drug 
dealers in sparsely settled districts,26 provided dis¬ 
cretionary and legislative power is not granted to 
it ,2^ and the legislature may authorize the board 
to exchange certificates of registration with other 
states under such rules as the board shall deter¬ 
mine on.28 The legislature may provide that a dis¬ 
trict attorney shall, at the request of the board, 
conduct certain actions and prosecutions.2® 

A board has implied power to do such acts as 
are necessary to the enjoyment of the powers ex¬ 
pressly conferred on it,'*6 but it is not authorized 


New York. 164 NK 805, 806, 250 
X.T 173, affirming: In re Mandell, 
230 NTS 870, 224 App Div 772 

Manufacture of evidence of gualilU 
cations 

Revotation of pharmaei.st’s license 
for unfitness was held justified where 
It appeared pharrn.icist sought to 
manufacture evidence of qualifica¬ 
tions In order to obtain license 
Mandol v. Board of Regents of Uni¬ 
versity of Slate of New York, su¬ 
pra 

Revocation aa not punlohment 

Jtexocation of a license htcause 
of guilt of an offetisi- whhh tends to 
show’ moral or intellectual unfitness 
does not constitute punishment for 
the offense,” so as to constitute a 
nondelegable legislative function 
Mandel v Board of Regents of Uni¬ 
versity of Slate of New York, su¬ 
pra 

19. lo\ra—Straight v Crawford, 35 
NW 920. 73 low’a 676—Hildreth v. 
Crawford. 21 N W 667, 65 Iowa 
339 

ao. NC—Thomas v Board of Phar¬ 
macy, 67 SE 925, 152 NC 373 

21. Mass—Munkley v Hoyt, 60 N. 
E. 413, 179 Ma.ss 108. 

19 C J p 776 note 95 [a] 

22. Pa—Soble v. State Board of 
Pharmacy, 49 DauphCo 145 

23. N.Y —People v Roemer, 163 N. 
YS 323, 168 App.Div. 377. 


24. Xn Colorado the governor has 
been held empow’ered to appoint a 
state board of pharmacy without 
the advice and consent of the senate 
—In re Coxernor’s Question, 21 P 
4 88. 12 Colo 399 

In Minnesota it has been held that 
Gen SI 1894 S 7926, in so far as it 
requires the governor to appoint 
members of the stale board of phar¬ 
macy from among a certain num¬ 
ber of pharmacists elected by the 
state pharmaceutical association, is 
in conflict with the constitutional 
provision vesting the power in the 
governor to appoint such ofilccTs as 
may be provided by law, suhjec I to 
the approval of the senate —State v 
Griffen. 72 NW 117. 69 Minn 311 

In Mew York bv the enactment of 
the Public Health Law of 1909 L 
1909 c 49, Con.sol L c 45, which Avas 
a reenactment of the law regulat¬ 
ing pharmacy, the board of pharma¬ 
cy did not go out of existence hut 
constituted a legal continuation of 
the old hoard—Stale Bd of l*har- 
macy v Mishking, 120 N Y S 753, 65 
Misc 588 

In Rortli Rakota, excejji on recom¬ 
mendation of .State 1‘harmaceuticul 
Association, governor is unauthor¬ 
ized to appoint member of phar¬ 
macy board to succeed memiier w’hose 
term is expiring—Rosoff \ Haussa- 
men, 228 N W 830, 59 ND 154 

25. Minn —Minnesota Stale Phar¬ 
maceutical Ass’n V. State Bd of 
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l*harmacy, 114 N W 245, 103 Minn 
21 

19 CJ p 771 note 16 
Delegation of power 

(1) Such statutes are not invalid 
as attornpling to delegate legisla¬ 
tive power to the pharmacy hoard. 
—Hilclrc‘lh V Craw’ford, 21 N W. 667, 
65 Iowa 339 

(2) Lu'cnslng of professions or oc¬ 
cupations as delegation of legislative 
power generallv see the C .l.S title 
Constitutional Law § 138 b (12) 

26. Tenn —State v. Foutch, 295 S. 
W 4 69, 155 Tenn 476, 64 A.L R 
725 

27. Ill—Noel V People. 58 N.E 616, 
187 111 587, 79 Am S R 238, 52 L 
RA 287 

28. Ky —King V Kentucky Bd of 
Pharmacy, 169 S W. 600, 160 Ky 
74 

Delegation of power 

Such a statute does not constitute 
a delegation of legislative power, 
since the hoard may adopt only such 
administrative regulations as are 
reasonable and necessary —King v 
Kentucky Bd of Pharmacy, supta— 
19 C.J p 771 note 21 

29. Colo—Colorado State Board of 
Pharmacy v Hallett, 296 P 5i0. 
88 Colo. 331. 

30. La—State v State Bd of Phar¬ 
macy, 29 So. 989, 105 La 535. 

. 19 C.J. p 776 note 91. 
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to act arbitrarily or with unlimited discretion, 
and in the issuance of certificates is limited to 
such kinds as are authorized by statute.^- The fact 
that a person made previous application for rejj- 
istration does not prevent the operation as to him 
of rules subsequently adopted by the board.33 

Liabihty of members. Members of a board of 
pharmacy are not individually liable for nej^lect of 
the board to perform its duty.34 

Corporate character. A state board of pharmacy 
has been referred to as a corporate body^^ and as 
a quasi corporation.^® 

§ 5. Prosecutions and Penal Actions for Vio¬ 
lations of Registration Acts 

a. Persons liable 

b. Penalties recoverable 

c. Defenses 

d. Parties 

e. Indictment or complaint 

f. Evidence 

g. Trial 

a. Persons Liable 

An owner of a drug store who takes no part In con¬ 
ducting It, but employs a certified pharmacist for the 
purpose, is not liable for engaging in the business without 
certificate; but statutes may make the person having 
ultimate control of a business liable if not a registered 
pharmacist, even though he employs one. An owner may 
be liable, under statute, for a sale by one not a licensed 
pharmacist, but not where the sale is without his knowl¬ 
edge or assent, or against his directions. 

Where the owner of a drug store takes no part 
in conducting such store himself, but employs a 
duly certified pharmacist for such purpose, he is 
not subject to indictment, or liable for a penalty, 
for engaging as manager in the business of apoth¬ 
ecary without the certificate of qualification re¬ 
quired by statute but an owner who is not a 
registered pharmacist and who does not have a reg¬ 


istered pharmacist in charge of the drug store, is 
guilty of conducting a business in violation of the 
law and in some jurisdictions the statutes are 
construed to require the person having ultimate 
control of the business to be a registered pharma¬ 
cist and to make him liable criminally or for a 
penalty if be is not, c^en though he employs a 
registered pharmacist to dispense all drugs and to 
make all the sales 

Sale by ummihortzed person. The effect of a 
statute may be to make the owner of a pharmacy 
in which a sale of drugs or medicines by a person 
not a licensed pharmacist takes place equally liable 
for the penalty provided^® However, the owmer 
of a drug store has been held not liable for the 
statutory penalty where medicine w^as sold there¬ 
in by a person in his employ not a registered phar¬ 
macist if the sale was made without such owner’s 
knowledge or assent,^^ or against his express di¬ 
rections, when such directions were given in good 
faith and with an honest intent and expectatiem 

that they w'ould be obeyed.^2 

Pharmacist in charge of store. W'here a reg¬ 
istered pharmacist is employed and placed in charge 
of a drug store, he becomes personally liable for 
the statutory penalty if he permits a person who 
is not a registered iiharmacist to vend drugs, med¬ 
icines, or poisons.^® 

A corporation may be prosecuted for operating 
a drug store without a permit.'*'^ 

b. Penalties Recoverable 

Cumulative penalties may be recovered for separate 
and distinct transactions of sale; but a pharmacist is 
liable for only one penalty where several articles are 
Illegally sold to the same person as part of one transac¬ 
tion. 

Where the statute authorizes the recovery of a 
penalty for “every” violation of the act, cumula¬ 
tive penalties may be recovered if the transactions 
of sale are distinct and separate;^® but where sev- 


31. Pa—Soble v State Board of 
Pharmacy, 49 Dauph Co 145 

Fixing fees 

Under an act empowering the 
board to fix a fee for the required 
certificate for druggists, the board 
is not authorized to fix the fees 
arbitrarily or to disci iminate be¬ 
tween individuals —I^eople v Moor¬ 
man, 49 NW. 263, 86 Mich 433 
30. Pa—In re Hospital Pharmacists, 
35 Pa.Co 328. 

19 C.J. p 776 note 94. 

33. Ky —King v. Kentucky Bd of 
Pharmacy, 169 S W. 600, 160 Ky 

74 

34 . La.—Monnier v. Godbold, 40 So 


604, 116 La 165, 5 L R A.,N S., 

463. 

35. La—Monnier t. Godbold, su¬ 
pra. 

36. Ky—^King v. Kentucky Bd of 
I’harmacy, 162 S W. 561, 157 Ky 
52. 

14 CJ p 49 note 1 [j]. 

37. Pa—Commonwealth v. Johnson, 
22 A 703, 144 Pa 377 

19 C.J p 776 note 6. 

38. Mo —State v. Workman, 75 Mo 
App 454. 

39. Iowa —State v. Norton, 26 N W 
842, 67 Iowa 641. 

19 C J p 776 note 8. 

40. N.Y—State Bd. of Pharmacy v. 
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Bellinger, 122 N Y.S. 651, 138 App 
Div 12 

19 C J. p 777 note 9. 

41. Minn—State v. Robinson, 66 N. 

W. 594, 55 Minn 169 

43. N Y —^Westche.ster County v. 
Dressner, 48 N Y.S. 963, 23 App. 
Div 215. 

43. Ill—Haas v. People, 27 Ill App. 
416 

44. Ind —Carroll Perfumers v 

State, 7 NE2d 970, 212 Ind. 466. 

19 C J p 776 note 6 [a] (2). 

45. N Y.—State Bd. of Pharmacy ▼. 
Bellinger, 122 N.Y S. 651, 13.8 App. 
Div. 12 

19 C.J. p 777 note 13. 



28 C.J.S. 


DRUGGISTS 


§ 5 


eral articles are illeg^ally sold to the same person 
as a part of one transaction, the pharmacist is not 
liable for a separate penalty for each article sold 
but only for one penalty.^® 

c. Defenses 

In a prosecution for keeping a pharmacy or com¬ 
pounding prescriptions without being registered or li¬ 
censed, it is a defense that defendant is entitied to regis¬ 
tration and has paid his fee, but not that there was 
no board of pharmacy. 

In a prosecution for keeping: a pharmacy or for 
compounding prescriptions without being registered 
or licensed, it is a defense that defendant is enti¬ 
tled to registration and has paid his fee, the board 
having been dilatory in issuing his certificate,^^ 
but It IS no defense that there was no board of 
pharmacy, as defendant could have compelled the 
api>ointinent of such a board,and under a stat¬ 
ute requiring a druggist to make a statement to 
the state board of pharmacy showing what licensee 
IS in charge of his store, etc, the payment of the 
required fee is no defense to a pniceeding to recov 
er the penalty prescribed by the act, when not ac¬ 
companied by the required statement 

Amendment of statute pending trial. The right 
to recover the penalty is lost when, during the 
pendency of the action for a recovery thereof, the 
Statute is amended so that it is no longer a viola¬ 
tion of the law for a person not a registered phar¬ 
macist to sell the article which was the basis of 
the action against defendant.^^ 

d. Parties 

An action for a penalty may be brought in the name 
of the state board of pharmacy, and need not be in the 
names of the individual members. Two defendants may 
be indicted Jointly for retailing drugs and medicines with¬ 
out a license. 


Under a statute providing that the penalty pre¬ 
scribed for a violation thereof may be recovered 
in an action in the name of the state board of phar¬ 
macy, the action may be brought in the name of 
the board itself, and need not be brought in the 
names of the individuals who compose it.®^ Two 
defendants may be indicted jointly for engaging 
in the business of retailing drugs and medicines 

without a license.52 

e. Indictment or Complaint 

In a prosecution or action for violation of a druggist 
registration statute, every element of the offense or cause 
of action must be accurately and cfearly stated in the in¬ 
dictment or complaint; an indictment setting out the 
offense in the words of the statute is usually sufficient. 
An exception must be negatived by averment only if a 
part of the description of the offense. 

In a prosecution or action for violation of a stat¬ 
ute relating to registration or license of druggists, 
every element of the offense or cause of action 
must be accurately and clearly stated in the in¬ 
dictment or complaint.S3 

An indictment setting out the offense in the words 
of the statute is usually sufficient,at least where 
It makes a sjiccific application of the terms of the 
statute to the case in hand but an indictment al¬ 
leging that the accused violated the pharmacy act by 
selling certain articles is insufficient, as it merely 
charges a conclusion of law In one jurisdiction, 
where the action ffir the penalty is commenced in 
a justice’s court, a formal complaint has been held 
not necessary 

Repeating allegations in different counts; du- 
plicity. Where the com])laint contains a prelim¬ 
inary allegation setting forth the capacity of plain¬ 
tiff to sue. It IS not necessary that such allegation 
should be repeated in each of several counts,®® 


46. N Y.—State Bd. of Pharmacy v. 
Bel linger, supra. 

19 C .1 p 777 note 14. 

47. Ill —Carberry v People, 39 Ill. 
App 506 

48. NY —People v. Rontcy, 4 N Y S 
235, 6 NYCr 240. afflmied 22 N 
E 1128, 117 NY. 624 

49. N Y —Bigelow v Drummond, 90 
NYS 913, 98 App Div. 499, revers¬ 
ing 87 NY.S 681, 42 Misc 617 

50. N Y —Westchester County v 

Dressner, 48 N Y S 953, 23 App Div 
215 

51. N Y —State Board of Pharmacy 
V. Bellinger, 122 N.Y.S. 651, 138 
App Div 12 

62. N H —State v. Forcier. 17 A. 577, 
416 N.H 42. 

19 C J p 777 note 20. 


53. Cal —^People' v Garcia, 32 P 2d 
445, 1 Cal App 2d. Supp., 761. 

19 C J. p 777 note 22 
Goimts charging defendant, as 
“manager** of store, with permitting 
sale of drugs by other than regis¬ 
tered pharmacist or assistant phar¬ 
macist, was sufllciont under section 
prohibiting any person from permit¬ 
ting sale of drugs in “his" or “her" 
store by other than registered phar¬ 
macist or assistant pharmacist — 
People v McClain, 33 P 2d 710, 2 Cal 
App 2d, Supp , 751—^People v Arthur, 
32 P2d 1002, 1 Cal App 2d, Supp, 

768 

Prior conviction 

Under a statute providing that, on 
conviction of a violation of the drug¬ 
gist act for a second offense, in addi¬ 
tion to the line accused shall have 
his certificate of registration as a 
pharmacist revoked, to authorize 

509 


such revofation the previous convic¬ 
tion must be charged in the indict¬ 
ment—State V Watts, 74 S W. 376, 
101 Mo App 666 

Nonsuit held properly refused 

N J —Kratky v. Board of Pharmacy 
of New Jersey, 147 A. 726, 7 N J 
Mist 970. 

54. Ind —Carroll Perfumers v State, 
7 NE2d 970, 212 Ind 455. 

19 C.J. p 777 note 23 

55. Mo —State v. Crooker, 8 S.W. 
422. 95 Mo 389. 

56. Puerto Rico —People v ViHa- 
fana, 17 Puerto Rico 299 

57. Ill —Cook v. People, 17 N E. 849. 
125 Ill. 278. 

58. N.Y.—Bigelow v Drummond, 90 
I N.Y S. 913, 98 App.Div. 499, revers- 
I ing 87 N.YS. 681, 42 Misc. 617. 
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and where the complaint contains several counts, 
each for the violation of the same statute, but for 
different years, plaintiff may refer to certain para¬ 
graphs by number, instead of realleging the aver¬ 
ments of such paragraphs at length.An indict¬ 
ment for keeping a pharmacy without being reg¬ 
istered is not void for duplicity, although it charg¬ 
es that defendant, not being a registered pharma¬ 
cist, “did unlawfully open and conduct a certain 
pharmacy,“ and not being registered “did unlawful¬ 
ly keep open shop for retailing medicines,” etc.®® 

Ncgativvng exceptions of statute. Where an ex¬ 
ception or proviso is a part of the description of 
the offense, it must be negatived by an averment 
in the indictment but where its operation is 
merely to take certain persons or acts out of the 
general prohibitory words of the statute and the 
elements of the offense can be accurately and clear¬ 
ly defined without reference thereto, a negative 
averment is unnecessary.®^ 

f. Evidence 

In a prosecution or action for violation of a druggist 
registration statute, defendant has the burden of proving 
that he or a person in his employ was a registered phar¬ 
macist, or of proving that he is within an exception to 
the statute. 

Burden of proof. In a prosecution or action for 
violation of a statute relating to registration or 
license of druggists, the burden is on defendant to 


show that he or a person in his employ was a reg¬ 
istered or licensed pliarmacist, an averment to the 
contrary being otherwise taken as true.®* De¬ 
fendant also has the burden of proving that he is 
within an exception to the statute, as he claims,®^ 
as by showing that he is a registered or licensed 
physician,®® or that the article sold was a pro¬ 
prietary medicine within the statutory exception.®® 

Admissibility. In particular proceedings of this 
nature, e\ idc nee has been held admissible®*^ or in¬ 
admissible.®^ 

Weight and sufficiency. In particular proceed¬ 
ings of this nature, the sufficiency of evidence ad¬ 
duced on several issues has been adjudicated.® 

g. Trial 

In an action for violation of a druggists' registration 
statute, a directed verdict is proper where the facts are 
undisputed. It is proper to ieave to the Jury the ques¬ 
tion whether particular articles sold are domestic reme¬ 
dies. The verdict must be sufficient to warrant the 
entry of a judgment thereon. 

In an action for violation of a druggists’ reg¬ 
istration statute, the direction of a verdict is proj)- 
cr where the facts or evidence are undisputed.”^* 
Where a statute prohibits the sale of drugs, but ex¬ 
pressly permits the sale of domestic remedies, b\ 
one not a registered pharmacist, it is proper to 
leave to the jury the (piestion whether particular 
articles sold arc domestic remedies 


59. XT.—Bigelow v. Drummond, su¬ 
pra 

GOi N y — People \ Rontev, 4 N Y S 
235. 6 N Y Cr. 249, affirmed 22 N E 
1128, 117 N Y 624 

61. Mo—State v Hamlelt, 107 SW 
1012, 129 MoApp 70 

19 CJ p 778 note 30 

62. Cal —People v Garc la 32 P 2d 
445, 1 Cal App 2d, Supp. 761 

19 CJ p 778 note 31 

63. Cal —People v McClain, 33 P. 
2d 710, 2 Cal App 2d. Supp 751 

19 C J p 778 notes 32, 33 

64. Cal—People v. Garcia 32 P.2d 
445. 1 Cal App 2d, Supp 761 

19 CJ p 778 note 35. 

All elements of exception must be 
proved—People v McClain, 33 P 2d 
710, 2 Cal App 2d, .Supp 751 

65. N.Y.—Suffolk County v Shaw, 
47 N.Y S 349. 21 App Div. 146. 

66 . Cal—^People v McClain, 33 P 
2d 710. 2 Cal App 2d, Supp 751 

67. Particular evidence 

(1) Evidence of contents of bot¬ 
tles in prosecution for dispensing 
drugs and medicines without luense 
was held admissible, where witness 
aaid he determined contents —Krat- 


ky V Board of I’harmaty of New 
Jersey, 147 A 726, 7 N J Misf 970 

(2) In prosecution for unlawfull> 
selling drugs, refusal to permit pro«>f 
of custom of unregistered emplo\ets 
to make sales under direct super\ i- 
sion of registered pharmacists was 
held prejudicial error—People v 
Pereles, 12 P 2d 1093, 125 Cal App 
Supp 789 

68. Interference with physician’e 
practice 

Even though the pharmacy act pro¬ 
vides that It shall not interfere with 
any practicing physician’s dispensing 
his own medicines or supplying his 
patients with such artl< les as may 
seem pioper. and defendant sets up 
the defense that he is a practicing 
physician, the question as to wheth¬ 
er the enforcement of the act might 
interfere with his practice as a phy¬ 
sician is immaterial, and therefore it 
is not error to reject evidence bearing 
thereon —State v. Evans, 110 N.W. 
241, 130 Wis 381 

69. IBvidenoe hM snllloient 

(1) To show identity of de£e|idants 
as violators of a statute regulating 
the practice of pharmacy —lioard of 
Pharmacy of State of New Jerse> v 
Stockton. 143 A. 764, 6 N J.Misc. 1109. 
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(2) To show commi.ssion of the 
offense of selling drugs as itinerant 
vendors without a license—State \ 
Steward, 116 N W. 693, 138 Iowa 536 

(3) To show that c'ssence of pep¬ 

permint and sweet spirits of niter 
weie medicines.—Board of Pharmac> 
of State of New Jersey v Hut chin. 
160 214, 10 N.J Misc. 641 

Evidence lield insnfficient 

(1> In a prosecution for unlawful¬ 
ly operating a retail drug store, evi¬ 
dence as to the unlawful fllling of 
prescriptions was Insufficient to sus¬ 
tain a ctinvlction—Erwin v State, 
200 P 250. 19 OklPr 297 

(2) In prosecution for violating 
Pharmacy Act by permitting sale 
of aspirin by unregistered person, 
evidence did not show that aspirin 
.sold was proprietary mc>di( ine with¬ 
in exception staled by statute.—Peo¬ 
ple V. McClain. 33 P 2d 710, 2 Cal 
App.2d, Supp 751 

70. N.J.—Board of T*harmacy of 
State of New Jc*rsey v. Hutchin, 
160 A. 214, 10 N.J Misc. 641—Board 
of Pharmacy of New Jersey v. 
Abramoff, 141 A. 687, 6 N.J Misc. 
437. 

71. Ill.—People V. Fisher, 83 Ill. 
App. 114. 
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The verdict must be sufficient to warrant the en- 
tiy of a judgement thereon.^2 Where the verdict 
is insufficient, and a judgment is entered thereon 
by the clerk without an order of the court, appli- 
CAtion for relief must be made in the first instance 
to the trial court 

§ 6. Conduct of Business 

a. In general 

b. Degree of care and skill required 

c. Warranties 

d. Prescriptions 

a. In General 

A druggist must so conduct his business as to avoid 
acts dangerous to others' lives. 

The law imposes on a druggist the duty so to 
conduct his business as to a\oid acts m their na¬ 
ture dangerous to the liv^es of others 

The sale and prescription of patent medicines as 
constituting the practice of medicine is considered 
in the C.J.S. title Physicians and Surgeons § 10, 
also 48 C J. p 1078 notes 74-76 

b. Degree of Care and Skill Required 

(1) Care 

(2) Skill 


(1) Care 

A druggist has the duty of exercising a degree of care 
commensurate with the dangers involved, that is, the 
highest practicable prudence and vigilance, and the use 
of the most reliable safeguards, consistent with the rea¬ 
sonable conduct of the business; but he need not use 
extraordinary care or a higher degree of care than Is 
ordinarily used by other qualified druggists. 

The legal measure of the duty of a druggist 
toward his patron is properly expressed by the 
phrase “ordinary care” when considered with ref¬ 
erence to that special business.As applicable 
to such business, it calls for a degree of vigilance 
and prudence which is commensurate with the dan¬ 
gers involved,^® and this has been defined to be 
the highest practicable degree of prudence, thought¬ 
fulness, and vigilance, and the use of the most ex¬ 
act and reliable safeguards, consistent with the rea¬ 
sonable conduct of the business,, in order that hu¬ 
man life may not constantly be exposed to the dan¬ 
ger flowing from the substitution of deadly poison 
for harmless medicine."^ However, a druggist 
need not use extraordinary care or a higher de¬ 
gree of care than is ordinarily used by other qual- 
ifitd druggists.'^’* 

Partuiiliir duties. A druggist has the duty to 


72. IVIinn—Stale v Currie, 75 NW 
7472 Alinn 403 

19 rj p 77S note 39 

73. Minn—State v Currie, supra 

74. Ala—Marlin V Manning:, 92 So 

099 207 Ala 360. quoling; Corpna 

Juris. 

\ Y —Thomas v Winche.ster, Q K Y 
397, 57 Ami) 4 55 

X (’•—Sprv V Kis« r, 102 SE 70S, 
710 179 NC 417, quoting: Corpus 

Juris. 

V.i—Hig:hland Pharmacy v While*, 
131 SE 198, 199, 144 Va 106. 44 
' L R 1478, quoting: Corpus Juris. 
19 CJ p 781 note 87. 

75. Ala—McOahey v Albritton. 107 
So 751. 214 Ala 279 citing: Corpus 
Juris —Marlin v Manning:. 90 So 
6.59. 660. 207 Ala 360. citing Corpus 
Juris. 

Ill—.lones V. Walgreen Co, 26.5 Ill 
App 308 

Ky —Ohio County Drug Co v. How¬ 
ard. 256 SW 70.5. 707, 201 Kv 346. 
31 ADR 1355, quoting Corpus Ju¬ 
ris. 

Tox—Dunlap v Oak Cliff I»harmacy 
Co, Civ App. 288 SW 236 
19 CJ. p 778 note 41. 

Usual test iu uegrlig-euoe actions 
The test of reasonable care usual¬ 
ly applied in actions of negligence 
would apply in measuring the drug¬ 
gist’s legal responsibility to a buyer 
injured by the use of an article sold 
—Willson V. Faxon, 122 NYS 778, 


138 AppDiv 359. reversing 117 N 
Y S. 361, 63 Mi.s< .561—19 CJ p 781 
note 94 

76. Ala —McOahey v Albritton, 107 
So 751 214 Ala 279, <iting Corpus 

Juris —Martin v Manning 90 So. 
659, 660 207 Ala 360, citing Cor¬ 

pus Juris. 

Ill—Jones V Walgreen Co, 26.5 Ill. 
App 308 

K> —Ohio County Drug Co \ How¬ 
ard, 2.56 S W 705. 707, 201 Kv 

346 31 ALK 1355. quoting Cor¬ 

pus Juris. 

La —Trumbatun v Katz & Resthoif, 
158 So 16. 19. 180 La 915, revers¬ 
ing App, 154 So 58, citing Corpus 
Juris —Marigny v Dejiue, App, 172 
So. 808 

Minn —Tiedje v' Haney, 239 N W. 611, 
184 Minn 56'» 

NC—Spry v Kiser, 102 SE 708. 179 
NC 417 

Tex —Dunlap v Oak Cliff Pharmacy 
Co , Civ App , 288 S W 236 
Va—Highland Pharmacy v White 
131 SE 198, 44 ALR 1478, 144 
Va 106 

19 CJ p 779 note 42 
Sigli degree of care 

(1) “A high degree of care and 
caution is called for by the peculiar 
and dangerous nature of such busi¬ 
ness '*—^Watkins v Jacobs Pharma¬ 
cy Co, 171 SB 830, 831, 48 Ga.App 
38. 

(2) “All persons engaged in han- 
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dllrig and dispensing drugs . , 

art bound to ext rcise . , that 

high d^'giee of care which a verj 
prudf'nl and cautious person would 
ext rcise under Iht* same or similar 
t irt umstances in that business’^— 
Pt.ivy V Hardin. Tex Civ App., 288 
SW 588, 589 

77. Ala—Corona Coal Co v Sexton, 
105 So 716. 21 Ala App 51, cer- 
littrari denied Ex parte Corona Coal 
Co 10.5 So 718. 213 Ala 554 

Ill—Jones V Walgreen Co, 265 Ill 
\PP 308 

Knn —Fubs v Barber, 36 P 2d 962 
140 Kan 373 

Kv—Ohio Countv Drug Co v. Hou- 
aid. 2.56 SW 705. 707, 201 Ky .346. 
.31 A L R 1.1.5.5, quoting Corpus Ju¬ 
ris. 

Ohm—Taugher v Ling, 187 N.E 19. 
127 Ohio St. 142 

Tex—Dunlap v Oak Cliff Pharmacy 
Co, Civ.App, 288 SW 236 
Wash —Martin v. Bartell Drug Co . 

281 P 96. 155 Wash 317. 

Wis—Hoar V Rasmusen, 282 N.W 
652, 229 Wis 509. 

19 C J. p 779 note 43 

78. Ky—Ohio County Drug Co v^ 
Howard, 256 S.W 705, 707 201 Kv. 
346. 31 ALR 1355, quoting Cor¬ 
pus Juris. 

Me—Tremblay v. Kimball, 77 A. 
405. 107 Me 53. 29 L R A .N S . 900. 
AnnCaal912C 1215 
Ohio—Taugher v Ling, 187 N.E 19. 
127 Ohio St. 142. 
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make an inquiry as to the purpose for which the 
article is wanted,*^® to know the purpose of ar¬ 
ticles which he sells,to advise the purchaser of 
the possible injurious effect of the article,*^ and 
to employ persons who are capable of discriminat¬ 
ing between the various articles.*^ 

(2) Skill 

A druggist is required to have only the reasonable 
degree of skill and learning ordinarily possessed by other 
druggists in good standing or deenned competent. 

A druggist is not required to have skill and ex¬ 
perience equal to those of the most eminent in 
his profession he is required to have only that 
reasonable degree of learning and skill which is 
ordinarily possessed by other druggists in good 
standing as to qualifications in similar communi¬ 
ties,*^ or by those esteemed competent in their 
business.*® 

c. Warranties 

The rule of caveat emptor does not apply to a sale of 
drugs; a druggist impliedly warrants the good quality of 
the drug sold, that the article is of the kind he contracted 
to sell, and, as to a sale on a prescription, that he used 
due and proper care and skill. 

The rule of caveat emptor is not applicable to a 
sale of drugs b}" either a retail*® or a manufactur- 
ing*7 druggist. Thus, a druggist undertaking to 
sell a certain drug to a customer impliedly war¬ 
rants the good quality of the drug sold,** that the 
article sold and delivered is of the kind he con¬ 
tracted to scll,*^ that It is what he represents it to 
be,®® and, if the sale is on a prescription, that he 
possesses the ordinary skill of a druggist,®i that 
he used due and proper care,®2 and that the proper 


medicines, and none other, were used in mixing 
and compounding.®* 

Suitability for particular purpose. Where a cus-. 
tomer asks for a drug for a particular specified 
purpose, the druggist impliedly represents that the 
drug which he sells is suitable for that purpose.®^ 

d. Prescriptions 

A druggist Is not obliged to fill any and all prescrip¬ 
tions, but may refuse to fill one for good reason. He 
must comply with a statute providing for the filing of all 
prescriptions and their production m court or before the 
grand Jury when required. While a person depositing a 
prescription with a druggist has a qualified right to use 
it, as between the druggist and third persons the druggist 
is entitled to it. 

To fill a prescription is to furnish, prepare, and 
combine the requisite materials in due proportion 
as prescribed.®® A druggist is not obliged to fill 
any and all prescriptions,®* but may properly re¬ 
fuse to fill one for good reason, as where he has 
cause to suspect that the yihysician erred ,®'^ and 
whether a druggist should refuse to fill a pre¬ 
scription because the dose is unusual depends on 
ordinary care in view of the nature of the busi¬ 
ness ®* If the prescription of a jihysician is il¬ 
legible, or there is doubt as to what drug is really 
intetided, it is the duty of the druggist filling the 
prescription to take every reasonable precaution 
to avoid making a mistake.®® 

Preservation and production. The chief purpose 
of the preservation of prescriptions, in accordance 
with a statute requiring druggists to keep all jire- 
scriptions, numbering and filing them in order, and 
to produce them in court or before the grand jury 
when required, is that they may be used by courts 


79. La.—Trumbaturi v. Katz & 
Beslhoff. 158 So. 16, 180 La. 915. 
reversing-, App, 154 So 58. 

80. Ala—Tucker v. Graves, 88 So. 
40, 17 Ala App. 602. 

81. Kan —Fuhs v. Barber, 36 P.2d 
962, 140 Kan 373 

82. Ala —Tucker v. Graves, 88 So. 
40, 17 Ala App. 602 

83. Me —Tremblay v Kimball, 77 
A. 405. 107 Me 53, 29 L R A .N S.. 
900. AnnCasl912C 1215 

Ohio —Taugher v Ling. 187 N E. 19, 
127 Ohio St. 142. 

84 . Me—Tremblay v Kimball, 77 

A. 406, 107 Me 5.3. 29 L R.A.,N S.. 
900, AnnCasl912C 1215 

85. Ohio —Taugher v Ling, 187 N. 

B. 19, 127 Ohio St 142 

86 . Ga. — Watkins v. Jacobs Phar¬ 
macy Co, 171 SE 830, 831, 48 Ga 
App 38. 

19 C J p 779 note 48 

‘*The legal doctrine caveat emptor 
should In cases of vendors of drugs 


be caveat vendor.'*—^Watkins v Ja¬ 
cobs Pharmacy Co, supra—19 C T 

p 779 note 48. 

87. Ohio—Hechler v. Make-Man 
Tablet Co., 16 Ohio Cir.Ct ,N S , 
235. 

88. Ky—Fleet v. Hollenkcmp, 13 
B.Mon 219, 56 Am D. 56.3 

89. Ga—^Watkins v. Jacobs Phar¬ 
macy Co., 171 SE 8.30, 48 C;a.App 
38. 

Mo.—Hendry v Judge & I>olph Drug 
Co, 245 SW 358, 211 Mo App 

166. 

19 C J. p 779 note 61. 

98, Va—Highland Pharmacy v. 
White. 131 SE. 198, 144 Va. 106, 
44 A.LR 1478 

91. N.T —Beckwith v. Oatman, 43 
Hun 265. 

92. N.Y.—^Beckwith v. Oatman, su¬ 
pra. 

93. Ky.—Fleet v. Hollenkemp, 13 B 
Mon. 219, 56 Am.D. 563. 
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94. NM—^Wilcox V Butt's Drug 
Stores, 35 1* 2d 978. 9X0, 38 NM 
502, quoting Corpus Jhris. 

19 C J. p 782 note 5. 

95. Ga—Ray v Burbank, 61 Ga 
505, 34 AmR. 103. 

96. Ill —Jones V. Walgreen Co , 265 
Til App. 308. 

La—Tarleton v Lagarde. 16 So 180 , 
46 La Ann. 1368, 49 Am S R. 353. 
26 LRA 325. 

97. Ill—Jones v. Walgreen Co, 265 
Ill App. 308. 

La—Tarleton v. Lagarde, 16 So 180, 
46 La Ann 1368, 49 Am S R 353, 
26 LRA 325. 

19 CJ p 779 note 65. 

98. Md.—People's Service Drug 

Stores V. Somerville, 158 A. 12, 161 
Md 662. 

99. Conn —Tombari v. Connors, 82 
A 640, 85 Conn. 231, 39 L R.A ,N. 
S. 274. 

Ill—Jones V. Walgreen Co., 265 Ill. 
App. 308. 
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and grand juries in their endeavors to control and 
regulate the sale of injurious articles and in the 
investigation of matters of public concern,^ and 
in these respects prescriptions become public and 
not private papers and the druggist is merely their 
custodian 2 A statute requiring a druggist to keep 
and file prescriptions received and to be produced 
before the grand jury or in court when lawfully 
required does not violate a constitutional provision 
that no person shall be required to furnish evidence 
in a criminal case against himself.^ 

Right to. While the jierson depositing a pre¬ 
scription with a druggist has a qualified right to 
use it,^ as between the druggist and third persons 
the druggist is entitled lo it,^ and may transfer it 
to another ^ A druggist who refuses to deliver 
the meelicincs called for in the prescription has no 
right lo retain the prescription in his possession aft¬ 
er demand 

§ 7. Validity of Contracts 

A person who engages in the practice of pharmacy, or 
conducts a drug store, without being registered or li¬ 
censed as required by law, cannot recover on contracts 
made by him in furtherance of such practice. 

In accordance wuth the general rules governing 
the legality of contracts entered into in violation 
of statutes requiring a license to engage in certain 


professions or businesses, as treated in the C.J.S. 
title Licenses § 59, also 37 C.J. p 259 note 48-p 261 
note 83, 13 C.J. p 423 note 86, one engaged in the 
practice of pharmacy,* or as an apothecary,® or 
who opens or keeps a drug or apothecary storc,^® 
without being registered or licensed as required 
by law’^, cannot recover on contracts made by him 
m furtherance of such practice, as for drugs sold 
or services rendered On the other hand, an insur¬ 
ance policy on a stock of drugs kept for sale by an 
unregistered pharmacist is not void, as the owner 
may employ a duly registered pharmacist to con¬ 
duct his busincss.il 

Particular contracts relating to the sale of drugs 
or other articles handled by drug stores have been 
held validi 2 qj- mvalid.i® 

§ 8. Civil Liabilities 

A druggist who is negligent in performing his duty 
IS liable for damages to any person injured as a proxi¬ 
mate result, but is not necessarily responsible for an 
error of judgment consistent with ordinary care and skill., 

y 

It has been broadly declared that m theory"^ a 
dniggist IS liable only if he is negligent.!^ A ci/rug- 
gist who IS negligent in the performance on his 
duty IS liable for damages to any person injured 
thereby,15 when his act is the proximate c»use of 


1. Mo—stale v Davis, 18 SW 804, 
108 Mo 666, 82 Am S R 640 
Subpoena duces tecum, under such 

statute, should not require the diUK- 
Si«?t to produce all prest ript ions com¬ 
pounded between cert.iin dates, but 
should specify the kind of prescrip¬ 
tions or of what doctor—State v 
lirajjB-, 51 Mo App 334 

2. Mo—State v Da\is, 18 S W. 894, 
108 Mo 666, J2 ArnSR 640 

3. Mo--St.ite V Davis, supia. 

1‘) CJ p 779 note .58 

4. Tex —Stuart DruK C’o v Hirsch, 
Ci\ App, 50 SW .583. 

5. Tex —Stuart Drug Co v. Hirsch, 
supra 

19 C.T p 779 note 60. 


6 . Tex —Stuart Drug Co. v. Hirsch, 
supra 

19 C .1 p 779 note 61. 

7. Miss—White v McComb City 
Drug Co, 38 So. 739. 86 Miss 498, 
4 Ann Cas 518 

19 C J p 779 note 63 

8. Iowa—Hoxso> v Baker, 246 N 
W 653, 216 Iowa 85 

19 C J. p 780 note 71 

9. S.C.—^Westmoreland v, Bragg, 
20 SC.D 414 

19 C J p 780 note 72. 


Hk Ga —Taliaferro v. 
Ga. 150. 

28 C J.S.—33 


Moffett, 64 


11. Iowa—Krb v German Ins Co, 

68 NW 701, 99 Iowa .198 

12. Sale of contraceptives 

New Yotk law authoriTied sale bv 
manufulurcr in good faith of con- 
trateptivcs to druggists or dealers 
in medical supplies without physi¬ 
cian’s order, unless rn.anufacturer is 
in complicilv with druggists' inten¬ 
tion to r«>sell illegally —Youngs Rub¬ 
ber Corporation v C I Lee & Co, 
C C A N Y" , 45 F 2d 103 

Contract against liability for negli¬ 
gence 

Contract of seller of hog vaccine 
guaranteeing manufacture according 
to government legulalions was not 
invnlid, as ccmlract against liability 
foi ‘negligence”—Howard v United 
Serum Co, 211 NW 419, 202 lowni 
822 

13. Sale of misbranded and inferior 

drugs ^ 

In an action of assump'^it for < er- 
taln drugs sold and delivered in in¬ 
terstate commc'rce, an aflidavil of de¬ 
fense is sufficient which avers that 
the drugs ware misbr.anded under the 
federal Food and Diug Act and did 
not have the strength required hy 
the United States Pharniacopteia. and 
the sale is void —Digestive Fermi nts 
Co V Amerit'an Chemical Laboia- 
tories, 80 Pa.Super. 373. 


14. Ohio —Taugher v Lingj, 187 N. 

R 19, 127 Ohio St 142 | 

I’rivity of contract as affec^ng right 
of recovery see infra 5 o/b 
Warranties of druggists sele supra § 
6 c ) 

Xiiability for slightest negjugence 
Where a letailer fills a \ptescrip- 
tion or buys in bulk and boUtles the 
drug and places his own lalnel on it, 
he IS liable for any injury rtesulting 
from the use of sue h drug elm proof 
of the slightest negligene e 4—High¬ 
land T’harmacy v White, 1.3\l S.E. 
198. 144 Va 106. 44 A L R. 14718 

15. Ala—Mai tin v Mannin^^ 92 
So 659, 207 Ala. 360, quoting jCor- 
puB Juris. 

Mo—Hendry v Judge & Dolph Drug 
Co. 245 S.W. 358, 211 Mo App. 

166 

N —Spry V Kiser, 102 SE 708, 
710, 179 N.C. 417, quoting Corpus 
Juris. 

Ohio--Meyer V. Flanne*ry, 18 Ohio 
N.P .N S . 361 

Va—Highland Pharmacy v White, 
121 S E 198, 199, 144 Va 106, 44 
A L R. 1478, quoting Corpus Juris. 
19 C J p 780 note 75. 

Survival of actions against drug¬ 
gists see the C.J.S. title Abatement 
and Revival § 145 f 
HanOling poisonous drugs 

(1) Druggists are liable for dam- 
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such injury;^® but such neg^ligence does not re¬ 
lieve the purchaser from the exercise of reason¬ 
able care and caution in the use of drugs pur¬ 
chased. 

A druggist is not necessarily responsible for an 
error of judgment consistent with ordinary care 
and skill.^* The degree of care and skill required 
of a druggist in the conduct of his business is con¬ 
sidered in § 6 b supra. 

§ 9. - Negligence 

a. What constitutes negligence 

b. Privity of contract as affecting recov¬ 

ery 

c. Negligence of employee 

a. What Constitutes Negligence 

(1) Failure to observe statutory regula¬ 

tions 

(2) Delivering deleterious for harmless 

drug 

(3) Sale of patent or proprietary medi- 

'• cine 


(4) Failure to notify customer of dan¬ 

gerous character of drug 

(5) In filling prescriptions 

(6) Giving drug for particular purpose 

(1) Failure to Observe Statutory Regula¬ 
tions 

A druggist’s failure to observe the precautions pre¬ 
scribed by statutory reguiationSf as with respect to label¬ 
ing, constitutes negligence. 

Where a statute of a public character prescribes, 
in regard to a certain class of persons, precautions 
for the health and safety of others, the failure of a 
druggist to observe such statutory regulations is 
per se neglect of duty as well as want of care,^®^ 
and gives a right of action to any person within 
the scope of the intended benefit who by reason 
of such neglect suffers damages of the kind intend¬ 
ed to be provided against.^® 

Labeling. The failure of a druggist to perform 
the statutory duty of placing a proper label on 
drugs sold or offered for sale constitutes negli- 


agres resulting: from their neg:lig:ent 
Kandli^ng: of poisonous drugs, even in 
absence of special statutory regula¬ 
tion reiiuiring them to obtain and re- 
eford Infformation as to intended use 
of such .drugs dispensed by them — 
Trumbatiin v. Katz & Besthoff, 158 
So. 16, 180 La. 915, reversing, App., 
154 So. 5«. 

(2) Under a statute providing that 
a druggisit shall be responsible for 
the quality of all drugs sold by 
him, qual ity includes poisonous char¬ 
acter—T ledje v Haney, 239 N.W 
611, 184 Minn. 569 

Uability of vaedne manufactnrar 

A manufacturer of \accine could 
be liable for infection, if infection 
was caused by infection of the serum 
before' it was placed in ampuls, or 
by failure properly to seal ampuls, 
but c/Ould not be liable for injuries if 
infeiction occurred through neglect in 
handling serum or sterilizing needle. 
—liaudenbach v Schwerdtfeger, 230 
N.Y.S 640, 224 App Dlv. 314, error 
dismissed Baudenbach v Schleslnger, 
166 N.E 322, 250 N Y. 555. 

Xnjary to imbeoile or infant 

“A druggist can no more escape 
liability to a parent for placing a 
poison in the hands of an Imbecile 
who IS of age. where injury or death 
results from the use of it, than he 
could if he had placed it in the hands 
of an infant, if the infant had swal¬ 
lowed it and died as a result.”— 
Trumbaturi v Katz & Besthotf. 158 
Bo. 16, 19, 180 La 915, reversing, 
App., 154 So. 68. 


Pnrehasar paying by note for 

drugs is not thereby estopped from 
recovering damages —Crouch v 
National Live Stock Remedy Co, 217 
N W. 557, 205 Iowa 51. 

16. Ala—^Watkins v Potts, 122 So 
416. 219 Ala 427, 65 A L R 1097— 
Corona Coal Co v Sexton, 105 So 
716, 21 Ala App 51, certiorari de¬ 
nied Ex parte Corona Coal Co , 105 
So 718. 213 Ala 554. 

La.—Trumbaturi v Katz & Besthoff, 
App, 154 So. 58, reversed on oth¬ 
er grounds 158 So 16, 180 La 915 
Md —People's Service Drug Stores v. 
Somerville, 158 A. 12, 161 Md 

662 

Neb—McKibbin v. Bax, 113 N W. 
158, 79 Neb. 577. 126 Am S R 677, 
13 LRA..N.S.. 646. 

Ohio.—Taugher v. Ling, 187 N E 
19, 127 Ohio St. 142 
S D.—Murphy v Sioux Falls Serum 
Co.. 195 NW 835, 47 S D. 44. 

Tex —Peavy v. Hardin, Civ.App , 288 
SW 588—Dunlap v. Oak Cliff 
Pharmacy Co., Civ.App, 288 S W. 
236 

Acts held not proximate oanne 

(1) Father's drinking of carbolic 
acid, not sale thereof to minor son, 
was proximate cause of father's 
death —Riesbeck Drug Co v. Wray, 
170 NE 862, 94 Ind App. 615. 

(2) Druggist was not liable for 
failure to label box that oontalned 
strychnine “poison” as required by 
statute, where such failure was not 
proximate cause of injury result¬ 
ing when purchaser took overdose of 


strychnine —People’s Service Drug 
Stores v. Somerville, 158 A. 12, 161 
Md 662. 

17. Ill —Ankenbrandt v. Joachim, 
173 Ill App 158. 

18. Ill —^Jones v. Walgreen Co., 265 
111 App 308 

Me—Tremblay v Kimball, 77 A, 
405, 107 Me 53, 29 L R A ,N.S , 900, 
AnnCasl912C 1216. 

19. Ky —Sutton v. Wood, 85 S.W. 
201, 120 Ky 23, 27 Ky L. 412, 8 
Ann Cas 894. 

Or—Coodwin v. Rowe, 135 P 171, 
67 Or 1, Ann Cas.l916C 416 

“Vegligonce per ee” 

Ohio—Taugher v. Ling, 187 N E. 19, 
21. 127 Ohio St. 142 

Heaeonable anticipation of nee of 
drag 

The unlawful sale of a poisonous 
drug to a minor, a quantity of which 
was administered to another minor, 
to his injury, does not create a cause 
of action in favor of the father of 
the latter against the druggist, since 
it cannot be said that defendant 
might reasonably have anticipated 
such use of the drug whjere the pur¬ 
chaser knew the qualities thereof 
and the effect it would produce — 
McKibbin v Bax, 113 NW. 168, 79 
Neb. 577, 126 Am S.R. 677. 13 L.RA., 
NS.. 646. 

80. Ky.—Sutton v. Wood. 85 S W. 
201, 120 Ky. 28, 27 Ky.L. 412, 8 
Ann Cas. 894. 
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gence^i or negligence per se.** 

Leaving store in change of incompetent, A drug¬ 
gist leaving his store in charge of a person mani¬ 
festly incompetent for the purpose, in violation 
of statute, is negligent,23 notwithstanding instruc¬ 
tions to such person not to sell medicines or 

drugs. 24 

(2) Delivering Deleterious for Harmless 
Drug 

A druggist who negligently delivers a deleterious 
drug when a harmless one is called for is responsible to 
the customer for the consequences, as where the latter 
relies on a mistaken label. 

A druggist who negligently delivers a deleterious 
drug when a harmless one is called for is respon¬ 
sible to the customer for the consequences, as be¬ 
ing guilty of a breach of the duty imposed on him 
by law to avoid acts dangerous to the lives of oth¬ 
ers and such liability is not affected by the fact 
that he may also be subject to criminal prosecu¬ 
tion, 26 or that the one purchasing the drug docs 
not disclose the person for whom he is making the 

purchase.27 

Mistake in label. If a druggist on application 
sells a harmful drug as and for a harmless one, 
he is liable to a person who, relying on his label, 
uses the drug and is injured thercby.28 Likewise, 


where a harmless drug is asked for and the drug¬ 
gist is handed a bottle with a poison label, and he 
fills the bottle with the poison instead of the harm¬ 
less drug requested, without placing a new label 
on the bottle, he is guilty of negligence.29 The 
mistaken label of a manufacturer will not protect 
a retailer if he was negligent in failing to discover 
the mistake.20 

(3) Sale of Patent or Proprietary Medicine 

A druggist is not negligent in selling a proprietary 
medicine in Its original package under the proprietor's 
or patentee's label, without analyzing its contents; but 
he assumes responsibility where he sells medicine under 
his own name with a statement that it was manufactured 
for him. 

A druggist is not guilty of negligence in selling 
to a customer a proprietary medicine in its orig¬ 
inal package under the label of the proprietor or 
patentee, without making an analysis of its con- 
tents,2i and is not liable for injury resulting from 
Its use in the absence of any knowledge of the 
ingredients 2- The rule applies even where the 
contents of a package are old, stale, and unfit for 
human consumption, in the absence of a showing 
that he knew of such condition.22 However, where 
a druggist sells tablets or medicine under his own 
name, accompanied by a statement that it was 
manufactured or prepared for him, he assumes a 


21. 111.—Powell V. Kempton, 231 Ill 
App 380. 

La—Mangny v. Dejoie, App., 172 
So. 808. 

Tbe “term 'offer for sale’ has 

been . ’ . construed in . . . 

statutes requiring labeling of poisons 
when offered for sale, and without 
exception it has been held that when 
A merchant places in his place of 
business . . . merchandise 

he offers the same for sale 
without making any specific offer of 
sale to any specific person ”—Powell 
V. Kempton, 231 111 App 380, 388. 

22. Mo—Hendry v. Judge & Dclph 
Drug Co, 245 S.W. 358, 211 Mo. 
App. 166 

•Ohio —Taugher v Ling, 187 N E. 19, 
127 Ohio St. 142. 

19 CJ p 781 note 84. 

4t3. Me —Cullman v. Tetrault, 122 
A. 770, 123 Me. 302, 31 A.L.R. 1330. 

24. Me.—Cullinan v. Tetrault, su¬ 
pra. 

25. Minn—Tiedje v. Haney, 239 N 
W. 611, 184 Minn. 569. 

H.M —Wilcox V Butt’s Drug Stores, 
35 P.2d 978, 980, 38 N M 502, quot¬ 
ing Corpus Juris. 

N.C —Spry v. Kiser, 102 S.E. 708, 710, 
179 N.C. 417, quoting Corpus Juris. 
Ohio.—Taugher v. Ling, 187 N.E. 19, 


127 Ohio St. 142—Meyer v. Flan¬ 
nery, 18 Ohio NP.NS, 361. 

Va.—Highland Pharmacy v. White, 
131 S E. 198, 144 Va 106, 44 A L R 
1478. 

Wash —Forney v. Sears, 280 P. 56, 
153 Wash. 615. 

19 C.J. p 781 note 87. 

26. Ky.—Sutton v. Wood, 85 SW 
201, 120 Ky. 23. 27 Ky L. 412, 8 
Ann.Cas. 894. 

N.C.—Spry v. Kiser, 102 S.E. 708, 
710, 179 N C. 417, quoting Corpus 
Juris. 

27. Neb.—Moses v. Mathews. 146 N. 
W. 920, 95 Neb. 672, Ann Cas 1915A 
698. 

N.C.—Spry v. Kiser, 102 S.E. 708, 
710, 179 N.C. 417, quoting Corpus 
Juris. 

28. Ky.—Smith v. Middleton, 66 S 
W. 388. 112 Ky 588, 23 Ky L 2010, 
99 Am SR. 308, 56 L R.A 484. 

19 C.J. p 781 note 90. 

29. Mo —Peterson v. Westman, 77 
SW. 1015, 103 Mo App. 672 

19 C.J p. 781 note 91. 

30. Ind.—Howes v. Rose. 42 N.E. 
303, 13 Ind.App. 674, 55 Am.S.R. 
251. 

31. Ga.—Howard v. Jacobs' Phar¬ 
macy Co.. 189 S.E1 373, 55 Ga,App, 
163. 


Minn —Tiedje v. Haney, 239 N W. 
611. 184 Minn 569. 

Pa—^W^est V Emanuel, 47 A. 965, 
198 Pa. 180, 53 L R.A. 329. 

Va—Highland Pharmacy v. White, 
131 SE 198, 144 Va 106, 44 A.L. 
R. 1478 

Wash —Martin v Bartell Drug Co., 
284 P 96. 98, 155 Wash 317, citing 

Corpus Juris. 

Where article called for is not de. 
livered by the druggist, the rule is 
Inapplicable—Martin v Bartell Drug 
Co, 284 P. 96. 155 Wash 317. 

“The word proprietary, as applied 

to medicines, necessarily implies that 
the medic ine has been compounded 
by a manufacturer who prepared the 
medicine according to his own for¬ 
mula,” and medicines sold by drug¬ 
gist under representation that they 
were prepared for him are not ‘‘pro¬ 
prietary” within statute relating to 
druggist’s responsibility —Tiedje v, 
Haney, 239 N.W. 611, 613, 184 Minn 
569. 

32. Va—Highland Pharmacy v. 
White, 131 SE 198, 144 Va. 106, 44 
A.L.R. 1478. 

33. Ga.—Howard v. Jacobs’ Phar¬ 
macy Co., 189 S.E. 373, 55 GaApp. 
163. 
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responsibility equivalent to that of a manufactur¬ 
er.^^ 

A statute exempting druggists from responsibil¬ 
ity for the quality or strength of all patent or 
proprietary medicines has been interpreted as hav¬ 
ing no effect on a druggist’s common-law liability 
for lack of care in their sale;35 and a druggist 
who holds himself out as the actual manufacturer 
cannot claim the benefit of such exemption, and is 
liable for resulting injury.^® 

(4) Failure to Notify Customer of Danger¬ 
ous Character of Drug 

A druggist is not liable for lack of instruction as to 
the handling of an article called for and generally known 
to be dangerous, in the absence of knowledge that the 
buyer could not be intrusted with it; but a manufacturer 
may be liable for negligence in not giving warning of 
the dangers of a drug and instructions as to its use. 

No liability attaches to a druggist for injuries 
to a purchascr^'^ or a person living in the pur¬ 
chaser’s home,for lack of instruction as to the 
safe method of handling an article called for by 
the purchaser, the dangerous qualities of which 
are generally known, where the latter has reached 
the age of discretion, and there was nothing to 
apprise the seller that he was unfit to be intrusted 
with the substance. However, a drug manufactur¬ 
er has been held liable for negligence in failing to 
give warning as to the dangers of a drug and in¬ 
structions as to its proper usc;^*-* and where the 
druggist knows that a drug, harmless in itself, is 
to be mixed, or used in connection, wuth another, 
which would then have an injurious effect, of 
which the purchaser has no knowledge, he should 
advise the purchaser of it, and a failure to do so 


will make him liable for the consequences.^® 

(5) In Filling Prescriptions 

One who negligently fills a prescription may be liable 
for resulting injuries. A pharmacist cannot safely fill 
prescriptions calling for obviously fatal doses, and, where 
the doses prescribed appear unusual, should inquire of 
the physician to make sure there is no error. 

Even though he is not a registered pharmacist,^^ 
one who negligently fills a prescription may be lia¬ 
ble for the injuries sustained by a purchaser.^2 
A druggist is not unsafe in filling a prescription 
merely because it is out of the ordinary but 
this docs not mean that pharmacists can safely 
fill prescriptions calling for doses that are ob¬ 
viously fatal,or that w'here the doses prescribed 
appear to be unusual, the prescription can be safe¬ 
ly filled without inquiry of the physician to make 
sure there has been no error.^® 

Illegibility Where a prescription is illegible, so 
that It is doubtful what drug is really intended, 
and the druggist, notwithstanding the exercise of 
ordinary care, makes such a mistake in mixing 
the ingredients as to cause or hasten the death of 
the patient, he is not liable in damages.^® 

(6) Giving Drug for l^articular Purpose 

A purchaser who asks for a drug for a particular pur. 
pose IS warranted in using the drug furnished without 
further inquiry, and the druggist is liable if injury re¬ 
sults from its use, with reasonable care, for such pur. 
pose. 

Where a purchaser asks for a drug for a par¬ 
ticular specified purpose, he is w^arranted in using 
the drug furnished without further inquiry,^'^ and 
if he exercises reasonable care in using it for such 
purpose, and injury results therefrom, the druggist 


34. Minn—Tiecljc v Haney, 239 N. 
W 611, 184 Minn DS9. 

39. Minn —Tiedje v. Haney, supra. 

36. NY—Willson v. Faxon, 101 N. 
E. 799, 208 N Y. 108. 47 L R.A.,N. 
S., 093, Ann Cas 1914D 49. 

37- Kan —Fuhs v. Barber, 36 P.2d 
962, 140 Kan 373. 

Wash —Forney v. Sears, 280 P. 56, 
153 Wash 615 
19 C J P 781 note 99. 

38. Wash—Forney v. Sears, supra. 

39!. N.Y —Ilalloran v. Parke, Davis 
& Co, 280 N.Y.S 68, 245 App Div 
727. 

40. Kan —Fuhs v. Barber, 36 P.2d 
962, 140 Kan. 373. 

41 . Me—Cou}?hlin v. Bradbury, 86 
A 294, 109 Me 671. 

40 . WIs.—Hoar v. Rasmusen, 282 N. 

W 662, 654, 229 Wis. 609. 

19 C.J. p 782 note 2. 


Warranties as to prescription see 
supra § 6 c. 

Deliberate substitution 

“Liiabililv IS • apparent 

. . . fwhere] the substitution was 

deliberately made under the mis¬ 
taken impression that the prescrip¬ 
tion could be changed in accordance 
with the drufffrlst's judgment ”—Hoar 
V Rasmusen, supra 
Effect of doctor’s liability 

“If a diuggist is negligent in fill¬ 
ing a prescription, he cannot escape 
liability because the doctor w^ho 
w'rote the prescription is also liable 
But It does not follow, because a 
physician in a given case Is liable, 
that the druggist who filled the pre¬ 
scription IS also liable ”—l*eople’s 
Service Drug Stores v. Somei \ illc, 
158 A 12, 161 Md 662 

43. Md —People's Service Drug 
Stoi es V. Somerville, supra 

44. Md.—People’s Service Drug 
Stores V. Somerville, supra. 
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45. Md—People’s Service Drug 

Stores V Somerville, supra. 

Inquiry held unneceBsary 

Druggist w'as not liable for failure 
to make inquiry regarding prescrip¬ 
tion calling for poison, where result 
of inquiry would have been to con¬ 
firm prescription—I’eople’s Service 
Drug Stores v Somerville, supra. 

46. Ohio —McClardy v. Chandler, 3 
Ohio Dec. (Reprint) 1, 2 Wkly.L. 
Oaz 1 

47. N.M —Wilcox v. Butt’s Drug 
Stores, 35 P 2d 978, 980, 38 N M. 
502, quoting Ckirpns Juris. 

Implied warranties of druggists see 
supra § 6 c 

Rupture pad containing drugs 

A seller of pads advertised as con¬ 
stituting a rupture cure is liable for 
injury caused by their use, if they 
were sold as being beneficial and 
harmless and used by the pur¬ 
chaser as directed, where it appears 
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is liable in damages.^* The failure of the druggist 
to label a preparation as being fit for the purpose 
requested docs not affect his liability.^® 

b. Privity of Contract as Affecting Recovery 

Where, independently of contract, the law imposes 
a duty on a druggist, as where the thing handled is in- 
hereuitly dangerous, privity is not essential to recovery 
for negligence. 

Where, independently of contract, the law im¬ 
poses a duty on a druggist, as where the thing 
handled is inherently dangerous, privity is not nec¬ 
essary to entitle plaintiff to recover against him 
for negligence Thus, a manufacturing druggist 
selling a poisonous or dangerous drug labeled as 
a harmless one is liable in damages to any person 
who, without carelessness and relying on the erro¬ 
neous label, takes such drug as a medicine, wheth¬ 
er he is an immediate customer of defendant or 
not,"**^ so, the proprietor of a jiatent medicine is 
liable to a person who, having purchased it from 
a retailer and used it as prescribed, is injured by 
reason of some harmful ingredient contained in 
the medicine and a manufacturing druggist 
negligently sending the retailer a substance not 
ordered, which is used to his inj'ury by a purchaser 
from the retailer, has been held liable to the pur¬ 
chaser, although there was no contractual relation 
between the manufacturer and the purchaser.53 
However, where an article is in itself harmless 
and becomes dangerous only by being used in com¬ 
bination with some other article, and it was used 
m such combination without any knowledge on the 
part of the druggist that it was so to be used, he 


§ 10 

is not liable to a remote person other than his orig¬ 
inal vendee, even though by mistake the article de¬ 
livered was different from that which was intended 
to be sold.^^ 

c. Negligence of Employee 

A druggist is liable for injury resulting from his 
clerk’s negligence in supplying a drug, if the latter acted 
within the course and scope of his employment. 

Where a druggist’s clerk, in the course of his 
employment, is negligent in supplying a drug, and 
inj'ury results from taking it, the druggist will be 
liable in damages.^-'* In such case it is no defense 
that the clerk is a registered,■'*6 competent,®*^ and 
experienced-**^ pharmacist. However, an employer 
wmII not be liable for acts of a clerk which are 
beyond the scope of a druggist’s employment.®® 

§ 10. - Actions for Damages 

a. Nature of action 
b Complaint 
c Defenses 

d. Issues, proof, and variance 
c. Evidence 
f Trial 

g. Measure of damages 

a. Nature of Action 

An action against a druggist for personal Injuries 
should be ex delicto, not ex contractu, unless based on an 
express warranty. 

An action against a druggist to recover for per¬ 
sonal injuries should be ex delicto,®® and not ex 
contractu,®^ except where the suit is based on an 


lh.it such pads contained deleterious, i 
i.ril.-int, and corrosne drugs, causing 
the purchaser's injuries, and that 
th« selk^r knew, or should have 
known through the exercise of or- 
diii.iry care, the character of such 
pads —Harmon v I’lapao Laborato- 
ric s. Mo App , 218 S W 701. 

48. N M.—Wilcox V Hutt's Drug 

Stores, .'IB r.2d 978. 980, 38 N M. 
.B02, quoting Corpus Juris. 

19 C J p 782 note 7 

49. N Y —Goldberg v Hegeman, 111 
N Y S 679, 60 Misc. 107 

50. N Y.—Thomas v. Winchester, 6 
NY. .397, 57 Am D 455 

Duty imposed on druggists by law 
see supra ^ 6 a 

Necessity of privity generally see 
the C J S title Negligence § 4. 

also 45 CJ p 649 note 52-p 650 
note 65 

51. N Y —Thomas v. Winchester, 6 
N Y. 397, 57 Am.D. 455. 

19 C J. p 782 note 12. 

XiesdUa^ case 

N.Y.—Thomas v. Winchester, supra. 


52. Ga.—Hlood Italm Co. v. Cooper, 
10 SE 118, 83 Ga 457, 20 Am S R 
324, SERA 612 

53. Minn—ICIlis v Dindmark, 225 
NW 39.5, 177 Minn 390. 

54. Mass—Davidson v Nichols, 11 
Allen 514 

19 C.J. p 783 note 14 

55. Ala—McGahey v. Albritton, 107 
So. 751, 214 Ala 279—Martin v 
Manning, 92 So 659, 660, 207 Ala 
360, quoting Corpus Juris—Corona 
Coal Co V Sexton, 105 So 716, 21 
Ala.App 51, certiorari denied Ex 
parte Corona Coal Co , 105 So 718, 
213 Ala 554 

Ill.—Jonc's V Walgreen Co, 265 Ill 
App. 308. 

N.M —Wilcox V Butt’s Drug Stores, 
35 P 2d 978, 38 N M 502 

N.C—Spry v. Kiser, 102 SE 708. 
710, 179 N.C. 417. quoting Ctorpus 

Juris. 

Ohio—Edelstein v Cook, 140 NE 
765, 766, 108 Ohio St 346, 31 A L R 
1333, quoting Corpus Juris. 

19 C.J. p 780 note 76. 
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Employee’s representations 

Druggist is bound by representa¬ 
tions of pharmacist in charge of 
pharmacy—Andreotalla v Gaeta, 156 
N E 731, 260 Mass i05 

56. Iowa—Riirgess v. Sims Drug 
Co., 86 NW 307. 114 Iowa 275. 89 
Am SR .159, 54 L R A. 364 

57. Conn —Tombarl v Connors, 82 
A 640. 85 Conn 231, 39 L R A.,N. 
S, 274 

Iowa—Burgess v Sims Drug Co., 
86 NW. 307. 114 Iowa 275. 89 Am 
S R 359, 54 L R A 364. 

58. (’onn.—Tombari v Connors, 82 
A G40, 85 Conn 231, 39 L. R A.,N. 
S. 274 

59. Mo —Peters v. Enderle Drug Co., 
App, 294 SW 740. 

Acts held within scope of employ¬ 
ment 

N M —Wilcox v. Butt’s Drug Stores, 
35 P.2d 978, 38 N.M 502. 

60. Pa.—Bradley v. Laubach, 23 Pa. 
Dist. 151. 

61. N.Y.—^Willson v. Faxon, 122 N. 
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express warranty.** 

b. Complaint 

(1) In general 

(2) Negativing contributory negligence 
(1) In General 

Every material fact constituting the ground of a 
cause of action against a druggist must be stated. Where 
negligence is the basis of the action. It must be alleged, 
it being sufficient to allege the doing of the act that led 
to the injury and that it was negligently done. 

Every material fact which constitutes the ground 
of plaintiff’s cause of action against a druggist 
must be stated,*3 and where negligence is the ba¬ 
sis of the action it must be alleged in the com¬ 
plaint.*^ However, it is not necessary that the 
circumstances tending to show negligence be set 
forth,®* it being sufficient to allege generally the 
doing of the act that led to the injury and that 
it was negligently done.®® Where plaintiff charg¬ 
es both common-law and statutory negligence and 
is not required to make an election, he may prove 
and recover on either.®^ 


(2) Negativing Contributory Negligence 

Authorities differ as to whether, In an action against 
a druggist for negligence, plaintiff must negative con* 
tributory negligence. 

In an action against a druggist for negligence, 
contributory negligence need not be negatived by 
plaintiff in his declaration or complaint, under one 
authority,®® but another authority so requires.®* 
Where the declaration on its face avers facts 
showing contributory negligence, it may be taken 
advantage of by demurrer.^o 

c. Defenses 

(1) Contributory negligence 

(2) Other defenses 

(1) Contributory Negligence 

A person injured by a druggist’s negligence cannot 
recover if he was guilty of contributory negligence The 
negligence ot other persons has been imputed to an in¬ 
jured person in some circumstances, but not in others. 

A person who is injured by the negligence of a 
druggist, as by his substituting an injurious drug 
where a harmless one was called for, cannot re¬ 
cover if he was guilty of contributory negligence 


Y.S. 783, 138 App Dlv. 366, revera- 
ingr 117 N.Y.S. 361, 63 Misc. 661, 


'Pai—Bradley v. Laubach, 
Dist. 151. 

23 

Pa. 

62. N.C.—Spry v. Kiser, 
708, 179 N.C. 417. 

102 

S.E. 


Druggrist's warranties see supra § 
6 c. 


63: Miss.—Meyer v King:, 16 So. 245, 
72 Miss. 1, 35 L. R A. 474. 

19 C J. p 783 note 30 
Descrliitlon of dmgr aa poisonous 
In an action agralnst a drugrgrist, 
who it was charg:ed furnished plain¬ 
tiff poisonous drug* in placite of harm¬ 
less remedy, the description of the 
drug as poisonous is sufficient —Co¬ 
rona Coal Co v Sexton, 106 So. 716, 
21 Ala App. 51. certiorari denied Ex 
parte Corona Coal Co., 106 So. 718, 
213 Ala. 554—Tucker v. Graves, 88 
So 40, 17 Ala App. 602 

Technical diseases or injuries need 
not be stated, but an averment of 
Injury to parts of the body is suffi¬ 
cient —Tucker v. Graves, supra. 

Allegations held suAclent to state 
a cause of action for negligence. 
Ala. —Martin v. Manning, 92 So. 659, 
207 Ala. 360—Corona Coal Co v. 
Sexton, 105 So. 716, 21 Ala App 
51, certiorari denied Ex parte •'"o- 
rona Coal Co., 105 So 718, 213 Ala. 
664—Tucker v Graves, 88 So. 40, 
17 Ala.App 602 

Ga.—^Watkins v Jacobs Pharmacy 
Co.. 171 S.E. 830, 48 Ga.App. 

38. 

Ill.—Powell v. Kempton, 231 Ill.App. I 
880. 


La.—Trumbaturi v. Katz & Bestholf. 
158 So. 16, 180 IjA. 916, reversing, 
App., 154 So. 58. 

Minn —^Moehlenbrock v. Parke, Davis 
& Co., 169 NW 641, 141 Minn 
164. 

Ohio—Edelstein v. Cook, 140 NE 
765, 108 Ohio St. 346, 31 A L R 
133.3. 

Pa—Zaner v. Shearer & Co, 10 Pa 
Dist. & Co. 796, 41 York Leg Rec. 
169. 

S D —Murphy v. Sioux Falls Serum 
Co. 184 NW 252. 44 S.D. 421 
Allegations held insnflicient to 
state a cause of action for negli¬ 
gence—Powell v. Kempton, 231 Ill 
App. 380. 

N Y —Beckwith v. Oatman, 43 
Hun 266. 

19 C.J. p 784 note 31. 

■’Mo special form of words is re¬ 
quired to state the negligence on 
which the right of action is based 
It Is not necessary to explicitly say 
of the defendant that he was guilty 
of negligence. It is sufficient if the 
facts stated are such as to raise a 
duty and show a failure to perform 
that duty and a resulting injury ”— 
Powell V Kempton, 231 Ill.App. 380, 
384 

66. Ind —Knoefel v. Atkins, 81 N.E. 
600, 40 Ind App 428 

66. Ohio.—Davis v. Guarnieri, 16 N 
E 350, 45 Ohio St. 470, 4 A«n.S.R 
458. 

19 CJ. p 784 note 33. 

67. Or—Goodwin v. Rowe, 135 P. 
171, 67 Or. 1. AnnCas.l916C 416.] 
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6R Miss—Meyer v. King, 16 So. 

245. 72 Miss 1, 36 L R.A 474 
Necessity of negativing contributory 
negligence generally see the C J S 
title Negligence § 194, also 45 C 
J p 1105 note 23-p 1108 note 52 

69. Iowa—Rabe v. Sommerbeck, 63 
N.W 458, 94 Iowa 656 
7a Miss —Meyer v King. 16 So 

245. 72 Miss 1, 35 LRA 474 

71. Ala —Corona Coal Co. v Sexton, 
105 So 716, 718, 21 Ala.App. 61. 
quoting Corpus Juris, and cer¬ 
tiorari denied Ex parte Corona 
Coal Co. 105 So. 718, 213 Ala. 554 
Ohio—Taugher v Ling, 187 NE 19. 
127 Ohio St. 142. 

19 C.J. p 782 note 2, p 783 note 21 

CircumstaaccB constitutiiig’ contrlbu- 
tory ncgligeiLOC 

Where purchaser asked a seven¬ 
teen-year-old boy in charge of drug 
store for essence of checkerberry 
and the boy did not appear to know 
what he was selling, and purchaser 
after smelling the contents bought 
liquid taken from a bottle labeled 
and containing methyl salicylate, 
purchaser’s reliance on his smell or 
on the boy's knowledge constituted 
negligence —Cullinan v. Tetrault, 122 
A. 770, 128 Me. 302, 31 A.L.R. 1330. 
Oiroumstaacss not oonstitutiag ooau 
trihatory nsgligsocs 
(1) Owner of dog killed by strych¬ 
nine pills sold by druggist as laxa¬ 
tive was not negligent in failing to 
use medicine specifically prepared for 
dogs, and in relying on druggist’s ad¬ 
vice instead of procuring services of 
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A druggist and his customer are not under the 
same degree of care in the furnishing and taking 
of drugs; the latter’s duty is to exercise ordinary 
care for his own safety .*^2 

Imputing negligence. In an action against a 
druggist for negligently delivering, without label¬ 
ing, a poisonous drug instead of a harmless rem¬ 
edy called for, which was not to be used by the 
immediate purchaser, but by one for whom the pur¬ 
chaser was acting, the negligence of such pur¬ 
chaser cannot be imputed to the one using the drug 
believing it to be the remedy ordered and the 
contributory negligence of a husband in the pur¬ 
chase of a drug to be used by his wife is not to be 
imputed to her in an action by her administrator 
against the dealer for her death resulting from 
the use of such driig."^^ On the other hand, where 
two companions were engaged in a joint enterprise 
contemplating a purchase of liquor, the negligent 
conduct of one in purchasing a poisonous drug, 
which caused the other’s death, was held imputa¬ 
ble to deceased.75 

(2) Other Defenses 

It is no defense to a druggist who sells one drug for 
another, with resulting injury, that he was careful and 
prudent In handling drugs, that the drug was not sold 
on prescription, or that plaintiff was negligently treated 
by others. 

If a druggist sells one drug for another, and in¬ 
jury results, it is no defense that he was careful 
and prudent in handling drugs,or that the drug 
was sold on private application, and not on pre¬ 
scription,’^'^ or that plaintiff’s case was negligently 
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treated by others,78 although it would be a defense 
that the mistake caused no injury and the sell¬ 
er of a harmful appliance is not necessarily ex¬ 
cused by the fact that he thought it to be harm¬ 
less.*® 

The fact that the purchaser applied for alcohol 
to be used as medicine, while intending to use it 
as a beverage, is no defense for selling wood al¬ 
cohol without a poison label.® ^ 

In an action for damages for negligently filling 
a prescription, it is no defense that defendant is 
not a registered pharmacist.*^ 

Other circumstances which have been regarded 
as constituting defenses to claims of negligence are 
set out in § 9 supra. 

An action for injuries to business cannot be 
maintained to recover damages for causing loss of 
profits from the sale in interstate commerce of a 
drug which was misbranded, within the federal 
drug act, so that its sale would be illegal.** 

d. Issues, Proof, and Variance 

in an action against a druggist, a variance, to be 
fatal, must constitute a substantial departure from the 
issues formed by the pleadings Under an allegation 
that a druggist negligently delivered a dangerous drug 
on application for a harmless one, evidence that such act 
also violated a statute is admissible, as is evidence of all 
facts tending to establish the primary negligent act. 

In an action against a druggist, a variance, to 
be fatal, must be such as constitutes a substantial 
departure from the issues formed by the plead- 


^ etennarian, so as to bar action j 
against drugrgist for killing: of 6og 
—Wilcox V. Butt’s Drus Stores, 35 
P 2d 978, 38 N.M. 602. 

(2) In customer’s action against 
druggist for injuries sustained when 
druggist misinterpreted prescription 
and sent poisonous pills, that cus¬ 
tomer overlooked word “poison” and 
.skull and cross-bones on small pills 
themselves, and words “for external 
use only” on pIU box, was not con¬ 
tributory negligence, where there 
was no other warning as required by 
statute, and doctor’s instructions to 
“take two at bedtime” were copied 
on label —Marigny v. Dejole, La 
App., 172 So. 808- 

72. Ky—Sutton v. Wood. 85 S W. 
201, 120 Ky. 22, 27 Ky.L. 412, 8 
Ann Cas 894. 

Care and skill required of druggists 
see supra fi € b. 

Vo assumptlcm. of risk 

One not a physician, who pur¬ 
chased and used an eyewash recom¬ 
mended by the maker for use as a 
home remedy and bearing a state- 


j ment on the container that It was 
harmless, cannot be held, as matter 
of law, to have assumed the risk 
because a statement of the in¬ 
gredients was also given —Valmas 
Drug Co V. Smoots, CCA Mieh , 269 
F. 356 

73. Mo —Fisher v. Golladay, 38 Mo 
App. 531 

19 C J p 783 note 25 

74. Ohio—Davis v. Guarnleri, 16 N. 
E 350. 45 Ohio St. 470, 4 Am S R. 
548 

76. Me—Cullman v. Tetrault, 122 
A 770, 123 Me 302, 31 A L.R. 
1330. 

76. Iowa—Hall v. Rankin. 54 N.W 
217. 87 Iowa 261 

77. Tex —Brunswig v. White, 8 S. 
W 85. 70 Tex 504 

78. Mich.—Brown v Marshall, 11 N 
W 392, 47 Mich 576, 41 Am.H. 
728. 

Cononrrlng negUgeaca of tliird party 

(1) In action against company for 
negligently furnishing unfit ether, 
and against two physicians for neg- 
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ligently administering it. the con¬ 
curring negligence of a hospital, 
not a party to suit, was not a de¬ 
fense.—Moehlenhrock v Parke, Davis 
& Co, 169 N.W 541. 141 Minn. 154. 

(2) Where a druggist was guilty 
of negligence in the sale of a poison, 
unlabeled, the proximate result of 
which was the death of plaintiff’s 
intestate, it is no defense that neg¬ 
ligence of det edent’s nurse in ad¬ 
ministering the poison concurred 
with the druggist’s negligence—Sut¬ 
ton V. Wood. 85 S W. 201. 120 Ky. 
23, 27 KyL 412, 8 Ann.Cas. 894. 

79. Iowa —Rabe v Sommerbeck, 63 
N W 458, 94 Iowa 656. 

19 C.J p 783 note 17. 

80. Mo.—Harmon V Plapao Labora¬ 
tories, App , 218 S W. 701. 

81. Kan—Campbell v. Brown, 117 
P. 1010, 85 Kan 527. 

88 . Me.—Coughlin v. Bradbury, 86 
A. 294, 109 Me 671. 

83. U S.—Proper v. John Bene & 
Sons, D.C.N.Y., 299 F. 863. 
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ings.*4 In an action based on an allegation that a 
druggist negligently delivered a dangerous drug 
on application to purchase a harmless one, evidence 
that such act was also in violation of a statute is 
admissible,as is evidence of all such incidental 
facts and circumstances, both of omission and com¬ 
mission, as fairl> tend to establish the primary neg¬ 
ligent act complained of.*^® 

e. Evidence 

(1) Burden of proof; presumptions 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Burden of Proof; Presumptions 

In an action against a druggist for negligence, 
plaintiff has the burden of proving negligence and that it 
was the proximate cause of the alleged injury Con¬ 
tributory negligence Is to be established by defendant 
except where plaintiff Is required to negative it as a part 
of his case. 

In an action against a druggist based on negli¬ 
gence, plaintiff has the burden of proving defend¬ 
ant’s negligence,and that such negligence was 
the proximate cause of the alleged loss or injury 
but when a prima facie case of negligence is made 
out, the burden is on defendant to establish the 


absence of negligence.*® 

Contributory negligence has been required to be 
established by defendant druggist but where 
plaintiff IS required, as part of his case, to negative 
contributory negligence, the burden is on him to 
prove the absence of such negligence.®^ 

Presumption as to clerk's authority. A drug 
store clerk is not presumed to have authority to 
administer medicine to a customer.®2 

(2) Admissibility 

Evidence that similar injuries or no injuries resulted 
when the same drug was used by others has been vari¬ 
ously held admissible or inadmissible. 

Evidence that similar injuries or no injuries re¬ 
sulted whtn the same drug was used by others 
has been variously held admissible®® or inadmis¬ 
sible.®^ In an action against a druggist for dam¬ 
ages due to his negligence in delivering plaintiff a 
dangerous drug instead of a harmless one called 
for, it IS error to exclude as immaterial questions 
as to whether plaintiff was so under the influence 
of liquor as not to know what he was doing ®"* 
Othtr evidence, in particular actions against drug¬ 
gists for injuries, has been held admissible®® or 


84. Pa —Mcllvaine v. Lutz, 57 Pa 
Super. 627 

ISfo fatal variance held shown 

Minn—Moehlenbrock v Parke, Davis 
& Co., 169 NW. 541, 141 Minn 154 

85b Mo—Pisher v. Gulladay, 28 Mo. 
App 531. 

86. Ohio—Davis v. Guarnieri, 15 
N.E 350, 45 Ohio St 470, 4 Arn S 
R. 548. 

Subsequent act 

In action for soiling different drugr 
than ordered, third party's te^sti- 
mony that defendant subsequently 
made same mistake was inadmissible 
under pleadings —^Artman v. Stan¬ 
ford, 93 Pa Super. 287 

87. Okl —Eagrle Biolof'lcal & Sup¬ 
ply Co. v. Breed, 215 P 424, 90 

* Okl. 7 

Pa—Tremaine v H K Mulford Co.. 

176 A. 212, 317 Pa 97 
19 C.J. p 784 note 43 

88. Okl.—Eagle Biological & Supply 
Co. V. Breed, 215 P 424, 90 Okl 7. 

S.D.—Murphy v. Sioux Falls Serum 
Co., 195 NW 835, 47 S D. 44. 

19 C.J. P 784 note 44. 

89. Ind —^Knoefel v Atkins, 81 N E 

600, 40 Ind.App 428, overruling 

80 far as inconsistent Howes v 
Rose, 42 N.E 303, 13 Ind App 674, 
65 Am.SH. 251. 

Va.—Highland Pharmacy v White, 
ISl S.E. 198, 144 Va. 106, 44 A L R 
1478. 


90. Miss —Meyer v. King, 16 So 
245, 72 Muss 1, 35 L R.A 474. 

19 C J p 784 note 47 
Where specially pleaded 
Mt —Cullman v Tetrault, 122 A 
770, 123 Me 302 

91. Ill —Ankenhrandt v, Joachim, 
173 Til App 1.58. 

lowri —Rnbe v Sommerbeck, 63 N W 
458, 94 Iowa 656 

92. Mo —Peters, v Enderle Drug 
Co, App, 294 S.W. 740. 

93. Minn —Ellis v. Lindmark, 225 
N W 395, 177 Minn 390 

Ohio—Meyer v. Flannery, 18 Ohio 
NP.NS, 361. 

SD—Murphy v Sioux Falls Serum 
Co. 1S4 NW. 252, 44 SD 421. 

Wis—Kennedy v. Plank. 97 NW 
895, 120 Wis 197. 

94. Iowa—Crouch v. National Live 

Stock Remedy Co, 217 N.W 557, 
205 Iowa 51—Howard v. United 
Serum Co., 211 N W. 419. 202 

Iowa 822 

95. N Y —McVeigh v. Gentry, 76 
NYS. 635. 72 App Div. 698. 

96. Tests made with same serum; 
lapse of time 

In action against manufacturer by 
patient who suffered infection after 
receiving hypodermic injection of 
sterilized skimmed milk product, tes¬ 
timony of results of tests of prod¬ 
uct remaining in ampoule, pus tak¬ 
en from infected arm and patient's 
blood, all showing presence of strep- 
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tocorcl and staphylococci bacteria, 
was admissil>le notwithstanding 
l.ip.se of time after inspection befoie 
t< Sts were made and possibility that 
bacteria had come from other 
soun es —Abbott Laboratories v. 
Lapp, CCA Ill, 78 F 2d 170. 

Character of drug purchased during 
trial 

Evidence that arnn a purchased 
during trial was not injurious was 
admi.ssible to rebut defendant’s tes¬ 
timony that injury resulted from 
tender skin—Mac hlitt v Mvers, 155 
N PJ 248, 23 Ohio App 160 

Information acquired by dev'eased 

Plvidcnce respecting Information 
acquired by deceased of purpose, 
how, or in what ciuantities to u«^e 
tansy oil, and effect thereof, was ad¬ 
missible in wrongful death action 
against pharmacist —Lynn v Hewit 
Pharmacies. 254 N.Y.S. 9, 224 App 
Div. 805 

mtigatiou of damages 

In an action for damages occa¬ 
sioned by mistake in filling prescrip¬ 
tion, where punitive damages were 
sought, the court erred in refusing 
to permit defendant to prove or 
plead, in mitigation of punitive dam¬ 
ages, that, owing to a severe epi¬ 
demic, heavy demands were made 
on defendant, and it could not em¬ 
ploy additional help, and its clerks 
were worn out and nearly exhausted, 
although such fact would not excuse 
the mistake so as to relieve defend- 
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inadmissible.®'^ 

(3) Weight and Sufficiency 

Evidence that a harmful drug was furnished by mis¬ 
take is regarded as establishing a pnma facie case of 
negligence, as is failure to comply with a regulation. The 
mere fact of injury is not alone sufficient to prove neg¬ 
ligence. 

While there is some authority to the contrary,®* 
evidence that a harmless drug was called for and 
that by mistake a harmful drug was furnished 
IS regarded as sufficient to establish a jirima facie 
case of negligence,®® or even gross negligence.^ 
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However, the mere fact of injury is not alone 
sufficient to prove negligence m manufacture,2 or 
wrongdoing by defendant,* or a case for plaintiff;^ 
there must be evidence from which the negligence 
complained of is fairly and reasonably inferable.® 
In cases involving infection by germs microscopic 
in size, plaintiff is not required to establish the 
source of infection by direct proof, but must fur¬ 
nish the best evidence available.® 

In particular cases the evidence has been held 
sufficient to support a verdict for plaintiff,"^ or the 
material averments of a complaint,* or a verdict 
or finding that defendant was negligent® or not 
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ant from liatnlily for comiKnsation 
—Ohio County Drujf Co v Howard, 
2Sfi SW 705. 201 Ky 316. 31 A L. K 
1355 

97. Death too remote 

K\ i(l« ncc of dtath of hot?.s from 
SIX wirkfr to seven month.s after be- 
inw: fed lemtdy is too rtmote — 
Crouch v National Hive Stock Itcm- 
ed> Co. 217 NW 557. 205 Iowa 51 
Evidence of act barred by limitation 
In at tion against diutt company 
for sale of mtditine < la lined to ha\e 
harmed plaintiff, testimony of for¬ 
mer sale of stale rnedu me, n^ainst 
whuh the statute of limitations had 
run and for which meditme < laimed 
to bt h.irmful had been (xchanj^cd, 
Wcis Ik Id not admissible — Muijihy 
V. Boei icke & Runyon Co, 236 I’ 
966 72 Cell App 132 

£8. X Y'—Willson V Faxon 101 N 
F 799. 208 NY 108. 47 H R A .N 
S, C9i, AnnCMSl914L) 749, re- 
^ers«n^^ 131 N Y^ S 3151, 147 App 
l)i\ 920 

19 C .1 p 785 note 60 

Zn Texas 

(1) Proof that dru^Rist khvc med¬ 
ic in« other than that called for. 
list of -which resulted disastrousl>, 
did not establish negliKence as mat¬ 
ter of law —I’eavy v Hardin, Civ 
App , 288 S W 588 

(2) However, it has been said that 
such proof “raises a question of nee- 
llKence, if indeed it does not make a 
pnma tacie cas«* of netjlitjent e as a 
mattei c)f law ”—I>unlap v Oak 
Cliff I*harmacy Co , Civ App, 288 S 
W 236, 237 

99- Ala—Tucker v. Graves, 88 So 
40. 17 Ala.App 602. 

Ga—Howard v Jacobs' I’harmacy 
Go, 189 S E. 373, 55 Ga App. 163 
Ohio —Edelstein v Cook. 140 N E 
765, 766, 108 Ohio St. 346. 31 A 
1333, quotingr Corpus Jaris. 

Va-—Highland Pharmacy v. White, 
131 S E. 198, 199, 144 Va 106, 44 
A.LR 1478, quoting Corpus Juris. 
19 C J. p 785 note 61. 

Ees ipsa loquitur 

“It IS clear that the principle res 


ipsa loquitur should be applied in 
CeCK^s of this ehaiaiter The drug¬ 
gist has thi‘ Sole control of the 
drugs whuh he offers for sale, both 
h.irmful and harmless 
IToof of a mistake or inadvertence 
upon the part of the druggist fur¬ 
nishes an inference sufficient to es¬ 
tablish a pnma facie case It raises 
a presumption of negligence which 
entitles the customer to reco\er un¬ 
less that presumption is rebutted’’ 
—Edilstein V Cook. 140 NE 765, 
766, 108 Ohio St 316 31 A H R 1333 

1. Kv—Smith V Middleton, 66 S W. 
388, 112 Kv 588 23 K> H 2010, 99 
Am SR 308, 56 L. R A 481 

2. Mo —Rrown v H K Mulford Co , 
199 SW 582, 198 Mo App 586 

Oki ” Eagle Biological & Supply Co 
V Breed. 215 P 421. 90 Okl 7 
Pa —Tremaine v H K Multord Co , 
176 \ 212, 317 I’a 97 
S I>—Murphy v Sioux Falls Serum 
Co. 195 NW 835. 47 S D 44 
Presumptions 

“Ih'fendant’s negligence tanriol he 
presumed or inferred simplv from 
the patient’s illness and death v\ en 
though these did follow c lusel> upon 
the use of the serum,’’ when a 
serum is furnished by a manufac¬ 
turer, “the presumption 
[is] that the serum . . [was] 

not . . negligcmtly prepared, 

and that it was safe for the intended 
use.’’—Tremaine v H K Mulford 
Co, 176 A 212, 214. 216. 317 Pa 97 

3. Iowa—Hollingsworth v Midwest 
Serum Co. 162 N W. 620, 183 Iowa 
280. 

4. Iowa—Economy Hog v Cattle 
Powder Co., 293 N W 4—Hilde¬ 
brand & Son V Black Hawk Oil 
Co. 219 NW 40, 205 Iowa 946 

5- Mo—Brown v H K Mulford Co, 
199 SW 582, 198 Mo App 586 
Okl —Eagle Biological & Supply Co 
v Breed. 215 P 421. 90 Okl 7 
I’a—Tremaine v H K Mulford Co, 
176 A 212, 317 Pa. 97 
Nserlifirent sale required 

Evidence of sale of an improper 
drug, and that it caused death, is not 
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sufficient for a rcc o\ cry unless it 
was sold negligently —Spry v. 
Kiser, 102 S E 708. 179 N C 417 

6. NY —Baudenbach v. Schvrerdt- 

feger, 230 NTS 640. 224 App.* 

Di\ 314, error dismissed Bauden- 
bach V Schlesinger, 166 NE 322, 
259 N Y 555 

7. N M —YVilcox V Butt's Drug 
Stores 35 P 2d 978. 38 N M 602. 

Neb—Shimerda \ Nebraska Serum 
Co lfi9 NW 785, 102 Neb 812 
Ohio—Edelstein v Cook, 140 NE 
765. 108 Ohio St 346, 31 ALK 
1333 

Va—Highland Pharmacy v White, 
131 SE 198, 14 4 Va 106, 44 A L 
R 1478. 

19 C.l. p 784 note 51 

Prima facie case 

In an action for death of hogs vac- 
ciiicited with serum manufac lured bv 
defendant, plaintiff. b\ showing that 
the serum \ia& properly administered 
and that the malignant edc*ma caus¬ 
ing death devt loped at the place 
where the serum was injected, es¬ 
tablished a pnma facie case—^Mur- 
l)hv V Sioux FalN Serum Co., 184 
N W 252, 44 S D 421 
Speculative verdict 

Where there were several possi¬ 
ble c-auses of infection, for at least 
one of which defendant, manufac¬ 
turing vaccine was not responsible, 
verdict was necessarily speculative, 
and must be set aside.—Baudenbach 
V Sc hwerdtfeger, 230 NYS 640, 224 
App l>iv 314, error dismissed Bau- 
dtnbach v Schlesinger, 166 NE 322, 
250 N Y’ 555 

8. Ind—Grc*at Western Oil Co v 

Kraus, 122 N.E 12, 69 Ind App 

446 

9. Ala—Tucker v Graves, 88 So 
40, 17 Ala App 602 

Ill.—Jones V Walgreen Co, 265 Ill 
App 308 

Minn—Ziegler v Denver Hog Scrum 
Co. 283 NW 134, 204 Minn 156— 
Ellis V Lindmark, 225 N W 395, 
177 Minn 390—Moehlenbrock v. 
Parke, Davis & Co., 169 N.W. 641, 
141 Minn. 164. 
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a competent pharmacist,or to prove that the 
drug delivered caused the injury or loss com¬ 
plained of,^i that a certain medicine taken accord¬ 
ing to directions will not be injurious to human 
health,12 or that plaintiff relied on the representa¬ 
tions of the druggist,12 or the identity of the pack¬ 
age from which plaintiff took the poisonous dose.i^ 
In other cases the evidence has been held insuf¬ 
ficient to meet plaintiff’s burden of proof,i^ to sus¬ 
tain a verdict or finding that defendant was neg¬ 
ligent,^® or to prove that defendant’s wrongful act 
was the proximate cause of the injury claimed to 
have been suffered,!^ or the identity of ingredients 
of different packages of drugs 

Failure to comply with regulations. Failure to 
comply with an ordinance is prima facie evidence 
of negligence, where the omission contributed to 
•the injury.12 Under a statute prohibiting the sale 
of drugs by anyone other than a registered phar¬ 
macist, any sale of drugs by an unregistered clerk 
from which an injury proceeds is conclusive evi¬ 
dence of negligence.20 


£. Trial 

(1) Questions of fact 

(2) Instructions 

(3) Verdict and findings 

(1) Questions of Fact 

(a) In general 

(b) Weight and credibility of evidence 
(a) In General 

In actions against druggists, questions as to neg¬ 
ligence, proximate cause of injury, and other relevant 
matters are for the jury to determine under conflicting 
evidence. 

In actions against druggists, questions as to neg- 
ligence,2i contributory negligence,22 proximate 
cause of injiiry,23 and other relevant matters,24 
are for the jury to determine under conflicting 
evidence. In particular cases, evidence has been 
held sufficient to carry the case to the jury and 
render erroneous the direction of a verdict,25 or 
to warrant submission to the jury of issues as to 
negligence,26 or to warrant submission to the jury 


Va —Iligrhland Pharmacy v. White, 
131 SE. 198. 144 Va 106. 44 A L. R 
1478 

19 C J p 784 note 52 

Concurrence of wholesaler’s and re¬ 
tailer’s neglifirence 

Minn—Ellis v Eindmark, 225 N.W. 
395, 177 Minn 390 

10- Ill—Jones V Walgreen Co, 265 
111 App 308. 

11. Iowa—Miller v. Economy Hog 
& Cattle Powder Co. 293 NW 4 

Ky.—Model Drug Co v Patton, 270 
SW. 998, 208 Ky. 112. 

Minn—Berry v. Daniels, 263 NW 
115, 195 tdinn 366—Moehlenhrock 
V Parke. Davis & Co, 169 N W. 
541, 141 Minn 154 

19 C J p 784 note 53 

12. NY—Willson v Faxon, 122 N 

YS 778. 138 App Div 359, re¬ 

versing 117 N.Y.S. 361, 63 Misc. j 
561. 

19 C.J. p 784 note 54 

13. Ark —Mann-Tankersly Drug Co. 
V. Cheairs, 88 S W 873. 75 Ark 
596. 

19 C.J. P 784 note 55. 

14- Ind —Knoefel v Atkins. 81 N E 
600, 40 Ind App 428 

19 C.J p 785 note 56 

15. N.Y.—Baudenbach v. Schwerdt- 
feger, 230 N Y S. 640, 224 App Div. 
314. error dismissed Baudenbach 
V. Schlesinger, 166 N E 322. 250 
N.Y. 556 

16 . Ind.—Riesbeck Drug Co. v 
Wray, 170 N.E. 862, 94 Ind.App 
616. 

Iowa.—Howard v. United Serum 
Co., 211 N.W. 419. 202 Iowa 822— 


Hollingsworth v Midwest Serum 
Co . 162 N W. 620. 183 Iowa 280 
Md —People's Service Drug Stores 

V Somerville, 168 A 12, 161 Md 
662 

Okl —Eagle Biological & Supply Co 

V Breed. 215 P. 424, 90 Okl 7 
SD—Murphy v. Sioux Falls Serum 

Co. 196 NW 835, 47 S.D. 44 

17. Conn.—Jones v Damtoft & Son, 

146 A 490. 109 Conn 350 

N Y —Fagan v. McRae, 169 N Y S 
577 

ND—Johnson v Kittleson, 189 N 
W 837. 49 N D 92. 

18. Iowa—Crouch v National Live 
Stock Remedy Co, 217 N W 557, 
205 Iowa 51 

19. N Y.—Flynt v Rightmeyer, 177 
NYS. 842. 107 Misc 692 

20. Or—Goodwin v. Rowe, 135 P 
171, 67 Or 1. AnnCasl915C 416 

21. Ala,—Watkins v. Potts, 122 So 
416. 219 Ala 427, 65 A L R 1097 
—Martin v. Manning, 92 So 659, 
207 Ala 360. 

Kan—Fuhs v Barber, 36 P.2d 962, 
140 Kan 373 

NY.—Flynt v Rightmeyer, 177 NY 
S 842. 107 Misc 692 
Tex —Peavy v Hardin. CIv.App, 
288 SW. 588 

Wash —Martin v, Bartell Drug Co, 
284 P. 96. 155 Wash. 317. 

22. Ind —Great Western Oil Co v 
Kraus, 122 N.E. 12, 69 Ind.App 
446 

Iowa—Miller v. Economy Hog & 
Cattle Powder Co. 293 N.W. 4. 
Minn —Ellis v. Lindmark, 225 N W. 
395, 177 Minn. 390 

Mo— Hendry v. Judge & Dolph Drug 
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Co. 245 S.W. 368. 211 Mo App 

166 

Tex —Dunlap v Oak Cliff Pharmaev 
Co, Civ App, 288 SW 236 
Wash —Martin v Bartell Drug Co , 
284 P 96, 155 Wash 317 

23 . Iowa—Miller v Economy Hog 
& Cattle Powder Co., 293 N W 4 

Mo —I'eters v Enderle Drug Co. 
App, 294 S.W 740 

Mich —Marx v Schultz, 175 N W 
182, 207 Mich. 655 

N Y —Baudenbach v Schwerdtfeger, 
230 NYS 640, 224 App Div 314, 
error dismissed Baudenbach v 
Schlesinger, 166 N E. 322, 250 N 
Y 655 

Wash —Martin v Bartell Drug Co . 
284 P 96, 155 Wash 317. 

24 . Iowa—Crouch v. National Live¬ 
stock Remedy Co., 231 N W. 323, 
210 Iowa 849. 

Minn.—Ziegler v. Denver Hog Serum 
Co. 283 N.W. 134, 204 Minn 156 
Va—Highland Pharmacy v. White, 
131 SE 198, 144 Va. 106, 44 A L 
R 1478. 

Wis—Hoar v. Rasmusen, 282 N.W 
652, 229 Wis 509. 

25 . Ohio.—Machlitt v. Myers, 155 
NE. 248, 23 Ohio App. 160 

26 . U.S —Valmas Drug Co v. 

Smoots, C.C.A.Mich, 269 F 356. 

Ala—Watkins v. Potts, 122 So 416, 
219 Ala. 427, 65 A.L R 1097— 

Martin v. Manning, 92 So 669. 
207 Ala. 360. 

Kan —Fuhs v. Barber, 36 P.2d 962, 
140 Kan. 373. 

Mass.—Andreotalla v. Gaeta, 156 N. 
E 731, 260 Mass. 105—Nesci v. 
Angelo, 144 N.E. 287, 249 Mass. 
508. 
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of issues as to contributory negligence,27 proximate 
cause,28 and other matters ;22 and insufficient to 
warrant submission to the jury of the case gener¬ 
ally, or such as to justify direction of a verdict 
as to the case or a count of the declaration, or the 
granting of a nonsuit,30 or to warrant submission 
of issues as to negligence,3i proximate cause,32 
and other matters 33 

(b) Weight and Credibility of Evidence 

In actions against druggists the weight and credibil¬ 
ity of evidence is for the Jury to determine. 

In actions against druggists, the weight to be 
given to testimony is for the jury to delermine,34 
as is the credibility of cvidcnce.35 

(2) Instructions 

In an action against a druggist, an instruction on the 
right to recover which omits a necessary element of the 
right of action is erroneous. 

In an action against a druggist, an instruction 
on the right to recover which omits a necessary 
element of the right of action is erroneous ,36 and 
where an issue of fact of the utmost importance 


§ 10 

is raised by the evidence, but not by the pleadings. 
It is error for the court to refuse to give a re¬ 
quested instruction correctly stating the law as to 
the burden of proof relative to such issue.37 

Particular instructions have been held proper 
or erroneously refused,38 or improper or properly 
refused.39 

(3) Verdict and Findings 

Findings of fact will not be disturbed unless incon¬ 
sistent with other subordinate facts set forth in the 
findings. 

Findings of fact will not be disturbed unless 
they are inconsistent with other subordinate facts 
which arc set forth in the findings.^® 

g. Measure of Damages 

In an action against a druggist, all losses proximately 
resulting from his negligence or breach of contract are 
recoverable, punitive damages may be given where there 
are circumstances of aggravation. Subject to these rules, 
the amount of damages is for the jury. 

The general rule of damages in civil actions that 
a person is liable for all such losses as naturally 


Mo—Harmon v. Plapao Laborato¬ 
ries. App, 218 SW 701 

NY—Willson v P«iXon. 101 NE 
799, 208 NY 108. 47 L R A .N.S , 
693. AnnCasl914D 49, reversing 
131 N.y S. 1151, 147 AppDIv 920 

NO—Spry v Kiser, 102 SE 708, 
179 NC 417 

Tex—Dunlap v. Oak Cliff Pharmacy 
Co. Civ App. 288 SW 236 

Wash —Martin v Bartell Drug Co , 
284 P. 96, 156 Wash 317 

27. Minn—Ellis Lindmark, 225 
NW 395. 177 Minn 390 

Mo—Johnson v Smolinaky, 81 S W 
2d 434, 229 Mo App 652—Hendry 
V Judge & Dolph Drug Co., 245 
SW. 358. 211 Mo App 166 

28. U S —Abbott Laboratories v 

Lapp, CCAIll. 78 F 2d 170 

Iowa —Miller v Economy Hog & 
Cattle Powder Co, 293 N W 4— 
Crouch v. National Live Stock 
Remedy Co, 217 NW 657, 205 
Iowa 51 

Mich—Marx v. Schultz, 175 N W. 
182. 207 Mich 655 

Minn —Tiedje v Haney, 239 N W. 
611. 184 Minn 569 

Mo —Peters v. Enderle Drug Co., 
App., 294 S.W 740 

29. Iowa — Crouch v National Live¬ 
stock Remedy Co., 231 N.W 323, 
210 Iowa 849. 

Mass—Nescl v. Angelo. 144 N E. 
287, 249 Mass 508 

aa U.S—Richards v. H. K Mul- 
ford Co, Tenn, 236 P 677, 150 
C.C.A. 9. 

Oa.—Brewer v Knight Drug Co., 
190 S.E.. 365, 56 Oa App. 352. 


Iowa —Hildebrand & Son v Black 
Hawk Oil Co. 219 NW 40. 205 

Iowa 946—Balhorn v Pitman 

Moore Co, 200 NW 601, 39 A L 

R 397 

Ma.ss—Andreotalla v Gaeta, 156 N 
E 731, 260 Mass. 105 

31. Pa—Tremaine v H K Mul- 
ford Co.. 176 A 212, 317 Pa 97 

32. Conn —Jones v Damtoft & Son, 

146 A 490. 109 Conn 350 

Iowa —Hildebrand & Son v Black 
Hawk Oil Co, 219 NW 40, 205 

Iowa 946 

33. Iowa—Howard v United Scrum 
Co. 211 NW 419. 202 Iowa 822. 

34. Iowa—Crouch v National Live¬ 
stock Remedy Co, 231 N.W 323, 
210 Iowa 849. • 

Ohio—Machlitt v. Myers, 155 NE 
248. 23 Ohio App. 160 

35. Ala —Martin v Manning, 92 

So 659, 207 Ala 360. 

36. Mo—Hendry v. Judge & Dolph 
Drug Co, 245 SW 358, 211 Mo 
App 166 

19 C J. p 785 note 65. 

37. Kan —Daniels v. Dick, 147 P 
845. 95 Kan 72 

19 CJ p 785 note 66. 

38. Xnstractiotts aa to 

(1) Care required of druggist 

Ohio—Meyer v Flannery, 18 Ohio 
NP. NS. 361 

SC—Sandel v. State. 104 SE 567, 
115 SC 168, 13 A.LR. 1268 

Tex.—Peavy v. Hardin. Civ App , 
288 SW. 588 

Wash.—Martin v. Bartell Drug Co, 
284 P. 96, 155 Wash 317. 
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(2) Contributory negligence—Sis- 
sell v Sihler Serum Co , 204 P 988, 
110 Kan 446 

(3) Substitution of drugs 

Ill—Jones V Walgreen Co. 265 Ill. 
App 308 

Tex —Peavy v. Hardin, Civ App , 
288 S.W 588 

(4) Other matters. 

Mo —Peters v Enderle Drug Co.. 
App . 294 S W 740 

NY—F'lynt v Kightmeyer, 177 N 
Y S. 842, 107 Misc 692 

39. Xnatractions as to 

(1) Compensatory and punitive 
damages —Ohio County Drug Co v. 
Iloward, 256 S W. 705, 201 Ky 346. 
31 A.LR 1355 

(2) Eflect of defendant's belief 
that remedy wa.s harmless—Harmon 
V Plapao Laboratories. Mo App, 218 
SW 701 

(3) Intervening or contributing 
cause of injury —Sandel v State, 
104 SE 567. 115 SC. 168, 13 A L R 
1268. 

(4) Other matters 

Ala—Watkins v Potts, 122 So 416, 
219 Ala 427. 65 A L.R 1097 
Mo—Hendry v. Judge & Dolph Drug 
Co, 245 S W. 358, 211 Mo App 

166 

N Y.—Lynn v Hewit Pharmacies, 
254 N Y S 9. 234 App Div 805. 
RI—Santos v. Santos. 110 A 326. 

40 . Conn — Tombari v Connors, 82 
A. 640, 86 Conn. 231, 39 L K A ,N. 
S, 274. 

19 C.J. p 785 note 67. 
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and proximately result from his negligence^i or 
breach of contract^^ jg applicable in actions against 
druggists. Punitive damages may be given where 
there are circumstances of aggravation,such as 
gross negligcncc^^ or wrongful motive.'*® 

Subject to these rules, the amount of damages to 
be assessed is peculiarly for the consideration of 
the jury.^® 

§11. Pure Drug Acts 

Examine Pocket Parts for later cases. 

§ 12. - Federal Regulation, and Prosecu¬ 

tions and Forfeitures Thereunder 

a. In general 

b. Powers and duties of governmental 

departments 

c. What constitutes drugs under act of 

1906 

d. Construction of language 

e. Offenses under act of 1906 

f Condemnation and forfeiture of drugs 

g. Procedure; conditions precedent 

h. Defenses 

i. Jurisdiction and venue 
j Pleading 

k. Evidence 


/. Trial 
m. Costs 

a. In General 

The Pure Food and Drugs Act of 1906 was applicable 
only to interstate commerce. It was given a reasonable 
construction to prevent injury to the public health. 

It is to be noted that the decisions referred to 
in this section are based on the Pure Food and 
Drugs Act of June 30, 1906, as amended, 34 U.S. 
St. at L. p 768 c 3915. 21 U.S.C.A. §§ 1-215, which 
was repealed by the Federal Food, Drug, and Cos¬ 
metic Act of June 25, 1938, 52 St. at L. p 1040 c 
675, 21 U.S.C.A. §§ 301-392, the latter act provid¬ 
ed that it should take effect twelve months after 
the date of its enactment. 

The federal constitution docs not confer on 
congress any express power to legislate with re¬ 
spect to drugs.*The validity of the Pure Food 
and Drugs Act of 1906 rested on the power of 
congress under the interstate commerce clause of 
the constitution*® and on its jiower to legislate 
generally for the District of Columbia and the 
territories,*® and was applicable only to interstate 
commerce.®® 

The act was given a fair and reasonable con¬ 
struction to attain its aim,®i which was to prevent 
injury to the public herilth,®^ and it regulated 


61 . Tpx —Brunswig v. White, 8 S 
W 85, 70 Tex .504 
19 C J p 785 nolo 68 

42. Tex —Jones v George, 61 Tex 
345. 48 Am U 280 

19 C J p 785 note 69. 

43. Kj —Fleet v Hollenkemp, 13 
B Mon 219, 56 Am D 563. 

44. K> —Ohio County D^ug Co v 
Howard. 256 SW 705. 201 Ky 346. 
31 A L. ri 1355—Smith v M ddle- 
ton, 66 SW 388, 112 Ky. 588. 23 
Ky L. 2010. 99 Am.S.R. 308, 56 L. 
RA 484 

45. N J —Hammer v Gordon, 172 
A 811, 12 NJMlsc 475 

Smg corporation, "is not liable 
for punitive damages for the will¬ 
ful and malicious wrong of Its agent 
in which it did not par¬ 

ticipate,” and may not bo h< Id re¬ 
sponsible beyond the actual damage 
sustained by plaintiff—Hammer v 
Gordon, supra 

46. Ill —Smith V. Hays, 23 Ill.App 
244 

Ky.—Fleet v Hollenkemp, 13 B 
Mon. 219, 56 Am D 563 
Verdict for nominal damages has 
been upheld —Keating v Hull, 62 A 
661. 78 Conn. 719—19 C.J. p 785 note 
73. 

Damages held not excessive 

(1) 1300 for death of a colt and 


injury to two mares—Great We*?t- 
ern Oil Co v. Kraus, 122 N.K 12. 
60 Tnd App 446 

(2) $350 for willful substitution 
of ingiedients specifled in prescrip¬ 
tions—Hammer v. Gordon, 172 A. 
811. 12 N.J Misc 475 

47. U S —Med-A-Dent Co v. L. D 
Caulk Co, DC Del, 4 F 2d 126 

48. US—U S. V. Eight Pafkiges 
and Casks of Drugs, DC Ohio, 5 
F2d 971—Med-A-Dent Co v. L. 
D C.aulk Co, DC Del, 4 F 2d 126. 

49. U S —Med-A-Dent Co. v. Ij, D. 
Caulk Co , supra. 

50. US—U. S V. 17 Bottles, Large 

.Size, and 65 Bottles, Small Si/e, 
More or Less, of an Article of 
Drugs Labeled in Part "B & M.”, 
D C Md . 55 F 2d 264—U. S. v. 

Hopkins. CCNT.. 199 F. 649. 

Jurisdiction of federal government 
over drugs remaining in original 
packages see Commerce § 28 

51. US—U S. V. Antikamnia 

Chemical Co, DC. 34 S Ct. 222, 
231 U S. 654. 68 L Ed. 419—U. S 
V 4 8 Dozen Packages, More or 
Less, of Gauze Bandage Labeled 
in Part Sterilized, C C A N.T.. 94 

F2d 641—Taylor v. U. S, CCA 
Ga, 80 F 2d 604, certiorari denied 
56 set. 603, 297 US. 708, 80 L 
Ed 995. 


52. US—U S V 48 Dozen Packag¬ 
es. More or Le.ss, of Gauze Band¬ 
age Labeled in I'art Sterilized. C. 
CAISTY. 04 F2d 641—U S v. 
pjleven Cartons of Drug Labeled in 
Part “Vapex,” D C Md., 59 F 2d 
446 

Other expresBions of purpose 

(1) "The purpose of the [1906] 

act IS to secure the purity of 
drugs, and to inform purchasers of 
what they are buying ”—U S v. 
Antikarnnia Chemical Co, 13 C. 34 

.S Ct 222. 225, 231 U S. 654, 68 L. 
Ka 419 

(2) One of the purposes of the 
act was "to enable purchasers to 
buy drugs for what they reallv 
are."—Taylor v U S, C C A.Ga , 80 
F 2d 604, 606, certiorari di*nied 56 
S Ct. 503. 297 U S 708. 80 L Ed. 995. 

(3) ‘The . . Drugs Act was 

passed as a protection to the un¬ 
informed, that they might be as¬ 
sured that an article purchased was 
what it purported to be ”—U. S. v. 
5 One-Pint Bottles and 23 One-Gil- 
lon Bottles, More or Less, of Elixir 
Terpin Hydrate and Codeine, D.C.N. 
Y., 9 F Supp. 990, 991. 

(4) "The act was intended to pro¬ 
tect the public from deception and 
fraud in connection with the sale 
of proprietary medicines ”—U. S v. 
23^ Dozen Bottles, 35-Cent Size 
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drugs that were not impure and were not of them¬ 
selves harmful,53 as well as impure drugs.54 

b. Powers and Duties of Q-ovemmental Depart¬ 
ments 

The 1906 drug act empowered the secretaries of the 
treasury, agriculture, and commerce and labor to make 
regulations interpreting the act, but not extending it. 

The Pure Food and Drugs Act of 1906, which 
authorized the secretaries of the treasury, of ag¬ 
riculture, and of commerce and labor to make reg¬ 
ulations for carrying the law into effect, gave them 
I)Ower to make regulations which were interpretive 
and exiilcinatory of the act,5>» but did not give them 
l^ouer to make regulations which constituted an 
extension of, or an amendment to, the act itself.56 

Under the act it was the duty of the depart¬ 
ment of agriculture to make examinations of drugs 
for the purpose of determining whether they were 
adulterated or misbranded within the meaning of 
the act, and, if it appeared from such examination 
that any of such specimens was adulterated or 
misbranded, to certify the facts to the proper 
United States -district attorney, who w’lthout delay 
had to institute appropriate proceedings, by in¬ 
dictment or libel for condemnation, or both, as the 

facts warranted.57 
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c. What Constitates Drugs under Act of 1906 

Under the act of 1906 a drug was any substance to be 
used for the cure, mitigation, or prevention of disease, and 
included preparations recognized in the United States 
Pharmacopoeia or National Formulary, as well as others 
of the kind mentioned therein. 

The provision of the Pure Food and Drugs Act 
of 1906, defining a drug as including any substance 
intended to be used for the cure, mitigation, or 
prevention of disease, was held to be narrowed, un¬ 
der the principle of ejusdem generis, by words 
used in the statute in connection therewith, defin¬ 
ing the term as including medicines and prepara¬ 
tions recognized in the United States Pharmaco¬ 
poeia or National Formulary for internal or exter¬ 
nal use;53 but general language was used in the 
act for the very purpose of making it cover more 
substances of the kind mentioned than were actual¬ 
ly recognized in the United States Pharmacopoeia 
or National Formulary.53 

d. Construction of Language 

Language on labels, containers, and booklets was con¬ 
strued in the sense ordinarily conveyed to purchasers, in 
actions under the 1906 drug act. 

In the construction of language on drug labeLs, 
containers, or booklets, in actions under the 1906 
act, the meaning given to the language was that 
ordinarily conveyed by it to purchasers.®® 
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and 12“I Dozfn Dottles, TO-Oent Size, 
t)f an Arllclo of Drugs Labeled in 
I’art "Le#'s Sav<‘ the Baby," DC 
Conn . 44 F 2d 831, S35 

(Ti) The act "was enacted to rem- 
edv the great rnisihief resulting 
from the unie.slruted sale of adul- 
teiatid drugs”— V S v Antikamnm 
Chemical Co, 37 .AppDC. 343, 350, 
reversed on other grounds 231 U S 
651. 34 set 222. 58 L. Fd 419 

53. US—U S V Eleven Cartons 

of l>rug Labeled in Part “Vapex,” 
D(’ Md . 59 F 2d 446 

54. US—U S V Eleven Cartons 

of Drug Labeled in Part "Vapex,” 
supra 

56. U S —U S V 5 One-Pint Bot¬ 
tles and 23 One-(Jallon Bottles. 
More or Le^^s of Elixir Terpin Hy¬ 
drate and Codeine, D C N Y , 9 F 
Supp ')90 

Regulations held proper 

(1) A regulation requiring labels 
to state not only what drugs the 
preparation contained, but also of 
what the contents were derivatives 
—U S V Antikamnia Chemical Co. 
34 set 222, 231 US 654. 58 L Ed 
419, leversing 37 App D C. 343. 

(2) Regulation of department of 
agriculture requiring label of non¬ 
conforming drug sold under name 
recognized in United States Phar- 


macopceia or National Formulary to 
slate that drug was not a United 
States PharmacopaMti or National 
Formulary article—U S v 5 One- 
Pint Bottles and 23 One-Callon Bot¬ 
tles More or Less, of Elixir Terpin 
Hydrate and Codeine, DC NY, 9 F 
Supp 990 

56. U S —U. S V Antikamnia 
Chemical Co, 34 S Ct 222. 231 U 
S 054, 58 I^Ed 419. reversing 37 
App DC 34.1 

57. U S —U S V Morgan NY, 32 
SCI 81. 222 US 274. 56 L Ed 118. 
reversing CC, 181 P 587—U S 
V Eight Patkage.s and Casks of 
Drugv DC Ohio, 5 F 2d 971 

The “findings and conclusions [of 
the department of agrii.ulture] in 
respect of adulteration and mis¬ 
branding are merely tentative, and 
have no binding or obligatory force 
in themselves ”—National Remedy 
Co V Hyde. 50 F 2d 1066. 1067, 60 
App DC 252 

58. US—U S V. 48 Dozen Packag¬ 
es, More or Less, of Gauze Band¬ 
age Labeled in Part Sterilized, C 
CANY, 94 F 2d 641 

59. U S —U S. V 48 Dozen Pack¬ 
ages, More or Less, of Gauze 
Bandage Labeled in Part Steri¬ 
lized, supra. 

I Gauze hondoglnff was within the 
I broad language of the statute, as it 
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IS similar in composition to ab¬ 
sorbent cotton, which is recognized 
by the Un.ted States Pharma- 
copiuia—U S v 48 Dozen Pack¬ 
ages, More or Less, of Gauze Band¬ 
age Labeled in Part Sterilized, su¬ 
pra. 

Medical preparations for treatment 
of colds and similar ailments were 
held to be drugs within the statute. 
—17 S V Eleven Cartons of Drug 
Labeled in Part "Vapex,” D C Md., 59 
F2d 446—U S v 23vij Dozen Bot¬ 
tles, 35-Cf‘nt Size and 12% Dozen 
Bottles, 70-Cent Size of an Article 
of Drugs Labeled in Part "Lee’s 
Save the Baby,” D C.Conn., 44 F 2d 
831 

Mineral water used as medicine 

and not as a beverage came within 
the meaning of “drug" as used in 
the act —Goodwin v U S., C C A 
Ohio, 2 F 2d 200—Bradley v. U. S., 
C C A.La , 264 F. 79 

60. U S —U. S. v 17 Bottles, Large 
Size, and 65 Bottles, Small Size, 
More or Less, of an Article of 
Drugs Labeled in Part "B & M ”, 
DCMd. 55 F2d 264—Hall v. U. 
S., CCA Tex, 267 F 795 
DC.—Chichester Chemical Co. v U. 

S., 49 P2d 516, 60 App D C 134 
Construction by court see infra S 
12 X. 
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6. Offenses under Act of 1906 

(1) Adulteration 

(2) Misbranding 

(1) Adulteration 

(a) Shipment or delivery of adulterated 

drug 

(b) What constituted adulteration 

(a) Shipment or Delivery of Adulterated 
Drug 

Under the 1906 act it was a misdemeanor to ship 
an* adulterated drug from one state into another, or to 
receive and deliver, or offer to deliver, an adulterated 
drug in unbroken packages. 

Under the 1906 act it was a. misdemeanor for a 
person to ship an adulterated drug from one state 
into another,® 1 and the fact that drugs were shipped 
in bulk, to be repackaged before retail distribu¬ 
tion, did not take them outside the scope of the 
act.®2 It was also an offense for a person to re¬ 
ceive and deliver, or offer to deliver, for pay or 
otherwise, an adulterated drug in unbroken pack¬ 
ages but the mere receipt of an adulterated 


drug in interstate commerce did not constitute an 
offense under the act, since it was necessary that 
the recipient deliver or offer to deliver the adulter¬ 
ated drug in unbroken packages.®^ A person who 
received an adulterated drug, but opened and tested 
it and caused the standard of strength, quality, and 
purity to be plainly stipulated on the containers 
prior to seizure, was not guilty of a violation of 
the act.®5 

(b) What Constituted Adulteration 
A drug was deemed adulterated, under the 1906 act, 
if it was sold under a name recognized in the Phar- 
macopceia but differed from the standard therein laid 
down, or, where not sold under a name so recognized, if 
Its strength or purity fell below its professed standard. 

Under the 1906 act, a drug was deemed to be 
adulterated if it was sold under a name recognized 
in the United States Pharmacopoeia or National 
Formulary and differed from the standard of 
strength, quality, or purity by the test therein laid 
dowm,®® or, where not sold under such a stand¬ 
ard name, if its strength or purity fell below the 
professed standard or quality under which it was 
sold-®"^ A manufacturer using a National h'ormu- 


Zntezpretatlon placed by ohcxnlsts 
or draffSTiets on word ‘‘special*’ add¬ 
ed to title of nonconforming drug 
sold under name recognized in Na¬ 
tional Formulary did not determine 
question of adulteration within 1906 
act —U S V 5 One-Pint Bottles 
and 23 dne-Gallon Bottles, More or 
Less, of Elixir Terpin Hydrate and 
Codeine. D C N.Y . 9 F Supp 990 

61 . U S —t^ S V Le.s.ser, C C A N 
Y, 66 F.2d 612—U. S v Direct 
Sales Co . D.C NT. 252 F 882 

19 C J p 786 note 83 

62 . U S —Strong, Cobb & Co v. TJ 
S., CCA Ohio, 103 F2d 671 

63 . US—U S V Nine Boxes of 

Asafcelida. D C Pa . 181 F 568—U 
S V Five Boxes of Asafcetida, D 
CPa, 181 F 561. 

64 . U S —11 S V Five Boxes of 

AsafiJt'lida, supra 

66w U S —U. S V. Five Boxes of 

Asafcctida, supra 

66 . U.S —U. S V Lesser. C C A N. 
y., 66 F2d 612—U S v 17 Bot¬ 
tles, Large Size, and 65 Bottles, 
Small Size, More or Less, of an 
Article of Drugs Labeled in Part 
“B. & M ”, D C Md . 55 F 2d 264— 
U. S. V. 5 One-Pint Bottles and 
23 One-Gallon Bottles, More or 
Less, of Elixir Terpin Hydrate 
and Codeine, D C N.Y., 9 F Supp 
990—U S V. Two Cans of Oil of 
Sweet Birch and Three Cans of 
Oil of Gaultheria. D.C.N.Y., 268 
F. 866. 

Adulteration of articles as a gen¬ 
eric offense see Adulteration. 


''PhannacopoBia** dsflnsd 

The pharmacopcBia referred to in 
the Pure Food and Drugs Acts as 
furnishing the standard for testing 
drugs IS a book of authoritative di¬ 
rections for the selection and prepa¬ 
ration of substances to be used as 
medicines, including a list of articles 
of the materia medica with thtir 
characters and tests, it is recognized 
by statute, and was drawn up by a 
national convention of delegates from 
medical societies and universities, 
and is revised, or intended to be re¬ 
vised, every ten years, and is con¬ 
sidered an authoritative standard 
for determining the composition of 
drugs —District of Columbia v Lyn- 
ham, 16 AppDC 85 

Words **tSBt laid down” required 
conformity with the standard set 
up in the Pharmacopoeia and made no 
attempt to prescribe a method of as¬ 
certaining whether such conformity 
existed —U S v Lesser, C.C.A.N.Y., 
66 F2d 612. 

Drug held adulterated 

Nonconforming drug labeled "Elix¬ 
ir Terpin Hydrate and Codeine (Spe¬ 
cial), ' being sold under name rec¬ 
ognized in National Formulary, was 
held “adulterated” within statute, as 
against contention that word "spe- 
cial” indicated that product differed 
from Formulary —U S. v 6 One- 
Pint Bottles and 23 One-Gallon Bot¬ 
tles, More or Less, of Elixir Terpin 
Hydrate and Codeine, D C.N.Y., 9 F. 
Supp 990 

Drug held not adulterated 

Defendant who sold a bottle of i 
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thyroid tablets containing an aver¬ 
age of not less than two and forty- 
one hundredths grains of thyroid ele¬ 
ment under label representing that 
tablets contained an average of two 
grams of th>roid each was not guilty 
of adulteration—U S v William H. 
Borer, Inc , D C Pa , 27 F Supp 671. 
67. US—U. S V 17 Bottles. Large 
Size, and 66 Bottles, Small Size, 
More or Less, of an Article of 
Drugs Labeled in Part "B & M ”, 
D C Md , 66 F 2d 264—U S v Fif¬ 
ty-Nine Tubes, More or Less, of 
Lutein Tablets, D C N.Y, 32 F. 

Supp 968—U S. V Two Cans of 
Oil of Sweet Birch and Three Cans 
of Oil of Gaultheria. D C N Y., 268 
F 866 

Frofesssd standard shown 

A letter from manufacturer of cold 
tablets to buyer advising buyer 
that label should declare one gram 
of acetanilld and six hundred twenty- 
five thousandths grains of quinine 
sulphate, in accordance with formula 
previously agreed on, constituted 
"profession of strength or purity” of 
tablets within drugs act of 1906, not¬ 
withstanding that letter was written 
before tablets were manufactured, 
where manufacturer represented aft¬ 
er tablets were manufactured that 
it was shipping tablets ordered and 
manufactured according to formula 
agreed on—Strong, Cobb & Co. v. U. 
S, C.CAOhlo, 10,3 F.2d 671 
Ahssnoe of professsd standard 

(1) A drug was held not adulterat¬ 
ed where there was no professed 
standard of quality under which it 
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lary name for a nonconforming product had the 
duty of giving the public unmistakable notice that 
its composition differed fcom the formula given 
in the Formulary.®* 

On the issue of adulteration, not only labels on 
the containers, but also any booklets or documents 
which accompanied the product by way of adver¬ 
tisements or description by manufacturers, were 
to be considered.®* 

(2) Misbranding 

(a) In general 

(b) What constituted misbranding 
(a) In General 

It was a misdemeanor, under the Pure Food and 
Drugs Act of 1906, to ship a misbranded drug in interstate 
commerce. 

The Pure Food and Drugs Act of 1906 required 
that drugs shipped in interstate commerce and 
labeled should not be misbranded,^® and made it a 
misdemeanor to ship a misbranded drug in such 
commerce, 
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The word "package'* as used in the section of the 
act relative to misbranding had reference to the 
package which passed into the possession of the 

public or the real consumer.'^^ 

(b) What Constituted Misbranding 
aa. False and misleading label 
bb. False statements as to curative ef¬ 
fect 

aa. False and Misleading Label 

The provisions of the 1906 drug act against misbrand¬ 
ing covered false and misleading labeling. The quantity 
or proportion of certain substances and their derivatives 
had to be stated on the label. 

The provisions of the 1906 act against misbrand¬ 
ing covered the case where a drug had a false and 
misleading label,as where it was offered for 
sale under the distinctive name of another drug;*^^ 
and an article was “misbranded” if it was not the 
identical thing that the statement on the label or 
container indicated it to be.^S It was necessary 
that not only the quantity or proportion of certain 
designated substances, such as morphine, be stated 


was sold—U S V 17 Bottles, Large 
Size, and 65 Bottles. Small Size, More 
or Less, of an Article of Drugs La¬ 
beled in Part “B & M ”, D C Md . 5.5 
F 2d 264—IT S v Fifty-Nine Tubes, 
More or Leas, of Lutein Tablets, D 
CNY, 32 FSupp 958 

(2) Statement describing drug as 
‘“antiseptic,” although false, was not 
profession of standard of strength 
within definition of “adulteration ”— 
U S V 17 Bottles, Large Size, and 
65 Bottles, Small Size, More or Less, 
of an Article of Drugs Labeled in 
Part “B Sc. M ”, supra 

68. U S —U S. V. 6 One-Pint Bot¬ 
tles and 23 One-Gallon Bottles, 
More or Less, of Klixir Terpin Hy¬ 
drate and Codeine, D C N Y , 9 F 
Supp 990. 

69. US —U S V 17 Bottles, Large 
Size, and 65 Bottles, Small Size, 
More or Less, of an Article of 
Drugs Labeled in Part ”B & M.”, 
D C.Md , 56 F.2d 264—U S v Fifty- 
Nine Tubes, More or Less, of Lu¬ 
tein Tablets, D C N.Y., 32 FSupp 
958. 

70. U S — U. S V Knowlton Dander- 
ine Co, 175 F 1022, 99 CCA. 667 
—U S v. Sixty-Five Casks, Liquid 
Extract, D.CWVa., 170 F. 449. af¬ 
firmed 175 F. 1022, 99 C.C A. 667. 

71. U.S.—U. S. V. Dr. David Roberts 
Veterinary Co , C C.A Wis., 104 F.2d 
785 —u. S. V. Lesser, C.C.A.N Y., 66 
P.2d 612—U. S. V. William H. Ror- 
er, Inc., D C Pa., 27 F.Supp 671— 
U. S. V. Direct Sales Co., D.C.N.Y., 
262 F. 882. 


72. XT S —Stephens Co. v U S , Ohio, 
203 F 817, 122 CCA 135. 

73. US—Strong. Cobb & Co v U 
S. CCAOhio, 103 F2d 671—Tay¬ 
lor v U S , C C A Oa , 80 F 2d 604, 
certiorari denied 56 S Ct 503, 297 
US 708, 80 LEd 995—U S v 17 
Bottles. Large Size, and 65 Bottles, 
Small Size. More or Less, of an 
Article of Drugs Labeled in Part 
”B & M”, DCMd, 55 F 2d 264— 
U S V Eight Packages and Casks 
of Drugs. DC Ohio, 5 F 2d 971— 
U S V Fifty-Nine Tube.s, More or 
Less, of Lutein Tablets, D C N Y , 
32 F Supp 958—^U S v William 
H Rorer, Inc , D C.Pa , 27 F Supp 
671—U S V 5 One-Pint Bottles 
and 23 One-Gallon Bottles, More 
or Less, of Elixir Terpin Hydrate 
and Codeine, D C.N Y, 9 F Supp 
990. 

Aim of statute as to misbraaaing 

The provision of the statute as to 
misbranding was aimed not at all 
possible false statements, but only 
such as determined the identity of 
the article, possibly including its 
strength, quality, and purity —U S 
V. 17 Bottles, Large Size, and 65 
Bottles, Small Size, More or Less, 
of an Article of Drugs Labeled in 
Part ”B & M ”, D C.Md., 65 F 2d 264 
—U S. V. William H Rorer, Inc., D 
CPa, 27 F.Supp 671—Kar-Ru Chem¬ 
ical Co V U, S, C.C.A.Wash, 264 F. 
921—19 C.J. p 786 note 96 
Ksqnlremoii.t of label 

(1) It was held that a label was 
required under the 1906 act —U S. 
V. Sixty-Five Casks Liquid Extract, 
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DCWVsl., 170 P 449 affirmed U. S 
V Knowlton Dandenne Co, 175 P 
1022, 99 CCA. 667. 

(2) “The law does not require any 
label ... If there is no label, 
there Is no misrepresentation If 
the label is unintelligible, it is no 
description of the contents of the 
package, and can deceive nobody”— 
U S V Eight Packages and Casks 
of Drugs. D C Ohio 5 F 2d 971, 978. 
Meaalng of **label” 

(1) A "label” embraced a descrip¬ 
tive paper affixed to the package 
which included a statement of its 
contents, as well as a statement af¬ 
fixed to the container—U S v. Fifty- 
Nine Tubes, More or Less, of Lutein 
Tablets, D C N Y . 32 P Supp. 958— 
19 C J p 786 note 93. 

(2) A label did not include a book¬ 
let inclosed with an article inside 
the carton in -which it was offered 
for sale —U S v 17 Bottles. Large 
Size, and 65 Bottles, Small Size, 
More or Less, of an Article of Drugs 
Labeled in Part “B. & M ”, DC Md , 
55 F 2d 264—U S. v American Drug¬ 
gists’ Syndicate, C.C N.Y., 186 P. 387 

74. U S —Strong, Cobb & Co v U 
S., C.C A Ohio, 103 F 2d 671—U S. 
V. Two Cans of Oil of Sweet Birch 
and Three Cans of Oil of Gaul- 
theria, D C.N Y , 268 F 866. 

75. U S —U. S. V Dr David Rob¬ 
erta Veterinary Co., C C.A.Wis., 104 
F2d 785. 

Tolaraaoe of error 

(1) A drug was held not misbrand¬ 
ed where, allowing for the tolerance 
of error expectable in all manufac- 
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on the labelbut that any derivative or prepara¬ 
tion of such substance also be stated thereon. 

bb. False Statements as to Curative Effect 

Under an amendment of the 1906 act, a drug was mis¬ 
branded If false statements with intent to deceive were 
made as to its curative effect, whether on the label, the 
package, or on printed matter placed inside the package 

Under an amendment to the 1906 act, 37 U.S St. 
at L. p 416 c 352, making false and fraudulent 
statements as to the curative effect of a drug or 


medicine constituted misbranding,*^* whether made 
on the label or package or on printed matter placed 
inside the package.To constitute a violation of 
the amendment it was essential that the statement 
be both false and made with an actual intent to 
decen'c,**’ or made in reckless and w’anton disre¬ 
gard of their truth or falsity.*^ 

Under the amendment a person w’as allowed to 
give his \iev\s as to the effect of his product,*2 
and could not be convicted merely because he ad- 


turing pro( esses, the drug: conformed 
to the label—U S v Fifty-Nine 
Tubes. More or Less, of Lutein Tab¬ 
lets, I) C N Y , 32 F.Supp 958 

(2) However, even if the prohiln- 
tion of misbranding: applied only to 
cases in whith false repre.sentation 
was detrimental to health or injuri¬ 
ous to buying: public, rt presentation 
on label of bottle of thyroid tablets 
containing: two and fort\-one hun¬ 
dredths tyiuins of th>roid that they 
contained an average of two prams 
of th^ roid each wras prima facie in¬ 
jurious and within the statute—U S 
V. William H Rorer, Tru , D C Pa., 
27 F Supp 671 

76. US— V S V Antikamnia Chem¬ 
ical t''o nC 14 set 222 231 US 
654, 58 L Kd 419—U S v Eleven 
Cartons of Diup Labtled in Part 
“Vapex •* D C Md . 59 F 2d 416—U 
S \ Eipht Packages and Casks of 
Drug:s DC Ohio. 5 F 2d 971—TT S 
V. 5 One-Pint IJottles and 23 One- 
Gallon Bottles More or L* ss of 
Elixir Tcrpin Hvdrate and Codeine, 
nCNY, 9 FSupp 990 
Intent immaterial 

“Since the statute . . , requires 

a specific statement as to content of 
acetanilid compounds, the intent of 
the company is not material ”— 
Strong, Cobb & Co. v U. S , C C A 
Ohio, 103 F 2d 671, 674 
77- US—U S V. Antikamnia Chem¬ 
ical Co, DC. 34 set 222, 231 U 
S 654, 58 LEd. 419. 

Codeine sulphate 

Drug whose label showed presence 
of codeine sulphate w'as “misbrand¬ 
ed” within statute because not stat¬ 
ing that oodt Ine sulphate is deriva¬ 
tive of opium or morphine —U S 
V. 5 One-Pint Bottles and 23 One- 
Gallon Bottles, More or Less, of 
Elixir Terpin Hydrate and Codeine, 
D C N Y , 9 F Supp 990 
78, U S—U S v John J Fulton Co, 
CCA Wash , 13 F 2d 50b—U. S. v 
237^2 Dozen Bottles. 35-Cent Size 
and 12% Dozen Bottles, 70-Cent 
Size of an Article of Drug.s Labeled 
In Part “Lee’s Save the Baby," D 
CConn, 44 F 2d 831—Hall v U 
S, CCA.Tex, 267 F 795—Bradley 
V. U S., CCA La, 264 F 79. 

D.C.—Chichester Chemical Co. v U 
S.r 49 F.2d 616, 60 App.D C. 134. 


Amendment held constitutional 

U S —Proper v John Bene &. Sons 

D C N Y . 299 F 863 
19 C J p 786 note 98 
‘‘Curative ;** “therapeutic” 

“Curative,” as used in 1906 act, as 
amended, meant possessing power or 
tending to cure, “therapeutic " meant 
to heal, make well, and ro'^tore to 
health—U S v 23^12 Dozfn Bottles, 
35-Cent Size and 12% Dozen Bottb‘s, 
70-Cent Size of an Article of Drugs 
Labeled in Part “Lee's Save the 
Baby." D C Conn . 44 F 2d 831 

Misbranding held shown 

(1) Statement on labels. “We have 
received many letters from phvsi- 
cinns reporting.” etc, followed b> 
what w'as represented to l>e the sub¬ 
stance of such reports which would 
tend to engender a belief in pel sons 
suffering from diabetes that the use 
of the drugs would afford thc‘m re¬ 
lief, W'as direct statement that duigs 
were curative, constituting misbrand¬ 
ing. if false—tJ S V. John J Ful¬ 
ton Co, CCA Wash. 33 F 2d 506 

(2) A drug product shipped in in¬ 
terstate commerce in bottles contain¬ 
ed in cartons, the labels and cartons 
btaring statements represinling that 
it W'as an effc*ctive medic me for treat¬ 
ment of ceitain ailments named, 
whereas it contained no ingredient 
w'hich could possiblv have an> reme¬ 
dial or beneficial effect in treatment 
of sue li ailments, as w'as known to 
the shipper, who was the manufac- 
ture», w'us “misbranded ”—Hall v. U 
S. CCA Tex, 267 F. 795 

(3) A label on mineral water 
shipp'^d in interstate commerce, stat¬ 
ing that It was recommended in the 
treatment of certain diseases, and 
containing directions for its u.se, w'as 
suscc-ptible of the construction that 
It meant that the use of the water 
in the ticatment of such diseases 
would effect a cure or alleviation — 
Bradley v U S . C C A La . 264 F. 79 
No misbranding shown 

Drug mixture containing Ingredi¬ 
ents having therapeutic or cuiative 
value in treatment of diseases for 
which it was re< ommended was not 
misbranded, trade-mark, “Lee's Save 
the Baby,” for use on drug prepara¬ 
tion for relief of colds and similar 
ailments, was not misleading.—U S. 
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V 23^12 Dozen Bottles. 35-Cent Size 
and 12% Dozen Bottles, 70-Cc*nt Size, 
of an Article of Drugs Labeled in 
Part “Lee’s Save the B.iby,” DC 
Conn, 44 F 2d 831 

Prior to amendment, the term 
"misbranded” and the phrase defining 
W'hat amounted to misbranding in 
the original act did not cover state¬ 
ments as to the t urativ'e effect of the* 
drug or medicine—U S v 17 Bottles. 
Large Size, and 65 Bottles, Small 
Size, More or Less, c»r an Article of 
Drugs Labeled in Part. “B & M ”. 
DCMd, 55 F2d 264—U S v Wil¬ 
liam H Rorer Ine D C Pa , 27 F 
Supp 671—Kar-Ku C^hemlcal (\) \ 

U S CCA Wash, 264 F 921—19 C 
J p 786 note 96 

79. TIS—IT S v 17 Bottles Latge 
Size, and 65 Bottles Small Size* 
More or l^ess, of an Artic’le of 
Drugs Labeled in Part “B & M ”, 
DCMd, 55 F2d ‘-»64 

19 CJ p 786 note 99 

80. U S —Seven Cases v U S . N< b . 

36 set 190 239 US 510, 60 LEd 
411, I..RA1916D 164—U S v Di 
Dav'id Roberts Veteriiiaiv Co, CC 
AWis, 104 F2d 78.5—11 S v 17 
Bottles, Large Size, and 65 Bottles, 
Small Size, Mfue* or Less, of an 
Article c»f Drugs Labe led in T*art 
"B & M ”, DCMd, 55 F 2el 264 - 
U S V 23 Vi 2 Dozen Bottles, 35- 
Cent Size, and 12';i Dozen Bottles, 
70-Cfnt Size, of an Article of Diugs 
Ijab‘*led in Pait "Lee’s Save the 
Baby,” D C Conn , 44 F 2d 831— 

Kar-Ru Che-mieal Co v. U S, C t" 
A Wash , 264 F 921—Dr. J. H Me - 
Le>an Medicine Co v U S , Mo , 253 
F 694, 165 CCA 288 

DC—Chichester Chemical Co v U. 

S. 49 F2d 516, 60 App D C 134 
19 C J p 786 note 1 

81. US—U S V. 17 Bottles. Large 

Size, and 65 Bottles, Small Size 
More or Less, of an Artie le of 
Drugs Labeled in l*art “B & M ”, 
D C Md , 55 F 2d 264—Dr. J H Mc¬ 
Lean Medicine Co v. U S . Mo . 253 
F 694, 165 C C A. 288—Eleven 

Gross Packages More or Less ot 
Dr. Williams’ Pink Pills v U S , 
Pa, 233 F 71. 147 CCA 141. 

82. US —Seven Cases v U. S , Neb 
36 S Ct 190, 239 U S. 510, 60 L Ed 
411, LRA.1916D 164—U. S. v. Dr. 
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vocated a theory of medicine which at the time 
had not received the sanction or indorsement of 
the medical profession On the other hand, a 
person could not escape the consequences of his 
fraud by the mere fact that some one honestly be¬ 
lieved in the theory which he fraudulently and 
dishonestly cxidoited.^^ In determining whether 
defendant had niisrepresenled his medicine, the 
word “remedy” was not to he taken as synony¬ 
mous with “cure,”®^ nor as a j^uaraiUy f)f a cure,*® 
hut It implied at least a curative lendeiicy.**^ 

f. Condemnation and Forfeiture of Drugs 

Under the 1906 act, drugs introduced into any state 
from another could be seized and condemned when, having 
been transported, they remained in the original packages 
and were adulterated or misbranded at the time of 
seizure. 

Under the Pure Food and Drills Act of 1006, 
adulterated and misbranded drugfs and medicines 
which w'ere introduced into any state from another 
state could he seized and condemned v\hen, ha\injj^ 
been transiiorted, the> remained in the oripnal 
])ackages.** The fact that the recipient of the drujjs 
could not be prosecuteel criminally for a violation of 
the act did not deiirue the icoMrnmcnt of its rig^ht 
to cfHidemn nor did the takinj>^ of sanqiles for the 
I>uri)ose of examination, in order to comply with 
the provisions of the act in ret;ard to causinj>: the 
standard of strent^th, quality, and purity to be plain¬ 
ly stamped on the containers, ojierate to remove the 
merchandise from the jirovisions of the statute as 
to original packages How'evtr, in order to entitle 
the government to condemn, the drug had to be 
atlulterated or misbranded within the meaning of 


the act, at the time of seizure hence, where a 
drug below the prescribed test and misbranded was 
received by a druggist in interstate commerce and 
tested and correctly branded before seizure, it was 
not subject to forfeiture.^2 Xhc phrase “original 
unbroken jiackagcs” in the section of the act relat¬ 
ing to seizure and con^lemnation of adulterated 
drugs had reference to the form in which it was re¬ 
ceived by the vendee or consignee 

Separate iicnallics could be imposed for the adul¬ 
teration or misbranding of different articles, even 
though all were embraced in one shipment, the unit 
of the offense being the article rather than the ship- 
ment.'^^ 

g. Procedure; Conditions Precedent 

Under the 1906 drug act a condemnation action had 
to be started by a libel, and conform as nearly as might 
be to admiralty procedure, except that either party could 
demand a Jury trial of any fact issue. Authorities differed 
as to the necessity of seizure before the filing of a libel 
for condemnation Release of seized drugs after bond was 
discretionary with the court 

Under the 1^06 act, an action to condemn drugs 
had to be started b> a hhcl, and conform as nearly 
as might be to proceedings in admiralty, except that 
either iiarty could demand a trial by j*ury of any 
issue of fact 

Cundiiions precedent. It w'as not a condition pre- 
cc'dent to jirostcutions or to libels in rem for a vio¬ 
lation of the Act that an in\ estigation or hearing 
be had in the department of agriculture.’*^® It was 
held necessary to seize drugs ])rior to the filing of a 
libel for condemnation hut other authority was 


lif'vid Roberts V< ten nary Co, C C. 
A\\is 104 F2d 7Sri 

83. ITS—U S V I>r l>avid Hoborts 
Vite unary e^o , supr,i— IT S. v 
Amorioan Li<iboratoru*s, D C Pa , 222 
F 101 

Sonest differences of opinion be- 

Iwetn modnal prartit ion< rt. or 
sohtiols as lo the lhe*rapeulit effect 
of partitulai drups was not within 
the purview' of the amended act 
US—Seven Cases v IT S, Neb, ^6 
set 190. 239 US 510, 60 U Ed 
411—U S V 23 Vi 2 13ozen Bottles, 
o5-Cent Size and 12 4^ Dozen Bot¬ 
tles, 70-Cent Size of an Article 
of Drugs Labeled in l*art "Lee's 
Save the Baby," D C Conn , 44 F 2d 
831 — U. S V Fifty-Nine Tubes, 
Mor« or Less, of Lutein Tablets, 
D C NT Y . 32 F Supp 958—Kar-Ku 
Chemical Co, C.C A Wash , 264 F 
921 

U C —U S V. Chichester Chemical 
Co, 298 F 829, 64 App D C 370 

84. U S — U S V. American Labora¬ 
tories. DC.Pa, 222 F. 104 

28 C. J S.— 34 


85. U S —U S V Natura Co D C 
Cal 250 P 925 

86. US- Simpson v U S , Ohio. 
241 F 841. 151 t"C A 543 

87. U S —Simpson v U S , supra 

88. U.S—U S V 48 Dozen Pack¬ 

ages, More or I^icss. ol ilauz^ 
Bandage Labeled in I'art Sterilized, 
CCANY, 94 F2d 641—U S v 
Eight Packages and Casks of 
Drugs. D<M)hio. 5 F 2d 971 — 
IT S V 5 f>ne-Pint Bottles and 23 
One-(JalIon Bottles, More or l-icss, 
of Elixir Terpin Hydrate and Co- 
deinc*, D C N Y , 9 F Supp 990 — 

U S V Five Boxes of Asafietida, 
DC Pa, 181 F 561 

89. U S —U S V Five Boxes of 

Asafoitida. supra. 

90. US —U S. V Five Boxes of 

Asafcetida. supra 

91. U S —U. S V Five Boxes of 

Asafeetida. supra 

19 C J p 787 note 12. 

92. U S.—U S V. Five Boxes of 

Asafoetida, supra 
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93. U S — Stf pbens Co v U S , Ohio. 
203 F 817, 122 CCA. 135. 

94. V S —U S V Direct Sales Co, 
DON Y, 252 P 882. 

95. US—U S V 17 Bottles. Large 
Size, and 05 Bottles, Small Size 
More or Less, of an Article of 
Drugs Lalieled in Part “B & M ”, 
DCMd, 55 F2d 264—IT S v (\ipoii 
Water Co, D C Pa , 30 F 2d 300 

Provision not Jurisdictional 

"The pro\ ision [of the 1906 a<IJ 
that a libel shall be filed and the pro- 
ceedings shall conform as ne.ir a-, 
m ly be to the proceedings in ad- 
miialty, relate only to proe<*dure and 
not to jurisdiction "—Coodwin v U. 
S . C C A Ohio. 2 F 2d 200 

96. US—U S V Morgan. NY, 32 
set 81. 222 US 274. 56 L Ed IIS, 
reversing, CC, 181 F 687 

19 CJ. p 787 note 7 

97. U S —U S. v Eight Packages 
and Casks of Drugs, D C Ohio, 6 
P2d 971. 
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to the contrary.®* 

The release of seised drugs, after bond, was dis¬ 
cretionary with the court under the act of 1906.®® 
Taking samples. Where the g^overnment sought 
leave to take small samples of seized medicine for 
testing, It was required to pay for the samples in 
case the goods were not condemned, and to give 
claimant samples from the same containers and to 
permit claimant to be present at all the tests.i 

h. Defenses 

Issues could not be relitigated In successive actions 
to condemn, under the 1906 act, where the parties were 
the same, and different packages of the same drug, or 
the same packages, were invoived. A dismissal in a crim* 
inal action was not res Judicata in a subsequent libel to 
condemn different packages of the same drug, but was 
as to the identical shipment. A guaranty against adultera. 
tion or misbranding, signed by the dealer's vendor several 
months after prosecution began and shortly before trial, 
was not a good defense. 

In successive actions to condemn drugs under the 
1906 act, the same issues could not be relitigated 
where the parties were the same, and different pack¬ 
ages of the same drug, or the identical packages, 
were involved.^ The dismissal of a criminal action 
for shipping misbranded drugs was held res judi¬ 
cata in civil proceedings to condemn the identical 
shipment,® but not in proceedings to condemn dif¬ 
ferent packages of the same drug.^ 

Under a provision of the act that no dealer should 
be prosecuted when he could establish a guaranty 
signed by the wholesale jobber or other party re¬ 
siding in the United States from whom he pur¬ 
chased such articles, to the effect that such articles 
were not adulterated or misbranded within the 
meaning of the act, designating it, such a guaranty 
signed several months after a prosecution was in¬ 
stituted and shortly before trial was not a defense.® 


Where a corporation engaged in operating a sana¬ 
torium shipped bottles of medicine which were mis¬ 
branded, It was no defense to a prosecution for vio¬ 
lating the act that the sending of the medicine was 
a mere incident to the corporation’s employment to 
treat the patient for a particular ailment.® 

Under that part of the act relating to the sale of 
adulterated drugs within the District of Columbia, 
the Ignorance of defendant that the drug was adul¬ 
terated was no defense to a prosecution for its vio¬ 
lation,*^ even though the adulterated condition was 
due to evaporation.* 

1 Jurisdiction and Venue 

The federal district into which drugs were shipped 
had Jurisdiction of libel proceedings, under the 1906 act. 
Whether seizure of the drugs was a Jurisdictional re¬ 
quirement was in conflict. 

Under the 1906 act, it was held that the federal 
district into which drugs were shipped had juris¬ 
diction of libel proceedings ® Seizure of the drugs 
was held a jurisdictional requirement,^® but other 
authority was to the contrary.^^ 

J. Pleading 

In proceedings or prosecutions under the 1906 drug 
act, formal defects in pleading were disregarded, but 
violations had to be charged with sufficient certainty to 
inform those interested in the goods of the charge to be 
met; and a libel had to be verified by a person with 
knowledge of the facts. 

It was necessary, under the act of 1906, for the 
indictment or information, or, in case of a proceed¬ 
ing to condemn, the libel, to charge a violation of 
such act,^® with sufficient definiteness and certainty 
fairly to inform defendant, or those interested in 
the goods, of the charge he or they had to meet;^® 
and a libel had to be verified by a person having 


98 . US —^U. S. V. Capon Water Co., 
D C Pa , 30 P.2d 300. 

99i U.S —U. S. V. Two Cans of Oil 
of Sweet Birch and Three Cans of 
on of Gaultherla, D.C.N.Y., 268 F 
866 

Selease denied 

Motion of claimant of drug: 
products, seized on libel to condemn 
as misbranded, for release of the 
products under bond was denied, 
where, althougrh the articles seized 
were not deleterious, they had a 
much lower market value than the 
articles which the false labels de¬ 
scribed, the misbranding; was fraudu¬ 
lent and injurious to competitors in 
the trade, and claimant had been con¬ 
victed of a similar offense before, 
and had numerous other proceedings 
pending: agrainst him—U S v Two 
Cans of Oil of Sweet Birch and Three 
Cans of Oil of Gaultheria, supra. 


1. U.S —^U S. V. B & M Kxternal 
Remedy, DCNY, 36 F.2d 53. 

8- U.S —Georg:e H Lee Co. v. Fed¬ 
eral Trade Commission, CCA, 113 
F2d 583. 

Second action, for cease and desist 
order bj Pederal Trade Conunis- 
Sion 

U S —Georg-e H. Lee Co. v. Federal 
Trade Commission, supra 

3. U.S—U S V 119 Packages, More 
or Less, of Z-G-Herbs XXX No 17, 
Double Strength, D.C N.Y., 15 P. 
Supp 327 

4 . U.S —U. S. V Certain Bottles of 
Lee’s “Save the Baby,” D.C Conn, 
37 P.2d 137. 

6. US—Steinhardt v. U. S., N.Y., 
191 P 798, 112 CCA. 284. 

6. U.S.—Stephens Co. v U S., Ohio, 
203 F. 817, 122 C.C.A. 136. 
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7. DC —District of Columbia v. 
Lynham, 16 App D C. 85. 

19 C J. p 787 note 18. 

8. DC—District of Columbia v. 
Lynham, supra 

9. US —U. S. V Capon Water Co, 
D C Pa , 30 P 2d 300—U S v Fifty- 
Nine Tubes, More or Less, of Lu¬ 
tein Tablets, D.C N.Y, 32 F.Supp. 
958. 

18 . U S —U S v. Bight Packages 
and Casks of Drugs, D C Ohio, 6 
F2d 971 

11 . U S.—U S V. Capon Water Co., 
D.C Pa , 30 F 2d 300. 

12 . U.S.—Seven Cases v. U. S., Neb., 
36 S.Ct. 190, 239 U.S. 610, 60 L.Ed. 
411. 

13. U.S.—^Dr. J. U. McLean Medi¬ 
cine Co. V. U. S., Mo., 263 F. 694, 
165 C.C.A. 288. 

19 C.J. p 787 note 21. 
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knowledge of the facts.^^ Formal defects were dis¬ 
regarded,and the averments were given a reason¬ 
able construction.!® 

In particular cases allegations of misbranding as 
to the curative effects of certain drugs,or as to 
adulteration,!* and an indictment for conspiracy to 
adulterate certain drugs,!* were held sufficient un¬ 
der the 1906 act. In other cases libels were held 
insufficient,2® as for failure to show that the drugs 
were subject to the act.^i 

Omission from libel. In a proceeding to con¬ 
demn certain drugs under the 1906 act, the gov¬ 
ernment was precluded from complaining of words 
in a circular which were omitted from the libel.22 

k. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 
The government, claiming that the quantities of In¬ 
gredients varied from the specifications on the label, or 
that there was an intent to deceive as to the curative 
effect of drugs, had the burden of proof, under the 1906 
act. 

In a libel to condemn drugs under the 1906 act 


because of adulteration or misbranding, the govern¬ 
ment had the burden of proving, as claimed, that 
the quantities of ingredients varied from the quan¬ 
tities specified on the label,^* or that there was an 
intent to deceive as to the curative effect of the 
drugs in a libel for misbranding drugs as to 
their curative effect, there was no inference of fraud 
from the mere fact of falsity.^® 

(2) Admissibility 

Evidence, even if self-serving, of defendant's mental 
state was admissible under the 1906 act where intent to 
deceive was in issue. The testimony of qualified physi¬ 
cians as to their opinions, or as to the consensus of 
medical opinion, with respect to the therapeutic value of 
particular drugs, was admissible. 

Where an intent to deceive was in issue under 
the 1906 act, evidence of declarations or acts fairly 
indicative of the defendant's mental state was ad¬ 
missible, even though self-serving,^® and could be 
derived from facts and circumstances.27 The tes¬ 
timony of physicians of proved ability, knowledge, 
and experience, as to their own opinions,^* or as 
to the consensus of medical opinion,^* with respect 
to the therapeutic value of the ingredients of par¬ 
ticular drugs, was admissible in actions under th« 
1906 act for misbranding, as was the testimony of 
a physician that preparations shown to him and 


14. U S —U. S. V. Eight Packages 
and Casks of Drugs, D C Ohio, 5 P. 
2d 971. 

15. IT S —Simpson v. U. S , Ohio, 241 
P. 841. 154 CCA 543. 

16. U S —Seven Cases v U. S , Neb., 
3fi S Ct. 190, 239 U S. 510, 60 L.Ed. 
411. 

17. U S —Seven Cases v. U. S , su¬ 
pra—U S. V 17 Bottles, Large 
Si/e, and 05 Bottles, Small Size, 
More or Leas, of an Article of 
Drugs Labeled In Part “B & M.”, j 
DCMd, 55 F 2d 264—Goodwin v. 
U. S, CCA Ohio, 2 P.2d 200— 
Dr. J. H. McLean Medicine Co v. 
U S., Mo. 253 F. 694. 165 C.C A. 
288—Simpson v. U. S., 241 F. 841, 
164 CCA 543. 

18. U S —U S. V Capon Water Co., 
D C Pn , 30 F 2d 300 

19. U S —II S V. Lesser, C C.A.N. 

Y, 66 F2d 612. 

20. U S —IT. S. V. Eight Packages 

and Casks of Drugs, D C Ohio, 5 
F.2d 971 

19 C J p 787 note 24 

21. U S —U. S V Eight Packages 

and Casks of Drugs, D C Ohio, 5 
F2d 971. 

22. US—U. S. V 237/12 Dozen Bot¬ 
tles, 36-Cent Size and 12% Dozen 
Bottles, 70-Cent Size, of an Ar¬ 
ticle of Drugs Labeled in Part 
“Lee’s Save the Baby," D.C.Conn, 
44 F.2d 831. 


23 . US.—U S v 5 One-Pint Bot¬ 
tles and 23 One-Gallon Bottles, 
More or Less, of Elixir Terpin Hy¬ 
drate and (\»deine, D C N Y , 9 P. 
Supp 990 

24 . ITS—U. S. v. Dr David Rob¬ 
erts Veterinary Co, C.CAWis, 104 
F2d 785 

D C —Chichester Chemical Co v U. 
S, 49 F2d 516, 60 App D C 134 

25 . DC—U S. V Chichester Chem¬ 
ical Co , 298 F. 829, 64 App D C. 
370. 

26 . D C —Chichester Chemical Co. 
V U S, 49 F2d 516, 60 App D C 
134. 

Issue of good faith 

(1) Exclusion of letters from own¬ 
er of formula to his attorney, writ¬ 
ten long before libel to condemn 
drugs as misbranded was instituted, 
tending to show good faith in ad- 
veitising pills, was error, and man¬ 
ufacturer should, on issue of good 
faith in branding patent drugs, have 
been permitted to show he sought 
advice of counsel, who consulted 
proper government officers in effort 
to bring advertising matter within 
law—Chichester Chemical Co v. U. 
S , supra. 

(2) Testimonials were admissible 
on the question of defendant’s good 
faith in an action for misbranding 
as to the curative effects of a drug — 
Dr J. H McLean Medicine Co v U. 

Is.. Mo., 253 F. 694, 166 C C.A. 288. 

531 


(3) In prosecution for shipping 
willfully misbranded capsules and 
other articles in Interstate commerce, 
pamphlets written by defendant deal¬ 
ing with necessity for, and use of, 
articles allegedly misbranded were 
admissible to show defendant's 
knowledge of truth or falsity of 
claims made on labels—Alherty v. 
U S, CCA Cal, 91 F 2d 461 

27. US —Seven Cases v U S , Neb , 
239 US 510. 36 S Ct 190, 60 L.Ed. 
411, LRAlOieD 164—U S v 17 
Bottles, I.arge Size, and 65 Bot¬ 
tles, Small Size, More or Less, of 
an Article of Drugs Labeled In 
Part “B & M DCMd, 55 P 2d 
264—U S v 23^12 Dozen Bot¬ 
tles, 3ri-Cent Size and 12% Dozen 
Bottles, 70-Cent Size of an Article 
of 13rugs Labeled in Part “Lee’s 
Save the Baby," D C Conn , 44 F 2d 
831—Dr J H McLean Medicine 
Co V U. S. Mo . 253 F 694. 165 C. 
C A 288 

DC—Chichester Chemical Co v. U. 
S, 49 F2d 516, 60 App D C 134 

26. U S —Goodwin v. U S , C C A., 
Ohio, 2 F 2d 200. 

29. U.S.—Dr J H McLean Medi¬ 
cine Co. V U S , Mo. 253 F 694, 
166 C.C.A. 288—Eleven Gross 
Packages More or Less of Dr Wil¬ 
liams’ Pink Pills V. U. S, Pa. 233 
F. 71, 147 CCA. 141. 

DC—U S v Chichester Chemical 
1 Co.. 298 P. 829. 54 App.D C. 370. 
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analyzed by another witness were absolutely worth¬ 
less and had no curative or medicinal value.^® 

(3) Weight and Sufficiency 

Civil cases brought by the government for violation 
of the 1906 drug act had to be proved by a fair pre¬ 
ponderance of the evidence, and criminal cases beyond a 
reasonable doubt. 

In order to establish a cause of action for adul¬ 
teration or misbranding of drugs under the 1906 
act, the evidence had to be such as to show a vio¬ 
lation of the act In a civil case, the government 
had to show by a fair prep<mdcrance of evidcnce,^^ 
and in a criminal prosecution by proof beyond a 
reasonable doubt,that the sections of the act in¬ 
voked had been contravened by the accused product. 
The nonconformity of drugs with the standard of 
the PharmacoixEia could be established in any log¬ 
ical and convincing way.34 Proof of the false and 
fraudulent character of any one of several claims 
on a label or container was sufficient under the 
act.2® 

In particular cases evidence was held sufficient to 
prove that a drug had^® or had not^"^ therapeutic 
value, or to prove adulteration,^* fraudulent mis¬ 
branding as to the therapeutic value of drugs,*^ or 
the fact of shipment in interstate commerce or 
to justify the denial of a directed verdict or to 
prove other matters ^2 In other cases, evidence 


was held insufficient to prove that a drug had no 
therapeutic value,"** or to prove fraudulent mis¬ 
branding as to the therapeutic value of drugs,^^ 
or as to the quantity of the ingredients or substanc¬ 
es contained."*^ 

1. Trial 

The construction of language on a label as to the 
preparation's curative effect was for the court in the 
first instance, under the 1906 act, but the truth or falsity 
and intent were for the Jury to determine, as were the 
weight of expert testimony as to the curative effect of 
drugs and the credibility of conflicting evidence. 

The construction of language on a label as to 
the curative effect of the preparation was in the 
first instance for the court, in proceedings under 
the 1906 drug act,"*^ but the truth or falsity of such 
representations, and the intent of claimairt, were 
questions of fact for the jury to detcrniine.^'^ The 
question as to whether or not a preparation con¬ 
tained a certain drug was one of fact to be deter¬ 
mined on the evidence of witnesses skilled m chem¬ 
istry,"** and was not a question of law.^* 

In particular cases under the 1906 act, evidence 
vras held sufficient to warrant submission to the jury 
of issues as to the adulteration of drugs,as to 
the truth or falsity of statements reganling thera¬ 
peutic claims for drugs and the intent with which 
they were made,*'*^ and as to whether certain drugs 


aa us — Kar-Ku Chemical Co. v. 
U S., CCA Wash. 2fi4 F 921 

31. U S.—U S V. Tuberclccide Co., 
DC Cal., 252 F. 938 

32 . U S —U S. v. Fifty-Nine Tubes, 
More or Loss, of Lutein Tablets, 
D C N Y., 32 F Supp 958. 

Credible and convincing' evidence 

was necessary to establish fraud al¬ 
leged with respect to misbranding. 
—U S V 23yjj Dozen Bottle‘s, 35- 
Cent Size and 12% Dozen Bottles, 
70-Cont Size, of an Article of Drugs 
Labeled in Part “Lee’s Save the 
Baby," D C Conn , 44 F 2d 831. 

33. U S —George A. Breon & Co., 

CCA Mo. 74 F2d 4—Kar-Ru 

Chemical Co. v. U S , C C A Wash., 
264 F. 921. 

34. US—U S. V. Les.ser, C C A N. 
Y., 66 F.2d 612. 

35. U S —U S V. Dr i:)avid Roberts 
Veterinary Co , C C A Wis , 104 F. 
2d 78,5—Goodwin v. U S , C C A. 
Ohio, 2 F 2d 200. 

36 . US—U. S V. 2ZVi2 Dozen Bot¬ 
tles, 36-Cent Size and 12% Dozen 
Bottles, 70-Cent Size, of an Article 
of Drugs Labeled in Part "Lee’s 
Save the Baby," D.C Conn , 44 F.2d 
831. 

37. U.S.—U. S. V. Lee, C.C.A.Wis., 


107 F 2d 522, certiorari denied Lee 
V. U S . 60 S Ct 513 

38. U S —Strong, Cobb & Co v U 
S.. C.CAOhio, 103 F2d 671—IJ S 

V Les.ser. C C A.N Y . 66 F 2d (.12 

39. U S —U S V Lee. C f" A Wis , 
107 F 2d 522, certiorarj denied la*e 

V U S. 60 set 513—IT S v I>i 
David Roberts Veterinary Co, C 
CAWis, 104 F2d 785—tloodwin 

V U S . C C A Ohio, 2 F 2d 200 

40. U S —Strong, Cobb & Co v. U. S , 
CCA Ohio. 103 F 2d 671 

41. US—Simpson v U. S., Ohio, 241 
F. 841, 154 CC.A 54 3 

42. Particular mattem held shown 

(1) Knowledge of violation of act 
—U S. V. Lesser, C C A N Y., 66 F 2d 
612 

(2) Identity of drugs—Strong,' 
Cobb & Co V. U. S., CCA Ohio, 103 
F.2d 671 

(3) Kxtess of thyroid m tablet — 
U. S V. William H. Rortr, Inc, DC 
Pa, 27 F.Supp 671. 

43. U S —U. S V 237/i2 Dozen Bot¬ 
tles. 35-Cent Size and 12% Dozen 
Bottles. 70-Cent Size, of an Ar¬ 
ticle of Drugs Labeled in Part 
"Lee’s Save the Baby,” D C Conn , 
44 F.2d 831. 

44. U.S.—U. S. V. 23%2 Dozen Bot¬ 
tles, 85-Cent Size and 12% Dozen 
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Bottles 70-Cent Size, of an Ar¬ 
ticle of D»ugs Libfded in Part 
"Lee’s Save the Baby,” supra— 
1^ S V Tuberclecide Co, I) C Cal., 
252 F 938 

45. US—George A. Breon & Co v. 
U S , C C A Mo , 74 F 2d 4 

46. US—Bradley v. U S . C C A. 
La, 264 F 7*1 

Meaning ordinarily conveyed to pur- 
ohas» rs s<*e supra § 12 d 

47. U S —U S V Dr David Rob¬ 
erts Vet€‘rinary Co , C C A Wis , 104 
P 2d 785—Kfir-Ru Chemical Co v 
U S, CCA Wash. 264 F. 921— 
Bradley v. U S , C C A La , 264 F 
79 

19 C J p 788 note 27. 

48. DC—U S. v. Antikamnia 

Chemical Co, 37 App D C 343 

19 C..T p 78S note 28 

49. D C —U S V. Antikamnia 

Chemical Co , supra 

5a US —U. S V Lesser, C C A N. 

Y. 66 F.2d C12. 

51. U S —LT S V. Lee, CCA Wis . 

107 P 2d 522, certiorari denied Lee 
V. U S . 60 S Ct 513, 309 IJ S 659, 
84 LEd 1008—Kar-Ru Chemical 
Co V U. S., CCA Wash, 264 F. 
921—Bradley v U S . C C A La , 
264 P. 79—Dr. J. H. McLean Med- 
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were remedies in accordance with the theory and 
practice of homeopathy.52 

Weight and credibility of cindcnce. The wcipht 
to be given to expert testimony as to the curative 
effect of drugs was for the jury to determine,®^ 
as was the credibility of conflicting evidence.^^ 

m. Costs 

Where a libel for condemnation of drugs under the 
1905 act was dismissed, claimant received no costs. 

Where a libel instituted by the government for 
condemnation of drugs under the 1906 act was dis¬ 
missed, no costs were granted to claimant. 

§ 13. - State and Municipal Regulations, 

and Penalties for Violation Thereof 

a In general 

b Powers of administrative boards 
c Offenses 
d Penalties generally 

e. Defenses 

f. Pleading; matters to be proved 
g Evidence 

a. In General 

state pure drug acts are to be construed, if possible, 
so as to give effect to the legislative intent; and an 
ordinance of a municipal board of health prohib ting 
adulteration and misbranding has been upheld. A statu¬ 
tory reference to the United States Pharmacopoeia will 
be taken to mean the edition in use when the law was 
passed. 

State pure drug acts are statutes passed for the 
lirotcction of the public,''*® are highly beneficial and 
remedial,®’^ and must be so construed, if jHissible, 
as to give effect to the legislative intent.^® They 


§ 13 

arc not objectionable on the ground that they dele¬ 
gate legislative power 

An ordinance of a municipal board of health 
prohibiting the adulteration or misbranding of 
patent or proprietary medicines, and also pro¬ 
hibiting their sale unless the names of the in¬ 
gredients thereof are disclosed to certain desig¬ 
nated public officials, is a legitimate exercise of 
the police powerbut it will not be upheld where 
It fails to except existing stocks of merchandise 
in the hands of druggists or other dealers who do 
not know the ingredients and cannot state them.®^ 

In the absence of a provision to the contrary, a 
statute referring, in general terms, to the stand¬ 
ard established by the United States Pharmacopoeia 
will be governed by the edition of the work in use 
at the time the law was passed ®- Where the 
statute provides that it shall not apply to the sale 
by merchants of certain enumerated articles, it is 
not necessary that such articles should comply 
with the standard established by the United States 
Pharmacopoeia unless they arc sold as drugs or 

medicines.®^ 

# 

Whiskey has been held a drug within the mean¬ 
ing of a pure drug statute,®^ but only when manu¬ 
factured and sold as a drug.®® 

b. Powers of Administrative Boards 

An administrative board cannot adopt regulations 
repugnant to a statute fully regulating drugs. 

It has been broadly declared that when drugs 
arc fully regulated by statute, an administrative 
board cannot further regulate them by the adop¬ 
tion of a regulation which is repugnant to the stat¬ 
ute.®® 


It me Co V U S, Mo. 253 P 694. 
ir.5 CCA 288 

DC—Chifhfsifr Chemical Co. v U. 
S, 4 9 P2d 516 60 App D C 131 

S2. U S —Kar-Ru Chfrnit al Co v 
U S. CCA Wash. 261 F. 921 

S«. US—Ooodwin v U S. CCA 
Ohio, 2 F 2d 200 

54. U S —U S V Lee, CCA Wis . 
107 F 2d .522, ci rtioran d«*nicd Lee 
V U S. 60 set 513. 309 US 659, 
M LEd 1008 

55. U S —U S V Fifty-Nine Tubes, 
More or Less, of l.utein Tabk'ts, 
DCNY, 32 FSupp 958 

56. Ohio—Taujjher v. Ling:, 187 N 
E 19, 127 Ohio St 142 

57. Pa—Commonwealth v. Sween¬ 
ey, 61 Pa Super. 367 

58. Pa.—Commonwealth v. Sween¬ 
ey, supra 

59. Pa — Commonwealth v. Sween¬ 
ey, supra. 


GO. NY —E Foupora & Co v New i 
York Clt> 120 NE 612. 224 NY | 
269. affirming 166 NYS 218, 178 
App Div 824 

61. N Y —E Fouk< ra & Co v New 
York City, bupra 

62. Ohio —State v Emery, 45 N K 
319, 65 Ohio St 364 

19 C J p 7S8 note 39. 

63. N Y —Slate Bd of Pharmacy 
V Gasau. 88 N E SJi. 105 N Y 197 
202. rf\crsin& 107 NYS 409, 122 
App Div 803, 102 N Y S. 539. 52 
Misc 490 

19 C .T p 788 note 40. 

64. Ohio —State v. Hutchinson, 46 
NE 71. 56 Ohio St 82. 

65. Ohio—State ex rel Wetter- 
stroem v Department of Liqutir 
Control of Ohio. 194 NE 372, 129 
Ohio St. 185. 

I 66. Mass—Commonwealth v John¬ 
son Wholesale Perfume Co., 24 N 

I E2d 8. 


Segnlatioiui held invalid 

(1) Where statute exempting: deal¬ 
er from prosecution for delivery of 
adultf^rated or misbranded food or 
drops in oripinal package, if he could 
t slal>lish guaranty by person from 
whom he purchased article, to effect 
that it was not adulterated or mis¬ 
branded lequired only that guaran¬ 
ty contain name and address of per¬ 
son selling article to dealer, require¬ 
ment, in regulation adopted bv do- 
p.irtment of health, that guaranty be 
signed by person selling article to 
dealer in order to give dealer im¬ 
munity was inconsistent with statute 
and hence invalid—Commonwealth 
V Johnson Wholesale Perfume Co, 
supra. 

(2) There can be no violation of a 
statute making It an offense to sell 
any hog choleia serum whuh is be¬ 
low the standard of potency ns es¬ 
tablished and declared by a certain 
designated official where the only 
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c. Offenses 

(1) Adulteration 

(2) Misbranding 

(1) Adulteration 

Under various statutes a drug Is adulterated If It Is 
sold under a name recognized in a pharniacoposia, but 
differs from the standard therein laid down, or if its 
strength or purity faiis below its professed standard where 
it is not sold under such a recognized name. 

Under various statutes a drug is deemed to be 
adulterated if it is sold under or by a name rec¬ 
ognized in the United States Pharmacopoeia, and 
differs from the standard of strength, quality, or 
purity laid down therein,®^ or if, when sold under 
or by a name not recognized in the United States 
Pharmacopoeia but found in some other pharma¬ 
copoeia, or other standard work on materia med- 
ica, it differs materially from the standard of 
strength, quality, or purity laid down in such work,®® 
or, if, where not sold under a recognized ijamc, its 
strength or purity falls below the professed stand¬ 
ard or quality under which it is sold.®® 

When dnig is volatUf. There is no violation 
of the statute where the pharmaceutical prepara¬ 
tion in question is volatile in nature and it is shown 
that the preparation was actually compounded ac¬ 
cording to the standard of the pharmacopoeia, and 
that a loss in the proportions of the mixture took 
place subsequently in the partial evaporation of 
one or more of the volatile elements.^® This rule 
should be kept within reasonable bounds,^^ since 
the plain object of the statute is to keep pharma¬ 


ceutical preparations at the time of their .sale up 
to a standard of strength, quality, and purity.^* 
Where the loss is insubstantial, no just complaint 
can be made."^® On the other hand, the loss in 
one element may impair the purpose for which the 
preparation is to be used, in which case it is not 
enough to show that a preparation sold months or 
years after its original compounding complied with 
the law when compounded, although it did not 
comply wdth the law when it was sold.*^^ 

(2) Misbranding 

Under the California statute a drug is deemed mis¬ 
branded if its label is false or misleading. 

Under the California statute, a drug is deemed 
misbranded if the label on it is false or mislead- 
ing,^® although nothing is said about it, or the la¬ 
bel is not shown to, or read by, the purchaser.*^® 

d. Penalties (Generally 

In an action for a penalty for violating a state pure 
drug act, the statute must be strictly construed. 

In an action to enforce a penalty for violation 
of a state pure drug act, the statute must be strict¬ 
ly construed.*<7 The authority of a state board 
of pharmacy to sue for a penalty is limited to those 
penalties accruing under the act which deals with 
pharmacy 

e. Defenses 

Under a pure drug act providing that a dealer is 
not liable thereunder if he establishes a guaranty by his 
vendor, containing the latter's name and address, that 
the drugs are not adulterated or misbranded, the vendor's 
signature was held not required. 


standard prescribed by such official 
IS one which is not responsive to 
the statute and which is not war¬ 
ranted thereby.—Hollingsworth v. 
Midwest Serum Co., 162 N W. 620, 
183 Iowa 280. 

67. Cal.—People v. Rosenbloom, 2 
P.2d 228, 119 CalApp, Supp., 759. 
19 C J. p 788 note 31. 

G8L Ohio.—State v. Emery, 45 N.E. 

319, 65 Ohio St. 364. 

09 . Cal —People v. Rosenbloom, 2 
P 2d 228, 231. 119 Cal App., Supp., 
759. 

Mass.—Commonwealth v. Johnson 
Wholesale Perfume Co , 24 N E 2d 
8 . 

Ohio.—State v. Emery, 45 NE 319, 
55 Ohio St. 364 
JCoda of ropraaentatioa 

“The representation as to quality 
or character required on a charge 
of adulteration may be made orally, 
by letter, or In many ways other 
than by label."—People v. Rosen¬ 
bloom, 2 P.2d 228. 231. 119 Cal 

App., Supp., 769. 


79, N Y —State Bd of Pharmacy \ 
Bronson. 113 NTS. 490 
19 C J. p 788 note 41. 

71- NY —State Bd of Pharmacy v 
Malkin. 122 N.Y.S. 466, 138 App 
Div. 17. 

72. N.Y —State Bd. of Pharmacy v 
Malkin, supra 

73. N.Y —State Bd of Pharmacy v. 
Malkin, supra. 

74b N.Y —State Bd. of Pharmacy 
V. Malkin, supra. 

7S- Cal —People v. Rosenbloom, 2 
P.2d 228, 233, 119 Cal App, Supp, 
759. 

**Zntent wm imxnateriaL The of¬ 
fense [of misbranding] is not one 
which requires a specific intent."— 
People V Rosenbloom, supra 
aUsbrandlnfiT 1&«1A shown 

Where ginger did not conform to 
United States Pharmacopoeia stand¬ 
ards, and contained poiton not prop¬ 
erly in ginger, label containing 
words "pure fluid extract of ginger" 
and "U. S P." constituted "mis¬ 
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branding."—People v. Rosenbloom, 
supra. 

76. Cal —People v. Rosenbloom, su¬ 
pra 

77. N.Y —State Board of Pharmacy 
V Bronson. 113 N.Y.S 490. 

Persons liable 

(1) Under the New York statute, 
members of a partnership are liable 
for the penalty for the act of their 
clerk, a registered pharmacist, in 
compounding and selling an adulter¬ 
ated drug.—people v. Kimmel, 160 
NYS. 311. 88 Misc 38 

(2) The state board of pharmacy 
may recover a penalty for the sale 
of an impure drug by a merchant 
who is not a druggist—Bd. of Phar¬ 
macy V. Gasau, 107 N Y Supp. 409, 
122 App.Div. 803, reversed on other 
grounds 88 N.E 56. 195 NY. 197. 

78. N Y —State Bd. of Pharmacy v. 
Gasau, 88 N.E 56, 195 N.Y. 197, 
reversing 107 N Y.S. 409, 122 App. 
Div 803, affirming 102 N Y.S. 639. 
62 Misc 490. 

19 C.J. p 789 note 47. 
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A statute providing that no dealer shall be pros¬ 
ecuted thereunder for selling adulterated or mis¬ 
branded drugs in their original package if he 
could establish a guaranty by a resident of the 
United States, from whom he purchased such 
drugs, that they are not adulterated or misbrand¬ 
ed, and requiring that such guaranty contain the 
vendor^s name and address, was held not to re¬ 
quire that It be signedJ^ 

f. Pleading; Matters to Be Proved 

In an action for a penalty for violation of a pure 
drug law, the declaration should allege every fact which 
must be proved; criminal intent need not be shown. 

In an action under a state statute to recover a 
penalty for the sale of an article which was not 
of the standard strength, quality, and purity es¬ 
tablished by the United States I’harmacopoeia, the 
declaration should allege every fact which must 
be proved in order to maintain the suit,®® and the 
fact that the statute permits a person to plead oral¬ 
ly docs not alter this rule.®^ 

In an action to recover a penalty for the sale or 
compounding of an adulterated drug, it is not nec¬ 
essary to show criminal intent Under a stat¬ 
ute which makes it an offense for a person will¬ 
fully to adulterate, or to sell such adulterated drug 
“with intention to defraud or deceive the purchas¬ 
er,” the scienter must be proved in order to sus¬ 
tain a conviction.®® 

g. Evidence 

(1) Admissibility 

(2) Weight and sufficiency 

(1) Admissibility 

In a prosecution for misbranding, evidence Is not in¬ 
admissible because it also tends to prove adulteration. 
The falsity of the label may be shown by proof that 
ingredients not mentioned were contained, or, where the 
label contained "U. S. P.," that the Pharmacopoeia stand¬ 
ard was not met. 

In a prosecution for misbranding, under a state 
pure drug act, evidence otherwise admissible is 
not rendered inadmissible by the mere fact that 
it also tends to prove adulteration.®^ The falsity 


§ 14 

of the claim on a label may be shown by proof 
that ingredients not mentioned were included in 
the contents,®® or that the drug did not come up 
to the Pharmacopoeia standard, where the label 
contained the letters “U.S.P.;”®® and the presence 
of a poison in a drug may be proved by its ef¬ 
fect on persons who used it.®*^ 

(2) Weight and Sufficiency 

Particular evidence has been held to show noncon¬ 
formity of a drug to the United States Pharmacopoeia 
standard, and sufficient to prove that a sample analyzed 
came from a bottle bearing defendant’s brand. 

In a particular action for misbranding, evidence 
was held clear that the drug did not conform to 
the standard set by the United States Pharma¬ 
copoeia ,®® and to be sufficient to prove that a 
samjilc analyzed came from a bottle bearing de¬ 
fendant’s brand.®® 

§ 14. Insecticide Act 

a. In general 

b. Offenses 
c Defenses 
d. Pleading 

a. In General 

The congressional intent as to the Insecticides Act 
can be gathered from the act and a comparison with 
the Food and Drugs Act of 1906, on which it is modeled. 

The draftsman of the federal Insecticides Act, 
Act April 26, 1910, 36 U.S.St. at L. p 331 c 191, 7 
U-S.C.A. §§ 121-134, obviously copied literally the 
Food and Drugs Act of June 30, 1906, except 
where alterations were necessary in order to adapt 
it to the purpose in view, or where he wished to 
make a definite change in a particular provision.®® 
The congressional intent can be gathered from 
the act Itself, and from a comparison of its lan¬ 
guage with that of the Food and Drugs Act on 
which it is modeled.®^ 

Pozvers of governmental departments. Under 
the act the secretaries of the treasury, of agricul¬ 
ture, and of commerce and labor are empowered 
to make uniform rules and regulations for carry- 


79b Mass—Commonwealth v. John¬ 
son Wholesale Perfume Co., 24 N. 
£:.2d 8. 

80. N.Y.—Slate Bd. of Pharmacy v. 
Davey, 107 N.Y.S. 46, 66 Misc. 568 

Complaint bald damnrralila 

N.Y.—State Bd. of Pharmacy v. 

Davey, supra. 

19 C.J. p 789 note 60 [a]. 

81. NY.—State Bd. of Pharmacy v. 
Davey, supra. 


88. NY—People v Kimmel, 150 N 
Y S 311, 88 Misc 38. 

83. Ill —Siegel v. People, 85 Ill App 
301. 

84. Cal.—People v. Rosenbloom, 2 
P.2d 228, 119 Cal App. Supp, 759 

86. Cal.—People v. Rosenbloom, su¬ 
pra. 

86. Cal —People v. Rosenbloom, su¬ 
pra. 

87. Cal.—People v. Rosenbloom, su¬ 
pra. 

535 


88. Cal —People v. Rosenbloom. 2 
P2d 228. 119 Cal.App, Supp. 759 

89. Cal —People v. Rosenbloom, su¬ 
pra. 

90. U.S —U. S. v. Two Cases of 
Chloro-Naptholeum Disinfectant, 
D C Md , 217 F 477—U S v Thir¬ 
ty Dozen Packages of Roach Food. 
D C.Md , 202 F. 271. 

91. U.S —^U. S V Thirty Dozen 
Packages of Roach Food, D C 
Md., supra. 
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ingf out its provisions.®^ 

b. Offenses 

(1) Adulteration 

(2) Misbranding' 

(1) Adulteration 

Under the Insecticides Act, an insecticide Is adulterat¬ 
ed If its strength falis below the professed standard under 
which it IS sold, or if any substance has been substituted, 
wholly or in part, for the article. 

Under the federal Insecticides Act, it is an of¬ 
fense to introduce into any state from any other 
state insecticides which are adulterated within the 
meaning of the act.®^ Under a provision of the 
act that an insecticide is adulterated if its strength 
falls below' the professed standard under W'hich 
it is sold, or if any substance has been substituted 
wholly or in part for the article, an insecticide 
was held not adulterated by reason of the addition 
of water to take care of e\ aporation, it being stated 
on the label that water w'as added “in addition to 
the net weight.”®^ The use of the words “Insect 
I^owder” on a label does not constitute a profes¬ 
sion of standard or quality.®^ 

(2) Misbranding 

(a) In general 

(b) Misleading name for article 

(c) Articles containing inert matter 

(a) In General 

An article is misbranded, under the Insecticides Act, 
If It bears any false or misleading statements, designs, 
or devices as to the article or its ingredients which will 
deceive normal purchasers. 

Under the federal Insecticides Act it is an of¬ 
fense to introduce into any slate from any other 
state insecticides which are misbranded within the 
meaning of the act ®® Misbranding generally em¬ 
braces false or misleading statements, designs, or 
de\ ices regarding the article or the ingredients and 
substances contained therein,®7 which wull deceive 


or mislead any purchasers who are of normal ca¬ 
pacity and who use that capacity in a common- 
sense way ®^’ Whether there are many or few so 
deceived is not material.®® 

(b) Misleading Name for Article 

A drug is misbranded, within the Insecticides Act,, 
when Its name falsely indicates the presence of substan¬ 
tial quantities of a constituent. Except in special cir¬ 
cumstances, common words on labels will be held to have 
been used in their popular meaning, rather than that ac¬ 
quired among manufacturers and dealers. 

Under the federal Insecticides Act, a manufac¬ 
turer cannot lawfully give to his product a name 
which indicates the presence in it of substantial 
quantities of a constituent w'hen such is not thf 
fact.^ Thus, an article was held to be misbrand¬ 
ed, even though it had been manufactured and 
sold for many years under a name w'hich w'as sug¬ 
gestive of a definite chemical compound wdneh w'as 
not one of its essential ingredients “ In such case 
a w'ord used on a label does not become purely 
arbitrary until it has lost its descniitive signifi¬ 
cance both to siK'Cialists in the subject and to the 
general jmblic ® Where common words in every¬ 
day use are put on labels, they will be held to have 
been used in their popular meaning,^ rather than 
in that which they have acquired among manufac¬ 
turers and dealers,-'* unless it is disclosed that their 
use was under such circumstances that they con¬ 
veyed a meaning different from the ordinary and 
customary one.® 

(c) Articles Containing Inert Matter 

An article, other than pans green or lead arsenate, 
containing "inert matter,*' which is any substance not in 
Itself capable of killing or repelling insects, is misbranded 
unless the names and percentage amounts of every inert 
ingredient, or the names and percentage amounts of ail 
ingredients having insecticidal properties and the total 
percentage of inert ingredients, are correctly stated on the 
label. 

Under the Insecticides Act an article, other than 
pans green or lead arsenate, containing “inert mat- 


92. us —Parke. Pavis & Co v. U 
S. La, 2.55 F. 933, 167 CCA. 22.5 

93. IJ S —U. S. V. 323 Packages of 
“Kil-Tone.” C C A I'a , 279 F. 39.S 

19 CJ p 7S9 note 54 

94. US—U S V 32.3 Packages of 
“Kii-Tone," CCAI’a. 279 F 398 

95. US—l*arkc, Davis & Co. v 
U S, La, 255 F 933, 167 CCA 
225 

98. U.S—U. S V 323 Packages of 
“Kil-Tonf," CCA Pa., 279 F 398. 

19 C J p 789 note 54 

97. U S.—U. S V. 323 Packages of 
“KiI-Tone,** supra—U S v Two 
Cases of Chloro-Napthoieum Dis¬ 
infectant, DC.Md, 217 F. 477. 


98. US—U S V. Two Cases of 

Chloro-Napthoieum Ilisinfc c I ant, 
supra 

99. U S —U S V. Twc> Cases of 

Chloro-Napthoieum Disinfectant, 
supra. 

1. US —U. S. V. Two Ca.ses of Sul- 
pho-Napthol, DCMd, 213 F 519 

2. US —U S V Two Ca*?eB of 

Chloro-Napthoieum Disinfectant, 
DCMd, 217 F 477. 

19 C.J. p 789 note 68. 

3. US —U S. V. Two Cases of 

Chloro-Napthoieum Disinfectant, 
supra. 

4 . U.S.—U. S. V. Two Cases of 
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Chloro-Napthoieum Disinfe^ tant, 
supra. 

Words ''insect powder*’ do not 

amount to a statement which is 
false and misleading, ‘*wheie the 
thing referred to is one which prop¬ 
el ly is identified or describt d by 
that name as it applitd ordinarily 
and customarily "—Parke, Davis & 
Co V U S., La., 255 F. 933, 936. 167 
CC.A. 225. 

5. US —U S. V. Two Cases of 
Chloro-Naptholeum DlslnfecU.nt. 
DCMd., 217 F. 4 77. 

6- U.S —Parke, Davis & Co. v. U S., 
La. 255 F. 933, 167 C.C.A. 225. 
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ter" i'* misbranded unless the label correctly states 
the names and percentage amounts of each and ev¬ 
ery such ingredient,7 or unless the correct names 
and percentage amounts of each and every ingred¬ 
ient having insecticidal properties and the total 
percentage of inert ingredients are plainly and 
correctly stated on the label.® The word “inert,” 
as used in the act, is not limited in meaning to a 
substance which serves no useful purpose in the 
compound, but includes any substance which is not 
in Itself capable of killing or repelling insects,^ 
although it may be useful for the purpose of at¬ 
tracting them.io 

c. Defenses 

Absence of fraudulent Intent on the shipper's part is 
not a defense to proceedings, under the Insecticides Act, 
for misbranding. 

The absence of fraudulent intent on the part 
of the shipper is not a defense to proceedings for 
misbranding in violation of the Insecticides Act 

The government has been held estopped to in¬ 
stitute proceedings, under the act, to forfeit goods 
as misbranded, where similar proceedings against 


a different shipment of the same preparation, with 
the same label, had culminated in a decree for the 

owner. 

d. Pleading 

An information for violation of the Insecticides Act 
is not bad for multifariousness or duplicity because it is 
based on a single set of affidavits containing all the al¬ 
legations afterward separated into counts. A petition for 
leave to file an information is not bad for duplicity, multi¬ 
fariousness, or indefiniteness because it is combined with 
an affidavit. 

An information for violation of the Insecticides 
Act is not bad for multifariousness or duplicity 
because it is based on a single set of affidavits 
which contain all of the allegations afterward sep¬ 
arated into counts.!® A petition for leave to file 
an information for such violation is not open to 
the objection of duplicity, multi fariousness, or in- 
definiteiicss of pleading because it is combined with 
an affidavit,!'* nor can such objections be raised 
because one petition or affidavit unites or contains 
several matters on each one of which the informa¬ 
tion has a count under different sections of the 
law !^ 


DRUG STOCK and DRUG STORE. See Drug ante 
p 497 notes 5-10. 

DRUM. In a derived sense, to solicit.!^ 

Drumming. The usual taking of an order by the 
drummer and transmitting it to his ‘ffiouse^' for ac¬ 
tion, approval, or rejection.® 

DRUMMER. The term has acquired a common ac¬ 
ceptation,® or a definite and distinct meaning as or- 


dinarilj’’ understood,'* and has been defined as a com¬ 
mercial agent who is traveling for a wholesale mer¬ 
chant, and su]>plying the retail trade with goods, or 
rather taking orders for goods to be shipped to the 
retail merchant a person who goes about, from 
place to place, soliciting the purchase of goods, 
ware'^, or merchandise, or offering to sell, barter, or 
deliver any goods, wares, or merchandise, by sample 
or otherwise;® a person who is trying to work up 


7. U S —TJ. S V 32.3 Packaffes of 
“Kil-Tone.” C C A I’a . 279 F. 398 

19 C J p 790 noto 61. 

Provision for evaporation 

An insecticide or fungicide was 
not misbranded by reason of addition 
of water to the net wcig'ht to lake 
care of evaporation, although it in¬ 
creased the volume of the contents 
of the patkaae, and sssy have caused 
the proportion of the active in¬ 
gredients to appear loss than called 
foi by the labels, it being stated on 
the label that water wris added “in 
addition to the net weight ”—U S v. 
.323 Packages of “Kll-Tone,** C.C A. 
Pa. 279 F 398 

8 . US — U S V 323 Packages of 
“Kil-Tone," supra—U S v Thirty 
Uozen Packages of Roach Food, 
DC Md , 202 F 271 

9. US —U S V. Thirty Dozen Pack¬ 
ages of Roach Food, supra 

10. U S —U. S. V Thirty Dozen 
Packages of Roach Food, supra. 


H. U S —U S V Two Cases of 
Chloro-Naplholeum Disinfectant, 
D C Md , 217 F 477 
13 - U S —George II Lee Co v U 
S , C C A Cal . 41 F 2d 460. 

13 . U S —U S V Blanchard Co , D 
CNY, 215 F 258 

14 . U.S —U S V Blanchard Co . su¬ 
pra 

15. U S —^U. S. V. Blanchard Co., su¬ 
pra. 

1 - Ark —Baird v Bray, 189 S.W. 
657, 668, 125 Ark. 511. 

2. Ky — John Matthews Apparatus 

Co V Renz. 61 S W 9. 10. 22 

Ky.L. 1528 

3 . NC—State V Miller, 93 N C 611, 
515, 53 AmR 469 

19 C J p 790 noto 5 

“la common language a drummer 
sells goods, he sells by sample, he 
sells by soliciting and procuring 
orders, the dealers sell by drummers 
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as their agents."—State v. Ascher, 
7 A 822, 824, 64 Conn 299. 

“The merchant tailor who takes 
measures and supplies the citizen 
with clothing has never been known 
or leeognized as a drummer."—Sin¬ 
gleton V Fritsch, 4 Lea, Tenn, 93. 
96. 

4. N C —State v O’Briant, 124 S E. 
848, 849. 188 NC 452 

5. Mo—Brookfield v Kitchen, 63 S 
W 825. 826, 163 Mo 546 

NC—State v Miller, 93 N C. 511, 
515, 53 Am R. 469. 

19 C J p 790 note 11. 

Similarly expressed 

“A commercial agent or traxeler" 
DC—In re Wilson, 19 DC 341, 34 9, 
12 LRA 624 

Kan —Kansas City v Collins, 8 P 
865, 867, 34 Kan 434 

6. U.S.—Ex parte Hanson, D C Or, 
28 F. 127, 129 
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business for his employers, and who has authority 
only to solicit business a person who simply ex¬ 
hibits samples of ^ods kept for sale by his princi¬ 
pal, and takes orders from purchasers for such 
goods, which goods are afterward to be delivered 
by the principal to the purchasers, payment for the 
g^ods to be made by the purchasers to the principal 
on such delivery;* a solicitor of orders for others;® 
a traveling salesman. 

The term has been used interchangeably with 
^'commercial traveler” see 15 C.J.S. p 577 note 21; 
and has been distinguished from "hawker,” "ped¬ 
dler,” "peddler or a merchant,” see the C.J.S. title 
Hawkers and Peddlers § 5, also 19 C.J. p 790 note 6 
[b], [c], and "salesman having a fixed place of 
business.”^^ 

Phrases: "Commercial drummer” as not being 
within the statute imposing a license fee on travel¬ 
ing vendors see the C.J.S. title Licenses § 30, also 63 
C.J. p 808 note 31 [a]; also "drummers and travel¬ 
ing salesmen,”! 2 and "drummers selling by whole¬ 
sale;”!* and also, adjectively, "drummer fioater” see 
the C.J.S. title Insurance § 322, also 26 C.J. p 96 
note 49 and 19 C.J. p 791 note 19. 
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DBUMMY. See the C.J.S. title Mines and Minerals 
§ 3, also 19 C.J. p 791 note 21. 

DBUNdABIUS. In old European law, the com¬ 
mander of a drungus, or band of soldiers; applied 
also to a naval commander.!^ 

DBUNG-XJS. In old European law, a band of sol¬ 
diers (blobus militum).!* 

DBUNK. Not a well defined term, either in law 
or in the common acceptation of the meaning of the 
word.!* In its ordinary, everyday sense, the word 
has reference to the effect of strong drink, especial¬ 
ly alcoholic liquor, and not to intoxication from the 
use of drugs,! 7 is descriptive of a condition which is 
the result of excessive drinking,^* and is a relative 
term, embracing various degrees of intoxication and 
mental obscuration.!® It has been defined as mean¬ 
ing drunken, inebriated;®® intoxicated, the result 
of excessive drinking;®! intoxicated with or as with 
strong drink, the condition of a man whose mind is 
affected by the immediate use of intoxicating 
drinks; under the influence of an intoxicant, espe¬ 
cially an alcoholic liquor, so that the use of the 
faculties is materially impaired;®® so far under the 
influence of intoxicating liquor that one’s passions 


7. US —^Weller v. Pennsylvania R. 
Co. CCColo., 113 F. 602. 605. 

8. Kan—Kansas City v. Collins, 8 
P. 865, 867, 34 Kan 434. 

Similarly aapressed 

(1) "A person who solicits orders 
by exhibiting samples or by cata¬ 
logue or in any other way, but who 

- does not actually sell and deliver the 
goods at the time.”—In re Wilson, 
19 DC. 341, 349. 12 L R.A. 624. 

(2) **One who travels from place 
to place, carrying with him samples 
from which he sells goods to cus¬ 
tomers, to be delivered thereafter, 
a commercial traveler who carries no 
goods with him ”—State v. O’Briant, 
124 SK 848, 849. 188 N C. 462. 

(3) "One who solicits, generally 
for a principal, trade from retail¬ 
ers and others by sample, and takes 
orders for future delivery."—Twin¬ 
ing V. Klgin, 38 Ill App 356. 361. 

(4) Other similar definitions see 
19 C.J p 791 note 13 [a] 

8. Miss—Ex parte Taylor, 58 Miss 
478, 481. 38 Am R 336 
19 C.J. P 791 note 16 [a]. 

IOl U.S.—Strain v. Chicago Portrait 
Co., C.C.Mo., 126 F. 831, 836. 

Or.—Hibbard v. Stein. 78 P. 665, 45 
Or. 507. 

Wmllarly szpresssd 

(1) "A traveling and soliciting 
salesman ”—State v. Miller, 93 N.C 
611, 615, 63 Am.R. 469. 


(2) "A traveling solicitor "—Peo¬ 
ple V. Lichtenstein, 135 P 692, 694, 
22 Cal.App. 592 

(3) "A traveling salesman taking 
orders for goods and transmitting 
them for approval or rejec tion ”— 
John Matthews Apparatus Co v 
Renz, 61 S W. 9, 10. 22 Ky L 1528 

(4) **A traveling agent who per¬ 
sonally solicits orders to be forward¬ 
ed to his principal.”—State v Davis, 
66 SE 875, 876, 84 S C 512 

(5) "A traveling agent, acting as 

an intermediary between the im¬ 

porter or the wholesaler, and the lo¬ 
cal trade.”—Titusville v. Brennan, 22 
A. 893, 894, 143 Pa 642, 24 Am.S R. 
680, 14 LR,A. 100. 

(6) Other similar definitions see 
19 C.J. p 790 note 11 [b] (2)-(4). 

11. N.C—State v. Miller, 93 NC 
511, 515, 53 AmR 469 

12 . U S —Strain v. Chicago Portrait 
Co, CCMo, 126 F 831. 836 

13 . NC.—Smith v Wilkins. 80 S. 

E. 168, 172, 164 N.C. 135 

14 . Black L.D. 

15. Black L.D. 

16. Tex —Paris & G N. R Co. v 
Robinson, 140 S.W. 434, 435. 104 
Tex. 482. 

17. Ga —Durham v. State, i44 S 
E. 109, 110, 166 Ga. 661. 

18. Tex.—Scoggins v. State, 266 S. 
W. 613, 98 Tex.Cr. 546. 
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19. Ala —Copeland v Central of 
Georgia Ry Co, 105 So. 809. 810, 
213 Ala 620 

'•This oondltioa presents various 
degrees of intensity, ranging from a 
simple exhilaration to a state of ut¬ 
ter unconsciousness and insensibili¬ 
ty . . In the earlier stages it 

frequently happens that the mind is 
not only not disturbed, but acts 
with extraordinary clearness, 
promptitude and vigor ”—Paris & G. 
N R Co. V. Robinson, 140 S W. 434, 
436, 104 Tex 482. 

2a Okl.—Gault V State. 274 P. 687. 
688, 42 Okl.Cr 89. 

21. Tex.—Byrom v State, 73 S W 2d 
854, 126 Tex.Cr. 640 

22. N.C.—State v. Dills, 167 S.E. 
469, 461, 204 N.C. 33 

Okl—Gault V State, 274 P 687, 688. 
42 OklCr. 89. 

Tex —Paris & G N. R. Co. v Rob¬ 
inson. 140 SW. 434. 436. 104 Tex. 
482 

Similarly aKpxeMed 

“When one's brain is so far affect¬ 
ed by potations of liquor that his 
intelligence, sense-perceptions, Judg¬ 
ment, continuity of thought or of 
ideas, speech, and co-ordination of 
volition with muscular action (or 
some of these faculties or processes) 
are impaired or are not under normal 
control ”—^Wilson v. Inter-Ocean 
Casualty Co., 188 S.E. 102, 106, 210 
N.C. 586. 
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are visibly excited or his judgment impaired by the 
liquor;under the influence of intoxicating liquor 
to such an extent as to have lost the normal control 
of one’s bodily and mental faculties, and, commonly, 
to evince a disposition to violence, quarrelsomeness, 
and bestiality under the influence of intoxicating 
liquors to the extent that they affect a person’s 
acts or conduct, so that those coming in contact 


with him could readily see and know that the in¬ 
toxicating liquors were affecting him in that re- 
spect.^^ The term is synonymous with ‘Hntoxicat- 
ed.”26 

, Phrases: “Dead drunk,” “foolishly drunk,” “stag¬ 
gering drunk,” and “stupidly drunk, ”27 and “drunk 
or intoxicated.”28 


83. Iowa.—state v. Pierce, 21 N.W. 
195, 197, 65 Iowa 85. 

N.C.—Wilson V. Inter-Ocean Casual¬ 
ty Co.. 188 S.E 102, 106, 210 N.C. 
585. 

84. Fla—Zee v Gary, 189 So. 84, 
36, 137 Fla. 741. 

Neb—Freeburg: v. State, 138 N W. 
143, 144, 92 Neb 346, Ann Cas. 

1913E 1101. 

N.C.—State v. Dills, 167 S E 459, 461, 
204 NC 33 
19 C.J. p 791 note 23. 

Similarly expressed 

“So far under the influence of in¬ 
toxicating: liquor that he is not en¬ 
tirely himself, and his unusual ap¬ 


pearance—^flushed face and stagger¬ 
ing: walk—attracts the attention of 
others *'—State v. McDaniel, 237 P. 
373, 375, 115 Or. 187. 

25. Ark.-~St. Louis, I. M & S. R 
Co V. Waters, 152 S W. 137, 139, 
105 Ark. 610. 

26. Ill.—People V. Rewland, 167 N. 

B. 10. 12. 335 Ill. 432. 

Neb —^Freeburg v State, 138 N W. 
143, 144, 92 Neb. 346, Ann.Cas. 

1913E 1101. 

N C —Wilson V. Inter-Ocean Casual¬ 
ty Co., 188 SE 102, 106, 210 N. 

C. 585. 

Okl —Mutual Life Ins. Co. v. John¬ 
son, 166 P. 1074, 1076, 64 Okl. 222. 


Va—Bragg v. Commonwealth, 112 S. 

E. 609, 610, 133 Va. 645. 

19 CJ. p 791 note 30. 

27. Phrases deflned 

“A man is said to be dead drunk 
when he is perfectly unconscious,— 
powerless. He is said to be stupidly 
drunk when a kind of stupor comes 
over him. He is said to be stagger¬ 
ing drunk when he staggers in walk¬ 
ing He is said to be foolishly drunk 
when he acts the fool. All these are 
cases of drunkenness,—of different 
degrees of drunkenness.*'—Elkin v. 
Buschner. Pa, 16 A. 102, 103, 104— 
19 CJ. p 791 note 23 [a]. 

28. Pa.—Elkin V. Buschner, supra. 
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This Title includes persons aflFccted by intoxication not merely temporary in its effects; their rigfhts 
and disabilities in general; custody and protection of their jiersons and property, and legal proceedings 
affecting them; and the offense of drunkenness, either habitual or occasional. 

Matters not in this Title, treated elsewhere In this work, see Descrlptlve-lVord Index 


Analysis 


§ 1. Definitions—p 540 

2. Jurisdiction of courts—p 543 

3. Inquisitions and traverse thereof—p 543 

4. Guardians or committees—p 550 

5. Release from guardianship—p 552 

6. Status of person adjudicated an habitual drunkard in general—^p 553 

7. Custody, treatment, and support—p 553 

8. Property and conveyances—^p 553 

9. Contractual disabilities—p 554 

10. Torts—p 556 

11. Actions by or in behalf of drunkard—p 556 

12. Enforcement of obligations of drunkard—p 557 

13. Criminal drunkenness—p 558 

14 . - Offenses—p 558 

15. - Prosecution and punishment—p 562 


§ 1. Definitions 

a. Drunkards 

b. Drunkenness 

a. Drunkards 

A drunkard Is one with whom drunkenness Has be¬ 
come a habit. The term has been construed as meaning 
the same as **habitual drunkard.’’ Occasional acts of 
drunkenness do not make one an habitual drunkard. On 
the other hand, it is not necessary that one should al¬ 
ways be under the influence of liquor to be an habitual 
drunkard, the test being, has he a fixed habit of drunken¬ 
ness. 

A drunkard is one with whom drunkenness has 
become a habit; one who habitually drinks to in¬ 
toxication ; a sot one who habitually gets drunk ;2 


a person given to inebriety, or the excessive use of 
intoxicating drink, who has lost the power or will, 
by frequent indulgence, to control his appetite for 
it.3 The terms “drunkard'^ and “habitual drunk¬ 
ard” have been construed as meaning the same 
thing.4 

Common drunJeards. The term “common drunk¬ 
ard” has been considered as synonymous with “ha¬ 
bitual drunkard,”^ but under some statutes a com¬ 
mon drunkard is not only an habitual drunkard but 
is so to the disturbance of the public peace and good 
order.® 

Habitual drunkards. An habitual drunkard is one 
who has acquired a fixed habit of drunkenness;^ 


1 . Mich —People v Radley, 86 N.W 
1029. 127 Mich 627. 

19 CJ p 794 note 1. 

2. Mass —Commonwealth v. Whit¬ 
ney, 5 Gray 85, 88 

3. Mo.—Cavannauffh v North Amer¬ 
ican Union, App., 2 S.W 2d 172, 
175. 

4L Mass —Commonwealth v. Whit¬ 
ley, 5 Gray 86. 

R I.—Gourlay v. Gourlay, 19 A. 142, 
16 R.I. 706. 


5- Ala—State v Sava#?e, 7 So 183, 
89 Ala 1. 9. 7 L. R.A. 426. 

19 CJ. p 795 note 12 

6. Mass—Commonwealth v. Whit¬ 
ney, 5 Gray 85. 

7. Ark—O’Kane v O’Kane, 147 S W. 
73. 103 Ark 382, 40 L. R A ,N.S., 
655 

Iowa—Bizer v Bizer, 81 N W. 465, 
110 Iowa 248. 

Or—McBee v. McBee. 29 P. 887. 22 
Or 329, 29 Am S R 613. 

Pa.—Appeal of Miskey, 107 Pa. 611. 

540 


Tex—Wilson v. White, $9 S.W. 989, 
29 Tex Civ.App. 688. 

19 C.J. p 795 note 6. 

Other deflnltioias 

(1) One who has the hahit of In- 
dulgrmg in intoxIeatinR liquors so 
firmly fixed that he becomep intoxi¬ 
cated as often as the temptation is 
presented by his being in the vicinity 
where liquors are sold is an habitual 
drunkard—Lentz v Lentz, 137 N.W 
229, 171 Mich. 609—19 C J. p 796 note 
6 [a] (1). 
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one who has formed the habit of drinking liquor to 
excess and becoming intoxicated;® one who is in 
the habit of getting drunk or who commonly or fre¬ 
quently is drunk;® one who indulges in the practice 
of becoming intoxicated whenever the temptation is 
presented and the opportunity is afforded him,^® 
one who has a fixed and irresistible habit of drunk¬ 
enness, having by frequent indulgence lost the pow¬ 
er or will to control his ap])etite for intoxicating 
liquors one whose habit and rule of life is to in¬ 
dulge periodically and with frequency, and with in¬ 
creasing frequency and violence, in excessive fits of 
intemperance i^ Occasional acts of drunkcjiness do 
not m.ike one an habitual drunkard ;i® nor is it nec¬ 
essary that one should always be intoxicated or un¬ 
der the influence of liquor,or necessarily incapac¬ 
itated to transact his business.^® A person may be 
an habitual drunkard even though there be inter¬ 
vals when he entirely refrains from the use of in¬ 
toxicating drinks.i® lie may be an habitual drunk¬ 


ard and yet be sober for days and weeks together,^ 
or sober during business hours the only test is, 
has he a fixed habit of drunkenness.^® 

Inebriate, An inebriate is an habitual drunk¬ 
ard 20 

^'Vagabond'* distinguished. The words “drunk¬ 
ard” and “vagabond” describe entirely distinct char¬ 
acters. A man may be a drunkard and not a vaga¬ 
bond, and so he may be a vagabond and not a drunk- 
ard.2t 

b. Drunkenness 

Drunkenness is the state of being drunk or over¬ 
powered by alcoholic liquors, and does not include the 
physical state resulting from the use of drugs, unless by 
express statutory provision. 

“Drunkenness” as commonly understood is the 
state of being drunk or overpowered by intoxi¬ 
cants also, “drunkenness” has been understood 


(2) One who la addicted to the 
habit of drinking intoxicating: liq¬ 
uors to excess and who i.s commonly 
or frequently intoxicated and becomes 
so as often as an opportunity per¬ 
mits—Runkle v Southern Rat Mill¬ 
ing Co. r)5 P 398. 184 Cal 714, 16 
A R 275 

(3) For early cases stating other 
definitions .see 19 C J. p 795 note 5 
[a] 

Reason or capacity for business 

A statutory definition under the 
title Guardian and Ward of an “ha¬ 
bitual drunkard” as one whose mind 
luus liecome so impaired by the use 
of intoxicating liquors or drugs that 
he is incapable of taking care of 
himstlf or property, made for the 
purpo'^e of detei mining when a 
guardian of the person and estate 
shall be appointed, does not apply 
to the meaning of the term as used 
in a statute providing for the execu¬ 
tion of a bond by persons obtaining 
licenses as retail liquor dealers, it be¬ 
ing used therein in its common ac¬ 
ceptation and the capacity of a per¬ 
son to take care of himself or prop¬ 
erty being immaterial and not an 
issue thereunder—Campbell v .Tones, 
21 SAV 723, 2 Tex Civ App 263. 

8. Ohio—Miller v Gleason, 18 Ohio 
CirCl 374. 10 Ohio Cir Dec. 20, 21 

19 CJ p 795 note 6. 

9. Vt—State v. Pratt, 34 Vt 323, 
334 

19 CJ p 795 note 7. 

10 . Kan —Walton v. Walton, 8 P. 
110. 34 Kan. 195. 

11 . Ark—O Kane v O’Kane, 147 S. 
W 73, 103 Ark. 382, 40 L R A .N S , 
655 

Minn —Leavitt v. City of Morris, 117 
N.W. 393, 396, 106 Minn. 170, 17 


L R A .N S . 984 15 Ann Cas 961 

Mo —Tarrant v Tarrant. 137 S W 56, 
156 Mo App 72.5—Jackson County 
ex rel Farley v Schmid. 124 SW 
1074. 1075, 141 Mo App 229. 

12. US—Northwestern Mut Life 
Ins Co v Muskegon Nat Bank N 
T.. 7 S Ct 1221, 1225, 122 U S 501, 
30 LFd 1100 

13- U S —Northwestern Mut. Life 
Ins Co V Muskegon Nat Bank, 
siijira 

Iowa—Bi/.er v Bizer, 81 N W. 465, 
110 Iowa 248 

Pa—Ludwick v Commonwealth. 18 
Pa 172 

14L Ark—O’Kane v O’Kane, 147 S. 
W 73. 103 Ark 382, 40 L R A ,N. 
S, 656 

Ill—Richards v. Richards, 19 Ill 
App 465 

Iowa —Bizc r v Bizcr, 81 N.W 465, 
110 Iowa 248. 

Mo —Tarrant v. Tarrant, 137 S W. 56, 
156 Mo App. 73.5—Jackson County 
ex rel Farley v Schmid, 124 S W 
1074, 141 Mo App 229. 

Ohio —Millc'r V Gleason 18 Ohio Cir 
Ct 374, 10 Ohio Cir.Dec 20. 

Wash —l*age v Page, 43 Wash. 293, 
86 P 582, 584, 6 L R A ,N S , 914, 
117 Am S R 1054 

19 CJ. p 795 note 9. 

15. Ark—O’Kane v O’Kane. 147 S. 
W. 73, 103 Ark. 382, 40 L R A.,N.S . 
655 

16. Kan—Walton v Walton, 8 P. 
110, 111, 34 Kan 195. 

17. Iowa—Bizer v Bizer, 81 NW. 
466, 110 Iowa 248. 

Mo —Tarrant v Tarrant, 137 S W. 56, 
57, 156 Mo App. 725 

19 CJ p 795 note 10 

18. Mo—Tarrant v Tarrant, supra. 
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19. Kan.—^AValton v. Walton, 8 P. 
110 34 Kan 195, 198 

19 CJ p 795 note 11 

20 . Iowa—Maher v Brown, 280 N. 
W 553, 225 Iowa 341 

Minn—Leavitt v Morris, 117 N W. 
393. 396, 105 Minn 170, 17 L R A., 
NS, 984, 15 Ann Cas. 961 
31 C J p 974 note 14 

21 . N J —Forsyth v Forsyth, 19 A. 
119, 122, 46 NJEq 400 

22 . Ill—Youngs V Youngs, 22 N K. 

806, 130 111 230, 17 Am S R 318, 

6 LKA. 548 

19 CJ p 795 note 13 

Other aefluitlons 

(1) The condition of a man whose 
mind IS affected by the immediate 
use of intoxicating liquor —Mutual 
Life Ins Co v Johnson, 166 P. 1074, 
1076. 64 Okl 222 

(2) The effect produced upon the 
mind or body by drinking intoxicat¬ 
ing liquor to such an extent that 
the normal condition of the subject 
IS changed, and his capacity for ra¬ 
tion U action and conduct is substan¬ 
tially lessened.—Lecates v. Lecates, 
DelSup^r. 190 A 294. 296 

(3) For early cases on this point 
see 19 C J p 796 note 18 [a] 

Degrees of drunkenness 

(1) Condition of a person whose 
mind IS affected by immediate use of 
intoxicating drinks, known to medical 
profession as “drunkenness,” presents 
various degrees of inten.sity ranging 
from simple exhilaration to a state 
of utter unconsciousness and insens¬ 
ibility. Term “drunkenness” is ap¬ 
plied only to those degrees of it m 
which the mind is manifestly dis¬ 
turbed in its operaticiii In the ear¬ 
lier stages, it frequently happens 
that the mind is not only not dis- 
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to mean ebriety, inebriation, intoxication the 
term does not include the physical state resulting 
from the use of drugs,2^ except where a statute so 
provides.25 “Intoxication” and “drunkenness” are 
synonymous,^® and one may be said to be intoxicat¬ 
ed when liquor has affected his faculties to such 
an extent as to cause him to lose self-control,^^ 
that is, normal control of his bodily and mental fac- 
ulties,2* but not when his drinking does not affect 
or disturb his mental or physical faculties.^® 

Continued drunkenness. The words “continued 
drunkenness” signify gross and confirmed habits of 

intoxication.20 

Habitual drunkenness, “Habitual drunkenness” 
is the fixed habit of frequently getting drunk 
the term does not necessarily imply a state of con¬ 
tinual drunkenness,22 nor does occasional intoxica¬ 
tion constitute it.^® “Habitual drunkenness” and the 
terms “habitual intemperance,” “habitual intoxica¬ 


tion,” and “continued habits of intoxication” are 
equivalent and capable of the same definition.®* 

Voluntary drunkenness, “Voluntary drunken¬ 
ness” consists in a person simply becoming so intox¬ 
icated that he is for the time being incapable of at¬ 
tending to business.®® Where a person becomes in¬ 
toxicated after having been so induced by some 
other person, it is not voluntary intoxication in the 
eyes of the law,®® but if a person is sufficiently so¬ 
ber to form a design to kill, and to deliberate and 
premeditate the killing, his intoxication is voluntary 
within the meaning of the law, although the liquor 
was furnished by the person killed.®"^ 

Intemperance, Intemperance, having reference 
to the use of liquor, may be defined to be the habit¬ 
ually excessive use of intoxicating liquors.®® 

Habitual intemperance. Habitual intemperance 
means the custom or habit of getting drunk,®® the 


turbed, but acts with extraordinary 
clearness, promptitude, and vigTor. 
In the latter, the thouKhts obviously 
succeed one another without much 
relevance or coherence, the percep¬ 
tive faculties are active, but the im¬ 
pressions are misconceived as if they 
passed through a distorting medium, 
and the reflective powers cease to 
act with any degrree of efficiency 
Some of the intermediate stag^es may 
be easily recognized, but it is not 
always possible to flx upon the exact 
moment when they succeed one an¬ 
other. In some persons peculiarly 
constituted, a fit of intoxication pre¬ 
sents few if any of these successive 
stages, and the mind rapidly loses 
Its self-control, and for the time 
is actually frenzied, as if in ma¬ 
niacal paroxysm, although the 
amount of the drink may be com¬ 
paratively small —Ibach v Jackson, 
S5 P.2d 672, 678, 148 Or 92. 

(2) For early cases on this point 
see 19 CJ p 796 note 19 [a] 

23. Del —Lecates v. Lecates, Super., 
190 A. 294. 

19 CJ p 796 note 14 

24. Ga—Ring v Ring, 38 S G 330, 
112 Ga 854 

19 C.J p 796 note 15. 

25. Mass —Gowey v Gowey, 77 N 
E. 526, 191 Mass 72—Burt v Burt, 
46 N.E. 622. 168 Mass. 204. 

98. Okl.—Mutual Life Ins Co. v 
Johnson, 166 P. 1074, 64 Okl. 222 
10 C.J. p 796 note 17 

27. Mich—Lafler v Fisher, 17 N.W 
934, 121 Mich 60 

19 C.J. p 796 note 18. 

28. Tex.—Byrom v State, 73 S.W. 
2d 864, 126 Tex.Cr. 640. 

29. Ala.—Roden v. State, 34 So. 351, 
136 Ala. 89. 


Okl —Mutual Life Ins Co v John¬ 
son. 166 P 1074. 64 Okl. 222 

30 . R I —Goui lay v Gourlay, 19 A 
142, 143, 16 RI 705 

31 . Ala—State v Robinson, 20 So 
30. lit Ala 482 

Ga—Ring v Ring. 38 S E 330, 112 
Ga 854 

Ky—Cook V Newton, 14 Ky L 860 
19 C J p 796 note 20. 

Other deflnltioiui 

(1) The condition of one given over 
to the use of alcoholic liquors — 
Smith V Smith, 105 A 833, 7 Bojee, 
Del . 283 

(2) “Habitual drunkenne.ss“ means 
repeated acts of drunkenness fol¬ 
lowed by occasional spells of sobriety 
and moderate drunkenness, with the 
habit of drinking so flxed that temp¬ 
tation to drink cannot be resisted — 
De Lesdernier v De Lesdernier, 14 
So 191, 45 La.Ann 1364 

(3) “Habitual drunkenness" is a 
distinct act within itself, a condition 
of bodj' and mind produced by the ex¬ 
cessive use of intoxicating liquors, 
spirituous, vinous, or malt, confirmed 
by habit. It is usually produced by 
oft-repeated indulgence in drinking 
to excess, which is liable to have dif¬ 
ferent effects on different persons, 
and therefore cannot be described or 
measured or defined by the causes 
that produce it in any one instance, 
any more than insanity or any other 
condition of body or mind produced 
by extraneous causes.—Trigg v 
State. 49 Tex 645, 663. 

(4) A person who is frequently and 
customarily or habitually given to 
the excessive use of intoxicating 
drink, and has lost the poWeiT or the 
will, by the frequent indulgence, to 
control his appetite for it is guilty 
of habitual drunkenness —Richards 

\ V, Richards, 19 llLApp. 466. 
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Sabltnal drunkenness not shown 

Proof that defendant drank at 
times to excess, and that w’hen under 
the influence of liquor he was bois¬ 
terous, quarrelsome, and offensive, is 
not alone sufficient to fill the legal 
requirement as to habitual drunken- 
nes.s—I»owers v Powers, 31 N W. 1, 
5, 20 Neb 529. 

32. Iowa—Wheeler v Whfeler, 5 N. 
W 689, 53 Iowa 511, 36 Am R 240 

19 C.J p 796 note 21. 

33. Mich—Lentz v Lentz, 137 N W. 
229, 232, 171 Mich 509. 

34. Ga—Ring v Ring, 38 S E 330. 
332. 112 Ga 854 

35. Kv—Harrod v. Hutchinson, 105 
SW 365, 366, 32 Ky L 3 

36. Okl—Choate v State, 197 P 
1060, 1063, 19 OklCr 169 

37. Okl —Chambers v. State, 182 P. 
714, 717, 16 OklCr. 238. 

38. Mo —Evans v. Modern Woodmen 
of America, App., 129 S W. 485 

Bxesssivs nsa a prerequisite 

(1) It is not correct to say that 
the habitual use of intoxicating liq¬ 
uor constitutes intemperance, for, 
while the habitually excessive use 
of intoxicating liquor is intemper¬ 
ance, the habitual use of intoxicat¬ 
ing liquor is not intemperance, un¬ 
less the habitual use is also exces¬ 
sive to the extent of producing in¬ 
toxication —Evans v. Modern Wood¬ 
men of America, Mo.App., 129 S.W. 
485, 491. 

(2) To be “Intemperate" is to in¬ 
dulge excessively or inordinately.— 
Hope V. The Maccabees, 102 A. 689, 
91 N.J.Law 148. 

39. Ga.—Schaub v. Schaub, 42 So. 
249, 250, 117 Ga 727. 

La.— Williams v. Goss, 9 So 750, 43 
La.Ann 868—Mack v. Handy, 2 So. 
181> 39 Lia.Anii. 497. 
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constant indulgence in such stimulants as wine, 
brandy, and whisky, whereby intoxication is pro¬ 
duced; not the ordinary use, but the habitual use 
of them.^® The habit should be actual or con¬ 
firmed.^! It need not be continuous, or even of 
daily occurrence, but may be intermittent.^ 2 

Inebriacy. Incbriacy is the state or habit of be¬ 
ing inebriated; drunkenness, especially habitual in¬ 
toxication.^ 3 

State of intoxication. The words are said to be 
of ordinary signification; and, although they do not 
require judicial definition in a prosecution for being 
found in such state, nevertheless the phrase has 
been defined as the condition which inevitably fol¬ 
lows from taking into the body, by swallowing or 
drinking, excessive quantities of intoxicating liq- 
uors.^^ 

Lxccssiz*cly intoxicated. Where one is so intox¬ 
icated as to be so far deprived of his reason and 
understanding as to render him incapable of un¬ 
derstanding the character and consequences of his 
act, he has been defined as being excessively intoxi¬ 
cated.**® 

*'Disordcrlincss'* distinguished. Drunkenness may 
be a species of disorderliness, but disordcrliness is 
not necessarily drunkenness.^® 

§ 2. Jurisdiction of Courts 

The Jurisdiction of particular courts to appoint com¬ 
mittees or guardians of the person or estates of habitual 
drunkards or to commit them to a state institution for 
treatment is governed by statute, which generally is lim¬ 


ited to some court in the district in which the inebriate 
resides. 

The jurisdiction of particular courts to appoint 
guardians of the estates of habitual drunkards is 
regulated by statute.^Under a statute authorizing 
the appointment of a guardian for an habitual 
drunkard, it was held that the court of a county in 
which the person complained of did not reside was 
without jurisdiction to make such appointment, since 
the proceeding vras in personam and not in rem.^® 
A constitutional provision giving to the probate 
courts exclusive jurisdiction in guardianship mat¬ 
ters does not prevent the legislature from vesting in 
another court jurisdiction of proceedings to commit 
inebriates.^® Under a statute which limits the ju¬ 
risdiction to commit a person for inebriation to the 
court of probate for the district in which he re¬ 
sides or is domiciled, a probate court has jurisdic¬ 
tion of a drunkard who is a voluntary resident in 
the district.®® 

A person committed to a state hospital as an in¬ 
ebriate is subject to the exclusive control of the 
board of control of state institutions, and cannot be 
forced by the criminal court to stand trial for a 
crime of which he is accused until he is cured and 
released from the hospital ®! 

Removal of committee. The jurisdiction of 
courts to remove a guardian is governed by statu¬ 
tory or constitutional provisions.®- 

§ 3. Inquisitions and Traverse Thereof 

a. Proceedings for commitment of habit¬ 
ual drunkard 


OtHer definitions 

(1) “Habitual intemperance,” means 

the persistent habit of becoming in¬ 
toxicated from the use of strong 
drinks—McGill v. McGill, 19 Fla. 
341, 348—Burns v. Burns, 13 Fla. 

369, 370. 

(2) The term “habitual intemper¬ 
ance” means the habit of using in¬ 
toxicating liquors to excess, and does 
not Include the excessive use of opi¬ 
ates and drugs —Barber v. Barber, 
Conn, 14 Law Rep 376, 376 

(3) The morphine habit, contracted 
through the necessary use of the 
drug to alleviate unendurable pain, 
does not constitute “habitual In¬ 
temperance.”—Rindlaub v. Rindlaub, 
125 N.W. 479, 484, 19 N.D 352 

irot siiowii 

Where a person about once In 
three weeks becomes Intoxicated dur¬ 
ing the evening to such an extent 
that the next morning he could not 
go as usual to his work, and which 
had continued for a period of two 
years, he was not affected with ha¬ 
bitual intemperance.—Dennis v. Den¬ 


nis, 36 A 34, 36. 68 Conn. 186, 34 L. 
R.A. 449, 57 Am S R 95. 

40. La—^Williams v Goss, 9 So 
750, 43 La Ann 868—Mack v Han¬ 
dy, 2 So 181, 39 La Ann 497. 

41. La—Williams v Goss, 9 So. 750, 
43 La.Ann 868—Mack v. Handy, 2 
So 181, 39 La Ann 491. 

42. I^a—^Williams v Goss, 9 So 750, 
43 La Ann 868—Mack v Handy, 2 
So 181, 183, 39 La Ann 497 

Incapaoity for biuiineaa 

It is not necessary that the habit 
of drinking to excess be of such a 
character as to render a party at 
all times incapable of attending to 
business; if there is a fixed habit 
of drinking to excess to such a de¬ 
gree as to disqualify a person from 
attending to his business during the 
principal portion of the time usually 
devoted to business, it is habitual in¬ 
temperance, although the person may 
at Intervals be in a condition to at¬ 
tend to his business affairs.—Mahone 
V. Mahone, 19 Cal. 626, 81 Am.D 9l. 

43. Iowa.—Maher v. Brown, 280 N. 
W. 653, 226 Iowa 341. 
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44 . Tex—Clark V. State, 111 S W. 
659, 53 TexCr 529 

more than mere drinking 

The phrase means more than the 
mere drinking of intoxicants —Clark 
V. State, supra 

45 . Neb—Keedick V. Brogan, 217 
NW 683, 116 Neb. 339 

46 . NC—State v. Myrick, 164 S.E. 
328, 329, 203 N C 8. 

47 . Me —Philadelphia Trust, Safe 
Deposit & Ins. Co v Allison, 80 A. 
833, 108 Me 326. 39 L R A ,N.S , 
39. 

19 C J p 805 note 67. 

48 . Iowa.—Holly v Holly, 138 N.W. 
445, 157 Iowa 584 

49 . Idaho—Ex parte Hinkle, 196 P. 
1035, 33 Idaho 605 

50. Conn —Schutte v. Douglass, 97 
A. 906, 90 Conn. 529. 

51 . Iowa.—Maher v. Brown, 280 N. 
W. 553, 225 Iowa 341. 

52. N Y —Scribner v. Qualtrough, 44 
Barb. 431. 
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b. Proceedings to determine status and to 

obtain guardianship 

c. Traverse of inquisition 

a. Proceedings for Commitment of Habitual 
Drunkard 

(1) In general 

(2) Who may be committed 

(3) Who may institute proceedings 

(4) Pleadings 

(5) Evidence 

(6) Commitment and discharge 
(1) In General 

A proceeding for the commitment of a person as an 
inebriate or drunkard is a civii proceeding, the procedure 
for which must conform to the statutory requirements. 
There must be a trial and findings of fact, but a Jury trial 
need not be provided for. 

A proceeding for the commitment of a person as 
an inebriate or drunkard is not based on the com¬ 
mon law but is purely statutory;®^ and is a legiti¬ 
mate exercise of the police power of the state.*'** 
Such a proceeding is a ci\ il and not a criminal pro¬ 
ceeding,^^ and IS not designed as punishment for 
an act done ;*'*® but it is not a case at law or in eq¬ 
uity nor is it a guardianship proceeding, al¬ 
though it is analogous thereto.®* It is a spe¬ 
cial proceeding it does not call for the ex¬ 
ercise of judicial power, but is an exercise of ju¬ 
dicial functions which the legislature may confer 


on any tribunal, in the exercise of the police pow¬ 
er;®® and it has been stated that it does not involve 
a trial, but is merely an inquisition, the determina¬ 
tion of which IS left largely to persons possessing 
the necessary learning and experience.®* It is pa¬ 
ternal in character, not penal ®“ The real basis or 
foundation for such a proceeding is the protection 
and safety of the general public against the acts of 
irresponsible persons; and it also may have for 
Its purpose the exercise of the power of the state to 
force treatment on persons so addicted to the intem¬ 
perate use of stimulants as to have lost the power 
of self-control, or to have become inebriates.®^ 
The procedure for commitment must conform to 
the requirements of the controlling statute®* in or¬ 
der to give the court wherein it is pro])osed to hear 
the proceedings jurisdiction thereof.®® The failure 
to comply with the statutory requirements will in¬ 
validate the commitment.®® The person complained 
of is entitled to be informed of the charge against 
him and of his right to make a defense thereto.®^ 
He IS entitled to a hearing; there must be a trial 
and findings of fact,®* with a reasonable opportuni¬ 
ty for the production and examination of witness¬ 
es,®® but he IS not entitled as of right to a trial by 
jiiry,^® and the failure of the statute to jirovide 
therefor will not invalidate it.*^* A statutory pro¬ 
vision authorizing the court to fix the place for the 
hearing and examination at some place other than 


53. Cal—Ex parte Crowley, 272 P. 
7S7, Cal App. 219. 

Constmetion 

(1) Statutes of this character, com¬ 
monly called “dipsomaniac laws,” are 
conatniable in connection with other 
laws for the determination, care, and 
di«»charge of persons committed to 
hospitals for the insane, being in pan 
materia with such proceedings—Ex 
parte Hinkle, 196 P. 1035, 33 Idaho 
€05. 

(2) Such statutes should be con¬ 
strued strictly in favor of the person 
to be committed, because they provide 
for a proceeding to deprive a citizen 
of his liberty, even if for hia own 
good—In re Wanger, 32 Pa Dist. &. 
Co. 512 

54 . Idaho—Ex parte Noble, 22 P 2d 
873, 53 Idaho 211 — Ex parte Hinkle, 
196 P. 1035, 33 Idaho 605. 

55. Idaho —Ex parte Hinkle. 196 
P 1035, 33 Idaho 605 

Iowa.—In re Scliiage, 164 NW. 778, 
182 lov/a 880 

56 . Idaho—Ex parte Hinkle, 196 P. 
1035, 33 Idaho 605. 

57. Idaho.—Ex parte Hinkle, supra. 

58 . Idaho—Ex parte Hinkle, supra. 


59. Cal —In re Conmy, 67 P 2d 754, 
20 Cal App 2d 666 

60. Id.aho - Ex parte Hinkle, 196 P 
1053, 33 Idaho 605. 

61. Idaho —Ex parte Hinkle, supra. 

62. Idaho—Ex parte Noble, 22 P 2d 
873, 53 Idaho 211—Ex pnrle Hinkle, 
196 P. 1035, 33 Idaho 605 

63. Idaho —Ex parte Hinkle, supra 

64. Cal—Henley v. Sacramento 
County Super Ct, 121 P. 921, 162 
Cal. 239. reversing 121 P 933. 18 
Cal App 1. 

Pa —In re Wanger, 32 I'a Dist & 
Co. 512. 

Substantial compliance 

Proceedings for commitment of 
persons chaiged with excessive u'le 
of stimulants must be in .subsl.antial, 
if not strict, compliance with statute 
—Ex parte Crowley, 272 P. 787, 95 
Cal.App. 219 

65. Cal—Ex paite Crowley, 272 P. 
787, 95 Cal App. 219. 

Pa—In re Wanger, 32 Pa Dist & Co 
512 I 

66. Neb—Ex parte Simmons, 107 
N W 863, 76 Neb. 639 

Pa—In re Wanger, 32 Pa.Di8t. & Co 
512. 


67. Cal—In re Hernay, 88 P 2d 186. 
31 Cal \pp 2d 166. 

68. Neb—Ex parte Simmons, 107 
NW 863, 76 Neb 639 

Record 

There must be a record of Iht* 
trial and of the findings of fntl. 
which must he kept with suflicient 
formality to show the jurisdiction 
of the commissioners in the premises 
and w’hat action was taken by the 
commissioners on the complaint—Ex 
pane Simmons, supra 

69. Cal—In re Hernay. 88 P 2d 186, 
31 Cal App 2d 166—Ex paite O’Con¬ 
nor, 155 P 115, 29 Cal App 225 

Biscretlou of court 

What constitutes reasonable op¬ 
portunity for the production and ex¬ 
amination of witnesses w'lthin the 
meaning of the statute depends on 
the- circumstances of the partic ular 
case and is within discretion of the 
court—Ex parte O’Connor, supra 

70u Cal.—Ex parte Liggett, 202 P. 
660, 187 Cal. 428—Ex parte Crow¬ 
ley. 272 P. 787, 96 Cal.App 219— 
Ex parte O’Connor. 155 P. 115, 29 
Cal App. 225. 

71. Cal.—Ex parte O’Connor, supra. 
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the regular courtroom is valid, *^2 ^nd authorizes the 
court in its discretion to designate as a place for the 
hearing a place other than the regular place for 
holding court.'^^ 

(2) Who May Be Committed 

Statutes providing for the commitment of inebriates 
appiy oniy to habituai drunkards. 

As a general rule statutes providing for the com¬ 
mitment of inebriates and drunkards do not apply to 
persons who arc guilty of occasional acts of drunk¬ 
enness and who are capable of controlling them¬ 
selves and their property,but instead arc limited 
to babiliial drunkards.'^** 

(3) Who May Institute Proceedings 

Proceedings for the commitment of drunkards may 
be instituted only by those authorized by statute to do 
so 

Proceedings for the commitment of inebriates or 
drunkards may be instituted only by those jicrsons 
authorized to do so by statute.'^® 


(4) Pleadings 

Under some statutes the proceeding must be on a 
written application in the nature of an information, veri¬ 
fied by affidavit, and in some cases the affidavit support¬ 
ing the application must state the specific acts which 
show that the person complained of is an inebriate or 
drunkard. 

Under some statutes in a proceeding for the com¬ 
mitment of inebriates and drunkards a written ap¬ 
plication in the nature of an information, verified 
by aflidavit, must be filed alleging that the person 
in whose behalf the application is made is an inebri¬ 
ate and a fit subject for treatment in a hospital.'^'^ 
Under other statutes an affidavit which follows sub¬ 
stantially the language of the statute is sufficient.*^* 
Under still other statutes the application for arrest 
and commitment must be supported by an affidavit 
which states specific acts in support of the conclu¬ 
sion that the person complained of is an inebriate 
or drunkard The affidavit is the jurisdictional 
basis on which the jiroccedings must either stand or 
fall,*® and its failure to contain the necessary alle¬ 
gations will deprive the court of jurisdiction 


T2. ('al —Kx parte Lig:gt*lt, 202 P. I 
660, 1S7 Cal 428 | 

Keason for provision 

Such a provision is to f;ive the 
cmiil discretion to direct a htar- 
itifr to li€‘ mad< .so as to Rive a rea- 
soiiHhh' opportunity to the person 
to l»t (xamiiied and to the persons 
iriitiatiiiR the exnmination to produce 
nnd c x.imine wotne^sscs It is often 
ii» < I'•sary to have the patient to 
‘-onie extent under restraint, so that 
lu* cannot attack or injure persons 
pit'•cut, and it is much more < c»n- 
\cnu*nt in such cases to have the ox- 
f^eMn'^llon conducted in the place 
\\ hore he is so restrained, or in «:omc 
other place where similar facilities 
ftir restraint are ready for use — 
J<:x parte LiRgett, supra 

73. Cal —Ex parte LiRRctt, supra 

74. Minn—Leavitt v. Morris, 117 N". 
W 393. 10.6 Minn. 170, 17 LRA. 
isrs, 984, 15 AnnCas 961. 

K Y —People v. Warden of Dist 
I’rison, 155 N.Y S 905, 170 App 

Tliv. 289, affirmed 113 NE 1064, 
218 N Y. 704. 

75. Minn—Leavitt v. Morris, 117 N 
W 393, 105 Minn 170, 17 L.R A ,N. 
S , 984, 15 Ann Cas. 961. 

76. Relatives 

Under a provision permitting: “rela¬ 
tives” to institute proceedinRs, a 
brother-in-law may do so —rfchulle 
V DouRla,ss, 97 A. 906, 90 Conn. 529. 

Ronrelatlves 

In Iowa, by the express provisions 
of the Code Suppl . 1907, § 2310a 11. 
information as to one as an inebriate 
and a fit person to be sent to the 
inebriate hospital for treatment may, 

28 C J S.—35 


wnth the convent of the district 
judRe, he filed hy one in no mdnncr 
rtlalt'd to the inibmle—.^tate v 
ISiooks, 125 NW 168, 146 Iowa 295 

77. Neb—Ex parte Simmons, 107 N 
W 863, 76 Neb 639. 

78. Idaho —Ex partf Tierney, 6 P. 
2d 539. 51 Idaho 27 9 

Requirements compared 

The Califoinia statute requires 
more than the Idaho statute —Ex 
parte Tierney, supia 

79. Cal —Henley v Sacramento 

County Super Ct, 121 1* 921, 162 

Cal 239, reversinR 121 P 933, 18 
Cal App 1—Ex parte Watson, 218 
r. 600, 63 Cal App 424 

Mere opinion Insnlhcient 

SomethinR more must be set forth 
than the mere opinion of the person 
niakiiiR the affidavit—Ex parte 
Ciowley, 272 P 787, 95 Cal App 219 
Affidavit held sufficient 

(1) An affidavit that a man had 
been addicted to the excc'ssive use 
of inloxicatinR liquors for more than 
five years last past and had been con¬ 
tinuously Intoxicated for the last 
six months shows that he is subjef t 
to dipsomania or inebriety, and is 
sufficient to Rive the court jurisdic¬ 
tion to proct'ed with a heannR foi his 
commitment —Ex parte LiRRett. 202 
P 660, 187 Cal 428. 

(2) Affidavit showinR not only af¬ 
fiant’s opinion that one for whose 
arrest warrant W'as souRht had lost 
power of self-control throuRh exces¬ 
sive use of intoxicating stimulants, 
but stating that he struck named 

545 


woman an3 physically ass.aulted and 
threatened to kill affiant, held suf¬ 
ficient—In re Conniy, 67 P 2d 754, 20 
Cal.App2d 666 

80. Cal —In re Conmy, supra. 
Defective warrant for arrest 

Fact that warrant for arrest of 
one charged with having lost pow¬ 
er of self-contiol through excessive 
use of intoxictiting liquors was not 
signed by m igistrate who issued it 
did not affec t superior court’s juris¬ 
diction to hear <ase and determine 
whether facts stated in affidavit for 
warrant w'etc corrc'cl and accused’s 
condition such as to warrant his 
commitm« nt to state hospital—In re 
Conmy, supra 

Failure of one petitioner to make 
affidavit 

Where one of two petitioners for 
the commitment of an Inebriate 
failed to takt the affidavit thf reto, 
the proceedings are fatally defective, 
and an inebriate committed on such 
a pi tit ion must be discharged—In 
re AVanger. 32 Pa.Dist Ac Co 512 

81. Cal —Henley v Sacramento 

County Super Court , 121 P 921, 

162 Cal 239, reversing 121 P 933. 

IS Cal App 1—In re Conniy, 67 P. 

2d 754, 20 Cal App 2d 666 

Subsequent issuance of commitment 

If jurisdiction is not acquired by 
reason of the affidavit not complying 
with the statute, the subsequent ac¬ 
tion of the court in directing the is¬ 
suance of the commitment does not 
give vitality to that which wa.v void 
In the first instance —Ex parte 
Crowley, 272 P 787, 95 Cal App. 219. 
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(5) Evidence 

Proof beyond a reasonable doubt Is not required. 
Evidence of drunkenness subsequent to the filing of the 
petition ts admissible. 

The fact that party is an inebriate need not be 
established beyond a reasonable doubt Evidence 
of drunkenness subsequent to filing of petition is 

admi.ssible.^3 

(6) Commitment and Discharge 

Under statutes so authorizing, inebriates may be com¬ 
mitted to some state institution for treatment after a 
proper hearing on notice. An order for such commitment 
is not a final Judgment and an appeal does not lie there¬ 
from in the absence of legislative authorization. 

Under statutes so authorizing, the constitutional¬ 
ity of which IS considered in Constitutional Law § 
598, It is proper to commit an habitual drunkard 
to some state institution for treatment.*^ The or¬ 
der of commitment is not a judgment or final de¬ 
termination of any of the issues of fact, so as to 
make the commitment res judicata.*5 It authorizes 
the person to whom it is directed to detain the per¬ 
son so committed, and is not a denial of due proc¬ 
ess of law, because such person may require a ju¬ 
dicial determination and a final judgment as to the 
right to be so detained, upon issues properly 
framed.®® The fact that an inebriate voluntarily 
surrendered himself to an asylum for treatment 
does not validate a commitment for a stated term 
which is void as based on a proceeding had with¬ 
out notice.®^ Where one has been committed un¬ 
til cured, he is not subject to further restraint with¬ 
out new cause,®® and where a person is not taken 
into custody under an order for his commitment 
until long after the time during which he should 
have been confined has elapsed, during which time 
he has regained the power of self control and 
ceased to be an inebriate, he is entitled to be dis¬ 
charged, even though he has not served the time 
ordered.®® Where proceedings are brought ques¬ 
tioning the right to commit a person and asking 
for his discharge, the court is not limited by the 


recitals of the commitment showing due and legal 
proceedings, but the jurisdictional foundations for 
the proceeding for commitment must appear to 
have been laid at the commencement thereof.®® 

Appeal from order of commitment. An appeal 
does not he from an order of commitment where 
legislative authority therefor does not exist.®^ 

b. Proceedings to Determine Status and to Ob¬ 
tain Ouardiancdiip 

(1) In general 

(2) Waiver of proceedings 

(3) Petition for commission 

(4) The commission; hearing and de¬ 

termination 

(1) In General 

Proceedings to determine the status and appoint a 
guardian of the person and estate of an habitual drunkard 
should conform to the requirements of the statutes. 
Generally a committee or guardian will be appointed when 
such a person is incapable of reasonably prudent manage¬ 
ment of his estate. The guardian or committee need not 
be a relative and may be a corporation 

A person may be declared by the court incom¬ 
petent to handle his own property because he is so 
habitually drunk that it is necessary for the pro¬ 
tection of his property, his family and his own 
person, that a guardian be appointed either of his 
person, or of his property, or of both.®® There 
is a difference between the guardianship arising 
from such a proceeding and one arising from in¬ 
sanity.®® Proceedings to determine the status and 
fur the appointment of a committee or guardian of 
a person who is an habitual drunkard should con¬ 
form to the rules and regulations of the statutes.®"* 
Generally a guardian or committee will be ap¬ 
pointed on application where one is not possessed 
of capacity adequate to a reasonably prudent man¬ 
agement and control of his property with safety 
to his own interests and the just and lawful de¬ 
mands of his family,®® but statutes authorizing the 
appointment of guardians in such cases should be 


82 . Iowa—In to S< hragre, 164 N.W. 
778, 182 Iowa 880 

83 . Iowa—In re Schragre, supra. 

84 . Cal —In re Conmy, 67 P 2d 754, 
20 Cal App 2d 666. 

19 C J. p 805 note 62. 

85 . Idaho—State v Xoble, 20 p 2d 
447, 52 Idaho 782—Ex parte Hinkle, 
196 P. 1035. 33 Idaho 605 

86 . Idaho.—Ex parte Hinkle, supra 

87- N.y. —People v. St Saviour’s 
Sanitarium, 56 N Y.S. 431, 34 App 
Hlv. 363. 


88. Neb.—In re Schw^artingr, 108 N. 
W. 125, 76 Neb. 773. 

89. Idaho —Ex parte Noble, 22 P 2d 
873, 53 Idaho 211. 

9a Cal —In re Conmy. 67 P 2d 764, 
20 Cal App 2d 666 

91. Idaho —State v. Noble, 20 P.2d 
447, 52 Idaho 782 

92. Anz—Anderson v. State, 96 P. 
2d 281, 54 Ariz 387, 126 A H R. 
501 

93. Anz—Anderson v. State, supra. 
Not based on lack of mental capacity 

Incompetency of spendthrift or 
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drunkard, necessitating guardianship, 
as distlngui.shed from lunacy, insani¬ 
ty, or distraction, is not lack of 
“mental capacity” in the ordinary 
sense of the word, in view of stat¬ 
utory distinction lietween guardian¬ 
ship for “incompctency” and guardi¬ 
anship for “insanity ”—^Anderson v. 
State, supra. 

94. Ohio—Urban v. Urban, 21 Ohio 
CirCt.NS, 468. 

Pa—In re Lukesh, 32 Luz L.Heg. 23. 
19 CJ p 805 note 70 

95. Ky—Stevenson v. Stevenson, 13 
Ky.Op. 1012. 
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applied with caution.^® The person appointed to 
act as guardian need not be a relative of the in¬ 
ebriate A corporation may be appointed and 
act as the committee of the estate of an habitual 
drunkard.®* The fact that a person appointed to 
act as guardian of an habitual drunkard was in¬ 
eligible for the appoinlment will not void the en¬ 
tire guardianship proceeding from the beginning, 
although It may be sufficient to cause the removal 
of such guardian.®® 

(2) Waiver of Proceedings 

Under some statutes the inebriate may appear and 
dispense with proceedings to establish the fact that he 
IS an habitual drunkard, and may, with the approval of 
the court appoint his own committee. 

Ill some jurisdictions it is provided by statute 
that one against whom proceedings for guardian¬ 
ship have been commenced may appear and dis- 
jiensc with legal proceedings to establish the fact 
that he is an habitual drunkard, and may, with the 
approval of the court, appoint his own committee. 
Under such a statute the election to dispense with 
legal proceedings and the nomination or appoint¬ 
ment of a committee need not be put in writing.^ 

(3) Petition for Commission 

The petition must conform to the statutory require¬ 
ments as to its allegations, verification, and accompany¬ 
ing affidavits. The proceeding should be instituted by a 
proper party, and after the proceeding has been instituted 
Its nature cannot be changed. 

A petition for a commission or for a writ of in¬ 
quiry must conform to the statutory requirements,- 
and contain such statements and allegations as are 
necessary to bring the case within the terms of 
the statute.® It need not set out a description of 
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the property owned by the person involved.^ In 
some jurisdictions the application must be verified® 
and accompanied with proof by affidavit showing 
that the person against whom the proceeding is in¬ 
stituted is an habitual drunkard ® 

Who may file. In general any person having 
the interest of the alleged habitual drunkard in 
mind may qualify sufficiently to institute a pro¬ 
ceeding for the aiipointment of a guardian or com¬ 
mittee for him under a statute permitting such a 
proceeding to be filed b> a friend; and although 
in such case a mere stranger, or a mere busybody, 
may not institute the proceedings, it is sufficient 
that he is favorably disposed toward the alleged 
inebriate and acting for his interest and benefit, 
no particular degree of intimacy being required.’^ 
A petition by a wife against her husband will be 
entertained by the court,* but not one by his for 
mer wife.® Also, under some statutes, an infant 
is a proper party to apjily for the appointment of 
a guardian of the person and estate of his par¬ 
ent.^® When a court of equity has jurisdiction of 
the person and estate of one rendered incomjietent 
on account of habitual drunkenness, the protection 
may be secured upon the petition of a next friend. 
Under a statute authorizing the “brothers or sis¬ 
ters or next of km” to file a petition for the ap¬ 
pointment of a guardian, a father may file such 
application, and it is unnecessary for him, in mak¬ 
ing such application, to allege that he is the next 
of kin or negative the fact that he had brothers 
and sisters.^ 2 

Amendment or zvithdrazoal The court is not 
authorized in the course of the hearing to allow 
the nature of the proceedings to be changed by 


96. Fla—FUwwtllin v. Jeter, 189 
So. 651. 138 Fla. 540. 

Reason for role 

Suth statutes are easily capable 
of abuse by designing people to ac¬ 
complish that very thing which the 
statute was enacted to guard against. 
—Flewwellin v. Jeter, supra. 

97 , okl —Ned v Robinson, 74 P.2d 
1156, 181 Okl. 507, certiorari denied 
68 set 1054, 304 US. 550, 82 L Ed. 
1522, rehearing denied 59 S Ct. 58, 
306 US 669, 83 L Ed 434. 

96. Mo—Glaser v. Priest, 29 Mo 
App. 1. 

99. Okl —^Ned v Robinson, 74 P 2d 
1156, 181 Okl 507. certiorari denied 
58 S Ct. 1054, 304 U S 550, 82 L 
Ed. 1622, rehearing denied 59 S Ct 
68. 306 U S 669, 83 L Ed. 434. 

1. Md.—Tome v. Stump, 42 A. 902, 
89 Md 264. 

2. NY —Matter of Hoyt, 20 Abb.N. 
Cas 162. 


Ohio.—Urban v. Urban, 21 Ohio Cir 
Ct ,N S . 4f58 

3. Ohio —Urban v. Urban, supra. 

19 C J. p 805 note 76. 

Petition held sufllcient 

A petition alleging that petitioner 
was minor son of .illeged inftrrn per¬ 
son, that both were citizens of cer¬ 
tain county In which proceeding Avas 
instituted, that tho inhrm person 
had been addicted to habitual and 
excessiyo use of alcoholic stimulants, 
that his condition had grown progres¬ 
sively w^orse, that he was mentally 
and physically unable to take care 
of his property or person, and that 
there was great likelihood that he 
would dissipate and lose his prop¬ 
erty was sufficient to authorize ap¬ 
pointment of a guardian of the es¬ 
tate and person of an alleged infirm 
person—Flewwellin v. Jeter, 3 89 So 
651, 138 Fla 540. 

4 . Fla.—Flewwellin v. Jeter, su¬ 
pra. 


5. NY—Matter of Hoyt, 20 Abb N. 
Cas 162. 

6. NY—Matter of Hoyt, supra. 
Pa—Commonwealth v. Lambert, 4 

Pa Co 439 

7. Okl—Ntd V. Robinson. 74 P 2d 
1150, 181 Okl 507, certiorari de¬ 
nied 58 S Ct 1054, 304 U S 550. 
82 L ICd 1522, rehearing denied 59 
set 58, 305 U.S. 669, 83 L Ed. 
434. 

8. Pa—Smith’s Case, 17 Leg Int. 

332 

9. Fla—Flewwellin v. Jeter, 389 So. 
651, 138 Fla 640. 

10. Fla—Flewwellin v. Jeter, su¬ 
pra 

11- Ky—Stevenson v. Stevenson, 13 
Ky Op. 1012 

12. Ala—Pinkston v. Semple, 9 So. 

329. 92 Ala. 564 
19 C J. p 805 note 80. 
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amendment.^* 

Petition to zvithdrazv inquisition proceedings will 
be refused where the effect will be to validate a 
settlement which is contrary to public policy.!^ 

(4) The Commission; Plcanng and Dctcr- 
minalion 

(a) In general 

(b) Execution of by inquisition 

(a) In General 

The commission should specify the time within which 
the commissioners are to make return. 

The commission should specify a time within 
which the commissioners are required to make re¬ 
turn. 

(b) Execution of by Inquisition 

aa. Notice to, and presence of, alleged 
drunkard or a relative 
bb. Functions of commissioners 
cc. Selection and conduct of jury and 
right to jury 
dd. Evidence 
ee. Findings 

ff. Conclusiveness of inquisition 
gg. Costs 

hh. Review of proceedings 

aa. Notice to, and Presence of, Alleged 
Drunkard or a Relative 

The party against whom a commission is issued is 
entitled to notice thereof and to be present at the hear¬ 
ing, unless peculiar circumstances render it unsafe to give 
such notice, when a special provision may be inserted in 
the commission dispensing with notice. A guardian ad 
litem need not be appointed for him, nor notice given to 
his relatives. 

It is the privilege of the party against whom a 
commission is issued to have notice thereof,^® and 
to be present at the hearing and notice has been 
required even of the petition for the appointment 
of a commission.!* However, if peculiar circum¬ 


stances render it unsafe to give such notice, they 
should be stated in the petition so that a special 
provision may be inserted in the commission dis¬ 
pensing with notice.!® In the absence of statutory 
requirements it is not necessary that the petition 
be recited in the notice.^® It has been held, how¬ 
ever, that service of process is not sufficient to 
give the court jurisdiction, but that the court should 
have the alleged drunk.ird personally present at 
the time of the hearing.^! 

The appointment of a guardian ad httm to rep¬ 
resent the alleged drunkard at the hearing and the 
citation or serving of notice on his next of kin arc 
not jurisdictional requirements in the prficecding -- 

bb. Functions of Commissioners 
The commissioners have full powers to compel the 
attendance of witnesses. Legal questions arising must be 
decided by a majority of the commissioners; they must 
charge the jury as to the law applicable to the case, and 
if necessary should recapitulate the facts. 

As incident to their duties the commissioners 
under the chancery practice have full power to is¬ 
sue subpeenas for witnesses and to compel their 
attendance With relation to every leg.al ques¬ 
tion arising in the execution of the commission, 
the majority of the commissioners must decide. 
After the testimony is closed, the commissioners 
should submit the question to the jury in the form 
of a charge, stating the law applicable to the case 
and they should recapitulate the facts, if necessary, 
but without arguments of counsel on either side.-* 

cc. Selection and Conduct of Jury and Right 
to Jury 

The proceedings will be vitiated by misconduct in 
the selection of the Jurors or with respect to their de¬ 
liberations, which must be secret. However, in the ab¬ 
sence of constitutional or statutory provision requiring it, 
a Jury trial is not mandatory. 

Misconduct in the selection-^ of the jurors, or 
with respect to their deliberations,-* will vitiate 
the proceedings. The deliberations of the jury 
must be secret.-® Thus, if the sheriff or other offi- 
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23. Pa.—In re Clark, 10 PitlsbLig 
J. 519. 

24. NY—Matter of Arnhout, 1 

Paige 498 

25. N y —Matter of Arnhout, 1 

Paige 498 

J*a—In re Burr, 3 Lackl^egN 662 
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ccrs who summon the jury go into the jury room 
during their deliberations or converse with the 
jury with relation to the matter under considera¬ 
tion, the verdict will be set aside.However, it 
has been held that the mere fact that the commis¬ 
sioner, at the request of the jury, went into the 
room into which they had retired to deliberate 
further to instruct them on certain points and re¬ 
tired immediately after havim; done so was not 
ground for setting aside the lindnigs.^^ The fact 
that the jurors took notes on the testimony, no 
objection having been made at tht time,'^“ and the 
fact that the jurors while deliberating upon their 
verdict remarked uiion the consequences to the 
one complained against and his family, in case of 
a finding favorable to him,33 arc not ground for 
setting aside the inquest. In the absence of con¬ 
stitutional or statutory provisions requiring it, a 
jury trial is not necessary. ^4 

dd. Evidence 

Evidence of the inebriate's ability to take care of 
himself and manage his estate is inadmissible when 
habitual drunkenness is shown Evidence of habitual 
drunkenness to an extent causing the loss of ordinary 
reasoning faculties is pnma facie sufficient to establish 
the inebriate’s inability to manage his property. Proof 
of a fixed habit of drunkenness is sufficient. 

W hen habitual drunkenness is shown, evidence 
that respriiuk nt is still able to take care of himself 
and manage his estate is inadmissible 35 

and sufficiency. Evidence that a person 
IS intoxicated for a considerable part of the time 
to the (kgrte of losing the ordinary use of his rea¬ 
soning faculties IS pnma facie sufiicieiit to cst:ib- 
Iish that he is inculpable of managing his proper¬ 
ly .Jb ^ fixfd habit of drunkenness is proved 

u])on an inciinsition, it is surficieiit without showing 
that the respondent was always drunk.37 

ee. Eindings 

A finding of habitual drunkenness is sufficient with¬ 
out any reference to the party’s incapacity. 
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If the finding establishes the habitual drunken¬ 
ness, It will be sufficient, although no reference to 
the respondent’s incapacity is made,38 for in such 
case his incapacity to manage his estate is a conclu¬ 
sion of law.33 

ff. Conclusiveness of Inquisition 

An inquisition appointing a guardian for a party as 
an habitual drunkard is binding on all persons, whether 
they have actual notice of the adjudication or not The 
finding that the party is an habitual drunkard is conclu¬ 
sive as to his incapacity subsequent thereto and prima 
facie but not conclusive evidence of his incapacity prior 
thereto Ordinarily the adjudication on the inquisition 
IS not subject to collateral attack. 

Where a guardian has been appointed for one 
who has been adjudged an habitual drunkard, such 
proceeding is jirLsumcd to be known by those who 
subsequently deal with the ward,^*^ and is binding 
igion persons who have not actual notice of the 
adjudication.^^ 

As to subsequent transactions. As a general rule 
a finding that one is an habitual drunkard is con¬ 
clusive as to his incapacity to enter into contracts 
subsequent to the time of such finding.42 It has 
been Ik Id, however, that a receipt given by an 
habitual drunkard after inquisition found, who 
carries on his business, docs work and receives 
pay therefor, is a v’ahd discharge of the debt.^3 
Also it has been held that a judgment declaring a 
jierson incompetent may be explained b> parol evi¬ 
dence to show that the disability is not lack of 
mental capacity in the ordinary sense and does not 
disqualify him from acting in certain capacities.44 

As to prior transactions. The finding is pre¬ 
sumptive, but not conclusive, evidence of incapacity 
as to acts done by the drunkard before the issuing 
of the commission,**5 especially wdiere a contract 
w'as made within the jieriod in w'hich the commis¬ 
sion finds him to have been an habitual drimkard.46 
The presumption as to one’s incapacity to make 
ctmtiacts w'lthin the period he w'as declared to be 
an habitual drunkard jirior to such actual finding 


30. NY —Matter of Arnhout, supra 

31. T»a —In re liurr, 3 Lack Leg N 
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may be rebutted.^'^ 

Collateral attack. A statute providing that a 
probate decree shall not be deemed invalid in any 
collateral proceeding or quashed for want of a 
proper form, or for want of jurisdiction appear¬ 
ing upon its face, was held to be applicable to a 
decree appointing a guardian for an inebriate.'** 
Where the court has jurisdiction in the matter 
of appointing a guardian for an habitual drunk¬ 
ard, Its decree is not void but at most merely void¬ 
able.*» 

gg. Costs 

The ordinary taxable costs and disbursements al¬ 
lowable under the statutes, and only those, are allowable 
as costs. 

The court is not authorized to allow the solici¬ 
tor of the petitioner anything beyond the ordinary' 
taxable costs and disbursements.^^ Where the real 
estate of a drunkard was sold to pay the costs 
of the inquisition, such costs could not be paid to 
the prejudice of a prior lien creditorbut all 
costs that are connected with a sale, and leading 
to it, should be paid from the proceeds.*^^ 

hh. Review of Proceedings 
The regularity of the proceedings may be examined 
upon exceptions, but testimony taken before the Inquest 
IS no part of the record and cannot be considered. 

The regularity of the proceedings may be ex¬ 
amined upon exccptions.^3 However, testimony 
taken before the inquest is no part of the record 
and cannot be considered by the court.^* An ap¬ 
peal bond on appeal from an order of a county 
judge appointing a guardian of the person and 
estate of a drunkard should run to the guardian 
and not to the county judge.^S 

c. Ti averse of InqTiisitioiL 

(1) In general 

(2) Burden of proof 

(3) Costs 

(1) In General 

According to the old chancery practice, the allowing 
of a traverse to an inquisition rested in the court's dis¬ 
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cretion, but under some statutes the right to traverse an 
inquisition is granted. 

According to the old chancery practice, the al¬ 
lowing of a traverse to an inquisition found rested 
in the discretion of the court.®® The statutes in 
some jurisdictions granted the right to traverse 
an inquisition finding one an habitual drunkard.®*^ 

(2) Burden of Proof 

The burden of disproof of a finding that a certain 
person is an habitual drunkard is on the one denying it. 

The finding that one is an habitual drunkard is 
prima facie evidence of that fact and on the trial 
of a traverse throws the burden of disproof on the 
one denying it. After a respondent has given evi¬ 
dence in answer to the inquisition, the relator may 
give evidence in rebuttal to establish the finding ®* 

(3) Costs 

The allowance of costs on a petition for leave to 
traverse the inquisition is discretionary. Costs should not 
be awarded an unsuccessful traverser. 

Upon a petition for leave to traverse the inquisi¬ 
tion, the allowance of costs is discretionary and 
depends upon the character of the application and 
the conduct of the party, and in case of an unsuc¬ 
cessful tra\ersc the solicitor of the traverser can¬ 
not have costs out of the estate, especially where 
the traverse was for the benefit of the traverser 
who was a grantee of the drunkard's real estate.®^ 

§ 4. Guardians or Committees 

a. In general 

b. Accounting 

c. Compensation 

d. Removal of committee 

a. In Greneral 

The committee or guardian of an habitual drunkard 
is prohibited from placing himself in a position antagonis¬ 
tic to his trust Under some statutes a temporary guard¬ 
ian may be appointed pending the hearing for the appoint¬ 
ment of a permanent guardian. 

The rule that a person in a fiduciary relation 
cannot place himself in a position antagonistic to 
his trust applies to the committee of a drunkard.®® 
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Appointment of temporary guardian. Under 
some statutes a temporary guardian may be ap¬ 
pointed pending the hearing for the appointment 
of a permanent guardian,®! and, where such ap¬ 
pointment is made, the court has authority to va¬ 
cate the appointment.®^ 

b. Accounting 

(1) In general 

(2) Who may demand 

(1) In General 

The committee or guardian of a drunkard must ac¬ 
count strictly for the execution of his trust. He will not 
be credited for money not spent for purposes consistent 
with the trust, and where he faiis to file a proper in¬ 
ventory or keep accounts everything will be presumed 
most strongly against him. A master appointed to take 
account of the estate cannot be removed by agreement 
of the parties without the consent of the court. 

The committee or guardian of a drunkard is held 
to a strict accountability for the execution of his 
trust.®3 He will not be credited with any money 
which was not spent for purposes consistent with 
the trust.®^ However, the fact that the committee 
mismanaged the estate and furnished spending 
money subject to abuse by the drunkard is no rea¬ 
son for a refusal to correct a clerical error in the 
accounts of the committee.®® Where he has failed 
to file the proper inventory or to keep any account 
of the estate, everything with relation to his deal¬ 
ings with the estate will be presumed most strong¬ 
ly against him,®® and in such case the committee 
may be properly charged with one half the ex¬ 
pense of the accounting.®'^ A complaint in an ac¬ 
tion on the bond of the guardian of an habitual 
drunkard is demurrable if no exhibit of the bond 
is filed therewith.®® 

Appointment and removal of master. Where a 
master is appointed by the court to take account 
of the estate of a drunkard with the committee, 
he cannot be removed by agreement of the parties 
and another substituted in his place without the 
consent of the court.®® 


(2) Who May Demand 

The wife of the Inebriate cannot compel an accounting 
without making her husband a party. Sureties of the 
committee may compel an accounting on filing a petition 
alleging mismanagement. 

The wife of a drunkard cannot file a bill against 
his committee for an accounting without making 
her husband a party,*^® even though he is absent 
from the state and has not been heard from for 
seven years."^! Under some statutes the court may 
compel an accounting by the committee upon peti¬ 
tion of the sureties alleging mismanagement of the 

ward’s estate.'^^ 

c. Compensation 

The compensation of a guardian or committee of 
a drunkard Is determined according to the statute; but, 
although he may be entitled to commissions on sums 
with which he is charged for losses arising through his 
own negiigence, they will not be allowed on expenditures 
subversive of the trust. 

The compensation of guardians of incompetents 
is regulated according to the provisions of the ap¬ 
plicable statute."^® Although a guardian may be 
entitled to commissions upon sums with which he 
is charged in consequence of losses arising through 
his own negligence, he will not be allowed com¬ 
missions on expenditures subversive of the trust.*^^ 
In some jurisdictions, where a person acting in a 
fiduciary capacity asks for an allowance of more 
than five per cent commission, the burden is on 
him to show that his ser\ices are worth more.*^® 
Under a statute fixing the compensation of a 
guardian of a drunkard to commissions on moneys 
received or paid out, it has been held that, where 
the committee receives the principal of the estate, 
which is not con\crtcd into cash, the committee is 
entitled to one half commissions on the full value 
of such principal on the theory that they correspond 
with the services of an executor or administrator 
in converting property into cash "® 

d. Removal of Committee 

The cost of proceedings for the removal of a conj- 
mittee may be charged against him where he has been 
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luitty of gross negligence In the management of the 
estate; but costs and expenses Incurred by proceedings 
which promote the interests of the ward may be charged 
against the estate. 

Where the committee of a drunkard had been 
guilty of gross negligence in the management of 
the estate, he may be charged with the cost of pro¬ 
ceedings against him for his removal and for the 
settlement of accounls.'^'^ Where expenses and 
costs are incurred by proceedings which result in 
the promotion of the interests of the ward, they 
may be charged against his estate.Counsel fees 
and expenses of an ill-advised and unsuccessful 
proceeding to discharge the committee will not be 
allowed out of the drunkard’s cstateJ^ 

§ 5. Release from Guardianship 

a. In general 

b. W'ho may institute 

c Reinstatement of proceedings 

d. Notice 

e. What must be proved 

f. Conclusiveness of finding 

g. Effect of discharge of guardian or 

committee 

h. Evidence 

a. In General 

Proceedings to release an habitual drunkard from 
guardianship are governed by the applicable statutes, and 
in some jurisdictions are substantially the same as in 
lunacy cases. 

Proceedings to secure release from guardianship 
on account of being an habitual drunkard arc gov¬ 
erned by statutes applicable thereto In some 
jurisdictions the practice in proceedings to super¬ 
sede a commission in cases of habitual drunkenness 
is substantially the same as in cases of lunac>,^i 
and proceedings by reference to a master have 
been ad(»pted as the most convenient, safe, and ex¬ 
peditious course.^- 

b. Who May Institute 

Unl<*s8 prohibited by statute the inebriate may In¬ 
stitute proceedings for his discharge. 

In the absence of statute to the contrary, the 

77. N Y —Matter of Carter, 3 I’aiKc 
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78. Pa—T.irr's Estate, 10 Pa Super 
554, 21 Pa Co 

19 C J. p 811 note 16 

7 ». Pa—In re Stokley, 36 Pa Co 
157. 

80l Ind — Rose v. Rose, 101 N E. 827, 

53 Ind App 441 
19 C.J. p 810 note 78. 

Habeas corpus to release a drunkard 


old chancery practice of England which permitted 
the ward to institute proceedings to be discharged 
generally prcvails.^3 Under a statute which pro¬ 
vides that “any person” may institute such inquiry 
the ward may file a petition in his own behalf.®^ 

c. Reinstatement of Proceedings 

A suspension of the inquisition, commission, and ap¬ 
pointment of the committee to allow time to determine 
whether the inebriate’s reformation is permanent will not 
prevent a subsequent reinstatement of the proceedings 
on his resumption of the habit of intoxication. 

Where one waived the right to have his fitness 
to be discharged determined by a jury, as iirovided 
by statute, the fact that the court, on heai iiig, de¬ 
creed that the petitioner had become habitually 
sober and was competent to transact business, but 
on account of the limitation of time that had 
elapsed mcicly suspended the inquisition, cnnimis- 
sion, and apjKiinttnent of the committee, did not 
prevent a reinstatement of the iiroceedings on his 
resumption of the habit of intoxication.*^^ 

d. Notice 

As a general rule, the guardianship proceedings will 
not be discharged on an ex parte hearing, but notice to 
the inebriate’s family or guardian is not jurisdictional 

As a general rule, the commission for one as an 
habitual drunkard will not be superseded on an ex 
parte hearing without notici, and on the cvRknce 
of affidavits merely, even with the assent of the 
guardian.*'® However, where one who is under 
guardianship as a drunk.ird makes an application 
for restoration to his rights, notice to his f.iiiily 
or guardian is not jurisdictional, the want of it 
being at most an irregularity only which c.ninot 
be taken advMiitage of in a collateral proceeding 

e. What Must Be Proved 

Evidence of a permanent reformation by the inebriate 
is necessary to obtain his discharge from the guardian¬ 
ship. 

The court Will not discharge the committee and 
restore the possession and control of the jirojicrty 
to the drunkard on mere proof of the fact that he 
is comiietent to manage his affairs, wilboiit evi¬ 
dence of a permanent reformation Under the 
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express provisions of some statutes he must show 
that he has voluntarily refrained from the use of 
liquor for a specified period.®^ 

f. Oonclusiveness of Finding 

A finding on an appiication by the habitual drunkard 
to be reieased from guardianship that he is not competent 
will not preclude habeas corpus proceedings at a later 
date. 

Where an habitual drunkard makes application 
to be released from guardianship as being cured, 
a finding that he is not competent will not preclude 
habeas corpus proceedings at a later date.^^<> 

g. Effect of Discharge of Guardian or Commit¬ 

tee 

On the discharge of the guardian or committee of an 
habitual drunkard his legal disabilities cease 

Where a guardian is discharged, it will be pre¬ 
sumed that the ward has reformed by abstaining 
iiom the use of intoxicating liquors, and, there¬ 
fore, his legal disabilities cease. 

h. Evidence 

An habitual drunkard who seeks to obtain his dis¬ 
charge has the burden of showing his reformation, and 
the weight and sufficiency of the evidence is governed by 
the rules of evidence in civil actions generally. 

An habitual drunkard, for whom a guardian has 
been appointed, in order (o obtain a discharge, has 
the burden of showing that he has voluntarily aban¬ 
doned the entire use of intoxicating drinks and 
has proved himself able to resist all temptation to 
indulge therein. 

li'cight and Sufficiency. The weight and suffi¬ 
ciency of the evidence in proceedings by an ha¬ 
bitual drunkard to be released from guardianship'^^ 
arc determined by the rules goeerning the weight 
and sufficiency of evidence in civil actions gener¬ 
ally, considered m the C J S title Evidence §§ 1016- 
1050, also 23 C.J. ji 8 note 90-p 58 note 80. 

§ 6. Status of Person Adjudicated an Habi¬ 
tual Drunkard in General 

A person found to be an habitual drunkard is not 
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civilly dead so as to transfer his rights and responsibili¬ 
ties to his committee or guardian. His relationship with 
his guardian is frequently similar to that of a lunatic. 
He is responsible for his own laches. 

A person found to be an habitual drunkard is 
not civilly dead so as to transfer his rights and re¬ 
sponsibilities to his committee or guardian.^^^ The 
guardian is regarded merely as the agent or bailiff 
of the drunkard and under some statutes the 
drunkard is placed, with regard to his relation to 
his guardian, very much on the same footing as 
that of a lunatic.®® 

Laches and hnuiations. A person in guardian¬ 
ship for habitual drunkenness is not a person who 
is of such incornpctcncy as will exonerate him from 
the consequences of his own laches.®"^ 

§ 7. Custody, Treatment, and Support 

As a general rule, a person adjudicated a drunkard 
IS under the care and control of some particular court; 
but his actual control and custody is in the hands of a 
conimittee or guardian, whose authority the court will 
sustain. Under some statutes he may be placed in an 
institution for care and treatment. 

As a general rule, under the ap])hcable statutes 
in force in the various jurisdictions the person 
and estate of one who has been adjudicated a 
drunkard and incompetent is under the care and 
control of some particular court However, the 
committee or guardian appointed by the court is 
entitled to the actual control and custody of the 
drunkard, subject to the direct Ton of the court.® ^ 
The court will sustain the committee in the prop¬ 
er exercise of his authority,^ and prevent inter¬ 
ference with such control.2 Under the express 
provisions of some statutes the curator or guard¬ 
ian IS authorized to place his ward in an institution 
for treatment and cure.3 

§ 8. Property and Conveyances 

a. In general 

b. Capacity to convey 

c. Suiqiort of family 

d. Sale of real estate 
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98. N y —Lewis v. Jones, 50 Barb 
OlTi 

1‘) J p 808 note 44. 

99. Pa—Tarr's Estate, 10 Ta Super 
554 

19 C.J. p 808 note 46 

1. N.Y.—Matter of Lynch, 5 Paige 

120 . 

2. NY —Matter of Lynch, supra. 

19 C.J. p 808 note 47 

3. La—Gasquet’s Interdiction, 68 
So 89, 136 La 957. 

19 C.J. p 808 note 48. 
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a. In General 

The property of an habitual drunkard for whonn 
a guardian has been appointed is in custodia legis. 
Personalty may be sold under court order. 

The property of an habitual drunkard for whom 
a guardian has been appointed is in custodia Icgis ^ 
Personal property may be sold under order of 
court ^ 

b. Capacity to Convey 

As a general rule, the existence of a guardianship 
over an habitual drunkard conclusively establishes his 
disability, and conveyances by him are void, even though 
executed in a sober interval. 

As a general rule, the existence of guardianship 
over a person is conclusive respecting the disability 
of such person.® Thus, the deed of a person un¬ 
der guardianship by reason of incapacity to man¬ 
age his own affairs in consequence of habitual 
drunkenness is void,^ even though executed in a 
sober and lucid interval.® 

c. Support of Family 

The court will see that the property of a person found 
on inquisition to be an habitual drunkard is used to pro- 
vide for his family the same as he himself would provide 
were he in a normal condition. 

The property of the drunkard, on inquisition 
found, being in custodia legis, the court will see 
that the drunkard’s family are provided for as he 
himself, were he” sane, would provide for them.® 
So, an order which permits a beneficiary under a 
will to assign his interest to his wife and to a trus¬ 
tee in trust for his wife and children, and a judg¬ 
ment affirming the validity of the assignments, ren¬ 
dered in an action in which he was represented by 
his committee, were binding on him, and could not 
be annulled after his incompetency had terminat¬ 
ed.^® A decree requiring the committee of an 
habitual drunkard to pay a certain sum at stated 


intervals for the support of his wife and children 
has the form and effect of a judgment, and the 
statute of limitations docs not apply; but it is the 
right and duty of the court to exercise an equita¬ 
ble discretion in the enforcement of its decree and 
to refuse to order payment of money for pur¬ 
poses which have long since ceased to exist.^^ 

d. Sale of Beal Estate 

Except as authorized by statute the court does not 
ordinarily have power to authorize the sale of real prop¬ 
erty of a drunkard for whom a guardian has been ap¬ 
pointed, except when necessary to pay his debts and 
support his family. Proceeds from the sale of realty 
should ordinarily be turned over to the committee or 
guardian of the drunkard. 

As a general rule, in the absence of statute, the 
court does not have power to authorize the guard¬ 
ian of a drunkard to make a sale of his real es¬ 
tate except when necessary to pay debts or for 
the support of himself or family ^ court, 

having jurisdiction of the person and estate of a 
drunkard and being also possessed of chancery 
powers, has authority to authorize the guardian 
to consent to a conveyance by the trustee, when 
the ward is no longer competent to consent.^® Un¬ 
der statutes authorizing it and subject to the re¬ 
strictions and regulations thereof, the courts have 
power to order the sale of real estate belonging to 
one adjudged an habitual drunkard.!^ 

Distribution of proceeds. Where a judgment is 
obtained against a person declared an habitual 
drunkard and his realty is subsequently sold, it is 
proper to award that portion of the fund arising 
from the sale to the committee of the estate, until 
the inquisition is set aside or the competency of 
the drunkard restored.^® 

§ 9. Contractual Disabilities 

a. In general 


4 . Pa.—^Tarr*8 Estate, 10 Pa.Super. 
554 

19 C.J. p 808 note 49. 

5. Iowa—In re Brogan, 157 NW. 
952, 177 Iowa 423 

19 C J. p 808 note 50. 

6. U.S.—Cockrill v Cockrill, C C 
Mo., 79 F 143, affirmed 92 F. 811, 
34 C.C.A. 264 

7- U.S—Cockrill v. Cockrill, Mo, 92 
F. 811, 34 C C.A 254. 

Ala.—Pinkston v. Semple, 9 So. 329, 
92 Ala. 564 

8 . Al.a—Pinkston v. Semple, supra 

9. Pa.—Tarr’^ Estate, 10 Pa Super. 
554—Young's Estate, 17 Pa Dist 
597. 

19 C J. p 808 note 54. 

10. NY.—^West V. Burke, 161 N.Y.S. 


329, 165 AppDiv 667, affirmed 113 
NE 561, 219 NY 7 

11. Pa—In re Shelter, 121 A. 59, 
277 Pa 273. 

Redaction of amount 

Where a habitual drunkard’s prop¬ 
erly was put in the care of a com¬ 
mittee, with orders to pay one hun¬ 
dred twenty dollars annually to the 
wife for the support of herself 
and children so long as she remained 
on the farm, but she took no action 
to collect the payments to her for 
more than twenty-flve years, it was 
held, by her acquiescence in the 
nonpayment of the allowanoe, that 
she induced her husband and the 
committee to refrain from aPPlyi^^e 
for the restoration of a husband’s 
rights, or for a modification of the 

554 


order, and in view of the fact that 
the purposf’* for which the order was 
granted, had in part ceased to exist 
when the children became self-sup¬ 
porting, the wife was entitled to re¬ 
cover only an amount sufficient to 
support herself after the children 
left —In re Shelter, supra. 

12. N.Y —Matter of Hoag, 7 Paige 
312 

13. Me.—Philadelphia Trust, etc, 
Co. V Allison, 80 A 833, 108 Me. 
326, 39 L R.A.,N.S , 39 

19 C J. p 808 note 58. 

14. N.Y —Lewis v. Jones, 50 Barb. 
645 

19 C J. P 809 note 69. 

15. Pa.—Paul V. Divine, 4 Phila. 
21 . 
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b. After adjudication 

c. Pending proceedings 

a. In General 

An habitual drunkard for whom a committee or 
guardian has not been appointed is not necessarily in¬ 
competent to contract. That is dependent on his mental 
condition at the time. Ordinarily, his contracts are at 
most voidable and not void, and the defense of drunken¬ 
ness is not sufficient to prejudice the rights of innocent 
third persons. Intoxication is no defense to an action on 
an implied contract for the value of the consideration 
received. 

An habiliutl drunkard for whom a committee or 
guardian has not been appointed is not necessarily 
incompetent to make a contract.^® However, if 
fixed mental disease supervened on intemperate 
habits the man is incompetent and irresponsible 
for his acts If he is so excited by present in¬ 
toxication as not to be master of himself, his legal 
acts are void^^ However, voluntary drunkenness 
does not render a contract aokI, but voidable only,!^* 
and tbe defense of drunkdiness is not available to 
jirejuelice the rights of an innocent third person 20 
Also, intoxication is not a defense when the action 
is not on the express contract or promise, but is 
on an implied contract for the value of the con¬ 
sideration received by the elrunkard.21 A contract 
under seal, for valuable consideration, will not be 
avoided on the ground that a party was intoxicated 
at the time it was made, if his assent was after¬ 
ward given when he was not disabled by intoxica¬ 
tion or otherwise .22 Evidence of competency en¬ 
tirely clear should be required to sustain a trans¬ 
action in which a person recognized in a com¬ 
munity as a common drunkard has plainly been 
overreached by a person dealing with him who is 
competent and aggressive.23 


b. After Adjudication 

(1) In general 

(2) For necessaries 

(3) For services 

(1) In General 

As a general rule, contracts entered into by an 
habitual drunkard after he has been declared such on 
an inquisition and a guardian appointed for him are 
void, but under some statutes his incompetency extends 
only to contracts affecting his estate. 

As a general rule, where a guardian is appointed 
for a person found to be an habitual drunkard 
and incapable of managing his estate, the ward is 
thereafter incompetent to enter into a contract ,24 
and a contract so entered into by him is void,2*'» 
even though at the time of the attempt to form 
it the drunkard was sober 26 However, in some 
jurisdictions it is held that the st.itutes authorizing 
the appointment of a trustee or guardian for the 
property of an inebriate does not deprive the 
ward of the power to make contracls,27 except that 
contracts made by him shall not be charged against 
the estate; and where the statute also provides 
that the bill asking for the appointment of the 
guardian shall specify the estate proposed to be 
secured, the appointment of a guardian in such 
case only restricts the power of the ward to make 
contracts affecting the properly mentioned in the 
application. 2 8 However, under statutes expressly 
so providing contracts by a drunkard for whom a 
guardian has been appointed are void 29 A stat¬ 
ute prohibiting the invalidation of a contract on 
the ground of insanity, unless judgment of inter¬ 
diction has been pronounced or applied for, does 
not apply to a suit to annul a contract on the ground 


16. Ky—Glenn v. Martin, 200 S W. 
456, 179 Ky 295 

Intoxication as a ground for rescis¬ 
sion of contract see the title Con¬ 
tracts § 418 f 

Validity of contract made by a per¬ 
son when intoxicated sec the title 
Contracts § 133 b, c 

17. N J.—In re Freeman’s Will. 127 
A. 802, 97 N.JEq. 347, 1 N J Misc. 
642. 

Insanity 

One insane as a result of habitual 
drunkenness lacks capacity to con¬ 
tract 

Ill—Menkins v. Lightner, 18 Ill. 282. 
Vt —Bliss v. Connecticut, etc., R 
Co, 24 Vt 424. 

18. N.J —In re Freeman’s Will, 127 
A. 802, 97 NJ.Eq 347, 1 N J Misc. 
642 

19. Ala—Singer v. National Bond & 
Investment Co., 118 So. 561, 218 
Ala. 376. 


Mo —Phillips v Moore, 11 Mo 600. 
ZTote 

The rule is applicable to a promis¬ 
sory note —Singer v. National Bond 
& Investment Co., 118 So. 561, 218 
Ala 375 

20. Ala—Singer v National Bond & 
In\ esl ment Co , supra 

19 CJ p 813 note 66. 

21. Mo —Haneklau v, Felchlin, 67 
Mo App 602 

19 C J. p 813 note 63. 

22. Va.—Arnold v. Hickman, 6 
Munf 15, 20 Va. 16 

23. US—Kendall v. Ewert, Okl., 42 
set 444, 259 US. 139, 66 L Ed 
862. reversing, CCA, 264 F. 1021, 
and leave to present petition grant¬ 
ed 42 set. 587. 

24. NY —^Weinberg v. Weinberg, 8 
N Y S 2d 341, 265 App Div. 366. 

19 C.J p 809 note 61. 
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25. Ill —Karr v. Rust, 217 Ill App. 

555. 

N Y —Weinberg v. Weinberg, 8 N Y. 

S.2d 341. 255 App Div 366 
19 C J p 809 note 62. 

After inquisition and before oonllr. 
matxon 

The t ontracts of a drunkard after 
inquisition found and before its con¬ 
firmation are void —Clark v. Cald¬ 
well, 6 W’atts, Pa., 139. 

26. N Y —Wadsworth v Sharpsteen, 
8 N Y 388. 69 Am D 499 

27. Ala—Jones v Semple, 8 So 557, 
91 Ala. 182. 184. 

19 C J p 809 note 64. 

2& Ala—Jones v Semple, 8 So. 557, 
91 Ala. 182 

29. Ill.—Karr v. Rust, 217 III App 

556. 

NH—McCrillis v. Bartlett, 8 N.H. 
569. 

I 19 C.J. p 809 note 67. 
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merely that it was made during a temporary de¬ 
rangement of intellect due to driinkenness.30 

(2) For Necessaries 

The value of necessaries furnished an habitual 
drunkard under guardianship may be recovered. 

One who has furnished a drunkard under guard¬ 
ianship with the necessaries proper to his station 
in life may recover from his estate the reasonable 
A^aliie of the necessaries furnished and this rule 
has been followed, even where the statutes express¬ 
ly provide that contracts made by such a one are 

invalid.32 

(3) For Services 

There can be no recovery on a contract made by a 
drunkard under guardianship for services to be rendered 
by him, but this does not preclude recovery on a quantum 
meruit basis. 

Since, as appears supra § 9 (b) (1), a contract 
made by a drunkard under a guardianship is void, 
there can be no recovery on a contract made by a 
drunkard for scrMCcs to be rendered by him 
However, this does not preclude the recovery by 
his guardian of the reasonable value of such serv¬ 
ices in a proper action for that purpose. 34 

c. Pending Proceedings 

Contracts entered into with notice of the pendency 
of proceedings to appoint a guardian or committee for 
an habitual drunkard may, it has been held, be set aside, 
although there is authority to the contrary, but a bailee 
may return property to the drunkard during such time 
without incurring any liability to the committee subse¬ 
quently appointed. 

Where the other party to the contract has notice 
of proceedings begun to determine the status of an 
alleged drunkard, the contract entered into can be 
set aside on the application of the committee after¬ 
ward appointed,35 although the contrary has been 
held.36 Where, however, one who appeared to pos¬ 
sess business capacity and who transacted some of 
his affairs contracted a debt between the time when 
the inquisition was found and the time when the 


inquisition was recorded, it was held that the other 
party having no knowledge of the pendency of the 
inquisition proceedings could recover the debt 37 
Where one, after proceedings commenced for the 
appointment of a guardian for an alleged drunk¬ 
ard, but before the guardian is appointed, delivers 
property to the alleged drunkard, he is not liiible 
for the value thereof.38 

§ 10. Torts 

Intoxication is not an excuse for a tort, although It 
may operate to preclude a malicious intent. 

The fact that a person has become voluntarily 
intoxicattd will not absolve him fnmi liability ffir 
his tort, and may indeed constitute a circumstance 
of aggravation 3On the other band, where mal¬ 
ice is an element of the tort, such malice cannot 
be attribiitid to one so inlo\ic*itcd as to be men¬ 
tally incompetent intentionally and knowingly to 
perform the act complained of 

§11. Actions by or in Behalf of Drunkard 

Actions may be brought by the guardian or committee 
of a person adjudicated an habitual drunkard, but if the 
guardian is only of his person the drunkard has capacity 
to sue In a partition suit the drunkard should be made 
a party. The costs and expenses of proceedings brought 
by the guardian or committee or by the next friend of the 
drunkard may be paid out of the estate, where they 
are brought for the benefit of the drunkard or his es¬ 
tate. 

Under some statutes actions may be brought by 
the guardian or committee of the pro]>crty of one 
adjudged an incomiictcnl It has been HlUI tb.it 
a drunkard has the legal capacity to sue where a 
guardian of his person only w'^as appointed, and 
that the court has inherent power to appoint a 
guardian ad litem to protect his interest 4- 

Partition of real estate. The drunkard should be 
made a party to a suit for partition brought by bis 
committee, for a decree m such a suit wull not 
transfer the legal title to the drunkard’s undivided 
share* of the premises which may be set off to the 
parties in severalty unless he is made a party.43 


30. La.—Bmorson v Shirley, 175 So 
909, 188 La 196 

31. Ohio—IJrockway v Jewell, 39 
NE 470, 52 Ohio St 187. 

19 C J p 809 note 68 

32. Nil—McCrillis v, Bartlett, 8 
N H 509. 

19 C J. p 809 note 69. 

Services of attorney 

Services of attorney in defending 
habitual drunkard against appoint¬ 
ment of guardian for him should be 
regarded as a necessary expendi¬ 
ture for which payment may be col¬ 
lected if the circumstances were 


such as to admit of reasonable doubt 
of the propriety of the appointment 
of the guardmn —McCrillis v Bart¬ 
lett, supra 

33. R I —Ralph v. Taylor, 82 A 270. 
33 R T 503, reargument denied 82 
A. 4 95 

34. R I.—Ralph V. Taylor, supra. 

35. NY—Griswold v. Miller, 16 
Barb 520 

36. Pa—^Klohs v Klohs, 61 Pa. 245 

37. N Y —Matter of McGarvey, 64 
How Pr. 135 

38. Iowa—McCoy v. Nuese, 134 N 
W. 631. 164 Iowa 563. 
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39. Miss—Roese v. Barbee, 61 Miss. 
181. 

Liability of intoxicated person for 
assault and battery see Assault 
and Battery § 25 h (1). 

40. Ind—Gates V. Meredith, 7 Ind 
440. 

41. Ill—Burton v. McGeever, 202 
Ill App 606 

NY—Moore v Flagg, 122 NY S 174. 
137 App I>lv 338. 

42. N Y —Moore v Flagg, 122 N. 
Y.S 174, 137 AppDiv. 338. 

43. N.Y —Gorham v. Gorham, 3 
BarbCh. 24. 
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Costs and expenses. The next friend of a drunk¬ 
ard IS entitled to be reimbursed out of the estate for 
the taxed costs of an unsuccessful action he brought 
on behalf of the drunkard against the guardian, if 
such action was brought in good faith, with reason¬ 
able caution and with a view of jirotecting the in¬ 
terests of the person in whose behalf the suit was 
brought.^^ A guardian will be allowed reasonable 
expenses for bringing suit to protect the drunkard’s 
interests. Testimony of the judge of probate that 
he advised bringing such suit is admissible to show 
that It was brought in good faith. In an action 
against the estate of a deceased drunkard to reco\er 
attorney’s fees for bringing action to set aside a 
contract made by the drunkard on the ground that 
he was intoxicated when he made it, evidence that 
he was not'intoxicated is inadmissible.'*^ 

§ 12. Enforcement of Obligations of Drunk¬ 
ard 

a. In general 

b Obligation incurred prior to adj'iidica- 
tion 

c Restraining actions against drunkard 
d. Parties 
c Pleading 

a. In General 

After the appointment of a committee or guardian 
for an habitual drunkard debts contracted by him with¬ 
out the consent of the committee or guardian cannot be 
paid out of his estate, even though established by an 
action at law against the drunkard. The estate of the 
drunkard is vested in the court and application must 
be made to it 

Debts contracted by an habitual drunkard after 
the appointment of a committee, and without his 
consent, cannot be paid out of the estate, although 
established by a suit at law against the drunkard, 
and if paid by the committee, without the sanction 
of the court, he will not be allowed for it in the 
settlement of his account.^® The proper course to 
be pursued to recover a debt from an habitual 
elrunkard, after the appointment of a committee, is 
to ajiply to the court which appointed the commit¬ 
tee for payment out of the estate,^ since the es¬ 
tate of the drunkard is vested in the court, and no 


§ 12 

creditor can take it on any process to satisfy any 
judgment.^S An exception to this rule may exist 
where it is shown that a trial is necessary in order 
to settle some disputed question or right which can¬ 
not be properly determined and adjusted on a ref¬ 
erence to ascertain the amount due in a proceeding 
by petition.^® In such a case an order, on cause 
shown, should be obtained authorizing the bring¬ 
ing of an action in the nature of a suit in equity be¬ 
fore such action should be permitted against either 
the committee or the habitual drunkard Where 
the court has decreed payment by the committee of 
a drunkard of a debt due from the drunkard, the 
payment should be enforced by summary process.^^ 

The estate of a deceased drunkard is liable for 
debts properly contracted by the guardian before the 
drunkard’s death 

b. Obligation Incurred Prior to Adjudication 

On contracts entered into prior to the finding of the 
inquisition, the action should be against the drunkard 
and not against the committee or guardian. 

On a contract entered into before the finding of 
the inquisition, the guardian or committee of an ha¬ 
bitual drunkard cannot be sued,**^^ even though he 
may have effects in his hands sufficient to pay.®^ 
The action in such case should be against the 
drunkard Under a statute pro\iding that, on the 
appointment of a guardian of the estate of a person 
incapable of managing it because of excessive 
drinking, claims presented to the guardian after the 
statutory time therefor has elapsed shall not be 
paid except out of surplus property in his hands 
after payment of all debts, exjienses and allowances 
by the court, service of an attachment on a drunk¬ 
ard’s jiroperty in a suit on claims not presented to 
the guardian within the statutory time is void where 
there is no such surplus in the guardian’s hands.^® 

c. Restraining Actions against Drunkard 

The committee or guardian of an habitual drunkard 
should apply to the court to restrain all actions at law 
against the drunkard commenced after his appoint¬ 
ment, but a Judgment against an habitual drunkard 
I whose property is in the custody of a committee is not 
for that reason void. The appointment of a committee 


44. N J —Voorhees v. Polhemus, 36 
N J Eq 456 

45. Ill —Purlon v McGeever, 202 Ill 
App 606 

46. NY.—Matter of Heller, 3 Paige 
109 

47. N Y.—Hall v. Taylor, 8 Plow Pr 
428 

19 C.J p 812 note 29. 


4a NY —Niblo V Harrison, 22 N Y. 
Super 608 

19 C J p 812 note 30. 

49. N Y —Hall v Taylor, 8 How.Pr. 
428. 

50. NY—^Hall V. Taylor, supra. 

51. N.Y—Beach v. Bradley. 8 Paige 
146. 

19 C.J. p 812 note 33. 
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52. Ill —Burton v. McGeever, 202 
Ill App 606. 

53. N J —.Janvier v. Coombs, 31 N. 
J Law 240 

Pa—Steel \ Young, 4 Watts 459. 

54. Pa.—Steel v Young, 4 Watts 
459. 

55. N J —Janvier v. Coombs. 31 N J. 
Law 240. 

5a RI—Wakefield Trust Co. v. 
Whaley. 24 A. 780, 17 R I. 760. 
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is not sufficient grounds to stay an action for separation 
against a spouse who has been adjudged an habitual 
drunkard. 

Where an action at law is commenced against a 
drunkard after the appointment of a committee, it 
is the duty of the committee to apply to the court to 
restrain such proceedings but a judgment recov¬ 
ered in a court of law against a person who has 
been found to be an habitual drunkard, and whose 
property has been placed in the custody of a com¬ 
mittee, is not for that reason void So, wdiere 
pending a suit by a creditor to reach the assets of 
his debtor, the latter is, by proceedings prcMoiisly 
commenced in another court, adjudged to be an ha¬ 
bitual drunkard and a committee is aiipointed, the 
court in w’hich the creditor’s action is pending can¬ 
not properly proceed to final j’udgment.^^ While 
plaintiff in such case, if he commenced his action in 
good faith, may be permitted to retain it, yet his 
proceedings therein should be stayed until the ref¬ 
ormation of defendant and a discharge of the com¬ 
mittee How'ever, in an action for separation by 
a wife against her husband wdio has been adjudged 
an habitual drunkard, the appointment of a commit¬ 
tee over his estate is not sufficient reason to stay the 
proceedings in her action,even though a separa¬ 
tion may be followed by a provision for alimony.®^ 

d. Parties 

In an action against a person who has been adjudi¬ 
cated a drunkard, it is held, sometimes by reason of ex¬ 
press statutory provision, that the action should be 
against the committee or guardian of the drunkard. 
Ordinarily, the drunkard is a proper but not a necessary 
party to such an action. 

In a suit against the committee for recovery of a 
debt due from the drunkard, the drunkard is a 
proper, but not a necessary, party, for if he is 
made a party, the proceedings are made binding on 
him in case he should be restored to the possession 
and control of his estate before the termination of 
the suit.®^ In some jurisdictions it is the practice 
for drunkards to defend suits in equity by their 
committees, and where a joint bill is filed against 
the drunkard and the committee of his estate, the 
latter will be appointed his guardian ad litem to 
appear and answer for him, if he has no interest 
adverse to that of the drunkard.®^ Under the ex¬ 


press provisions of some statutes, the guardian of 
a drunkard is the proper party to defend suits 
brought against the drunkard. In such case, where 
a guardian has been appointed, it is not necessary 
for the court to appoint a guardian ad litem to de¬ 
fend actions against the ward. Where the guardian 
is empowered by statute to appear and defend all 
suits brought against his w^ard, the latter is bound 
by the decree rendered therein, and is precluded 
from asserting any adverse interest in matters set¬ 
tled by the decree.®^ 

e. Pleading 

A complaint against the committee of a drunkard 
must show by what court or authority the debtor was 
declared an habitual drunkard and the committee award¬ 
ed custody of his person or property. 

A complaint against the committee which omits 
to allege or show by wffiat court or authority the 
debtor w^as declared an habitual drunkard, and the 
custody of his person awarded to defendant, does 
not state a cause of action, and is b.id on dtmur- 
rcr Where one bases his cause of action on an 
exception to a general rule, it is his duty to allege 
in the coni])laint facts sufficient to show that it 
comes within the exception 

§ 13. Criminal Drunkenness 

The rules governing criminal prosecutions for 
drunkenness are treated infra §§ 14-15. Consult 
Pocket Parts for later cases. 

§ 14. - Offenses 

a The crime of drunkenness 

b. The crime of being a drunkard 

a. The Crime of Drunkenness 

(1) In general 

(2) Elements of offense 

(3) Defenses 

(1) In General 

As a general rule, drunkenness in itself Is not a crime, 
but to constitute an offense must be attended with such 
circumstances as cause it to become a public nuisance 
In many Jurisdictions the offense is regulated by statute. 

Drunkenness m itself is not a crime at common 
law,®^ unless attended with such circumstances as 


57- N T.—Niblo V Harrison. 22 N 
Y Super 668—Matter of Heller, 3 
Paige 199. 

58- NY—Sternbergh v. Schoolcraft, 
2 Barb. 163 

59. N.Y —Niblo V. Harrison, 22 N Y 
Super. 668. 

eO. N.Y.—^Niblo V. Harrison, supra. 


61. N Y —Gregg v Gregg, 1 N Y.S 
453, 48 Hun 451. 

62. N Y —Gregg v Gregg, 1 N Y.S. 
453, 48 Hun 451 

19 C J. p 812 note 43. 

63. N Y.—Beach v. Bradley, 8 Paige 
146 

64. N.Y.—New v New. 6 Paige 237 

558 


65. Ind —Makepeace v. Bronnenberg, 
45 NB 336, 146 Ind 243. 

66. N Y —Hall v Taylor, 8 How Pr. 
428. 

67. Ind—Devin v Scott, 34 Ind. 67. 
19 C J. p 813 note 57. 

68. Wyo —State v Munger, 4 P.2d 
1094, 43 Wyo. 404 

19 C.J. p 797 note 22. 



28 C.J.S. 


DRUNKARDS 


to become a public nuisance,®® and is not ordinarily 
made such by statute,^® although under some stat¬ 
utes it is.*^^ In some of the states, however, public 
drunkenness was recognized as a common-law of¬ 
fense. *^2 Drunkenness as an offense is now regu¬ 
lated by statute in the various jurisdictions,'^® and 
in some jurisdictions the crime of drunkenness is a 
purely statutory offense, m which case it constitutes 
an offense only in the cases enumerated in the stat¬ 
ute. 

(2) Elements of Offense 

(a) In general 

(b) Place 

(c) Degree of intoxication 

(d) Condition or conduct 

(e) Cause of intoxication 

(a) In General 

To constitute the offense of drunkenness all the pre¬ 
scribed elements must exist; the party accused must 
have been intoxicated or drunk to such extent, and at 
such place or places, and with such attendant circum¬ 
stances as are required by statute. 

To constitute the offense of drunkenness all the 
prescribed ckmeiits must exist.'^^ The party ac¬ 
cused must have been intoxicated or drunk'^® to 
such extent, and at such place or places, and with 
such attendant circumstances as are required by 
statute in the different jurisdictions. Such elements, 
in addition to the primary requirement of drunken¬ 
ness or intoxication, include requirements as to the 
extent of intoxication required, considered infra § 
14 a (2) (c), the place at which it occurred, con- 
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sidcrcd infra § 14 a (2) (b), the condition or con¬ 
duct of accused, considered infra § 14 a (2) (d), 
and the means by which the intoxication was caused, 
considered infra § 14 a (2) (e). Under a statute 
which penalizes drunkenness only at certain desig¬ 
nated places or under certain prescribed conditions, 
it is not a criminal offense to be drunk at other 
places than those designated, as appears infra § 14 
a (2) (b), or under other circumstances than the 
ones named Under some statutes drunkenness by 
a person found running at large and not in the care 
of some discreet person is an offense,*^® as is also 
drunkenness and the disturbance of the peace 

Intent. To constitute the offense of being 
“found’* intoxicated, it is not necessary that the liq¬ 
uor should have been drunk with the intent to be¬ 
come and to be found intoxicated.®® 

(b) Place 

It Is ordinarily required under the controlling stat¬ 
utes that in order for drunkenness to constitute an of¬ 
fense It must be committed in a public place or at any 
of designated places, but under some statutes there is 
no requirement as to place. 

In order to be subject to criminal prosecution for 
drunkenness or intoxication, it is ordinarily re¬ 
quired under the statutes in force in the different 
jurisdictions that the offense shall be committed in 
a public place,®^ or in or on designated public plac¬ 
es;®® or it IS provided that drunkenness in a pub¬ 
lic place,®® or at any of designated places, ®4 or at 
I or within the curtilage of any private residence, not 
1 the accused’s,®® where one or more persons are 


69. NJ—state V Locker. 14 A. 749. 
50 N J Law 512. 

19 C J P 797 note 23. 

70. Ky.—Harkleroad v. Common¬ 
wealth, 269 SW 724, 207 Ky. 552 
—Lewis V Commonwealth, 247 S 
W 749. 197 Ky 449 

Mass —Commonwealth v, O’Connor, 

7 Allen 583 

'Wyo —State V Munper. 4 P.2d 1094, 
43 Wyo 404 

71. Mass—(Commonwealth v Con- 
lin, 68 NP: 207, 184 Mass. 195. 

72. Tenn —State v Kelly, 195 S W. 
1126, 138 Tenn 84 

19 C J p 797 note 24 

73. Mass—Commonwealth v Con- 
lin, 68 NK 207, 184 Mass 195. 

19 C.J p 797 note 25. 

74. Mass— Commonwealth v. O’Con¬ 
nor, 7 Allen 583. 

75 . Ky—Patrick v Commonwealth, 
7 S.W.2d 1039, 226 Ky. 202 

Place or disturbance 

One IS not puilty of an offense 

unless he is intoxicated in one of the 

places specified in the statute, or 

disturbs the peace of some person. 


—Patrick V Commonwealth, 7 S W 2cf 
1039, 225 Ky. 202. 

76. Ala.—Atkins v State, 169 So. 
330, 27 AlaApp 212 

77. Ky—Cawood v Commonwealth, 

17 S W 2d 453, 229 Ky 522—May¬ 
nard V Commonwealth, 261 S W 
10, 202 Ky. 684—Morgan v Com¬ 
monwealth, 259 SW. 46. 202 Ky 
211—V vJinmonwealth v Adams, 257 
S AV 45, 201 Ky 420—Lewis v 

Commonwealth, 247 S W. 749, 197 
Ky 449. 

78. Ky—Cawmod v Commonwealth, 
17 SW2d 453, 229 Ky 522 

Offense not shown 

Where person with defendant w^as 
sober and discreet so far as record 
disclosed, defendant w'^as not sub¬ 
ject to arrest as drunkard runninj? 
at large not in care of discreet per¬ 
son —Cawood V Commonwealth, 17 
SW2d 453, 229 Ky. 522 

79. Ky—Mullins v. Commonwealth, 
263 SW. 350, 203 Ky 790—Com¬ 
monwealth v. Adams, 267 S W 45, 
201 Ky 420. 

80. Vt—State v. White, 24 A. 250, 
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64 Vt 372—State v. Hopkins, 66 
Vt 250. 

81. Ala—^Atkins v. State, 169 So. 

330, 27 AlaApp 212—Pettus v. 

State, 159 So 502, 26 Ala.App. 

347 

19 C.J. p 797 note 31. 

82. Idaho —State v. Ashby, 230 P. 
1013, 40 Idaho 1 

Place of public gathering hnd as¬ 
sembly 

Conviction for drunkenness at pub¬ 
lic gathering place was unauthorized 
under evidence, not warranting find¬ 
ing that filling station and store 
was such place —Strickland v State. 
140 SE 524, 37 Ga App 382 

83. Miss—Thompson v State, 121 
So 275, 277, 153 Miss. 693 

84. Ky —Cawood v Commonwealth, 
17 SW2d 453, 229 Ky 622 

19 C J. p 798 note 40 

85. Ala—^Atkins v State, 169 So. 

330, 27 AlaApp 212—Pettus v. 

State, 159 So. 502. 26 AlaApp. 

347. 

19 C J. p 798 note 40 [a]. 
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present,®® shall be an offense. However, drunken¬ 
ness may be punished as a crime even though it 
does not occur in a public place,and under some 
statutes no limitation is imposed as to place.®® 

A public place has been defined to be a place 
where the public has a right to go and to bc,®^ and 
includes public streets, roads, highways,®® and side¬ 
walks,®^ but it does not include all places where 
people may be congregated,®® as, for example, a pri¬ 
vate residence w'here a social party is given®® wnth 
or without invitation.®^ Under a statute making 
it an offense for “any person to be or appear in an 
intoxicated condition on a public street or high¬ 
way,” it was held that “public highway” is not syn¬ 
onymous with “public road,”®5 and that the w’ord 
“on” as used in the statute did not include or mean 
“near.”®® Ilowxver, under a statute making it an 
offense to be drunk or intoxicated on a public street, 
etc., a person intoxicated when w^alking on a public | 


street to private land adjacent thereto, where he 
was arrested before complaint made, was properly 
convicted of a violation of the statute.®^ 

Place essential element of offense. Under a stat¬ 
ute prohibiting a person from being drunk in a pub¬ 
lic place or at some one or more of specified public 
places, the place w'herc the drunken condition exists 
is as essential to the offense as the condition it¬ 
self.98 Drunkenness at places other than those des¬ 
ignated <loes not constitute an offense®® unless at¬ 
tended with other circumstances the concurrence of 
wdiich are, by force of statute, held to constilute an 
offense, considered infra § 14 a (2) (d). 

Voluntary attendance. To be guilty of the of¬ 
fense, accused must have gone voluntarily to the 
requisite public place, and he is not guilty if he wsis 
driven there by some one else and thereafter aban- 
doiied,! or if be w’as involuntarily and forcibly car¬ 
ried there by the arresting officer 2 


Any portion of enrtUafire 

A statute penalizing- drunkenness 
“within the curtilage of anv pri¬ 
vate residence not in the evdusivo 
possession of the person intoxuated” 
was held to mean the appearing in 
an intoxicated condition in any por¬ 
tion of the area inclosed by the 
curtilage whether within or W'lthoui 
the dwelling house—IIline*' v Statf 
70 SK S4, 8 GaApp. 627, 601—19 C. 
J p 798 note 44 

86. Aid—Atkins v. State 160 So 

.OOn 27 AlaApp 212—Peltus v. 
State*, ITiD So 502, 26 AlaApp 

247 

87. lV’'is—Pollon v State, 261 N W 
221, 218 Wis 166 

88. Pldh ~ Kolb V Peterson, 168 P- 
97, .00 Utah 450 

Wis—Pollon V State. 261 N.W. 224, 
218 Wis 466 

Place immaterial 

When the offense made punish¬ 
able by statute is “drunkcnne.ss by 
the voluntaiy use of intoxicating 
liquor," the place whore the offense 
was committed is not an element and 
is immaltriaj—Commonwealth v 
Conlin. 68 NK 207, 184 Mass. 195 
—19 C J. p 798 note 45 

89. SD—Kills V Archer, 161 NW 
192, 38 S D 285 

Tex—Byrom v State, 73 S W.2d 854, 
126 TexCr 640 
19 C.J. p 797 note 32. 

90. Ala.—Frederick v. State, 138 So 
426, 24 AlaApp 569 

Ky—Wellman v. Commonwealth, 202 
S W 467, 218 Ky 807. 

Miss—Thompson v State, 121 So. 

275. 153 Miss 593. 

Tex—Byrom v State. 73 S.W 2d 854, 
126 Tex Cr 640. 

19 C.J. P 797 note 32 £d]. 


Synonymous terms 

Tender statute making It an of¬ 
fense to appear on an\ piibl c higli- 
wa\, street, or thorough fare in n 
drunk(*rt or intoxicated ro^id tion the 
words ‘higliway,” “stiecl,” .uid 
“thoroughfare “ are used svnoiix- 
mously, and are intended to t ni- 
brace any road or thoroughf.ii e ust d 
by the public, although not ♦mIi- 
nically designated a public road oi 
highway, so that testimony that 
dt ndant was in an Intoxicated con¬ 
dition on a road which wm*? Im ing 
tia\eled by the puldie and also on 
a str« 41 in a city, is srffi u nt to sus¬ 
tain the charge espe< lally sii»( e a 
“str4 et ’ IS diflncd tc» be a rublu 
highway—Simmons v. Slate, 232 S 
W 507. 140 Ark 318 

91. Tex—Bvicmi v State, 73 SW 
2d 854. 126 TexCr 640 

93. Ind—State v Sowers, 52 Ind 
311—Slate V Tincher, 51 N K 94 3, 
21 Ind App 142 

93. Tex—Pugh V State, 117 S AV 
817, 55 TexCr 462. 131 Am S K 
822 

19 C J p 708 note 34 

94. Ind —State v Tincher, 51 N E 
943. 21 Ind App 142 

19 C J. p 708 note 35 

95. Cla—Johnson v State, 58 SE 
265. 1 Ga App 195, 200 

19 C J p 798 note 41 
90- Ga—Hutchin.son v. Slate, 70 S 
B 63. 8 GaApp 684. 

19 C J p 798 note 42. 

Near designated place 

l>tfendant, found drunk one hun¬ 
dred yard.s from nearest place men¬ 
tioned in statute, prohibiting drunk¬ 
enness in certain places, wae held 
not to come within such place —Ca- 
wood V Commonwealth, 17 S W 2d 
453, 229 Ky. 522 


97. Mich—People v. Loweric, 128 
NW 741 163 ]Mich 514 
1 9 C J p 798 nnle 4 i 

9C. Ga—Thomas v State, 125 SE 
778, 33 GaApp 134 
99. Kv—(^awoc)d v Commonwealth 
17 S W 2d 453 220 K\ 522-- 

Ma\nard v Commtinw ( ,ilth, 201 
S AV 10, 202 Kv 684—Morgan \ 
Cf>mmonw4'alth, 259 S AV. 46. 202 
Kv 211—Commonw’enIth v Adams 
257 SAV 45. 201 Kv 420 
Places where dmnkenuess not of¬ 
fense 

(1) There is no statute making it a 

misdemeanor to be drunk w'hilc in a 
priyate dwf Iling —Conirnoruvc allh, 

foi Use and B n* fit of Cooml»s, v 
Vincent, 137 S A\" 2d 1091, 282 Ky 
95 

(2) A person drunk in bis own 

room IS not guilty of an olli nsf- 

A^inson v Commonwealth, 29J S AV 
984. 219 Ky. 482 

(3) Drunkenness in a room in a 
holi 1 docs not constitute a mis-de- 
meanor since the language “or otlur 
public place or building" m.inifestly 
means a place exposed to the puiilic 
and where the public gather together 
or pass to and fro, and the budding 
referred to means a public building 
iieiunging to, or used by, the pulilic 
for tiie transaction of public or 
quasl-public business —Lewis v 
Commonwealth, 247 S W 749, 197 Ky. 
449 

(4) Peaceable drunkenness on hill¬ 

side was no “offense “■—Yaibiough v. 
Commonwealth, 292 S W 806, 219 

Ky 319 

1. Ga—Gunn v State, 140 SE 624, 
37 GaApp. 333. 

a. Ga.—Thomas v. State, 126 S E. 
778. 33 Ga.App. 134. 
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To be found intoxicated is made an offense by 
the statutes in some jiirisdictions,^ and under such 
statutes it has been held that to become intoxicated 
is not an offense, but to be found so is onc.^ 

Public drunkenness. To violate an ordinance 
against “public drunkenness,” it is not necessary to 
be drunk in a public place; public drunkenness is 
not equivalent to drunkenness in a public place.® 

(c) Degree of Intoxication 

Ordinarily, to be guilty of the offense of drunkenness 
a person must be under the influence of intoxicating 
liquor to such an extent as to have lost the normal con¬ 
trol of his bodily and mental faculties. 

Ordinarily, in order to be guilty of “drunkenness” 
or “intoxication” as used in the statutes making it 
an offense, accused must be under the influence of 
intoxic.iting liquor to such an extent as to have lost 
the normal control of his bodily and mental facul¬ 
ties,® but it IS not essential that he be under the in¬ 
fluence of intoxicating liquors to such an extent 
as to become boisterous, or stagger, or be down 
drunk ^ 

(d) Condition or Conduct 

Under some statutes mere drunkenness at desig¬ 
nated places does not constitute an offense, but such 
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condition must be manifested by specified types of im¬ 
proper conduct to be so considered. 

Under the statutes in some jurisdictions, it is not 
an offense for an intoxicated person to be or ap¬ 
pear in a public highway or street,® unless the in¬ 
toxication IS manifest by boisterous or indecent con¬ 
dition® or action,^® or by profane, vulgar, or unbe¬ 
coming language,^ 1 or loud and violent discourse 
and accused cannot be convicted if his drunkenness 
is not made manifest in any one of the ways speci¬ 
fied.^® Under such a statute the indecent condition 
may exist in the degree of the intoxication,!^ even 
if there is no harmful act perpetrated and no unbe¬ 
coming language used 1® A condition is “indecent” 
where it is offensive to public propriety, offending 
against delicacy, unfit to be seen, gross, or immod¬ 
est, obscene;!® and such condition may be mani¬ 
fested in the prohibited method, even though the 
language used was caused by anger.Although 
under certain circumstances extreme stupor or deep 
sleep may constitute indecent conduct or acting,!® 
ordinarily mere drunkenness manifested in that 
manner is not a violation of the law ,!® nor, under 
such a statute, will a mere staggering suffice The 
purpose of such a statute is protection, not so much 
from the presence of the drunkard, as from the con¬ 
duct of the drunkard as described in the statute.®! 
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3 . vt —In ro Roprers, A 661, 75 
Vt ‘^29—Slalc V Austin, 19 A 
117, 62 Vt 201 

19 CM p 79S note 37 

4. Vt —State v Austin, 19 A 117, 
62 Vt 291 

5. N(^ —Slate v Mt Ninth, 87 N.C 
597 .-,70 

19 (”.1 p 7MS note 39 

6. Ark .Siminons v State, 232 S 
W 597 1 19 Aik 318 

19 CM p 799 note 58 

7. Aik—Simmons v State, supra 

8. Ala - Pfttim V State. 159 So 502, 

*’6 Aid '\pi> ’.4 7 

Ga—Clrimn v State. 190 S K 2. 183 
Ga 775—Pkmons v State, 4 SE 
2d 681, 60 Ga Ajip 639—Massey 

V Stale. 192 SE 060, 56 GaApp 
368—Holcombe v State, 187 S E 
599 54 CJaApp 213 

19 CM p 798 note 46 

9. Ga—I’lemons v. State, 4 S E 2d 

681, 60 GaApp 639—Holcombe v. 
State. 187 SE 599, 54 GaApp 

213—Ramey v State, 161 S E 55, 
50 Ga App 658—Chandler v State, 
135 SE 494, 36 GaApp 121—Cole¬ 
man V. State, 59 S E 829, 3 Ga. 
App. 298. 

19 C J p 798 note 47 

10. Ala—Atkins v. Slate. 169 So. 

330. 27 Ala App 212—Pettus v. 

Slate, 159 So. 502. 26 Ala App 347 

Ga —Plemons v State, 4 S.E 2d 681, 
60 Ga App. 639—Holcombe v. State, 

28 C.J.S.—36 


187 SE 590. TA Gi \pp 213— 
R.irnev v Stati. 151 SE 55 50 

Gn App 658—Chandler v State. 
1.55 SE 491. {6 App 121—Cole¬ 
man V Slate, 59 S E 829, 3 Ga 
App 298 

19 C’.I p 798 note 48 

11- Ala—Atkins v State, 169 So 
330, 27 Ala App 212—Pettus v 

State, 159 So 502, 26 Ala App 

347. 

Ga—Griffin v State, 190 S E 2, 183 
Ga 77.5—Phmons v State. 4 SE 
2d 681, 60 GaApp 639—Holcombe 

V State 187 SE 599, 54 GaApp 
213—Ramey v Slate, 151 SE 55, 
40 GaApp 658—Chandler \ State, 
135 S E 494, 36 Ga App 121—Cole¬ 
man \ State, 59 S E 829, 3 Ga 
App 298 

19 C J p 798 note 49 

12. Ga —IMemons v State, 4 S E 2d 

681, 60 Ga App 639—Holcombe v 
State. 187 SE 599, 51 GaApp 

213—Ramey v State, 151 SE 55 
40 GaApp 658—C^handler v. State, 
135 SE 494. 36 GaApp 121— 

Coleman v State, 59 S E 829, 3 
GaApp 298. 

19 C J p 798 note 60. 

13. Ga—Chappell v. State, 198 S 
E 791, 68 GaApp 450—Rinehart 

V State, 123 S E. 925, 32 Ga.App 
549. 

14bi Ga —Holcombe v State, 187 S 
E 599, 54 GaApp. 213. 
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15. (3a—Iloltombe v State, supra 
--Fold V State, 73 SE 605, 10 
(3.1 App 442 

16. (3.J—Farlow v Slate. 107 SE 
38 t, 27 Ga App 42—Hutcht'Son v. 
Slate 99 SE 715. 24 GaApp 54. 

19 C.T p 798 note 51 

Conduct or action held within stat- 
ute 

(1) One who was so drunk that 
he was l>inK asleep In his buggy, 
and fell out of it on a public road, 
ind was moved out of the road by 
othe? liavelers, was guilty of be¬ 
ing inloxuated on a public high¬ 
way, maniftfr.ted by boisterousness 
and indecent condition—Farlow v 
State. 107 SE 383. 27 GaApp 42 

(2) Early cases on this point see 
19 C J p 798 note 51 [a] 

17. Ala —Lollar v Slate, 52 So 

745, 167 Ala 112. 

18. Ga —Hokombe v. State, 187 S 
E 599, 54 Ga.App 213 

19. Ga —Ramey v. State, 151 S E. 
55, 40 GaApp 658 

20. Ala.—Atkins v State. 169 So 

3.30, 27 Ala App 212—I’ettus v. 

State, 159 So 502, 26 Ala App. 

347. 

21. Ga—Griffin v State, 190 S E. 2, 
183 Ga 775—Massey v State, 192 
SE 660, 66 GaApp 368—Ramey 
V State, 151 SE 65, 40 GaApp. 

658. 
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A statute which makes it a misdemeanor to be drunk 
and disorderly requires a person to be both drunk 
and disorderly to be ^ilty .22 

Annoyance of other person. An ordinance pro¬ 
viding that no person shall be on any private prem¬ 
ises in a state of intoxication to the annoyance of 
any other person does not intend the existence of an 
annoyance to be ascertained solely by an inquiry in¬ 
to the actual state of mind of some other person 
present to witness the accused’s intoxication 3 but 
the matter of annoyance is to be settled in accord¬ 
ance with the mental reaction of a reasonable per¬ 
son, and unless accused’s condition of intoxication 
and resulting conduct are such as to annoy a rea¬ 
sonable person, and another person present is in 
fact annoyed thereby, no violation of the ordinance 
appears.24 

(e) Cause of Intoxication 
As a general rule, statutes prohibiting drunkenness 
and providing for the punishment thereof do not appiy 
to intoxication resuiting from the use of opiates or 
drugs, but under some statutes such form of intoxication 
Is expressly included. 

As a general rule, the intoxication which results 
from the excessive use of opiates or drugs is not 
understood or described by ‘"drunkenness” as used 
in the statutes punishing drunkenness. 2 5 Under 
some statutes, however, the prohibition against 
drunkenness includes those who use narcotic drugs 
to such an extent as to be deprived of self-control.26 

Voluntary intoxication. Under some statutes, in 
order to constitute an offense, the drunkenness must 
have been caused by the voluntary use of intoxi¬ 
cating liquor.27 In such case, it is possible for one 
to be drunk without being guilty of the statutory 
offense.28 

(3) Defenses 

That the liquor was taken pursuant to a physician’s 
prescription is no defense to a prosecution for drunken¬ 


ness, but the fact that liquor was taken under an honest 
mistake as to its intoxicating qualities may be. 

It has been held to be no defense to the offense 
of being found in a public place in a state of intoxi¬ 
cation that defendant became drunk from liquor 
taken pursuant to a physician’s prescription.29 On 
the other hand, it has been held that an honest mis¬ 
take as to the intoxicating qualities of the liquor 
taken may constitute a good defense.^® 

b. The Crime of Being a Drunkard 

Under some statutes punishment of a person as a 
common drunkard is the only punishment authorized 
for intoxication, in which case the accused must be an 
habitual drunkard due to the excessive use of intoxicat¬ 
ing liquors, and should be so to the disturbance of the 
peace. 

To be subject to prosecution as a common drunk¬ 
ard it IS necessary that accused should be not only 
an habitual drunkard due to the excessive use of 
intoxicating liquors ,21 but also should be so to the 
disturbance of the public peace.32 Under some stat¬ 
utes no person shall be fined or imprisoned except 
as a common drunkard.23 Under a statute making 
a drunkard a disorderly person subject to punish¬ 
ment, it was held that a drunkard is one with whom 
drunkenness has become a habit.24 

§ 15. - Prosecution and Punishment 

a. The crime of drunkenness 

b. The crime of being a drunkard 

a. The Crime of Drunkenness 

(1) Arresting without warrant 

(2) Jurisdiction 

(3) Indictment, information, or com¬ 

plaint 

(4) Issues, proof, and variance 

(5) Evidence 

(6) Trial 

(7) Punishment 

(8) Compelling defendant to disclose 


Xn otlier words, a man while in¬ 
toxicated can be on the public 
streets or highways, or within the 
curtilage of private residences, with¬ 
out violating the law, provided he 
does not then and there make man¬ 
ifest his drunken condition by some 
disorderly conduct as set out in the 
statute.—Ramey v. State, supia— 
Coleman v. State, 59 S.E 829, 3 Ga. 
App. 298. 

N.C—state v. Myrick, 164 S.E 
328, 203 NC. 8. 

Bisorderliness not necessarily drank- 

enness 

Drunkenness may be a species of 
dlsorderliness, but disorderliness is 
not necessarily drunkenness.—State 
V. Myrick, supra. 


23; Cal —People v Beifuss, 67 P.2d 
411, 22 Cal.App 2d Supp. 755 

24» Cal.—People v. Beifuss, supra. 

25. Ill —Youngs v. Youngs, 22 N E. 
806, 130 Ill. 230, 17 Am S R 313, 6 
L R A. 548, affirming 33 Ill App 
224. 

Mass —Commonwealth v. Whitney, 
11 Cush. 477. 

26. Colo —In re House, 46 P. 117, 
23 Colo. 87, 33 L R A. 832 

19 C.J. p 799 note 57. 

27. Mass.—Commonwealth v. Dale, 
163 N.E. 158, 264 Mass. 535. 

28. Mass.—Commonwealth v. Cough¬ 
lin, 123 Mass 436. 


29. Ind —State v Sevier, 20 N.E 
245. 117 Ind 338, 340. 

30. Kan —State v. Brown, 16 P. 
259, 38 Kan 390, 397 

31. Mass —Commonwealth v Whit¬ 
ney, 11 Cush 477. 

19 C.J. p 803 note 40. 

32. Mass —Commonwealth v Whit¬ 
ney, 5 Gray 85. 

19 C J. p 803 note 41. 

33. NH—State v. Otis, 42 Nil. 71. 
Tenn —Hutchison v. State, 5 

Humphr. 142 

34. Mich—People v Radley, 86 N. 
W. 1029, 127 Mich 627. 

19 C.J. P 803 note 43. 
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(1) Arresting without Warrant 

The authority to arrest without a warrant Is regulat¬ 
ed by statute, and a peace officer is ordinarily authorized 
to make such arrest of a person who is drunk in a public 
place, but not In a private residencOf although under 
some statutes it Is held otherwise. 

The authority to arrest without a warrant, which 
IS usually regulated by statute, and is considered 
generally in §§ 5—10 of the title Arrest, is, as ap¬ 
pears in § 6 c (1) (a) p 590 note 13 of the title 
Arrest, under appropriate statutory provisions in 
force in many jurisdictions, conferred on a peace 
officer so as to authorize him to arrest without a 
warrant one who is drunk in a public place, but, 
as appears in § 6 c (1) (b) p 592 note 58 of the 
title Arrest, mere drunkenness without any other 
disturbance is not such a breach of the peace as 
justifies an arrest without a warrant. Under a stat¬ 
ute providing that whoever is found in “any place” 
in a state of intoxication, committing a breach of 
the peace, or disturbing others by noise, may be ar¬ 
rested without a warrant by a police officer, “any 
jilace” was construed to include a dw^elling house 
in which accused resided but, under a statute 
making it an offense to be intoxicated in a public 
place, it was held that the statute authorizing ar¬ 
rest without warrant under certain conditions did 
not include a private residence.^® So, where ac¬ 
cused was taken before a magistrate and pleaded 
guilty to the complaint as contained in the war¬ 
rant, he thereby submitted to the jurisdiction of the 
court and could not further object that he was ar¬ 
rested without a warrant.^*^ Under a statute requir¬ 
ing an officer who arrests an intoxicated person 
without a warrant to make a complaint against such 
person, an officer who in good faith has arrested a 
person who was not into^ncated or who fails to 
make such a complaint is liable for assault.^® How¬ 
ever, a complaint made by another at the request of 
an officer is sufficient,especially where the offi¬ 
cers present testify at the time.^® 


(2) Jurisdiction 

Constitutional and statutory provisions control the Ju* 
risdiction of particular courts over prosecutions for 
drunkenness. 

The jurisdiction of particular courts over prose¬ 
cutions for drunkenness is regulated by constitu¬ 
tional and statutory provisions.^^ 

(3) Indictment, Information, or Complaint 

(a) In general 

(b) Following language of statute 

(c) Particular averments 

(d) Amendments 

(a) In General 

The general rules of pleading applicable to criminal 
proceedings generally apply to prosecutions for drunken¬ 
ness. The indictment, Information, or complaint should 
charge the offense within the conditions prescribed by 
statute and should directly, positively, and clearly allege 
every essential element necessary to constitute the crime. 

The general rules of pleading applicable to crim¬ 
inal proceedings that an indictment must directly 
and positively allege every fact necessary to consti¬ 
tute the crime charged with as much certainty as 
the nature of the case will admit, considered in the 
C.J.S. title Indictments and Informations §§ 99-100, 
also 31 C.J. p 659 note 71-p 663 note 26, applies to 

the offense of drunkenness.^2 xhe complaint, in¬ 
dictment, or information in its charge should in¬ 
clude every essential element necessary to the de¬ 
scription of the crimc.^^ It should be free from 
duplicity,'*'* and should not be argumentative.'*® The 
averments may be made in ordinary and concise 
language, without any allegations of matter not es¬ 
sential to be proved; and may be in any w’^ords suf¬ 
ficient to give accused notice of the offense of which 
he is accused^® Where a statute makes it an of¬ 
fense to be drunk under certain conditions, the in¬ 
dictment must charge the offense w'lthin the con¬ 
ditions prescribed, indictment which mere- 


35- Masp —Ford v Breen, 53 N.E. 
136, 173 Mass 52 

36. N T.—People v Brown, 120 N. 
YS 859. 64 Misc 677 

37. Mich —People v Lowene, 128 
N.W 741. 163 Mich 514 

38. Mass—Phillips v Fadden, 125 
Mass. 198 

39. Mass —Gainey v. Parkman, 100 
Mass 316. 

40 . Mass —Gainey v. Parkman, su¬ 
pra 

41. Fla —Frazier v. State, 100 So. 
155, 87 Fla 235. 

19 CJ. p 799 note 69 
48. Ind.—State v. Welch, 88 Ind. 
308. 


Ky —Patrick v Commonwealth, 7 
SW2d 1039, 225 Ky. 202 
Coxnplalat held siiilloient 

An indictment charging: defend¬ 
ant with being in a drunken and in¬ 
toxicated condition within the curti¬ 
lage of another’s private residence, 
such condition being manifested by 
boisterousness, indecent condition 
and acting, vulgar, profane, and un¬ 
becoming language and violent dis¬ 
courses, is not demurrable as too 
vague, indefinite, and uncertain, and 
not specifying the language, acts, or 
conduct claimed to have taken place 
—Fletcher v. State, 111 S.E. 685, 28 
Ga App 719. 

43. Cal —Ex parte Stewart, 37 P. 
2d 699, 2 Cal.App2d 252. 
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Ga—Massey v State, 192 SE 660. 
56 Ga App 368 

44. Mo —Gallatin v. Tarwater, 44 
SW 750. 14? Mo 4 0 

19 C J p 800 note 73. 

45. Mass —Commonwealth v. Whit¬ 
ney, 5 Gray 85. 

19 C J. p 800 note 74 

46. Cal —Ex parte Stewart, 37 P 2d 
699, 2 Cal App 2d 252 

47. Ky—Maynard v. Common¬ 
wealth, 261 SW 10, 202 Ky 684. 

19 C.J p 800 note 75 

Complaiiit held snffleient 

To charge offense of intoxication 

at a public gathering —Stale v. Ash¬ 
by, 230 P. 1013. 40 Idaho 1. 
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ly accuses one of drunkenness does not name any 
offense.^* 

In some jurisdictions, where it does not appear 
that accused is a habitual drunkard, it is discretion¬ 
ary with the grand jury whether they will indict 
for one act of public drunkenness 

(b) Following Language of Statute 

As a general rule, it Is sufficient to charge the offense 
in the terms of the statute or in terms equivalent there¬ 
to, but to include additional matter is improper. 

As a general rule, it is sufficient to charge the 
offense in the terms of the statute.^® An indict¬ 
ment is, likewise, sufficient if the offense is set out 
in terms equivalent to those used m the statute 
Where, however, the statute is not to be taken in 
the broad meaning of the words used, but limited 
by construction to a special subject or matter, the 
indictment should charge the crime so as to bring it 
within the construction placed on the act.^^ Where 
the definition of the offense in the statute includes 
generic terms, it is not sufficient for the indictment 
to charge the offense in the same generic terms as 
in the definition, but it must descend to particu¬ 
lars 53 Under a statute which requires that the 
drunkenness must be made manifest in any one of 
several ways specified, an indictment which alleges 
that accused’s intoxication was made manifest in 
the ways pointed out in the statute, specifying them, 
and then alleges an additional way not included in 
the statute is subject to special demurrer. 54 

An indictment drawn under an invalid statute is 
insufficient to charge any offense.55 

(c) Particular Averments 
aa. As to place 

bb. As to time 

cc. Cause of intoxication 


dd. Force and arms 
ee. Previous conviction 

aa. As to Place 

The indictment. Information, or complaint should 
allege the place where the drunkenness was committed 
if the place is an essential element of the offense. 

When the criminality of the act depends on the 
place where it is committed, the allegation of the 
place IS material and should be contained in the 
indictmcut.56 Thus, where a statute makes it a 
penal offense to be found intoxicated in a public 
place. It IS necessary that the indictment should with 
reasonable certainty describe the place,5? so that the 
court may see that such place is a public place with¬ 
in the meaning of the statute.58 A complaint charg¬ 
ing accused with drunkenness in the public square 
and streets of a certain city sufficiently charges the 
offense of drunkenness in a public place,5*> and nei¬ 
ther the particular place in the county,®® nor the 
name of ihc street,®4 need be alleged in the indict¬ 
ment. Where, however, a statute specifies the plac¬ 
es where it is an offense for an intoxicated per.son 
to be found or appear, it is necessary that the in¬ 
dictment designate the place to bring the offense 
wuthiii the terms of the slatute.®^ So, where a stat¬ 
ute makes it an offense to be or appear in an intox¬ 
icated condition in any public street or highway, it 
has been held that the indictment must designate or 
describe the particular street on which accused was 
alleged to have been intoxicated ®3 Under a stat¬ 
ute making it an offense for one to be or appear in 
a drunken or intoxicated condition within the cur¬ 
tilage of another person, it was held projicr to aver 
in the indictment that the residence was that of the 
husband, even though the wife in fact was the head 
of the family.®4 

At common lazo. In those junsdictmns where 


48. Ky—Patrick v. Commonwcdllh, 
7 SW2d 1030. 225 Ky. 202—Mor¬ 
gan V Commonwealth. 259 S W. 
46. 202 Ky. 211. 

49. Tenn—Cason v. State, 23 S W. 

2d 665, 160 Tenn 267—State v. 

Kelly, 195 SW. 1126, 138 Tenn. 84. 

50. Neb—Howard v. State, 192 N 
W. 505. 109 Neb 817. 

Tex.—^Neeley v. State, 271 S.W. 922, 
100 TexCr 76. 

19 C J. P 800 notes 76, 77. 

51. R.I.—^Alexander v. Card, 3 R I. 
145. 

19 C J p 800 note 78. 

sat. Ind.—State v. Welch, 88 Ind 
308. 

53. Ga.—Burkes v. State. 65 S.E 
1091, 7 Ga.App. 39. 

54. Ga—Chappell v. State, 198 S.E. 
791, 58 6a.App. 450. 


55. Ga—Massey v State, 192 SE 
660, 56 GaApp 368 
58. Cal —Ex parte Stewart, 37 P 2d 
699, 2 CalApp2d 252 
Ky —Maynard v Commonwealth, 261 
SW. 10, 202 Ky 684. 

19 CJ. p 800 note 83. 

ComplaiiLt held sufflclent 

(1) Generally—State v. Ashby, 230 
P. 1013. 40 Idaho 1 

(2) Complaint sufficiently charged 
offense of having unlawfully ap¬ 
peared In intoxicated condition on 
public highway was committed by 
defendant in unincorporated terri¬ 
tory of county, notwithstanding 
omission of words “in unincorporated 
territory.”—Ex parte Stewart, 37 P. 
2d 699, 2 Cal App 2d 252. 

57. Ind—State v. Waggoner, 52 Ind. 
481. 

19 C.J. p 800 note 84. 

564 


[58. Ind—State v Waggoner, 52 Ind. 
481 

19 CJ. p 800 note 85 

59. Tex—Byrom v State, 73 S W 2d 
864. 126 TexCr 640 

80. Tenn—State v Kelly, 195 S W. 
1126, 138 Tenn 84 

Tex—Howard v State, 174 SW 607, 
76 Tex Cr. 297. 

81. Ind —State v. Morlarly, 74 Ind. 
103. 

19 CJ. p 800 note 87. 

82. Me —State v. McLoon, 6 A 601, 
78 Me 420. 

63. Ga —Mathis v. State, 74 S E 713. 
11 Ga App. 95 

19 C J. p 800 note 89. 

64. Ga.—Patterson v. State, 69 S.E. 
691, 8 Ga.App. 454. 
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drunkenness is recognized as a common-law offense, 
the indictment or presentment should show that the 
offense was common and public.®^ 

bb. As to Time 

The time when the offense was committed should be 
alleged. 

As a general rule, the indictment should allege 
the time when the offense was committed.®® An 
indictment under a statute which makes the of¬ 
fense punishable only when prosecution is com¬ 
menced within thirty days after its commission is 
siifllcient even though it does not show that the 
offense was committed within such time before its 
filing, since the indictment is not the commence¬ 
ment of the prosecution.®'^ 

cc. Cause of Intoxication 

In some Jurisdictions the producing cause of the in¬ 
toxication need not be alleged, and In others It must be 

In some j’unsdictions, it is not necessary to al¬ 
lege the means by which or the thing on which 
accused became intoxicated,®® but in other juris¬ 
dictions, under the statutes in force therein, the 
indictment must contain the allegation that the 
drunkenness was caused by the excessive use of 
intoxicating wines, beers, liquors, or opiates,®*^ and 
if it fails to do so it is subject to special demurrer 
pointing out such defect.*^® 

dd. Force and Arms 

It need not be alleged that the offense was com¬ 
mitted with force and arms. 

The indictment need not allege that the offense 
was committed with “force and arms.”^! 

ee. Previous Conviction 

Where a higher penalty for subsequent convictions 
Is imposed, the former conviction Is a part of the de¬ 
scription and character of the offense charged and must 
be alleged. 


Where a statute imposes a higher penalty on a 
second or third conviction for drunkenness, it 
makes the former conviction a part of the descrip¬ 
tion and character of the offense intended to be 
punished, and a complaint which fails to set forth 
the former convictions is insufficient.'^^ An indict¬ 
ment for a second drunkenness by voluntary use 
f*f intoxicating liquors which charges that defend¬ 
ant at a certain time and before a certain court 
“was duly and legally convicted of the crime of 
drunkenness” committed at a certain time and place 
is a sufficient allegation of a former conviction.*^® 

(d) Amendments 

An Information may be amended so as to avoid bar 
of the statute of limitations. 

Where the time alleged in the information as the 
day of the intoxication was more than thirty days 
(the period of limitation for prosecuting the of¬ 
fense) before the information was exhibited in 
court, the state was allowed to change the allega¬ 
tion to a time within the statutory period.'^^ 

(4) Issues, Proof, and Variance 

(a) What must be proved 

(b) Variance 

(a) What Must Be Proved 

The state must prove the material allegations of the 
indictment, that is, the essential elements of the offense 
charged. 

On a prosecution for drunkenness the state must 
show by the proper measure of proof that accused 
has committed all the essential elements of the of¬ 
fense,'^® which elements are considered supra § 
14 a (2) ; and if it fails to prove that the drunk¬ 
enness was caused by any of the intoxicants enu¬ 
merated in the indictment and required hy statute 
as the cause thereof,''® or that the drunkenness 
was manifested in any of the ways required by 


€5. Trnn —Tipton v. State, 2 Yere- 

19 CJ p 800 note 82 
ee. Ha —Hurkos v State, 65 S E 
1091. 7 GaApp 39. 

R I—State V Kelly, 12 R I. 535. 

67. Vt—Stale v. Steven.s, 25 A. 838, 
64 Vt 590 

68. Ky—^Wellman v. Common¬ 
wealth. 292 SW 467. 218 Ky. 807. 

Vt—State V Kelley, 47 Vt. 294 

69. Ga —Johnson v State, 100 S.E. 
774. 24 GaApp 360 

Kot snrpliuiag'e 

Allegation in indictment that 
drunkenness and intoxication was 
caused by the excessive use of in¬ 
toxicating wines, beers, liquors, or 


opiates cannot be treated as surplus¬ 
age—Brand v. State, 112 SE 829, 

153 Ga 639, answer to certified ques¬ 
tions conformed to 113 S E 57, 28 Ga. 

App. 719. 

70. Ga—Johnson v. State, 100 SE 
774, 24 GaApp. 360 

71. Tenn —Tipton v. State, 2 Terg 
542. 

72. Mass.—Commonwealth v. Har¬ 
rington, 130 Mass 35. 

73. Mass —Commonwealth v. Har¬ 
rington, supra. 

19 C.J. p 801 note 96 

74 . Vt—State v. White. 24 A. 250, 
64 Vt. 372 

76. Ala—Atkins v State* 169 So. 
330, 27 Ala.App 212. 
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Ga—Plemons v. State, 4 S E 2d 681. 

60 GaApp 639 
Drunk and disorderly 

Where jury found defendant guilty 
of disorderly conduct on public road, 
but not giiilly of being intoxicated, 
defendant was entitled to be dis¬ 
charged, in prosecution under stat¬ 
ute which makes it a misdemeanor 
for a person to be drunk and disor¬ 
derly.—Slate V Myrick, 164 S E 328, 
203 NC. 8. 

76. Ga.—Brand v State, 112 S E 
829, 153 Ga 639, answers to cer¬ 
tified questions conformed to 113 
S E. 57, 28 GaApp 719—Plemons 
V State, 4 S E 2d 681. 60 Ga App 
639—Hutchinson v Stale, 167 S E. 
205. 46 Ga.App. 219. 
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statute,^*^ a verdict of guilty is unauthorized. The 
essential elements of the offense must be proved 
by direct or circumstantial evidence.'^® It is not 
necessary to show how, \\ hen, or where accused 
had drunk any intoxicating liquor,'^® but it is suf¬ 
ficient on an indictment charging accused with 
being drunk and intoxicated in a public place to 
prove that accused was in a drunken condition on 
the street of a specified town.^O Under a statute 
making it an offense to be found or appear drunk 
on a public highway, it w^as held necessary for the 
state to show^ not merely that accused was drunk 
on some road or passageway over which the pub¬ 
lic might pass, but that the road was at the time 
a public highway within the legal meaning of the 
term.81 

(b) Variance 

A variance between material allegations of the In¬ 
dictment and the proof is fatal. 

A variance between the allegations in an indict¬ 
ment which are material and the proof offered in 
support thereof is fatal.®- Where defendant is 
charged with being intoxicated at a certain place, 
it does not authorize a conviction for drunkenness 
at another and different placc.®^ 

(5) Evidence 

(a) Presumptions and burden of proof 

(b) Admissibility 

(c) Weight and sufficiency 


28 C.J.S, 

(a) Presumptions and Burden of Proof 

In prosecutions for drunkenness the rules governing 
presumptions and burden of proof in criminal actions 
generally apply. The state has the burden of proving 
the offense charged beyond a reasonable doubt. 

The general rules governing presumptions in 
criminal actions generally, considered in the title 
Criminal Law §§ 579-599, apply in prosecutions 
for drunkenness 

Burden of proof. As is true in criminal prose¬ 
cutions generally, sec the title Criminal Law § 566, 
in prosecutions for drunkenness the state has the 
burden of proving the offense charged®® beyond 
a reasonable doubt.®® 

(b) Admissibility 

Any competent evidence which tends to prove the 
commission of the offense, including the condition of the 
accused at or about the time and place he is charged 
with committing the offense and his demeanor at other 
times when intoxicated, is admissible. Statements made 
by complaining witness not in the presence of accused 
are not admissible. Accused may prove his good char¬ 
acter. A witness may testify whether or not In his 
opinion accused was intoxicated. 

Subject to the rules generally applicable in crim¬ 
inal cases, considered in Criminal Law §§ 600-899, 
the prosecution may introduce any competent evi¬ 
dence w'hich tends to prove that the offense was 
committed ®'^ In a prosecution for drunkenness at 
a certain time and place, testimony which tends 
to prove the intoxicated condition of accused at or 
about the lime and place he is charged with vio¬ 
lating the statute is admissible.®® So, evidence of 


77- Ga —Piemens v. State, 4 S E. 
2d 681, 60 GaApp. 639—Dixon v 
State, 112 SE. 159, 28 Ga.App. 559 
78: Ga.—Brand v. State, 112 S E. 
829, 153 Ga 639. answer to certi¬ 
fied questions conformed to 113 S 
E 57, 28 GaApp. 719. 

79 . Ky —Wellman V Commonwealth, 
292 SW. 467, 218 Ky. 807. 

80. Ky. —^Wellman v. Common¬ 

wealth, supra. 

81. Ga—Davis v. State, 71 S.E. 603, 
9 Ga App 430 

19 CJ p 801 note 99. 

88. Ga—Johnson v Stale, 58 SE 
265, 1 Ga.App. 195. 

83. Tex—Murrey v. State, 87 S W. 
349. 48 TexCr 219. 

19 C.J. p 801 note 2. 

84. Vt.—State v. Deavitt, 47 Vt. 287. 
Oaiuie of Intoxication 

In a prosecution for beingr found 
Intoxicated, where the evidence 
show's that accused was found intox¬ 
icated so as to disturb and break the 
public peace, it was warrantable for 
the court to infer that such intoxi¬ 
cation was produced by the use of 


intoxicating liquor—State v. Deav- 
itt, supra 

85. Ala.—Atkins v. Stat«». 169 So 
330, 27 Ala App 212. 

Tex—Murrey v State, 87 SW 34 9, 
48 TexCr 219. 

Voluntary use 

In prosecution for being intoxicat¬ 
ed, commonwealth had burden of 
proving that defendant’s Intoxication 
w'as caused by voluntary use of in¬ 
toxicating liquor—Commonwealth v 
Dale, 163 NE 158, 264 Mass. 535. 

86. Ala—Pettus v. State, 159 So 
502, 26 Ala App. 347 

Ga—Brand v State, 112 SE 829, 
153 Ga 639, answer to certified 
questions conformed to 113 S E 57, 
28 GaApp 719. 

Tex—Snodgrass v. State, Cr.App , 18 
SW2d 1084 

87. Tex—January v State, 146 S.W 
555, 66 TexCr 302 

19 CJ. p 801 note 8. 

88. Tex—Byrom v State, 73 S.W 
2d 854, 126 Tex Cr 640. 

19 C J p 802 note 9. 

Particular matters 

(1) In prosecution for drunkenness 
in public place, testimony of witness¬ 
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es who saw accused after he was put 
in jail that his breath smelled of 
liquor and that he was not in full 
possession of physical or mental fa¬ 
culties was admissible —Byrom v. 
Slate, 73 S W 2d 854, 126 TexCr 640. 

(2) In prosecution for drunkenness 
and disturbing peace, testimony that 
officers found defendant some miks 
from town was admissible as shed¬ 
ding light on his <ondllion before 
leaving—Sealey v State, 47 S W 2d 
835, 120 TexCr. 63 

(3) Evidence that shortly before 
time It was charged that defendant 
was drunk in public place, and within 
short distance thereof, defendant was 
in that condition, was admissible. 
—Russ<»ll v Commonwealth, 28 S.W. 
2d 732, 234 Ky. 644. 

(4) In prosecution for public 
drunkenness, evidence regarding 
drunken condition shortly before 
defendant went to church was ad¬ 
missible as showing defendant’s con¬ 
dition at church —Trousdale v. State, 
142 So. 684, 26 Ala App 174. 

(6) Earlier cases showing partic¬ 
ular matters admissible see 19 C.J. 
p 802 note 9 [a]. 
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defendant's demeanor at other times when intoxi¬ 
cated IS admissible to show the character of the 
acts relied on in the case On a prosecution for 
a second offense, evidence that defendant had for¬ 
merly pleaded guilty to similar charges is com¬ 
petent as an admission of fact tending to support 
the charge.^® Statements made by the complaining 
witness to the officer and others, not in the pres¬ 
ence of defendant, are not admissible in evidence.®^ 
In a prosecution for being intoxicated, accused may 
prove that his character is good .®2 

Opinion evidence. Although the rule that or¬ 
dinarily a witness in a criminal prosecution can¬ 
not give his opinion and is confined in his testi¬ 
mony to facts which are matters of direct observa¬ 
tion, see Criminal Law § 858, applies in prosecu¬ 
tions for drunkenness,®® the rule stated in Criminal 
Law § 866 that the opinion or conclusion of an ob¬ 


server, as well as that of a physician, as to the in¬ 
toxication of a person at a particular time is ad¬ 
missible m evidence, applies so as to permit a wit¬ 
ness to testify whether or not in his opinion ac¬ 
cused was intoxicated.®^ 

(c) Weight and Sufficiency 

The weight and sufficiency of the evidence Is to be 
determined under rules of general application. 

The rules governing the weight and sufficiency 
of the evidence in criminal prosecutions generally, 
as stated in Criminal Law §§ 900-926, determine 
the weight and sufficiency of evidence to support 
a conviction for drunkenness or intoxication.®^ In 
a prosecution for intoxication on a public highway, 
evidence that the road was worked by convicts un¬ 
der the direction of the county authorities author¬ 
izes the inference that the road had been adopted 
as a public road.®® 


89. Ga —^Howell v. State, 81 S E. 247. 

13 GaApp 74. 

19 CJ. p 802 note 10. 

9a Mich.—People v. Radley, 86 N. 
W. 1029, 127 Mich 627. 

91. N T.—People v. Soloman, 106 N 
YS. 1110, 57 Mlsc. 288. 

92. NY—People V. Soloman, supra. 

93. Iowa—State v. Huxford, 47 
Iowa 16. 

19 CJ. P 802 note 15. 

94 . Neb —Howard v. State, 192 N.W 
505, 109 Neb. 817. 

Tex—Neeley v. State, 271 S.^T. 922, 
100 TexCr. 76 
19 C.J. p 802 note 16. 

95. Circumstantial evidenos 

Circumstantial evidence as to 
whether defendant went voluntarily 
on the highway while intoxicated and 
in an indecent condition, or was vol¬ 
untarily carried there, did not ex- 
< lude every reasonable hypothesis 
save that of guilt—Reddick v. State, 
132 SE 645, 35 GaApp 256. 
Bvidence held sufficient 

(1) Generally—Joiner v. State, 180 

SE. 911, 51 Ga.App 463, second case, 
followed in Miller v. State, 180 S.E. 
93 2, 61 GaApp. 464—Hawkins v 

State, 174 SE 169, 49 GaApp. 113 
—Fletcher v. State, 111 S.E. 585, 28 
Ga App. 719 

(2) To sustain conviction for 
drunkenness in a public place. 

Ind —^AVinters v. State, 160 N.E. 294, 
200 Ind 48 

Ky—Mullins v. Commonwealth, 263 
SW 350, 203 Ky. 790. 

Okl—Morgan v. State, Cr., 90 P.2d 
683. 

(3) To support conviction of being 
drunk on a public highway.—Taylor 


V. State, 4 S E 2d 484, 60 GaApp. 
.594. 

(4) Evidence sustained conviction 
for appearing on public street in in¬ 
toxicated condition, notwithstanding 
evidence showed that accused did not 
stagger whe n he walked —AVhatley 
V State, 179 S E. 587, 51 GaApp 26, 
followed in 179 SE 588, 61 GaApp 
28. 

(6) Where defendant ■was charged 
with being on a public road in an in¬ 
toxicated condition, manifested by 
boisterousness and indecent conduct 
and acting, vulgar, profane, and un¬ 
becoming language, and loud and vio¬ 
lent discourse, evidence that he was 
drunk, and that his drunkenness was 
manifested by profane language, au¬ 
thorized a conviction.—Brinson V. 
State, 111 SE 738, 28 GaApp 482. 

(6) In prosecution for being intox¬ 
icated in public highway, ■which con¬ 
dition was “made manifest by inde¬ 
cent condition or actings," evidence 
that accused "vras found drunk and 
asleep, with a man “sorter lying on” 
her, both under a quilt and on back 
seat of an automobile on public high¬ 
way, and that she was too drunk to 
walk, sustained a conviction—HuUh- 
eson V. State, 99 S E. 716, 24 Ga.App 
64. 

(7) Evidence that defendant, while 
in a very drunken condition, w'as in 
a rooming house, talked tlmkly in 
a loud and boisterous manner, cursed, 
used profane and obscene language, 
struck matches on woodwork and 
threw them on carpet, all in pres¬ 
ence of landlady and her tenants, 
was held to sustain conviction for 
violation of ordinance prohibiting a 
person from being on any private 
premises in a state of intoxication 
to the annoyance of any other per- 
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son —^People v. Beifuss, 67 P 2d 411, 
22 Cal App 2d, Supp 755 

(8) Earlier cases showing evidence 
held sufficient see 19 C J. p 802 note 
17 fa]. 

Bvidence held Insnfficlent 

(1) Generally. 

Ala—Ingram v Town of Heflin, 165 
So 600, 27 Ala.App 44 
Ga—Wise v. State, 143 SE 674, 38 
GaApp 185—Po.skey v State, 117 
SE 470, 30 GaApp 133—Hogan v 
State. 103 SE 687, 25 GaApp 425. 
Okl —Bristow V. State, Cr, 94 P 2d 
254—McCool V State, 297 P. 308, 
50 Okl Cr 221 

Tex —Snodgrass v. State, Cr., 18 S. 
W.2d 1084. 

(2) Evidence which failed to show 

that alleged intoxication was mani¬ 
fested by boisterous and indecent 
condition and acting, use of vulgar, 
profane, and unbecoming language, 
and loud and violent discourse, as 
charged in indictment, was insufll- 
cient to support conviction—Rine¬ 
hart v Stale, 123 S E 925, 32 Ga. 
App 549—Dixon v. State, 112 SE 
159, 28 GaApp 659—Anderson v. 

Slate, lOS SE 259, 27 GaApp. 318. 

(3) Conviction of being drunk on 
public road was not sustained by 
testimony of witness that he saw de¬ 
fendant drunk on a public road 
"w'lthin 12 months before the finding 
of the indictment," in view of fact 
that prosecution for such offense is 
barred after six months—Smith v 
Commonwealth, 264 S W. 1047, 204 
Ky 448. 

(4) Earlier cases showing evidence 
insufficient to sustain conviction see 
19 C.J. p 802 note 17 [b]. 

96. Ga —Mathis v. State, 74 S.E. 713t 
11 Ga.App. 95. 
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(6) Trial 

(a) Province of court and jury 

(b) Instructions 

(a) Province of Court and Jury 

In general, It is for the jury to determine whether 
the offense charged, including the various elements there¬ 
of, has been proved; and if there is any substantial evi¬ 
dence conducing to prove the charge the case should be 
submitted to the Jury. 

In general, whether the offense charged has been 
proved by the evidence is a question for the ju- 
ry.97 Thus, w’hether accused was drunk or intox- 
icated,^* or whether his condition was such as to 
offend “public decency,’'^^ or constituted indecent 
condition or acting,i or what constitutes “boister¬ 
ousness or indecent conduct,”^ are questions of 
fact to be deterniincd by the jury according to the 
evidence and circumstances of each particular 
case. So, the question as to whether a place is a 
public place is one of fact to be determined by the 
jury on proper instructions from the court.^ 

Submission to jury. If there is substantial evi¬ 
dence of the guilt of accused,^ or if there is any 
evidence conducing to prove his guilt,*** or if the 
evidence is conflicting,® the case should be sub¬ 
mitted to the jury, but if the evidence fails to 
show accused’s guilt, it is error for the court to 
refuse to direct a verdict of acquittal when re¬ 
quested by defendant to do soJ 

(b) Instructions 

The court should properly Instruct the jury on the 
submission of the case to it. In general, words which 
have legal significance, including the words ‘‘public place*' 


should be defined, but the words “drunkenness" or “In¬ 
toxication" need not be. 

The court should properly instruct the jury on 
the submission of the case to it.® As a general 
rule. It is necessary for the court to define all 
words which have legal significance.® Thus, 
where the statute makes it an offense for one to 
be drunk m a public place, it is the duty of the 
court, in its instructions to the jury, to define a 
“public place”,but it is not necessary that the 
court define the w'^ords “drunkenness’’ or “intoxica¬ 
tion” in Its instructions to the jury,ii since they 
are words of ordinary signification Where de¬ 
fendant was charged with being intoxicated at a 
certain place, it W'as the duty of the court to in¬ 
struct the jury that, unless the allegation in this 
respect was proved as laid, they could not con\ ict 
accusedSo, where it is a question of fact wheth¬ 
er or not a place is public, the court is not author¬ 
ized in charging the jury as a matter of Liw that 
such place is a public placc.^^ 

(7) Punishment 

The punishment imposed should conform to the re¬ 
quirements of the controlling statute, but within those 
requirements the court may exercise discretion The 
mittimus should correctly describe the offense of which 
accused was convicted, but the failure to do so does not 
entitle accused to be released. 

As a general rule, the punishment for the of¬ 
fense of drunkenness is regulated by statute, and 
is usually either by fine or imprisonment, or both ^ 
The punishment imposed must conform to that pro¬ 
vided for by statute,^® and neither the court nor 
the jury can change, alter, modify, or enlarge the 


97. Mass. — Commonwealth V. 
HuKhes, 133 Ma.‘.s 496. 

19 CJ p 802 note 19 

98. Ark—Brooke v. City of Morril- 
ton. 111 SW 471. 86 Ark 364. 

19 C J p 802 note 20 

99. Ga—Hutche«;on v State, 99 S E 
715, 24 Ga App .54—Sullivan v 
State, 86 SE 287, 17 Ga App 122 

1 , Ga—^llokombe v. State, 187 S.E 
599, 54 GaApp 213. 
a. Ga —Sullivan v State, 86 S E 
287, 17 GaApp 122 
19 C.J. p 802 note 22 
3. Tex —January v State, 146 S W. 
555, 66 Tex Cr 302—Clinton v 
State, 142 SW 591. 63 Tex Cr 446. 
4L Ala.—Frederick v State, 138 So. 

426, 24 Ala.App 569. 

5. Ky—Mullins v Commonwealth, 
263 S.W 350, 203 Ky. 790. 
Bvldence held solBcient 

Evidence held such that defendant 
was not entitled to a directed ver¬ 
dict on the grround that there was 
an absence of evidence tending to 


prove that he was drunk—Mullins 
V Commonwealth, 263 S W 350, 203 
Ky 7‘JO. 

6. Ky —Russell v. Commonwealth, 
28 SW2d 732. 234 Ky 544. 

7- Ala—Pettus v State, 159 So. 502, 
26 Ala App. 347. 

8. Zustmctlon. held not erroneons 

In a pros«*cution for public drunk¬ 
enness, a charge that, if deftndant’s 
intoxication was caused by the use 
of intoxicating wines, beers, liquors, 
or opiates, and was made manifest 
in any manner provided by statute, 
defendant might be found guilty, 
was not erroneous, as stating the use 
of intoxicating wines, etc, to be 
sufficient, when the law contemplates 
the exeq^sive use thereof —Harris v. 
State, 103 S E. 715, 25 Ga.App 398. 

9. Tex—January v. State, 146 S W. 
555, 66 Tex.Cr. 302. 

10. Tex—January v. State, supra 

11. Tex—Wood V. State. 70 S W.2d 
436, 126 TexCr. 144. 

19 CJ. p 803 note 26. ] 
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Instructions held not erroneous 

liclative to thf difinition of Hit 
word “drunkt lines*-”—lJ\iom \ 
Stale, 73 S W 2d 854, 126 Tex Cr 

640. 

12. Tex—Wood v State, 70 S AV 
2d 436, 126 TtxCr 144. 

19 CJ. p 803 note 27. 

13. Tex —Murrey v State, 87 S AV 
349, 48 TexCr 219. 

14. Tex—Clinton v. State, 142 SW 
591, 63 TexCr. 446 

15. Vt—In re Rogers, 55 A. 661, 76 
Vt 329. 

19 C J. p 803 note 32. 

Repeal 

KySt 5 1319, as far as It related 
to punishment for drunkennes.^’. was 
repealed by Prohibition Arts implied¬ 
ly, if not expressly —Burden v Hen¬ 
drix, 266 SW. 493, 205 Ky. 167. 

16. Vt. —Ex parte Bowers, 66 A. 713, 
80 Vt. 176. 
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punishment expressly provided thercby.^^ In de¬ 
ciding what punishment should be imposed in a 
case of drunkenness the court should, within the 
limits of the discretion vested in it by the control¬ 
ling statute, take into consideration whether it is 
a first offense and the circumstances attending the 
crime.l* The power of the court to modify a sen¬ 
tence in furtherance of justice may be exercised 
in cases of conviction for drunkenness.^^ 

Peace bond. It is improper, in the absence of 
a statutory provision therefor, to require a person 
convicted of drunkenness to execute a peace bond .20 

Mittimus. A mittimus should correctly describe 
the offense of which accused was convicted 
However, accused is not entitled to release be¬ 
cause the mittimus is defective, since it is the right 
and duty of the court to issue a new mittimus to 
carry the sentence into effect.22 It has been held 
th.it a w^'lrrant of commitment for the statutory 
offense of intoxication is not insufficient because 
the word “drunkenness” is used instead of “intoxi¬ 
cation.”23 

(8) Compelling Defendant to Disclose 

Under some statutes a person convicted of drunken¬ 
ness may be compelled to disclose whence and from whom 
he obtained the liquor. 

Under the statutes in some jurisdictions, a per¬ 
son arrested for drunkenness may be compelled to 
disclose whence and from whom he obtained the 
liquor which intoxicated him.24 

b. The Grime of Being a Drunkard 

(1) Indictment 

(2) Evidence 

(3) Trial 


(1) Indictment 

In general an Indictment, Information, or complaint 
is sufficient which charges the offense in the words 
of the statute. 

As a general rule it is sufficient if the indict¬ 
ment charges the offense in the words of the stat- 
utc.25 Thus, It is sufficient to use the term “drunk¬ 
ard,” “common drunkard,” or whatever term is 
used in the statute to designate the offense,26 and 
it is not necessary to allege specific instances of 
drunkenness, nor the frequency of its repetition, 
nor the effect on the physical or mental state of 
accused ;27 but a complaint which alleges that on 
a certain day defendant “was and is a common 
drunkard, having been, at divers days and times” 
since said day, drunk and intoxicated by the volun¬ 
tary and excessive use of intoxicating liquors, 
charges that defendant was a common drunkard on 
the day named only and is insufficieiit.28 

Where several acts constitute offense. Where 
an offense is such in its nature that it can, or must, 
be committed on two or more days, yet all that is 
done may be deemed in law as amounting to but 
one offense, the complaint may either pursue the 
fact and allege it to have been done in its parts on 
more days than one, or wholly on one.29 

(2) Evidence 

Accused IS entitled to the general presumption of 
innocence The evidence admitted must be relevant to 
the offense charged its weight and sufficiency is de¬ 
termined according to the rules applicable in criminal 
prosecutions generally. 

Accused is entitled to the general presumption 
of innocence of the charge preferred ,20 l)ut in a 
prosecution for being a common drunkard there v 
no affirmative presumption that a person was sobt 
on days as to which no evidence is offered .21 In® 


17. Ala—^Howell v. State, 165 So. 
.SCO, 27 AlaApp. 77. 

XSrror to exceed 

Under statute making punishment 
lor fit unkenne'^s sixtv days' \rork 
on the roads, a sentence of six 
months’ work on the roads for drunk¬ 
enness was error—State v. Phillips, 
115 SE 893, 185 N C. 614. 
Imprisonnient 

AVhc re the statute provides for the 
imposition of a fine, only the court 
cannot punish by imprisonment — 
Howell V. Slate, 165 So 869, 27 AJa 
App 77. 

18. Tenn —Cason v State, 23 S W.2d 
665, 160 Tenn 267. 

Circamstances to consider 

One who endangers the life of oth- 
eis while intoxicated, disturbs a 
public gathering or uses vile and ob¬ 
scene language particularly In the 


presence of ladies, should receive 
greater punishment than one found 
in this condition in an isolated place, 
and who is not disturbing any one — 
Cason V. State, supra. 

19. N.T —People V Mulkins, 54 N 
TS 414, 25 Mist 599 

Okl—Porter v. State, 1 P 2d 790, 51 
OklCr 287. 

20. Ky—Morgan v Commonwealth, 
259 SW. 46, 202 Ky 211. 

21. Vt —In re Rogers, 55 A. 661 
75 Vt. 329 

19 CJ p 803 note 34 

22. Vt—In re Rogers, supra 

23. Iowa—Smith v. Bigelow, 19 
low'a 459 

24. Vt —In re Irish, 25 A. 435. 64 
Vt. 376. 

19 C.J. p 803 note 38. 


P- 

25. RT—Stale v Kelly, 12 R I. 'nd 

19 C J p 803 note 44. an- 

26. Mass —Commonwealth v. F in- 

99 Mass 4 90 It — 

19 C J p 803 note 45 itoni. 

Argumentative allegation, t* 
person is a c ommon drunkardor Co 
sufficient—Commcmwealtn v S. 110 , 
nev, 5 Gray, Mass S.*!—C 

wealth V Boon, 2 Giay, Ma* 


27. Ala —State v Savage, ig not 
80 Ala. 1. 7 BRA 426 3 at the 

Tex—Trigg v. State, 4 9 0 


28. Mass —Common weal t’ 
99 Mass 499 
19 CJ p 804 note 47 


jh Lex. 


29“. R I.—State V Kelly, 


30. Mass —Commonwea 

mee, 112 Mass 285. ^ 

31. 

mee, supra. 


frequently 

_ indicate that 

Mass —Commonws^^jj^j 
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prosecution for being a common drunkard, where 
the complaint alleged that on a day specified “de¬ 
fendant was and is a common drunkard,” etc., the 
evidence must be confined to the acts of defend¬ 
ant on the day spccified.^^ 

Weight and sufficiency. The rules governing the 
weight and sufficiency of evidence in criminal 
prosecutions generally, considered in Criminal Law 
§§ 900-926, are ordinarily applicable in prosecu¬ 
tions for the offense of being a drunkard.^3 

(3) Trial 

If there is substantial evidence of the offense charged 


its sufficiency is for the Jury. On submission of the 
case the court must properly charge the jury. 

When there is evidence which tends to establish 
the fact that defendant was an habitual drunkard, 
its sufficiency is a question for the jury.^^ An in¬ 
struction that the presumption of innocence stands 
good against everything except what is specifically 
proved beyond a reasonable doubt sufficiently pro¬ 
tects one accused of being a drunkard as to his 
innocence on the days during a certain period in 
question in which he is not proved to have been 

intoxicated.35 


DRUNKENNESS. See Drunkards § 1 b. 

DRY. 

As a Noun 

In a particular connection, the term is used to 
designate a person who is opposed to allowing the 
sale of intoxicating liquorsa prohibitionist; in 
contradistinction to a “wet,” or antiprohibitiomst.2 

As a Verb 

To free from water, or from moisture of any kind, 
and by any means; to prepare and to expose to the 
sun or any heat in order to free from moisture.^ 

Phrases: ‘‘Dried fish,”^ “dried edible fruits, ”5 
and “dried fruit.”® 


As an Adjective 

In the vernacular, this terra means desiccated or 
free from moisture; but in legal use it signifies for¬ 
mal or nominal, without imposing any duty or re¬ 
sponsibility, or unfruitful, without bringing any 
profit or advantage.^ Colloquially, the word, when 
applied to a locality such as a county, town, or dis¬ 
trict, is intended to designate that in such places the 
sale of intoxicating liquors is prohibited by law ® 
Dry goods. In a commercial sense, textile fabrics, 
cottons, woolens, linens, silks, laces, etc.;® cloths,^® 
such as are sold by linen drapers, mercers, etc., in 
distinction from groceries.^! The term has been 
compared with “textile fabrics.”^^ 

Other phrases: “Dry cleaning apparatus,”!^ 
“dry cleaning business,“dry-craeft,”^® “dry 
dip,”i® “dry exchange,”^'^ “dry ice,”i® “dry materi- 


^32. Mass—Commonwealth v. Foley, 
99 Mass. 499 

33 C.J. p 804 note 60. 

gl. Mass—Commonwealth v. McNa- 
tpiee, 112 Mass. 285. 

(C.J. p 804 note 49. 

35. Vt.—State v. Pratt, 34 Vt. 323. 


6 Mass.—Commonwealth v. McNa- 

1 . r>«ate, 112 Mass. 285. 

2. InJiaiack L.D. 

® ‘ *1.—State V. Shumaker, 157 N. 

.9, 776, 200 Ind. 623, 58 A.L.R. 

3- U.S 

^ _u. s. v. Trinidad Asphalt 

4 . U.S CN.Y., 77 F. 609, 610. 

App. 41 ^ g ^ ^2 ct Gust. 

5. U S.- 5, 416 

Cu8t.Ai)p g ^ Meyer Co., 12 Ct. 

6. U S.—124, 125. 

y., 69 F. „,.^ljjjger v. U. S , C C N. 

7 . Black Li 


8 . 




Ga —Ros ^ 


1 Ga.ApP 
Iowa.—W o 
451. 462. 121 


e V. State, 58 S E 20, 21, 
C96. 

od v. Allen, 82 N.W. 
Iowa 97. 


10. Ont —Reg. v. Bassett, 12 Ont. 
51. 54. 

19 C.J. p 817 note 13. 

11. La.—Levy v. Friedlander, 24 La. 
Ann. 439, 441 

Scope affected hy local usage 

(1) Under some circumstances, it 
has been held that, according to the 
usage of the locality, the term is 
restricted to shelf goods, bolt goods, 
dress goods, calicoes, and flannels 
—in other words, all piece goods— 
and that notions, clothing, hats, and 
caps are not included in that term 
—Wood V. Allen, 82 N W. 451. 462, 
111 Iowa 97. 

(2) Under other circumstances, it 
may be extended to include boots and 
shoes, or hats and caps—Bassell v 
American F. Ins. Co., C C Va, 2 P 
Cas.No.1.094, 2 Hughes, 631, 537. 

12. Iowa—Wood V. Allen, 32 N.W. 
451, 462, 111 Iowa 97. 

13. U S.—Lever Bros Co v. But¬ 
ler Mfg Co, Cust & rat.App., Ill 
F.2d 910, 911. 


14. Ky.—^Ware v. Ammon, 278 SW 
593, 696, 212 Ky. 162. 

15. Beflned 

“Witchcraft; magic."—Black LD 

16. A dry or powdered preparation 
used for sprinkling on animals inlect- 
ed with lice and other vermin — 
Ungles-IIoggette Mfg Co v Farm¬ 
ers’ Hog & Cattle Powder Co , Neb, 
232 F 116, 117, 146 CCA 308 

17. Xn Bnglish law 

"A term formerly in use, said to 
have been invented for the purpose 
of disguising and covering usury, 
^Something being pretended to pass 
on both sides, whereas, in truth, 
nothing passed but on one side, in 
which respect it was called ‘dry.* ’’— 
Black LD 

18. Solid carbon dioxide 

U S —Carbo-Frost v. Pure Carbonic, 
CCA.Mo., 103 F.2d 210, 213. 
Nature and gnalitlee disonssed 

“Dry ice is carbon dioxide, or CO 2 . 
In solid form At ordinary tempera¬ 
tures, it IS in a gaseous state, but, by 
applying pressure It may be liquified 
I and, in turn, solidifled, whence comes 
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al^”i9 “dry-multures,”20 refuse,”21 “dry 

rent,”22 “dry rot,”23 “dry vote,”24 and “dry wasli.”25 

Still other phrases, discussed elsewhere, are listed 
in the subjoined note.26 

D.S. and !D.S.B. Sec Abbreviations 1 C.J.S. p 276 
note 5. 

DUAL. 

Phrases: “Dual [or double] assessment” see the 
C.J.S. title Taxation § 42, also 61 C.J. p 140 note 47 
-p 141 note 54, “dual business, ”27 “dual cajiacity 
doctrine” sec the C.J.S. title Master and Servant 
§ 332, also 39 C.J. p 589 note 2-p 592 note 12, “dual 
citizenship” see Citizens § 2, “dual nationality,”28 
and “dual organization.”29 

DUALIN. The trade-name of an explosive com- 
pound.20 


DUARCHY. A form of government where two 
reign jointly.31 

DUAS UXORES EODEM TEMPORE HABERE 
NON LICET.32 

DUBIO. In Spanish law, that which is in doubt and 
which it is proposed to resolve; used most frequent¬ 
ly in ecclesiastical tribunals.23 

DUBITAN8 and DUBITANTE. The present par¬ 
ticiple of the Latin verb “dubito, dubitare” to 
doubt translated literally “doubting.” Affixed 
in law rejxirts to a judge’s name to signify that he 
doubts the correctness of a deeision.^s As indicat¬ 
ed in the note, other parts of the verb are similarly 

employed.3 6 


the product known by the trade-name 
‘Dry Ice ' It has a temp^•rature ot 
one hundred ten deprees Fahrenheit 
below zero At normal temperatures, 
dry ice changes fr<im solid to pas, 
and increaaint^lV so w'hen placed in 
water and agitated In transition 
from solid to gas its volume im reus¬ 
es flve hundred times, and, when con¬ 
fined, as In a bottle. th<* pressure ex¬ 
erted naturally increases, and, if the 
container cannot withstand the ex¬ 
pansion, It must hurst Because of 
its low temperature, drv ice will 
cause frostbite if part of the body is 
exposed to it for any length of time “ 

■—New York Fskimo pie Corporation 
V UataJ. CCAPa, 73 F 2d 184, 185. 
Id. Defined 

A term used In construction con¬ 
tracts meaning material in which the 
work can be reasonably done with 
horses and teams without their mir¬ 
ing—Kinser v. Barnes, 118 111 App. 
471, 475. 

2(X. Xn Scotch law 

“Corn paid to the owner of a mill, 
whether the pa>ers grind or not.”— 
Black LD. 

21. What term inclndea 

The term when applied to city gar¬ 
bage includes ashes and all rubbish 
accumulated in private houses, 
stores, market houses, and like plac¬ 
es.—California Reduction Co, v. San¬ 
itary Reduction Works, Cal, 26 S Ct. 
100, 104, 199 US. 306, 60 L Kd. 204. 

22. Defined 

“Rent seek; a rent reserved with¬ 
out a clause of distress ”—Black L D. 

23. A rapid decay of timber by 
which Its substance is converted into 
a dry powder, or a decay affecting 
timber, destroying it.—Page v. Defoe, 
24 Ont. 569, 573. 

24. Defined 

“When a proposition is carried at 
an election in favor of prohibition 
of the sale of intoxicating liquors.”— 


Newcastle v. Scott. 101 S W. 944, 948, 
125 Ky, 545. 

25. A natural depression in the 
gronnd, below a dam, which original¬ 
ly constituted a continuation of the 
gulch, forming with it a natural 
drainage for the country above — 
Howell V Big Horn Basin Coloniza¬ 
tion Co.. 81 P. 757, 786, 14 Wyo 14, 

25. 1 L.RA,NS., 596 

26. “Dry area” see Area 6 C J S p 
332 note 42 1 in Pocket Parts 
“Dry dock” and "Dry dockage” see 

the C J S title Wharves S 1. also 
19 CJ. p 817 notes 7-10 
“Dry gallon” see the C J S. title 
Weights and Measures § 1, also 19 
C J. p 817 note 11. 

"Dry gas” or “dry natural gas” see 
the C J S title Mines and Minerals 
§ 3, also 40 C.J p 752 note 14 
“Dry mortgage” see the CJS title 
Mortgages S 3, also 19 C J p 818 
notes 16, 17. 

“Dry, naked, passive, or simple trust” 
see the C.J S. titles Trusts $ 17, 
also 65 C J. p 227 notes 8, 9, and 
Wills fi 1006. also 69 C.J. p 695 
note 1. 

“Dry oil” see the C.J S. title Mines 
and Minerals § 3. and as another 
name for “clean oil” see Clean 14 
CJS p 1197 note 12. 

“Dry presumptions” see the C.J S. 
title Kvidcnce § 114, also 19 C.J. 
p 818 note 18. 

“Dry receivership” see the CJS 
title Receivers S 2, also 53 C.J. p 
18 notes 30, 31. 

“Dry weight” see the CJS. title 
Weights and Measures § 1, also 19 
C.J. p 818 note 23. 

27. Defined 

A business having units of a sub¬ 
stantial separateness and complete¬ 
ness, such as might be maintained as 
an independent business and capable 
of producing a profit in and of them¬ 
selves.—Maxwell v. Kent-Coffey Mfg. 
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Co., 168 SR. 397. 399, 204 N C. 365, 
00 A LR 476. 

^'AEiiltlform boBiness” equivalent 

N C —Maxwell v. Kent-Coffey Mfg 
Co., supra. 

“Unitary business** contrasted 

N.C.—Maxw'ell v. Kent-Coffey Mfg 
Co., supra. 

28. Claims to allegiance 

The term refers to the fact that 
two states make equal claim to the 
allegian( e of an individual at the 
same time—Perkins v. Elg, App DC., 
307 U S 325, 59 S Ct. 884, 894, 83 L. 
Ed 1320. 

By birtb or parentage 

"Thus, one State may claim his 
allegiance because of his birth within 
Its territory, and the other because 
at the time of his birth m foreign 
territory his parents were its na¬ 
tionals.”—Perkins v. Elg, supra 

29 . Rival organization implied 

In a particular connection, it has 
been said that the term ordinarily 
implies that there is a rival or op¬ 
posing organization in the field, and 
docs not attribute to it or to its man¬ 
agement any conduct or status in- 
juiious to its reputation or credit — 
National Variety Artists v. Mosc onl, 
9 N.Y S 2d 498, 500, 169 Misc 982 

30. U S—Daflin & Rind Powder Co 
V. Burkhfirdt, Mass., 97 U S. 110, 
111, 24 LEd. 973. 

31. Black L D. 

132. A maxim meaning “It is not 
law ful to have two wives at the 
same time.”—Black L D 

33. Escriche Diccionario 

34. Andrews Datin-English Lex 
35- Black L.D. 

36. Dubitatur 

It is doubted; a word frequently 
used in the reports to indicate that 
a point is considered doubtful —Black 
L.D, 
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DUCAT. 

A foreign coin, varying in value in different coun¬ 
tries, but usually worth about $2.26 of our money. 

DUGATUS. In feudal and old English law, a duchy, 
the dignity or territory’ of a duke.^s 

DUCES TECUM. Latin, literally “You bring with 
you,” or “Bring with you.” The name ot a certain 
species of writs, of which the sub])(rna duces tecum 
is the most usual, requiring a partv wdio is sum¬ 
moned to ajipear in court to bring with him some 
document, piece of evidence, or other thing to be 
used or inspected by the court.^J^ 

DUCHY COURT OF LANCASTER. See Courts § 
11 note 83. 

DUCHY OF LANCASTER. Those lands which for¬ 
merly belonged to the dukes of Lancaster, and now 
belong to the crown in right of the duchy. The 
duchy is distinct from the county palatine of Lan¬ 
caster, and includes not only the county, but also 
much territory at a distance from it, especially the 
Savoy in London and some land near Westmin¬ 
ster.^® 

DUCKING STOOL. As synonymous with "castiga- 
tory” see 14 C.J.S. p 26 note 92, and “cucking stool” 
see 25 C.J.S. p 19 note 2. 


DUCROIRE. In French law, gpiaranty, equivalent 
to “del credere.”4l 

DUD A. In Spanish law, doubt.^2 

DUE. 

In Gteneral 

Derived from the Latin verb “debeo” indirectly 
through the French “du,”'*^ and said to be from 
the same root as “duty.”^^ It has many definitions, 
or a variety of meanings,^influenced largely by the 
connection in -which it is used, and, while it has 
been the subject of many decisions by the courts, 
no general rule of interpretation can be safely stat¬ 
ed therefrom ^6 It may, on the one hand, express 
the mcie fact, or the state, of indebtment, as an 
equivalent simply of “owing;” or, on the other 
hand, it may refer to the time of payment, indicat¬ 
ing that the obligation is inimediatelv enforceable, 
and is then an equivalent of “payable.”^^ ]t has 
been said that there is a practical, if not a theoret¬ 
ical, unanimity of judicial opinion in giving to the 
word this double meaning.^s 

As a Noun 

—^In the Singular. Observing the twofold sig¬ 
nification above given, “due,” as a noun, has been 
defined, in its broader sense, as meaning that -which 
any one has a right to demand, or which may be 
justly claimed;^® that which belongs or may be 
claimed as a right,that which is owed,^! that 


DuUltavlt 

DoubtecI or he doubted, as “Vaugh¬ 
an, C J , dubitavit.”—Black L D. 

37. Black L. D. 

38. Black L D. 

39. Black L D 

See also the CJS title Witnesses § 
25, and 70 CJ p 48 notes 14, 15. 
Duces teenm licet langoldtis 

Literally “Bring with you, al¬ 
though sick ” Tn practice, an an- 
< lent writ, now obsolete, directed to 
the sheriff, upon a return that he 
could not bring his prisoner without 
danger of death, he being “adeo lan- 
guidus,” (so sick,) whereupon the 
court granted a habeas corpus in 
the nature of a duces tecum licet 
languidus—Black L D. 

4a Black L.D. 

41. Bla«k LD 

“Del citdere” defined see 26 CJS. 
p 687 notes 19-21 

42. Escrithe Diecionario. 

43. N.Y —Leggett v Sing Sing 

Bank, 25 llarb 326, 332. 

t 44. Iowa.—Ilawkeye Securities Fire 
ai Ins Co. V. 'Inited Inv Co., 261 N. 
W. 874, 875, 217 Iowa 644. 


45. Ill —Elkins v. Wolfe. 44 Ill.App. 
376, 380 

Me —Amoy v. Augusta Lumber Co , 
148 A 687. 689, 128 Me 472. 

SD—Oasareto v Johnson, 260 NW 
705, 707, 63 S D. 460, citing Corpus 
JnrlB. 

46. Me— Amey v. Augusta Lumber 
Co, 148 A. 687, 6S9. 128 Me 472 

Md —Edelen v. First Nat Bank of 
Hagerstown, 116 A. 602, 603, 139 
Md 422, citing Corpus Juris. 

SD—Casaretu v Johnson, 260 N W. 
705, 707, 63 S D. 460, citing Corpus 
Juris. 

Tex—Oden v. Gates, 24 S.W.2d 381, 
382, 119 Tex 76 

Wash —State ex rel McCullough v. 
City of Seattle, 102 P. 770, 771, 53 
Wash 655. 

47- Me—Amey v. Augusta Lumber 
Co., 148 A. 687, 689, 128 Me 472 
N.J —Casperson v. McNeill, 160 A. 

380, 381, 110 N.J.Eq. 369. 

The two senses exemplified 

“Thus, in the latter sense, a hill 
or note is often said to be due, when 
the time for payment has arrived 
In the former sense, a debt is often 
said to be due from a person, when 
he 18 the party owing It, or primarily 


bound to pay, whether the time for 
payment has or has not arrived “ 
US—U S V. Bank of North Caro¬ 
lina, NC, 6 Pet. 29. 36, 8 L Ed 
308 

Mo —Swanson v. Spencer, 163 S W. 
285, 286. 177 Mo App 124. 

48. Mo—Swanson v Spencer, supra. 
19 CJ p 818 note 34 la]. 

49. Ohio —Rider v. Fntchey. 30 N. 
E 692, 694, 49 Ohio St. 285, 15 L. 
RA 513 

Similarly expressed 

(1) "That which any one has a 
right to claim"—Crabtree v Dawf»on, 
83 S.W. 557, 561, 119 Ky 148, 115 Am. 
SR 243, 67 LR.A..N.S, 565 

(2) “That which can justly be re¬ 
quired "—Clarke v Tyler, 30 Gratt. 
134, 139, 71 Va 134, 139. 

Sa Ohio —Rider v. Fritchey, 30 N. 
E. 692, 694, 49 Ohio St. 285, 15 L 
R A. 51.3—Davis v Eyler, 174 N E 
360, 361, 37 Ohio App. 210. 

51. Ky—Crabtree v Dawson, 83 S 
W. 657, 561, 119 Ky 148, 115 Am. 
SR 243. 67 LRA.,NS, 665. 

19 CJ. p 822 note 40. 

Similarly expressed 

(1) “That which is due or owed.”— 
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vihich custom, statute, or law requires to be paid,®2 
that which ought to be paid or done to or for an¬ 
other, what may be demanded, or whatever cus¬ 
tom, law, or morality requires to be done;^^ that 
which law or justice requires to be paid, or done 
hence a dcbt,^^» a debt ascertained and fixed, al¬ 
though payable in the future,^® an indebtedness, a 
simple ind(*btedness without reference to the tune 
of pavinent;^’^ a liability matured or unmatured 
an existing obligation or indebtednessan exist¬ 
ing obligation to pay either in the present or fu¬ 
ture a legal charge, fee, toll, tribute or the 
like;®i a right, j‘ust title, or claim *,62 also the duty 
of paving what is owed, 62 or the unpaid purchase 
I)rice.64 

In its narrower sense, the noun has bemi defined 
as meaning a debt immediately pajable;®^ a debt 
matured ;66 a debt, when the money has become 
payable, so that suit will he on it presently *,67 a 


debt which is enforceable.®8 

The word has been held equivalent to “debt” see 
26 C J.S. p 6 note 68; and has been distinguished 
from “arrears” see 6 C.J.S. p 566 note 82, “demand” 
see 26 C.J.S. p 6 note 75, and “ind(*btedness.”69 

-^In the Plural. The w^ord is one of general sig- 

iiiticance, and includes all contractual obligations, 
and may embrace danuig<*s for toits, as distin¬ 
guished fiom liabilities for torts.76 Applied to 
clubs and other memberslup corporations, the mean¬ 
ing of the word is sett led,7i and has reference to 
the sums paid by the members toward the support 
of a societv.72 Whether the annual green fees ex¬ 
acted from members of golf clubs are included wuth- 
111 the term depends on the nature of the membcVs 
privileges and obligations in the particular case, 
such fees being included in the term in some in- 
stances,72 and not in others also the term has 
been held not to incdude involuntary iiayments at- 


Davis V Evlor. 174 NE 360, 361. 37 i 
Ohio App 210 I 

(2) “That which one ouc*^ “—Bueh- 
ler V riercc, 67 NK 573, 175 NY 
261, 267 

52. M(1 —Fecser v Fecser, 50 A 406, 
03 Md 716. 

19 CJ p 822 note 43 

53. La —S Gumbol Realty & Sc- 
curil\ Co V L Fcibleman & Co. 
161 So 627. 620, 1S3 La 68.") 

Ohm—Rider v Fntchev 30 NE 602, 
601. 40 Ohio St 285, 291, 15 LRA 
51 1 

10 CJ p 822 notes 46, 47, 55. 
Similarly expressed 

(1) “That which one contracts to 
pay, or do. to or for another “—Da¬ 
vis V. Eylcr 174 N E 360, 361, 37 
Ohio App 210. 

(2) “That which one outjht to pav 
or do to or for another "—Buehler v 
Pierce, 67 N E. 573, 175 N Y 264, 267. 

(3) “What ought to be paid " 

Conn —Ransom v Bidwell, 93 A 134, 

135, 89 Conn 137. 

N.J—Smith V. Weaver, 66 A 941, 942, 
75 N J Law 31. 

(4) “That which is justly owed”— 
Smith V Miller, 237 N W. 829, 831, 
58 SD. 670. 

54. Neb.—Cornell v. Maverick L & 
T. Co , 144 N.W. 1072, 1074, 95 Neb 
15. 

N J —Rverson v. Boorman, 8 N J Eq 
701, 705. 

S.D —Casareto v. Johnson. 260 N W 
705, 707, 63 S D 460—Smith v Mil¬ 
ler, 237 NW 829, 831, 58 S D 570 
19 C J. p 822 note 44 

55. N.Y —Leifgett v. Sing: Sing 
Bank, 25 Barb 326, 332. 

Ohio —Davis V. Eyler, 174 N E 360, 
361, 37 Ohio App. 210. 

56. Mich —Putze v. Sag^inaw Valley 


Mut F Ins Co, 86 NW 814, 94 
NW 191 192. 132 Mich 670 

Similarly expressed 

(1) “An absolute existing debt”— 
Smith V Marker, 90 S.W 611, 613, 
6 IndT 213 

(2) “A debt justly subsisting or 
outstanding? ”—Ft rrm v Chambers, 
117 P 994, 905, 51 Colo 368 

(3) “A present debt, althou|?h not 
p.ayable then”—Adams v Clarke, 14 
Vt 9. 13 

57. N J —Scudder v Scudder, ION 
JLaw 340. 345. 

19 C J p 823 notes 67, 68. 

58. Okl —Mason v At kley, 152 P. 
816, 847, 52 Okl 157. 

59. Wis—Wjrnanv Kimberlv-Clark 
Co, 67 NW. 932, 933, 93 Wis 554 

Similarly expressed 

(1) "An existing obligation” 

US—Loewe v Union Savingrs Bank, 
DC.Conn. 230 F 303, 306 
Conn —Sand Blast File Sharpening 
Co. v. Parsons, 7 A. 716, 717, 54 
Conn. 310. 

(2) “An obligation or duly imposed 
by law ”—In re McGuire, D C Ala , 
132 F. 394, 396 

GO. Conn — Ransom v Bidwell, 93 A. 

134, 135, 89 Conn 137. 

Similarly expressed 

(1) “An existing obligation, wheth¬ 
er the time for payment has arrived 
or not ”—Mason v, Ackley, 152 P. 846, 
84 7, 52 Okl 157. 

(2) “An obligation to pay, either 
present or future ”—Buehler v 
Pieice. 67 N.B 573. 574. 175 NY 264 

(3) “An existing indebtedness 
without reference to the day of pay¬ 
ment “—Swanson v Spencer, 163 S 
W 285, 286, 177 Mo App 124 

61. La—S G umbel Realty & Secun- 

573 


ty Co v Ij Feibleman & Co. 164 
So 627, 629, 183 La 685 

62. Ohio—Rider v Fntchev 30 N 
E 692, 694, 49 Ohio St 285, 15 L. 
n \ 513 

63. US—In re McGuire, DC Ala 
132 F 394, 395, reversed on other 
grounds 134 F 72, 67 CCA 198 

64. Neb—T^awton v Fonner, 80 N. 
W 808, 809, 59 Neb 214 

65. U S —U S V Bank of North 
Carolina, N C., 6 Pet. 29, 36, 8 L. 
Ed 308 

19 CJ p 822 note 60. 

66. Ohio—Yocum v Allen, 50 N E. 
909 910, 58 Ohio St 280 

67. Mich—I'utze v Saginavr Valley 
Mut F Ins Co. 86 NW 814, 94 
NW 191, 192, 132 Mich 670 

68. Mass —In re Hubbard, 69 N E. 
349. 350, 185 Mass 22 

69. Ohio—Yocum v Allen, 50 NE 
909, 910, 58 Ohio St 280 

70. U S —^AVhitman v Oxford Nat 
Brink. 20 set 477. 478, 176 US 
559, 562, 44 L Ed 587 

19 CJ p 832 note 5 

71. N Y —Thompson v Wyandanch 
Club, 127 NYS 195, 200, 70 Misc. 
299 

72. Iowa—Jefferson County Farm 
Bureau v Sherman, 226 N W 182. 
185, 208 Iowa 614 

Mo —State v Vandiver, 111 S W 911, 
917, 213 Mo 187, 210, 15 Ann Cas. 
283 

19 CJ p 832 note 7. 

73. US.—Foran v McLaughlin, C C. 

A Cal, 59 F2d 158, 161—Hardt v 
McLaughlin, D C Pa , 25 F Supp 

684, 686 

74. U S —^Winchester Country Club 
V. White, D C Mass , 30 F Supp 7 42, 
143—Philadelphia Cricket Club v. 
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tempted to be enforced on penalty of losing char- 

ter.75 

The word has been held equivalent to “contribu¬ 
tions” see 18 C.J.S. p 1 note 5; and has been com¬ 
pared with, or distinguished from, “assessments” 
see 6 C.J.S. p 1025 note 42, “debts” see 26 C.J.S. 
p 6 note 76, “fees,”'^® “sub&crii)tions,”'^7 and “pay¬ 
ment of premiums at a flat rate.”*^* 

As used in a constitutional provision relating to 
the superadded liability of corporate stockholders 
see Corporations §§ 654-656. 

Phrases: “Dues and demands,”*^® “dues or mem¬ 
bership fees,”S0 “membership assessment or dues,”*l 
and “public dues.”®^ 

As an Adjective 

-^Primary Use. According' to the consensus of 


judicial opinion, the word has a double meaning: 
(1) That the debt or obligation to which it applied 
has by contract or operation of law become imme¬ 
diately payable, (2) a simple indebtedness, without 
reference to the time of payment, in which it is 
synonymous with “owing,” and includes all debts, 
w’hether payable in pra'senti or in future.Jn jts 
larger sense the word is often used to cover liabili¬ 
ties matured and unmatured, or as importing an 
existing obligation, whether the time of payment 
has arrived or not,*^ not necessarily an obligation 
presently payable or liquidated, nor even beyond 
the reach of deteat by condition subsequent.®^ 

Observing the same distinction above indicated, 
the Avord, as an adjective, has been defined, in its 
broader sense, as meaning capable of being justly 
demanded, or justly claimed;®® indebted;®"^ indebt¬ 
ed Avithoiit reference to the time of payment;®® 
owed or owing;®^^ and has been defined, in its 


U S. DC.Pa. 30 FSupp 141, 142— 
Williamson v. U S. DCNC. 12 
F Supp 26. 28—Baltimore ('’ountry 
Club V U S , D C Md , 7 F Supp 
607. 608 

75. NY—Kiowa Council. No 147, 
Degrree of Pocahontas of New York 
State of I O R M V Great Coun¬ 
cil of New York. Degree of Poca¬ 
hontas of I O R M, 228 NYS 
256, 259, 132 Misc 106 

76. N.Y.—In re Monroe Chapter, No. 
57, O E S . 228 N Y S 248. 2.55, 
132 Misc 109—Thompson v Wy- 
andanch Club, 127 NYS. 195, 200, 
70 Misc 299 

77. Not synonsrmoiui 

Iowa—Blume v Crawford County, 
250 N.W 733, 736, 217 Iowa 545, 92 
A.LR 757 

78. Mo —Bondurant v. Brotherhood 
of American Yeomen, App , 199 S 
W 424, 426. 

79. Ind—Slate V Flynn, 69 N E 159, 
164, 161 Ind .554 

8CK U S —Wild Wing Lodge v. 

Blackhdge, C C A 111 . 59 F 2d 421, 
422—Ardsley Club v Durey, D 
CNY, 40 F2d 293, 294—Weld v. 
Nichols, D C Mass , 9 F 2d 977— 
Hardt v McLaughlin, D C Pa, 25 
F Supp 684, 685. 

81. U S —Denniston v. U. S., D.C 
Ala, 23 F Supp 305, 308. 

83. Ky. — Anderson v. Thompson, 10 
Bush 132, 136 

83. Conn — Booth v. Booth & Bay- 
liss Commercial School, 180 A 278, 
279, 120 Conn 221, 99 A.L R. 1617. I 

Iowa.—Hawke>e Securities Fire Ins j 
Co. V. United Inv Co., 251 N.W 
874, 875, 217 Iowa 644, quoting Cor¬ 
pus Juris. 

La —S. Gumbel Realty & Security 
Co V. L Feibleman & Co, 164 So. 
627, 629, 183 La. 685. j 


N J —Lobsen v Young. 122 A. 618, 
619, 99 NJLaw 28 
N Y —A Z A Realty Corporation 
V Harrigan’s Caf6, 185 NYS 212. 
222. m Misc 141 

Tex—Oden v Gates, 24 S W 2d 381, 
382, 119 Tex 76. 

19 C J p 818 notes 35, 36 

84, U S —Federal Trust Co v East 
Hartford Fire Dist, CCA Conn . 
283 F 05, 09—In re Duncan Const 
Co, DCWVa. 280 F 205, 207 

Conn—Calechman v Great Atlantic 
& Pacific Tea Co, 180 A. 4.50, 452, 
120 Conn 265, 100 ALR 302 
Ga—Pope V Matthews, 54 S E 152, 
154, 125 Ga 341 

Kan—^Wyandt v Merrill, 193 I» 366, 
S68. 107 Kan 66. 15 ALR 654 
N Y —Leggett v Sing Sing Bank, 24 
N Y. 283, 286—Hitchings v. Cen¬ 
tral Electrical Supply Co, 169 N 
YS 611, 613, 182 AppDiv 28 
S C —Ex parte Am« rican Fertilizing 
Co. 115 SE 236, 238, 122 .SC. 171 
19 C J p 819 notes 37 la], 38 [a]. 

“The word lezicogrraphioally de¬ 
notes an amount that has matpred, 
however, it is frequently employed 
in a broader sense to Include sums 
which have not yet matured ”—Bot- 
temiller v. Ball, 279 P. 542, 544, 130 
Or 255, 69 ALR 951 
May Import a promise to pay 

It has been said that the employ¬ 
ment of the word In a paper con¬ 
taining a direct acknowledgment of 
indebtedness in a specified sum Im¬ 
ports a promise to pay.—Locher v 
Kuechenmiest er, 98 S W 92, 97, 120 
Mo App. 701—19 C.J. p 820 note 55 
[a]. 

85. Conn —Calechman v. Great At¬ 

lantic & Pacific Tea Co , 180 A. 450, 
452, 120 Conn. 265, 100 A.L.R. 

302. 


86 . Ohio—Rider v. Fritchoy, 30 N 
E 692. 694, 49 Ohio St 285, 15 L R 
A 513 

Similarly expressed 

(1) “Justly due “—Ca*?areto v 
Johnson, 260 N W 705. 707, 63 S D 
460, citing Corpus Juris. 

(2) “Justly owed"—Cornfll v 
Maverick Loan & Trust Co , 114 N W. 
1072, 1074, 95 Neb 9. 

87. Ga—Avery & Co v Pope, 79 S 
E 946, 13 GaApp 743 

Pa—Salus v Curson, 28 l*a Dist 
462. 464 

19 CJ p 819 note 39 

8a US —Rumely v U S , C C A N 
Y, 293 F 532, 54 8 

Pa —Salus V. Curson, 28 Pa Dist 
462, 464 

89. US—U S v North Carolina 
Bank. NC. 6 Pet 29. 36, 8 L Ed 
308—Federal Trust Co. v East 
Hartford P’lre Dist, CCA Conn , 
283 F 95. 99 

Ark—Shaw v. Merritt, 279 SW 1016, 
1018, 170 Ark 338, quoting Corpus 
Juris. 

Conn —Parker, Peebles & Knox v El 
Saieh, 141 A 884, 888, 107 Conn 
545, 59 A L R 1424. 

Me —^Amey v Augusta Lumber Co , 
148 A. 687, 689, 128 Me 472 
N J.—White V Liskovsky, 3 A 2d 123, 
124, 17 N.J Misc 8 

Or—Central Oregon Irr. Co v. 
Young, 213 P. 782, 784, 107 Or 
39. 

Pa—Vogt V. Birch, 148 A. 906, 907, 
299 Pa 20—Salus v Curson, 28 Pa. 
Dist 462, 464 

S.D—Casareto v Johnson. 260 N.W. 
706, 707, 63 S D. 460. citing Corpuji 
Juris—Smith v Miller, 237 N W. 
829, 831, 68 SD 570. 

19 C.J. p 819 notes 40, 42. 
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broader sense, as meaning owing and unpaid;®® 
payable now or hereafter remaining unpaid.®^ 

In its narrower, but perhaps more frequently 
used, sense, ‘‘due’' has been defined as meaning ma¬ 
ture or matured;®® overdue;®^ owing and de- 
mandable;®® owing and immediately payable;®® 
payable;®7 presently payable;®® when legally en¬ 
forceable.®® 

Depending on the circumstances, the word has 
been held equivalent to, or synonymous with “ac¬ 
crued” see 1 C.J.S. p 763 note 54, “indebted,”! 
“owed,”® “owing,”® “payable,”^ and “remaining un¬ 
paid;”® and has been compared with, or distin¬ 
guished from, “accrued” see 1 C.J.S. p 763 note 67, 


“arrear” or “arrears” see 6 C.J.S. p 566 note 76, 
“delinquent” see 26 C.J.S. p 694 note 81, “earned,”® 
“in arrear” or “in arrears” see 6 C.J.S. p 566 note 
82, “indebted,”^ and “owning.”® 

-^Derived Use. In this sense, the word may mean 

according to rule or form,® adequate, sufficient, or 
requisite,!® appropriate, fit,!! fulfilling obligation,!® 
just and proper,!® lawful,!^ proper,!® ^ud suitable.!® 

-^In Phrases. 

Due influence. Proper and legitimate influence, 
honestly acquired.!*^ The term implies an influence 
operating within due and reasonable limits in de¬ 
termining a course of conduct,!® a yielding there- 


Slmllarly expressed 

(1) “Owine, althougrh not present¬ 
ly payable.”—Re Runyan, etc, Pac 

R. Co., 5 Ont.WR. 242, 244 

(2) "Owiner or owed as a debt ”— 

S. Gumbel Realty & Security Co v 
Li. Feibleman & Co., 164 So 627, 629, 
183 L.a 685. 

(3) "Owing- to”—In re McGuire, 
DC.Ala, 132 P 394, 395. 

Pa—Vogt V. Birch, 148 A. 906, 
907, 299 Pa 20 
19 C J. p 819 note 46. 

91- Iowa—Equitable L Ins. Co v 
Dos Moines Bd. of Equalization, 37 
N.W. 141, 142, 74 Iowa 178 
N.J.—Abclcs V. Guellck, 137 A 853, 
855, 101 N.J.Eq. 180—Les&ler v. 
Paterson Nat. Bank, 128 A. 800, 
801, 97 N.J Eq 396 

98. Pa—Vogt V. Birch, 148 A. 906, 
907, 299 Pa 20—In re Gillingham, 
69 A 809. MO, 220 Pa. 353 
19 C J. p 820 note 52. 

93. Ind —Center v. State ex rel. 
Berezner, 8 N E 2d 75, 79, 211 Ind 
659. 

Kan —Wvandt v. Merrill, 193 P. 366, 
368, 107 Kan. 66, 15 A L. R. 654 
WVa—Marstlller v. Ward, 43 SB. 
178, 182, 52 WVa. 74. 

94- Mich —Powler v. Hoffman, 31 
Mich. 215, 219. 

95- US—Twine v. Locke, C C.A.N. 
Y., 68 F2d 712, 714. 

Ill —Elkins V. Wolfe, 44 Ill App. 376, 
380 

NJ—Elz V. Perlman, 143 A. 648, 
649, 103 NJEq 425. 

96- Cal — ^Van Dorn v Couch, 64 P. 
2d 1197, 1199, 21 Cal App 2d 749, 
quoting Ciorpus Juris. 

Minn.—Gles v. Bechtner, 12 Minn 
279, 284. 

Similarly expressed 

"Owing and now payable ”—In re 
Desnoyers Shoe Co, Ill., 227 P. 16, 
18. 141 CCA. 570. 

97- Ariz —Southern Pac Co v. Mari¬ 
copa County, 107 P.2d 212, 216 

Ark—Shaw v. Merritt, 279 S.W. 1016, 


1018, 170 Ark 338. quoting Corpus 
Juris. 

Cal —Crowell v. Harvey Inv. Co , 17 
P.2d 189, 190, 128 Cal App 241 
Kan.—Wyandt v. Merrill, 193 P 366, 
368, 3 07 Kan. 66. 15 ALR 654 
La—S Gumbel Realty & Security 
Co. V. L Feibleman & Co , 164 So 
627, 629, 183 La 685. 

Me—Amey v. Augusta Lumber Co., 
148 A 687, 689, 128 Me. 472. 

N.J.—White V. Liskovsky, N J Sup , 
3 A 2d 123, 124, 17 NJ.Misc 8 
SD—Casareto v. Johnson, 260 NW 
705, 707, 63 S D. 460, citing Corpus 
Juris. 

Tex —Gulf Production Co v. Cruse, 
Civ.App , 258 S W 211, 212. 

19 C J. p 820 note 49. 

96. Ark—Shaw v. Merritt. 279 S W. 
1016, 1018, 170 Ark. 338, quoting 
Corpus Juris. 

19 C J p 820 note 51. 

Similarly expressed 

“Due moans having reached the 
date at i^vhich payment is required” 
Anz—Southern Pac Co. v Maricopa 
County. 107 P.2d 212. 216 
La—S Gumbel Realty & Security 
Co v. L Feibleman & Co., 164 So. 
627, 629, 183 La. 686. 

99. US.—Twine v. Locke, C C A N. 

Y., 68 F2d 712, 714. 

NJ—Etz V. Perlman, 143 A. 648, 549, 
103 NJEq 425. 

N.Y —Barnes v Arnold, 61 N.Y S 
85, 90, 45 App.Div. 314. 

Similarly expressed 

"When the time arrives in which 
payment is enforceable ”—Townsend 
v. Adams, 222 NW. 878, 880, 207 
Iowa 326. 

1. Eng—In re Stockton Malleable 
Iron Co, 2 Ch D. 101, 104, 45 L.J. 
Ch 168. 

2. Cal —Tomlinson v. Ayres, 49 P 
717, 718, 117 Cal 668. 

3- Iowa —^Hawkeye Securities Fire 
Ins Co. V United Inv Co, 251 N. 
W 874, 875, 217 Iowa 644—Tally 
V Brown, 125 NW 248, 249, 146 
Iowa 360, 140 Am S R. 282. 
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Neb —Miller v Jones, 290 N W. 467, 
470, 127 A.LR 646. 

46 C.J. p 1163 note 15 [a]. 

4k Kan —State v. Board of Com’rs 
of Shawnee County, 294 P 915, 919, 
132 Kan 233. 

Mo—Swanson v Spencer. 163 S.W. 

285, 286, 177 Mo App. 124 
Neb—Miller v Jones. 290 N.W 467, 
470, 127 A L.R. 646, quoting Cor¬ 
pus Juris. 

& Neb—Miller v Jones, supra, cit¬ 
ing Corpus Juris. 

6. Mo —Service Purchasing Co. v. 
Brennan, 42 S W 2d 39, 42, 226 Mo. 
App 110 

7. Mich —Cross v McMaken, 17 
Mich 511, 515, 97 Am D. 203 

8- Colo—Hendricks v. Julcsburg, 
132 P. 61, 63, 55 Colo. 59. 

19 C J p 819 note 42 [c]. 

“Owing” not synonymous 
Tex —Walker v Mann, Civ App., 143 
SW'.2d 162, 155. 

9. Burrill L D 

10. Md —^American Stores Co. v. 
Herman, 171 A 54. 58, 166 Md 312. 

11. Wis —^Winner v Hoyt, 32 N W. 
128, 133, 68 Wis 278. 

12. Ohio—Rider v Fritchey, 30 N. 
E 692, 694, 49 Ohio St. 285, 15 L.R. 
A. 513 

13. Ill —Elkins V. Wolfe, 44 HI App. 
376, 380. 

14. U S —U S V. Abolow, D C.N Y , 
14 FSupp 304, 308 

15. Ill.—Elkins V Wolfe, 44 Ill App. 
376, 380. 

Wis—Winner v. Hoyt, 32 N.W. 128, 
133, 68 Wis 278 

16. U S —U S V Abelow, D C N Y., 
14 F.Supp 304, 308 

17. Ill —Valbert v Valbert, 118 N. 
E 738, 741, 282 Ill 415. 

18. “Zufluences of one kind or 
other surround every rational being 
and operate ne( essarily in determin¬ 
ing his course of conduct under every 
relation of life Within due and rea¬ 
sonable limits such influence atfords 
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to,l® and a voluntary act by the person influenced.20 
The law recognizes a distinction between what may 
be deemed “due influence,” which is entirely legiti¬ 
mate, and what is denounced as “undue influence,”2i 
in that, generally speaking, influences which do not 
give to the person exerting them dominion over the 
will of another to such an extent as to destroy his 
free agency are included within “due influeiiee.”22 
Specific examples of influences which, under partic¬ 


ular circumstances, have been held included by the 
term are listed in the subjoined note.^^ 

Other phrases: “After becoming due” and “after 
the obligation shall become due,”24 “ascertained and 
duc,”^5 “became due,”-® “becoming due,”27 “claims 
or demands due or not due,”2® “claims or payments 
due,”-® “debts due,”®® “due administration,”®! “due 
and in arrears,”®® “due and owing,”®® “due and pay- 


no ground of legal objection to his 
acts ”—Stevens v. Leonard, 56 N E. 
27, 29, 154 Ind. 67, 77 Am S.R. 446 
19. Ind—St evens v. Leonard, su¬ 
pra 

2a US—-Mackall v. Mackall, DC. 
10 set. 705, 707, 135 U.S. 167, 34 
LEd 84. 

31 C J. p 1184 note 93. 

21. Mont —Emerson Brantingham 
Impl Co. V. Anderson, 194 P. 160, 
165, 58 Mont 617. 

31 C J. p 1184 note 91. 

22. Miss—Whrrrv v. Latimer, 60 
So 563, 565, 103 Mi.ss 524 

Or—Coleman v. Coleman, 166 P. 47, 
50. 85 Or 99. 

31 CJ p 1184 note 93. 

23. Inllneuce exerted by means of 

(1) Advice—Tn rc Dobals, 157 N". 
W 169. 170, 176 Iowa 479—31 C.J. p 
1185 note 06 

(2) Arguments—Stally v. Ward- 
law. 86 So 625, 627. 123 Miss 857— 
31 CJ p 1185 note 97. 

(3) Cajolery—Wetz v. Schneider, 
78 S W. 394. 306, 34 Tex Civ App. 201 
—31 C J. p 1185 note 98. 

(4) Entreaty—Wherry v, Lati¬ 
mer, 60 So 563. 642, 103 Miss 524— 
31 CJ p 1185 note 99. 

(5) Importunity—Oeddes v. McEl- 
roy, 154 KW 320, 328. 171 Iowa 633 
—31 C J. p 1185 note 1. 

(6) Intercession—Smith v. Smith, 
TfxCivApp, 153 S.W. 918, 919—31 
C J p 1185 note 2. 

(7) Persuasion—Blackhurst v. 

Jarne.s. 127 NE 226, 233, 293 Ill. 11— 
31 CJ p 1185 note 3. 

(8) Solicitation—Dickerhoff v. 

Wood. 107 NE. 817, 818, 267 Ill. 50— 
31 C J p 1185 note 5. 

(9) Suggestion.—Bailey v Bailey, 
212 SW 595, 596, 184 Ky. 455—31 C 
J p 1185 note 6 

As including legitimate persuasion 
and suggestion with relation to 
contracts see Contracts S ISO b. 

Xnflnence arislnflT out of 

(1) Affection 

US—Mackall v. Mackall, DC, 10 S 
Ct 705. 707, 135 US 167, 34 LEd 
84. 

Ala—Frederick v. Hartley, 79 So 
381, 384. 202 Ala. 43. 

31 CJ. p 1185 note 8 

(2) Attachment.—Hughes v. Rad¬ 


er. 82 SW. 32, 54. 183 Mo. 630—31 
C J. p 1185 note 9. 

(3) Attention—^Bailey v. Bailey, 
212 SW. 595, 596, 184 Ky. 455—31 C 
J. p 1185 note 10. 

(4) Care. 

Ill—Dickerhoflf v. Wood, 107 NE 

817, 818, 267 Ill. 50. 

Pa—Caughey v. Bridenbaugh, 57 A 

821, 828. 208 Pa 414 

(5) Claims of kindred and family 
or other intimate personal rel.itions 
—Wherry v. Latimer, 60 So 563, 642, 
103 Miss 624—Burnett v Smith, 47 
So 117, 13 8, 93 Miss 566. 

(6) Desire to gratify the wish¬ 
es of another—^Newman v. Smith, 
Flci, 82 So. 236, 246—31 CJ p 1185 
note 13. 

(7) Desire to relieve distie^s; — 
Wherry v Latimer, supra—Burnett 
V Smith, supra. 

(8) Devotion—Caughey v, Briden¬ 
baugh, supra 

(9) Esteem—Burnett v. Smith, su¬ 
pra—31 C J. p 1183 note 16 

(10) Flattery—Diek<*rhoff v 

Wood. 107 NE 817. 818, 267 Ill 50— 
31 CJ. p 1185 note 17. 

(11) Friendship.—Pressley v 

Kemp, 16 SC 334, 344. 42 Am R 635 
—Means v. Means, 36 S C L 167, 
192. 

(12) Gratitude—Matter of Pren¬ 
tice, 181 N.Y.S 679, 681, 13 0 Misc 
456—Matter of Spooner, 152 N.Y S 
537, 540, 89 MIsc. 30. 

(13) Gratitude for past services — 
Wherry v. Latimer, 60 So. 663, 64 2, 
103 Miss. 524—Burnett v Smith, 4 7 
So. 117, 118, 93 Miss 566. 

(14) Kindness—Williams v. Reese, 
198 SW 27, 29, 177 Ky. 679—31 C 
J. p 1185 note 21. 

(15) Kind treatment—In re Stur- 
le\ant, 180 P. 595, 597, 92 Or. 269 

(16) Love—^Wherry v. Latimer, 
supra—Burnett v. Smith, supra. 

I (17) Mean endurance of wrong — 
Pressley v Kemp, 16 SC 334, 344, 

' 42 Am D 635—Means v. Means, 36 S 
CL. 167, 192. 

(IS) Prejudices.—^Wherry v. Lati¬ 
mer, 60 So 563, 642, 103 Miss. 524— 
Burnett v. Smith, 47 So. 117, 118, 93 
I Miss. 566. 

I (19) Servile compliance.—^Pressley 
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V. Kemp, supra—Means v. Means, 
supra. 

(20) Social relations—Wherry v. 
Latimer, supra—Burnett v. Smith, 
supra 

(21) Sympathy—Wherry v. Lati¬ 
mer, supra—31 C .T p 1186 note 28 

24. The two phrases equivalent 
Iowa—Townsend v Adams, 222 N 

W 878. 880, 207 Iowa 326. 

25. SC—Haig V Watf rt»e Power 
Co. 112 SE 55. 59, 119 SC 319 

2S. US—Oliver Typei\riter Co v 
U. S, Cl Cl, 14 FSupp 543, 551. 

27. “Effective*’ equivalent 

ITS—Arrow Stevedore Co v I’llls- 
bury, DC Cal., 12 FSupp 920, 922 
—Twino v Locke, D C N Y., 3 F 
Supp 1012, 1013 
“XHnal” distinguished 
US—Arrow Stev’^edore Co v I'llls- 
bury, D.C Cal, 12 FSupp 920, 922 
— Twine V. Locke, D C N Y , 3 F 
Supp 1012, 1013 

28. Includes claims or demands past 
due-Shetlcr v Griffiths, 245 P 698, 
700 , 67 Utah 54 

29. N 7 —Btierlein v Faulkner, 190 
A 853, 854. 15 NJMise 311 

30. Conn—Caleehman v r;n*at At¬ 

lantic As I’ac itic Tea Co , 180 A 450, 
432, 120 Conn 265, 100 ALB 

302 

Pa—State Bank v, Mc.(\ilmont, 4 
Kawle 307. 313. 

31. Lawful aOministratiou 

(1) Whcie the course pointed out 
by law for the administration of .in 
c si lie is properly pursutd, it con¬ 
st it utc's duo administration—MaltcT 
of Meagley, 56 N Y S. 503, 505, 39 
App Di\ 83. 

(2) It consi«5ts in paying Its obli¬ 
gations, and handing over the bal- 
ape e to the persons entitled—the 
persons to whom the law awards it. 
—Cunningham v. Souza, 1 Redf Surr , 
N Y , 462, 464 

32. Md —Mayor and Council of City 
of Baltimore v Perrin, 12 A 2d 261, 
263. 

33. U S —In re International Match 

Corporation, C C A N Y., 79 F.2d 

203, 205—In re Century Silk Mills, 
DCNY. 12 F2d 292, 296 

Ala—Ahrens-Rich Auto Co v. Beck 
& Corbitt Iron Co., 103 So. 656, 
657, 212 Ala. 630. 



28 C.J.S. 


DUE 


‘^due and proper carc,"^® "due and rea¬ 
sonable care,”3® "due and unpaid,”37 «due appraise- 
inent,”38 “due care and caution,”39 “due cause, 
"due caution,”^ ^ "due caution and circumspec¬ 
tion,”^^ “due consideration,”43 “due course,"due 
course of justice,”^® "due course of mail,”^® "due 
examination,”^'^ "due form” or "in due form,”^® 


"due form of law” or "in due form of law,”^® "due 
hearing,”®® "due in full,”®i "due inquiry,”®^ “due 
manner” or "in due raanner,”®^ “due notice,”®^ "due 
notice of election,”®® “due on any settlement of ac¬ 
count,”®® "due on said property at the date of 
sale,”®"^ “due or owing,”®® "due or to become due,”®® 
"due posting,”®® “due presentment,”®^ "due proof,”®® 


Md —Mayor and Council of City of 
Baltimore v. Perrin, 12 A.2d 261, 
263 

N J —Lobsen v. Toungr, 122 A 618, 
619, 99 NJ.Law 28. 

NY—Sand v Beach, 200 NE 821, 
823, 270 N.y 281. 

Wu.sh—French v Abrams, 166 P 
792 97 Wash. 460. 

19 C J p 820 note 67 
34. Mont —Union Bank & Trust Co. 
V Himmclbaucr, 181 P 332. 334, 66 
Mont 82 

N y —Roscnfeld v. Savings Bank of 
Utica, 17 NT.S.2d 652. 654. 173 

Mist 667 

19 C J p 820 note 71. 

35- Tonn —Tennessee Corich Co v 
YounK, 80 SW2d 107, 112. 18 

Tenn App 692 

See generally the CJS title Negli¬ 
gence § 11, also 45 CJ p 681 note 
22-p 68J note 40 

36. Vt—Lee v Donnelly, 113 A 
642, 54 4, 05 Vt 121 

Va —Southern Ry Co v Whetzel, 
167 SE 427. 431, 150 Va 796 
See also the CJS. title Negligence 
§ 11, and 46 C.J p 681 note 22-p 
683 note 40 

37. Ind—Riley v Walker, 34 N.E 
100, 102. 6 Ind App 622 

N J—C’a.sper.son v McNeill, 160 A 
380, 381, 110 N J Eq 369 

38. US—Morrison v U S District 
Ct, N.y, 13 set 1 M 6 , 2-19, 147 U. 
S 14, 37 LEd 60—The Ontario No 
1. CC.ANT, 80 F.2d 85. 87—The 
Dale, D.CMass, 22 F Supp 748, 
760. 

39. Mo.—Philippi V. New York, C & 
St L R. Co, App, 136 S W 2d 339, 
341. 

40. Conn.—FitzSimmons v Interna- 
tdonal Ass’n of Machinists, 7 A 2d 
448. 450, 125 Conn. 496—La Croix 
V. Donovan, 117 A. 1, 2, 97 Conn 
414. 

Wis —State v Watertown Common 
Council, 9 Wis. 254, 261. 

41. Befbtad 

(1) The care which an ordinarily 
prudent man would exercise under 
the circumstances.—State v. Clark, 
196 P 360, 368. 99 Or. 629 

(2) Caution commensurate with 
existing and surrounding hazards — 
Van Dyke v. Grand Trunk R. Co. of 
Canada, 78 A. 958, 964, 84 Vt 212, 
Ann.Cas.l913A 640. 

42. Cal —People v. Hurley, 56 P.2d 
978. 982, 13 Cal.App 2d 208. 

28 C.J.S.—37 


43. U S —Ralston Steel Car Co v 
Commissioner of Internal Reve¬ 
nue, CCA, 53 P2d 948. 950 

D C —U S ex rel Maine Potato 
Growers & Shippers Ass’n v In¬ 
terstate Commerce Commission, 88 
F.2d 780. 783, 66 App D C 398 
19 C J p 820 note 83 

44. US—U S v Abelow, DCNY, 
14 FSupp 304, 308 

19 C J p 821 note 84 

See also Bills and Notes S 4 40 

45. Sellaed 

The phrase “means not only the 
due conviction and punishment or 
the due acquittal and discharge of an 
accused person, as Justice may re¬ 
quire. but also the due course of 
proceedings in the administration of 
justice ”—Shackelford v Common¬ 
wealth. 214 SW 788, 789, 185 Ky 
51 

46. NJ—Alexander v Rckoon, 139 
A. 796, 797, 104 N J Law 1 

Tex—Wichita Valley Ry Co v 
Davis, Civ App, 275 SW 169, 170 

47. U S —^Wegman v Hulse, D C N 
Y. 27 F2d 187, 189 

Ga —Robinson v Stale, 8 S E 2d 698, 
699, 62 GaApp 539 
Mo—State v Hamilton, 42 Mo App 
24. 31 

48. N J —Wilentz v Mechanik, 106 
A 371. 90 N J Eq. 269 

19 C.J. p 821 note 93 

Sefined 

(1) "According to the form pre¬ 
scribed ”—McRae v Stokes, 3 Ala 
401. 402, 37 Ara.D. 698—31 CJ p 360 
note 19 la]. 

(2) "Following the form laid down 
in the statutes”—Williams v Jones, 
40 So 28. 50 Fla 485 

49. “Acsordlag to law” eoLUlvaleiit 
Vt — Aldis V. Burdick. 8 Vt 21, 24 

50. US —In re J H Jackson Co., C 
CANT, 15 F2d 614, 615—In re 
Harry L Sugarman, Inc , CCA. 
N y , 3 F 2d 436, 437 

N J —Borough of 0,ikland v. Board 
of Conservation and Development 
of New Jciscy, 122 A 311, 314, 98 
N.J Law 806 

Vt—^W'hile v White, 99 A 305, 306, 
91 Vt. 78. 

In proceeding for turn-over order to 
receiver in bankruptcy see Bank¬ 
ruptcy § 160 

61- U S —National Steam Nav. Co., 
Limited, of Greece, v. Internation¬ 
al Paper Co., N.Y., 241 F. 861, 863, 
164 C.C.A. 563. 
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52. Ill —Graham v. O’Connor, 182 
N E 764, 766. 360 III. 36. 

10 CJ p 821 note 97. 

53. “Duly’* eqnlvsasut 

Or—State v Jewett, 85 P. 994. 996, 
48 Or 577. 

54. U S —Franklin Brass Foundry 
Co V Shapiro & Aronson, C C.A. 
Pa. 278 F 435. 436 

Ky —City of Sebree v Powell, 298 S. 

W 1103, 1104. 221 Ky 478 
N Y —Colon V. American I^inoleum 
Mfg Co. 172 N.YS. 475, 476. 184 
AppDiv 734 

Pa—Shellenbcrger V Warburton, 124 
A 189, 190. 279 Pa 577 
10 C J. p 821 note 2 fa] 

See also the C J.S. title Notice § 2. 

and 46 CJ p 538 note 36. 

Defined 

Notice in the manner prescribed by 
law—Copelan v Kimbrough, 102 S 
E 162, 164, 149 Ga. 683—19 CJ p 
821 note 2 [a] (3). 

55. N Y —Town of Cortlandt v. Vil¬ 
lage of Peekskill, 24 N E 2d 130, 
141, 281 N Y. 490. 

56. Cal —Engebretson v. City of 
San Diego, 197 P 651, 655, 185 
Cal 475. 

57. Wash —City of Tacoma v. 

Pierce County, 95 P.2d 1029. 1030. 

58. Cal—Phil brook v Mercantile 
Trust Co of California, 257 P. 882 
886, 84 Cal.App 187 

59- Kan —Slate v. Board of Com'rs 
of Shawnee County. 294 P 915, 919, 
132 Kan 233 

Or—Fireman’s Fund Ins. Co v. 
W’alker, 282 P 230. 231. 132 Or. 
73 

19 C.J p 821 note 6 

60. Ala —Tharp v Loeb Hardware 
Co. 135 So 412, 413. 24 Ala.App 
344 

61- Mont—Jen.sen v Laurel Meat 
Co, 230 P 1081, 1083, 7l Mont. 
5S2 

See also Bills and Notes $ 677. 

62. Mo—Stearns v. Prudential Ins. 
Co of America, App., 140 S W 2d 
766. 770 

19 C J p 821 note 11 
See also the C.J.S title Insurance SS 
981. 987. 1012, 1067, 1067. 1084, and 
1088-1697 

Seld to mMa 

I’roof within reasonable time or 
timely proof.—^Metropolitan Life Ins. 
Co V. Lindsey, Miss., 198 So. 282, 
288. 
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"dnc proof on oath or affirmation,”®* "due propor¬ 
tion,”®^ "due regard,”®® "due regard for safety of 
all persons using highway,”®® "due scheduling of 
provable debts,”®^ "due, sufficient and personal serv¬ 
ice,”®® "due the state,”®® "due time” or "in due 
time,”*^® "due to date,”*^^ "due weekly,”^* "fall 
due,”"^® "for such sum as may be due,”^^ "justly 
due,”7® "justly due and owing,”7® "may be due” and 
"may now be due,”’^'^ "money due,”^® "past duc,”^® 
"past-due interest,”®® "proper charges due,”®^ "rent 
due,”®® "shall become due,”®* "shall pay when 
due,”®^ "still due and unpaid,”®® "sums due,”®® "tax¬ 


es due and payable,”®^ "then due,”®® "unpaid main¬ 
tenance fees which are due,”*® "until all payments 
due shall have been made,”®® and "when due.”®^ 

Additional phrases, discussed elsewhere, are list¬ 
ed in the note.®* 

For still other phrases in which the word is em¬ 
ployed see 19 C.J. p 820 note 64-p 822 note 35. 

As an Adverb 

In one sense, directly,®* or exactly;®4 as in the 


63. Pa—Minick v Tharp, 6 Pa Dist. 
44, 46 

64. Fla—Bscambia County v. State 
ex rel. City of Pensacola, 166 So 
134. 136, 116 Fla 385 

65. US—Opp Cotton Mills Ad¬ 
ministrator of Watre and Hour Di¬ 
vision of Department of Labor, U. 
S. 61 set 524, 535—Opp Cotton 
Mills V Administrator of Wajfe 
and Hour Division of Department 
of Labor. CCA. Ill F.2d 23, 
25 

Cal —Raynor v City of Areata, 77 
P.2d 1054, 1057. 11 Cal 2d 113 

Ky—Willis V. Jonson. 130 S.W 2d 
828, 832. 270 Ky 416 

19 C J p 821 note 14 

66. Cal —Lucas v City of Los An¬ 
geles 75 P2d 509. 603, 10 Cal 2d 
476 

67. Tex —MoGehee v Brookins, 
CivApp, 140 SW2d 963, 964 

68. Wis—Banking Commission of 
Wisconsin v Flanagan, 289 N W 
647, 651 

69. US—Royall v Virginia, Va.. 6 
set 510, 313. 116 US 572, 29 L. 
Ed 735 

Neb—state v Ure, 168 N.W 644, 
645, 102 Neb 649 

70. Kan—Seaton v Hlxon, 12 P. 
22, 24. 35 Kan 663. 

Ohio —Bush V Cole, 34 Ohio Cir Ct 
154, 155 

Tex.—Brotherhood of Railroad 
Trainmen v Edmonds, Civ App . 10 
S.W.2d 1011. 1012 

“As soon as practicable" equivalent 
see 6 C JS p 784 note 54 

71. Pa.—Vogt V Birch, 148 A. 906, 
907, 299 Pa 20 

72. N Y.—Strasser v. Staats. 13 
N Y.S 167, 168. 59 Hun 143. 

78. Neb —White v Leyden, 201 N. 
W. (>37. 638, 112 Neb 774. 

“Delinquent” equivalent see 26 C J S. 
p 694 note 79 

74. Md —Edelen v. First Nat. Bank 
of Hagerstown, 116 A. 602, 603, 
139 Md 422. 

76. SD—In re Roberts’ Estate, 170 
N.W. 680, 581, 41 S.D. 331. 

19 C.J. p 822 note 29. 


76. Ind — Taggart v Tevanny, 27 
NE. 511. 513. 1 Ind App 339 

77. Th« two phrMM distlnguisliaa 
“The words ‘may be due* contem¬ 
plate future indebtedness The 
phrase has a prospective slant 

The words ‘may be* are 
peculiarly appropriate to express the 
future and not the past **—Ex parte 
American Fertilizing Co. 115 SB 
236 238 122 SC 171 

78. Iowa —Beckwith v. Corn Belt 
Land & Loan Co. 151 NW 433 
169 Iowa 683 

Neb —Rvan v Douglas County, 66 
K W 30. 32. 47 Neb 9 

79. IT S —Wiggin V Knights of 

Pythias. CCTenn., 31 F 122 125 

“In arrear” or “in arr6*nrs” distin¬ 
guished sec 6 C J S p 566 note 82 
80- Tex —Oden v Gates, 24 S W 2d 
381. 383. 119 Tex 76 

81. Cal —Van Dorn v Couch. 64 P 
2d 1197, 1199, 21 Cal App 2d 719 

82. Kan —W'yandt v Merrill, 193 P 
366. 368. 107 Kan 66. 15 ALR 
654. 

83. US—Rumely v. U. S. C C A N. 
Y. 29« F 532. 548 

S.D —Casareto v Johnson 260 N W. 
705, 707, 63 S.D 460. 

84. Vt—Federal Land Bank of 
Springfield, Mass, v. Flanders, 164 
A 539. 105 Vt 204. 

85. Or—Botlemiller v Ball. 279 P. 
542, 544, 130 Or. 255. 69 A L.R. 
951 

86 . Me —Rumford Falls Boom Co. 
V Rumford Falls Paper Co , 61 A. 
810, 812. 93 Me 96. 

Mo—Carr v. Thompson, 67 Mo 472, 
474 

87. U S —U S. V Anderson, Ct Cl, 
46 set 131. 184, 269 U.S 422, 70 
L Ed. 347—Standard Oil Co v 
McLaughlin, D.C Cal. 55 F 2d 274, 
277. 

D C —S Naltove & Co. v. Commis¬ 
sioner of Internal Revenue, 69 
App D.C. 63. 32 F.2d 949, 951. 

88. “A debt bscomss duo wheif it 
reaches the date upon which pay¬ 
ment may be required, such date is 
usually that named in the instru¬ 
ment which fixes the primary obliga- 
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tlofi That such obligation cannot be 
enforced in a court of law until cer¬ 
tain legal processes are followed to 
exhaust the security for the oidiga- 
tion does not make the obligation a 
contingent one, and does not make 
the primary debt unpayable or ‘un¬ 
due* at the time of the specified me- 
turity '*—Bank of America Nat 
Trust & Savings Ass’n v Gillett. Cal 
App. 97 P2d 875. 876 

89. Or —Central Oregon Irr Co \ 

Young, 213 P. 782, 783. 10? Or 

39 

90. Me —Amey v Augusta Lumbi r 
Co 148 A 687, 689. 128 Me. 472 

91. US— IT s V Wooten, CCA 
N M , 4f> F 2d 882, 887 

“Continuouslv’* distinguished see 17 
C J S p 286 note 34 

92. ‘‘Due administration of Justice” 
see 2 C J S p 56 note 49 

“Due care’* see the CJS title Neg¬ 
ligence 5 11, also 9 CJ p 1288 note 
88-p 1289 note 96 and 45 C J p 
682 notes 24-28 

“Due compensation” see 15 C J.S p 
657 note 1. 

“Due course of administration” see 
20 C.J S. p 1304 note 18 
‘‘Due course of business" see 12 C J 
S p 777 note 14 See also Bills 
and Notes $ 440 

‘‘Due course of law’* see Constitu¬ 
tional Law 9 567 a note 16 
"Due course of the law of the land” 
see Constitutional Law § 567 a 

note 17. 

“Due course of trade** see 20 C.J.S. 
p 1304 note 19 

"Due date” see 25 C.J.S. p 1004 note 

10 . 

‘‘Due diligence” see 26 C J S p 1310 
notes 43—56. 

“Due process” or “due process of 
law" see Constitutional Law 9 
567 et seq. 

98l Pa—Salus v. Curson, 28 Pa. 
Dist. 462. 464. 

94. N.H.—^Wells v. Jackson Iron 
Mfg Co.. 47 N.H. 236, 260, 90 Am. 
D. 675 

Ohio —McKinney v. McKinney, 8 
Ohio St 423. 426. 

Pa.—Salus v. Curson, 28 Pa.Di8t 
462, 464. 
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DVE—DVEL 


phrases "due East,"*® w^ue North,"*® and "due 
West."*^ 

Due to. An idiomatic phrase in constant use, said 
to import a quality or attribute ascribed to its pos¬ 
sessor as an effect or result to its cause or origin, 
defined as meaning caused by, in consequence of, or 
owing to, and held equivalent to, or synonymous 
with, "caused by,"** "resulting from,” "sustained 
by," "sustained by means of," "sustained in conse¬ 
quence of,” and "sustained through;"** as in the 


phrases "due to concurring negligence,"^ "due to 
fire,"* and "due to its negligence."* 

In another sense the term is expressive of expec¬ 
tation, imminence, or preparedness for, as in the 
phrases "due to calve,and "due to load.”® 

DUEBILL. See Bills and Notes § 8 note 51, de¬ 
fined generally; and § 84 b notes 90-93, discussed 
as to its negotiable character. 

DUEL. See Dueling § 1. 


96w Cal.—Anaheim Sugrar Co v. 
Orange Countj. 183 P 809, 813, 181 
Cal. 212—E E McCalla Co. v. 
Sleeper, 288 P. 146, 148, 105 Cal. 
App 562 

Tex —Livingston Oil & Gas Co. v. 
Shasta Oil Co., Civ App. 114 S W. 
2d 378. 381 

96. N H —^Wells v .laokson Iron 

Mfg Co, 47 NH 235. 260, 90 

.\m D 575 

97. Ohio—McKinney v. McKinney, 
8 Ohio St 423, 426. 


96. Md.—American Stores Co. v. 
Herman. 171 A. 54. 58, 166 Md 312 

99. Tex —Federal Life Ins Co v. 
White. Civ App. 23 S W.2d 832. 
834. 

1 . Md.—American Stores Co. v. 
Herman. 171 A. 64, 58, 166 Md 
312. 

2. Iowa.—First Nat. Bank v. Royal 


Indemnity Co. 186 N W. 934, 937. 
193 Iowa 221. 

3. Mo—McAllister v. St Louis 
Merchants’ Bridge Terminal Ry. 
Co, 25 SW.2d 791. 795. 324 Mo. 
1005. 

4. Ont—^Wilson v Shaver, 27 Ont.L. 

218, 219, 4 OntWN. 71, 8 Horn. 

LR. 627 

6h Minn —Cargill Elevator Co. v. I>. 
Sullivan & Co., 214 N W. 510, 511. 
171 Minn. 507. 
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DUELING 

This Title includes fi^htingf with weapons by previous agfreement or on a previous quarrel: advising^ 
or aiding therein; sending, carrying, delivering, or accepting a challenge so to fight; provoking or in¬ 
ducing another to give or accept such challenge, and posting or advertising another for not fighting, or 
for not sending or accepting a challenge to fight such a duel; nature and extent of criminal responsibifity 
therefor, and grounds of defense; and prosecution and punishment of such acts as public offenses. 

SfAtten» not in this Title, treated elsewhere In this work, see l>escriptive-^\ord Indetx 

Analysis 

§ 1. Nature and elements of offenses, and defenses—^p 580 

2. Prosecution and punishment—^p 581 

3. Suppression or prevention of duels—p 584 


§ 1. Nature and Elements of Offenses, and 
Defenses 

a. Dueling 

b. Giving or accepting a challenge 

c Related offenses 

a. Dueling 

(1) In general 

(2) Seconds, aiders, and abettors 
(1) In General 

Dueling is the act of fighting with deadly weapons 
between two persons in pursuance of a previous agree¬ 
ment. 

Dueling is the act of fighting with deadly weapons 
between two persons in jiursuancc of a previous 
agreement and it is immaterial at what time prior 
to the encounter the agreement was made ^ A fight 
with weapons which are not hazardous to life is not 
a ducl.^ Dueling is distinguished from other of¬ 
fenses in that it has none of the elements of sud¬ 
den heat and passion,^ and is usually carried out 


with some formality.*'* It is distinguished from an 
affra}^ in that it may and usually does lack the es¬ 
sential element of a public place, and in that deadl> 
weapons are not a necessary element of an affray. 
Dueling has also been considered as an aggravation 
of an affray ® Although there is contrary authori¬ 
ty,"^ It has been held that dueling as a specific of¬ 
fense, was unknown in the common law.® It is 
punishable as a specific crime, however, under stat¬ 
utes so providing.® 

The crime constituted by killing an adversary in a 
duel IS treated in the C J.S. title Homicide § 17, also 
29 C.J. p 1092 note 15. 

(2) Seconds, Aiders, and Abbettors 

All persons aiding the principals in a duel are equally 
guilty with them. 

All persons who by their countenance and encour¬ 
agement aid and assist the principals in a duel arc 
equally guilty with the principals.^® Thus, a sur¬ 
geon of a party to a duel will be regarded as being 
concerned in or as aiding and abetting the duel.^i 


1. Cal —People v. Morales, 247 P. 
221. 222, 77 Cal App. 483 

Tex—Gnffln v. State, 274 SW 611. 

100 TexCr. 641 
19 C.J p 825 note 2. 

Xt iB solIlcleiLt to oonstitiite duel 
if flighting: is on such mutual agree¬ 
ment as permits one combatant to 
take the life of another.—State v. 
Fritz, 46 S.E 957, 133 NC 726. 

2. S.C.—State v. Herriott. 26 S.C L. 
126. 

3. N C —State v. Fritz. 46 S.E 957. 
133 N.C 725 

19 C.J. p 826 note 22. 

4. Miss. —Baker v. Supreme Lodge 


K P. 60 So 333, 103 Miss 374, 
387, AnnCasl915B 547. 

19 C.J p 825 note 6 

5. Ky—Ward v Commonwealth, 
116 SW 786. 132 Ky. 636, 640, 19 
Ann Cas. 71. 

19 C.J p 825 note 7. 

e. NC—State v Fritz, 45 S E. 957. 
133 NC. 725 

19 CJ. p 825 notes 8-10 

7. N.C.—State v. Fritz, supra 

8. Va.—Commonwealth v. Lambert, 
9 Leigh 603, 36 Va. 603. 

19 C.J p 826 note 11 
Treatmeut at cosnxnou law 

(1) Dueling was treated, when not 
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resulting in homicide or in a maim¬ 
ing, as a breach of the peace or an 
assault and battery—Commonwealth 
V. Lambert, 9 Leigh 603, 36 Va. 

603. 

(2) Considered as either one of 
these offenses, it. of course, consti¬ 
tuted a misdemeanor —Common¬ 
wealth V Lambert, supra. 

9. S C.—State V. Cunningham, 29 S. 
CL 246 

19 C J. p 826 note 17. 

10. Tenn —Smith v State, 1 Terg. 
228. 

19 C.J p 826 note 26. 

11- Va—Cullen v. Commonwealth, 
24 Gratt. 624, 66 Va. 624. 
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Where a statute imposes a penalty for any one who 
shall consent to be a second in a duel, if the consent 
is given within the state the offense is complete 
irrespective of where the duel was fought.i2 

b. Giving or Accepting a Challenge 

(1) In general 

(2) What constitutes a challenge 

(1) In General 

It is an offense merely to give or accept a challenge 
to fight a duel. 

The challenge is simply the invitation to fight, and 
at common law it was an offense of the same de¬ 
nomination as actually engaging in a duel,^^ for it 
tended to provoke a breach of the peace.^* It has 
been held, under statute, that it is an offense mere¬ 
ly to give or accept a challenge to fight a duel,al¬ 
though there is authority that it is not punishable 
unless a combat takes place.^® The place where the 
duel is to be fought is immaterial,provided the 
sending of the challenge was committed within the 
state.18 

Accepting a challenge is likewise made an ofFcnsc 
under some statutes.!^ 

(2) What Constitutes a Challenge 

A challenge to a duel is constituted by the com- 
municatlon to another, by word or act, of a demand or 
request to fight with '''«adly weapons. 

No particular form of words is necessary to con¬ 
stitute a challenge to fight a duel it may be made 
cither orally or in writing,or it may consist of 
acts;22 but to constitute an offense the words used 
must be intended as a demand or request to fight,23 
and the request must be to fight with deadly wcap- 
ons,2^ and be communicated or delivered to anoth- 


cr,25 under the authority or request of accused.^® 
An expression of readiness to accept a challenge 
does not mean or constitute a challenge.27 

c. Belated Offenses 

It is an offense to provoke another to give a chal¬ 
lenge to a duel; or knowingly to carry a challenge; or 
to leave the state to fight a duel pursuant to an agreement 
made within the state. 

At common law to provoke another to commit the 
misdemeanor of challenging to a duel is itself a 
misdemeanor,28 particularly where the provocation 
was given by a writing containing libelous matter 
and there is authority that it is an offense knowing¬ 
ly to carry a challenge,30 or to leave the state to 
fight a duel pursuant to a previous agreement made 
within the state.*! 

§ 2. Prosecution and Punishment 

a. Dueling 

b. Giving or accepting a challenge 

c. Carrying a challenge 

d. Leaving state to fight 

a. Dueling 

(1) Prosecution 

(2) Punishment 

(1) Prosecution 

The rules governing criminal prosecutions generally 
are applicable to prosecutions for the offense of dueling. 

At common law the venue of the offense should 
be stated in the indictment,*2 and the date of the 
offense should be correctly alleged.** An indict¬ 
ment for aiding and abetting in fighting a duel, 
which does not state with clearness and certainty 
that a duel was fought, is bad on general demur¬ 
rer.** Whether under all the circumstances of the 


12. Ga.—Harris v. State. 58 Ga. 
332. 

19 C.J. p 826 note 28. 

13. Va.—Commonwealth v. Lambert, 
9 Lelfirh 603, 36 Va. 603—Brown v. 
Commonwealth, 2 Va.Cas. 516, 4 
Va. 516. 

19 C.J. P 828 note 60. 

14. Va.—Commonwealth v. Lam¬ 
bert, 9 Leifirh 603, 36 Va 603 

15. Ind.—State v. Perkins, 6 Blackf. 
20 

19 CJ. p 828 notes 63, 74 

16. Ala.—Smith v. State, 1 Stew. 
506. 

17. N.C.—State ▼. Parrler, 8 N.C. 
487. 

19 C J. p 829 note 76. 

18. S C.—State v. Cunningham, 29 
SC.L. 246. 

19. Kj' —Heltren v. Commonwealth, 
4 Mete. 5. 


20. Kv.—Commonwealth v. Hart, 6 
J J Marsh. 119 

19 C J. p 828 note 66. 

21. Ind —State v. Perkins, 6 Blackf. 
20 

19 C J. p 828 note 67. 

22. Va—Brown v. Commonwealth, 2 
VaCas. 516. 4 Va 516. 

19 C J. p 828 note 68. 

23. Ill.—^Aulger v. People, 84 Ill. 
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19 C.J. p 828 note 69. 

84. Mass.—Commonwealth v. Hoop¬ 
er, Thach.Cr 400. 

19 C.J. p 828 note 70. 

25. III.—Aulger v. People, 34 Ill. 

486. 

19 C.J. p 828 note 71 

26. Ill.—Aulger v. People, supra. 
SC—State V. Taylor. 5 S.C L 243 

27. Ill.—^Aulger v. People, 34 Ill. 

486. 


Ky.—Commonwealth v Tibbs. 1 Dana 
524. 

28. Ky—Commonwealth v. Tibbs, 1 
Dana 524. 

19 C.J p 831 note 89. 

29. Tenn.—Hodges v. State, 6 
Humphr. 112. 

19 C.J. P 831 note 40. 

3a U.S—U. S V. Shackelford, D.C.. 
27 F.Cas.No.16.260. 3 Cranch C.C. 
178. 

19 C.J. p 831 note 24. 

31. Mass.—Commonwealth ▼. Bar¬ 
rett, 108 Mass. 802. 

19 CJ. p 832 note 48 [a]. 

32. Tex.—State v. Warren, 14 Tex. 
406. 

33. Ga.—^Harris v State. 58 Ga. 332. 

34. Va.—Commonwealth v. Dudley, 
6 Leigh 613, 83 Va. 618. 
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case a fight with pistols was actually a duel is a 
question for the jury.^** 

Privilege against self-incrimination. The rule 
that a witness is not bound to answer a question 
that has a tendency to criminate him, is applicaWe 
to cases of dueling,^® whether the witness is tes¬ 
tifying in his own tnal,^'^ or in that of another ,38 
and the witness must necessarily be the judge as 
to whether or not such question would have that 
effect. The court may instruct the witness so as 
to enable him to determine whether he may be 
jeopardized b> the answer, and if the answer forms 
one link in the testimony against him, he is not 
bound to answer.33 In order to constitute a waiv¬ 
er of this privilege it must always be made under- 
standingly and willingly, and generally after being 
fully warned by the court.^® 

(2) Punishment 

As a general rule, the punishment for dueling is fixed 
by statute, and by the provisions of such statutes per¬ 
sons convicted may be incapable of holding public of¬ 
fice, but this disqualification is not part of the sentence 
of the court. 

It has been held that the punishment for dueling 
IS to be fixed according to the results of the duel 
There is authority that, under the constitutions^2 
or statutes^3 of the several states, any person en¬ 
gaged in a duel as principal or otheruise is in¬ 
capable of holding or being elected to any post or 
office of trust, honor, or emolument under the 
state. This disqualification is not, however, a part 
of the sentence of the court,^^ and can only be 
tested when an attempt shall be made to exercise a 
calling or hold an office.^s While it has been held 


that these provisions are not self-executing,*® and 
that one otherwise qualifying cannot be deprived 
of an office unless duly convicted,*^ there is au¬ 
thority that one who has participated in a duel 
may be removed from office, although he may not 
have been convicted of the offense in a criminal 
proceeding against him.*® The participation in a 
duel in another state was held not to disqualify one 
from holding office.*® 

b. diving or Accepting a Challenge 

(1) Indictment or information 

(2) Evidence 

(3) Trial 

(4) Punishment 

(1) Indictment or Information 

Indictments or informations for giving or accepting 
a challenge to a duel must allege all the facts and cir¬ 
cumstances which are necessary to constitute the of¬ 
fenses charged. 

The offense of giving a challenge to fight a duel 
may be described in any or all of the ways in which 
it may have been committed.***® It is sufficient, 
however, at common law to charge the offense gen¬ 
erally.**^ It IS not necessary to follow the words 
of the statute ;**3 but it is absolutely necessary 
that the offense as defined by the statute should be 
charged ^3 Jt is not necessary to set out a copy of 
the challenge sent, or the substance thereof,®* nor 
the words used when it was sent orally.®® It is 
not, however, objectionable to set out such a copy 
if desired.®® 

Venue. When it is necessary to give the court 
jurisdiction, the indictment should allege the place 


35. SC.—state v. Hernott, 26 S C 
L. 126. 

19 CJ. p 827 note 45. 

36. SC —State v Edwards, 11 S C L. 
13, 10 AmD 657. 

Va —Cullen v Commonwealth, 24 
Gratt, 624, 65 Va. 624 

37. Va—Cullen v. Commonwealth, 
supra. 

38. Va.—Cullen v. Commonwealth, 
supra. 

Statutory iumuulty 

The constitutional privilege against 
self-incrimination is violated by a 
statute which requires a person in 
any way connected with a duel to 
testify on the trial of another person 
for the same offense, without prop¬ 
erly indemnifying such a person from 
the incriminating effect of his testi¬ 
mony.—Cullen V. Commonwealth, su¬ 
pra. 

39. SC—State v. Edwards, 11 S C 
L 13, 10 Am.D. 657. 

49. Va —Cullen v. Commonwealth, 
24 Gratt. 624, 66 Va 624. 

19 CJ p 827 note 41. 


41. Philippine—S. v. Navarro, 7 
Philippine 713 

Punishment for killing adversary in 
duel see the C J S. title Homicide S 
433, also 19 C J. p 827 note 49. 

42. Ky —Commonwealth v Jones, 
10 Bush. 725 

Tenn —State v. Du Bose, 13 S W. 
1088, 88 Tenn 753. 

43. N Y —Barker v. People, 20 
Johns 457, affirmed 3 Cow. 686, 15 
Am D 322 

S C —State V. Dupont, 13 S.C L 334. 

44. S C.—State V Dupont, supra. 

45. S C —State V. Dupont, supra. 

19 CJ. p 827 note 64. 

46. Ky—Commonwealth V Jones, 10 
Bush 726. 

19 CJ p 827 note 65 

47. Ky—Commonwealth v. Jones, 
supra 

s 

48. Va.—Royal] v. Thomas, 28 Gratt. 
130, 69 Va. 130, 26 Am.R. 336. 

19 C.J. p 827 note 57. 
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49. Tenn —State v Du Bose, 13 S 
W. 1088, 88 Tenn 753. 

19 C J. p 827 note 58 

58i Mass —Commonwealth v. Hoop¬ 
er, Thach Cr. 400. 

19 C J. p 829 note 83. 

51. N.C —State v Farrier, 8 N.C. 
487. 

Va—Brown v Commonwealth, 2 Va 
Cas 516, 4 Va. 516. 

58. NY.—In re Wood. 3 City Hall 
Rec. 139. 

53. Ala.—Ivey v. State, 12 Ala. 276. 
19 C.J. p 829 note 86. 

54. N.C —State v Farrier, 8 N.C. 
487. 

Va—Brown v Commonwealth, 2 Va. 

Cas. 616, 4 Va. 616. 

19 CJ. p 829 note 87. 

55. Ind.—State v. Perkins. 6 Blackf. 

20 . 

56. Ky —Commonwealth v. Pope, 3 
Dana 418. 

19 C.J. p 829 note 89. 
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where the offense was committed.®^ 

Intent on the part of defendant to send a chal¬ 
lenge or to accept one, as the case may be, need 
not be specifically alleged where such intent ap¬ 
pears on the face of the indictment;®* otherwise, 
a particular averment of the intent is necessary.®® 
Thus, where the indictment sets out a copy of the 
writing which does not necessarily imply a chal¬ 
lenge, It should also aver that a challenge was in¬ 
tended.®® It need not, however, allege that the 
writing copied, and averred to have been intended 
as a challenge, was so understood by the parties.®^ 

CUisenship of defendant or of the other parties 
concerned in the duel need not be alleged .®2 

Place of intended duel Where it is an offense 
by statute to give a challenge to fight a duel with¬ 
in or without the state, it is not necessary to aver 
where the duel was to be fought.®* 

Variance. A slight variance, resulting in no 
change of meaning, between the copy of the chal¬ 
lenge set out in the indictment and the original 
challenge offered in evidence is not fatal,®"^ and 
under a statute is cured after verdict.®® 

(2) Evidence 

The rules governing burden of proof, and the ad¬ 
missibility and weight and sufficiency of evidence in 
criminal prosecutions generaily are applicable to prose¬ 
cutions for giving or accepting a challenge to a duel 

Where defendant admits writing the challenge 
but denies having sent it, the burden is on the state 
to prove that he sent it or that he authori7ed an¬ 
other to carry it®® 

Admissibility. The note which is alleged'to be 
a challenge is admissible in evidence, together with 
all testimony of the circumstances of the case, and 


the conduct and declarations of defendant relating 
thereto.®^ Where it does not appear from the face 
of a letter alleged to constitute a challenge wheth¬ 
er It was so intended or not, parol evidence is ad¬ 
missible to show the intention and understanding 
of the parties.®* Likewise, the oral declarations®* 
and the letters’^® of the seconds when acting as 
such, are admissible; but a witness' statements as 
to what were the rules of the code duello in relation 
to sending and accepting challenges are inadmissi- 
ble.7^ Copies of letters between the principals and 
seconds are admissible in evidence when the ab¬ 
sence of the original has been sufficiently accounted 
for.^2 

Weujht and sufficiency. There is authority de¬ 
termining the sufficiency of evidence to prove the 
allegations of an indictment or information for 
sending out a challenge to a duel, or accepting such 
a challenge Thus, it has been held that proof 
that a written challenge has been sent is sufficient 
without producing the original, since the govern¬ 
ment is not presumed to have the original chal¬ 
lenge in its possession 

(3) Trial 

The rules governing the conduct of trials In criminal 
prosecutions generally are applicable to prosecutions for 
giving or accepting a challenge to fight a duel. 

Whether the alleged challenge under all the cir¬ 
cumstances of the case was intended as, or amount¬ 
ed to, a challenge is alw'ays a question for the ju¬ 
ry,*^® even though the challenge is in writing '^® 

(4) Punishment 

While a person convicted of sending a challenge to 
fight a duel is incapable of holding public office, such 
disqualification is not part of the sentence of the court. 


57. Mass—Commonwealth v. Boott, 
Thach.Cr. 390. 

58. Ky.—^Heflren v. Commonwealth, 
4 Mete. 5. 

59. Ky.—Commonwealth v Pope, 3 
Dana 418—Commonwealth v. Row¬ 
an, 3 Dana 395. 

60. Ky.—Commonwealth v. Rowan, 
supra. 

19 CJ. p 829 note 93 

61. Ky.—Heffren v Commonwealth, 
4 Mete h —Moody v. Common¬ 
wealth, 4 Mete. 1. 

62. Kv —Mo<»dv V Commonwealth, 
supra 

19 CJ. p 829 note 95. 

63. Ala—Ivey v. State. 12 Ala: 276 

19 C.J. p 830 note 96. 

64. N.C.—State v. Farrier. 8 N.C. 
487. 

19 C.J. p 830 note 11. 


65. N C —State v Farrier, supra. 

66. Ill —Aulger v. People, 34 III 
486 

67. Ky —Commonwealth v. Pope, 3 
Dana 418—Commonwealth v Hart, 
6 JJ Marsh 119. 

68. S C —State v. Ta>lor, 5 S C.L 
243. 

19 C.J. p 830 note 3 

69. S.C—State v. Dupont, 13 S C.L. 
334. 

19 CJ p 830 note 4 

70. Ky—Moody V Commonwealth, 4 
Mete 1—Commonwealth v. Hart, 6 
J.J Marsh 119 

71- Ky.—Moody v. Commonwealth, 4 
Mete. 1, 

19 C J. p 830 note 6. 

78. Ky.—Moody v Commonwealth, 
supra 

19 C.J. p 830 note 7. 
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73. Bvldence held snfflclent 

(1) In general—State v Herrfott, 
26 SCL 126—19 C.J. p 830 note 8 
lb] 

(2) To show that challenge to a 
duel was accepted —Heffren v. Com¬ 
monwealth. 4 Melc , Ky , 5 

Bvldence held insnlBclent to sus¬ 
tain conviction for sending out a 
challenge to tight a duel —Daughtry 
V State, 113 SW 14, 64 Tex Cr 394 
—19 C J. p 830 note 8 [a] 

74. Mass—Commonwealth v. Hoop¬ 
er, Thach Cr 400. 

75. Ala—Ivey v. State, 12 Ala. 276. 
19 C J p 830 note 13 

76. Ky—Commonwealth v. Hart, 6 
J J.Marsh 119 

19 C.J. p 830 note 14. 
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Where it is made an offense by statute to send a 
challenge, the punishment is also fixed by statute.^^ 
Where the act prohibits the offender from holding 
an office of honor, profit, or trust, etc., such pro¬ 
visions do not constitute a part .of the sentence 
to be passed on one convicted.*^* Under a statute 
which permits complainant in assault and battery 
or other misdemeanors to the damage of complain¬ 
ant to appear before the court and acknowledge 
satisfaction for the injury and damage, and fur¬ 
ther authorizes the court, within its discretion, to 
order a nolle prosequi, it was held that a challenge 
was not a misdemeanor of such kind and that the 
court would not order a nolle prosequi.*^® 

c. Carrying a Challenge 

The rules governing the prosecution of criminal cases 
generally are applicable to prosecutions for carrying a 
challenge to fight a duel. 

The rules governing indictments and informa¬ 
tions generally are likewise applicable to an indict¬ 
ment for carrying a challenge. Where a person is 
indicted for unlawfully carrying a challenge to 
fight a duel it should be averred that he did so 
knowing it to be a challenge.*® In the absence of 
a statute requiring it, an indictment against one for 
carrying a challenge need not contain the allega¬ 
tion that the challenger is a citizen or resident of 
the state. *1 

Evidence, On the trial of an indictment for car¬ 
rying a challenge the burden is on the state to 
prove all of the elements constituting the offense.*^ 
Thus, the state must show that the offense was 
committed within the jurisdiction of the court,*^ 
and that accused knew it to be a challenge,*^ Evi¬ 
dence of a custom for a second to deliver a chal¬ 
lenge,*^ or evidence tending to show that defendant 
had acted as a friend to the principal in a previous 
difficulty,*® is inadmissible; but the confessions 


and declarations of the principal, tending to estab¬ 
lish his guilt, are admissible against the second in¬ 
dicted for carrying the challenge, even though 
such declarations were made in the absence of 
the second *'^ 

Questions for jury. Whether a note which de¬ 
fendant IS charged with carrying is a challenge 
to fight a duel,** and whether he knew it to be a 
challenge,*® are questions for the jury, 

d. Leaving State to Fight 

An indictment for leaving the state to fight a duel 
must allege all the facts and circumstances which are 
necessary to constitute the offense charged. 

An indictment is sufficient which charges the of¬ 
fense in the words of the statute; but where the 
words of the statute may, by their generality, em¬ 
brace cases falling within its literal terms, which 
are not within its meaning or spirit, the indictment 
must allege all facts necessary to bring the case 
within the meaning and intent of the act, to be 
ascertained by reference to the context and to oth¬ 
er statutes in pari materia.®® The venue of the 
offense must be stated in the indictment.®^ In the 
absence of a statute fixing the venue, where an 
offense was commenced in one county and consum¬ 
mated in another, the venue could be laid in nei¬ 
ther, and consequently the offender went unpun- 
ished.»2 

§ 3. Suppression or Prevention of Duels 

Where a judge has reason to suspect that a duel is 
about to take place, he can call on any person for his 
affidavit on which to ground a warrant against those 
concerned. 

Where a judge has reason to suspect that a duel 
is about to take place, he can call on any person 
for his affidavit on which to ground a warrant 
against those concerned.®* 


77- N.C.—State v. Fritz, 45 S E. 957, 
133 N.C 725 
19 C.J p 830 note 20. 

78. SC—State v Dupont, 13 S C.L.. 
334. 

79- N.Y.—In re Wood, 3 City Hall 
Rec. 139 

80- U.S —^U. S. V Shackelford, D C , 
27 F.Cas.No.lC.260, 3 Cranch C C. 
178. 

81. S.C.—State v. Cunningrham, 29 
S.C.D. 246. 

19 C.J p 831 note 28 

88. Mass —Commonwealth v. Boott, 
ThachCr. 390. 


83. Mass —Commonwealth v. Boott, 
supra. 

Mo.—Cordon v. State, 4 Mo 375 

84. US—U S. V Shackelford, DC, 
27 F.Cas No.16,260, 3 Cranch CC 
178. 

85. Mass.—Commonwealth v. Boott, 
Thach.Cr. 390. 

88. Mass.—Commonwealth v. Boott, 
supra. 

87. Mass.—Commonwealth v. Boott, 
supra. 

88. SC.—State v. Yancey, 29 S C L. 
246. 


89. US.—^U. S. V. Shackelford. DC. 
27 FCas No.16,260, 3 Cranch C.C 
178 

19 CJ p 831 note 37. 

90. Mass —Commonwealth v. Bar¬ 
rett. 108 Mass. 302 

19 CJ p 83? notes 49-51. 

91. Tex.—State v. Warren, 14 Tex. 
406 

19 C J p 832 notes 62-54. 

92. Tex.—State v. Warren, supra. 

19 C J. p 832 note 66. 

93. Va—Commonwealth v. Jones. 1 
Va.Cas. 270. 8 Va. 270. 
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DUELLUM—DULY 


DUEIiLUM. The trial by battle or judicial com- 
bat.i 

DUELO. In Spanish law, duel; a custom in vogue 
in the peninsula from time immemorial and still 
common there and in other countries deriving their 
civilization from Spain, despite prohibitory and 
penal legislation.^ 

DUE PROCESS OF LAW. See Constitutional Law 
§ 567 et seq. 

DUES. See Due ante p 573 note 70-p 574 note 82. 

DUGAS TEST. A test to discover a dislocation of 
a shoulder.3 

DUGOUT. A shelter or rough kind of house exca¬ 
vated in the ground, or more generally in the face 
of a blulf or bank.^ The term has been compared 
with “building” sec 32 C.J.S. p 382 note 38. 

DUKE. Ill English law, a title of nobility, rank¬ 
ing immediately next to the Prince of Wales. It is 
only a title of dignity, and conferring it does not 
give* any domain, territory, or jurisdiction over the 
pbnee whence the title is laken. Duchess is the con¬ 
sort of a duke.® 

Duke of Exeter’s daughter. The name of a rack 
in the Tower of London, so called after a minister 
of Henry VI, who sought to introduce it into Eng¬ 
land.® 


Duke of York’s laws, A body of laws compiled 
in 1665 for the government of the colony of New 
York.7 

DULCIN. A derivative of coal tar, and similar to 
saccharine in appearance, character, and use, but of 
a different chemical composition.® 

DULL SEASON. As used in the fur trade, and dis¬ 
tinguished from “busy season,” see 12 C.J.S. p 858 
note 5. 

DULOCBACT. A government where servants and 
slaves have so much license and privilege that they 
domineer.^ 

DULY. The word has acquired a fixed legal mean¬ 
ing, and when used before any word implying ac¬ 
tion, it means that the act was done properly.!® It 
does not relate to form merely, but includes form 
and substance,!! implying the existence of every 
fact essential to perfect regularity of procedure,! 2 
and the observance of statutory requirements ;!3 and 
has been defined generally as meaning according to 
law,!4 or some rule of law,!® or practice;!® agree¬ 
ably to obligation or propriety, exactly, fitly 7 be¬ 
comingly, fittingly, or in accordance with what is 
right, required, or suitable;!® by proper proce¬ 
dure;!®* in a due, fit, or becoming manner ;20 in 
due manner, and when or as due;2! in due time or 


1. Black I..D 

2 . Kscrichc Diccionario. 

3. Iowa—Burton v Neill, 118 N W 
302, 305, 140 Iowa 141, 150, 17 Ann. 
Cas 532 

19 CJ p 833 note 8. 

4. Mo—State v Clark, 288 S.W 77, 
221 Mo App. 893, Quotings Century 
D. 

5. Black L< D. 

6. Black LD. 

19 CJ p 833 note 9 [a]. 

7. Black Li D 

8. Chemical composition 
“Saccharine is anhydro-ortho-sul- 

phaiTiin-benzoic acid, while duUin is 
para-phenetol-carbamid ’’—U S v. 
Lehn, C C.N.Y, 113 F. 1005. 

8 . Black LD. 

10. Mo.—Kansas City v Jones Store 
Co , 28 S W 2d 1008. 1013, 325 Mo 
226, quoting: Corpus Jnris. 

Wash —British Columbia Bank v 
Port Townsend, 47 P. 896, 897, 16 
Wash 450 

19 C J. p 833 note 13. 

11. N.y —Cohen Iron Works Co. v. 
Jaffe, 190 N Y.S. 476, 477, 198 App. 
Div. 309 

19 C.J p 833 note 17. 


12. Iowa —Putnam v Bussing, 266 
N.W 659, 562, 221 Iowa 871, citing 

Gorpns Juris. 

N Y —Hej^olds v. Harlem Constr. 
Co. 128 NYS 642, 643, 71 Misc 
446 

13. Mo —Barnett v Bellows, 287 
SW 604, 606, 315 Mo 1100. 

14. U S.—Cromwell v Slaney, C C.A. 
Mass , 65 F 2d 940, 942—Zechiel v 
Firemen’s Fund Ins Co , C C A.Ind , 
61 F 2d 27. 28 

Fla —F. & R Corporation v. Camp¬ 
bell, 166 So. 596, 597, 123 Fla 130 

Iowa—Putnam v Bussing, 266 N W. 
559, 562, 221 Iowa 871, citing Oor- 
pus Jnris. 

Mo —Kansas City v Jones Store Co , 
28 SW2d 1008, 1013, 325 Mo 226, 
quoting Corpus Juris. 

N Y —Cohen Iron Works Co. v. Jaffe, 
190 N Y.S. 476, 477, 198 App.Dlv 
309 

Tex—Cox, Inc v. Humble Oil & Re¬ 
fining Co , Com App , 16 S W 2d 285, 
286—Chattanooga Boiler & Tank 
Co V City of Collinsville, Civ App , 
111 S W 2d 1170, 1171—Woodson 

Mill & Elevator Co. v Graham Mill 
& Elevator Co., Civ.App , 57 S W 2d 
943, 944. 

19 C.J p 833 note 15. i 
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15. Mo—Kansas City v Jones Store 
Co, 28 SW2d 1008, 1013, 325 Mo. 
226. quoting Corpus Juris. 

N Y.—People v Bainbridge Town 
Clerk, 56 N Y.S 64, 66, 26 Misc 220. 

16. Fla.—F & R Corporation v. 
Campbell, 166 So 596, 597, 123 Fla. 
130. 

17. Neb—Rogers v Trumble, 125 N- 
W 600, 602, 86 Neb 316 

19 C J. p 833 notes 27, 30, 31. 

18. Tex —Cox, Inc v. Humble Oil 
& Refining Co , Com App , 16 S.W. 
2d 285, 286—Chattanooga Boiler & 
Tank Co v City of Collinsville, 
Civ App, 111 SW2d 1170, 1171 

19 CJ p 833 notes 26, 28, 29 

19. U S —Albright v Baltimore & O. 
R. Co , D C N Y , 22 F 2d 832 

80l Tex—Markowsky v. Newman, 
136 S.W 2d 808, 813. 

19 CJ. p 833 notes 21, 22, 23. 
Similarly expressed 

“The word ‘duly* means In a prop¬ 
er way.”—Zechiel v Firemen’s Fund 
Ins. Co., C.C A Ind, 61 F.2d 27, 28. 

21. Kan.—Citizens’ State Bank v. 

Morse, 67 P. 116, 116, 60 Kan 526. 
Neb.—Rogers v. Trumble, 125 N.W. 
600, 602, 86 Neb. 316. 
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proper manner; 2 2 on proper authority;23 proper¬ 
ly, 2 ^ regularly,25 sufficiently, timely, or orderly.26 
It ia often used before such words as “convened,” 
^‘arrested,” “qualified,” “served,” “presented,” “dis¬ 
charged,” and many others, and 111 such cases means 
legally.27 In pleading, the term imports but a con¬ 
clusion relating only to the formalities observed or 
nonobserved, and tenders no issue.28 

“Dulj"” has been held equivalent to “due manner” 
or “in due manner” see ante p 577 note 53, and 
“under and by virtue of the laws;”23 and has been 
distinguished from “substantially .”30 

Duly sworn. A term which imports the admin¬ 
istration of an oath according to the formula pre¬ 
scribed by law for all similar cases ;3t a swearing 
according to law;32 ajjj been defined as mean¬ 
ing in due manner sworn; 33 lawfully sworn, accord¬ 


ing to Btatute.3^ Used with the preposition “to” in 
a particular connection, the phrase has been held 
to mean verified by affidavit. 35 

As to administering oath to juror see the C.J.S. 
title Juries § 296, also 35 C.J. p 423 note 49-p 425 
note 82, and 19 C.J. p 835 note 16 [b]; and to wit¬ 
ness see the C.J.S. title Witnesses § 320, also 70 C. 
J. p 483 note 45-p 486 note 71, and 19 C.J. p 835 
note 16 [a]. 

Other phrases: “Duly accounted for,”36 “duly ae- 
knowledged,”37 “duly addressed,”38 “duly allowed 
by legal authority,”33 “duly and legally appoint¬ 
ed,”^® “duly and regularly committed,”^! “duly ap¬ 
pointed peace officer,”^2 “(iuly ascertained,”^3 “duly 

authorized,”^^ “duly authorized attorney,”^® “duly 

certified,”^® “duly dedicated,”^ 7 “duly executed,3 

“duly filed,”'*® “duly given or made,”®® “duly incor- 


22 . Ga —Ingram v. Smith, 7 S E 2d 
922. 924. 62 Ga.App 335, citing Cor. 
pus Juris. 

Kan —Citizens* State Bank v. Morse, 
57 P. 115, 116, 60 Kan 526. 

19 C.J. p 833 note 20. 

23. Pa.—Batt v. Pennsylvania Globe 
Gas Light Co, 18 Phila 357. 

24. Iowa.—Putnam v. Bussing, 266 
NW. 659, 562, 221 Iowa 871, citing 
Corpus Juris. 

Tex—^Markowsky v. Newman, 136 

5 W2d 808, 813. 

25. U.S.—^Zechiel v. Firemen's Fund 
Ins. Co., CC.A.Ind.. 61 F.2d 27, 
28. 

Iowa—Putnam v. Bussing, 266 N.W. 
559. 562, 221 Iowa 871, citing Cor. 
puB Juris. 

Mo —Kansas City v. Jones Store Co., 
28 S W 2d 1008, 1013. 325 Mo. 226, 
quoting Corpus Jnris. 

Tex—Markowsky v Newman, 136 S 
W.2d 808, 813—Cox, Inc, v. Humble 
Oil & Refining Co , Com.App., 16 S. 
W2d 285. 286—Chattanooga Boiler 

6 Tank Co v. City of Collinsville, 
Clv.App, 111 SW.2d 1170. 1171. 

19 C J p 833 note 14 

22. Tex —Markowsky v. Newman, 
136 S W.2d 808. 8l3. 

27. Ill—O'Donnell v People, 79 N.E. 

639, 640, 224 111 218, 8 Ann Cas 

123 

19 C.J p 833 note 19. 

28. Tex—Woodson Mill & Elevator 
Co. v Graham Mill & Elevator Co , 
Civ.App, 57 SW2d 943, 944 

19 CJ P 833 notes 33, 34 
As surplusage in pleading see the 
C.J.S. title Pleading 8 44, also 49 
C J. p 102 notes 32-40, and 19 C. 
J p 833 note 36. 

29. Xex.—Woodson Mill & Elevator 
Co. V. Graham Mill & Elevator Co , 
CivApp., 57 S.W.2d 943. 944. 


38. Wyo —Lusk Lumber Co. v. In¬ 
dependent Producers Consolidated, 
249 P. 790, 792, 35 Wyo. 381. 

31. Fla,—Garner v. State, 9 So. 835, 
845, 28 Fla. 113, 29 Am S.R 232. 

l9 C.J. p 836 note 16. 

32. Miss.—^Wilson V. Pugh, 32 Miss 
196, 198. 

19 C J. p 835 note 14. 

33. SxprssslolUi SBliiivaleut 

"The words 'in due manner sworn’ 
have the same meaning as the word 
‘duly * An indictment alleging that 
the witness was ‘in due manner 
sworn' sufficiently alleged that she 
was ‘duly sworn ’"—State v. Jewett, 
86 P 994. 996, 48 Or. 577, 

34. N Y —Burns v. People, 59 Barb 
531, 543. 

35. Tenn—^Drainage Diet. No. 4 of 
Madison County v. Askew, 196 S 
W. 147, 148, 138 Tenn. 136. 

36. Ind —Union Trust Co. v Ral¬ 
ston, 191 NE 94, 97, 101 Ind App 
548. 

37. N.Y.—In re Lido Club Hotel, 7 
N.Y.S.2d 619, 620, 169 Misc 522— 
Spraker v. Spraker, 274 N.Y.S 464, 
457. 152 Misc 867. 

38. N.Y —Century Bank of City of 
New York v Breltbart, 161 N Y.S 
588, 589, 89 Misc. 308. 

39. US.—U. S V. New York, C & 
St. L. R. Co., C.C.A.Ohio, 32 F.2d 
887. 890. 

40w Mass—Commonwealth v. Chase, 
127 Mass. 7. 13. 

Neb—Ford v. Boyd County, 197 N. 
W. 953, 954, 111 Neb. 834. 

41. Ind —State v Brown. 11 N.E 2d 
679. 681, 113 A.L.R. 1243. 

42. NY —People v. Terwilliger, 14 
N.Y.S.2d 267, 269, 172 Misc. 70. 

43. U S —Albright v. Baltimore & 
Ohio R. Co., D.C.N.Y.. 32 F.2d 832 
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44. Ark—Jackson v State, 254 S.W. 
531, 160 Ark. 198 

La—Interstate Trust Sr Banking Co. 
V Lichtenteg. 118 So. 773. 774, 9 
La App 68 

Mass —Federal National Bank of 
Boston V. O'Connell, 26 N E 2d 539, 
544. 

19 CJ p 834 note 53 

45. U S —In re Rrashear, D C Pa , 
276 F 481, 482. 

46. Ga—Ingram v Smith, 7 S E 3d 
922, 923, 62 GaApp. 335 

19 CJ p 834 note 56 

Phrase deflued 

'* ‘Duly certified’ means what the 
words import—properly, regularly, 
nc cording to law,—and implies the 
existence of every fact es,sential to 
perfect regularity of procedure."— 
I'utnam v. Bussing. 266 N.W. 569, 
562, 221 Iowa 871, citing Corpus JiL- 
ris. 

47. R.I —Marwell Const. Co. v. 
Mayor and Board of Aldermen of 
City of Providence, 200 A. 976, 979, 
61 RI. 314. 

48. Fla,—New York Life Ins Co. v 

Oates, 166 So 269, 273, 122 Fla. 
540 — Suttle V. Wold, 158 So 447, 
448, 117 Fla. 802—McEwen v. 

Schenck. 146 So. 839, 840, 108 Fla. 
119—Hutchinson v. Stone, 84 So. 
151. 154, 79 Fla- 167—Shad v. 

Smith, 76 So. 897, 899, 74 Fla. 324 

19 C J. p 834 note 70 

49. U S.—Elbee Chocolate Co. v. U 
S, CC.A.N.Y., 63 F.2d 773, 776 

Ohio—Cullen v. Schmit, 30 N.E.2d 
994. 996, 137 Ohio St. 479. 

Tex.—Christner v. Mayer. Civ.App, 
123 S.W 2d 716, 718. 

19 C J. p 834 note 71. 

Sa Or—Paist v. Fhlst, 34 P.3d 937, 
938, 147 Or. 623. 

19 C.J. p 834 note 76. 
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porated,”®^ "duly licensed or admitted,”®* "duly 
made or given,”®* "duly made their award,”®^ "duly 
make and execute,”®® "duly organized,”®® "duly or¬ 
ganized school,”®^ "duly performed,”®® "duly pre¬ 
scribed Uniform,”®® "duly presented,”®® "duly 
proved,”®^ "duly qualified,”®* "duly recordt'd,”®* 
"duly registered,”®^ "duly rendered,”®® "duly repre¬ 
sented,”®® "duly saved exceptions,”®^ "duly sent,”®® 
"duly sentenced,”®® "duly served,”"^® and "duly ver- 

ified.”7i 


References to additional phrases, elsewhere dis¬ 
cussed, are listed in the subjoined noteJ* 

Still other phrases in which the word is employed 
see 19 C.J. p 833 note 36-p 835 note 13. 

BUM. Latin, while, as long as, until, upon condi¬ 
tion that, or provided that.*^* 

DUMB. One who cannot speak, a person who is 
mute.*^^ 

Phrases: "Dumb animal,”^® "dunib-bidding,”'^® 


51. Tex.—Woodson Mill & Elevator 
Co. V. Graham Mill & Elevator Co . 
Civ App , 57 S W 2d 943, 944—Bury 

V J E Mitchell Co, Civ App., 74 
SW 341. 

52. Mont—Vaill v Northern Pac 
Ry Co, 213 P 446, 447, 66 Mont 
301 

53. **l>iil 7 rendered** equivalent 

AVis.—Roys V Lull, 9 Wis 324, 326 

54. N y —Cohen Iron Works Co v 
Jaffe, 190 NTS 476, 477. 198 App. 
Div. 309 

55. Mo—Barnett v Bellows. 287 S 
W 604. 606, 316 Mo 1100. 

56. U.S—Zechiel v Firemen's Fund 
Ins Co, CCAInd, 61 F 2d 27, 
28 

La—Davidson v. American Paper 
Mfff. Co, 175 So 753, 757, 188 La 
69, 114 ALR 1044 

Wis—State v. Mel.strand, 195 N.W 
314, 315, 181 Wis 418 
19 C.J p 835 note 84. 

57. N Y —I'eople ex rcl Jane David 
Holding^ Corporation v Murdock, 
268 NY.S. 662. 663, 241 App Div 
625—Jane David Holding Corpora¬ 
tion v. Murdock, 271 NY.S. 177, 
178. 150 Misc. 697. 

5& Idaho.—Weed v. Idaho Copper 
Co, 10 P2d 613, 621, 51 Idaho 737 

59. U S —U S. V. Krakower, C C.A 
NY, 86 F2d 111, 112 

60. Ala—Knox v. Rivers Bros, 88 
So 33, 34. 17 Ala.App 630 

pia—F. & R. Corporation v Camp¬ 
bell. 166 So. 696. 697, 123 Fla 130. 
NY.—Jones V. Board of Education 
of Union Free School Dlst No. 1 
of Town of Pelham, 272 N.Y.S. 6, 
19, 242 App.Div 17. 

19 C.J. p 835 note 89. 

61. N.C.—In re Parham’s Will, 100 
S.E. 260, 262, 178 N C. 106—Horton 

V Hagler, 8 NC. 48. 49. 

62. Fla —State ex rel. Landis v 
Bird, 163 So. 248, 266, 120 Fla 780. 

Ohio —State ex rel. Essinger v. 
Holzemer, 8 NE.2d 155, 156, 54 
Ohio App 477. 

Pa.—Commonwealth v. Lomas, 163 
A. 124, 126, 302 Pa. 97, 74 A.L.R. 
481. 

19 C.J. p 836 note 96. 

63. Me.—Blaisdell Automobile Co. 


v. NeLson, 164 A. 184, 186, 130 Me. 
167. 

N.J—Hadfield v Hadfleld, 17 A 2d 
169, 171, 128 N.JEq. 510 

19 C.J. p 835 note 98 

64. NC—Gallop v Elizabeth City 
Milling Co, 100 SE 130. 131, 178 
NC 1 

Tex —^Walker v. Knox. Civ.App , 191 
SW. 730, 734. 

19 C J. p 835 note 1. 

65. Tex—Markowsky v. Newman, 
136 SW.2d 808, 813—Campbell v 
Wright. Civ App, 95 S W 2d 149. 
15.3. 

Wis—Roys V Lull. 9 Wis. 324, 326. 

19 C J. p 835 note 2. 

“Duly made or given” equivalent see 
supra note 53. 

66. N.Y.—In re Gruner’s Estate, 267 
N.Y.S. 388, 390, 149 Misc. 341. 

67. U S.—Ciomwell v. Slaney, C.C 
A.Mas.s , 65 F 2d 940, 942 

68. DC—Peavey v. Philadelphia. B. 
Ac W. R R Co., 61 AppD.C. 127, 
277 F. 333, 334. 

69. Mo—State v. Messino, 30 S W.2d 
750, 762, 325 Mo. 743. 

TO. N.J —Gara brant v. Garabrant, 
122 A. 848, 849, 95 N J Eq. 136. 

19 C.J p 835 note 4. 

71. US.—In re Guary, D C.N.Y., 271 
F 968, 972. 

19 C.J. p 836 note 12. 

72. “Duly appointed” see 6 CJ.S p 
88 note 37 

“Duly authenticated” see 7 C.J.S. 
p 1289 note 79 

“Duly authorized agent” see 7 CJ. 
S. p 1296 note 68, and the C J S. 
title Insurance §§ 146, 146, also 32 
C J. p 1057 note 16-p 1059 note 
41. 

“Duly certifled copy” see 14 C.J.S. 
p 115 note 48 

“Duly cited” see 14 C J S. p 1126 note 
32 

“Duly commenced” see 16 C.J S. p 248 
note 23 

“Duly convened” see 18 C J S p 37 
note 77. 

“Duly directed” see 26 C.J S p 1316 
note 98 

“Duly discharged” see 26 C J.S p 
1331 note 67. 


“Duly scheduled” see Bankruptcy § 
677 b. 

73. Black LD 
Dniii bene se gesserlt 

“While he shall conduct himself 
well: during good behavior Ex¬ 
pressive of a tenure of ofTice not de¬ 
pendent upon the pleasure of the ap¬ 
pointing power, nor for a limited pe¬ 
riod, but terminable only upon the 
death or misconduct of the incum¬ 
bent ”—Black L D 
Dun fervet opus 

(1) Literally "While the work 
glows,” hence “In the heat of action ” 
—Black L D. 

(2) Exemplified in the ca.se of a 
declaration made as part of the res 
gestae, “dum fervet opus ”—Bundy v. 
Si€‘rra Lumber Co , 87 P 622, 624, 149 
Cal 772. See also the C J S. title 
Evidence § 417, and 22 C.J. p 461 
note 89-p 462 note 2 

Dun rscens fnit maleficlun 

“While the offense was fresh A 
term employed in the old law of 
appeal of rape.”—Black L D. 

Dam sola 

“While sole, or single Dum sola 
fuerxt, while she shall remain sole 
Dum sola et casta vircrit, w’hile she 
lives single and chaste Words of 
limitation in old conveyances Al¬ 
so applied generally to an unmarried 
woman in connection with something 
that was or might be done during 
that condition ”—Black L D. 

74. Black L D. 

75^ Hold included 

(1) A dog which has an ow’ner.— 
Mclianicl v. State. 5 Tex App 476, 
479 

(2) Used in a statute as including 
“every living creature ”—People v. 
Bruncll, 48 How Pr .N Y , 435, 447. 
76. ”Zn sales at ancUon, when the 
minimum amount which the owner 
will take for the article is writ¬ 
ten on a piece of paper, and placed 
by the owner under a candlestick, or 
other thing, and it Is agreed that 
no bidding shall avail unless equal to 
that, this is called durab-bidding.”— 
Black L.D. 

As to rejection of bids less than stat¬ 
ed minimum see Auctions and Auc¬ 
tioneers 8 7 © (4) text and note 
74 
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and “dumb person” see 19 C.J. p 835 note 17. 

DUM FUIT INFRA .ffiTATEM. A writ whereby 
one who had made a feoffment of his land while an 
infant, when he came of full age, might recover 
those lands and tenements which were so aliened.*^^ 

DUM FUIT IN PRISONA. A writ which lay for 
the recovery of lands which a man had alienated 
while in prison or under duress.*^* 

DUMMODO. Provided, provided that; a word of 
limitation in the Latin forms of conveyances, of 
frequent use in introducing a reservation, as in re¬ 
serving a rent.*^® 

DUMMY. A term in common use, more compre¬ 
hensive and less distinctive in meaning than other 
words which might be named as its s>nonyms,®® 
implying a make-believe, a pretended, a feigned 
something—an imitation, a counterfeit in a general 
sense, but not necessarily fictitious or forged and 
defined in this sense, adjeetively, as meaning appar¬ 
ently acting for one’s self, but really for another 
and substantively as a fictitious person or one who, 
having no interest in the transaction, permits the 
use of his name for the ixjiqietration of a fraud, and 
signs papers and makes affidavits perfunctorily 
a person who holds the legal title to real property 
under a moral obligation to recognize another as 
the owner a straw inan.^® In a sjjecific appli¬ 
cation of this sense, it is descriptive of a relation 
variously defined, but always in the sense of means 


through which a corporation’s business is actively 
prosecuted, or of the relation created when two 
corporations are in substance identical although op¬ 
erating under different names, and in this connec¬ 
tion, has been said to mean much the same thing 
as “adjunct,” “agency,” “branch,” “buffer,” “instru¬ 
mentality,” and “tool.”*® “Dummy” has been held 
also equivalent to “sham.”*’^ 

In an entirely different sense, the word has been 
defined as the space six and one-third feet in width 
betw’een street railroad tracks.** 

Phrases. “Dummy director” see Corporations § 
726 c (2), “dummy line” see the C.J.S. title Rail¬ 
roads § 1, also 19 C.J. p 836 note 22, and “dummy 
note.”*® 

DUM NON FUIT COMPOS MENTIS. A writ of 
entry which lay for a man who had aliened his lands 
while he was of unsound mind, to recover them 
from the alienee.®® 

DUMP. To empty,®! to put or throw down with 
more or less of violence; hence, to unload, as from 
a cart by tilting it, as to dump sand, coal, etc.®- 

“Dumped” has been held synonymous with 
“emptied.”®^ 

“Dumjung,” in cotton marketing parlance, has 
been defined as meaning forcing cotton on the mar¬ 
ket during the short gathering season.®^ 

Dump car, cart, or truck. A cart or car having 
a body that can be tilted, or a bottom ojiening down¬ 
wards, for emptying,®® a “dump cart” being said 


77. Ont.—Gilchrist v Ramsay. 27 U. 
C Q B DOO. 603 

After his death, his heir had the 
same remedy.—Black L. D. 

78. Brown L. D 

79. Black L.D 

80 l Bxaanplee of common use 

“However inelegant the term. It 
has undoubtedly come into common 
use Wo speak and hear of 'dummy' 
directors of a corporation, ‘dummy* 
entrymen in connection with public 
land frauds, dummy’ contracts, etc,*’ 
—U. S V Warn, D C Idaho, 295 F 
328, 331. 

81. U S —U. S V Warn, supra. 

88 . Webster New Int D 

83 , u S —U. S. V Munday, C C. 
Wash., 186 P 375, 385 

84. N Y.—Hegstad v. Wysiecki, 166 
N.Y.S 898, 900, 178 App Div. 733 

Similarly expreeeed 

“One who holds legal title for an¬ 
other.**—^Black Li.I> 

86 . Black L D. 

88 . U.S.—^New York Trust Co. v. 


Carpenter, Ohio, 250 P. 6G8, 672, 
163 CCA. 14. 

N Y.—Liowendahl v. Baltimore & O. 
R Co. 287 NYS 62, 74, 247 App 
Div. 144. 

87. Closest equivalent 

“ 'Sham* is possibly the closest 
equivalent **—U S v. Warn, D C. 
Idaho, 295 P. 328, 331 

88 . l‘a—Schroeder v. Pitt*?burgrh 
Rys Co., 165 A 733. 311 Pa 398 

89. US—U. S. V. Warn, D C Idaho, 
295 F 328, 330 

90. Burrill L.I> 

**l}nm fait non compos mentis snas, 
at diclt,” etc. 

Mass—Mitchell v Kinsrman, 5 Pick. 
431, 432 

91. Ala—Redus v. Milner Coal & R 
Co, 41 So. 634, 635 

92. Neb.—Baney v Chicago, B & 
Q. R. Co. 218 NW. 424, 428, 116 
Neb. 615 

Bimllaxly expressed 

“To drop down, to deposit some¬ 
thing in a heap or unshaped mass as 
from a cart or basket; to unload, as 
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from a cart by tilting: it,”—Lambert 
V City of Port Arthur, Tex.Civ App, 
22 S.W.2d 320, 321. 

93. Ala.—^Redus v. Milner Coal & R. 
Co.. 41 So. 634, 635 

94. Besnltlnfir ih decline of prices 
to farmer 

“It is well known that when the 
gathering season begins the price 
of cotton IS established and is gen¬ 
erally fairly well stabilized for a 
time until the cotton is open and Is 
gathered and groes to market with 
such rapidity that the market is 
ov€T 9 tocked and a decline in the 
price results, until the crop is all 
marketed by the farmer and gets in¬ 
to the hands of speculators or legiti¬ 
mate dealers m cotton and then it 
advances; but the farmer gets no 
bonellt frofh the advance **—Arkan¬ 
sas Cotton Growers* Co-op. Ass’n v. 
Brown, 270 S.W 946. 953, 168 Ark. 
604. 

95. Neb —Baney v, Chicago, B. & 
Q. R. Co., 218 NW. 424. 428, 116 
Neb. 616. 
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to be a two-wheeled cart,®® and a “dump truck” to 
differ from an ordinary truck in the manner of its 
unloading, by which its efficiency is increased.®*^ 

Dumping board. An elevated structure of tim¬ 
ber used in loading dumpers and scows at a dock 
with earth and other material; it overhangs the wa¬ 
ter to enable a scow to go under it.-*® 

Other phrases “l)ump(*d the car,”®® and “dump¬ 
ing its garbage;”! also, adjectively, “dump posi¬ 
tion,”2 and “dumping ground.”® 

BUN. Applied to color, partaking of brown and 
black.4 

In another sense, a mountain or high open place.® 

In an entirely different sense, a demand for pay¬ 
ment, whether oral or written; also one who duns 
or urges for payment;® and also as a verb, to ask 
or beset for payment, to plague or pester constant¬ 
ly, or to urge importunately.'^ 

BUNA. In old records, a bank of earth cast up, 
the side of a ditch.® 

BUNCE. In common intendment and speech, one 
of dull capacity and apprehiuision.® 

BUNGEON. Such an underground prison or cell 
as was formerly placed in the strongest part of a 
fortress, a dark or subterraneous prison.!® 

BUNIO. A double, a kind of base coin less than a 
farthing.!! 


BUNNAGE. Fagots, boughs, or loose materials of 
any kind, laid on the bottom of a ship to raise heavy 
goods above the bottom, to prevent injury by water 
in the hold, on loose articles of merchandise wedged 
between parts of the cargo to prevent rubbing, and 
to hold them steady,!® and also to facilitate drain¬ 
age.!^ The term has been compared with, or dis¬ 
tinguished from, “ballast” see 8 C.J.S. p 381 note 
17, and “shoring.”!^ 

As to liability of vessel for lack of sufficient 
dunnage see the C.J S. title Shipping § 141, also 58 
C.J. p 453 note 60-p 454 note 62. 

Phrases: “Allowing shippers 500 pounds free 
dunnage;”!® and also, adjectively, “athwartships 
dunnage boards.”!® 

BUN8ET8. People that dwell on hilly places or 
mountains.! 7 

BUOBECEMVlRAliE JUBICIUM. The trial by 
twelve men, or hy jury; applied to juries de medie- 
tatc linguae.!® 

BUOBECIMA MANU8. Twelve hands; the oaths 
of twelve men, including himself, by whom the de¬ 
fendant was allowed to make his law.!® 

BUOBENA. A term which may be taken for a Lat¬ 
in word meaning a dozen ;2® hence in old records, a 
jury of twelve men.®! 

BUG NON POSSUNT IN SOUBO UNAM REM 
P088IBERE.®® 


96. Minn—Iv-fTHon v Clikel, 57 N. 
W. 800, 801. 56 Minn 299. 

97. Pa —Masfi:ai v Public Commis- 
^»!on of Pennsylvania, 188 A 399, 
600, 1J4 Pa.Super. 370. 

98. *‘A portion of the hoard (cal 1ml 
.t tipple) is hiriKcd so that it may be 
tipped up after materia^ is deposit¬ 
ed on It fiom an inclined plane or 
slidf o\fr and from which Iht ma- 
l»iial IS deposited by gravity In the 
s< ow ’*—Healey v. Moran Towing & 
Transportation C’o . NY, 253 F 334, 
337. 165 CCA 116 

99. Ala—Redus v Milner Coal & 
R Co , 41 So 634, 635 

1. Tex —Lambert v City of Port 
Arthur, Civ App. 22 S W 2d 320, 
321 

2. As distinguished from ''normal 
position” of oar—Bancy v. Chicago, 
B & Q R Co, 218 N.W. 424, 428, 
116 Neb 615 

3. BeAned 

A yard used for waste and other 
materials —Buckingham v. Fulham. 
69 J P 297 


4. Tex—Cameron \ State, 44 Tex 
652, 656 

5. Black Li.D 

Place names ending in **dnn” or 

“don” have been applied to locations 
built up on hills or in open plates 
near them —Black L..D 

6. Black LD 

7. Webster New Int D 

8. Black L D 

9. NY —l^'itzgerald v Redfleld, 51 
Barb 484, 492 

19 C J p 836 note 28 

10. Black L.D 

11. Black L D 

12. U S —Great W^estern Ins Co 
V Thwing, Mass , 13 Wall. 672. 674, 
20 L Fd 607 

19 CJ p 836 note 30 [a] 

Protection of mere ▼olnable articles 
It belongs to the category of crat¬ 
ing and boxing employed to protect 
more valuable articles in shipment, 
and can hardly be regarded as lum¬ 
ber in a commercial or transportation 
sense. In substantial part it is of 
negligible value after It has served 
its temporar> purpose, and is dis¬ 
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posed of accordingly—Butler Motor 
Co V Atchison. T & S F. Ry. Co, 
CCA Mo, 272 F 683, 684 

13. U.S—The Indien. C.C.A Cal., 71 
F2d 752, 757 

14. U S —Capuccio v. Barber, D.C. 
N.Y , 148 F 473, 476. 

16. U S —Butler Motor Co. v. Atchi¬ 
son. T & S F Ry, Co., CC.A.Mo, 
272 F 683 

16. U S —The Indien. C.C A.Cal., 71 
F2d 752, 767 

17. Black L D 

18. Black L.D 

19. Black LD 

20. Fng —Sanders v. Powell, Lev. 
129, 83 Reprint 332. 

21 . Black L D 

Duodena mann 

"A dozen bands. L e., twelve wit¬ 
nesses to purge a criminal of an of¬ 
fense.”—Black L.D. 

2SL A maxhn meaning "Two per¬ 
sons cannot each have the entire 
right to one thing ”—Trayner I«eg. 
Max. 



DUORUM IN 80LIDUM DOMINIUM, ETC.--DUPLICATE 


28 C.J.S. 


BUOBUM IN SOLEDUM DOMINIUM VEL P08- 
8E88IO E88E NON POTE8T.23 

DUO 8UNT IN8TBnMENTA AD OMNE8 BE8 
AUT CONFIRMANDA8 AUT IMPUONAN- 
DA8—RATIO ET AUOTORITA8.24 

DX7PLA. In the civil law, double the price of a 

thing.^s 

DUPLEX. Double; twofold.^* 

Duplex house. A double house or a house in du¬ 
plicate a house which has accommodations for 
two families on two or more floors without regard to 
whether these accommodations are identical or 
not.28 A distinction has been made in two-family 
houses between those where the accommodations for 
the families are divided vertically and where they 
are divided horizontally, and in this connection the 
term has been compared with and said to have a 
broader connotation than ^^double house” see ante p 
58 note 68. 


Other phrases: "Duplex dwelling house,”29 "du¬ 
plex house and double house,”*® "duplex querela,”*^ 
"duplex valor maritagii,”*2 and "duplex vincu¬ 
lum.”** 

DUPLEX PLACITUM NON ADMITTITUR.*^ 
DUPLICATE. 

As a Noun 

The meaning of the word in legal phraseology is 
the same as that in its use among business men,** 
and ordinarily embodies primarily the idea of exact 
identity and being the same as an original, having 
all the legal c'ffect and validity of an original.*® It 
has been defined as meaning that which c^xactly re¬ 
sembles or corresponds to something else; another, 
correspondent to the first; hence, a copy, counter¬ 
part, or transcript; as a duplicate of a dispatch; 
specifically in law, an original instrument repeated, 
a document the same as another in essential partic¬ 
ulars, differing from a copy in being valid as an orig¬ 
inal;*^ either one of two originals, both of which 
are executed by the same party or parties;** an 


23b A nriaxim meanlna “Ownership 
or possession In entirety cannot be 
in two persons of the same thinjg: ’’ 
—Black L-D 

3€- A maxim meaning: “There are 
two instruments either for confirm¬ 
ing: or impugrning: all thingrs—^rea¬ 
son and authority.”—Black Li.D. 

25. Black L..D. 

26. Century D. 

27. Mo —Kenwood Land Co. v. Han¬ 
cock Inv. Co , 156 S.W. 861, 862. 169 
Mo App. 715. 

28. Adopted as the oonunon sense 
meaainff, and resorted to where the 
circumstances were such that it 
could not fairly be said to have any 
definite settled meaning cither as a 
phrase in common acceptance or as 
a technical trade name.—Donnelly 
V. Spitza, 224 N W. 396, 397, 246 
Mich. 284. 

29. Said not to include a dwelling 
house used for boarding and room¬ 
ing a large number of children for 
pay.—Nerrerter v. Little, 243 N W. 
26. 26. 258 Mich. 462. 

39 , Construed as meaning 

“It seems to me that the phrase 
. . . was adopted as a flexible 

way of saying that these two fami¬ 
lies might live under one roof either 
on separate floors or on separate 
sides of the same building ”—Don¬ 
nelly V. Spitza, 224 N.W. 396. 397, 
246 Mich. 284. 

31. Defined 

“A double complaint; an ecclesi¬ 
astical proceeding, which is in the 
nature of an appeal.”—^Black L.D. 


32. Zn old Dnglish law | 

“Double the value of the marriage 
.While an Infant was in ward, the 
guardian had the power of tender¬ 
ing him or her a suitable match, 
without disparagement, which, if the 
infants refused, they forfeited the 
value of their marriage to their 
guardian, that is. so much as a jury 
would assess or any one would give 
to the guardian for such an alliance, 
and, if the infants married them¬ 
selves without the guardian’s con- 
S3nt, they forfeited double the value 
of the marriage ”—Black L.D., citing 
2 Blackstone Comm, p 70. 

33. Zu the civil law 

The relation between those who 
are united by blood on two sides, 
maternal as well as paternal, and 
which gives them and their children, 
in case of Intestate succession, a 
preference over collaterals united on 
one side only—Escriche Dlccionario 
See also Doble Vinculo de Parentesco 
27 C.J S. p 1307 note 36, and De¬ 
scent and Distribution § 19 et seq. 

34. A maxim meaning “A double 
decree cannot be regarded —Morgan 
Leg. Max. 

36. U.S.—^Wright v. Michigan Cent 
R. Co., Mich., 130 F. 843, 846, 65 
CC.A 327. 

36. Iowa.—Nlckle v. Lewis, 272 N. 
W. 625, 626. 

“Daplloates exist oxily when the 
two instruments have both been 
recognized and established by the 
parties concerned as the evidence of 
their act, as where the parties to a 
sale sign a memorandum with car¬ 
bon copy and each keeps one.”— 
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Tampa Shipbuilding & Engineering 
Co V General Const. Co , C.C.A Fla , 
43 F2d 309, 311. 

“The law means by the word 
‘duplicate’ ‘two petitions, each an 
original, and not an original and a 
copy ’ ”—Millan v. Exchange Bank 
of Mannington, C.C.A.WVa., 183 F 
763, 764 

37. Ariz —American Coarse Gold 
Corporation v. Young, 52 P.2d 1181. 
1182, 46 Ariz 611 

Mo —Baker v. Sovere ign Camp, W. O 
W, App, 116 SW2d 513, 517 
Similarly expressed 

(1) “The double of anything; an 
original repeated, a counterpart, a 
document which is essentially the 
same as some other instrument.”— 
State V. Allen. 35 S E 204, 207, 56 S 
C. 495—19 C.J. p 836 notes 41. 42. 
44. p 837 note 51, 51 [a]. 

(2) “A copy of the original ” 
Iowa—Nlckle v. Lewis, 272 N.W. 

525, 626. 

Neb.—Radford v. Dixon County, 46 
N.W. 276, 276, 29 Neb. 113. 

(3) "One of two originals of the 
same' tenor.”—Grant v. Griffith, 56 
N Y.S. 791, 793, 39 App.Div 107. 

(4) “An original instrument re¬ 
peated. the exact repetition of an 
instrument having all the validity of 
an original.”—Cable Co. v. Rathgeb- 
er. 113 N.W. 8’8, 90. 21 S.D. 418. 428 
—19 C.J. p 836 note 46. 

(6) “The counterpart of an instru¬ 
ment.”—^Wright v. Michigan Cent. 
R. Co., Mich.. ISO P. 843. 846, 65 C. 
C.A. 327. 

38. Mich.—McCualg y. City Sav. 



as C.J.8. 


DUPLICATE—DUPLICATUM JUS 


original instrument reproduced a transcript 
equivalent to the first or original writing.^® It is 
not technically nor really a mere copy of the orig¬ 
inal, but differs from a copy in that it has all the 
validity of an original.^l The term is also fre¬ 
quently used to signify a new original, made to take 
the place of an instrument that has been lost or de¬ 
stroyed, and to have the same force and effeet.42 

The term has been both held equivalent to, and 
also distinguished from, “certified copy” see 34 C. 
J.S. p 114 notes 37, 38, and “copy” see 18 CJ.S. 
p 131 notes 22, 25; and has been distinguished from 
“counterpart” see 20 C.J.S. p 743 note 5, “examined 
copy,”^^ and “true copy” see 18 C.J.S. p 132 note 
57. 

In English law, the certificate of discharge given 
to an insolvent debtor who takes the benefit of the 
act for the relief of insolvent debtors; also the tick¬ 
et given by a pawnbroker to the pawnor of a chat- 
tel.^^ 

Execution in duplicate. Used with reference to a 
written instrument, and meaning that there must be 
two originals of the same teiior.^s 

Other phrases: “Carbon duplicate,”^® and “filed 
in duplicate.”^7 

As a Verb 


To double, to make a copy or copies of, to make 
an exact cop^' of, to make, furnish, or obtain a du¬ 
plicate or reproduction of, by imitation, art, or oth¬ 
erwise, to make a thing or do an act exactly like 
the preceding one, to produce a second, like the first, 
to repeat, or to reproduce exactly.^* 

As an Adjective 

Phrases * “Duplicate articles of association,”^® 
“duplicate check,”®® “duplicate copies of a notice 
and claim of lien,”®i “ ‘duplicate' notes,”®® “dupli¬ 
cate original,”®® “duplicate receiver's receipt,”®^ and 
“duplicate will.”®® 

Other phrases, discussed elsewhere, are listed in 
the note.®® 

DUPLICATIO. In the civil law, the defendant's 
answer to the plaintiff’s rc'plication; corresponding 
to the rejoinder of the common law.®"^ 

DUPUCATION. 

Phrase: “A commission on the amount of this 
charter, renewals or duplications.”®® 

DUPUCATIONEM POSSIBILITATIS LEX NON 
PATITUR.59 

DUPLICATUM JUS. Double right.®® 


Bank. 69 isrw 500 111 Mith ".riG, 

‘ISS 

19 O .T p 837 note 50 

39. Mo—(iiand A O U W 

V McFHddon. Ill S \V 1172. 1176. 
213 Mo 26‘). 

40. SC—State v Allen, 35 SE 
204, 207, 56 SC 495 

19 C.J p 837 note 62 

41. N Y —Reynolds v Title Guar¬ 
antee & Trust Co , 200 N Y S 105, 
107. 120 Mi«c 561. 

19 CJ p 837 notes 63. 54 
See also Copy 18 C J S p 131 note 
26 (1). 

4flL Black L. D. citing Benton v. 
Martin, 40 NY. 346, 347 

43. Kng—Tom v Cuming. 7 M & 
G 88, 94, 49 E C.L. 88, 135 Reprint 
38. 

44. Black L.D 

45. N.Y —Grant v. Griffith, 56 N. 

Y S. 791, 793, 39 App Div. 107 

46b **Dnplioa4» oziriaat*’ diatin^ 
gulshed 

U S —Tampa Bhipbuilding & En¬ 
gineering Co v. General Construc¬ 
tion Co., CCA.Fla.. 43 F 3d 309, 
311. 

47. U S.—Mil Ian v. Exchange Bank 
of Mannington, C C.A.Va., 183 P 
763. 764. 

48. N.M.—State v. Ogden. 151 P. 
768. 760. 20 N.M. 686. 


49. Ind —^Nelson v Blakey, 64 Ind 
29. 36 

50. Buhstitute for original 

“The use of the word ‘duplicate’ 
across the check signified that it was 
made as a substitute for the orig¬ 
inal. and that no new liability was 
created thereby ”—Lewis v Commer¬ 
cial Nat Bank. 83 S W 423, 37 Tex 
Civ.App 241 

51. Ariz.—Leeson v. Bartol, 99 P 2d 
485, 489 

52. Iowa.—Nickle v Lewis, 272 N. 
W 625, 526 

53. U.S.—In re Stevenson, D C Del., 
94 F 110, 116 

Ga —Martin & Lanier Paint Co v. 
Daniels, 108 S E. 246. 247, 27 Ga 
App 302 

Ill.—People V. Chicago & E 1. Rv 
Co., 146 NE 499. 600, 315 111 424 
Okl —Great American Life Ins. Co 
V Stephenson, 55 P.2d 56. 58. 176 
Okl 296—Maston v. Glen Lumber 
Co., 163 P 128, 129, 65 Okl 80 
Pa—Brenner v Lesher. 2 A 2d 731, 
733. 332 Pa. 622. 

As eauivalent to. and also distin¬ 
guished from, “copy” see 18 C.J.S. 
p 131 notes 23, 27. 

“Carbon duplicate” distinguished see 
supra note 46. 

M. Ariz.—Matinion v. Marsh, 165 P. 
1009, 1101. 19 Ariz. 108. 
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55. English nso 

A term used in England, where a 
testator executes two copies of his 
will, one to keep himself, and the 
other to be deposited with another 
person —Black L D 

56. “Duplicate copies of such no- 
tise” see Copy 18 C J S. p 132 note 
59. 

“Duplicate copy” see 18 C J.S p 132 
note 45, and distinguished from 
"copy” see 18 C J S. p 131 note 26. 
“Duplicate draft,” see Draft or 
Draught ante p 228 note 27 
“Duplicate or carbon copies” see 18 
C J S p 132 note 60. 

“Duplicate taxation” as synonym of 
“double taxation” see the C J.S. 
title Taxation § 39, also 61 C J. p 
117 note 12 

57. Black L D. 

58. Meaning 

“Duplications” held not to refer to 
or include “any and all future con¬ 
tracts of affreightment between the 
same parties” but to “any excess re¬ 
quirements above the tonnage stipu¬ 
lated ”—Page L’Hote Co v. Munson 
S S. Line, 125 So. 868. 869. 169 La. 
724. 

59. A maxim meaning “The law 
does not allow the doubling of a 
possibility.”—Black L.D. 

00b Black L.D. 



DUPLICITOUS AND DUPLICITY--DURE88 


28 C.J.S. 


DUPLICITOUS and DUPLICITY. See the C.J.S. 
titles Indictments and Informations § 162, also 31 
C.J. p 758 note 90, Pleading § 89, also 49 C.J. p 159 
note 27-p 162 note 73, § 124, also 49 C.J. p 215 note 
25-p 216 note 39, § 201, also 49 C.J. p 352 note 34- 
p 353 note 60, § 208, also 49 C.J. p 361 notes 99-4, 
§ 228, also 49 C.J. p 380 note 9-p 381 note 18, and 
Statutes § 218, also 59 C.J. p 800 note 54-p 802 
note 63. 

Phrases: “Duplicitous appeal,”®^ “duplicitous as¬ 
signment of error” and “duplicitous proposition.”®^ 

DUPLY. In Scotch pleading, the defendant’s an¬ 
swer to the plaintiff’s replication. Also, as a verb, 
to rejoin. “It is duplyed by the panel.”®3 

DUPONDIUM. The double of the Roman coin 
known as the as—^that is, the weight of two li¬ 
bras.®^ 

DUPUYTREN’S CONTRACTURE or CONTRAC¬ 
TION. A jiathological condition involving the palm¬ 
ar fascia of the hands,®® resulting in an inability 
properly to extend or flex the fingers of the hand, 
an occupational disease.®® 


DURABLE. 

Phrases: “Durable leases,”®^ and “durable 

road.”®® 

DURANTE. Latin, during; a word of limitation 
in old conveyances.®® Also a Spanish word, used 
in a complaint, having the same idea as “during” 
and “in.”70 

Phrases: “Durante absentia,”*^^ “durante bene 
placito,”'^^ “durante casta viduitate,”*^® “durante 
minore aBtate,”"^^ “durante viduitate,”*^® “durante 
virginitate,”76 and “durante vita.”77 

DURATION. Extent, limit, time *,7® continuance 
in time; the portion of time during which anything 
exists; also the power of eiiduring.79 The term has 
been distinguished from “extent.”®® 

Phrases: “Duration of any office,”®^ “duration 
of liens,”®2 and “duration of said ventilating job.”®"* 

DURBAR. In India, a court, audience, or levee.®^ 

DURESS. Defined see Contracts § 168 et seq. Dis¬ 
tinguished from “Coercion” see 14 C.J.S. p 1308 
note 60. 

Phrases: “Duress by government,”®® “duress of 
goods,”®® “duress of imprisonment” see Contracts § 


61. Okl —City of Duncan v 

Abrams, 43 P.2d 720, 723, 171 Okl 
619. 

02. Tex.—International-Great North¬ 
ern R. Co V Miner, Civ App, 64 S 
W.2d 216, 217. 

63. Black L D. 

04b Escriche Diccinario 
05. Ind —American Maize Prod¬ 

ucts Co V Nichiporchik, App, 29 
N £ 2d 801. 802 

06. N Y —Soukup V. Friedman Mar¬ 
ble & Slate Works, 7 N.Y S 2d 440, 
442, 255 App Div 249. 

67. “l«oases reserving a rent paya¬ 
ble annually, with right of re-entry 
for non-payment of the same, and 
for the term ‘as long as grass grows 
or water runs,’ or equivalent terms.” 
—University of Vermont and State 
Agr College v. Ward. 158 A 773, 778, 
104 Vt 239 

08. fSItatiitory reqnlremeiits 

“All main highways . . shall 

be of a ‘durable and lasting charac¬ 
ter.* Permanency or durability of 
construction . does not mean 

merely impregnability to 
any sort of an attack that may be 
made upon the work. . . . Dura¬ 

bility and lasting character must be 
considered in reference to availa¬ 
bility for public travel and general 
road purposes. The character of the 
materials used in the construction of 
a durable roadbed would amount to 
nothing if it was to become over¬ 


laid with masses of earthen ma¬ 
terial to the extent that it is ren¬ 
dered inaccessible ”—Sammon v Mc- 
Kevitt, 195 P. 726, 727, 50 Cal App 
656 

66. Black L D 

70. Puerto Rico—^Domenech v. Mo- 
ret, 13 Puerto Rico 96, 99. 

71. Deflnltion axUI use 

(1) Literally “During absence.” 
In some Jurisdictions, administration 
of a decedent’s estate is said to be 
granted durante absentia in citses 
where the absence of the proper pro¬ 
ponents of the will, or of an execu¬ 
tor, delays or imperils the settlement 
of the estate —Black L D 

(2) Appointment of administrator 
“durante absentia *’—Wynn v. Wynn, 
8 Leigh 264, 268, 35 Va. 264, 268 

72. Defined 

Literally "During good pleasure.” 
The ancient tenure of English judges 
was "durante bene placito.”—Black 
L D. 

73. Meaning 

During chaste widowhood.—Black 
LD. 

74. Defined 

Literally “During minority ” 
Words taken from the old form of 
letters of aduanistration.—Black L 
D See Wynn v. Wynn, 8 Leigh 264, 
268, 35 Va, 264, 268. 

75. Defined 

During widowhood —^Black L D., 
citing 2 Blackstone Comm, p 124. 
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76. X>.ftaad 

During virginity, so long as she 
remains unmarried —Black L D. 

77. Defined 

During life —Black L D. 

78. Cal—People v. Hill, 7 Cal 97. 
102 . 

79. Ariz.—Cheyney v. Smith, 23 P 
680, 685. 

Mont.—Morrison v. Farmers’ & Trad¬ 
ers’ State Bank, 225 P. 123, 125. 70 
Mont 146 

19 C J. p 838 note 78. 

80. U S —Wilson V Rousseau, N Y . 

30 F.Cas No.17,832, 1 Blatchf 3, 

107. 

81. Cal —People v. Stratton, 28 Cal 
382, 388. 

19 CJ p 838 note 76 [a]. 

82. Mont.—Morrison v. Farmers’ & 
Traders’ State Bank. 225 P. 123, 
125, 70 Mont. 146. 

83. **ZndicateB clearly that this con¬ 
tract . . . was to run up and 

until'the completion of the ventilat¬ 
ing Job ”—U S., for Use and Bene¬ 
fit of Farwell, Ozmun, Kirk & Co v 
Shea-Adamson Co., D.C.Minn, 21 F 
Supp. 831, 837 

M. Black LD. 

85. U.S —Maxwell v. Griswold. N. 

Y., 10 How. 242, 256—Newbury- 

port Water Co. v. Newbury port, 
CCMass., 103 F. 684, 594. 

86. Colo.—^Adams v. Schiffer, 17 P. 
21, 29, 11 Colo. 16, 7 Am.S.R. 202. 
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DURE88--DURIN0 


171, “duress of property,”**^ “duress per minas” see 
Contracts § 172, and “in duress.”** 

DURESSOR. One who subjects another to duress, 
one who compels another to do a thing, as by men¬ 
ace.*® 

DURHAM. A county palatine in England, the ju¬ 
risdiction of which was vested in the Bishoji of Dur¬ 
ham until the statute 6 & 7 William IV chapter 19, 
vested it as a separate franchise and royalty in the 
crown. The jurisdiction of the Durham court of 
pleas was transferred to the supreme court of judi¬ 
cature by the judicature act of 1873.®® 

DURING-. A word of measure®! and limitation,®2 
indicating a period of time,®* inclusive of the 'whole 
time fixed,®^ and, in some connections, involving 
factors of both time and place.®-® Also dc-pending 
on the context or eirciimstances of the particular 
case, the word may im])ly continued action through¬ 
out the indicated period, or a total, completed action 
at one time within it.®® “During” is the equivalent 
of the Latin “durante” discussed above. Used as 


connoting time only, or in the sense of a complete 
total act within the indicated period, the term has 
been defined as meaning in the time of or within 
the time of;®*^ at some period in;®* at some period 
of.®® Ill the sense of continued action throughout 
the period, or as connoting both time and place, the 
word has been defined as meaning as long as the ex¬ 
istence of;! in the course of;2 throughout the 
course of;® throughout the course, action, existence, 
or continuance of, through the continuation of;! 
throughout the continuance of;® continuously.® 
The wwd has been held equivalent to, or synony¬ 
mous with, “as long as” see 6 C.J.S. p 781 note 77, 
“for,“in,”* and “pending;”® and has bc^en com¬ 
pared with, or distinguished from, “before” see 10 
C.J.S. p 231 note 62, “between,” see Between 10 C. 
J.S. p 350 note 22.1 in Pocket Parts, “lor,”!® and 
“to.”!! 

Phra^^es “During and by reason of his employ- 
ment,”!2 “during coverture” see 21 C.J.S. p 1033 
notes 36, 37, “during deliveries,”!® ‘^during depend- 
eiic3',”!! “during disabilitj’^,” see 26 C.J.S. p 1324 
note 89, “during good behavior,”!-® “during her life- 


Pla—Fuller v Roberta. 17 So 359, 
361, 35 Fla 110 

Mich.—Hackley v Headley, 8 N W 
511, 513, 45 Mich 569 

Okl—l*hillips v Har»?adine-MtKit- 
truk Hry Goods Co, 159 P 320, 
321, 59 Okl 294 

87. U S —Dugger v. Cox, D C Tenn , 
32 FSupp 379, 382 

88. Or—Carpenter v Lord, 171 P. 
577, 579, Sh Or 128, L R A. 1918D 
674 

"In custody" equivalent see 25 C J 


S p 71 note 25 

89. Black L D 

90. Black L D. 



91. Kan —Ellis v. 

Fraternal 

Aid 

Union, 197 P 189, 
819 

190, 108 

Kan 

92. Fla —Burdine v 

Sewell, 109 So 


648, 653. 92 Fla 375 
N J —Vanatta v. Brewer, 32 N J. 
Kq 268, 270 

83. Mont —First Nat. Corporation 
V Perrine, 43 P 2d 1073, 1077, 99 
Mont 154 

94. Ky.—Jennings v. Common¬ 
wealth, 300 SW. 353, 354, 222 Ky. 
95 

95. Varying- connotations 

“ ‘During* may mean one thing in 
relation to a solemnly declared war 
and something else in application to 
a subject so different as a trans¬ 
pacific insurrection or punitive ex¬ 
pedition In the former case the 
word may signify ‘in the time of’ 
without any reference to locality 
In the latter, the meaning may be ‘in 
the course of’ with factors of both 

28 C.J.S.—38 


time and place Such control of con¬ 
text and subject over the < onnota- 
tions of a word is a common phe¬ 
nomenon of our difficult language" 
—State V. Walsh, 247 NW 523, 525, 
188 Minn 412 

98. Mo —American Linseed Co v 
Eberson, 104 S W. 121, 125, 126 Mo. 
.App 426 

97. Ill —Chicago Nat Life Ins Co 

v Carbaugh, 169 N E. 218. 219, 

337 111 483 

Kan—Etlis v Fraternal Aid I^nion, 
l‘)7 P 189, 190, 108 Kan 819 
Tex—Janos v Gulf l*rodu<*tion Co., 
Civ App. 16 SW2d 1102. 1106 
Va—Ziglcr V Sprmkel, 108 SE 656 
657, 131 Va 408 
19 C J p 838 note 84 

98. Mo —American Linseed Co v. 

Eberson, 104 S.W 121, 125, 126 

Mo App 426 

99. Tex —Janes v Gulf Production 
Co. Civ App, 15 SW2d 1102, 1106 

1. Ill —Chicago Nat Life Ins Co v 
Carbaugh. 169 N E 218. 219, 337 
111. 483 

Tex —Janes v Gulf Production Co , 
Civ App, 15 SW2d 1102. 1106 

2. Kan — Ellis v Fraternal Aid Un¬ 
ion, 197 P. 189, 190, 108 Kan 

819. 

19 C J p 838 note 87. 

3. Ala—Christie v Patton, 42 So 
614, 616. 148 Ala. 324. 

Wash—Richardson v City of Seat¬ 
tle, 166 P. 1131, 1134, 97 Wash 
521. 

4. Mo —^American Linseed Co. v. 
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Eberson. 104 SW 121, 125, 126, 
126 Mo App 426 

5. Kan—Ellis v Fraternal Aid Un¬ 
ion, 197 P 189, 190. 108 Kan 

819 

■Wash—Richardson v*City of Seat¬ 
tle, 166 P 1131, 1134, 97 Wash 621 

19 CJ p 838 note 91 

6. Cal —Riddell v Harrell, 12 P. 67. 
70, 71 Cal 254 

7. Fla—Burdine v Sewell, 109 So 
648 653. 92 Fla 375 

8 . Puerto Ruo—Domonech v Mo- 
ret, 13 Puerto Rico 96. 98 

9. Tex —Janes v Gulf I'roductlon 
Co, Civ App. 1.5 SW2d 1102, 
1106. 

10. U S —City of Corbin, Ky., v. 
Joseph Greenspon’s Sons Irop & 
Steel Co, CCAKy, 52 F 2d 939, 
941. 

11. Mo—Bloch Queensware Co v. 
Smith, SO S W 592, 593, 107 Mo 
App 13 

12. Ohio —Industrial Commission of 
Ohio V Murphy. 197 NE 505. 506. 
50 Ohio App 148 

13. Mass—Karp v Whiting Milk 
Co , 30 N E 2d 828. 829 

"Between deliveries’’ contrasted see 
Between 10 C J S p 350 in Pocket 
Parts 

14. Ala —Ex parte Gude & Co., 106 
So. 657, 658, 213 Ala 584. 

16. Mont —State v. Fousek, 8 P 2d 
791, 793, 91 Mont. 448, 84 A L R. 
303 

NJ.—De Mol V. City of Clifton, 142 
A. 551, 652, 6 N.J.Misc 669. 
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time/'l® ^‘during his or her " ‘during* old 

age,**l* “during said period,“during said time ,**20 
“during such dependency ,**21 “during such disabil¬ 
ity,”22 <<during the absence, ”23 “during the admin¬ 
istration of an estate,**24 “duiiiig the continuance 
thereof,”25 “during the current year or any subse¬ 
quent year,**26 “during the days allowed for regis¬ 
tration ,**2 7 “during the hours of service,”28 “during 
the lifetime of the insured,**29 “during the past 
year ,**20 “during the period covered by actual em¬ 
ployment ,**21 “during the period covered by his 
employment,**22 “during the period of delay,”22 
“during the preceding four weeks,**24 “during the 
progress of the settlement of the estate,”26 “during 
the progress of the work,** 2 6 “during the prosecution 
of the work covered by this contract,** 2 7 “during the 
remaining years of my life,”28 “during the Spanish 


American War, Philippine Insurrection, and China 
Relief Expedition,**29 “during the taxable year,**^® 
“during the term,**'*i “during the three years next 
preceding ,”^2 “during the time for which he was 
elected,**^2 “during the time of his employment or 
service,**^^ “during the trial,“during the trial of 
any case pending,’*'*® “for and during such time,”^*^ 
and “for a period during the war.”"*® 

Other phrases in which the w’ord appears see 19 
C.J. p 838 note 93-p 840 note 49. 

DURITIA. In old English law, duress.^® 

DUBOS. A Spanish term meaning hard, and ap¬ 
plied to labor as a punishment foi crime, and 
applied to money, it relates to metallic ciiireney or 
coins, in contradistinction to paper cummey.®! 


NC.—State v Hardin, 112 SE 693, 
695, 183 NC 815 

19 CJ. p 838 note 1. 

16. Mo —Coleman v Haworth, 8 
S.W.2d 931. 933. 320 Mo 852 

17. Mass —Livermore v Livermore, 

121 N E 27. 231 Mass 293 

18. Tex—Janes v. Gulf Production 
Co. CivApp. 15 SW2d 1102, 
1106 

19. U.S —Wichita Petroleum Co. v. 
Winant, CCA Tex. 295 F 67, 70. 

SWK Ky.—Jennin«rs v Common¬ 
wealth, 300 353, 222 Ky 95 

21. N Y —Dilg v. Pyrene Mfg. Co , 
266 NY.S 593. 594, 239 App.Dlv. 
90 

22 . Del —Prudential Ins Co. of 
America \ Litzke, 179 A. 492, 495, 
6 W W Harr 592 

23. Mass —Horowitz v State St 
Trust Co, 186 N E 74. 77, 283 
Mass. 53 

24. N Y.—In re Stemmler’s Estate. 
12 N*Y.S2d 478, 481. 171 Misc 318. 

25. Okl.—Skelton Lead & Zinc Co v. 
State Industrial Commission, 229 
P 256, 256. 100 Okl 188 

26. S.D.—Porsling v. Hoilien, 274 N. 
W 654, 657, 65 S D 406 

27. Ky—Jennings v. Common¬ 

wealth, 300 S.W 353. 354. 222 Ky 
95. 

28L Minn.—Helfrich v Roth, 258 N. 
W. 26, 28. 193 Minn. 107—Novack 
V. Montgromery Ward & Co. 198 
N.W. 290, 294. 158 Minn 495— 
Lienau v. Northwestern Telephone 
Exch Co., 186 NW. 945, 946, 161 
Minn 258. 

29. Ill —Chicagro Nat. Life Ins. Co 
V. Carbaugrh, 169 N.£. 218, 219, 337 
111. 483 

SO. Wash. — Richardson \. City of 
Seattle. 166 P. 1131, 1134, 97 Wash. 
521. 


31. Idaho—Potter v. Realty Trust 
Co . 90 P 2d 699, 702. 60 Idaho 281 

32. “Xn course of employment** not 
synonymous 

Or—Hantke v Harris Ice Math 
IVorks. 54 P 2d 293. 295, 152 Or 
564. 

“In the scope of his employment or 
authority*’ not synoninnons 

Ark —Hunter v. First State Rank ot 
Morrilton. 28 S.W 2d 712, 713, 181 
Ark 907. 

33. La—Traylor v Liberty Indus¬ 
trial Life Ins Co, App, 185 So 
649, 651 

34. N M —Burruss v B. M C 
ging Co, 31 P.2d 263. 266, 38 N 
M 254 

35. Cal —In re Clark’s Estate, 274 I* 
76, 77, 96 Cal App 243 

Mont—In re Dougrhciti, 86 P 38, 41, 
34 Mont 336 

36. NY.—^American Employers’ Ins 
Co of Boston, Mass., v Brandt Ma¬ 
sonry Corporation, 299 N Y S 984, 
987, 252 App Div 506. 

37. U S —City of Philadelphia v. 
Lieberman, C C A.Pa., 112 F 2d 424, 
428. 

38. Kan—Stout v. Hosmer, 257 P. 
223, 224, 123 Kan 697 

39. Minn—State v W’alsh, 247 N W. 
523, 525. 188 Minn 412. 

4a U S —Royal Packing Co v Com¬ 
missioner of Internal Revenue, C. 
C A., 22 F2d 536, 638 

41. Mo.—Downing v La Shot, 212 S 
W 30, 32. 202 Mo.App 509. 

19 C.J p 839 note 38 

42. Va.—Zigler v Sprlnkel, 108 S E. 
656, 667, 131 Va 408 

43. Fla.—^Advisory Opinion to the 
Governor, 113 So. 913, 915, 94 Fla 
620 

44. U.S.—^Moore v. U. S., Ct.Cl., 39 
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set 322, 249 U.S. 487, 63 L Ed. 
721 

45. Ky—Kokas v Commonw faith, 
237 SW 1090, 1091. 194 Ky 44. 
RI—State V Hudson. K1 179 A 
130 133, 55 RI 141, 100 ALR 

313 

19 CJ p 840 note 43 

48. Puerto Rico—People v Val- 
court, 18 Puerto Rico 471, 476 

47. “Por so long as” equivalent 
Fla—Burdine v Sewell, 109 So 648, 

653, 92 Fla 375 
“Temporarily” equivalent 
Fla— Bui dine v Sewell, supra 

48. Kan —Ellis v. Fraternal Aid Un¬ 
ion, 197 P 189. 190, 108 Kan 819. 

49. Burnll L D. 

50. Coupled with **penosos** 

“The use of the adjectives ‘duros’ 
and ‘penosos’ qualifying the somi 
word has an intensive efCrct and 
marks a distinction between the 
hardest class of labor which may be 
required of prisoners convicted of 
the gravest crimes in the contempla¬ 
tion of the Spanish legislator and 
the relatively lighter tasks prescribed 
for less grave offenders The words 
‘duros’ and ’penosos,’ as used in this 
couneetion, carr> with them no sug¬ 
gestion of ph>sica] or mental pain 
beyond that which is necessarily in¬ 
volved in the performance of en¬ 
forced hard and laboiious tasks by 
convicts That this was the con¬ 
struction placed on the langu.age of 
the code by the Spanish prison au¬ 
thorities prior to the American occu¬ 
pation, and that it is the construction 
adopted by the executive authorities 
under the present sovereignty, may 
be fairly inferred from the general 
provisions of the prison regulations 
in force under both administrations 
and the uniform practice in the pene- 
tentiaries in these Islands ’’—U. S. 
V. Pico, 18 Philippine 386, 393. 

51. Escriche Diccionario. 
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DUR8LEY—DUTY 


DUBSLEY. In old English law, blows without 
wounding or bloodshed; dry blows.^2 

DURUM EST PER DIVINATIONEM A VERBIS 
RECEDERE.B3 

DUST. Fine, dry partieles of earth or other mat¬ 
ter, so comminuted that they may be raised and 
wafted by the wind; finely powdered or pulvenxed 
matter; that which is crumbled to minute por¬ 
tions.^** The term has been distinguished from 

“gas.”56 

Dust explosion. The exceedingly rapid and al¬ 
most instantaneous combustion of myriads ol* small 
{larticles of solid matter held in susjiension by the 
air. 5® 

Other phrases: “Bone dust,”^" and “pitch 
dust.”®® 

DUSTUGK. A term used in Ilindostan for a pass¬ 
port, permit, or order from the English P^ast Indian 

52. Black L.D. 

53. A nuixlm mcaninf;: “It la hard 
bv conjecture to depart trom the 
meaning: of words.”—Moi^an Leg 
Max 

54. Ind —Indianapolis Fdy. Co. v. 

Bradley. 89 NS 505. 506. 45 Ind 
App 530. 

Similarly expressed 

(1) “Matter in the solid state fine¬ 
ly diffueed through the air ”—Birss 
V. Order of United Commercial Trav¬ 
elers of America, 190 N W. 486, 487, 

109 Neb. 226. 

(2) Other similar statements see 
19 CJ. p 840 notes 54 [b], 55 fa]. 

Held included 

(1) The term may be applied to 
small particles of coal which have 
passed through a half-inch screen.— 

Indianapolis Fdy. Co v Bradley, 89 
NF 505, 506, 45 Ind App. 530 

(2) It may also include particles 
of iron and crystals created by and 
thrown off by an emery wheel in op¬ 
eration.—Indianapolis Fdy. Co v. 

Bradley, supra—19 C J. p 840 note 54 
la]. 

55. Neb.—Birss v. Order of United 
Commercial Travelers of Ameiica, 

190 NW. 486, 487, 109 Neb. 226 

See also the C.J S. title Gas S 1> 
and 28 C.J. p 547 notes 1-9. 

56. Conditions required 
“Not all dust clouds, of course, 

even of combustible material, are ex¬ 
plosive. for to render them explosive 
there must be the proper admixture 
of air to supply the necessary oxy¬ 
gen, but it has long been known 
that, if the proper mixture with the 
air is obtained, any dust of com- 
'^ustible matter will explode. • • . 


Company. It generally meant a permit under their 
seal exempting goods from the payment of duties.®® 
DUTCH. Of or pertaining to the Teutonic or Ger¬ 
man race, including the Low German (Ijow Dutch) 
and the High German (High Dutch).®® 

Phrases. “Dutch quarter,”®* and “Dutch terms.”®^ 
Other phrases, discussed elsewhere, are given in the 
note.®^ 

DUTCHMAN. In railioad parlance, see the C.J.S. 
title Railroads § 1, also 19 C.eJ. p 840 note 61. 

DUTIABLE VALUE. The value of the property 
after the debts or other allowances or exemptions 
authorized by the act are deducted.®^ 

DUTY. A human action which is exactly conform¬ 
able to the laws which require us to obey them,®® 
as the duty of the husband to support his wife;®® 
a right due from a person;®" also a seivicc, busi¬ 
ness, or office.®® The term is sometimes used in the 
sense of “obligation;”®*^ that which is required by 


Thus it was known that not only 
pitch dll'll and coal dust were ex- 
plosivt*. but also that explosions were 
to bo apprehended from the dust of 
grain, starch, cocoa, tea, rice, soya 
beans, malt, oat husk, cork, and other 
substances.”—Cornec v Baltimore & 
O R Co. CCAMd., 48 F.2d 497, 500. 
67. Ind —Indianapolis Fd.v. Co v 
Bradley. 89 N.K 506, 506, 45 Ind. 
App. 530. 

58. U S —Cornec v Baltimore & O 
R. Oo., CCA.Md. 48 F 2d 497, 500 

59. Black L D. 

60. Century D 

61. As meaning a hng 
Construing the alleged statement 

of a witness that “she would never 
get [two named individuals] 

paid with Dutch quarters,” the court 
added, by way of explanation; "A 
Dutch quarter meaning a hug ”— 
Wright V. State, Tex Cr.. 1 S.W.2d 
1095, 1096. 

62. Defined 

A phrase in marine insurance 
which means that all claims and 
losses are to be considered as ac¬ 
cruing and to be paid for according 
to Dutch law —Hendricks v Austra¬ 
lasian Ins Co., DR 9 C.P 460, 465. 

63. “Dutch auction,” see Auctions 
and Auctioneers § 1 a 

“Dutch beer” as substantially equiv¬ 
alent to “strong beer” and as in¬ 
cluded by the generic name “beer," 
see 10 C J.S p 226 notes 46, 50 
“Dutch [or class] lottery” see the 
C J S title Lotteries § 3, also 19 
C J. p 840 note 60, and 38 C.J p 
293 note 72 [f] 

“Dutch net” see the C.J S. title Fish 
S 30, also 19 C.J. p 840 note 62. 
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64. Ont—Attorney General v. 
Brown, 5 Ont L 167, 170 

See also Customs Duties § 122. 

65. Okl—Chicago, R I. & P. R Co. 
v Filson, 128 P 298, 299, 35 Okl 
89, 91. 

66. N J —Coe V. Coe, 59 A. 1039. 68 
NJ.Bq. 157, 159. 

67. Burrill L.D. 

68 . Kan.—Missouri Pac R Co. v. 
Mackey, 6 P 291, 302, 303, 33 Kan 
298. 

19 CJ. p 841 note 71 [a]-[j] 

Applied to a servant or employee 

“When we speak of duty as ap¬ 
plied to a servant or employ^, the 
matter Involves his service or busi¬ 
ness We intend to refer to what he 
does in his services or business. 
When we ask a servant what his 
general dutie.s are, we intend to ask 
him what services or work he gen¬ 
erally performs ”—Missouri Pac. R 
Co V Mackey, supra. 

Characterizing an employment 

There are instances where the word 
may be used, although perhaps not 
with the utmost propriety, in charac¬ 
terizing the nature of an employment, 
as where the word is used as descrip¬ 
tive of the character of the work 
which one was required to do, as 
that one of the duties which he was 
employed to perform was to Inspect 
his locomotive.—Pittsburgh, C. C & 
St L R. Co V. Lighthoiscr, 71 N E 
218, 220, 163 Ind. 247—Chicago & E I 
R. Co V Hamilton, 85 N E 1044, 1046. 
42 Ind.App. 512. 

69. Cal.—Sharon v. Sharon, 16 P. 
346, 349. 75 Cal. 1. 
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one’s station or occupation; that which one is 
bound by legal or moral obligation to do or refrain 
from doing that which one is bound or under ob¬ 
ligation to do;^l an obligation of the employ¬ 
ment and in a broad sense, every species of ob¬ 
ligation Depending on the circumstances, the 
word may import a moral or social obligation,^^ or 
one having legally binding foree.*^® In its legal 
sense, “duty” is correlative with “right,”7® import¬ 
ing a determinate person to whom the obligation is 
oAving as widl as one who owes the obligation.'^^ 
The word is commonly reserved as the designation 
of those obligations of performance, care, or ob¬ 
servance which rest upon a person in an official or 
fiduciary capacity,"^® and, when so used, is insepa¬ 
rably connected with loyalty to the person to whom 
the duty is owing.79 When used in a statute, the 
term is not necessarily confined strictly to those du¬ 
ties which are expressly detailed therein, but may 
be construed to cover those Avhich aie fairly^ or nec¬ 
essarily implied or necessarily incidental to the duty 
expressly imposed.^® It has been held under par¬ 


ticular circumstances that “duty” follows neces¬ 
sarily from the grant of power and authority to 
act,®^ and that the word implies both power and 
right to perform the duty imposed,®^ and may im¬ 
ply discretion,^3 or discretionary power,and the 
power to command and to coerce obedience.®® De¬ 
pending on the circumstances of the particular case, 
the word has been held to include and not to include 
particular acts and services as indicated in the sub¬ 
joined note.®® As a tax term, used generally in the 
plural, the word has a broader meaning than “cus¬ 
toms” and includes all manner of taxes, charges, or 
governmental iniiiositions, as tonnage, death and 
stamp duties,®" and, in its widest significance, in this 
sense, is haidly lest, comprehensive than taxes.®® 
The term has been held equivalent to, or synony¬ 
mous Avith, “business” see 12 C.J.S. p 773 note 49, 
“debt” sc‘e 26 C J.S. p 6 note 69, “import,”®** “obli¬ 
gation,”^® and “A\ork.”®l It has been compared 
AAilh, or distinguished fiom, “debt” see 26 C.J.S. p 
6 note 77, “fnm tion,”®^ “legal obligation,”**** “ob¬ 
ligation,”**'* and “tax.”®® 


70. Del—Gulh V. Loft, Inc., 6 A 2d 
503, 511. 

71. Kan —Bankers’ Deposit Guaran¬ 
ty & Surety Co. v. Barnes, 105 I*. 
677. 698. 81 Kan. 422. 

19 C.J p 841 note 73. 

Similarly expressed 

(1) “An oblig^ation to perform 
some act.”—Taylor v. White. Tex 
ClvApp, 113 SW 554, 556. 

(2) “A legal obligation to perform 
some work.”—Allen v Dickson, Mi¬ 
nor, Ala, pp 117, 120 

72. TT S—Meyer v Dollar S S. Line, 
DC Wash, 43 F 2d 425, 426 

73. G.a—Kllison v. Georgia R Co, 
13 SE. 809, 811, 87 Ga 691. 

74. U S —Kentucky v Dennison, Ky , 
24 How 66. 107, 16 L Ed 717 

Eng —Harrison v. Bush, 5 E & B 
344, 348. 85 ECL 344, 119 Re¬ 
print 509 

75. Tex—Felton v State, 132 S AV. 
480, 481, 60 Ttxt.’r. 412, Ann Cas. 
1912C 86. 

76. Ind.—Lake Shore & M. S. Ry Co 
V Kurtz, 37 N E 303, 301, 10 Ind 
App 60 

N.H —Neault v Parker-Young Co , 
166 A. 289, 290. 86 N H. 231 

77. N C.—McGehee v Norfolk & S 
R Co. 60 S.E. 912, 914, 147 NC 
142, 24 LR.A.,N.S., 119 

78. Fla—Hall v. State, 187 So 392, 
398. 136 Fla. 644. 

79. Del.—Gulh v. Loft, Inc., 6 A.2d 
503, 511 

80. Fla.—Hall v State. 187 So. 392, 
398. 136 Fla. 644. 


I 81. Md—Fl>nn v. Canton Co , 40 Md 
.112, 319. 17 AmR 603 
19 C .7. p 841 note 69 |e] 

82. Mass—Commonwe.i.lth v Anth- 
es, 5 Gray 185, 252 

Or—Chadwick v Earhart, 4 P 1180, 
1181, 11 Or 389 

83. Ill.—North Chicago St R Co 
V Zeiger, 54 N B 1006, 1007. 182 
HI 9. 13, 74 Am SR 157 

Neb—State v. Claiy, 41 N AV 256. 
258. 25 Neb 40.1 

84. Fla —Hall v State, 187 So 392 
.•ISS, 136 Fla 644 

19 C .1 p 841 note 69 lb] 

85. U S—Kentucky v. Dennison, Ky , 
24 How. 66, 107, 16 L.Ed 717 

86. Seld to include 

(1) Duty of constable respecting 
legal pro< esses—Quimby v Adams, 
11 Me 332. 334. 

(2) Duty of a policeman not to 
accept money.—State v. Mt Pheeters, 
Mo, 17S SW 761, 762 

(3) Duty of a trooper to learn to 
ride Immediately after his enlist¬ 
ment.—Bayley v. Jenners, Str 2, 93 
Reprint 347 

Held not to include acts preceding 
qualification of public officer, as the 
taking of the oath of office—State 
V. Maynard, 41 Conn, 540, 641 

87. Black L D 

88. U S —I*acific Ins Co v Soule, 
Cal , 7 AVall 433, 445, 19 L Ed 96 

Tenn.—Union Bank v Hill, 3 Coldw 
325, 328 

89. U.S.—Pollock V. Farmers’ L & 

T. Co., NY, 16 S.Ct. 913, 916. 168 

U. S. 601, 89 L.Ed. 1108—Pacific 

Ins. Co V. Soule, Cal., 7 Wall. 433, 
446. 19 L.Ed. 96. 
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90. U S —U S V Or€ien. D C N Y., 
19G F 61S 647 

La—Tlai>idfS Grocery Co v Clopton, 
129 So 257—Aloigan’s Ijuuisiana & 
T R & S S ('o V Stewait, 41 So 
138 14.{. 119 La 392 

Okl—Kuiks-Brandt Const Co v 
Price, 23 P 2d 690, 692, 165 Okl. 
178 

“Zn reference to the payment of 
taxes the terms *dnty’ and ^obligation* 

are used in two senses, the first being 
in reference to the sovereign impos¬ 
ing the tax, the second being in ref- 
erem e to individuals The matter 
of duty to the sovereign is fixed by 
the legislative enactment imposing 
the tax The matter of obligation 
to individuals arises from the legal 
or equitable relation of the parties 
In neither ca.se is the measure of 
the obligatic)n fixed by the mere fact 
of rin interest or estate in the land.” 
Fla—Spratt v. Price, 18 Fla 289, 
305 

Kan—Shrigley v. Blafk, 71 P. 301. 
303. 66 Kan 213 

91. Ill —Chicago & Alton R. Co. v. 

BragonUr, 7 N E. 688, 693, 119 

Ill 61. 

92. Conn — Hartford County Bank v. 
AATaterman, 26 Conn. 324, 338. 

93. Mass—Doane v Grew, 107 NE 
620. 622, 220 Mass 171, 177, L.R.A. 
1915C 774, AnnCasl917A 338. 

94. Kan —Shrigley v. Black, 71 P. 
301. 303, 66 Kan. 213 

S.C—Wood V. Wood, 48 S.C.L. 148, 
156. 

19 CJ. p 841 note 72 [a]. 

95. N.Y.—Rensselaer & S. 1\. Co. v 
Delaware & H. Co., 162 N.Y.S. 376, 
381. 88 Mlsc. 639, 647. 
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DUTY 


Executive duties. Duties appertaining to the ex¬ 
ecution of laws as they existduties pertaining to 
the executive department of government;®'^ duties 
of the department charged with execution of the 
laws.®* The term im])lies the existence of a duly 
enacted law and so do(*s not refer to duties imposed 
on the governor with reference to a bill before it be¬ 
comes a law.®® Such duties sometimes involve the 
weighing of testimony and the exercise of judg¬ 
ment, but without changing their essential charac¬ 
ter. ^ 

Executorial duties. Those duties with relation to 
the estate of a decedent, which any layman can per¬ 
form or is capable of performing, as distinguished 
from “legal services.”^ 

Judicial duties. Duties which ordinarily are vest¬ 
ed in the judicial department of the state;® such 
as legitimately pertain to an officer in the depart¬ 
ment designated by the constitution as judicial,'^ and 
by this designation is meant the judiciary in the 
true sense of the term.*** The term is not necessarily 
ap[>licable to all the duties of a judge.® In a par¬ 
ticular connection, the term has been constiued as 
having been used in the sense of “official duties,” 
although the terms are not interchangeable ^ 


Legal duty. The term implies the existence of 
some relation of duty, public or private, special or 
general, either by contract or as an implication of 
public policy;* and has been defined as an obliga¬ 
tion arising from contract ol the i»arties or the op¬ 
eration of law’;® that wdiich the law recpiires to be 
done or forborne to a determinate person or to the 
public at large, and is coiTclative to a right vested 
in such determinate p<‘rson or in the public.^® 

Ministerial duty. “Ministerial duty” has been 
variously defined^l as a duty in which nothing is 
left to discretion; a simple, definite duty, arising 
under conditions admitted or proved to exist, and 
imposed by law^;^® a duty performed by one acting 
iind(‘r superior authority, or not with unlimited 
control an absolute and im|>erative duty, the 
discharge of which requires neithc*r the exercise of 
official discretion nor judgmenta duly in the 
peiformarice of wrhich an individual has such an in¬ 
terest that neglect is w’^rongful.^® Examples of wdiat 
the tc‘rm has been held to include are given in the 
notc.^® 

Official duties. Duties required of one in his of¬ 
ficial position.^'^ In a particular connection, the 
term has reference merely to the duties imposed by 
a statute without legard to the question of its coii- 


^6- Pla.—Ad visor j’ Opinion to the 
Governor, 55 So 460. 451 61 Fla 1 
La.—State v Deal, 4 So 8‘»0, 907, 
40 La Ann 744 

Okl—Pra/.ell v Zei&ler, 110 P 1052, 
1055. 26 Okl 826 

97. N H —In re Opinion of Justices, 
68 A 873, 874, 74 N H 606 

98. Ind —State v Denny, 21 N E 
252. 254, 118 Ind 382. 4 LRA 79 

Legislative and judicial functions and 
duties distin<?uished see Constitu¬ 
tional Law §5 104, 105 
99 Fla—Opinion on KxeeutiTe Com¬ 

munication, 6 So 925, 23 Fla 297, 
298 

1. Not a purely Judicial act 

“The approval of a bond, for in¬ 
stance, involves an inquiry as to the 
sufliciency of the sureties, which is 
to be determined bv the testimony in 
support thereof, as well as a < onsid- 
eration of the question whether its 
terms satisfy all the demands of the 
law'^ But who would think of call¬ 
ing it a purely judicial act*' An> de¬ 
termination of a ministerial officer 
may by statute be declared final and 
conclusive, but such finality does not 
ehanpre its character and transform 
It from an executive to a judicial 
act “—Orchard v Alexander, Wash , 
15 set. 635, 637, 157 US. 372, 381, 
39 L.Ed 737 

See also Constitutional Law § 173. 

SL N.Y.—in re Hallocks Estate, 212 
N.Y.S. 82. 83, 214 App Dlv, 323— 


In re Owen's Estate, 259 N Y S 892, 
897, 144 Misc 688. 

Sec i?enc rally the CJS title Execu¬ 
tors and Administrators <5 141, al¬ 
so 23 CJ p 1170 note 12 et seq 

3. Mo—State v Evans. 145 SW 40, 
47, 240 Mo 95. AnnCasl913B 1262 

4. N M —State v Kellv. 202 P 524. 
529. 27 NM 412, 21 ALR 156 

34 rj p 1182 note 7 

5. Ind —State \ Noble. 21 N E 244, 
250, 118 Ind 350, 10 Am S R 143, 
4 LRA 101 

Legislative and exc‘eutive functions 
and duties distingruished see Con¬ 
stitutional Law 4§ 104, 105 

6- Ala—Ex parte Candte, 48 Ala. 
38b. 399 

7. Minn —Larson v. Kelly, 66 N W 
130, 131, 64 Minn 51 

8- Md—Western Mar>land R Co v 
Kehoe, 35 A 90, 94. S3 Md 434 

9. Mont—Riddell v Pot k-Willaim- 
Bon Healing & Ventilating Co., 09 
P 241. 243. 27 Mont 44 

36 C.J p 976 note 95 

l(k Md.—Western Maryland R Co 
v Kehoe, 35 A 90, 94. S3 Md 434 

11. Wyo—State v Brooks, 84 P 488. 
490, 14 Wyo 393, 6 L R A.,N S., 

760, 7 Ann.Cas. 1108 

13. Wis—State v. Cunjnngham, 51 
N.W. 724, 735, 81 Wis. 440, 15 L R 
A. 561. 

40 C.J p 1210 notes 83. 86. 
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13. N J —CiUdhill V Governor, 25 N 
J Lav/ 331, 151 

14. Md—Henktl v Millard, 64 A 
657 059. 97 Md 24 

40 CJ p 1210 m»te 86 

15. SC—Morton v Comptroller- 
GHneral. 18 RCL 430. 473 

As to validity of statute imposing- 
ministerial duties and incidental 
Judicial powers »e<* Constitutional 
T law-' S 173 a (1) note 98 
"Diseret Kinarv duty” distinguished 
sec 27 C J S p 139 note 26 

16. Said to include 

(1) The approval of an official 
bond —Ex parte Candee, 48 Ala. 386, 
399 

(2) The ascertaining of the result 
of an election—Bouigeois v Fair- 
child, 33 So 495. 496, 81 Miss 708 

(3) The assessment of land—State 
v. Hvrrald. 15 S E. 974. 976, 36 W Va. 
721 

(4) The canceling of a land entry 
—Gaines v Thompson, DC, 7 Wall., 
US, 317, 353, 19 L Ed. 62. 

(5) The granting of a liquor li¬ 
cense —Harlan v State, 33 So. 858, 
859 , 136 Ala 150 

(6) The issuance of an insurance 
certificate—People v Rosendale, 25 
N Y S 769, 770, 5 Misc 378. 

17. Iowa—State v Dyer, 17 Iowa 
223, 227. 

See also the C.J.S. title Officers § 110, 
and 46 C.J. p 1035 notes 51-57. 
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stitntionality,^* and has been held not to include 
proceedings by a commissioner to enforce payment 
of his own salary.^® The term is not interchange¬ 
able with “judicial duties” although construed as 
having been so used in a paiticuli^r context see su¬ 
pra note 7. 

Positive duty, A dut> which is not discretion¬ 
ary.20 By context, the term has been construed as 
the antithesis of “delegable duty.”2i 

Other phrases. “Duty and business,”22 “duty as 
fireman,”22 “duty by law imposed,”24 “duty de¬ 
volving upon regular city officer,”25 “duty enjoined 
by law,”26 “duty involving actual flying,”27 “duty 
of a telegraph company,”28 “duty of the jury,”20 
“duty on tonnage,”20 “duty pertaining to his occu¬ 


pation,”31 “duty quasi-judicial,”33 “duty to con- 
struct,”33 “duty ... to keep,”3^ “emergency 
duty,”36 “emergent duty” and “emergent special 
duty,”36 “excise or duty upon the relation of em- 
ployment,”37 “extraordinary duty,”33 “line of du- 
ty,”39 “moral duty,”^o “omission of an official du¬ 
ty, ”41 “private or corporate duty,”42 “public du- 
ty,>’43 “public duty or function,”^^ “specific duty,”^*» 
“strictly ministerial duty;”^® and “tax, impost, and 
duty;”^"^ also “all official duties,”^* “duties and li¬ 
abilities imposed by laiv,”40 “duties as officer of 
United States court,“duties incumbent upon 
him ... as sheriff,”^^ “duties of a State At- 
torney,”‘''2 “duties of physieian,”^3 ^ud “imposed 

duties.”^4 


18. Cal.—Sexton v. Atchison, T. & 
S F. Ry. Co.. 161 P. 748, 749, 173 
Cal 760. 

18. Mich.—^Hatch v. Calhoun County, 
136 N.W. 350, 361, 170 Mich 322. 

20l Minn—Blyhl v. Waterville, 58 
NW. 817, 818, 67 Minn 115, 118, 
48 Am.SR. 596. 

81. Wash.—Harris v. Brown's Bay 
Logrifingr Co., 106 P 152, 154, 67 
Wa.sh. 8 

28. Ind —Chioagro & E R Co v 
Hamerick, 96 N.E. 649, 651, 50 Ind 
App 425 

83. NY—People v. Sturgis, 82 NY. 
S 953, 955, 85 App Div 20 

24. N.Y —People v Pierson, 68 N E 
243, 245, 176 NY 201, 98 Am S R 
666, 43 LRA. 187. 

25. Neb—Meeske v. Baumann, 241 
N W. 650, 652, 122 Neb 786 

86. N.Y—Coll V Reavy. 19 NYS 
2d 26, 27, 173 Misc. 338—People v. 
McCann. 273 N Y.S. 839, 840, 151 
Misc. 792. 

37. US—U. S V Luskey. Ct Cl , 43 
set. 493, 262 U.S 62, 67 L. Ed. 
864. 

28. Mass —Grinnell v. Western Un¬ 
ion Tel Co, 113 Mass 299, 302, 18 
Am.R 485 

29. Ill.—North Chicago St. R. Co V. 
Zeiger, 64 NE 1006, 1007, 182 III 
9. 74 Am SR 157 

R.I —Benson v New York. N H & 
H. R Co. 59 A 79. 81, 26 RI 405 

30l “Wliarfaffe fee*’ OlstingtilBhed 

US—Keokuk v Keokuk Northern 
Iiine I’acket Co, 45 Iowa 19b, 21J, 
affirmed 96 U S 80, 24 L Ed 377. 

See also the C J S title Wharves § 1, 
also 68 C.J. p 204 notes 25-32. 

31. “BnslaMS pertaining- to him oc¬ 
cupation” synonsrxnoas 

N J.—lioherty v. American Employ¬ 
ers’ Ins Co. of Boston, Mass, 169 
A. 662, 653, 112 N J Law 52 

32. La.—State v. Briede, 41 So. 487, 
489, 117 La. 183. 


33. Or —State v Portland Oen Elec¬ 
tric Co. 98 P 160. 162, 52 Or 502. 

34. “Bound to keep” equivalent 

Mo —Essenpreis v Elliott’s depart¬ 
ment Store Co . 37 S W 2d 458. 462 

35. Held not sncli duty 

The clocking of a speeding auto¬ 
mobile by a motorcycle policeman 
was not "emergenc y duty ”—t^a\ ey, 
to Use of Butz, V City of Bethle¬ 
hem. 1 A.2d 653, 655, 331 Pa 556. 

36. NM.—State ex rel Charlton v. 
French. 99 P 2d 715, 719, 720. 44 
NM 169. 

37. U S —Helvering v Davis, Mass , 
67 set 904, 911, 301 US 619, 81 
LEd 1307, 109 ALR 1319—Chas 
C Steward Mach Co v Davis, Ala, 
57 set 883, 888, 301 US 518, 81 
LEd 1279, 109 ALR 1293 

38. Mo—Guidice v V. Vivlano & 
Bros Macaroni Mfg. Co., 8 S W 2d 
964 9G5, 320 Mo 1005. 

Sec also the C J S title Master and 
Servant 5 439 and 39 C.J p 840 
note 3-p 842 note 15. 

39. U S —Rhodes v U. S , Mo , 79 
F 740. 743. 25 C C.A 186. 

37 CJ p 1201 note 48 
“In the discharge of dnty” ssmony. 
moos 

Iowa.—Allen v Burlington. Cedar 
Uapids & Northern Ry. Co, 11 N 
W 614, 616, 57 Iowa 623 

40. Mich —Fischer v Union Trust 
Co. 101 NW' 852, 863, 138 Mich. 
612, 110 Am SR 329, 68 L.R.A. 
987. 

41. Iowa—State v. Dyer, 17 Iowa 
223, 227 

42. Miss —Pass Christian v Fernan¬ 
dez, 56 So 329. 100 Miss. 76. 39 L 
RA.N.S, 649 

43. Contrasted with dnty based on 
contract 

“The Ipublic] duty Is created by 
law: existed before the contract was 
made; an indictment lies for fail¬ 
ure to perform it. and the public is 
the direct, and the state the indirect, 
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beneficiary In the case at bar, the 
duty. If it exists, did not exist un¬ 
til the contract was made, the con- 
tiact alone furnishes the measure 
of the duty, no indictment lies for 
failure to comply with the contract; 
and the cllv is the direct beneficiary^ 
while the property ow ner is onl> in¬ 
directly and incidc'ntallv benefited.** 
—German Alliance Insurance Co. v. 
Home Water Supply Co, SC, 174 F. 
764, 768. 11 CC.'A 258, 42 L R.A.,N.S., 
1005 

“Public calling” compared see 12 C.J. 
S p 887 note 71 

44. La —Strohmeyer v. Consumers* 
Electric Co, 35 So. 723, 726. Ill 
La 506 

45. S C.—Morton v. Comptroller 

Gen, 4 SC 430, 473 

In the tariff sense see Customs Du¬ 
ties § 8 

46. Beflnad 

“One that is absolute and imper¬ 
ative, requiring neither the exercise 
of official discretion nor Judgment.” 
—State ex rel Heller v Thornhill, 
IGO S.W 558, 659, 174 Mo App 469. 

47. U S —Sands v. Manistee River 
Imp Co, Mich., 8 set H3. 117, 
123 US. 297. 31 L.Ed. 149—Huse 

V. Glover. Ill , 7 S.Ct 313. 316, 119 
U.S 643, 649, 30 L.Ed. 487. 

48. Mont.—Erickson v. Anderson, 
252 P. 299, 300, 77 Mont. 617. 

49. Miss—St Paul Mercury & In¬ 
demnity Co V. RJtchie, 198 So. 741, 
744. 

50. U.S —Ruff V. Gay, C.C.A.Ga., 67 
F2d 684. 

51. NC—Sutton V Williams. 156 
SE 160, 163, 199 NC 646. 

52. Fla—Hall v. State, 187 So. 892, 
398, 136 Fla. 644. 

53. Iowa —Slate v. Howard, 246 N. 

W. 87L 873, 216 Iowa 545 

54. Kan.—Edson v. Olathe, 105 P. 
521, 523, 81 Kan. 328, 86 L..R.A.,N. 
S., 861. 
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DUTY--DWELLING OR DWELLING HOUSE 


Additional phrases, elsewhere discussed, are list¬ 
ed in the subjoined note.®® 

DUUMVIRI. From duo, two, and viri, men; a 
general appellation among the ancient Romans, giv¬ 
en to any magistrates elected in pairs to fUl any 
office, or perform any function.®® 

DUX. In Roman law, a leader or militar\ com¬ 
mander, the commander of an army; in feudal and 
old European law, duke, a title of honor, or order 
of nobility; in later law, a military governor of a 
province, a military officer having charge of the 
borders or frontiers of the empire, called ‘‘dux 
limitis.”®*^ 

D. V. N. See Abbreviations 1 C.J.S. p 276 note 5, 
and Devisavit Vel Non 26 C.J.S. p 1296 note 78. 

DWELL. The word is derived from the Danish 
“dwedger,” and has been defined as meaning to 
abide,®® to abide as a permanent resident, or lor 
a time, to be domiciled, to have a habilation for 
some time or pcimaiience, to inhabit, to live during 
a considerable period in a place, to live in a ])lace, 
to remain, to reside;®® aKo to delay, linger, jiau^e, 
or tarry.®® While the turn ordinarily implies a 
p<‘rmanent abode and residence with intention to re¬ 


main,® ^ as distinguished from place of legal settle- 
ment®2 or place of business,®® it may include the 
idea of residence in two or more places.®^ Although 
the term involves the idea of the present home of a 
pc'rson, whidher it is designed to be permanent or 
temporary, and whether for general or special pur¬ 
poses,®® it is not to be restricted in meaning to ac¬ 
tual presence, since such meaning is not attributed 
to it in common parlance or by lexicogrraphers.®® 
The tenn has been hc*ld synonymous with ‘‘inhabit,” 
“live,” “rest,” “sojourn,” and “stay.”®^ 

Phrases' “Actually dwells,” “actually dwells 
‘and’ has his home,” and “actually dwells ‘or’ has his 
home” see 1 C.J.S. p 1446 notes 71-73, and “where 
‘the plaintiff dwells;’”®® also “last dwelt;”®® and 
also “divelling in the United States.”"^® 

DWELLER’S CASTLE. The name probably has its 
origin in feudal times, when men were compelled to 
protect themselves in their habitations by prepar¬ 
ing them against attacks, and thus in time the dwell¬ 
ing came to be known as the “dweller’s castle.”*^^ 

DWELLINU or DWELLING HOUSE. The term is 
not free from ambiguity,’^® but is one of iiiultijile 
moanings.'^® Many definitions have been giv’en in 


55. “Additional duly" sec 1 C J S 
p 1459 note 7. 

“Administrative dutic.s” see 2 CJ 
S p 57 note 78 

“Appropriate duties” see 6 C J S p 
123 note 48. 

“Breach of duty" see 11 C J S p 767 
notes 63—65 

“Certain duty” see 14 C J.S p 108 
note 86 

“Civil duty" see 14 C.J.S. p 1157 note 
2 

‘Cii.»?toms duties" see Customs Du¬ 
ties 8 1 

• Death duty," “estate duty,” ‘pro¬ 
bate duty” or “succession duty" ste 
the CJS title Taxation § 1111, 
also 61 CJ. p 1590 note 3-p 1596 
note 51 

“Delegable or nondeleg-ahlc duty" see 
the CJS title Master and Servant 
§ 383, also 39 C.J. p 694 note 33- 
p 602 note 75. 

“Discretionary duty” see 27 CJS. p 
139 notes 23-26. 

“Duties of detraction” see 26 CJS 
p 1292 note 7. 

“Duty of collecting: taxes” and as 
distingruished from “duty of re¬ 
ceiving taxes” see Collect 14 C.J 
S. p 1322 note 74 

“Duty of the water” see the C.J.S 
title Waters 8 186. also 67 C.J. p 
1027 note 67-p 1028 note 91. 

“Duty pertaining: to any business” 
see Business 12 C.J.S p 794 note 
68 . 

“L.e£:islatiTC functions and duties” as 


distinguished from exeiutive and i 
judniil fun< lions and duties seel 
Constitutional Law §8 101, ]05 
“l*iobate duty” see the CJS title 
Taxation 8 1111, also 61 C J. p 
1590 note 8 

"Tonnape duties” see Commerce 8 
124 

56. Black LD 
Duumviri municlp^les 

“Two annual magistrates in the 
towns and colonH*s, having- judit lal 
powers ”—Black L D 
Duumviri navales 

"OfTicors appointed to man, equip, 
and refit the navy ”—Black L D. 

57. Black LD 

58. N H —Brentwood School Dist 
No. 2 v Pollard, 55 N H 503. 504 

59. U.S—Gaidener v. Wagner, C 
C Pa , 9 F Cas No 5,218, Baldw 464, 
469. 

Ark—Turney v. State, 29 SW 893, 
60 Ark 259, 260 

Idaho—Macl^eod V Stelle, 249 I* 264, 
256, 43 Idaho 64 

19 C.J. p 842 notes 89, and p 84 3 
notes 90-99 

60. Idaho —MacLeod v. Stelle, su¬ 
pra. 

61. Me —Turner v. Buckfield, 3 Me 
229, 231. 

19 C.J. p 842 note 89 [a] 

62. Mass.—Putnam v. Johnson, 10 
I Mass. 488. 502. 
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63. Kng—Shells v. Halt, 7 CB 116, 
62 ECL 116, 137 Reprint 47. 

19 CJ D 843 note 98 [a] 

64. Eng—Butler v Ablewhite. 6 C 
HNS 740, 95 ECL 740. 141 Re- 
piinf 642 

19 CJ p 843 note 2 fa] 

65. Tex —Ex parte Blumer, 27 Tex 
711, 736 

66. NJ—Eatontown v ShrewMburi, 
6 A 319, 320, 49 NJLaw 188 

67. Idaho—MacLeod v. Stelle, 249 
P 254. 256. 43 Idaho 64 

68. Eng —Dunslon v. Paterson, 6 
CHNS 267, 277, 94 E C L 267, 141 
Reprint 106 

m, CJ p 842 note 89 fa] (4). 

69. Mass—Harvard College v. Gore. 
5 Pifk 370, *{79 

TO- U S —Kai>lan v. Tod, N Y., 45 

set 257, 267 U.S. 228. 69 L Fd 
585—IT S ex rel Gaudelll v Max¬ 
well. DCNJ. 60 F2d 655, 656— 
r S V Tod. DCNY, 3 F 2d 8J(> 
838 — U S V. Tod. CCANY. 297 
F 385, 388, 390—U S. v. Tod, DC 
NY, 292 F 243, 245 

See also Aliens 8 125 

71. Ga —Freeney v State, 69 S E 
788, 791, 129 Ga 759. 

72. U S —Glover v National F Ins 
Co.. Va.. 86 F. 126, 130, 30 CCA. 
96. 

73. Mo.—Bolin v Tyrol Inv. Co, 
App., 160 S.W. 688. 691—Sanders 
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adjudicated cases, and they are not entirely har¬ 
monious It does not always have the same sense 
in all cases, for it may mean one thing under an in¬ 
dictment for burglary or arson, another under a 
homestead law, another under a pauper law, and 
another in a contract or devise but the particu¬ 
lar meaning intended to be expressed by it when 
used in a given instance, may be rendered obvious 
by the context or attendant circumstances; and 
usually resort must be had to those aids to interpre¬ 
tation to ascertain what is meant, ^6 and the usual 
line of demarcation has been the use to which the 
building is devoted as a habitation for man.'^^ In 
its broadest significance the word denotes a build¬ 
ing used as a settled human abode any build¬ 
ing, edifice, or structure inclosed with walls and cov¬ 
ered, whatever may be the materials used for build¬ 


ing;^® and, in common parlance, when not quali¬ 
fied, conveys the notion of a home.8® It has been 
said that the character of a building or place as a 
dwelling is not necessarily affected by temporary 
absences therefrom,*^ by the circumstances of size 
or cost,*- or kind of construction,** or of the num¬ 
ber of rooms occupied, or of the persons occupying 
them;*^ although the term may be used in a qual¬ 
ified sense as referring to a building designed as 
a single dwelling to be used by one family.*^ Also 
the term may be used as a description of realty.** 

Considering the principal element as the purpose 
or use of a building for human abode, the term has 
been defined as one which is wholly or in part usu¬ 
ally occupied by persons lodging therein at night, al¬ 
though other parts or the greater part may be occu¬ 
pied for an entirely different purjiose;*'^ hence an 


V. Dixon, 89 S.W. 677, 682. 114 Mo 
App. 229. 

74. Ark.—Inter-Ocean Casualty Co 
v. Warfield, 292 S W. 129, 173 Ark 
287, quoting: Cormu Jnrla. 

Md—City of Baltimore v. Hampton 
Court Co.. 94 A. 1018, 1020, 126 
Md 341. 

75. Conn —Town of Woodstock v. 
The Retreat, 3 A 2d 232. 234, 125 
Conn. 52, citing: Corpus Juris. 

Me—State v Meservie, 118 A. 482, 
483, 121 Me 564—Robbins v. Ban- 
gor R ^ Electric Co, 62 A. 13$, 
140, 100 Me. 496, 1 L R.A .N S , 963. 
19 C J. p 845 note 18 [a], p 847 note 
61 [a] 

See specifically such C J.S titles as 
Arson § 6 a; Burglary § 1.7; Deeds 
S 164c; Dower § 99, Homesteads 
$ 267, also 29 CJ. p 1020 note 74- 
p 1021 note 77; Homicide S 109, 
also 30 C.J. p 83 note 28-p 85 note 
81; Insurance $ 066, also 26 CJ. 
p 213 note 83-p 217 note 37; Lar¬ 
ceny § 12, also 36 C J p 756 note 
18-p 756 note 61; Nuisances § 36, 
also 46 C.J p 702 notes 27-34, 
Paupers § 32, also 48 C.J. p 468 
note 46-p 469 note 66; Process § 
47, also 50 C.J. p 492 note 3-p 493 
note 33, Searches and Seizures § 
12, also 66 C J p 1164 notes 65—65, 
§ 66. also 56 C J. p 1190 note 60- 
p 1192 note 71; and Taxation § 
72. also 61 C J. p 186 note 70-p 188 
note 98. 

Similarly saEpressed 

(1) “The words have a meaning 

. . . which varies with the sense 

in which they are used.”—^North 
British & Mercantile Ins. Co. v Tye, 
58 SB. 110, HI. 1 GaApp. 380. 

(2) “A dwelling house may be dif¬ 
ferently understood, depending upon 
the sense in which it is used.”—Peo¬ 
ple V. OliflC, 197 NE. 777, 780, 361 Ill 
237. citing Corpus Jnria. 

76. Ark.—^Inter-Ocean Casualty Co. 


v. Warfield, 292 SW 129, 173 Ark 
287. quoting Corpus Juris. 

Mo —Bolin V Tyrol Inv Co , App . 
160 S W. 588. 591—Sanders v Dix¬ 
on. 89 SW. 677, 582, 114 Mo App. 
229. 

77. Ark—Inter-Ocean Casualty Co 
V. Warfield. 292 SW 129. 173 Ark 
287, quoting Corpus Juris. 

Md —City of Baltimore v Hampton 
Court Co , 94 A 1018, 1020, 126 Md 
341 

19 C.J. p 844 note 9 [a], p 845 note 
19 Ic]. 

78. Pa—Douglass v. Qiiecney, 167 

A. 453, 455. 109 Pa Super. 336, 

quoting Ooxpiu Juris. 

19 CJ p 845 note 12 
Desigued for human abode 

(1) “A dwelling house is chicfiy 
designed for the abode of mankind 
For the comfort of the dwellers in it. 
many kinds of chattel property are 
gathered in it. So that. In the use 
of it. It 18 a place of deposit of 
things inanimate and a place of re¬ 
sort and tarrying of beings ani¬ 
mate.”—Kineer v Southwestern Mut. 
Fire Ass'n, 179 A. 800, 801, 118 Pa. 
Super. 312. 

(2) "The 'Word 'dwelling’ imports a 
place of human habitation.”—Gaines 
V. State, 132 N E. 580, 682, 191 Ind. 
262. 

79. Tex—Callahan v. State, 41 Tex 
43, 45. 

80. Mo —Bolin v. Tyrol Inv. Co., 
App, 160 SW 588, 591—Sanders 
V. Dixon. 89 S W. 577, 582, 583, 114 
Mo.App 229. 

Pa—Douglass v Queeney, 167 A. 453, 
455, 109 Pa Super. 336 
19 C.J. p 845 note 13 fa]. 

81. Fla—Sawyer v. State, 132 So 
188, 193, 100 Fla. 1603—Smith v 
State, 85 So. 911, 912. 80 Fla. 315 

Miss.—^Haynes v. State, 177 So. 360, 
361, 180 Miss 291. 
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WVa.—State v. Bair, 166 SE 369. 

370, 112 WVa 655. 85 A L.R 424. 
19 CJ. p 847 notes 29 [a], 40 [a] 
88 Md —City of Baltimore v 

Hampton Court Co., 94 A. 1018. 
1020, 126 Md 341. 

dwelling' may be humble and 
inexpensive, yet as much a domicih' 
as a mansion ”—Matter of Lyman 
53 NTS. 577, 678, 24 M4sc 552 

83. Md—City of Baltimore \ 

Hampton Court Co., 94 A. 1018, 
1020. 126 Md. 341 

Neb—Hawley v. Arnold, 288 NW 
823, 825 

19 CJ p 846 note 20 [a], p 848 note 
75 [a]. 

84. Mo.—Bolin v Tyrol Inv. Co, 

App, 160 S W 588. 591 

85. Mich—Nerrerter v Little, 243 
NW 26, 26, 258 Mu h 462 

86. Pa—Yerkes v Stetson, 61 A 
113, 114, 211 Pa 556. 

87. Ark —Inter-Ocean Casualty Co 
V. Warfield, 292 SW 129. 130, 173 
Ark 287, quoting Corpus Juris. 

N Y —People V. Orcutt, 1 Park Cr. 
252, 256. 

Or—State v. Morris, 163 P. 567, 
572, S3 Or 429 

19 C.J p 845 note 19 [a], [b]. 
Similarly expressed 

(1) “A building which is connect¬ 
ed with or occupied as part of the 
dwelling house.”—State v. Messervie, 
118 A 482, 483, 121 Me. 564. 

(2) “The building which is oc¬ 
cupied as a dwelling house by a 
family, and not only such portion 
of the building as may be actual¬ 
ly used by the family for residence 
purposes ”—In re Levy, 76 P 301. 
302. 141 Cal. 646, 99 Am S.R 92. 

(3) “Any part of a house used as 
a separate dwelling, and separate¬ 
ly rated to the relief of the poor.”—• 
Thompson v. Ward, L.R. 8 C.P. 327, 
353. 
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abode;*® a building or edifice for the habitation 
of man;** a domicile;*® a habitation;*^ a house 
in which one regularly and habitually sleeps in the 
nighttime ;*2 a house intended for human habita¬ 
tion;** a house intended to be occupied as a resi¬ 


dence, in distinction from a store, office, or other 
building ;*4 a house or structure in which people 
dwell ;*^ a mansion, mansion house,*® a place of 
abode or residence;*^ a place or house in which a 
person lives;** a residence, or a house occupied or 


(4) “A structure for business uses, 
whereof any internally connected 
room is occupied for sleeping: and 
abode"—State v Clark, 1 S W 332. 
334, 89 Mo. 423 

88. S D —Massillon Engine & 
Thresher Co v. Hubbard, 77 N W. 
588. 11 S D 325. 

Va —D« llaslatious v Boyce, 147 S E 
267. 272, 152 Va 368. 

Similarly expressed 

(1) ‘A dwelling place, mansion, or 
abode, for any of the human species.** 
—l»helps V Rooney, 9 Wis 70, 9l, 76 
Am D 244. 

(2) "A bouse thiefly designed for 
tho abode of mankind ”—Mauc k v 
Northwestern Nat Ins Co of Mil¬ 
waukee. Wi.s, 283 P 338. 340, 102 
Cal App 510 

(3) "The abode or residence of a 
family"—New York ('ity Fin Dept 
V. Buhler, 35 N Y 177, 182, 33 How 
Pr 378 

89. Kv—Whitfield V Common- 
weallh, 128 .S.W2d 208, 210, 278 
Ky 111 

19 C I p 817 note 54 

Similar definitions 

(1) "\ building inhabited bv man.** 
—New York File Dept % Buhler, 35 
NY 177, 182. 33 How I'r 378 

(2) "A building or edifice, or place 
designed or (onstriated lor the 
Iiabilation of man, as distinguished 
from those other buildings, edifices, 
etc (onsirufted bv mun for other 
niiri)0'5c‘s Phelps v Rooney, 9 Wis 
"cO, 91. 76 Am D 244 

(3) " V tiuilding which, by the 
mode of Us construction or recon¬ 
struction, is suitable for a habita¬ 
tion" — State V Mason, 77 N E 283, 
285, 74 Ohio St 65 

(4) “Any inhabited building"— 

Robertson v King, [1901] 2 KB 

265 

90. Ala—Knowles v State, 98 So 
207, 208, 19 Ala App 476 

Ky—Whitfield v Commonwealth, 128 
SW 208, 210, 278 Ky 111. 

Va—Dellastatious v Boyce, 147 S 
E 267, 272, 152 Va 368 
19 C J. p 848 note 72 
Similarly expressed 

"A single residence, domielle, or 
abode"—Bjork v. Saflford, 164 N E 
699, 701, 333 Ill 365, 61 A.L. R 561 

91. Ill—People V OlifC, 197 NE 777. 

780. 361 Ill. 237, citing Corpus 

Juris. 

Ky—Continental Ins Co. of New 
York V. Dunning, 60 S W.2d 577, 
579, 249 Ky. 234. 


Neb —Hamilton v North American 
Ace Ins Co of Chicago. Ill. 157 
NW. Ill, 112. 99 Neb. 579, Ann 
Casl917C 409 
19 C J p 847 note 60 
Similarly expressed 

(1) “A place of habitation” 

Neb—Hamilton v North American 
Ace Ins Co. 157 NW 111. 112. 99 
Neb 579, 581, AnnCasl917C 409 
J —State V Troth. 34 N J Law 377, 
385 

(2) "Habitation place or house in 
which a person lives"—Dellasta¬ 
tious V Boyce, 147 SE 267, 272, 152 
Va 368 

92. U S —U S V Johnson, DC. 26 
F Cas No 15,485, 2 Craneh C C 21 

Me—State v Warren 33 Me 30, 31 
Miss—Scott V State, 62 Miss 781, 
782 

>j-Y—Woodford v People. 62 NY 
117, 20 Am R 464—Lex y v People, 
19 Hun 383, 385 

N C —Stale v Pn ssley, 90 N C 730, 
732—State v Williams, 90 N C 
724, 728, 47 Am R 541. 

Tex—Callahan v State, 41 Tex 43, 
45 

Similarly expressed 

"One designed to be occupied as 
a place of abode by night as well 
as by day, and which is conslrut ted 
with a spe< lal rc'fcrenre to that ob¬ 
ject "—New York Fire Dept v. Ituhl- 
er, 1 Daly. NY. 391. 394 

93. Ind—Haines v State, 132 NE 
580, 191 Ind 262 

Maas—Brest v Ross. 139 NE 792, 
793, 245 Mass 342 

KJ—Ooater v Ely. 82 A 611, 612, 
80 NJEq 40 
Similar definitioim 

(1) "A houae built for habitation ” 
—Knowles v Stale, 98 So 207, 208, 
19 Ala App. 476 

(2) "An inhabited house”—State 

V Clark, 52 NC? 167, 168 

(3) "Any house inhabitc*d by man " 
—State v Weber, 56 S W. 893, 894. 
156 Mo 257. 

94- Ariz —Ainsxvorth v. Elder, 9 
2d 1007, 1008, 40 Ariz 71 
NY—Barnett v Vaughan Inst, 119 
N.T S 45, 46, 134 App Div 921 
T>a.—Douglass v Queeney, 167 A 
453, 455, 109 Pa Super 336 

Similarly expressed 

(1) "A house designed to be o<- 
cupied as a place of aJ&ode ”—Whit¬ 
field V Commonwealth. 128 S W 2d 
208, 210, 278 Ky. Ill— Commonwealth 

V Woolfolk. 89 SW 110, 111, 121 K> 
164, 28 Ky.L. 114. 

(2) ‘‘A place where a person may 
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live and cat and sleep and keep his 
belongings, as distinguished from 
other buildings which are used to 
house animals, tools, or equipment" 
— F'. A Ringler Co. v Flammer, 258 
NYS 882, 884, 144 Misc. 793. 

95. US —Glover v. National F Ins. 
Co. Va. 85 F. 125, 130, 30 C C A 
95 

N Y —Reformed Protestant Dutch 
Church V. Madison Ave. Bldg Co , 
108 NE 444, 445. 214 NY 268 
RI —Humes v Taber, 1 R I. 464, 
471. 

Similarly expressed 

"A house in which human beings 
usually stay, lodge, or reside"— 
State V Stringer, 63 So. 270, 271, 105 
Miss S51 

Statutory definitiou 

"Every house, prison, jail or other 
edifice, which shall have been usual¬ 
ly occupied hv persons lodging there¬ 
in, shall he deemed a dwelling 
house *’—State v Rudman, Mo , 37 S 
W2d 409. 411, citing Corpus Juris. 

96. Kv—Whitfield v Common¬ 
wealth 128 SW2d 208, 210, 278 
Ky 111 

Mo—State v Clark. 1 S W. 332, 334. 
89 Mo 423 

19 CJ p 848 note 71. 

'^Mansiou” as meaning “dwelling 
house” 

N Y —Thompson v People, 3 Park Cr 
208, 214 

97. KV —Whitfield v Common¬ 
wealth. 128 SW2d 208. 210 278 
Ky 111—Continental Ins Co of 
New York v Dunning, 60 S W 2d 
577, 579, 249 Kv ' 234. 

1 9 C J P 848 note 68 

98. Muh—Schadt v Brill, 139 NW 
878. 173 Mic h 647, 654. 45 L R A .N 
S. 726 

Nch—Hamilton v North American 
Aec Tns Co of Chic'ago, Ill , 157 N 
W 111, 112, 99 Neb 579, Ann Cas 
191 7(' 409 

Vt —East Montpelier v Barre, 66 
A 100, 79 Vt 542, 545. 10 L R.A.,N 
S. 874 

19 C J P 847 note 46 
Similarly expressed 

(1) "The house m which one re- 
[ ides—the house of his present 
sbcjdo *'—Bruce v Cloutman, 45 N H 
37. 39, 84 AmD 111 

(2) "The house or the building in 
which a person lives, or which Is 
inhabited by man ** 

SD—Massillon Engine & Thresher 
Co. V Hubbard, 77 NW 688, 11 S. 
D. 326. 
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intended to be occupied as a residence;®® some per¬ 
manent abode or residence with intention to re¬ 
main;^ usual place of abode.^ 

There is a diversity of opinion as to what does, 
and what does not, constitute a part of a dwelling 
house.® Some cases include all within the curti¬ 
lage,^ and this is the common-law rule;^ and, by 
statute, the term may be extended to an indefinite 
number of other structures;® but, in its popular 


sense, it has been said that the curtilage is not in- 
dluded.7 Where the word has been held to include, 
for certain purposes, the curtilage and outbuildings 
appurtenant to a home,® it has been defined as the 
apartment, building, or cluster of buildings, in which 
a man with his family resides.® 

In the subjoined notes examples are given of what, 
under particular circumstances, the term has been 
held to include,^® and what, under particular circuni- 


Wls.—I^elps V. Rooney. 9 Wis. 70, 
91. 76 Am D. 244. 

19 C.J. p 847 notes 48. 44. 

89- Ky.—^Whitfield v. Common¬ 

wealth, 128 SW2d 208, 210, 278 
Ky. Ill—Continental Ins. Co. of 
New York v. Dunnina, 60 S.W.2d 
577, 579, 249 Ky 234. 

Va.—Dellastatious v. Boyce, 147 S.E. 

267, 272, 152 Va. 368. 

19 C.J p 847 note 40, p 848 note 69. 
Sliq^ar deflaltlons 

(1) "A house in which the oc¬ 
cupier and his family usually re¬ 
side.”—State V. Meerchouse, 34 Mo. 
344, 345. 86 Am.D. 109. 

(2) **A house occupied as a place 
of residence ”—Commonwealth v. 
Barnty, 10 Cush. (Mass.) 478, 479. 

(3) “A house occupied as a resi¬ 
dence ”—^Johnson v. Jones, 90 A. 
649. 650, 244 Pa. 386, 52 L..R.A.,N.S., 
325. 

(4) **A house rented and resided in 
as a home by the tenant to the ex¬ 
clusion of the owner.”—Smith v. 
Birminf?ham Water Works Co., 16 
So 123, 125, 104 Ala. 315. 

(5) ‘‘A house usually occupied by 

the person there residingT and his 
family.”—Massillon Kn^int: & 

Thresher Co. v. Hubbard. 77 N.W. 
588, 11 S.D. 325. 

1. Me—^Warren v. Thomaston, 43 
Me. 40b. 418, 69 Am.D. 69. 

19 C.J p 848 note 66. 

Similarly expressed 

(1) “A buildinff used as a set¬ 
tled human abode.”—^Knowles v. 
State, 98 So 207, 208, 19 Ala.App 
476. 

(2) “A house or residence where 
a person lives in settled abode.”— 
Barnett v Vaughan Inst., 119 N.Y.S 
46, 46, 134 App Div 921. 

(3) “The place of usual return and 
habitual stoppage ”—Mauck v. 
Northwestern Nat. Ins Co of Mil¬ 
waukee, Wis., 283 P. 338, 340, 102 Cal. 
App. 610. 

(4) “Any and every settled habita¬ 
tion of a man and his family ”— 
Mason v. People. 26 N.Y. 200, 202 

(5) ”A place in which a person 
has his legal residence or domicile, 
and in which he permanently re¬ 
sides ”—^Massillon Engine & Thresh¬ 


er Co. V, Hubbard. 77 N.W. 588, 11 
S.D. 325. 

(6) "A place where there is some 
permanence of residence.”—^Doug¬ 
lass V. Queeney, 167 A. 463, 455, 109 
Pa Super 336. 

(7) “Where a person resides per¬ 
manently or from which he has no 
present intention to remove.”—Doug¬ 
lass V. Queeney, supra—19 C J. p 818 
note 67. 

9- Ky.—Thomas v. Commonwealth, 
150 SW. 376. 377, 150 Ky. 374. 

19 C.J. p 848 note 64. 

Similarly expressed 
“The customary abode of human 
beings”—Mauck v. Northwestern 
N-^it Ins Co of Milwaukee, Wis, 28.3 
P. 338. 340, 102 Cal App 510 
3. Ky—Mitchell v. Commonwealth. 
11 S W. 200. 210, 88 Ky. 349, 10 Ky 
L. 910. 

4L Va—Daniels v. Commonwealth, 
1 SE2d 333, 335, 172 Va 583 
19 C.J. p 845 note 16. 

SimUarly expressed 

“In law', it may embrace the dwell¬ 
ing itself and such buildings as are 

used in connection with it ”_ 

Knowles v. SUite, 98 So 207, 208, 19 
Ala.App 476. 

5. Ala—State v McCall, 4 Ala 643, 
644. 39 AmD 314. 

6- Va—Daniels v. Commonwealth, 

1 S E 2d 333, 335 

7. Eng —Llandaff etc, Market Co 
V. Lyndon. 8 C B.N S 515, 524, 98 
E C L. 515, 141 Reprint 1267 
8L Mo —Sanders v Dixon, 89 S W 
577, 582, 114 Mo.App 229. 

9. Fla — Smith v State, 85 So 911, 
912, 80 Fla. 315. 

19 C.J. p 845 note 19 [d], p 848 note 
73. 

Similarly expressed 

(1) "The apartment or building or 
group of buildings, occupied by a 
family as a place of residence.”— 
Schadt v Brill, 139 N.W. 878, 881, 
173 Mich. 647, 654, 46 L R A .N.S, 
726. 

(2) "A permanent building or 

cluster of buildings in which a man 
with his family resides."—North 
British & Mercantile Ins. Co v. Tye, 
58 S.E. 110, 111, 1 Ga.App 3«t) * 

(3) "The entire congregation of 
building, main and auxiliary, used 
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for abode.”—^North British & Mercan¬ 
tile Ins Co v. Tye, supra. 

10. Held included 

(1) A barn—Piteher v. People, 16 
Mich. 142, 143 

(2) A bawdyhouse. In w'hich a 
prostitute lived, slept, and ate her 
meals—State v Morns, 163 P 567 
572, 83 Or 429 

(3) A l>oarding house—May v l>e?- 
rnont, 186 N Y S. 113. 115, 114 Misc- 
106—19 CJ p 843 note 7 fa) (2). p 
846 note 22 fa], 

(4) A boat used as a place of 
abode, called a “quarter boat 
Inter-Occan Casualty Co v War- 
field. 292 SW 129. 130, 17.3 Ark 2.S7 

(6) A building occupied as an of¬ 
fice and for sleeping—Ashton v. 
State, 68 Ga 25, 2b—19 C .1 p 843 
note 7 [a] (10) 

(6) A building, part of which is 
used for business purposes 

Ga—McLane v. State, 4 Oa 33.^» 

.3.19 

Neb—Corev v Schuster, 62 N W 4 7(» 

472, 44 Neb 269 

19 CJ p 843 note 7 [a] (6), (7), (19). 

(20), (42). 

(7) A building temporarily used 
for school purposes and purchased 
by a person who expected to occup\ 
It as a residence—School, Board of 
City of Harrisonburg v Alcxandei, 
101 SE. 349, 351, 126 Va 407 

(8) A building used as a cloth¬ 
ing store on the first fioor and leased 
as a rooming house on the second 
floor.—People v Oliff, 197 NE 777, 
780 , 361 111. 237, citing Corpus Juris. 

(9) A building with but a single 
room and occupied by a single per¬ 
son as a home or residence—Smith 
V Birmingham Water Works Co, 16 
So 123, 125. 104 Ala. 315 

(10) A bunkhouse used as part 
of a residence—Sallee v State, 1 
P 2d 794, 795, 51 Okl Cr. 414 

(11) A courthouse and jail, when 
the Jailer lives with his family in a 
part of the building—People v. Van 
Blarcum, 2 Johns (N.Y ) 106 

(12) A dairy or laundry.—State v. 
Langford, 12 N.C 253. 

(13) A gear-house—Bryant v. 

State, 60 Ga. 358, 369. 
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(14) A hotel—Robbins v. Bangror 
Ry. & Electric Co , 62 A. 136, 140, 
100 Me 496, 1 L R A.,N S., 963—19 
C.J. p 846 note 22 [b]. 

(16) A house in which the owner 
resided although temporarily absent 
therefrom —Schwabacher v. People, 
46 N.E. 809, 811, 105 Ill. 618. 

(16) A house Joined to a dwelling 
house by an uninclosed gallery and 
roof in which fodder was stored — 
Spears v. State, 46 So. 166, 167, 92 
Miss 613, 16 L. R A .N S., 285. 

(17) A house occupied by a fami¬ 
ly but temporarily rented—^Harrison 
V State, 74 Oa 801, 803 

(18) A jail or prison—People v. 
Cotteral, 18 Johns, NY, 115, 120 

(19) A kitchen constructed of wood 
attached to a building of stone — 
Chase v Hamilton Ins po, 20 N.Y ] 
62, 55. 

(20) All the cluster of buildings 
convenient for the occupants of the 
premises—State v. Lee, 253 P, 533, 
5.34, 120 or 64 3 

(21) A log cabin occupied with the 
consent of the owner—State v Web¬ 
er. 56 SW. 893, 894, 156 Mo. 257. 

(22) An apartment house 

Ky—Maysvllle Water Co v. Stock- 
ton, 299 SW. 682, 584, 221 Ky. 
610 . 

NC.—Charlotte Consol Const Co. v. 
Cobb, 143 SE 522, 623. 195 N C. 
690—De Laney v. Van Ness, 138 S 
E 28, 29, 193 N C 721. 

Pa—I’eirce v Kelner, 156 A 61, 62, 
304 Pa 609—Satterthwait v. Gibbs, 
1.35 A. 862, 863, 288 Pa. 428—Doug¬ 
lass V. Queoney, 167 A. 453, 456, 
109 Pa Super 336. 

(23) A railroad car—Glbi>s v. 
State, 68 S E. 742, 8 Ga App 107. 

(24) A room in a college building. 

_Gay V. McGill, 15 Sc Sess Cas. 90— 

19 CJ P 843 note 7 [a] (32). 

(25) A room in a hotel — People v. 

Carr, 99 N E 357, 358, 255 Ill 203, 
41 L R A.,N.S , 1209, AnnCasl913D 

364 — 19 C J. p 843 note 7 [a] (24), 
(27). 

(26) A room in which a person 
sleeps and lives in a building de¬ 
voted to business purposes. 

Mo —State v. Smith, 14 Mo App 585 
Pa—Commonwealth v One Box 
Benedictine, 138 A 90, 92, 290 Pa 
121 . 

(27) A room in which a person 
sleeps connected with another used 
for storage.—State v. Hutchinson, 20 
SW. 34, 111 Mo. 257. 

(28) A room occupied by a garden¬ 
er over his employer’s coach house. 
—^Holly v. Burke, 21 Ir.L. 79. 

(29) A school building with living 
quarters.—U. S. v. Cardish, D.C.Wis., 


146 P. 242, 247—19 C.J. p 843 note 7 
[a] (30). 

(30) A set of apartments in a tene¬ 
ment house opening into a common 
hall.—Sanders v Dixon, 89 S^W 577, 
582, 114 Mo App 229—^19 C.J p 843 
note 7 [a] (31). 

(31) A shed connected with a 
house.—^Marshall v Wheeler, 128 A 
692, 693. 124 Me. 324 

(32) A shop connected with living 
quarters —People v. Dupree, 66 N 
W. 1046, 1047, 98 Mich. 26 

(33) A smokehouse—State v W'hil, 
49 N.C 349, 352—19 C J P 843 note 7 
[a] (35). 

(34) A store connected with living 

quarters—^People v Griffin, 43 NW 
1061, 77 Mich 585, 586—19 C.J. P 
843 note 7 fa] (40). | 

(35) A storehouse with sleeping 
apartments—State v Pressley 90 
NC 730, 732—19 C J. p 843 note 7 
[a] (38). (39). 

(36) A tent of cloth—Coiey v 
Schuster. 62 NW. 470, 472. 44 Neb 
269 

(37) A trailer—v®tna Life Ins Co 
V. Aird, C.CATex., 108 F 2d 136, 138, 
125 A.LR 1436 

(38) A veianda—Moree v State, 
119 So 202, 203. 152 Miss 278—19 
CJ p 843 note 7 fa] (13). (50) 

(39) Outbuildings used as part of 
a dwelling—Horst v. Handke, 180 N 
W 762, 768. 190 Iowa 658 

(40) Separate apartments in a bar¬ 
rack.—Gay V. McGill, 15 Sc Seas Cas 
90. 

(41) Separate apartments in the 
same building 

Ala—Smith v Birmingham Water 

Works Co., 16 So 12.3, 125, 104 

Ala 315 

—State ex rel Van Doren v 

Superior Court for King County, 

37 P.2d 216. 179 Wash. 241 
19 C.J. p 848 note 73 [a]. 

(42) Separate rooms in a rooming 
hoyge—State v Descant, 42 So 486 
488, 117 La. 1016—19 C.J p 843 note 
7 [a] (45). 

(43) Two-story building occupied 
by family on second floor and store 
on first floor—State v Rudman. Mo. 
37 SW.2d 409, 411, citing Oorpna 
Ji&rl8. 

11. Said not Included 

(1) A barn—^Jones v Fletcher. 41 
Me 254, 256—19 C J. p 844 note 7 [b] 
(2)-(4). 

(2) A bedroom over a stable not 
connected with the house —Rex v 
Turner, 6 C & P. 407, 25 E C L 498 

(3) A box car where men eat and 
sleep.—Rex v Gulex, 12 OntW.N. 
223. 

(4) A building partly finished, with 
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two rooms and a bedroom —^Horvey 
V Luce, 31 Me 346, 350. 

(6) A building, part of which is 
used for business purposes and part 
for dwelling purposes.—Bowdltc h v 
Norwich Union P Ins Co. 79 N E. 
788. 789. 193 Mass 566—19 CJ p 
844 note 7 [b] (7). 

(6) A building used primarily for 
laisiness purposes although tenant 
with his family lived therein—Smith 
v I’enn Tp Mut. Fire Ass’n of Lan¬ 
caster County. 186 A. 130, 182, 323 
Pa 93 

(7) A business block used as a 
dwelling —In re Lammer, D C Wls , 
14 F Cas No 8.031. 7 Bias 269 

(8) A cabin of a ship—Rex v. 
Humphrey, 1 Root, Conn . 63 

(9) A «*orncrib without the curti¬ 
lage—^Hutchings v State, 59 SE 
84 8, 84 9, 3 Ga App 300 

(10) A cellar used for storing Ice 
and beer not connected with the 
house—State v Clark, 1 S W. 332, 
335. 89 Mo 423 

(11) A dairy building or garage — 
Sanford v Witherspoon, 15 A 2d 496 
498, 142 Pa Super 71 

(12) A garage and storeroom — 
Jones V Williams, 106 P. 166, 168, 56 
Wash 588 

(13) A houseboat drawn upon the 
beach—Nagel v People, 82 N E 316, 
318, 229 Ill 698 

(14) A house converted into a crib 
for fodder—^Jones v Commonwealth, 
38 SW2d 971, 973, 239 Kv 110 

(15) A house from which the oc¬ 
cupant had moved with intention not 
to return—Henderson v. State, 86 
So 4.39, 80 Fla 491. 

(16) A house into which no dwell¬ 
ers have ever yet moved —Woods v. 
State. Miss, 191 So 283. 284 

(17) A house of ill fame—Bastian 
V British American Assur Co , 77 
P. 63, 66, 143 Cal 287, 66 L R A. 
256 

(18) A house used for the sale of 
goods—Armour v. State^ 8 Humphr , 
Tenn, 379, 385 

(19) A millhouse in which no one 
sleeps—State v. Sampson. 12 S.C 
567. 569. 32 Am R. 513. 

(20) An apartment rented for 
dre'-smaking purposes—Hermitage 
Co V Preziose, 188 NYS 434, 435 

(21) An awning supported by posts 
and with a glass roof—Olcott v 
Sheppard, 89 N Y S 201, 202, 96 App. 
Div 281. 

(22) An open piazza.—Henry v. 
State. 39 Ala. 679, 681. 

(23) An unfurnished room at a 
weekly rent.—McCay v. Chambers, 21 
Ir.L. 69. 
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‘dwelling house'’ has been held equivalent to, or in¬ 
terchangeable with, ‘V.ottage,”i2 "domicile” see Dom¬ 
icile § 1, "house,”13 and "residence,”!^ and nearly 
synonymous with “m€\ssuage.”i3 "Dwelling” and 
“dwelling house” are not necessarily synonymous,!® 
and the term has been compared with, or distin¬ 
guished from, “apaitment house” see 3 C.J.S. p 1423 
notes 85, 90, “barn” see 9 C.J.S. p 1544 note 14, 
“cottage,”!"curtilage” see 25 C.J.S. p 67 note 23, 
“dwelling place,”!® “flat,”!® "house,”-® “place of 

pauper settlement,”3! "residence,”^3 "tent,”23 and 

"usual place of abode.”®^ 


28 C.J.S. 

Dwelling and lands. One’s home; the place 
where he lives, where he is settled.^® 

Dwelling place. The term is used principally 
with reference to the settlement of paupers, and is 
defined as residence, usual place of abode,2® one’s 
home,27 unaffected by temporary absences, whether 
for pleasure or for business, provided the intent to 
return to the abode as a dwelling place, exists and 
continue&.28 The term has been held synonymous 
with “residence ;’’2® and has been compared with, 
or distinguished from, "dwelling house” see supra 
note 18, and "settlement.”®® 


(24) An unoccupied house where 
workmen's tools, used in the process 
of moviiifir the house, are stored 
temporarily in one of the rooms — 
Mauck V. Northwestern Nat Ins Co 
of Milwaukee. Wis. 283 P 338. 340. 
102 Cal App 510 

(25) A private sanitaiium—Bir- 
nett V Barnett Inst . 119 N y S 45, 
46. 134 AppDiv 921 

(26) A room in an inn to whuh 
the innkeeper has ripht of acco.sjs 
—De Wolf V Ford. 86 N E 527, 530, 
193 NY. 397. 127 Am S R. 969. 21 
L.RA.,NS. 860 

(27) A room occupied by a lodgrcr 
but for which the landlord keeps the 
key —Monks v. Dykes, 4 M. & W 
567. 568, 150 Reprint 1546 

(28) A separate room forming part 
of a set of chambers in the temple — 
Cuthbertson v Butterworth, E, R 4 
C P 523 

(29) A servant’s house—North 
British etc, Ins Co v Tye, 58 S E 
110, 111, 1 Ga.App 380 

(30) A shanty put up to prevent 
condemnation of a quarry—Morris v 
Schallsville Branch of the Win¬ 
chester and Red River T P. R. Co . 
4 Bush, Ky, 448. 449 

(31) A small one-room sliucture 
used for storage—Henderson v. 
State. 16 So 931. 105 Ala 82 

(32) A storehouse used only oc¬ 
casionally for sleeping—State v. 
Jenkins. 50 N.C 430. 432. 

(33) A store or saloon not adapt¬ 
ed for sleeping quarters but claimed 
to be used as such.—In re Lammer, 
DC.Wis., 14 FCas No 8.031, 7 Biss 
269. 

(34) A tenement held as an in¬ 
vestment and not for owner’s oc¬ 
cupancy —Louisiana & A R. Co v 
Moseley, 41 So. 685, 586, 117 La 
313 

(35) A tent or open shed 

Ala—Knowles v. State. 98 So 207, 

208, 19 Ala.App. 476 
Tex.-^allahan v. State, 41 Tex 43. 

44. 

(86) A tourist's sleeping cottage.— 
Douglass V. Queeney, 167 A. 453, 455, 
109 Fa.Super. 386. 


(37) A vacant house—People v 
Hindley, 52 N W. 1032. 93 Mich 46 

(38) Houses owned and rented by 
owner to other parties.—Humes v 
Taber. 1 R I 464. 471. 

(39) The garden, orchard, or cur¬ 
tilage—Wells V. Somerset & Kenne¬ 
bec R Co. 47 Me 345, 348 

(40) Uncompleted and unoccupied 
buildings 

Fla.—Williams v State. 132 So 186, 
187. 100 Fla 1054 

La—State v Lemoin^, 152 So 907, 
908. 178 La. 1070 

N .1 —Whittingham v. Hopkins, 57 
A 402 401. 70 NJLaw 322 
Va —Daniels v. Commonwealth, 1 S 
E2d 333, 336, 172 Va. 583. 

19 CJ p 844 note 9 fb] 

(41) Unoccupied, disconnei ted 
buildings—State v Randall, 78 P 
998, 36 Wash 438. 439 

12. Eng —Doe v Sot heron 2 B 
& Ad 628. 638, 22 ECU 263, 109 
Reprint 1276 

15 CJ p 348 note 52 fal 

13. Ky —Whitfield v Common¬ 
wealth, 128 SW 208, 210, 278 Ky 
111 

14. Ill —I’ope V. Board of Elec lion 
Coin’rs., 18 N E 2d 214, 216, 370 111 
196 

La—Stevens v. Allen, 71 So 936, 943, 
139 La 658. I..R.A1916E 1115 
54 CJ p 710 notes 70, 71 

15. Mo—State v. Cooper, 246 SW 
892. 893 

Pa.—^AVeaver v Hennlnger, 1 Pa 
Dist. & Co. 167, 169 
Eng—Penn v. Grafton, 2 Bmg N 
Cas 617. 29 ECL 617, 132 Re¬ 
print 238 

la 111—Bjork v SafToid, 164 NE 
699. 701. 333 Ill 355, 6l ALR 
561 

Neb—Hamilton v North Americ.an 
Acc Ins Co of Chic*ago, Ill , 157 
NW. Ill, 113, 99 Neb. 579, Ann. 
Cas 1917C 409. 

Aotnal occupancy 

“A person may be the owner of 
numerous dwelling houses, but he 
can only make use of one of them as 
a dwelling at one and the same 

604 


time"—Dellastatious v. Boyce, 147 
SE 267, 272, 152 Va 368 
l7. Pa.—Pocono Manor Ass'n v Al¬ 
len, 12 A 2d 32, 35, 3.37 I'a 442 
la Eng—Fearon v. Mit< liell, LR 
7 QB 690, 694 

19. Ill —Bjork V. SafTord, 164 N E 

699. 701, 333 Ill. 365, 61 A L.R 

561 

20. Mich —People v. Mix. 112 N W 

907, 909, 149 Mieh. 260. 12 Ann 

Cas 393 

NH—State v. Garity, 46 N H 61, 62 
19 C.J. p 846 note 21 fb] 

21. NH—Lisbon v Lyman, 49 N H 
553, 562 

See also the C J.S title Paupers S 
20, and 48 C.J. p 448 notes 15, 16 

22. US—Donahue v. U. S, CCA 
Idaho, 56 F 2d 94. 

NJ—Mygalt v Coe, 44 A 198, 199. 

63 NJLaw 510 
19 C J p 848 note 69 [a] 

23. Ala—Knowles v Stale. 98 So 
207. 208. 19 Ala App 47(> 

62 C J p 711 note 33 [h] 

24. WVa—^Williamson v. Ta\lor 
122 SE. 530. 532, 96 W^ Va 246 - 
Lewis V Botkin, 4 WVa 533, 936 

See also the C.J S title Proc c ss <5 
47, and 50 C J. p 492 note 3-p 403 
note 33. 

2a N C —^Warlick v. Lowman, 9 S E. 

458, 459, 103 N C. 122 
2a N J —Eatontown v. Shrewsbury. 

6 A 319. 320, 49 N J.Law 188 
Sc e also the C J.S. title Paupers ft 
32. and 48 C.J. p 470 notes 76-83. 
Similarly expressed 

“A place of residence."—U S v. 
Penelope, D.C Pa., 27 P.Cas No 16,- 
024 

27- Me.—North Yarmouth v. West 
Gardiner, 58 Me. 207, 210, 4 Am 
R. 279. 

28. N.J —^Eatontown v. Shrewsbury. 
6 A 319, 320, 49 N J Law 188 

29. Me —^North Yarmouth v. West 
Gardiner, 58 Me. 207, 210, 4 Am. 
R. 279—Warren v. Thomaston, 43 
Me. 406. 418. 69 Am D. 69 

30. Me.—Jefferson v. Washington, 
19 Me 293, 300. 

19 C.J. p 848 note 87 [a]. 



28 C.J.S. 


DWELLING OR DWELLING HOUSE—DTE 


PrizNitc divelling. A privat-e house, one intended 
for private living, a place or house in which a per¬ 
son or family lives in an individual or private 
stnte.3^ 

Private residence or divelling. A building intend¬ 
ed and designed for the conviMiient accommodation 
of but one lamily;^- a dwelling house for a single 
family a single building or structure in which 
the possessor actually resides.^^ 

Single dwelling house, A building intended and 
constructed for the use of one family. 

Other phrases: “‘Adjoining* a dwelling” see 2 C. 
J.S. p 2 note 5, “burning of a dwelling,**^® “dvielling 
or group of dwellings,**3"^ “edifice used as a dwell¬ 
ing,”*^® and “private dwelling occupied as such;”®® 
also “adjoining ‘any inhabited dwelling house,* ” 
“adjoining to or within the curtilage of . . . 

dwelling house,” and “building adjoining a dw'elliiig 
house” see 2 C.J.S. p 2 note 8, p 3 notes 38, 42, 


“dwelling house actually used by officiating clergy¬ 
men,”^® “dwelling house and grounds attached 
thereto,**41 “dwelling house of anothei,**42 “dwelling 
house or other tenement,**^® “dwelling house, wheth¬ 
er it be his own or that of another,*’44 “first-class 
dwelling house,**45 “occupied as dwelling house,”4® 
“only one dwelling house,”4‘^ “‘paicel* of the dwdl- 
ing house,**48 “private dwelling house,**4® “residence 
or dwelling house,**®® and “while occupied as a 
dwelling house;**®! also “any buildings other than 
first-class dwelling houses,**®® “two-family dwell¬ 
ings and flats;**®® and also, adjectively, “dwelling 
house site,**®4 “dwelling place of servant,**®® “occu- 
X)ied for dwelling purposes,*’®® and “while occupied 
only for dwrelling-house purposes.**®*^ 

D. W. 1. See Abbreviations 1 C.J.S. p 276 note 5 
m Pocket Parts. 

DTE. Coloring matter in solution, a coloring liquor; 


31. N Y —Barnett v Vaughan Inst.. 

119 NY.S 4o. 46. 134 App Div. 

921 

Keld not to include 

(1) Buildlne:s for business pur¬ 
poses, such as stores liverv stables, 
fa< tones, and the like.—Skill man v 
Smathehurst, 40 A 856, 856, 67 N 
JKq 1. 

(2) A metal connected with 

dwelling: house only by two iron 
bars or braces —Rothholz v. Stern, 
127 A 97. 97 N J 13q 189 

32. Cal—Walker v Haslett. 186 P. 
622, 624, 44 Cal App. 394. 

33. Wi.s—Ward v Prospet t Manor, 
Corporation, 206 N W. 856, 859. 188 
Wis 534, 46 ALR 364 

34. Mith—People v. Vail, 168 N W. 
4 53. 454. 202 Mich. 521—People v 
Babbe, 168 NW 451, 453, 202 MUh. 
413 

Held to Include 

Jri a particular connection and con¬ 
text, It has been held to include a 
tent —Hooper v. State, Tex Cr, 105 
S W 816 

Keld not to include 

(1) A boarding house —Hobson v 
Tulloch, 1898, 1 Ch. 424, 426 

(2) A church.—Cleveland Baptist 
Association v. Scovil, 140 N E 647, 
649. 107 Ohio St 67. 

(3) A duplex or two-family house 
Cal—Walker v. Haslett, 186 P. 622. 

624, 44 Cal.App. 394 
N.J—Koch V. Gorruflo, 76 A 767, 
768, 77 N.J.Eq. 172, 14 Am S R 

552 

(4) A lodging house or tenement 
house. 

N y.—Levy v. Schreyer, 69 N.E. 698, 
177 NY. 293. 

Ohio.—Linwood Park Co. v. Van 


Dust n. 58 N E 576, 581, 63 Ohio 
St 183 

(5) Disconnected outbuildings or 
structures upon a city lot. or with¬ 
in a curtilage—IVople v Vail, 168 
NW 453. 454, 202 Mich 521—Peo¬ 
ple V. Labbe, 168 NW 451. 453, 202 
Mich 513 

(6) Residential flats—Skillman v. 
Smathehurst, 40 A 855, 856, 57 N J 
Eq 1. 

35. Mo—Thompson v Langan, 154 
SW 808. 8J4, 172 Mo App 64 
33. Neb—Hamilton v North Amer- 
iCcin Acc Ins Co. of Chicago, Ill . 
157 N W. Ill, 112, 99 Neb 579. 
Ann Cas 1917C 409 

37. Ill —Bjork v SalTord, 164 N E 
699. 701. 333 Ill 355. 61 ALR 
561. 

38. Philippine—IT S v Apostol, 14 
Philippine 92 

39. U S —U S V Kordos, D C Pa., 
13 F.2d 905, 906 

40. Conn —Town of Woodstock v 
The Retreat, 3 A.2d 232, 234, 235, 
125 Conn 52 

41. NJ—Swetland v Swetland, 134 
A 822. 826. 100 N J.Eq. 196 

42. Va—Daniels v Commonwealth, 
1 S E 2d 333, 338, 172 Va 583 

19 C J p 847 note 47 [a] 

43. Ark—State v Blumenthal. 20.3 
S W 36. 37, 136 Ark 632, L R A 
1918E 482 

44. N.J —State v Duelks, 116 A. 
865, 868, 97 NJ Law 43 

45. As meaning horns 

When not otherwise qualified, con¬ 
veys idea or notion of a home — 
Pierce v. St. Louis Union Trust Co., 
278 S.W 398. 406. 311 Mo. 262 
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46. U S —Donahue v. U. S , CCA 
Idaho 56 F 2d 94 

47. Keld to include a consolidated 
phvsKvil structure under one con¬ 
tinuous roof—Ciane v Hathaway, 
132 A 748. 4 N J Misc 293 

48. Ky —Jones v Commonwealth, 34t 
SW2d 971. 973, 2.39 Ky 110 

“Curtilage" equivalent see 26 CJS 
p 67 note 22 

49. Pa—Fox V Sumerson, 13 A 2d 
1, 2, 338 Pa 646—Taylor v Lam¬ 
bert. 124 A 169, 170. 279 Pa. 
514 

“Apartment" distinguished see 3 C- 
J S. p 1423 note 90 

50. N C —Charlotte Consol Const 
Co. V Colib. 143 S K 522. 52.1, 195 
NC 690 

51. Keld not to include premises 
conducted as a speakeasy—Smith v 
IVnn Tp Mut Fire Ass'n of Lan¬ 
caster County. 186 A 1.30, 131, 323 
Pa 93 

52. Mo—Pierce v St Louis Unic»n 
Trust Co, 278 SW 398, 406, 311 
Mo 262 

53. Ill —Bjork v. Safford, 164 N E 

699, 701. 333 III. 356. 61 ALR 

561 

54. Ky .—Seat V Louisville & Jeffer¬ 
son County Land Co , 293 S W 986. 
991, 219 Ky. 418. 

55. NH—Gilford v Gilmanton, 1 
N H 194, 196. 

56. Cuniitraed to Include premises 
occupied for both dwelling and busi¬ 
ness purposes —Morgenroth v 
Emert, 191 N.Y.S. 520. 622, 117 Misc. 
570. 

57. Cal.—Mauck v Northwestern 
Nat Ins. Co of Milwaukee, Wis., 
283 P. 338, 340, 102 Cal.App 510. 



DYE—B 


28 C.J.S. 


also, as a verb, to impregnate with coloring matter 
held in solution.^^ 

Dyeing. Technically speaking, and as contrasted 
with ^^painting,” the term means a saturation or im¬ 
pregnation of the fiber in order to secure fixation 
of color; the op(*ration or practice of fixing colors 
in solution in textile and other porous substances; 
the art of coloring in a permanent manner porous or 
absorbent substances by impregnating them with 
coloring bodies.®^ 

Phrases: “Dyeing seeds,”®® and also “dyed hang¬ 
ing paper.”® 1 

DYER’S STICKS. A commercial term applied to 
bamboo sticks, rounded at the ends and smoothed 
off at the joints, used by dyers for hanging on dye¬ 
ing materiaL®2 

DYING. As the participle of the verb “die,” oc¬ 
curring in various phrases, see Die 26 C.J.S. p 1302 
notes 9, 16. 

DYING DECLARATIONS. See the C.J.S. titles 
Abortion §§ 25, 35, 38; Criminal Law § 741; Evi¬ 
dence § 238, also 22 C.J. p 258 notes 88-91; and 
Homicide §§ 286-306, also 30 C.J. p 250 note 85-p 
282 note 81. 

DYKE. See Dike or Dyke 26 C.J.S. p 1308 notes 
12-15, and as distinguished from “faulting frac¬ 
ture” see the C.J.S. title Mines and Minerals § 3, 
also 19 C.J. p 849 note 99 [a]. 

DYKE—REED or DYKE—REEVE. An officer who 
has the care and oversight of the dykes and drains 
in fenny counties.®® 

DYNAMITE. 

As a Noun 

As the name of a well known explosive see the 
C.J.S. title Explosives § 1, also 19 C.J. p 849 notes 
1 , 2 . 


As a Verb 

To blow up or destroy by or as if by dynamite.®^ 

-^Dynamiting. The fraudulent practice of rep¬ 
resenting to holders of small blocks of speculative 
stock that such stock could be sold at advanced pric¬ 
es, but in larger blocks, made for the purpose of in¬ 
ducing additional purchases, is known in the street 
as “dynamiting.”®^ 

In railroad parlance, applied to the means for 
making emergency stops see the C.J.S. title Rail¬ 
roads § 1. 

DYNAMO MACHINE. See the C.J.S. title Elec¬ 
tricity § 1, also 19 C.J. p 849 note 3. 

DYNAMOMETER. An instrument for measuring 
the force of blows and the weight of falling 
bodies.®® 

DYNASTY. A succession of kings in the same line 
or family.®7 

DYSNOMY. Bad legislation, or the enaclment o1 
bad laws.®® 

DYSPAREUNIA. In medical jurisprudence, inca¬ 
pacity of a woman to sustain the act of sexual in¬ 
tercourse except with great dififtculty and pain, ana- 
phrodisia.®® 

DYSPEPSIA. A state of the stomach in whicli its 
functions are disturbed, without the presence of 
other diseases, or when, if other diseases are pres¬ 
ent, they are of minor importance.*^® 

DYVOUR. In Scotch law, a bankrupt.^^ 

E. A Latin preposition, meaning from, out of, aft¬ 
er, or according.*^2 It occurs in many Latin phrases, 
but in this form only before a consonant.*^® When 
the initial of the following word is a vowel, ex is 
used.*^® 


5S. Century D. 

59. U S.—Tannage Patent Co. v 
Donallan, C C Mass , 93 F 811, 817. 
19 C.J. p 849 note 94 [a]. 

90. Bng—^Francis v Maas, 3 Q.B.D. 
841 

51. U.S.—^Downing & Co. v. U. S., 
12 Ct.Cu8t.App. 461. 

58. U.S.—U. S. V. Knipscher & Maas 
Silk Dyeing Co., CCNY, 152 F 
590, 591. 

63. Black L..D. 

54L Century D. 

65. US.—Lewis v. U. S.. C.CA. 

Mass., 295 F. 441, 442. 

68. Mass.—Commonwealth v. Piper, 
120 Mass. 186, 190. 


67. Black L D. 

68 . Black L.D. 

69. Black L.D. 

7a Black L D. 

71. Black L D. 

Dyvour’s hahit 

"In Scotch law, a habit which 
debtors who are set free on a *cessio 
bonorum’ are obliged to wear, un¬ 
less in the summons and process 
of 'cesslo' it be libeled, sustained, 
and proved that the bankruptcy pro¬ 
ceeds from misfortune. And bank¬ 
rupts are condemned to submit to 
the habit, even where no suspicion 
of fraud lies against them, if they 

606 


have been dealers in an illicit trade " 
—Black L D 
78b Black L.D. 

73. Black L D 
B contra 

From the opposite; on the contra¬ 
ry.—Black L D 

B oonverso 

Conversely, on the other hand, on 
the contrary. Equivalent to "e con¬ 
tra"—Black LD. 

B mera gratia 

Out of mere grace or favor.— 
Black LD. 

B plnrihus unum 

One out of many.—Black L D. 

74L Black Li.D. See also Ex post. 



28 C.J.S. 


E--EADEM CAUSA DIVER8I8, ETC. 


As an abbreviation see Abbreviations 1 C.J.S. p 
276 note 5. 

E. & O. E. See Abbreviations 1 C.J.S. p 276 note 5. 

EA. Saxon, the water or river; also the mouth of 
a river on the shore between high and low water 
mark."^^ 

EACH. Any;*^® every individual of two or more, 
especially when applied to a definite number, con¬ 
sidered separately from the rest;*^*^ both or all the 
numbers of the pair, aggregate, or series mentioned 
or taken into account, considered individually, or 
one by one; either or any unit of a numerical ag¬ 
gregate consisting of two or three, indefinitely.'^* 
It is a distributive adjective pronoun denoting or re¬ 
ferring to every one of two or more of the series 
mentionedevery one of the persons mentioned;*® 
in law imidying individuality and separateness,*^ 
.iiid often followed bv “one” with, or before, a 
noun;*2 also it has sometimes been used to desig¬ 
nate several collectively,** and as meaning all.*^ 
The term has been held equivalent to “apiece;”*•'» 
and “ever> ;”** and, depending upon how it is used 
in the perticular case, has been compared or con¬ 
trasted uith, or distinguisli(*d from, “all” see 3 C.J. 
S. j) 860 note 6, “any” see 3 C J S. p 1401 note 9, 


“both” see 11 C.J.S. p 531 note 38, and “every.”*^ 
As used in an instrument creating a tenancy in com¬ 
mon see the C.J.S. title Tenancy in Common § 8, 
also 19 C.J. p 850 note 9 [c] (2), and 62 C.J. p 412 
note 68-p 417 note 20. As used in wills see the 
C.J.S. title Wills § 693, also 19 C.J. p 850 note 9 
[b] (1) (3) (4), and 69 C.J. p 242 note 57-p 243 
note 63, § 708, also 19 C.J. p 850 note 9 [b] (2), and 
69 C.J. p 288 note 42-p 289 note 45, to designate 
beneficiaries and their shares; and § 906, also 19 
C.J. p 850 note 9 [c] (1), and 69 C.J. p 575 note 
34—p 576 note 46, to create a tenancy in common. 

Phrases: “Courts of each county,”** “each busi¬ 
ness,”** “each ear” see 12 C.J.S. p 1140 note 3, 
“each case,”*® “each county through which lines or 
property . . . passes,”*^ “each elector,”*^ “each 

jury,”** “each local imiirovemeiit,”*^ “each oecujm- 
tion,”*’* “each party” see the C.J.S. title Junes § 
281, also 35 C.J. p 409 note 12, p 413 note 56, “each 
person,”*® “each single passenger service,”*'^ “each 
stockholder,”** “each way,”** and “each year.”l 
For other phrases in which the word occurs see 19 
C.J. p 850 note 22-p 852 note 53. 

EADEM CAUSA DIVEBSIS BATIONIBUS COB¬ 
AM JUDICIBUS ECCLESIASTICIS ET S£- 
CULABIBUS VENTILATUB.2 


75. Black L T) 

76. N J —Jersey City v Hudson & 

M R Cn , 101 A. 2fi6. 207 90 N 

.1 Liuw 64‘I 

77. Ky—Smith v Hall, 290 SW. 
480 482, 217 Kv. 615 

19 CJ p 850 note 9 
Similarly expressed 

(1) "Commonly the word is un¬ 
derstood to mean every one of the 
two or more individuals composing 
the whole. considered separately 
from the rest ”—State v Thompson, 
87 P 709, 71.1, 31 Utah 228 

(2) Other similar definitions—In 
re Turner’s Will, 101 N E 905, 906, 
208 NY 261, AnnCasl914D 245—19 
C J p 860 notes 10-14, 16 

78. US—Malcomson v. Wappoo 
Mills. CCS.C, 86 F 192, 195 

Ind—Beck & Pauli Lithographing 
Co V Evansville Brewing Co, 68 
NE 869, 861, 25 Ind App 662. 

79. Colo—Mutual Sav & Bldg 
Ass’n v. Canon Block Inv. Co, 185 
P 649, 650. 67 Colo 75 

19 C.J. p 860 note 19 

80. Utah.—State v. Thompson. 87 
P 709, 712, 31 Utah 228 

81. Pa.—Sturn v Sawyer, 2 Pa. 
Super 254, 257. 

88 . Ind—Beck & Pauli Lithograph¬ 
ing Co. V. Evansville Brewing Co., 
68 N.E. 869, 861, 26 Ind.App. 662. 


83. Ark —Delanev v .Johnson, 128 
SW 859. 860, 9". Ark 131 

NY—Clark \ First Nat Bank. 224 
NYS 10 16, 130 Misc 352 

84. Ga—P.radlev v Bradley, 119 S 

E 639. 611 156 Ga 525 

Ind—Heck & Pauli I^ith Co v 
Evansville Brewing Co, 58 N E 
859, 861. 25 Ind.App 662 

85. Ga—Marlin v Mercer Univ 
Trustees, 26 S E. 522, 523, 98 Ga 
320 

19 C.J. p 850 note 12 [a] 

86. Pa—Miller v Rodd, 131 A 482, 
483, 285 Pa 16. citing Corpus Ju¬ 
ris. 

87. Ky—Smith v Hall. 290 S W 480, 
482, 217 Ky 615 

Nev —State v. Nevada N. Ry. Co., 
233 P 531, 532, 48 Nev. 4.16 

88. Individually oonsidered 

“The phrase . . . must neces¬ 

sarily refer to one or more courts in 
addition to the district court of any 
one county, as the word ’each’ em¬ 
phasizes the consideration of Ihe 
counties individually ”—Ex parte 
Sheehan, 49 P.2d 438, 441, 100 Mont 
244. 

89. “Each occupation’* equivalent 

La—State ex rel Guillot v. Central 
Bank & Trust Co., 79 So. 867. 858, 
143 La. 1053. 

9a U.S—Donnell v. Columbian Ins 
Co.. CCMass., 7 F Cas.No.3,987, 2 
Sumn. 366, 376. 
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“Bach estate” as equivalent 

US—In re Thompson D C.N H . 17 
F2d 601, 602 
19 CJ. p 851 note 28 

91. U.S—In re Central States 

Freight Corporation, CCA Mil h . 
45 F2d 73. 74 

92. Ill —People v Taylor, 100 N E 
534, 536, 257 Ill. 192 

93. Ga—Baggett v Bariow, 144 S E 
251, 253. 166 Ga 700 

94. Cal —Hammond v C’lty of Bur¬ 
bank, 59 I»2d 495 604. 6 Cal.2d 

646 

95. La—Stale v Central Bank & 
Trust Co, 79 So 857. 858, 14 3 La. 
1053. 

98. Vt.—Tn re Taft’s Estate. 4 A 2d 
634, 638, 120 A L R. 1382. 

97. N J —Jersey City v. Hudson & 
M H Co, 101 A. 266. 267, 90 N J. 
Law 619. 

98. 'fex—Austin v Campbell, Civ. 
App , 210 S W 277, 279 

99. “Every way” distlngnished 

Nev —State v Nevada N Ry. Co , 
233 P 631, 532, 48 Nev 436 

1. Colo—Mutual Sav & Bldg Ass’n 
V Canon Block Inv Co., 185 I* 649, 
650, 67 Colo. 75 

19 CJ. p 852 note 64 

2. A maxim meaning “The same 
cause is argued upon different prin¬ 
ciples before ecclesiastical and secu¬ 
lar Judges.”—Black L.D. 
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EADEM E8T RATIO, EADEM EST LEX.3 

EADEM MENS PRAISXJMITUR BEOIS QUiE 
EST JURIS ET QU^ ESSE DEBET, PR^- 
SERTIM IN DUBIIS.4 

EA EST ACCIPIENDA INTERPRETATIO, QU^ 
VITIO CARET.6 

EAGLE. A g’old coin of the United States of tho 
value of ten dollars.® 

EA INTENTIONE. Literally ‘‘With that intent”; 
held not to make a condition, but a confidence and 
trust. 

EALDER or EADDING. In old Saxon law, an eld¬ 
er or chief. 8 

EALDERMAN or EALDORMAN. The name of a 
Saxon mag^istrate, or alderman; analogrous to earl 
among the Danes, and senator among the Romans.® 

EALDOBr-BISGOP. An archbishop.i® 

EALDOBBURG. The metiopolis, or the chief 
city.il 

EALEHUS. An ale-house, from the French, eale, or 
Saxon, ale, and hus, house.^2 

EALHORDA. A Saxon word meaning the privilege 
of assising and selling beer.^3 


EA quae:, oommendandi causa, in ven- 

DITIONIBUS DICUNTUR SI PALAM AP- 
PAREANT VENDITOBEM NON OBLI< 
GANT.14 

EA qua: DARI IMPOSSIBILIA SUNT, VEL 

qua: in rebum natura non sunt, pro 

NON ADJECTIS HABENTUR.i® 

EA qua: in curia NOSTRA BITE ACTA SUNT 

debita: exegutioni demandari de- 

BENT.16 

EA qua: raro accidunt, non temebe in 

AGENDIS NEGOTnS COMPUTANTUR.17 

EAR. Primarily, the organ of hearing.^® Deriva¬ 
tively, in a mechanical sense, a projecting part from 
the side of anvthing;i® a small projection on an ob¬ 
ject, usually for support or attachment;3® and iii 
this sense, compared with, or distinguished from, 

“lug.”3l 

Phrases: “Slick ear;”32 ^Iso “ears or projec¬ 
tions,”33 and “hollow cars;”34 and also, adjectively, 
“ear gra&s.”35 

EARL. A title of nobility, formerly the highest in 
England, now the third, ranking between a maiquis 
and a viscount, and corresponding with the French 
“comte” and the German “graf.”36 


3. A maxim meaning “The same 
reason, the same law.*'—Black L D 
19 C.J. p 852 note 56 la]. 

4. A maxim meaning “Th“ mind 
of the sovereign is presumed to be 
eoineident with that of the law, and 
with that which it ought to be, es¬ 
pecially In ambiguous matters *'— 
Black LD. 

5. A maxim meaning “That Inter¬ 
pretation is to be received [or adopt¬ 
ed] which IS free from fault lor 
wrong ] The law will not intend a 
wrong.”—Black Lj.D. 

Applied in State v. Carr, 3 Mo. 
App. 6, 9 

6. Kng—Judson v Gritlln, 13 U C C 
r. 350, 353 

7. Black L D. 

8 . Black LD. 

9l Black L D 

**Tlie name of Saldorman is one of 

a large class, among a primitive 
people, age implies command, and 
command implies age; hence, in a 
somewhat later stage of language, 
the elders are simply the rulers.”— 
Black Li.D. 

la Black L..D. 

11. Black Li.D. 


12. Black BD. 

13. Black L. D. 

14. A maxim meaning “Those things 
which are said for the sake of com¬ 
mendation in sales, if they are plain¬ 
ly apparent, do not bind the seller ” 
—Wharton L Lex. 

15. A maxim meaning “Those things 
which are impossible to be given, or 
which are not in the nature of things, 
are regarded as not added [as no part 
of an agreement]."—Black L D 

16. A maxim meaning “Those things 
which are properly transacted in 
our Court ought to be committed to a 
due execution ”—Black L D. 

17. A maxim meaning “Those things 
which rarely happen are not to be 
taken into account in the transaction 
of business without sufllcient rea¬ 
son ”—Black L.D. 

la. Century B. 

16. U S —Consolidated Vapor-Stove 
Co V Bllwood Gas-Stove & Stamp¬ 
ing Co., C C Pa., 63 P 698. 699 

20. U.S.—Dawson v Martin, C.Cust 
& Pat.App., Ill F2d 300, 302 

21. U.S.—Dawson v. Martin, supra. 

22. BsHaed 

A term, which, applied to a horse, 
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alleged to have been stolen means 
that the real ownership was un¬ 
known—State V. ICddy, 90 T*. 641, 
46 Wash. 494 
“Outlaw** egnivaleut 
Wash —State v Kddy, supra. 

23. U S —Dawson v Martin, C Cust 
& Pat App, 111 F2d 300, 302 

24. U S —Consolidated Vapor-Stove 
Co V Fllwood Gas-Stove & Slump¬ 
ing Co.. CCPa, 63 F 698, 699 

25. Xu Eagliah law, such grass 
which IS upon the land after the 
mowing, until after the feast of the 
Annunciation —Black L.D. 

26. Black LD. 

Historical 

“The title originated with the Sax¬ 
ons. and IS the most ancient of the 
Fnglish peerage William the Con¬ 
queror first made this title heredi¬ 
tary, giving It in fee to his nobles; 
and allotting them for the support 
of their state the third penny out 
of the sherifT’s court, issuing out 
of all pleas of the shire, whence 
they had their ancient title ‘shire- 
men.* At present the title is ac¬ 
companied by no territory, private or 
judicial rights, but merely confers 
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EARLDOM. The dignity or jurisdiction of an 

earl.27 

EARLY. Pertaining to the first part or period of 
some division of time, or of some course in time.28 

Phrases ^‘Early as convenient,”-** and “early 
spring ;”30 also “not earlier than last day of pub¬ 
lication of notice;”31 and also “‘earliest^ and ‘lat¬ 
est,’ ”32 “earliest possible,”33 and “earliest possible 
moment.”34 

EARMARK. A mark put upon a thing to distin¬ 
guish it from another. Originally and liteially, a 
iinuk upon the ear; a mode of marking sheep and 
other animals.35 By “earmarking’’ is meant being 
>(‘t aside in a special fund specially labeled.36 

r.armark rule. A rule applied to trust funds and 
dtdined as meaning that through the process of 
<'omniingIing the money or deposit in question with 
the general funds of the bank it has lost its identi¬ 
ty with the resultant effect of defeating the right of 
preference over general creditors.37 


EARN. 

Present Tense 

The term refers to a just return or recompense 
for labor.3^* The use of the word necessarily im¬ 
plies some labor or service for which the earnings 
are the re ward,39 and has been defined as meaning 
to gain, get, obtain, or acquire as the reward of la¬ 
bor or performance of some service.^ o 

Earned 

The word has been construed as meaning entitled 
to a sum of money under the terms of a contract,^ ^ 
imiilies that wages earned are owing,^3 
carry the meaning of unpaid,^ 3 ^oes not neces¬ 

sarily imply that they are due and payable.^4 The 
term has been distinguished from “due” see ante p 
f)7/) note 6, and “payable.”^ 

Phrases “Earned and collected,”^® “earned and 
unpaid,”'*7 and “wages earned;”^® also “earned in¬ 
come,”"* 9 “earned land,”®® “earned premiums,”®^ 
and “learned surplus.”®^ 


riol)ilit> and an hereditary seat in 
t ht- house of lords '*—Black L D. 

Bari marslial of England 

A Kreat officer of stale who had 
aiKieritly several courts under his 
jui isdiction, as the < ourt of chi\alry 
and the court of honor Under him 
IS the herald’s onite, or iollepe of 
arms Tie was also a judge of the 
Marshalsea court, now abolished 
This office IS of great antiquit>. and 
has been for s<*veral ages hereditarv 
in the family of the Howards—Black 
L D 

Earl’s penny or earles-penny 

M<»nev given in part pjiyment — 
Black Ij D. 

27. Black L.D. 

Eow mere dignity 

“The dignity only remains now, as 
the jurisdiction has been given over 
to the sheriff”—Black L 1^ 

28. Century 1>. 

29. Mo —Lowrey v Danforth, 69 S 

W. 39. 41 95 MoApp. 441 

30. L> C —Richards v Meissner, 24 
AppDC. 305, 308 

31. La—In re Interstate Trust & 
Banking Co., 176 So. 1, 4, 188 La. 
Jll 

32. Eenote the positions nearest re¬ 
spectively to the beginning and to 
the end of the instrument of convey¬ 
ance.—Restatement, Property § 246c 

33. NY.—Robinson Clay Product 
Co. V. Amencan Locomotive Co, 
107 NTS 69, 71, 56 Misc 689. 

34. Tex —Rowlett v Lane, 43 Tex 
274, 275. 

35. Black L.D 

19 C J. p 852 note 68. 

28 C..T.S.—39 


36. U.S —Mallery v Managers* Se¬ 
curities Co , D C Del . 1 F Supp 942, 
946 

Ala—Nat hman v State Tax Com¬ 
mission, 173 So 25, 30, 233 Ala 628, 
<iting Corpus Juris. 

37. Wash—Hitt Fireworks Co v 
Scandinavian American Bank of 
Tacoma, 209 P 680. 682, 121 Wash 
261 

38. N Y.—Seidenberg v. Buhoff & 
Davies, 256 N.Y S 17. 19, 143 Misc 
167, citing Corpus Juris. 

19 C J. p 852 note 71. 

39- Pa —Oliver’s Kstate, 7 Pa Co. 3, 
7 

40. Pa — In re Lewis, 27 A 35. 156 
Pa 337. 339—Rafferty v Rafferty, 
5 PaDist 453, 468 

Similarly expressed 

"To acquire by labor, service, or 

performance ”—Oliver’s Kstate, 7 

I'aCo 3, 7 

41. Cal —Western States L Ins Co 
V Lockwood, 135 P 496, 501, 166 
Cal 185 

42. U S —The Talus, Ala, 248 F. 670, 
67*1, 160 CCA 570 

43. U S —Low Ling Sing v Stand¬ 
ard Transp Co . D C.N Y , 274 F 
1017, 1019 

44. Mo—Service Purchasing Co v 
Brennan. 42 S W 2d 39, 42, 226 Mo 
App. 110. 

NY—Seidenberg Duboff & Davies. 

256 NYS 17, 19, 143 Misc 167, 
citing Corpus Juris. 

4k5. N.Y —Seidenberg v. Duboff & 
Davies, supra, citing Corpus Juris. 

46- Cal —Scudder v Perce, 114 P. 
671, 672, 159 Cal 429. 
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47. N Y —Dempsey v Mt Sinai Hos¬ 
pital. 174 NYS 386, 387. 186 App 
Div 334 

48. U S —In re Raiken, D C N J , 33 
FSupp 88, 89—In re B H Glad¬ 
ding Co , D C R I , 120 F 709, 711 

49. U S —Graham v Commissioner 
of Internal Revenue, CCA, 95 F. 
2d 174, 175. 176—McLarry v Com¬ 
missioner of Internal Revenue, C C 
A Tex . 30 P 2d 789—Glasser v Al¬ 
exander, D C.Okl , 8 F Supp 197, 
198 

See also the C.J S. title Internal Rev¬ 
enue § 62, and 33 C J. p 300 note 68 
-p 301 note 74. 

50. Eeflnsd 

“Land conveyed by government 

patent to one after fulfillment of 

the conditions of a prior grant ”— 

U S. V. Northern Pac. R Co, D C 

Wash, 170 F. 864, 855. 

51. U S.—Massachusetts Protective 
Ass'n V U S , C C A Mass , 114 F. 
2d 304, 312, 313—ACtna Ins Co v. 
ll>de, D.C.Mo., 34 P.2d 185, 196. 

52. U S —San Joaquin Fruit & In¬ 

vestment Co. v. Commissioner of 
Internal Revenue, CCA, 85 P 2d 
854, 855—Boston & P R Corpora¬ 
tion V U. S., DC Mass, 31 P 2d 
594, 598—Union Petroleum S S 

Co V Kdwards, C.C.A NY, 7 F 2d 
301, 302—Lincoln Chemical Co v. 
Edwards, C C.A N.Y., 289 F 458, 

' 46*1—l.iincoln Chemical Co. v Ed¬ 
wards, D.C.N.Y., 272 F 142, 144— 
La Belle Iron Works v. U S., 56 
Ct Cl 462 

Tex —United North & South Develop¬ 
ment Co. V. Heath, Civ.App., 78 S. 
W.2d-660. 661. 
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*-^Verb^ Noun. The word, usually in the plural 

form, "earnings,” is used as a verbal noun meaning 
generally that which is earned.®^ 

In a broad sense, it refers to money or other com¬ 
pensation paid for sc*rvices rendered, aptly apply¬ 
ing to the pay received by both laborers and offi¬ 
cials;®^ it usually is limited to earnings chiefly pro¬ 
duced by one’s personal efforts as distinguished from 
the income derived from a business in which the 
investment of capital predominates,®® and has been 
deflned as meaning gains of a person derived from 
his services or labor without the aid of capital;®® 


money or other compensation to which one has a 
claim for services rendered, desert, or reward;®*^ 
money or property gained or merited by labor, serv¬ 
ice, or the performance of something;®* the price 
of services performed;®® the reward of labor or the 
price of personal service performed.®® 

In a more limited sense the term has been applied 
to the labor of workmen exclusively, and has been 
deflned as wages,®^ or the fruit or reward of la¬ 
bor;®^ and it has been said that this is the ordinary 
meaning attached to the use of the word.®* 

In what may be described as a commercial or 
flnancial sense, the term sometimes implies more 


Bellned 

“The product of earnings, the 
fruits of contributed capital ”—In 
re Opperman’s Kstate, 179 A. 729, 733, 
319 Pa 456. 

"Oontrlbutsd capital” dlatingniBhod 

N.Y —In re Lloyd’s Estate. 12 N.Y. 

S.2d 292, 297, 171 MIsc. 219. 

Pa—In re Opperman’s Estate, 179 A. 

729. 733, 319 Pa. 455 
53. Conn —Berlin Iron Bridge Co. v. 
Connecticut River Banking Co., 57 
A. 275, 276, 76 Conn. 477. 

Iowa —Saltzman v City of Council 
Bluffs. 243 N.W 161, 162, 214 Iowa 
1033, quoting Corpus Juris. 

Mont—Dayton v. Ewart, 72 P. 420, 
421, 28 Mont. 153. 

64. Ill —Springfield Coal Mining Co. 
V. Industrial Commission, 126 N E 
133, 134, 291 Ill. 408, 22 ALR 
859 

Iowa—Saltzman v. City of Council 
Bluffs, 243 N.W 161, 162, 214 Iowa 
1033, quoting Corpus Juris. 

55. NY—1101 Park Ave. Corpora¬ 
tion V Cornell, 232 N.Y.S 663, 664. 
133 Misc. 397. 

Similarly expressed 

The term is more often applied to 
earnings for personal service, as 
contradistinguished from the Income 
arising from a business involving 
other elements of gain than the mere 
personal services of those conducting 
it.—Shelly V. Smith, 13 N.W. 419, 
420, 59 Iowa 453. 

56. Iowa —Saltzman v. City of 
Council Bluffs, 243 NW 161, 162. 
214 Iowa 1033. quoting Corpus Ju¬ 
ris—O’Callahan v. Dermedy, 196 
N.W. 10, 13, 197 Iowa 632 

Tex.—United Benefit Life Ins Co 
of Omaha v. Zwan, Civ.App, 143 S 
W 2d 977, 980. 

Wis.—State ex rel. Lerner v Wis¬ 
consin Tax Commission, 251 N W. 
466, 457, 213 Wis. 267 
19 C.J p 864 note 97. 

Similarly exprosssd 

“That species of Income produced 
by, or attributable to, personal ac¬ 
tivities separate and apart from in¬ 
vested capital, or where invested cap¬ 


ital is entirely absent or relatively 
insignificant.”—Roy v. United Elec¬ 
tric Rys. Co, 169 A. 637, 639, 62 RI 
173. 

57. Ill.—Springfield Coal Mining Co. 
V. Industrial Commission. 126 N K 
133, 134, 291 Ill 408, 22 ALR. 
859. 

Iowa—Saltzman v. City of Council 
Bluffs. 243 N.W. 161. 162, 214 Iowa 
1033, quoting Corpus Juris. 

Wis —Dayton v. Walsh, 2 N W 66, 
67, 47 Wis 113, 120, 32 Am R 757 

58. Conn —Berlin Iron Bridge Co. 
V Connecticut River Banking Co., 
67 A 275. 276, 76 Conn 477 

Iowa—Saltzman v. City of Council 
Bluffs, 243 NW. 161, 162, 214 Iowa 
1033, quoting Corpus Juris. 
Similarly expressed 

(1) “Money earned” 

Ala—Bigbee & W. R Packet Co v 
Moore, 25 So. 602, 608, 121 Ala 
379 

Iowa—Saltzman v. City of Council 
Bluffs, 243 NW 161, 162. 214 Iowa 
1033. quoting Corpus Juris. 

(2) “That which is gained or mer¬ 
ited by labor, services, or perform¬ 
ances ”—Dayton v. Walsh, 2 N W 
65, 67, 47 Wis. 113, 120, 32 Am R 
757. 

59. Iowa —Saltzman v. City of 

Council Bluffs, 243 N.W 161, 162, 
214 Iowa 1033, quoting Corpus Ju^ 
ris. 

Minn —Schmitt v. U S. Fidelity & 
Guaranty Co. 210 N.W. 846, 849, 
169 Minn. 106, citing Corpus Juris. 
Pa —Baxter v. Philadelphia & R Ry. 
Co., 107 A. 881, 883, 264 Pa. 467, 
9 A.L.R 504. 

19 CJ. p 853 note 91. 

Similarly expressed 

(1) “Earnings . . . won as a 

recompense for service or exertion ” 
—Arey v George Associates, Mass., 
12 NE.2d 84, 87. 

(2) “Remuneration for services.”— 
Newman v. Rice-Stix Dry Goods Co., 
73 S W.2d 264, 270, 335 Mo. 572, 9^ A 
L R. 751. 

160. Iowa.—Saltzman v. City of 
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Council Bluffs. 243 NW 161, 162, 
214 Iowa 1033, quoting Corpus Ju¬ 
ris —O'Callahan v. Dermedy, 196 N. 
W 10, 13, 197 Iowa 632 
NY—Jones v. Nicoll, 131 NYS 341. 
343, 72 Misc. 4-83. 

R I —Roy V United Electric Rys. Co., 
169 A. 637, 639, 52 R I 173. 
Similarly expressed 

(1) “The fruits of the proper skill, 
experience, and industry.” 

Iowa—Saltzman v. City of Council 
Bluffs. 243 NW 161, 162, 214 Iowa 
1033, quoting Corpus Juris. 

Wis —Brown v Hebard, 20 Wis 326, 
330, 91 Am.D. 408. 

(2) The reward for personal serv¬ 
ices, whether in money or chattels. 
Iowa —Saltzman v City of Council 

Bluffs, supra, quoting Corpus Ju¬ 
ris. 

Pa—Nuding v Urich, 32 A. 409, 410, 
169 Pa 289 

61. Ill —Springfield Coal Mining Co. 

V Industrial Commission, 126 NE 
133, 134, 291 Ill. 408, 22 A.L.R. 

859. 

19 C.J. p 854 note 1. 

62. Iowa —Saltzman v City of Coun¬ 
cil Bluffs, 243 N.W 161, 162, 214 
Iowa 1033, quoting Corpus Juris. 

Minn.—Schmitt v U S. Fidelity & 
Guaranty Co., 210 N.W 846, 849, 
169 Minn. 106, citing Corpus Juris. 
19 C.J p 854 note 95. 

Similarly expressed 

(1) "Result of labor.”—Baxter v. 
Philadelphia & R. Ry Co.. 107 A. 881. 
883, 264 Pa 467. 9 A.L R 604. 

(2) “Something acquired as the re¬ 
sult of one’s labor and industry.”— 
Bohaker v. Morse, 20 N.S 212, 218. 

More speelfloally the sum which 
a workman gets for his work when 
he comes to It properly equipped ac¬ 
cording to the general understanding 
and practice in a particular trade.— 
Abram Coal Co. v. Southern, [1903] 
A.C. 306, 308. 

63. Ky.—Roberts v. Prank Carrith- 
ers & Bros., 202 S.W. 659, 661. 180 
Ky. 816. 
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than labor,having, in certain cases, a more ex¬ 
tensive signification than the term "wages,”®® for 
it may include not only wages but also the compen¬ 
sation for materials furnished and expenditures 
made in connection with the labor, or services ren¬ 
dered,®® although, under particular circumstances, 
it has been said that it need not, to any substantial 
extent, include recompense for materials fur¬ 
nished;®"^ and it has been defined as meaning the 
income derived from the carrying on of a business, 
which income of course may be in the nature of 
cash or of either written or unwritten money ob¬ 
ligations;®® jiroperty acquired by labor, skill, or 


talents, by mental effort, or by well-directed efforts 
in some branch of industry;®® and when applied to 
corporations, in this sense, the word generally 
means gross earnings and not net earnings unless 
so qualified,"^® or unless by context it appears that 
the term was used in the sense of net eariiings,^! 
as in the case of earning^ of a corjioration declared 

as dividends.72 

In the subjoined notes there arc listed examples 
of what, under one or another of the meanings above 
given, the term has been held to include,and not 
to include."^^ 


64. NH—Hoyt v White. 46 N.H 
45. 48. 

N T —Jones v. Niooll, 131 N.Y.S 341, 
343. 72 Miso 483. 

65. US —Campilfld v. Lans. C 
Wis. 25 F 128. 132 

66 . Conn —Uerlin Iron Bridge Co v 
Conneetieut River Banking Co , 57 
A. 275. 276. 76 Conn 477 

19 CJ. p 855 note 13 la] (1). 

67. Mont—Dayton v Kwart. 72 P 
420, 4 21, 28 Mont. 153. 155. 98 Am. 
SR 549 

68 . B C —Canadian Collieries, Ltd v 
Dunsmuir, 18 B C 583, 591. 

69. Wis —Davton v. Walsh, 2 N.W. 
65. 67, 47 Wis. 113, 120, 32 Am R 
757 

70. Ill—Sprinf?fleld Coal Mining* Co 
V. Industrial Commission, 126 N E 
133. 134. 291 Til 408. 22 ALR 859 
—Smith Bates Mach Co. 55 N. 
E. 69, 70 182 Ill 166 

Minn—Sthmitt v. U S Fidelity & 
Guaranty Co, 210 NW 846, 849, 
169 Minn. 106 

71. Cal —Baldwin v Miller, 92 P. 
1030, 1034. 152 Cal 454 

19 C.J. p 854 note 6 [b] 

Meaning by context 

(1) “When the word ‘earnings* was 
used as designating the basis for es¬ 
timating the value of the business. 
It is reasonable to assume that they 
intended It to mean profits or net in¬ 
come rather than gross receipts ’’— 
Cage V Cravens, Tex Civ App., 297 
SW. 641, 644 

(2) Mortgage on the “entire earn¬ 
ings’* of a hotel corporation, where 
the mortgagor remained in posses¬ 
sion and operated the property, con¬ 
strued as applying only to what re¬ 
mained after deducting all legitimate 
costs of operation.—Fahnestock v. 
Clark Henry Corporation. 272 NY. 
S. 49, 59. 151 Misc 593 

72. Ala.—Bigbee & W R Packet Co. 
V. Moore, 25 So. 602, 608, 121 Ala. 
379. 

73. Held to Inolude 

(1) An allovrance for expenses — 
Midland Co. v. Sharpe, [1904] 

A.C. 349, affirming [1903] 2 K.B. 26. 


(2) An attendance bonus for work¬ 
ing seven days each week —Moss v. 
Aluminum Co of America. 276 S. 
W 1052, 1054. 152 Tenn 249 

(3) Any pecuniary benefit to an 
employee, in addition to his monthlv 
wages, resulting from the contract of 
employment—B. F. Goodrich Rubber 
Co. V Yellow Taxi Corporation, 277 
N Y.S 468, 470, 154 Misc 440. 

(4) A salary—^E1 Paso Electric R 
Co. V Murphy, 109 SW 489, 491, 
49 Tex Civ App 586 

(5) A salesman*s drawing account 
—IIollender v Friedenberg, 112 N.Y. 
S 467. 468, 60 Misc 566. 

(6) A waitress* tips—Gross* Case, 
166 A 55, 56, 132 Me 59 

(7) The board at the hotel of an 
hotel employee —Burns v Maurer, 
131 NYS 344. 345. 72 Misc. 481 

(8) The commissions accruing on 
sales made by employee even where 
subject to deductions by employer 
on account of advances to employee 
—National City Bank of New York 
V. Bon Ray Dance Frocks, 275 N.Y 
S 510, 612, 153 Misc. 549 

(9) The earnings obtained with a 
team, wagon, or dray, and tackle — 
Kuntz v. Kinney, 33 Wis 510, 513 

(10) The mileage and traveling ex¬ 
penses allowed a county assessor.— 
Williams v. Sorenson, 75 P.2d 784, 
787, 106 Mont. 122. 

(11) The moneys derived from the 
management or control of others in 
one*s employ—Brown v. Hebard, 20 
Wis. 326, 330, 91 Am.D. 408. 

(12) The moneys due for board 
furnished sailors by a debtor under 
an agreement by a third person — 
Jason v. Antone, 131 Mass. 534, 535. 

(13) The payments into a retire¬ 
ment fund for state employees on a 
prescribed contingency.—Crossan v. 
Crossan, Cal.App., 94 P.2d 609 

(14) The proceeds from sale of 
fish taken by one or by others in 
one*s employ—Bohaker v. Morse, 20 
N.S. 212, 218. 

(16) The profits In the regular 
business and from miscellaneous 
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sources.—In re Waterhouse*s Estate, 
162 A. 295, 296, 308 Pa. 422 

(16) The rentals from roomers re¬ 
sulting from services in keeping 
rooms—1101 Park Ave. Corporation 
v. Cornell. 232 N Y S. 663, 664, 133 
Misc 397. 

74. Seld not to include 

(1) A fund resulting from sales 
of materials. manufactured iron, 
products from the land, or general 
personal property of an insolvent 
corporation—Gehr v Mont Alto Iron 
Co, 34 A. 638, 639, 174 Pa 430 

(2) A waiters tips—Makris v. 
Top Hat Restaurant, 195 A 857, 16 
NJMisc. 26. 

(3) The compensation for ma¬ 
terials furnished.—Dayton v. Ewart, 
72 P. 420, 421, 28 Mont 153. 98 Am. 
S.R 549. 

(4) The excess profit from opera¬ 
tion of a mill under government con¬ 
trol during the war—Swaller v Wil¬ 
liamson Milling Co., 226 P. 1001, 1005, 
116 Kan. 329. 

(5) The fees of condc*mnatlon com¬ 
missioners — Jones V Nicoll. 131 N. 
YS 341, 343, 72 Misc 483 

(6) The money due and to be¬ 
come due for milk produced on a 
farm occupied by Judgment debtors 
of the farmer, and owing to them as 
debts—Thompson v. Holmes. 21 N. 
YS2d 929, 930, 174 Misc 740. 

(7) The money paid by a miner 
for powder and blacksmith work — 
Richards v Central Iowa Fuel Co., 
166 NW 1059, 1061, l84 Iowa 1378. 

(8) The money received by a cor¬ 
poration from the sale of its stock. 
—Arey v George Associates, Mass.. 
12 NE 2d 84, 87. 

(9) The proceeds from milk de¬ 
livered by a dairy farmer to a con- 
densary.—In re French, D C N.Y., 231 
F 256, 269. 

(10) The profits derived from an 
investment or the management of a 
business enterprise. 

Iowa.—Mitchell v. CJhicago, R. I & 

P. R Co., 114 N.W. 622. 625. 138 

Iowa 283. 
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Under some circumstances the term has been em¬ 
ployed as equivalent to, or synonymous with, "in¬ 
come,”^5 "interest,”^® "salary,”^*^ and "wafjes ”^8 
Under other circumstances, it has been compared 
with, or distinguished from, "accumulation” sec 1 
C.J.S. p 767 note 85, “contributed capital” see Cap¬ 
ital 12 C.J.S. p 1128 Ic 24.1 in Pocket Parts, 

"gains, ”79 “incomc,”^^ “jiitcrest,”*! "labor,”^2 <‘prof- 
its,”S3 “salary,”*^ and “wages.”®® 

Gross earnings. The total receipts of a business 
or company before deducting cxjienses.®® 

Net earnings. A term whose meaning usually is 
determined from the occasion for the use of the 
words or from the context.®^ It has been defined 
in general terms as meaning the sum received in ex¬ 
cess of operating expenses;®® and ma3^ mean net in¬ 
come or net profits.®® More specifically the term 


has been defined, when referring to a business, as 
the excess of receipts over expenditures,®® what is 
left after paying the legitimate cost and expense of 
making earnings by the use of property;91 when 
referring to a corporation, as the gross receipts less 
the expenses of operating the corporate property to 
earn such receipts when referring to a railroad, 
as the excess of the gross earnings over the expcuis- 
es in producing the same, the surplus of the trans¬ 
portation earnings above operating expenses,®3 the 
gross receipts less the expenses of operating the 
road to earn such receipts,®^ or the sum received in 
excess of operating expenses.®® 

The term may be equivalent to, or synonymous 
with, "profits;”®® and it has been said that it may 
be, and often is, the equivalent of “surplus” or "net 
profits, ”97 but that it is not always so.®® 


Pa —Goodhart v. Pennsylvania R. 
Co, 35 A. 191, 193, 177 Pa 1. 15. 65 
Am.S.R. 705. 

(11) The profits realized from sale 
of her separate, paraphernal prop¬ 
erty by a married woman —Byrd v. 
Babin, 159 So 718, 719, 181 La. 466. 

(12) The receipts from a large 
dairy farm—Mailer of Teelon, 150 
NTS. 729, 730. 87 Misc. 361. 

(13) The recovery of a judgment 
—Livingston County Bank v. First 
State Bank. 121 S.W. 451. 453. 124 
SW 829, 136 Ky. 546. 

(14) The rents payable under an 
ordinary contract or lease w'hioh 
require.s no personal service on the 
part of the lessor.—Kendall v Kings¬ 
ley, 120 Mass 94, 95 

(15) The sum paid employee for 
hauling crushed stone with team 
owned by him —Buhner v. Bowman, 
143 NE 366, 367, 81 Ind App. 395 

(16) The traveling expenses of a 
salesman—Newman v. Rice-Stix Dry 
Goods Co.. 73 SW.2d 264, 270, 335 
Mo 572, 94 A.L.R. 751—Russell v 
Ely & Walker Dry Goods Co., 60 S 
W.2d 44. 46, 332 Mo 645, 87 A L R. 
953. 

75. Md —Ex parte Humblrd, 80 A. 
209. 211, 114 Md 627. 

Wis.—Stale ex rel Proedtert Grain 
& Malting Co v Tax Commission 
of Wisconsin, 265 N.W. 672, 676, 
221 Wis. 225, 104 A.L.R. 1478 

76. Md —Ex parte Humbird, 80 A. 
209, 211. 114 Md. 627 

77. Tenn —^West v- Jefferson Wool¬ 
en Mills. 245 SW. 542, 546. 147 
Tenn 100. 

78. Conn —Berlin Iron Bridge Co. v 

Conneetuut River Banking Co, 
67 A. 275, 276, 76 Conn. 477 

79. Not XLOceuarily’ Bynoiiymoiui 

Mass.—Arey v. George Associates, 
12 N.E.2d 84. 87. 


Mich—People v Goulding, 266 N.W 
378. 381. 275 Mich 353. 

80. l*a —In re Opperman’s Estate, 
179 A. 729, 731. 319 Pa 455 

81. Wis—State ex rel. Fioedlert 
Grain & Malting Co v. Tax Com¬ 
mission of Wisconsin, 265 N W' 
672, 676, 221 Wis. 225, 104 A L H. 
1478. 

82. NH—Hoyt v. White, 46 N H 
45. 4 8. 

83. Iowa—Mitchell v. Chicago, etc, 
R Co. 114 NW 622, 626, 138 Iowa 
283. 

Mass—Arey v. George Associates, 12 
NE2d 84. 87, 299 Mass. 130 
Mich.—People v Goulding, 266 N W 
378, 381, 275 Mich 353 
Pa—Apfelbaum v Markley, 3 A 2d 
975, 979, 134 Pa Super 392—Gentile 
V, McLaughlin, 164 A. 71, 72, 107 
l*a Super. 432. 

R I —Roy V United Electric Rys Co , 
159 A. 637, 639. 52 R.I. 173. 

‘‘Profits dorlved from capital in¬ 
vested in business cannot' be con¬ 
sidered as earnings, but in many cas¬ 
es profits derived from the manage¬ 
ment of a bu.siness may properly be 
considered as measuring the earn¬ 
ing power This is especially true 
where the business is one which le- 
quires and receives the personal at¬ 
tention and labor of the owner.”— 
Wallace v Pennsylvania R Co, 45 
A 685, 196 Pa. 127, 129, 130, 52 L R. 
A 33. 

84. Ill.—Springfield Coal Mining Co 
V. Industrial Commission, 126 N 
H 133, 134, 291 Ill. 408, 22 A.L R 
859. 

Mont —^Williams v. Sorenson, 75 P. 

2d 784. 787, 106 Mont. 122. 

54 C.J. p 1124 note 71. 

85. Mont.—Williams v Sorenson, su¬ 

pra.—Dayton v. Ewart, 72 P. 420, 
421, 28 Mont. 163, 98 Am.S.R. 

549. 


N Y —B P Goodrif h Rubber Co. v. 
Ytllow Taxi Corporation. 277 N 
YS 468, 470, 154 Misc,. 440. 

67 C J. P 286 note 85. 

86. Black L.D. 

87. U.S —Brown v. Pennsylvania 
Canal Co., DC Pa., 229 P. 444. 449 

88. Ind —Clark v. Vandalia R Co . 
86 NK 851, 854, 172 Ind. 409. 

89. Mass—Phillips v Eastern R 
Co, 138 Mass 122, 129 

90. Minn—Connolly v Davidson, 15 
Minn 519, 630, 2 Am R 154 

91. Vt —Vermont & C.nnada R Co 
V. Vermont Central R. Co., 50 Vt. 
500, 587. 

92. U S —St. John v. Eric R Co , N 

Y. 22 Wall. 136, 148, 22 L.Ed 

743 

Similarly expressed 

“The difference between the gross 
earnings and operating expenses ’*— 
JVople V State Board of Tax Coni- 
mi.ssioners, 145 N Y S. 226. 229—45 
CJ. p 1385 note 57 [b]. 

93- La.—State v Board of Asses¬ 
sors, 20 So. 670, 671, 48 La.Ann 
115b. 

94- Me—Hazeltine v Belfast & M 
H L R Co, 10 A. 328. 331, 79 Me 
411, 1 Am S.K 330. 

45 C J. p 1385 note 60. 

95. Ind —Clark v. Vandalia R Co, 
86 NE. 851, 854, 172 Ind. 409. 

96. Cal —People v. San Francisco 
Savings Union, 13 P. 498, 499, 72 
Cal 199 

45 C J p 1385 notes 65, 66. 

97. Conn—Cot ting v. New York & 
N. B. R. Co., 6 A. 851, 853, 64 Conn. 
15b. 

96. Kan —Inscho v. Mid-Continent 
Dev. Co., 146 P. 1014, 1023, 94 Kan. 
370. Ann Cas 1917B 546 
45 C.J. p 1385 notes 69. 70. 
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EARN 


Phrases containing words "net earnings:” "Net 
annual earnings,”^® "net earnings of the road,”^ 
"not earnings which will permit the payment of a 
dividend,”2 and "out of the actual legitimate net 
earnings and also, adjectively, "net earnings 
rule.*’'* 

Personal earnings. Earnings by physical or mori- 
tal labor, unaided by capital, except in so far as 
may be necessary to supply the means of perform¬ 
ing such labor as a necessary incident thereto.*** 

Other phrases: "Earrings for personal services,”® 
"earnings . . . from trust funds or profits,”7 

"earnings of a debtor,”® "earnings of a prostitute,”^ 
"earnings of property,”^® “earnings of the business 


for the last preceding year,”^^ "earnings of the 
voyage, ”12 “earnings or profits,”!® “earnings re¬ 
ceived,”!^ "earnings therefrom,”!® "income derived 
from personal earnings,”!® "interest or earnings of 
the estate,”!7 "salary, wages, or earnings,”!® and 
"surplus earnings.”!® 

References to additional phrases, elsewhere dis¬ 
cussed, are listed in the note.®® 

-Participial Adjective. As a participial adjec¬ 
tive the word occurs in some phrases. 

Phrases "Earning capacity” see 12 C.eJ.S. p 1117 
note 56 and Pocket Parts, "earning power,”®! “earn¬ 
ing power of money,”®® "earning value,”®*® and "loss 


99. U S —Pennsylvania Canal Co. v 
Prown, Pa.. 235 P. 669, 674, 675, 
149 CCA. 89 
46 CJ p ISS.'i note 71. 

1. U.S—St John V. Erie R Co . N. 

Y., 22 Wall. 136, 148, 22 L. Ed. 

74.3 

2. Ohio—Thomas v Matthews, 113 
N E 669. 67.5. 94 Ohio St. 32, L.R.A. 
1917A 1068. 

3. Ga—Morgan Bank v Reid. 107 S 
E r55. .-.56, 27 GaApp 123 

4. Rule deflaed and discussed 

(1) A method of determining the 
value of a special franchise by a.s- 
certaininf? its earnlngr capacity—Peo¬ 
ple V Woodbury, 123 NY S 599, 601, 
67 Mist 490 

(2) The rule contemplates a valu¬ 
ation upon the basis of the net earn¬ 
ings which are attributable to the 
enjoj^ment of the special francliise — 
People V. State Board of Tax Com¬ 
missioners. 89 N.B 681. 586, 196 N Y. 
39 

5. Tex—Kerr v. Tyler Guaranty 
State Bank, Civ.App., 283 SW 601, 
603 

48 CJ p 1046 note 97 
Wot conllned to eamings from man- 
oal or menial labor 

Ohio—Beckett v Wishon, 5 Ohio S. 

& C P 257. 268. 6 Ohio N.P. 156. 

48 C.J. p 1045 note 97 [a]. 

6. Cal.—Fay Securities Co. v Bow- 
ering, 288 P. 41. 42, 106 Cal.App.. 
Supp., 771. 

N Y.—St Liuke's Hospital v. Hall, 20 
N Y S 2d 602, 603. 

7. Disability payments from Insnr- 
anoe contract not included 

U.S —Samuels v. Quartin, C.C.A.N.Y., 
108 P.2d 789, 791. 

8m Wis —state ex rel. Eemer v. Wis¬ 
consin Tax Commission, 261 N.W. 
456, 467, 213 Wis. 267. 

9- Wash.—State v. Crane, 152 P. 
989, 990, 88 Wash. 210. 

10. Can —Canadian Collieries v. 

Dunsmuir, 20 Dom.L.R. 877, 883. 


11. Tex —Caere v Cravens, Civ App , 
297 S W. 641, 644 

12. “Preight then pending'* egniv- 
alent 

U.S—The Black Eagrle, C C A N Y., 
87 F2d 891, 894—The San Simeon, 
CC.ANY, 63 F2d 798. 802 

13. U S —Commissioner of Internal 

Revenue v. F J Yoiinp Corpora¬ 
tion. CCA.. 103 F2d 137, 139— 
Commissioner of Internal Reve¬ 
nue V MtKinney. CCA 10, 87 F 2d 
<S11, 814—Cummiiif^s v Commis¬ 

sioner of Internal Revenue, C' C 4 , 
73 F 2d 477. 480 

14. Ctal —Medical Finance Ass’n v 
Ramho. 86 P 2d 159, 160, 33 Cal 
App.Jd 766. 

15. N Y —Fahnestock v Clark Hen¬ 
ry Corporation, 272 N Y S 49, 68, 
151 Mi.se 593. 

16. Wis—S late ex rel Lerner v. 
WiS(onsin Tax Commission, J5l N 
W. 456, 457, 213 Wis 267 

17. Md —Ex parte Humbird, 80 A. 
209, 211, 114 Md 627 

18. Ill —Springfield Coal Mining Co. 
V Industrial Commission, 126 N 
E 133, 134, 291 Ill 408, 22 A UR 
859 

Iowa.—O'Callahan v Uermedy, 196 
N.W 10, 13, 197 Iowa 632. 

Mo.—Newman v. Rice-Stix Dry 
Goods Co, 7.3 SW2d 264, 270, 335 
Mo 572, 94 AL.R. 761 

19. Defined 

The amount owned by a company 
over and above its capital and actual 
liabilities —Black U I> 

Am excluding a tax eubeidy 

“If, In the operation of a mu¬ 
nicipal waterworks plant, the income 
from water rentals and the like, 
other than taxation, exceeds the cost 
of operation, the remainder is sur¬ 
plus earned from the operation of the 
plant, or surplus earningrs. but 
. . if it requires a part of the 

taxes levied and collected to meet 
the cost of operation, then there can 
be no surplus earningrs."—Saltzman 
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V City of Council Bluffs. 243 N.W 
161, 164, 214 Iowa 1033. 

20. “Accumulated earnings'* see 1 
C J S p 766 note 59. 

“Accumulation of surplus earninfirs’* 
sen 1 C.TS p 768 note 97 
“Annual earningrs*’ see 3 C.J S p 
1371 note 1. 

“A.^csigrnment of earningrs” see As- 
sigrnmc^nts 5 17. 

“Earningrs and accumulations of a 
wife” and "earningrs and accumu¬ 
lations of the wife” see 1 C J.S p 
768 notes 1, 13 

“Resc»rved and accumulated earn- 
inps” see 1 CJ.S p 766 note 66 

21. Ill —Brown v. Cunningham. 25 
NE2d 113, 114, 30.3 Ill App 307 

Neb—Micek v Omaha Steel Works, 
287 NW 645, 648, 136 Neb 843. 
Pa—Murphy v Pittsburgrh Rys Co., 
140 A 897, 898, 392 I*a 191—Wein- 
stock V United Cijrar Stores Co, 8 
A 2d 799. 801, 137 Pa Super 128— 
Marmon v Union Collieries Co, 7 
A 2d 156, 158, 135 Pa Super 582— 
Reiser V PhiladeJphia & Readingr 
Co.il & Iron Co, 4 A 2d 188. 189, 134 
I'a Super 104—Reckner v General 
Water Co. 200 A 297. 298. 299. 1.31 
T’a Super 5.38—Henry v Pittsburgrh 
Ry.s Co. 200 A 294. 296. 296, 131 
I\i Super 252 
Defined 

"The power to create property.”— 
Local Loan Co v. Hunt, Ill. 54 S Ct. 
695, 698, 292 US 234. 78 L Ed 1230, 
93 .4 L R 195. 

As to valns 

“The value of earnlngr power is 
that resulting from the intellectual 
or bodily labor . . in his busi¬ 

ness or profession Profits derived 
from Invested capital, or the labor of 
others, are clearly excluded”—Bax¬ 
ter v Philadelphia & R. Ry. Co., 107 
A. 881, 883, 264 Pa. 467, 9 A.L.R. 
504 

22. Defined 

"The interest it will earn ”—^Peu- 
cheu V. W D Haas & Co , 129 So. 631, 
170 La. 923 

23. Ky.—Kentucky Tax Commission 
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of earning power.”*^ 

BARKER. One whose personal efforts have pro¬ 
duced income, or who owns property which produced 
it, or a combination of the two.25 

EARNEST. 

Phrase ‘^Earnest request.”26 

EARNEST MONEY. It is a term taken from the 
civil law, where it was generally used in connection 
with sales of personalty to bind the bargain and 
defined as meaning a payment made to bind the bar¬ 
gain on the sale of property;part payment of the 
purchase price of property something which by 
mutual agreement is given and accepted in part 
satisfaction of the purchase price the down pay¬ 
ment made upon the making of a sale or an agree¬ 
ment for sale;^i and is one mode of binding the 
bargain, and giving to the buyer a right to the goods 
uXiori payment.32 It has been held equivalent to 
‘‘bargain money” see 9 C.J.S. p 1542 note 57. 

In the civil law, following the code, the term has 
been defined as meaning a sum of money which one 
of the contracting parties delivered to the other at 


the time of the contract, and presumed to be a for¬ 
feit, in the absence of evidence that the parties in¬ 
tended to bind themselves by an irrevocable con- 

tract.33 

As a requisite within the statute of frauds, see the 
C.J.S. title Frauds, Statute of §§ 162-169, also 19 
C.J. p 853 notes 76-83, and 27 C.J. p 252 note 38- 
p 255 note 93; and as affecting right of rescission 
of contract for the sale of real property under civil 
law, see the C.J.S. title Vendor and Purchaser § 126, 
also 19 C.J p 853 notes 84, 85, and 66 C.J. p 744 
note 14-p 745 note 23. See also Brokers §§ 45, 49, 
95, 144, and the C.J.S. title Sales § 230, also 55 C.J. 
p 508 note 34 [a], § 503, also 55 C.J. p 1090 notes 
55, 56. 

EARNING’S. See Earn ante p 610 note 153—^p 613 
note 19. 

EARTH. A generic term,^^ defined as meaning the 
solid materials which make up the globe in distinc¬ 
tion from the air or water; the dry land;^^ soil ot 
all kinds, including gravel, clay, loam, and the like, 
in distinction irom the firm rock;^® also, in chem¬ 
istry, metallic oxide, inodorous, dry, uninflamma¬ 
ble, and infijsible.37 


V Tube Turns. 141 S W.2d 875, 
877, 283 Ky 474 

24. Pa—Goodhart v. Pennsylvania 
R. Co, 35 A. 191, 193, 177 Pa. 1, 
15. 6.5 Am S R. 705 

25. U S —Wells V Commissioner of 
Internal Revenue, CCA, 63 P 2d 
425, 430—Van Meter v Commis¬ 
sioner of Internal Revenue, C.C.A., 
61 F2d 817, 818 

“Bamer of Income** 

U S —Van Meter v Commissioner of 
Internal Revenue, supra 

26. Mich —In re Stuart’s Estate, 264 
NW 372, 374, 274 Mich 282 

27. NC—navis v Martin, 69 S E. 
700. 146 NC 281. 

19 C J p 853 note 83 [a]. 

Origin and development 

Ea—Smith v Hussey, 43 So. 902, 904, 
119 La 32 

28. Kan —Hillyard v Banchor, 118 
P 67, 70, 85 Kan. 516 

19 CJ. p 853 note 77 [a], [b]. 

29. Md—^Wenger v Grummel, 110 
A. 206, 207. 136 Md. 80 

Mass—Howe v Hayward. 108 Mass 
54. 56. 11 Am.R. 306 

Mo—Groomer v McMillan, 128 S.W. 
285, 287, 143 Mo.App 612. 

N y.—De Waal v. Jamison, 163 N.T. 
S 1046, 1046, 176 App Div 756 

NC—Davis V Martin. 69 S.E 700, 
146 NC 281 

19 C J. p 853 note 79. 

30l Md.—Wenger v. Grummel, 110 
A. 206, 207. 136 Md. 80. 


31- Wis —Weidner v. Hyland. 266 
NW 134, 135, 216 Wis. 12 
32. Wash—Robinson v. Thoma, 70 
P 240. 241, 30 Wash 129 
Similarly expressed 

(1) “Money paid to hind the bar¬ 
gain ’’—Monarch Portland Clement 
Co. V. Washburn, 133 P 156, 157 89 
Kan 874 

(2) “A partial payment or delivery 
of goods made to take a case out of 
the provision of the statute of 
frauds.”—Weidner v. Hyland, 265 N 
W 134, 135, 216 Wis 12. 

Held not to indode 

(1) The delivery of sacks by the 
purchaser of com who agreed to 
furnish sacks to put the com in as a 
part of the consideration.—Hudnut 
V. Weir, 100 Ind 601. 602. 

(2) Nor a check for Interest on 
balance due on sale of goods —Allen 
Schlffman & Co v. Burnson, 148 A. 
163, 164, 8 N.J Misc. 1. 

33- La—Livingston v Southport 
Mill, 136 So. 289, 290, 173 La 120— 
Wright V. Derbes, 122 So 67, 59, 
168 La. 335—Buckman v Stafford, 
Derbes & Roy, 119 So. 701, 703, 
167 La 540—Breaux v Burken- 
stock, 115 So 482. 483, 165 La. 266 
—Legier v. Braughn, 49 So 22, 23, 
123 La 463—Yates v Batteford, 
139 So 37, 39, 19 La.App 374—Mll- 
laudon v. Brenan, 5 La.App. 588* 

34. N C —State Highway and Pub¬ 
lic Works Commission v Basket. 
193 S E 16. 17, 212 N.C. 221. 
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Held to inclnde 

(1) Clav. sand, loam, gravel, and 
all hard material that can be rea¬ 
sonably plowed. 

US—Davis v Commissioners of 
Sewerage of City of Louisville, D 
C.Ky., 13 F Supp 672, 680. 

Or.—Sweeney v Jackson County, 178 
P 36.5, 37li, 93 Or 96. 

(2) Hard pan 

Md —Highley v. Phillips, 5 A 2d 824, 
828, 176 Md 463 

NY—Dickinson v. Poughkeepsie, 75 
N.Y 65. 76. 

(3) Magnesia and silica.—Jenkins 

v. Johnson, C C N Y., 13 F.Cas No 

7,271, 9 Blatchf. 616, 619. 

(4) Top soil—State Highway and 
Public Works Commission v. Basket, 
193 SE 16. 17, 212 N.C. 221 

Btold not to Inolnde 

(1) Adobe that cannot be prac¬ 
tically plowed or blasted out—Swee¬ 
ney V. Jackson County, 178 P. 365, 
376, 93 Or. 96 

(2) Firm rock—^Davis v. Commis¬ 
sioners of Sewerage of City of Louis¬ 
ville, D.CKy., 13 P.Supp. 672, 680. 

35. U S —Coal & Iron R. Co. v. Re- 
herd. W.Va, 204 P. 859, 872, 123 
C.C.A. 156. 

36. Md.—Highley v. Phillips, 6 A.2d 
824, 828, 176 Md. 463. 

N.Y.—Dickinson v. Poughkeepsie. 76 
N.Y 65, 76. 

37. U.S.—Jenkins v. Johnson, C C.N. 
y., 13 F.Cas.No.7.271, 9 Blatchf. 
616, 619. 
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It has been held synonymous with "dirt” see 26 
C.J.S. p 1322 note 42, and has been distinguished 
from "firm rock.”38 

Phrases: "Earth and gravel,”39 "earth, mineral 
deposits, and standing timber,”^^ and "weeds, earth, 
snow, ice, or other obstructions or substances 
also "earth excavations,”^ 3 ^nd "earth oils” see the* 

C.J.S. title Mines and Minerals § 3, also 19 C.J. p 
855 note 23 [c]; and also "earthy material.”^3 

EARTHENWARE, Anything made of clay, and 


baked in a kiln or dried in the sun;^^ vessels, and 
other utensils, ornaments, or the like, made of baked 
clay.^3 The term has been held to include tiles.^® 

EARWItNESS. In the law of evidence, one who 
attests or can attest anything as heard by himself.^ 

EASE. A term which has been held synonymous 
with or as including “benefit,” "comfort,” "consola¬ 
tion,” "contentment,” "enjoyment,” "happiness,” 
"pleasure,” and "satisfaction.”^* 


38. Md.—Higrhley v. Phillips, 6 A 2d 
824, 828, 176 Md. 463. 

3^ Mass —Hatch v. Hawkes, 126 
Mass. 177, 181. 

40, N.C.—State Hiirhway and Pub¬ 
lic Works Commission v Basket, 
193 S.E. 16. 17, 212 N.C. 221. 

41. Seld to Inolndo ordinary ac¬ 
cumulations of dirt, but not four 
hundred to five hundred cubic yards 
of caved-in earth —City of St Jo¬ 
seph V. Hax, Mo.App., 220 S.W. 696, 
69«. 


42. IT S.—Davis v Commissioners of 
Sewerage of City of Louisville, D 
C.Ky., 13 F.Supp 672, 680 

Idaho —Spaulding: v. Ca.‘ur D’Alen R. 
& Nav. Co, 61 P. 408, 409. 6 Idaho 
628. 

Mo.—Blair v. Corby, 37 Mo. 313, 317 
—Shephard v. St. Charles West¬ 
ern Plankroad Co.. 28 Mo. 373, 377. 
S C —^Nesbitt V. Louisville, C. & C. 

R Co , 29 S C L 697. 705. 

See also Contracts § 327 

43. U.S —Bryan v. Stevens, C.C.N. 
Y., 4 F.Cas.No 2.066a. 


As including carbonate of lead see 
12 C J.S p 1143 note 70 

44. US.—Bing v U S , C C.N Y., 121 
F. 194, 196 

45. U S —Rossman v Hedden. N Y., 
12 set 926, 928, 145 U.S. 561. 36 
L.Ed. 817. 

46. U S —Rossman v. Hedden, su¬ 
pra. 

47. Black LD 

48. W Va.—National Surety Co v 
Jarrett, 121 S.E. 291, 295, 95 W.Va 
420. 
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EASEMENTS 

This Title includes nature and incidents of privileges of proprietors of real property in lands of oth¬ 
ers, independent of ownership of the soil; creation thereof by reservation, grant, express or implied, or 
prescription, and use, transfer, and extinguishment thereof, rights, powers, and liabilities of proprietors 
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Vn. EXTENT OF BIGHT, LOCATION, USE, HAINTENANOE, ALTERATIONS, AND OBSTRUC¬ 
TIONS—Continued 
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105. - Defenses—p 786 
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112. - Trial—p 814 
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114. - Damages—p 821 
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I. NATURE, CLASSES, AND ELEMENTS IN GENERAL 


§ 1. Definition, Nature, and Essential Quali¬ 
ties 

a. Definition 
* b. Nature 

c. Essential qualities 

d. Kindred terms defined 

a. Definition 

An easement is a liberty, privilege, or advantage 


without profit, which the owner of one parcel of land 
may have in the lands of another; or, as conversely 
stated, it IB a service which one estate owes to another, 
or a right or privilege in one man's estate for the ad¬ 
vantage or convenience of the owner of another estate. 

As Stated in Corpus Juris, which has been cited 
and quoted with approval, an easement is a liberty, 
privilege, or advantage without profit, which the 
owner of one parcel of land may have in the lands 
of another;! or to state it from the opposite point 


1. Cal.—ISastman v Piper, 229 P. 
1002, 1004, 68 Cal App 554. quoting 

Corpus JtiriB. 

Iowa—Dawson v McKinnon, 285 N. 
W 258, 263, 226 Towu 756. filing 
Corpus Juris —Black v Whit acre. 
221 NW 825, 206 Iowa 1084 
Mich —Hasselbring v Koepke, 248 
NW 869. 873 263 Mich 466. 93 

ADR 1170, citing Corpus Juris— 
McClintic-Marshall Co v Ford 
Motor Co, 236 NW 792, 795, 254 
Mich 305. 72 A L R 807, quoting 
Corpus Juris. 

NJ—WelltolT V Kohl, 147 A 390, 
392, 105 NJEq 181, 66 ALR 

1317 

NY.—Nicsz V. Spencer. 211 NYS 3. 
213 App Div. 476—Morrison v Fell- 
man. 271 NYS 436. 444, 150 Misc 
772—Plattsburg Gas & Electric (^o. 
V. Miller, 206 NYS 42, 44, 123. 
Misc 661, reversed on other 
grounds 207 NYS. 336. 211 App.' 
Div. 623 

N C —Thomas v Morris. 129 S E 623. 
625, 190 NC 244, quoting Corpus 
Juris. 

Pa.—Ritter v. Hill, 127 A. 456, 457, 
282 Pa 115. 

Tex—Texas & P. Ry. Co v. City 
of El Paso, 85 S W 2d 245. 247, 
126 Tex 86, quoting Corpus Juris 
—Setlegast v. Foley Bros Dry 
Goods Co., 270 S.W. 1014, 114 Tex 
452—^Van De Putte v. Cameron | 


County Water Control & Improve¬ 
ment Dist No 7. Civ App, 35 S 
W 2d 471, 473—Rogers v. Hus¬ 

sion. Civ App. 273 SW 969. 971. 

19 C.J p 862 note 1 

Similar definitions 

(1) *'A privilege without profit, 
which the owner of one tenejnent has 
a right to enjov in respect to that 
tenement in or over the tt»nement of 
another person, by reason whereof 
the latter is obliged to suffer or rt*- 
frain from doing something on his 
own tenement for the advantage of 
the former ” 

Fla—J C Vereen & Sons v Houser, 
167 So. 45. 123 Fla 641—Burdine v 
Sewell, 109 So. 648, 652, 92 Fla 
375 

Ohio —^Kuebler v Cleveland Short 
Lines Ry., 10 Ohio N P ,N S , 385, 
391. 

Pa —Wayne Sewerage Co v Frone- 
fleld, 76 I’a Super 491, 497 
S.C—Bra.sington v. Williams, 141 S. 

E 375, 382. 143 SC 223 
Tex —Rogers v. Hussion, Civ App., 
273 SW 969, 971. 

19 C.J. p 862 note 1 [a] (1). 

(2) “A right which belongs to 
and goes with a certain piece of real 
estate, known as the dominant estate, 
belonging to one person, and thereby 
imposes a burden upon another piece 
of real estate, known as the servient 
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estate, belonging to another per¬ 
son ”—^West V Giesen, Tex Civ App , 
242 SW 312, 319 

(3) "A right in the owner of one 
parcel of land, bv reason of Fuch 
ownership, to use the land of another 
for a specific purposi* not incon- 
si.««tent with general property In the 
owner ** 

Ga—Hollomon v Board of Educa¬ 
tion of Stewart County, 147 SE 

882 884. 168 Ga *159 
Me—Davis v Biiggs, 105 A 128, 129, 

117 Me 5.36 

19 CJ p 802 note 1 [a] (3) 

(4) "A right, distinct from owner¬ 
ship, to use In some way the land of 
another, without compensation"— 
Kutschmski v Thompson, 138 A 669, 
573. 103 N J Law 150—Oddo v. Sai- 
bin. 151 A 289, 290. 106 N .1 Eq 453 

(5) “The mere right of a person 
to use for definite purpose another 
man’s land in lonneelion with his 
own land "—Mahnken v Gillespie, 43 
SW2d 797, 800. 329 Mo 51 

(6) "An Interest which a person 
has in land in po.sstssion of anoth¬ 
er "—Van Sandt v Royster, 83 P.2d 
698. 700, 148 Kan 495 

(7) **A servitude imposed upon the 
land, sometimes said to be ‘carved 
out* of the servient estate ”—Gowen 
V. Swain, 10 A.2d 249. 252, 90 N H 
888 . 
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of view, it is a service which one estate owes to 
another, or a right or privilege in one man’s es¬ 
tate for the advantage or convenience of the own¬ 
er of another estate.^ Again an easement or a 
servitude has been defined as a right which one 
proprietor has to some profit, benefit, or beneficial 
use, out of, in, or over the estate of another pro¬ 
prietor ,3 but this definition seems to be too broad 
as applied to pure easements from which a great 
majority of the cases exclude the suggestion of 
profit.^ The classification of easements as con¬ 
tinuous, apparent, and nonapparent is no part of 
the definition.® 

Intermittent easement. An casement which is 
usable or used only at times.® 


b. Nature 

An easement Is property of the nature of land. It 
is an incorporeal hereditament, an interest in the land 
of the servient tenement, and may be a freehold or chat¬ 
tel interest according to its duration. 

While it is always distinct from the occupation 
and enjoyment of the land itself,*^ and does not 
confer title to the land,* or constitute a lien there¬ 
on,*^ an easement is property,^® and partakes of the 
nature of land.^^ It is an incorporeal right—an 
incorporeal hereditament,^2 and although only an 
incorporeal right and appurtenant to another, the 
dominant tenement, it is yet properly denominated 
an interest in land which constitutes the servient 
tenement The expression, “estate or interest in 


(8) “A servitude without any profit 
whatever out of the substance of the 
nei^hhorinp tenement, but merelv 
the right to claim from it submis¬ 
sion or forbearance Perpall v 
Gload, 190 NYS 417. 421, 116 Misc 
571 

19 C.J p 862 note 1 fa] 

“An ‘easement proper* is a privilege 
which the owner of one tenement 
has a right to enjoy in respect to 
that tenement in or over the tene¬ 
ment of another pit son" 

Mich—Burling v Licitei, 262 NW 
388, 390, 272 Mu h 448. 100 A.B R 
1312. 

N y — i*arsons v .lohnsori, 68 N Y 62, 
65. 23 Am R 14 9 

2 . Iowa—Dawson v McKinnon. 285 
N W 25iS, 263, 226 Iowa 756, citing 

Corpns Jnrle. 

Mich—McClintic-Marshall Co v 

Ford Motor Co , 236 N W 792, 795 
254 Mich 305. 72 A l-i.R 807, ciuot- 

ing Corpus Juris. 

Pa—Ritter v IIill, 127 A 455, 457, 
282 Pa. 115 

Tex—Texas & P. Ry Co v. City of 
El Paso, 85 SW2d 245, 217. 126 
Tex 86. quoting Corpus Juris. 

19 C J p 862 note 2 

3. Me — Davis v. Briggs, 105 A 128, 
129, 117 Me 536 

Mith—McClintic-Marshall Co v 
Ford Motor Co. 236 NW 7‘)2. 795. 
2.34 Mich 305, 72 A L. R 807 
Tex—Coughran v Nunez, 127 SW 
2d 8S5. 133 Tex 303, .setting aside. 
Civ App., 106 SW2d 1101 
19 CJ p 862 note 3 

4. Ala — Kennedy Stave & Coopn- 
age Co, V Sloss-Sheffleld Steel & 
Iron Co. 34 So 372. 137 Ala 401 

19 C J p 862 note 4 

Rights to profits a prendre as ease¬ 
ments of a peculiar kind see infra 
§ 3 f. 

Si. Tex — West v. Probst, Civ App., 
251 SW 289, re\ersed on other 
grounds. Com App , 6 S W 2d 96 
Classes of easements see infra S 3. 

6b N H —Eaton v. Boston. C. & M 


R Co, 51 NH 504, 614, 12 Am R. 
147. 

7. Ill —Wessels v Colebank, 51 N 
E 639, 174 Ill 618. 

8 . N H — Gowen v Swain, 10 A 2d 
249, 90 N H 383 

Pa —Coleman v Thomson. 6 I*a Co 
126—Siegel v Herbine, 10 Pa Co 
317 

Distinct from ownership of land see 
Infra 51c 

9. Nil—Gowen v. Swain. 10 A 2d 
24 9, 90 N H 183. 

10. Ariz—Day v. Buckeye Water 
Conseixation Sc Drainage l>ist , 237 
I* 6t6. 28 Ariz 466 

Ohio—Kiuhler v Cleveland Short 
lanes Rx 10 Ohio NP, NS.. 385 
19 C .1 p 863 note 8 

11. Tex —West V Giesen, Civ.App., 
24 2 SW 312 

19 CJ p 863 note 9 

Right of way 

(1) A prix'ate right of way is an 
eci*-ement and is land—Panhandle 
Eistein IMpe T^lne Co v State High¬ 
way (Commission of Kansas, 55 S Ct 
563. 294 US 613. 79 L Ed 1090. re- 
X'ersiiig Slate Highway Commission 
V. T'anhandlc Eastern Pipe Dine Co, 
29 P2d 1104. 139 Kan. 185. rehear¬ 
ing denied 33 P 2d 151. 139 Kan 849. 
reh<*aring domed I'anhandle Edstem 
T*ipe Dine Co v. State Highway 
C€>mmis.sion of Kansas, 55 S Ct 652, 
295 C S 768. 79 I. Ed 1709—U. S 
V Wdch. Ky , 30 S Ct 527, 217 US 
333. 54 D Ed 787, 28 D R.A ,N S , 385, 
19 Ann Cas 680 

(2) Under a statute declaiing any¬ 
thing appurtenant to land to be 
real property, a right of way con¬ 
veyed by bargain and sale deed Is 
appui tenant to the land, and is 
real properly—Parsons v Clarke, C. 
C A Cal . 24 F 2d 338 

Easement as real piopeity see the 
C J S title Property 5 7, also 50 
C.J p 747 note 16. 

12. U S —U. S V. Wheeler Tp , C C 
A Minn.. 66 F.2d 977, 983. citing 
Corpus Juris. 


Me —Rogers v. Riddeford & Saco 
Coal Co., 16 A.2d 131. 

NC—Davis v Robinson, 127 SE 
697, 189 NC. 589 

R I —Tlam v. Massasoit Real E.state 
Co, 107 A. 205, 42 R.I. 293, 5 

AD.R 440 

Tenn—Slanton v. T. D Herbert & 
Sons, 211 SW 353, 141 Tenn 440. 
Tex —West v Giesen, Civ App , 242 
S W’ 312 

W Va—McClung v Sewell Valley R. 

('o 127 SE 53, 97 W Va 685 

19 CJ p 863 note 10—50 C.J. p 758 
note 81. 

Xhoorporeal right not oapablo of 
aeiziu 

Me—Rogers v. Biddeford & Saco 
Coal Co. 16 A.2d 131 

Prescriptive right to maintain eave 
of house overhanging another’s prop¬ 
erty IS “Incorporeal property,” and 
not “corporeal property ”— .J. (*. 

Verei n & Sons v. Houser, 167 So 45. 
123 Fla 641. 

13. U S — U S V Fixlco, CCA Okl. 
315 F2d 389. followed in U S v. 
Brown, 116 F 2d 503. and U S v 
Johnson. 136 F 2d 501 
Ala—Jacksonville J*ublic Service 
Coiporation v. Calhoun Water Co.. 
123 So 79, 219 Ala 616, 64 A D 
R 1550. 

Cal—Rothschild v. Wolf, App., 104 
P 2d 685—Dyons v. St hwartz, App , 
3 04 P2d 383—Crowell v. City of 
Riverside, 80 P 2d 120, 26 Cal.App 
2d 566—Eastman v. Piper, 229 P. 
1002, 68 Cal.App 554—Muzio v. 

Erickson. 182 P. 974. 41 Cal App 
413. 

Fla—J. C. Vereen & Sons v. Houser, 
167 So. 45, 123 Fla 641. 

Ill—Brunotte v. De Witt. 196 N.E. 
489. 360 111. 518—Traylor v. Park¬ 
inson. 189 N.E. 307, 355 Ill 476— 
Boland v. Walters, 178 N E 359, 
346 Ill. 184. 

Ky.—Asher v. Johnson, 82 S W. 300, 
301, 118 Ky. 702, 26 Ky D. 586 
Mont—Monnlx v. Powell County, 199 
r. 914, 60 Mont. 510. 
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lands,” or “fee or a freehold estate,” when used 
111 a statute, is broad enough to include such 
rights.!® 

The interest of an easement may be a free¬ 
hold or a chattel interest according to its dura¬ 
tion,^® and may be enjoyed in fee,^^ and it may be 
a base, qualified, or determinable fee,!* or it may 
be less than a fee, or even for a term of years,!® 
certainty of the period of duration is not an es¬ 
sential element of an casement 20 When acquired 
by prescription it may be qualified or conditional, 
according to the extent and mode of enjoyment 
<iunng the prescriptive period,2i and may have an¬ 
nexed to it a duty to be performed for the benefit 
of the person who owns the servient tenement ,22 
and when created by grant, the duration of the 
easement ma> be limited b> the terms of the in¬ 
strument, as explained infra § 29 

Considered with reference to the rights of the 
owner of the dominant tenement, an easement is 


§ 1 

a right additional to the ordinary rights of prop¬ 
erty ;22 and it is not the complete ownership of 
land with the right to use it for all lawful pur¬ 
poses perpetually and throughout its entire extent, 
but is a right only to one or more particular uses.24 
On the other hand, when considered with refer¬ 
ence to the obligations imposed on the servient 
tenement, it involves a restriction on the prop¬ 
erty rights of the owner of such tcnement,2® and 
has been regarded as a charge or encumbrance 
on the estate or property of the servient tene- 
ment.26 

c. Essential Qualities 

The essential qualities of an easement generally are: 
that it is incorporeal; is imposed on corporeal property; 
confers no right to share in the profits from such prop¬ 
erty, and is imposed for the benefit of corporeal prop¬ 
erty; that there are two distinct tenements, the dominant 
to which the right belongs, and the servient on which 
the obligation Is imposed; and that the ownership of the 
easement is separate and distinct from the land to which 


N..r—Welitoff V Kohl, 147 A 300 
393 105 N.J Kq 181, 66 A R 

1317 

N r*—Town of IVloriranlon \ TTudaon, 
177 SK 160. 207 NC 360—Combs 
V Bnckhoii&f, 160 SK OST) 201 
166—Davis \ Robinson, 127 
SE 697 180 NO 580 
Ohio—Kuclilrr v CloM land Short 
Liinos Jty , 10 Ohio NT NS 3s5 
Or — Aloneso v Struve 62 l’2d SJ2, 
ir.^> Or 68 

R 1 —H.iiii V Afassasoit Real Estate 
Co 107 A 205. 42 R I 293, 5 A 
L.U 4 40 

Teiin—Holaton Itiver Eledrio Co v 
H\dro Electric* Corporation, 12 
T.nn \pp 556 

Tex — .^ettegast v Fole> Bros Dry 
Coeds Co 270 SW 1014. 114 Tex 
152—I'osey v Williamson, Civ 
App, 134 SW2d 335 
10 C T p 863 note 11 

Private rigrht of way is an inter¬ 
est in the land to whi< h the ease- 
rrit nt IS annexed—T^t nios v Farmin, 
17 P.2d 14 8, 128 Cal \pp 195—Rowe 
V Wurster 194 V 72.'., 50 Cal App 
196 

Continnous easement is an interest 
in land—Jenkins v Me Quaid, 120 So 
814, 153 Aliss 185 

Railroad siding allhouii:h an in- 
c’orpuieal easement is an interest m 
lands —Naurnan v Treen Box Co . 
124 A 349, 280 Pa 97 32 A L, R 1344 

Claim on lands 

“Easement” is but claim on lands 
—Liin^le Water Users' Ass’n v Oc¬ 
cidental Building; & Loan Ass’n. 297 
P 385. 43 Wyo. 41. 

14. Ala—Oates v. Headland, 46 So 
910, 154 Ala. 503 
19 C.J. p 868 note 12. 

Aa used in statute of frauds see the 


C J S title Frauds, Statute of SS 
70-71, also 27 CJ p 19.3 note 83- 
p 195 note 14 

15. NY—Nellis v Munson. 15 NE 

739. 108 NY 453. 28 N Y Wkl> 

Dig: 232, reversing; 24 Hun 575 

16. Cal—Crowell v Citv of River¬ 
side, 80 l‘2d 120, 26 Cal App 5(.6 
-—Eastman v Piper, 229 P 1003, 
1005, 68 Cal App 554, citing; Cor¬ 
pus Juris. 

19 C J p 863 note 14 

Perpetual easement, such as a 
Tipht of wa> or the ripht to air and 
lip.ht, involves a freehold 
U S — Alagrnolia Petroleum Co \. 
Thompson C C A Mo , 106 F 2d 217, 
certiorari denied Thompson v Map;- 
nolia I’etroleum Co, 60 S Ct. 180, 
308 U S 61.1, 84 L Ed 513, rehc ar- 
inp trranted 60 S Ct 261, 308 U S 
6.30, 84 L Ed 525, ic*versed on olh€*r 
g;iouncls 60 S Ct 628, 309 US 478, 
84 LEd 876 

Ill—Waf?fftman v North Peoria, 43 
NE 347. 160 111 277 
19 CJ p 863 note 14 [a] 

Temporary easement, in the na¬ 
ture of a right of way is not open to 
attack on account of Its temporary 
character and the claimed uncertain 
c.haractcT of the right of way, where 
c'ontract on which right Is based prc>- 
vides that temporary way is to be 
superseded by a permanent way — 
Taylor v Ballard, 182 P 464, 41 
Cal App 232. 

17. Cal.—Eastman v. Piper, 229 1* 
1002, 68 Cal App 554. 

19 CJ p 863 note 15. 

Reed conveying **nse forever'* of 
basement conveyed fee* in use of 
basement as then constructed —Beis- 
tel, Heller, and Loiicks v Westmore¬ 
land Motor Car Co, 91 Pa Super. 343. 
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18. Cal —Eastman v. Piper. 229 P. 
1002. 68 Cal App 554 

NC—Hall v Turner, 14 SE 791, 
110 NC 292. 

19. Cal—Eastman v Piper, 229 P. 
1003 68 Cal App 554 

20. W Va — Ballengee v. Buckley 
(’oal & Supply Co.. 161 SE 562, 111 
W Va 304. 

21. Nil-Griffin v Bartlett. 55 N. 
H 119—Watkins v Peek. 13 NH 
360, 40 Am D. 156 

19 C J p 863 note 16 

22. N J —Carlisle v Cooper, 21 N. 
J Eq 577 

23. Eng—Rowbotbam v Wilson, 8 
E & B 123, 92 ECL 123. 120 R«- 
print 45. affirm* d 8 U L Cas 348, 
11 Reprint 463. 17 ERC 647 

24. U S —Magnolia TVtroIeum Fq. v 

Thompson, C C A Mo., 106 F 2d 217, 
certiorari denied Thompson v 
Magnolia Petroleum Co, 60 S Ct. 
180, 308 US 613, 84 LEd 513, 

rehearing granted 60 S.Ct. 261, 308 
US 630. 84 LEd 525, reversed 

on other giounds 60 S Ct 628, 309 
US 4 78. 84 LEd 876 

Cal —Lyons v Schwartz. App, 104 
]*2d 381 

Mo—Mahnken v. Gillespie, 43 S.W 
2d 797. 329 Mo 51. 

Neb—Majerus v Barton, 139 N W. 
208, 92 Neb 685 

Wash —Dudley v Lowrie, 1 P.2d 
854, 164 Wa.sh 1. 

26b. Cal —Anderson v. Southern Cali¬ 
fornia Edi.son Co.. 246 P 559, 77 
Cal. App 328. 

26. Tex—Gulf Production Co v. 
Continental Oil Co, 132 S.W 2d 
553, modifying, Civ.App, 61 S.W. 
2d 186—Posey v. Williamson, Civ. 
App., 134 S.W.2d 336. 
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It Is attached. The dominant and servient tenements 
need not be contiguous. 

As stated in Corpus Juris, which has been cited 
and quoted with approval, the essential qualities 
of easements as jjenerally enumerated by the au¬ 
thorities are: First, they are incorporealsec¬ 
ond, they are imposed on corporeal property, and 
not on the owner of it third, they confer no 
right to a participation in the profits arising from 


such property fourth, they are imposed for the 
benefit of corporeal property and fifth, there 
must be two distinct tenements, the one which en¬ 
joys the easement and to which it is attached, 
called the “dominant tenement” or “dominant es¬ 
tate,” and the other on which the easement rests 
or is imposed, called the “servient tenement” or 
“servient estate.”^! A right to encroach on the 
adjoining land of another may be an easement, but 


27. U.S —Murphy v Kerr, C C.A. 
N.M., 5 F.L»d 908, affirming:, DC.. 
296 F 536 

Ariz—Day v Buckeye Water Con¬ 
servation & D-alnag:e Dist, 237 P. 
636. 640, 28 Ariz 466, quoting: Cor- 
pVM Jtiris. 

Fla.—J C Vereen & Sons v Houser, 
167 So 45. 123 Fla. 641-—Burdine 
V. Sewell, 109 So 648. 652, 92 

Fla. 375 

N.Y—Casella v. Gallo. 189 N.Y.S 
531. 197 AppDiv. 825 
Or—Monese v Struve, 62 P 2d 822, 
825. 155 Or 68. quoting: Corpus Jn- 
rls 

SC—Brasingrton v Williams, 141 S 
E 375. 382, 143 SC 223 
Tex—Mag:nolia Petroleum Co v 
Caswell, ComApp, 1 S W 2d 507. 
reversing:, CIv.App, 295 S W 653, 
and rehearing denied. Com App, 7 
S W 2d 867, certiorari denied Cas¬ 
well V. Magnolia Petroleum Co. 49 
set 34, 278 US 640, 73 L Ed 
555. 

19 CJ p 864 note 23. 

Biisement carries no corporeal in¬ 
terest in the servient tenement — 
Cook County v Chicago, B & Q 

R. Co , 35 Ill 460—19 C J p 864 note 
23 [a] 

Reservation ot easement or other 
servitude by deed creates something 
wh.ch did not before exist as an 
easement or servitude, and retains it 
as an item of property belonging to 
the grantor, and the easement or 
servitude, being thus brought into 
existence by the deed, must always 
be an incorporeal right —Casella v 
Gallo, 189 N Y S 531, 197 App Div 
825 

28L Ariz —I>a.y v Buckeye Water 
Conservation & Drainage Dist.. 2.17 
P. 636. 640, 28 Ariz 466, quot¬ 

ing Corpus Juris. 

Fla—J C Vereen & Sons v Houser, 
167 So. 45, 123 Fla. 641—Burdinc 
V Sewell, 109 So. 648, 652, 92 Fla. 
375. 

Or—Monese v Struve, 62 P 2d 822, 
825, 165 Or. 68, quoting Corpus Ju¬ 
ris. 

S. C.—Braslngton v. Williams, 141 S. 
E. 375. 143 SC 223. 

Tex.—Magnolia Petroleum Co v 
Caswell, Com.App, 1 S.W 2d 597, 
reversing. Civ App.. 296 S W 653, 
and rehearing denied. Com App. 7 
S.W.2d 867, certiorari denied Cas¬ 


well v. Magnolia Petroleum Co. 
49 S Ct 34. 278 U.S. 640, 73 L Ed 
555 

Va —City of Lynchburg v Chesa¬ 
peake & O Ry. Co. 195 S E 510, 
170 Va 108 
19 C J p 864 note 24. 

Obligation on person of servient 
owner to do something for the bene¬ 
fit of dominant tenement is not an 
“easement ’’—City of Lynchburg v 
Chesapeake & O. Ry Co , supra— 
Tardy v Creasy, 81 Va 553, 59 Am 
R. 676. 

“An obligation to maintain a 
wall, a fence, or a private road is 
not an easement ”—Greenfarb v. R 
S K Realty Corporation. 175 N E 
649, 650, 256 N Y 130, affirmirg 211 
N Y S 439. 229 App Div. 250, and re¬ 
argument denied 177 NE 190, 256 
N Y 678 

29. Ariz—Day v Buckeye Water 
Conservation & Drainage Dist, 237 
P. 636. 640, 28 Ariz. 466, quoting 

Corpns Juris. 

Fla—J C Vereen & Sons v. Hiustr, 
167 So 45, 123 Fla 641—Burdine v 
Sewell, 109 So 648, 652, 92 Fla 
375 

111 —Transcontinental Oil Co v Em¬ 
erson. 131 NE 645, 298 Ill 394, 
16 A L R 507. 

N J —Cobb V Davenport, 33 N J 
Law 223, 97 Am D 718. 

Or—Monese v Struve, 62 P 2d 822, 
825, 155 Or. 68, quoting Corpus Jn- 
ris. 

SC—Braslngton v Williams, 111 S 
E 375, 143 SC 223 
Tex —Magnolia Petroleum Co v Cas¬ 
well. ComApp, 1 SW2d 597, re¬ 
versing, Civ App, 295 S.W 653, 

and rehearing denied. Com App, 7 
S W 2d 867, certiorari denied Cas¬ 
well V. Magnolia Petroleum Co , 49 
set 34. 278 US. 640, 73 L Ed 555 
W Va—Ballengee v Be<kley Coal & 
Supply Co, 161 SE 562. 563. Ill 
W Va 304, citing Corpus Juris. 

19 C J p 864 note 25. 

Bistiuguisbing feature of ease, 
ment is the absence of all right to 
a participation in the profits of the 
soil charged with it; and so strict¬ 
ly 18 this principle applied that the 
use of the soil for a private benefit 
has been held as trespass.—Stacks 
pole V. Healy, 16 Mass 33, 8 Am.D. 
121—19 C.J. p 862 note 4 [aj. 
an. Ariz. —Day v. Buckeye Water 
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Conservation & Drainage Dist., 237 
P. 636, 640, 28 Ariz. 466, quoting 

Corpus Juris. 

Fla—J. C Vereen & Sons v. Houser, 
167 So 45, 123 Fla. 641—Burdinc 

V Sewell, 109 So. 648. 652, 92 Fla 
376. 

Or —Monese v Struve, 62 P 2d 822, 
825. 155 Or. 68, quoting Corpus Jti- 
ris. 

SC—Braslngton v Williams. 141 S. 

E 375. 143 SC 223 
19 C J. p 864 note 26. 

31. U S —Murphy v Kerr, CCA 
N M , 5 F 2d 908, affirming, D C . 
296 P 536. 

Ala—Walker v Clifford, 29 So 588, 
591, 128 Ala 67, 86 Am S R. 74 
Ariz.—Day v Buckeye Water Con¬ 
servation & Drainage Dist, 237 P. 
636, 640, 28 Ariz 466, quoting Cor¬ 
pus Juris. 

Ark—Cherry v. Brizzolara, 116 S W. 
668. G71, 89 Ark 309, 21 L R A .N.S . 
508 

Cal—Callahan v Marlin, 43 P 2d 788, 
794, 3 Cal 2d 110 , 101 ALK 871 
Fla—J. C. Vereen & Sons v Hou'cer, 
167 So 45, 123 Fla. 641—Burdine 

V Sewell, 109 So 648, 652. 92 

Fla 375. 

Iowa—Dawson v McKinnon, 285 N 
W. 258 226 Iowa 756 
Mieh—Hisselbring v. Koepke, 248 
N W 869. 263 Mich 466, 93 A L R. 
1170 

Mont—Northwestern Impiovement 
Co V Lowry, 66 P 2d 792, 795. 104 
Mont 289, 110 ALR. 605. citing 

Corpus Juris. 

KII —Slev£*ns v. Dennett, 51 N H 
324, 330. 

NJ—Joachim v. Belfus, 156 A. 121, 
122. 108 NJEq 622 
N C —Town of Morganton v Hudson, 
177 SE. 169, 207 N C. 360 
Or—Monese v Struve, 62 P 2d 822, 
825, 155 Or. 68, quoting Corpus Ju¬ 
ris—Patterson v Chambers’ Pow¬ 
er Co., li*9 P. 568, 81 Or. 348. 

Pa—Zimmerman v. Union Paving 
Co.. 4 A.2d 319, 324, 134 Pa Super. 
373 

S.C.—Braslngton v. Williams, 141 S. 

E 375, 143 S.C. 223. 

Tex—Miller v. Letzerich, 49 S.W.2d 
404, 408, 121 Tex. 248, citing Cor¬ 
pus Juris —Magnolia Peti oleum Co. 

V Caswell, Com.App., l S.W 2d 597, 
reversing. Civ App.. 296 S.W. 663, 
and rehearing denied. Com.App., 7 
S.W.2d 867, certiorari denied Cas- 
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not necessarily so,®2 and where it arises at best by 
implication or prescription it cannot be more than 

an easement.33 

Benefit of dominant tenement. It is also said 
that an easement must be substantially beneficial 
to the dominant tenement; a mere burden on one 
without benefit to the other would be void and 
ordinarily, there is a privity of estate between the 
properties.3^ 

Contiguity of dominant and servient tenements. 
While both a dominant and servient tenement are 
essential to the creation and existence of an case¬ 
ment, it is generally held unnecessary that the two 


§ 1 

tenements should be contiguous or adjoining.36 
According to some decisions, notwithstanding nei¬ 
ther terminus of a way is on the close to which it 
was claimed to be appurtenant, it will nevertheless 
be so regarded if such appears to have been the in¬ 
tent of the parties but other authorities are 
against this vieiv.^* 

Distinct from ownership of land. As an ease¬ 
ment IS a right or advantage which one has in the 
lands of another, it is distinct from the ownership 
of the land to which it is attached,^^ and it neces¬ 
sarily follows that a man cannot have an easement 
in his own lands.^® Ordinarily, an owner cannot 


well V. Magrnolia Petroleum Co , 49 
set 34, 278 US 640, 73 L Ed 555 
—West V. Gjesen. Civ App.. 242 S. 
W 312 

Va—City of Lynchburg v Chesa¬ 
peake & O Ry Co. 195 SE 510, 
170 Va 108—Tardy v Creasy. 81 
Va 553. 656, 59 Am R 676 
Wis—New Dells Lumber Co v Chi- 
rago, St P. M & O Rv Co. 276 
NW 632. 226 WIs 614. rehearing 
denied 277 NW 673. 226 Wis. 614 
19 C J p 864 note 27 
Without distinct dominant tens- 
ment there can be no easement — 
Welgold V. Bates, 258 N Y S 695. 144 
Misc 395. 

Kig'ht to use spur track 

A purchaser's right to use vendor's 
spur track constitutes an “ease¬ 
ment,” and land conveyed to pur¬ 
chaser is the “dominant estate,” and 
vendor’s strip of land on which 
spur is located is the “servient es¬ 
tate “—New Dells Lumber Co v, Chi¬ 
cago, St P., M & O Ry Co, 276 N. 
W 632. 226 Wis 614, rehearing de¬ 
nied 277 NW 673. 226 Wis 614 

32. Mich—Bubser v Ranguette, 257 
N.W 845, 269 Mich 388. 

33. Mich,—Bubser v Ranguette, su¬ 
pra. 

Sight to use roadway over lands 
of another would not ripen into a 
fee simple, but would vest at best 
only into an casement.—Switzer v 
Armantrout, 19 N E 2d 858, 106 Ind. 
App 468 

34. U.S —Murphy v Kerr, C C.A.N. 

M, 5 F2d 908, affirming, DC, 296 
F 636 

N Y —Rubel Bros. v. Dumont Coal & 
Ice Co, 182 NYS 204. Ill Misc. 
658. reversed on other grounds 192 

N. YS. 705, 200 App Div 135, dis¬ 
missal of appeal denied 135 N E. 
942, 233 NY. 618. 

19 C J. p 864 note 28. 

Pemonal heneCt not ■ulllolent 

Easement rights are not such 
rights as would be of merely per¬ 
sonal benefit to one who happens to 
be owner of the dominant tenement, 
but must be necessary or useful to 


the enjoyment of dominant tenement 
Itself, whoever may be the owner of 
It —Rubel Bros, v Dumont Coal & 
Ice Co, supra 

35. US—Murphy v Kerr, C C A N. 
M . 5 F 2d 908, affirming, D C., 296 
F 536 

36 . Mont —Northwestern Improve¬ 

ment Co V. Lowry, 66 P 2d 792, 
704, 104 Mont 289, 110 ALR 605, 
citing Corpus Jhris. 

N y —I’latfsburg Gas & Electric Co 
V Miller. 206 NYS 42, 44, 123 
Misc 651. citing Corpus Juris, nnd 
reversed on other grounds 207 N Y. 
S 335, 211 AppDlv 623 
Pa—Tide-Water Pipe Co v Bell, 124 
A 351. 280 Pa 104, 40 ALH 1516 
—Anania v Serenta, 110 A 551, 
555. 275 Pa 474, citing Corpus Ju* 
ris. 

19 C.J p 864 note 30 

37 . Conn—Graham v W^alker, 61 A 
98, 78 Conn 130, 112 Am S R 93. 2 
LRA NS, 983. 3 Ann Ca.s 641 

19 C J p 865 note 31 

38 . SC—Fischer v Fair, 13 SE 
470, 34 SC 203, 14 LRA 333 

19 CJ. p 865 note 32. 

39. Ga—Donalson v Georgia Pow¬ 
er & Light Co, 165 SE 440, 175 
Ga 462 

NJ—Oddo V Sabin, 151 A 289, 106 
NJ.Eq 453. 

Tex—Rogers v Hussion, Civ App., 
273 SW 969, 971, 972 
Wash —Dudley v Lowrie, 1 P.2d 854, 
856, 164 Wash 1. 

40 . Idaho—Johnson v Gu.staf8on, 
288 P 427, 49 Idaho 376 

Kan —Van Sandt v Royster, 83 P 
2d 698, 148 Kan 495. 

Ky—Turner v Louisville & N R 
Co, 225 SW 1072, 189 Ky 714— 
City of Franklin v St Mary's Ro¬ 
man Catholic Church, 221 S.W 503, 
188 Ky 161 

Mich—Burling v Lelter, 262 NW 
388, 272 Mich. 448, 100 ALR l'n2 
Mont —Pioneer Mining Co. v Ban- 
nack Gold Mining Co., 198 P 748, 
60 Mont 254 

NII —Stevens v, Dennett, 51 N H 
324—Clark v Boston, C. & M R 
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Co. 24 NH 114, 118—Barker v. 
Clark, 4 NH 380, 383. 17 Am D. 
428. 

N J —Provident Mut Life Ins Co of 
Philadelphia v Doughtv, 8 A 2d 
722. 126 NJEq 262 
N.Y —Beckwill Realty Corporation v. 
City of New York. 173 N E 570. 
254 N Y 423, reversing 239 NYS. 
879, 228 App Div 800, affirming 

240 NYS 821, 136 Misc 757— 

Nicsz V Spencer. 211 NYS 3, 213 
AppDlv 476—Root v ConKling, 190 
NYS 290. 199 App Div 90 
Tenn—Vanderbilt Universitv v Wil¬ 
liams, 280 SW 689 692, 152 Tenn 
664. quoting Corpus Juris. 

Tex—Magnolia Petroleum Co v Cas¬ 
well, Com App , 1 S W 2d 597, re¬ 
versing, Civ App . 295 S W 653. and 
rehearing denied. Com App , 7 S W 
2d 867, certiorail denied Caswell v 
Magnolia Petroleum (\», 49 S Ct 
34. 278 U S 640, 73 L Ed 555 
Utah—Bertolina v Fiates, 57 P 2d 
346 89 Utah 238 
19 CJ p 863 note 21 

“If the dominant and .servient ten¬ 
ements are the piopcrtv of the same 
owner, the exen ise of the right, 
which in other fuses would be the 
subject of an easement, is. during 
the continuance of his ownership, 
one of the ordinary rights of prop¬ 
erty only, whifh he may vary or de¬ 
termine at pleasure, without in any 
way increasing or diminishing tho.se 
rights The dominant and servient 
tenements therefore, must belong to 
different persona, immediately they 
become the property of one person, 
the inferior right of easement is 
merged in the higher title of owner¬ 
ship ”—Stevens v Dennett, 51 N.H. 
324, 330. 

So loug as there is unity of own. 

erehlp no easement exists because 
the owner of the whole may at any 
time rearrange the qualities of the 
several parts, but the moment a 
severance occurs, by the sale of a 
part, the right of the owner to re¬ 
distribute the properties of the re¬ 
spective portions ceases, and ease¬ 
ments or servitudes may be created 
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create an easement in part of his property for the 
benefit of other parts thereof.^i However, it has 
been held that where the fee simple title is lodged 
in an owner of two pieces of land, he may subject 
one to an easement in favor of the other,^2 ^nd 
this has also been held to be true although he is 
only the equitable owner of one of the parcels of 

land. 4 2 

Chattels cannot support easements. The law of 
easements relates exclusively to land, and cannot 
be applied to a chattel-^"* 

d. Eindred Terms Defined 

Terms descriptive of states of fact akin to the 
existence of an easement as generally defined are **equita- 
ble easement," "quasi easement,’* and "servitude." 

Special casements created by the derivation of 
ownership of adjacent proprietors from a common 
source, with specific intentions as to buildings for 
certain jmrposes. or with implied privileges in re¬ 
gard to certain uses, are sometimes called “equita¬ 
ble easements 

Qiuisi easement. Rights in the nature of case¬ 
ments, but not possessing all the essential quali¬ 


ties, are sometimes mentioned as “quasi case¬ 
ments”^® or “steming servitudes.”^^ They are ex¬ 
isting conditions in the land retained, the contin¬ 
uance of which would be so clearly beneficial to 
the land conveyed that they would be presumed to 
be intended,^® and must be such as are apparent in 
the sense of being indicated by the objects which 
are necessarily seen, or which would be orthnarilx 
observable by persons familiar with the premises.^’* 
They may arise where the dominant and servient 
estates are severed after having been unified,'''* 
and the use by the owner of one part of his land 
for the benefit of another part, is spoken of as a 
quasi easement,®! and the land benefited is referred 
to as the “quasi-dominant tenement,” and the part 
utilized for the benefit ot the land benefited is re¬ 
ferred to as the “quasi-scrvicnt tenement.”®^ 

Senntude Servitude, as used in connection with 
property, has been defined as a right in the owner 
of one parcel of land, by reason of his ownership, 
to use the land of another for a special purpose of 
his own, not inconsistent with the general property 
m such other a charge or burden resting on 
one estate for the benefit or advantage of anoth¬ 


er reseivec]—I’loneer Mining Co v 
Bannack Gold Mining Co, 198 1’ 748. 
60 Mont 2r»4 

Fassagaway 

Where a passageway through one 
huilding IS dedicated to the us« of 
occupants of an adja< ent building, 
no easement exists so long as two 
buildings have a common owner—Mt 
Holyoke Realty Corporation v Ilol- 
voke Realty Coi poration. 187 NK 
227, 284 Mass 100 

41. Md—McTavi»-h v Carroll, 7 Md 
352, 61 Am 1) 353 

Mass.—Oldfield v Smith, 24 N E Jd 
544. 304 Ma.ss 590 

Mo—Biihs V Butts, 274 SW 67S, 
309 Mo. 142 

N .1—Faas v W allwork, 126 A. 620, 
96 N .1 Eq 541. 

Tex—Callan v Walters, Civ App., 
190 SW 829 

42. l*a—Anania v Serenta, 119 A. 
554, 275 Pa 4 74—Koons v McNa- 
mee, 6 Pa Super 145 

As quasi eas«.inent set infra 9 1 d. 

43. Pa—Anania v. Serenta, 119 A. 
554 275 l‘a 474 

StahUity of easement, or right of 
property where a person t)wning one 
lot in fee and another undtu articles 
of agreement made the seeond lot 
suliject to an e.xsemenl in lavor of 
the first, depends on the nature or 
character of his holdings, as they re¬ 
late to both lots, and the perm inent 
character of the easement and Its 
beneficial enjoj ment by the dom-nant 
estate.—^Anania v. Serenta, supra. 


Vendee by articles of agreement. 

as the equitable owner, may dr al 
with the land as though he owned 
the legal title, subject only to th«* 
vendors paramount right to force 
payment of the purchase prut, and 
may create an easement for Ihr* 
benefit of other lands owned by him 
—Anania v. Serenta, supra 

44. NJ—Mavo v Newhoff, 19 A 
837, 47 N J Eq 31, affirmed 28 A 
265, 48 N J Eq 619, 27 Am S R 4 05 

45. IT s —IT S V. Peachy, D C Ohio, 
36 F. 160, 162. 

20 C T p 1303 note 68 

Bnlldlng restrictions in a dr<>d, fre¬ 
quently spoken of as “equita!>le t ase- 
rnr*nts,” were unknown to the com¬ 
mon lawr and if not among the serv¬ 
itudes enumerated by statute the 
enfor< em« nt thereof is liiniti d to 
those whuh directly concern and Ix'n- 
efit the dominant tenement, and the 
instrument creating such servitude 
will be strictly con'^trued, any di>ubt 
being resolved in favor of the free 
use of the land—Werner v Graham, 
18J 1* 945, 947. 181 Cal 174 

46. NY—I’aisons v Johnson, 68 N 

Y 62. 65, 23 Am R 149 

47. Or —German Sav & Loan So< 

V Gordon, 102 P 736. 737, 61 Or. 
147, 26 LRA,N.S., 331. 

"Visible servitudes" 

Vt—llowiey V Chaffee, 93 A 120, 
122, 88 Vt. 468, L R A 1915D 1010 

48. Me —Brown v. Dickey, 75 A 
382. 384, 106 Me 97. 

51 C J. p 120 note 96. 
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They arise out of circumstances 

from whirl! the court finds an in¬ 
dication of the probable Intentif>n of 
the parties—Wiesel v Smira, 14 2 A 
148, 49 R I 246. 58 LRA 818 

49. Me—Brown v Dickey, 75 A. 382, 
384. 106 Me 97 

51 CJ p 120 note 96 [h] 

50. N Y —Parsons v Johnson, 68 N 

Y 62. 66, 23 Am R 149 
51 C J p 120 note 97. 

51. Kan—Van Sandt v Royster. 83 
P2d 698, 148 Kan 495 

NY—Par.sons v Johnson, 68 NY 
62. 66, 23 Am R 149 
Or—German Sav & Loan Sor \ 
Gordon. 102 P 736 737, 54 Or 147, 
26 LRA .N S . 331 
51 GJ. p 120 note 98 

"Such use is tantamount to an 
easement at will, so long as the 
unity of ownership continues ”—Ger¬ 
man Sav & Loan Soc., v Guidon, su¬ 
pra 

52. Kan —Van Sandt v Royster, 8 4 
P2d 698, 14 8 Kan 495. 

53. Anz—Korncks I»ry Goods Co 

V Kendall, 264 1» 692, 694, 33 Anz 
325. 68 A L R 145 

N Y —Nellis V. Munson, 24 Hun 675, 
576 

"Familiar examples of these are 
trapdoors, light wells and m.inholes 
in tlu sidewalk which give the abut¬ 
ting owner the right to use that por¬ 
tion of the property of the city for 
his own benefit without interfering 
appreciably with the us^ to which 
the city puts it.”-—Korrick Dry Goods 
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er,^^ a right which subjects a land or tenement 
to some service for the use of another land or tene¬ 
ment which belongs to another master ;•**•'* an al¬ 
ienation of a portion of the estate from which it is 
taken to the estate in whose favor it is created 
the subjection of a thing to a person,or of a 
thing to a thing.^^ It is a charge or encumbrance 
which follows the land,-’^ and is indivisible 

“Servitude’' is the civil law term for “easement" 
in the common law,®^ and the two terms are often 
used indiscriminately Servitude has been de¬ 
scribed as an easement or as a species of incor¬ 
poreal right derived from the civil law and closely 
corresponding to the “easement" of the common 


law or as a quasi easement On the other 
hand, it has been distinguished from “easement,"®® 
being said to have a much wider signification 6" 
Servitude is also distinguished from “ownership"®® 
and “usufruct.”®® 

Real servitude In the civil law, a right which 
one estate or piece of land (imedium) owes to an¬ 
other estate 

Real scri’ue. A term of the civil law naming a 
species of easement, ccinsisting in a service which 
one estate owes to another, or the right of doing 
something, or having a privilege in one man's es¬ 
tate for the advantage and convenience of the owui- 
er of another estate."^^ 


Co V Kendall 264 1* 6U2, 694 33 

Ariz 32r> 58 A T. II 145 

Reservation of rlg'ht to extract oil 
and g^as tiom land deeded to another 
has been held a “ser\itude Frosl- 
Johnson TiUniber Co v Sailing. 91 
So 2ti7 150 T..ri 756 
Predial sei-vitude 

Deids granting servitude of pas¬ 
sage ovtr adjoining lot to ‘‘puKha*-- 
er. Its siici essors and assigns” (re¬ 
ntes a predial servitiid« —Iturgas 
V Stoutz. 141 So 67, 174 L,a 586 
As either leal oi personal s« e the C 
J S title Modern Civil Law t} 21 
also 40 CJ p 1442 note.s 1<>-2(I 

54. Black L 11 
Similar definitioiLB 

(1) ” \ charge iinjiosed upon one 
heritage for the use and advantage 
of an heritage belonging to another 
proprietor ”—Kiefr<*r v Irnhoff, J6 
Pa 4 38. 442 

(2) "Charges on onf (slate for the 
benefit of another"—Nellis \ Mun¬ 
son, 24 Hun N Y 575, 576 

(3) "The burden irnpc>s(d on on< 
tia(t ot land for the benefit of an¬ 
other tract, to be c‘njovc*d thir»cin 
as .in advantage libtrtv, or privilege 
to the owner of the latter tract "— 
llarii.son v Boring 44 Tex 255 267 
19 C'.T p 862 note 2 [a] 

55. Cal—Los Angeles Terminal 
Land Co v' Muir 68 P 3<»8. 31 j 
116 Cal 36 quoting Bouvitr LB 

57 C J p 284 note 55 

56. l-*a—Cogut nhtm v Trosclair, 69 
So 800. 137 La 985 

Servitude of passage is an aliena¬ 
tion ot one of the elements ot ovv n- 
(r.ship of the estate on which the 
servitude is imposed—Coguenhem v 
Troselair, supra 

57. Miss —Shilling v State, 109 So 

737. 739, 143 Miss 709, quoting 

IJouvier L D 

Pa—Tide-Water Pipe Co v Bell. 124 
A 351, 280 Pa 104, 40 ALII 1516 


737, 739. 143 Miss 709, quoting 

Bouvler 1a D 

I’a—Tide W'ater Pipe Co v Bell. 
124 A 351 280 Pa 104, 40 A L R 

1516. 

59. T^a—Patton v Frost Lumber In- 
du*^tric-s 147 So 33. 176 La 916 

Kasenierit as appurtemant to domi¬ 
nant estate see infra ^ 46. 

60. La—.Sup«‘ric)r Oil Producing Co 
\ Leckelt, 181 So 462 189 La 972. 

61. .AriiC—Korricks r>r> Hoods Co 

V Kendall, 261 T* 692. 33 Ariz 325, 
58 A L R 145 

La —Ta>ui“5iana Sulphur Min Co v 
Brirnstoru R & t\‘inal Co, 79 So 
324 t2.5 143 La 743 

Mo —Ldumier v Francis, 23 Mo 181, 
184 

Pa—Manbcckv .Tones 42 \ 536 190 
l’«i 171—Kiefft r V Irnhoff 26 Pa 
138 112 

Sirv'^iludes in civil law gene railv see 
the CJS title Modern Civil Law 
55 24, 10 CJ p 1141 note 6-p 1447 
note 59 

62. NH—Hovven v Swain, 10 A 2d 

24 9, 252 90 XH 38 1 

N \ — Seudclei \ Watt. 90 N Y S 605 
98 AppDiv 228 

63. Md—Rnwe v Nally, 32 A 198, 
SI Md 367 

57 C I p 28 1 note 53 

64. Black LI). 

57 CJ p 281 note 58 

65. Oi —(bTiiian Sav & Loan Soc 

V Hoid.m 102 V 736. 739, 51 Or 
147, 26 LHA.N’S. 131 

66. N Y —Nan’ni v Cilv of New 
Yoik 5 N Y S 2d 233. 168 Misc 710 

57 C J p 281 note 59 
Distinction stated 

“‘Seivitudt* rather has relation to 
the burden or the c stale burdened, 
while *e.is(mtnt’ refers to the benefit 
or advantage ot tin estate to which 
it ace 1 ues ”—Black 1a D 
Correlative terms 

"A privilege or right attached to 
one tenement or parcel of land, to 


e njov' some hem fU in or over another 
tenement or parcel, is eailed an ease- 
mi lit of the dominant tenement, to 
which it belongs, and a servitude 
upon the servient tenement or that 
in w’hieh it exists"—F'et U rs v Hum¬ 
phreys, 18 N .1 Eq 260, 262—57 C J 
p 284 note 59 [bl 

RiSflit to lateral support is a servi¬ 
tude lathc'r than an easement, al¬ 
though the latter expression is com- 
monlv emi)lo\(d, and where* the priv¬ 
ilege of such support is < reated h\ 
agreement or the conduct of the par- 
tii*.s It IS referred to as an eHseme*nt 
—Namm v Cit\ of New Yeuk, 5 N Y 
S2d 233. 168 JMisc 710 

Civil law rights not recognized 

The servitudes of the civil law a*- 
to Tights of light and air are not r« c- 
eigriized in the* doctrine e>f easemi^nt*- 
as expounded in this countiv—Shield 
V Peninsula Land Co, 133 SE 586. 
147 Va 736 

67. l*a—Kieffer v lmhf>fr, 26 Pa 

138 442 

57 CJ p 281 note 60 

68. La—Frost - lohnson Liiinhe*r Co 
V Sailing 91 So 207, 150 La 756 

57 CJ p 284 noil* 61. 

69. 1-a—Frosl-Johnson Lumber Co 
\ Sailing, supra 

P's!!fillet cb fined see* 66 C J p 124 
not** (»0-p 125 note 71. 

Usufrinl in eivil law generallv st*e 
tin I S title Modern Civil Law 
^ 25 also 4<l CJ p 1147 nc>te 60—P 
1454 note 81 

70. Black LI) 

.52 CJ p 1158 note 19. 

Recorded titles granting “pnrehaz- 
er” privilege of using paved drive. 

way on vendor’s adjoining lot creates 
a ie*al servitude since of rt*al be*nfqt 
to lot granted—Burgas v Stoutz 14 1 
So 67, 174 La 586 

71. Ohio—Morgan v. Mason, 20 Ohio 
401, 410. 
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58. Miss—Shilling v State, 109 So 

28 C.J.S.—40 
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§ 2. Easement Distinguished from Other 
Rights 

a. In general 

b. License 

a. In General 

An easement is to be distinguished from other rights 
or interests, which although of a similar nature lack some 
of the elements or charteristics of an easement, or have 
different elements or characteristics. 

An easement is to be distinguished from other 
rights or interests in property, which are of a sim¬ 
ilar nature but which lack some of the elements 
or characteristics of an easement, or have some 
elements or characteristics different from those of 

an easement ,^2 5 ^^^, a franchise,^ lease,74 a 

restriction,"5 or condition.*^® 

Natuml right in the nature of an casement. The 
relative situation of one tenement to another may 
give rise to certain rights merely as a result of 
that situation; and these natural rights are rights 
of property which inhere in the estate entitled to 
the benefit of such rights ex jure naturae, independ- 
tntly of grant or prescription.^^ 

Rights founded on custom. Rights in the nature 
of easements may have their basis in local or par¬ 


ticular custom; but rights arising by custom are 
not true easements.*^® Quasi easements founded on 
custom appertain to many as a class, and not as 
grantees, nor do such rights require the existence 
of a dominant tenement.Where, however, rights 
capable of being the subject of grant as true ease¬ 
ments are claimed by custom as belonging to those 
entitled in respect of their estates, no essential of 
a true easement is lacking, except that the origin 
of the right is custom, and not grant or prescrip¬ 
tion.®® Rights of a character not allowable as 
easements may be claimed by custom,® 1 but a right 
in the nature of a jirofit a prendre cannot exist by 
custom, as stated infra § 3 . 

b. License 

An easement is distinguished from a license as to the 
manner in which it may be created, and as to its various 
characteristics or qualities 

An easement, as stated supra § 1, is a liberty, 
privilege, or advantage in land without profit ex¬ 
isting distinct from the ownershi]) of the land, and 
generally constitutes an interest in the land itself, 
while a license merely confers a privilege to do 
some act or acts on the land without possessing 
any estate therein ;®2 ^n easement must be created 
by deed or prescription, while a license may be b> 


73. N.Y —Atlantic Mills v New York 
Cent R Co. 214 NYS 123, 128, 
126 Misc 349 

“Amenity,” by which name an ease¬ 
ment IS s<»metimes called, is termed 
"a nejcative easement, as distin¬ 
guished from that class of easements 
which compels the owner to suffer 
something to be done upon his prop¬ 
erty by another ”—South Buffalo 
Stores v W T (Jrant Co. 274 NYS 
549, 555. 153 Misc 76 
“.\m<*nilv” d« fined see Amenity 3 C 
J.S p 1044. 

“The distinction between 

a fee and an easement is based upon 
the use of these terms as indicating 
the uses to which the land or the 
right may be devoted A fee in this 
sense signifies the land itself, and 
the sum of all the uses to which 
the land may be devoted, while an 
easement or intorporeal heredita¬ 
ment is confined to a limited use ”— 
Atlantic Mills v New York <^ent. R 
Co. 214 NYS 123, 128. 126 Misc 
349 

Kasement distinguished from- 
Covenant see Covenants § 1. 
Profits a prendre see infra { 3. 

73. U S.—City of Fort Worth v. 
Southwestern Bell Telephone Co, 
CCA Tex , 80 F.2d 072, 974 
“There exists a clear distinction 
between a ‘franchise’ and an ‘ease¬ 
ment ’ The grant of a franchise does 
not carry with it an interest in land. 


It is a privilege which may be grant¬ 
ed and acquired without involving th«‘ 
ownership of land. On the other 
hand, an <*asement is essentia 11 v an 
interest in land. It is a dominant es¬ 
tate imposed on a servient estate ’* 
US—City of Fort "Worth v South¬ 
western Bell Teb phone Co , supra 
Tex —Texas & P. Ry Co v Cit> ot 
K1 I»a.so, 85 SW2d 245, 249. 126 
Tex. 86 

74. NM—Martinez v. Rocky Moun¬ 
tain & S F Ry Co, 47 P 2d 903, 
904, 39 NM 377 

75. N J —Kutschinski v Thomiison, 
138 A 560. 573. 101 N J Kq 649 

nistlnctlon stated 

“An easement is a right distinct 
from ownership, to use in some way 
the land of another. 'Without com¬ 
pensation. A restriction is a limi¬ 
tation of the manner in w’hic h one 
may use his own lands, and may or 
may not involve a grant ’’—Kutschin¬ 
ski v Thompson, supra 

Building restrictions contained in 
deed “differ somewhat from an ease¬ 
ment as that term Is generally under¬ 
stood ’’—Schlafly v Baumann, 108 S 
W.2d 363, 367, 341 Mo 755, citing Cor¬ 
pus Juris. 

76. Cal —Zlozlower v Lindenbaum. 
281 P 102, 104, 100 Cal App 766. 

77- Cal—Gray v McWilliams, 32 P 
976, 98 Cal 157, 36 Am S R. 163, 
21 L..RA 693. 

19 C.J. p 873 note 62. 
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Right of lower riparian owner to 
natural How of water see Watei.s § 
15, also 67 C J p 098 note 7 1-p 700 
note 97 

Right of upper owner to disi hargt 
Hurfate water on lower esttite see 
Waters § 114, uLso 67 C J p 864 
note 44~p 860 note 59 

Right to lateral and siiiijacent sup¬ 
port of land in natural conditum 
see Adjoining Landowners 1-27 

78. NY—Gillies v Orienta Beai h 

Club. 289 N Y S 733, 736, 159 Misc 
675 quoting Corpus Jnris. 

19 C.I p 872 notes 52. 53. 

79. N.Y—Gillies v Orienta Beach 

Club, supra 

19 CJ p 872 note 54. 

80. NY—Gillies v. Orienta Beach 

Club, supra 

19 CJ p 872 note 65 

81. NY—Gillies v Orienta Beath 

Club, supra 

19 C J p 872 note 56 

82. Cal —Kastman v Piper, 229 P. 
1()()2. 68 Cal App 55 4 

Fla —Seaboard Air Line Ry Co v 
l>orsey, 149 So 759. Ill Fla 22— 
Burdine v Sewell, 109 So. 648, 92 
Fla. 375 

Ga—Jenkins v Brown, 173 SE 257, 
258, 48 GaApp. 480. 

Ill—Boland v Walters, 178 N.E 
359. 346 Ill 184 

Kan —Stanolind Pipe Line Co v 
Ellis. 45 P.2d 846, 848. 142 Kan 
102 . 
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parol an easement possesses the qualities of in- 
heritability and assignability, while these qualities 
are generally inconsistent with a license an 
easement, ordinarily, is a permanent interest in 
the realty with the right to enter at all times and 
enjoy it, while a license, at least so long as it is 
executory, may be revoked at will,*® and is ter¬ 
minated by a conveyance of the land by the party 
giving the license.*® 

The distinction between a license as applied to 
real estate, and an easement is often very subtle 
and difficult to discern ;*7 but it is mainly important 
where the right in question has been conferred by 
parol and the question is, whether the agreement 
creates a mere authority to do acts on the land of 
another and hence may be given by parol, or cre¬ 


ates a privilege in the land and hence is void, be¬ 
cause not in writing.** In any case, whether a 
particular instrument or agreement creates an ease¬ 
ment or a license depends on a proper construction 
of the language of the instrument, as construed, in 
case of uncertainty or ambiguity, in the light of 
the surrounding circumstances.*® If the instru¬ 
ment or agreement in terms grants an interest in 
or right to use the land, even though it is called 
a license therein, it will, according to the purpose 
and terms of the agreement, constitute an case¬ 
ment, and not a license.®® On the other hand, if 
the instrument or agreement merely confers per¬ 
mission to do an act or series of acts on the real 
property of the one conferring the privilege, it 
is a mere license and not an easement.®^ 


N.Y.—Morrison v. Fell man, 271 NY. 

S 436. 150 Mlsc. 772. 

Okl —Haas v. Brannon, 225 P. 931, 
99 Okl. 94. 

Tex—Rople v Evans, Civ App . 67 

5 W.2d 396, 397, titinp Corpus Ju¬ 
ris—Markley v. Christen. Civ App , 
226 SW. 150, 153—Chuaso, R I. 

6 C Rv Co. V. Johnson, Civ App , 
156 SW. 253. 

19 CJ p 871 note 47. 

83. Kan—Slanolind I'lpc Lino Co v. 
Ellis, 45 P.2d 846, 848. 142 Kan. 
102 . 

Tix—Chicago, R I & G Rv Co v. 

Johnson. Civ App., 156 S.W. 253 
19 C J p 871 note 47. 

Presumption 

A Pcirol aijreement to impross real 
property with a servitude will he 
presumed to be intended as licon^'O 
only and not an easement —Roland 
V. Walteis, 178 N.E 359. 346 Ill 184. 

Oral pormisBlon to run sewer pipes 
across lots is merely KTi’ant for tem¬ 
poral y purposes rather than ease¬ 
ment —St Michaels Rus.slan O”tho- 
dox G eek Catholic Church v Clark, 
174 N E. 607, 37 Ohio App. 200 

84. Cal —Eastman v I’lper, 229 P 

1002, 1004. 68 Cal App. 554 

Ky—Louisville Chair & Furniture 
Co V. Otter, 294 S W. 483, 219 Ky. 
757 

19 CJ p 871 note 47. 

85 . Cal—Rothschild v Wolf, App, 
104 P 2d 685—Alameda County v. 
Ross, 89 P.2d 460, 32 Cal App 2d 
135. 

Kan —Stanollnd Pipe Line Co. v. El¬ 
lis, 45 P 2d 846, 848, 142 Kan. 102 
Ky —Louisville Chair & Furniture 
Co v. Otter, 294 S.W. 483, 219 Ky. 
757—Asher v. Johnson, 82 S W. 300, 
301, 118 Ky. 702, 26 Ky L 586 
Ohio —St. Michaels Russian Ortho- 
Dox Greek Church v Clark, 174 N. 
E 607, 37 Ohio App. 200. 

19 CJ. p 871 note 47 
Extent of right of easement see in¬ 
fra 9S 73-78. 


Revocation of license see the C J S 
title Licenses §? 88—05, also 37 C 
J. p 290 note 36-p 209 note 32 

86. Kan —Stanolind Pipe Line Co v. 
Ellis, 45 P2d 846. 142 Kan 102 

N.Y—Panama Realty Co v New 
York City, 143 NYS 893. 158 App 
Div. 726 

87. Cal—Eastman v. Piper, 229 P. 
1002, 68 Cal App 554 

Fla—Burdme v Sewell, 109 So 648, 
652, 92 Fla. 375 

Iowa —Cook V Chicago, etc , R Co , 
40 Iowa 451 

Ky.—Asher v Johnson, 82 SW 300, 
301, 118 Ky 702, 26 Ky L 586 
Ohio—Peterson & W'right Co v 
City of Akron, 20 Ohio CIr Cl .N S , 
375, reversed on other grounds 108 
NE 1116, 90 Ohio St 405, 59 Cine 
L Rul 111. 11 Ohio L R 537 
SC—Biasington v Williams, 141 S. 

E 375. 382, 143 SC 223 
Tex—Ropte v Evans, Civ App , 67 S 
W 2d 396. 397, citing Corpus Juris. 
19 C .1 p 872 note 50 

88. Iowa—Cook v. Chuago, etc., R 
Co, 40 Iowa 461 

89. Fla— Bui dine v Sewell, 109 So 
648, 652. 92 Fla 375 

Ohio —I*eterson & Wright Co v. City 
of Akron, 20 Ohio CirCt.N S, 375, 
reversed on other giounds 108 N.E 
1116, 90 Ohio St 405. 59 Cmc L. 
Bui 111, 11 Ohio LR 537 
Rafereuce la aaother instrument, 
to a contract as creating an ease¬ 
ment, Instead of a license, is not 
conclusive as to the character of the 
right so created—Peterson & Wright 
Co. V City of Akron, supra. 

90. Cal —Eastman v. Piper, 229 P 
1002, 68 Cal App 554 

Mich.—McClintic-Marshall Co v 

Ford Motor Co., 236 N W. 792, 254 
Mich 305, 72 ALR 807. 

Mo.—Missouri Power & Light Co. 
V Thomas, 102 SW2d 664, 340 Mo 
1022. 

I 19 C J p 872 note 60—37 C.J. p 281 
I note 90. 


Basements and not licenses 

(1) Right to connect sprinkling 
system to water tank—Louisville 
Chair & Furniture Co. v. Otter, 294 
SW. 483, 219 Ky. 767. 

(2) Right to use stairway in build¬ 
ing—Rothschild V. Wolf, Cal App., 
104 P2d 685. 

19 CJ p 872 note 60 [b]. 

Right to nse lot for advertising pur- 
poses as oasement 

N Y —Rochester Poster Advertising 
Co V. Smithcrs, 224 NYS. 711, 130 
Ml sc. 6 ^ 16 , reversed on other 
giounds 231 N.Y.S. 315, 224 App. 
Div 435 

19 CJ p 872 note 50 [d]. 

laiconse becoming easement 

An express oral license, becoming 
irrevocable by execution, by expendi¬ 
tures in permanent improvements In 
reliance thereon, inuring to the ben¬ 
efit of the licensor, if relating to the 
use or occupation of real estate, be¬ 
comes an easement.—Sliaw \ Prolfltt, 
109 P 584, 110 P. 1092 , 67 Or. 192, 
AnnCasl913A 63 

Icicense and not easement 

(1) Driveway established by mu¬ 
tual consent of adjoining owner.s be¬ 
tween their respective holdings — Ze- 
mon V. Netzorg, 226 N.W. 242, 247 
Mich 563 

(2) Permission to enter lands to 
repair adjoining building—Klein v. 
Stamler, 124 A. 366, 96 N J Eq 37. 

(3) Reservation for reservoir pur¬ 
poses of all land which at high wa¬ 
ter is covered with water.—Mns.setti 
V Madera Canal & Irrigation Co., 68 
1 * 2d 260, 20 Cal.App 2d 708 

91. Ohio.—Yeager v Tuning, 86 N. 
E 657. 79 Ohio St. 121, 128 Am S R 
679, 19 LRA..NS.. 700 
Pa.—Stem v. Bell Telephone Co of 
Pennsylvania, 151 A. 690, 301 Pa 
107. 

I 37 C.J. p 281 note 94. 
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§ 3. Classes of Easements and Right in Na¬ 
ture of Easements 

a. In general 

b. Apparent and nonapparent easements 

c. Continuous and discontinuous or non- 

continuoub easements 

d. Aflirmative and negative easements 

e. TVivate and public casements 

f. Profits a prendre 

a. In Greneral 

Particular easements may be classified by the name 
or designation of the right granted or servitude imposed. 

Particular easements may be classified by the 
name or designation of the right granted or ser¬ 
vitude imposed on the land,*^“ such as “casement 
of access” “easement by necessity ” and 
“drip,” an casement by which the water which 
falls on one house is allowed to fall on the land 
of another.®^ An owner of real estate cannot cre¬ 
ate new kinds of easements thereon which are not 
authorized or recognized by law 
"'Private zcay” An casement over or under an¬ 


other person’s estate which belongs to, and is for 
the use of, one or more individuals, as distinct from 
a way that is used by the public generally;®'^ an 
easement over land existing for the use of one or 
more persons distinct from the owner.®* It re¬ 
lates to that class of easements in which a particu¬ 
lar person, or particular description or class of 
persons, have an inlcresl or right of way, as dis¬ 
tinguished from the general public.®® 

""Right of rtviy. ' An casement to pass or cross 
the lands of another;^ an casement of perpetual 
use;" a right to pass over another’s land more or 
less frequently accfirding to the nature of the use 
to be made of the easement.® 

b. Apparent and Nonapparent Easements 

Easements have been classified as apparent, which 
is an easement whose existence appears from the con¬ 
struction or condition of one of the tenements, and as 
nonapparent, which is another name for a discontinuous 
or noncontmuous easement. 

Easements have been classed as apparent and 
nonapparent^ “Aiiparent easement” is another 


irae of strip of land 

Agreement by ea< h of adjoining 
1andoN\ners to let other use .strip so 
long as such other kept his part 
open did not create permanent ease¬ 
ment appurten.uit to iots, hut per¬ 
sonal license of limited duration, sub- 
jei t to revocation by either at any 
time—Burdine v Sewell, 109 So 64 8. 
92 Fla. 375 

92. N Y —Namm v City of New 
Yoik, 5 N Y S 2d 233. 236. 168 Misc 
710 

Subjacent support 

AVhere two stones of building were 
owned in severalty both owners had 
easements of subjacent support In 
land that thov owned in ttjmmon — 
T«)wnes V Cox, 39 S AV 2d 749. 162 
Tenn 624 

93. l*a—Bang v. Smith, 173 A 682, 
683, 113 Pa Super 559 

Definition 

“The means of ingress and egret's 
to and from the premises of the lot 
owners”—Medan it v v Common¬ 

wealth, 166 A 895, 900, 311 I'a 4.16 
—Chaniliersburg Shoe Mfg. Co v 
tlumberland Valle> It Co , 87 A 968, 
070, 240 I*a 519—Bang v Smith, 173 
A 682, 683, 113 Pa Super. 559 

Right of access gem‘rally to 

Highways, see the C J S title High¬ 
ways S 141. also 29 C J p 547 
note 71-p 548 note 77 
Streets, see the CJ S title Munici¬ 
pal Corporations § 1703, also 44 
CJ p 943 note 47--p 946 note 69 

94. S.C —Richards v Trezvant, 194 
S.1S 326, 329, 185 S.C. 489. 


As arising on an implied or pi e- 
sumed grant see in fin 5 30, 33 

Wa.\s of necessity see infra GO¬ 
SS 

95. Rouvier B H 

96. NY—RuIkI Bros v. Humont 

Coal & lie Co. 182 NYS 201, 111 
Misc 658. revtist'd on othi r 
grounds 192 NYS 705. 200 App 
Div 1.15, dismissal of dtmed 

135 N13 912, 233 NYS. 618 

97. Ariz—Territory v Richardson, 
76 P 456, 457, 8 Ariz 336 

Cal—Kiipp V Curtis, 11 879, 71 

Cal 62 

Mo — Kicc V Wade. Ill S W 5 91, 
59 5. 131 Mo App 338. 

50 C J p 373 note 23. 

“Private right of way,” as easement 

US—I'anhandle Eastern TMpc Bim* 
Co V. State Hlgh\\a> Coininif hion 
of Kansas, Kan, 55 S Ct 563, 565, 
294 US. 103, 79 BEd 1090 

50 C J p .172 note 5 [cj 

98. Ga — Wells v. State, 126 S E 856, 
33 GaApp 426 

99. Cal —Kripp v Curtis, 11 I* 879, 
71 Cal 62 

1. Kan —Roxana I*etroleum Corpo¬ 
ral ion v Jur\is, 273 P 661, 666, 
127 Kan 365 

Kv—Mammoth Cave Nat Park Ass’n 
V Slate Highway Commis.*iion, 88 
SW2d 931, 934. 261 Kv 769 

Mich —Bavey v Graessle, 224 N.W 
436, 437, 245 Mkh 681. 64 ABR 
1477 

N.H —Hoban v Bucklin, 184 A. 362, 
88 N H 73, modified on other 
grounds 186 A. 8, 88 N H 73 

N.Y.—Niesas v. Spencer, 211 N.Y S. 
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3, 4 213 App Div 476—PolhamiiM 

v Hines, 218 N.Y.S. 401, 405, 128 
Mise 299 

()i -Ke^'ier.son v. California-Ortgon 
Power (\>. 221 1' 826 828. 

54 CJ p 824 notes 15-19. 

Other definition 

A prixate w.iv, which is an in- 
cotpoieal hereditament of that t lass 
of easements, in whuh a ptarl n ular 
person, or particuKar dc'scription of 
pel sons, have an interest and a right, 
although .another peison is the owner 
of the lee of the land, in which it is 
claimed—Wild v. Dicg. 43 Ind 455, 
•158 13 Am SR. 399—54 CJ p 825 

note 27 

Easement or incorporeal heredita¬ 
ment 

N J —Stuyvesant v. Wtiodruff, 21 N 
J Baw 133. 136. 47 Am D 156. 
Incorporeal right 

l*a —W arren Borough v. I’lcasant 
Bridge Co, 16 Pa.Co. 44. 45 

2. Ala—McGliee v. Wilson, 20 So 
619, 111 Ala 615, 620, 56 Am.S R 
72 

Or—Shaw v. IToflUt. 109 P 584, 57 
Oi 192, 203, AnnCasl913A 63. 

3. Mass —Bodfish v. Bodflsh, 105 
Mass H7, .119 

Neb—Cass County v. Chicago, etc, 
R Co, 41 N W 246, 25 Neb 348, 
353, 2 BR.A. 188. 

Nil—Hoban v. Bccklln, 184 A 362, 
88 N H 73, modified on other 
grounds 186 A. 8, 88 N H. 73—Jean 
v. Arseneault, 153 A. 819, 85 N.H. 
72. 

4. N J.—^Whalen v. Manchester Land 
Co.. 47 A. 443. 65 N.J.Law 206. 
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name for a continuous easement ;•*' and is an ease¬ 
ment the existence of which appears from the 
construction or condition of one of the tenements, 
so as to be capable of being seen or known on in¬ 
spection.® However, to constitute an apparent 
easement it is not nccessar\ that it be one which 
shall necessarily he seen , hut it is sufiicient that it 
may be seen or known on inspection by one ordi¬ 
narily conversant with the subject " 

*'Nonapparcnt** casement is another name for a 
discontinuous or noncontinuous easement ® 

c. Continuous and Discontinuous or Noncontin¬ 
uous Easements 

Easements are also classified as continuous, those 
of which the enjoyment may be continued without the 
necessity of any interference by man, and as discon> 
tinuous or noncontinuous, those the enjoyment of which 
can be had only by the interference of man 

Another classification of easements is as contin¬ 


uous, sometimes called “apparent,” and as discon¬ 
tinuous or noncontinuous, sometimes called “non- 
apparenl.”^^ 

A continuous casement is one of which the en¬ 
joyment may be continued without the necessity 
of any interference by man.^® It depends on some 
artificial structure on, or natural formation of, the 
servient tenenitrU, obvious and permanent, which 
constitutes the casement or is the means of enjoy¬ 
ing it ” 

A discontinuous easement, or as otherwise called 
“noncontinuous easement,” is one the enjoyment 
of which can be had only by the interference of 
man one to the enjoyment of w'hich the act of 
the parly entitled thereto is essential a nonap- 
parent casement, or one which has no means spe¬ 
cially constructed or appropriate to its enjoyment, 
one that is enjoyed at intervals, leaving between 


N Y —L.imprnan v. Milk^, 21 NT fiOS 
Tex—est \ Piobst Civ \pp 251 
S W 2.SS reversed on other 
ICrounds, ("om App . 6 S AV 2d 06 

5. N A'—T^ampman v Milks, J1 N Y 

505. 515—Outeibridge v I’help.s 45 
N Y Super 555, 570, 5S Hew Pi 

77 

“Continuous ea.sement,” see infra 
subdivision o of this section 

6. Kan—Van Sandt v. Rovsler, 8.S 
P2d 598. 702 148 Kan Pi5 citing 

Ckirpns Jnrls. 

Miih—Pubsci V Uanguetle. 257 N 
W. 845, 269 Mich .188 
N .T—Richardson v Tnlmint lonal 
Poll«r^ Co, 43 A 692 62 N ,J Law 
248—Pelters \ HiiniphrtAs, 18 
N.JEq 260 

Easements held apparent 

(1) Plain or sew<*r — Fetters v 
Humphreys, siipm 

(2) Overhanging roof—J'Vtli rs v 
Humphreys, supra 

(3) Pipe for conveying wattr — 
Fetleis \ Humphreys supia 

(4) The bed of a running stream 
--Fetters v Humphreys, supra 

Apimrent servitude, as defined by 
statute, is one which is indicated 
and which is continually In sight bv 
«*xfernal signs which reveal the use 
and benefit of the same—Central 
Cambalache v Martinez, C C A Puer¬ 
to Rico, 82 F 2d 37. 41 

7. N J — Larsen v. Peterson, 30 A 
1094. 53 N J Eq. 88. 

19 C J p 869 note 86 

8 . NY — Lampman v Milks, 21 N Y 
505, 515—Outerbridge v I*helps, 45 
N Y Super 565, 670. 

•Discontinuous” or "noncontinuous” 
easement sc e infra subdivision c 
of this section. 


9. N Y —Lampman v Milks, 21 N 
Y 505, 515 

Servitudes are likewise classlfled 

as conlinuous and discontinuous at- 
c ending to the Ci\il Code of France 
N Y —Lampman v Milks, supra 
Oi -German Sav , etc. Sot v Gor¬ 
don. 102 P 736, 54 Or 147, 151, 26 
L It \ N S 331 

Utah —Fay till r v North, 83 I* 742, 
30 Utah 150 6 L R A ,N S , 110 

10. Mich— PijIksc r \ Ranguette, 257 
N W 84 5 269 Mich 388 

N Y —Caulfield v Lohenstine 205 N 
YS 150. 152. 12.1 Mist 285 
19 C T p 869 note 89 
Easement held continuous 
\(1) Easemc^nt for the lateral sup¬ 
port of a wmII —SI arret I v Randier, 
165 NW 216, 181 Iowa 70.5, I. H A 
1916R 528 

(2) OlhcT easements held eont mu¬ 
cus see 19 C .1 p 869 note 89 [c] 
Continuous servitude is one the 
use of whu.h IS or may be unintc r- 
rupied, without the intervention of 
any human ac t 

US Central Cambalache, CCA 
Puerto Rico, 82 F 2d 37. 41 
Or —German Sav, etc . Soc v Gor¬ 
don. 102 T' 736. 738, 51 Or 117, 26 
L R A .N S , 331 
13 CJ p 208 note 95 [aj 

11. NJ—Fe^tters v llumphrejs, 18 
N J Eq 260 

“Test of continuonsnesB is that 
there she>uld be an alteration in th(‘ 
qua1it\ or ‘disposition’ of the* ten¬ 
ement, which IS intended to be, and 
IS in Its natuie permanent, and gives 
the tenement peculiar qualities, and 
results in making one part depend¬ 
ent in a measure upon the other ”~ 
Larsen v Petersen, 30 A. 1094. 1097, 
53 N.JEq 88—19 C.J p 869 note 
89 [b]. 


“If thers is a permanent adapta¬ 
tion of the two tenements to the c x- 

ci (ise of the* easement, it is coii- 
linuous ’—Kelly v Nagle, 132 A 587 
.591, L50 Md 12.5. 

Bathroom, supported by beams 
roBtinif on ndjoinlngr wall, creates 
continuous apparent servitude — 
Greco v Fngerio, 3 La App 649 

12. Mich—Rubser V Ranguette, 257 
N AV 845, 269 Mich 388 

N.I—Toothe V Rryce, 25 A 182, 190, 
50 N.) Eq 589. 5 Dick 589 
N Y -- Lanipm.in v Milks, 21 NY 
505—(\aiiin<‘ld V laihcnstine, 205 
NYS 150, 152, 123 Misc 285 
R1—Prc>vidf‘ncc‘ Tool Co v Corliss 
Slc.im Engine Co., 9 RI 564, 571 
19 ('.I 1» 8(>9 note 90 

Biffht of way is a di.se ontinu- 
oiis or noncontinuous easement be¬ 
cause to Its use the act of nirin is 
essenti.il at c*ac h time of its en- 
jov rnenl since it can lie enjoyed only 
by .utual use by the party 
N A —C.iulfield V Lohenstine, 205 N 
A" S L50, 152. 123 Mlsc 285 
Rl —Providence* Tool Co. v Coi- 
liss SUam Engine Co, 9 RI 561 
VI—D. e y King, 59 A 839, 841, 77 
VI 210 68 LRA 860. 

19 C.I p 869 note 93 [b] (1) fc] 

Discontinnons servitude is one the 

in torment of which can be had by 
tb(» inlerferenc*e of man 
U ,s—Central Cambalache v Mar¬ 
tinez C C A Puerto Rico, 82 F 2d 
37. 41 

Or—German Sav, etc, Soc v Gor¬ 
don. 102 V 736, 738. 54 Or 147, 26 
LR.A..NS. 331 

13. Miss —Bonelli v Blakemore, 5 
So. 228, 231. 66 Miss. 136, 14 Am 
S.R 550. 
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such intervals no visible sign of its existence.^^ 

d. Affirmative and Negative Easements 

Easements are also classifled as aJTirmativef those 
which entitle the dominant owner to make active use 
of the servient estate; or as negative, those which give 
the owner of the dominant tenement the right to restrict 
general and natural rights of the owner of the servient 
tenement. Servitudes have been classified as positive 
or negative. 

Easements also are classified as affirmative or 
negative.!® 

An affirmative easement is one which entitles 
the dominant owner to make active use of the 
servient tenement, or to do some act which, in 
the absence of the casement, would be a nuisance 
or a trespass.!® 

A negative easement is a right in the owner of 
the dominant tenement to restrict the owner of 
the servient tenement, in respect of the tenement, 
in the exercise of general and natural rights of 
property.!^ A reciprocal negative easement has 
been defined as an easement passing its benefits 
and carrying its obligations to all purchasers of 
land, subject to its affirmative or negative man¬ 


28 C.J.S. 

dates.!® 

Positive or negative servitude. The term “ser¬ 
vitude” may also be said to have both a positive 
and a negative signification. A positive servitude 
IS one which obliges the owner of the servient 
estate to permit or suffer something to be done 
on his property by another. A negative servitude 
is one which does not bind the servient pro¬ 
prietor to permit something to be done on his 
property by another, but merely restrains him 
from making a certain use of his property which 
would impair the easement enjoyed by the dom¬ 
inant tenement.!® 

e. Private and Public Easements 

Easements may also be classified as private or pub¬ 
lic, accordingly as they are enjoyed by an individual or 
by the public. 

Easements may also be classified as private or 
public, accordingly as they are enjoyed by an 
individual or by the public.^® Private casements 
are independent of public easements ;2! the dis¬ 
tinguishing feature is that in case of private ease¬ 
ments there must be two distinct tenements, one 
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14. N.J—Fetters v. Humphreys. 18 
NJEq 260, 262, affirmed 19 N.J 
Eq. 471 

15. Mont—Northwestern Improve¬ 
ment Co v. Lowry, 66 P 2d 792. 
104 Mont 289, 110 A L.R. 605 

NC—Davis v. Robinson, 127 S.E 
697, 189 N.C. 589. 

16. Ohio —Kuebler v Cleveland 
Short Lines Ry., 10 Ohio N P ,N S , 
385, 391. 

Tfx—Miller v Babb. Com App.. 263 
S W. 253, reversing, Babb v. Miller, 
Civ App.. 259 S.W 177. 

19 C J p 869 note 93 

Similar dellaition 

“One which authorizes the doing 
of acts whith, if no ea.st ment exist¬ 
ed, would give rise to a right of ac¬ 
tion.”—Northwestern Improvement 
Co. v. Lowry, 66 P 2d 792, 794, 104 
Mont 289, 110 A L R 605 

17. NY.—Uihlein v. Matthews, 64 
NE 792, 793, 172 NY. 154 

Ohio —Kuebler v. Cleveland Short 
Lines Ry., 10 Ohio N.P.,N S, 385. 
391. 

Tex —Miller v. Babb, Com.App , 263 
S W. 253, reversing Babb v. Miller, 
Civ.App., 259 S.W. 177. 

19 C J P 869 note 94. 

Similar definitions 

(1) “ ‘Negative easement' is one the 

effect of which is not to authorize 
the doing of an act by the person 
entitled to the easement, but mere¬ 
ly to preclude the owner of the land 
subject to the easement from doing 
that which, if no easement existed, 
he would be entitled to do.”—North- 


W'l stern Improvement Co v Lowry. 
f»6 r2d 792, 791, 104 Mont. 289, 110 
A L R 605 

(2) “One where the owner of a 
servient estate is prohibited from do¬ 
ing something otherwise lawful up¬ 
on his estate, because It will aflect 
the dominant estate”—Davis v Rob¬ 
inson, 127 SE 697. 702, 189 NC 589, 
quoting Black L D. 

Negative easement is created 
wheie the owner of a building con¬ 
veys throe Inches of land to an nd- 
joming owner, with the right to use 
his party wall, in consideration of a 
ocivenant by the grantee, stipulatf'd 
to run with the land, that he will not 
during a specified lime use the build¬ 
ing to be erected for a saloon — 
Uihlein V. Matthews, 64 N E. 792, 793, 
172 NY 154. 

Bestrictions 

(1) A restrictive covenant, as ap¬ 
plied to land, creates an “easement” 
negative in character when the own¬ 
er of the servient tenement is re¬ 
stricted in the exercise of the nat- 
uial rights of properly by the exist¬ 
ence of the e.isement—IVrpall v. 
Gload, 190 NYS 417, 421, 116 Misc 
571. 

(2) Restrictions as to the cost and 
situation of buildings that may be 
built on house lots if established are 
negative easements in the land of 
the owner of the lots—Ham v Mas- 
sasoit Real Estate Co., 107 A. 205, 
42 R.I. 293. 6 A.L.R. 440 

(3) A restrictive covenant in a 
lease Is, in effect, a “negative ease¬ 
ment,'* as distinguished from that 
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class of easements which compels 
the owner to suffer something to be 
clone on his property by another — 
South Buffalo Stores v. W T. Grant 
Co., 274 NY.S 649, 153 Misc 7b. 

18. Mich —Sanborn v. McLean, 206 
NW 496, 497, 233 Mich. 227, 60 
ALR. 1212 
.53 CJ p 54 8 note 63 

18. Black LD. 

Md—Row^e V Nally, 32 A. 198, 81 
Md 367. 3(i9 

£0. Black LD 

A “private easement** is defined to 
be “a privilege, service or conveni¬ 
ence which one neighlior has of an¬ 
other, by prescription, grant or nec¬ 
essary implication, without prolit.” 
—Cloveland, C., C & St. L. Ry Co v. 
Munsell, 94 Ill.App. 10, 11. 

Bight to lay gas pipe is a private 
easement It cannot be regarded as 
in the same category with roads and 
highways —Kunkel v. Bock, 18 Ohio 
CirCt.NS.. 565. 1 Ohio App 70. 

Mere right of way given a grantee 
over the grantor’s remaining lands is 
a private easement and not a quasi- 
public road —State v. Haynie, 84 S- 
E 385, 169 NC 277. 

As private property 

Private easements In street ap¬ 
purtenant to lot abutting on street 
are private property.—Fitzgerald v. 
Smith, 271 P. 607, 94 Cal.App. 480. 

81. N.Y.—In re School Site on Ave¬ 
nue M, Borough of Brooklyn, City 
of New York, 219 N.T.S. 545, 128 
Misc. 526. 
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dominant and the other servient, 22 whereas, pub¬ 
lic easements on the other hand are in gross, and 
in this class of easements there is no dominant 
tenement, as announced infra § 4. 

f. Profits a Prendre 

A right to profits a prendre is a right to take a part 
of the soil or product of the land of another. It Is dis¬ 
tinguishable from a pure easement; Is assignable or 
inheritable. If in gross; passes with the estate in con¬ 
nection with which it Is enjoyed, if appurtenant thereto; 
and must be created by grant or prescription. 

The right to profits, denominated profits a 
prendre, consists of a right to take a part of the 
soil or product of the land of another, in which 
there is a supposablc value ;23 the right of taking 
soil, gravel, minerals, and the like from the land 
of anolher.24 The underlying principle of the 
right IS that it carries the right of entry and the 


right to remove and take from the land the des¬ 
ignated product or profit, 25 and gives a right en¬ 
forceable against others.^® 

The right is in the nature of an easement, and 
It is often called an easement ,27 but it is more 
than an casemcnt.28 It is an interest or an es¬ 
tate in the land itself2® as distinguished from a 
mere personal obligation of the owner of the 
realty and this is the principal feature which 
distinguishes it from a pure easement,31 which is 
a right or interest without profit in the land con¬ 
stituting the servient tenement, as stated supra § 
1. Another distinguishing feature, according to 
some decisions, is that it may exist without a 
dominant tenement,32 whereas, the general rule 
is that to constitute an easement there must be 
both a dominant and servient estate, as announced 
supra § 2 c. 


22. Md—Maryland & P. R Co. v. 
Silver, 73 A 2!)7, 300. llo Md 510 

Necessity of dominant and ser\ i€‘nt 
tenements generally see supra § 
1 c. 

23. Ala.—Kennedy Stave & Cooper¬ 
age Co. V. Sloss-Shefn* Id Steel & 
Iron Co., 34 So. 372, 137 Ala 401— 
T^add V Smith, 18 So 195, 107 Ala 
506. 

.Vrk—State v. Mallory, 83 S W. 955, 
958, 73 Ark. 236, 67 L. R A 773, 3 
Ann Cas 852 

Cal—Richfield Oil Co of California 
V Hercult^s Gasoline Co, 297 P. 
73, 75, 112 Cal App 431 
Iowa—Walker v Dwelle, 175 NW 

957, 959, 187 Iowa 1384 

Ky.—Willis V. Royd, 7 S W.2d 216, 
218, 224 Ky. 732, citing Corpus 

Juris. 

NY — Nellis V. Munson, 15 NK 739, 
108 NY 463, 13 N Y St 825 
Or—Bingham v. Salene, 14 P 523, 
524, 15 Or 208, 3 Am S R 152 
Tex—^Xray Gas Co. v. Bone Star Gas 
Co., Civ App. 139 SW2d 142, 147. 
Vt—Payne v Sheets, 55 A. 656, 659, 
75 Vt 335 

19 CJ p 870 note 99. 

“Some right growing out of the 
soil.”—St Helen Shooting Club v. 
Mogle, 207 N W. 916, 917, 234 Mich. 
60 

‘‘Siglit of common, a right to take 
fish or game, or, in the old common 
law, the casual profits of fines, 
etc ” 

Ark—State v. Mallory, 83 S W. 955, 

958, 73 Ark. 236, 67 L.R A. 773, 3 
Ann.Cas. 852. 

Pa.—In re Kiri In's Estate, 11 Pa Dlst 
& Co. 585, 586—In re I^eeeh's Es¬ 
tate, 4 Pa.Dist. & Co 1, 6 
Bifflit to build bouse on another 
man’s land is not an easement or 
profit a prendre.—^Pitman v. Nicker¬ 
son. 40 N.S. 20. 


24. US —Black v Elkhorn Mining 
Co, CCMont, 49 F 549, 551, af¬ 
firmed 52 F 859. 3 CCA 312. af¬ 
firmed 16 set 1101, 163 US 445, 
41 BIM 221 

Vt —Vermont Kaolin Corporation v 
Byons, 143 A 639. 642, 101 Vt. 367 

25. Cal—Richfield Oil Co of Cali¬ 
fornia V Her< ules flasolinc Co , 297 
1» 73. 112 Cal App 431 

26. Minn—Minnesota Valley Gun 
Club V Northline Corporation, 290 
NW 222 

27. Ga—Moxley v Adams, 8 S E 2d 

525, 526, citing Corpus Juris— 

Bosworth V Nelson, 152 SE 575, 
578. 170 Ga 279, citing Corpus 
Juris. 

Iowa—Baker v Kenney, 124 N.W 
901, 903. 145 Iowa 638, 139 Am S R 
456 

19 C J p 870 note 6 
Wbeu attached to another estate, 

It IS in the nature of an easement, 

but not lechnieally so. 

Iowa—Walk«*r v Dwelle, 175 N W. 
957, 187 Iowa 1384. 

NY—^Nellis V Munson. 15 NE 739, 
740, 108 NY 453, 13 N Y St 82,5 

28. Ga.—Moxley v Adams, 8 S E 
2d 525. .526. citing Corpus Juris — 
Bosworth V. Nelson, 152 S E .57.5, 
578, 170 Ga. 279, citing Corpus Ju- 
ris. 

29. U S —Black v- Elkhorn Mining 
Co. CCMont. 49 F 549, 551, af¬ 
firmed 52 F 859, 3 CCA 312, af¬ 
firmed 16 set 1101, 163 US 445, 
41 L.Ed 221 

Cal—Richfield Oil Co of California 
V. Hercules Gasoline Co, 297 I* 
73, 112 Cal App 431 

NJ—Hopper v Herring, 67 A 714, 
75 N J Law 212. 

N Y.—Post V. Pearsall, 22 Wend 
425. 

I 19 C.J. p 870 note 1. 
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N Y —Saratoga State Waters Cor- 
poration v I'ralt, 125 NE 834, 227 
NY. 429, reversing 172 N Y.S 40. 
184 App Div 561, motion denied 
172 NYS 917. 186 App Div 933 
Okl—Rich V Doneghey, 177 P. 86, 
71 Okl 204 

30. C.il—Richfield Oil Co of Cali- 
foinia V Hc*i( ules Gasoline Co , 297 
P. 73. 112 Cal App 431 

31. Cal—Richfield Oil Co of Cali¬ 
fornia V Heicules Gasoline Co, 
supra 

Ga—liosworth v Nelson, 152 SE 
575, 578, 170 Ga 279, citing Cor¬ 
pus Juris. 

NY—Saratoga State Waters Cor¬ 
poration V I’ratt. 125 NE 834, 227 
N.Y 429 revc'Psing, 172 N Y.S 
40, 184 App Div .561, motion denied 
172 N Y.S 917, 186 App Div 933— 
Huntington v Asher, 96 N Y 604, 
48 Am R 652—Mathews Slate Co 
of New York v Advance Industrial 
Supply Co . 172 NYS 830, 185 

App Div 74—Post V. Pearsall, 22 
Wend 425, 4 33 

Vt—J’ayno v Sheets. 55 A. 656, 659, 
75 VI 335 

19 C.I p 870 note 1. 

32. Ga—Bosworth v Nelson, 152 S. 

E 575, 578, 170 Ga 279, citing 

Corpus Juris. 

NY—Pierce v. Keator, 70 N Y 419, 
422, 26 Am R. 612 
If it halougs to individual, dls- 
tiuot from any ownership of other 
lands. It takes the character of an 
interest or estate in the land itself, 
rather than that of a proper ease¬ 
ment in or out of the same. 

Iowa—Walker v Dwelle, 175 NW 
957, 187 Iowa 1384. 

NC.—Council V. Sanderlln, 111 S.E 
I 365, 183 N.C. 253, 32 A.L R. 1527. 
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Nevertheless, the right to profits a prendre may 
be attached to a dominant estate as an appur¬ 
tenance,33 as where it is coupled with a convey¬ 
ance of title to some interest in the land of the 
grantor, and in such a case is in the nature of an 
easement appurtenant.34 

Particulqr rights The right to enter on the 
land of another for any of the following purposes 
has been held to be a profit a prendre To cut 
grass ;35 to depasture the land;36 to dig gravel 
to keep a mill in repair ,37 to take fish in an un- 
navigable stream ,33 to mine metals generally ;33 
to explore for and take oil or gas,^® to search 
for and dig coal,"*^ to shoot over the land and 
take game or wild fowl;^3 to take away drifting 
sand from the beach,^3 or seawood thrown on 


the shore to take drift wood;^® to take ice;^® 
to take iron ore from the land;^7 and to take tim¬ 
ber from the landJ* 

The right to enter on another’s land and take 
water for domestic purposes from any natural 
fountain is not a profit a prendre,^® but merely 
an easement On the other hand, the right to 
water artificially produced as by means of cis¬ 
terns or wells would seem to be an interest in the 
land or a right to a profit a prendre.®^ 

Assignable or inheritable. If a profit a prendre 
is in gross, that is a profit which is held by one 
independently of his ownership of other land,^‘3 
it IS treated as an estate or interest in land which 
may be assignable or inheritable if granted in 
fee.*'*3 So, also, a right of profit a prendre, if 


33. N Y —Huntington v Asher, 96 i 
N Y 604. 48 Am R 652 

34. Ala —Kennedy Stave & Cooper¬ 
age Co. V Sloss-Sheffleld Steel I 
Iron Co , 34 So 372, 373, 137 Ala 
401. 

Iowa.—Walker v Dwelle, 175 NW 
957. 187 Iowa 1384 

NY—Huntington v Ashe'r, 96 N Y 
604. 48 Am R 652 

NC—Council V Sanderlin, 111 SK 
365, 183 NC 253, 32 A.L. R 1527 
19 C J P 871 note 26 

35. Iowa—Baker v Kennev, 124 N 
W 901, 145 Iowa 638. 643, 139 Am 
SR 4 56 

36. Iowa—Baker v, Kenney, supra 

37. Iowa—W ilker v D^\<‘lle, 175 N 
W 957, 187 Iowa 1 184 

N J —Hopper v Herring 67 A. 714, 
75 N J L.aw 212 

38. Ga—Bosworth v Neli on, 152 S 
K 575. 170 Ga 279 

N J —Albright v Su.ssex County 

Ijake & I’ark Commi‘?siiin 57 A 
398, 399, 71 N J Law 30.1. 108 Am 
SR 749, 69 LRA 768, 2 Ann Cas 
48, alHrmed 59 A 146, 71 N J Law 
309, 69 LRA 768 
19 C J p 870 note 11 

39. Vt—Vermont Kaolin Corpora¬ 
tion V L>ons, 143 A 639, 101 Vt 
367. 

19 CJ p 870 note 12 

Contract granting* right to prospect 
for minerals, and granting option to 
purchase premises for the purpose 
of carrying on mining operations, re¬ 
corded like a deed to real estate is 
insiiflit lent to create a prc»fit a pren¬ 
dre to take minerals—Vermont Kao¬ 
lin (Corporation v Lyons, supra 

43. ITS—Marrs v (''ity of Oxford. 
DC Kan . 24 F 2d 541. affirmed. C C 
A. 32 F2d 134. 67 ALR 1336. 
certiorari denied Ramsey v City 
of Oxford. 50 S Ct 24, 280 U S 563, 
74 LEd 617, and 50 S Ct. 29, 280 
U.S 573. 74 LEd 625 
Cal.—Richfield Oil Co. of California 


\ Hercules Gasoline Co, 297 P. 
73. 112 Cal App 431. 

Kan—1‘hillips v Springfi« Id Crude 
Oil ("o, 92 P 1119, 76 Kan 783 
Okl —Rich V Doneghey, 177 P 86, 
71 Okl 204 

41. Iowa—Baker v Kenney, 124 N 
W. 901. 145 Iowa 638, 643. 139 Am 
SR 456 

19 C J p 870 note 13 

42. Ark—State v Mallory, 83 SW 
95.5, 958. 73 Ark 236, 67 LRA 
77J, 3 Ann Cas 852 

Mich—St Helen Shooting Club v 
Mogle, 207 N W 915, 2.U Mich 

60 

Minn—Minnesota Valley Gun Club v 
Northline Corporation, 290 NW 
222 

N.C—Council V Sanderlin, 111 SE 
365. 183 NC 253 
19 C J p 870 note 14 

43. Ark—State v Mallory, 83 SW 
955, 958. 73 Ark 236, 67 LRA 77.’., 
3 Ann Cas 852 

44. Conn—('‘hapman v Kimball, 9 
Conn 38, 21 Am I> 707. 

19 C J p 870 note 16 

45. Cal —Yuba Consol Goldfields v 
IJiIton. 116 1’ 712, 715, 16 C'al App 
333 

46. Ma.ss—Walker Re Co v Ameri¬ 
can Steel & Wire Co, 70 N E 937, 
185 Mass 463 

N Y —Huntington v. Asher, 96 N Y 
604. 48 Am K 652 

Wis—Gadow V Hunholtz, 151 NW 
810, 160 Wis 29.1, Ann Cas 19171) 
91 

Xiease, lor a round sum, of prem¬ 
ises on the shores of a i>ond, to Im 
used for a dwelling house and other 
buildings for the ice business, and 
providing that the lessor Ita.'^es to 
tho lessee the light to cut and take 
ice from the pond, and that tlu 
lessee, in addition to the rent, shall 
deliver to the lessor as mueh ice 
as shall be required for two families 
I during the lease, annexes the right 
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to take ice to the leased premises as 
an easement or a “profit k prendre” 
— Walker lee Co v American Steel A 
Wire Co . 70 N E. 937, 939, 185 Mass 
463 

47. Iowa—Baker v Kenney, 124 N 
W 901, 145 Iowa 638. 139 Am S R 
456 

I*a—Johnstown Iron Co. v Cam¬ 
bria Iron Co, 32 Pa 241, 72 Am D 
783. 

48. Ala —Kennedy Slave & Cooper¬ 
age Co V Sloss-Sheffield Steel & 
Iron Co, 34 So 372, 373, 137 Ala 
401 

Ga—Moxley v \clams, 8 S E 2d 525 
SC—Clark v Wav. 45 SCL 621 

49. Me—Hill V Lord, 48 Me. 83. 
19 CJ p 870 note 22 

50. Me—Hill V. Lord, supra 

T*a—Zimmerman v Union Paving 
Co. 4 A 2d 319, 321. 1.J4 Pa Super 
373, citing CorpnB Juris. 

51. Iowa—Baker v Kenney, 124 N 
W 901, 145 Iowa 638, 139 Am S 11 
456. 

Me—IIill V. Lord, 48 Me. 83 

52. Minn—Minnesota Valley Gun 
Club V Northline Corporation, 29(i 
NW 222 

NY—Saratoga State Waters Coi- 
poration v Pratt. 125 N E 834. 227 
N Y 429, reversing 172 N Y S 40, 
184 AppDiv 561, motion denied 
172 NYS 917, 186 App Div 933. 

19 C J p 870 note 25 

53. Cal —Callahan v Martin, 43 1*. 
2d 788. 3 Cal.2d HO, 101 ALR. 
871 

Ga—Bosworth v. Nelson, 152 SE 
675, 579, 170 Ga. 279, citing Corpus 
Juris. 

Minn —Minnesota Valley Gun CIuli 
V Northline Corporation, 290 NW 
222 

N Y —Saratoga State Waters Cor¬ 
poration V. Pratt, 125 N E 834 
227 NY. 429, reversing 172 NYS 
40, 184 App Div 561, motion de¬ 
nied 172 N.Y.S. 917, 186 AppDiv. 
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enjoyed in connection with a certain estate, al¬ 
though not a pure easement, is appurtenant to the 
estate in connection with which it is enjoyed and 
passes with it as in the case of an casement jirop- 
er.^^ However, as in the case of pure easements, 
as explained infra § 45, where this right is ap¬ 
purtenant to an estate, it cannot be severed and 
assigned separately and where an owner con¬ 
veys part of his land, reserving therein a right 
of profit a prendre distinct from his ownershii) 
of the land retained, such right does not pass to 
the grantee where the land retained is subse¬ 
quently conveyed.-'*® 

Creation of right. Profits a prendre may®*^ and 
must®^ be created by grant or prescription; they 
are incapable of creation otherwise, such as by a 
parol agreement.®'** It has been held that the 
right must be prescribed for as incident to other 
lands for the benefit of, or in connection with, 
which thev arc to be exercisedbut the contra¬ 
ry view also has been upheld The inhabitants 
of a town cannot acquire the right to jirofits a 
prendre for themselves and their successors®- 

A custom to profits a jircndre in the land of an¬ 
other has been held uniformly to be bad,®*^ since 
the owner of the fee can be divested of his right 
only by a grant from himself, or by such enjoy¬ 


ment in another as raises the presumption of a 
previous grant ®^ 

Distinguished from lieensc. A right to profits 
a prendre is distinguishable from a license with 
respect to real properly, and where an instrument 
or agreement grants a right to take soil or other 
product of the land, even though it is called a 
license therein, it constitutes a profit a prendre.®® 

§ 4. - Easements Appurtenant and in 

Gross 

a. Easement appurtenant 
h Easement in gross 

c. Determination whether easement is 
appurtenant or m gross 

a. Easement Appurtenant 

An easement appurtenant is an Incorporeal right 
which IS attached to a superior right and passes as an 
incident thereto It inheres in the land to which it is at¬ 
tached, Is necessary to its enjoyment, cannot exist sepa¬ 
rate and apart therefrom, and passes to the heirs or as¬ 
signs of the owner of the land. 

One classification of easements is that they are 
either aiipurtcnant or in gross.®® 

An easement appurtenant, or as sometimes 
called an easement proper,®^ or easement ap¬ 
pendant,®® IS a privilege vvdiich the owner of one 


—Mathows Slate Co of Ne‘W 
York V Advanto Industrial Sup¬ 
ply Co, 172 NYS 8.10, 185 App 
Div 74 

NC--D,i\i.s V Robinson. 127 SR 
6‘)7, 189 NO 589—Council v San- 
derljn. 111 S E. 366. 183 NC 253. 
32 \ER 1527 

Pa—Vlill**! V Tjulheran Conference 
& (^anip Ass’n, 200 A 646, 651, 331 
Pa 241. eitinf' Corpus Juris. 

19 C J p 870 note 26. 

HicrUt of profit a prendre reserved 
hy ffrantor to himself .ind his heirs 
and assiprns is one in f^ross, and is to 
be reparded as an estate or interest 
in land which is inheritable if f?rant- 
ed in tee—Rosuorthe v Nelson, 152 
SE 575 j 579, 170 Ga 279 

54. N J —Hopper v. Herrinp, 67 A. 
714, 75 N J Law 212 

N y —Huntington v. Asher, 96 N.Y. 

604, 48 Am R 652 
19 C.J p 871 note 26. 

55. NY—Roe v. Strong, 14 N E 294. 
107 N y 350, 28 N Y Wkly Dig 181, 
23 NE 743, 119 NY. 310. reversing 
6 NYS. 948 

66. N.Y—Pierce v Keator, 70 NY. 
419, 26 Am R 612, afflVming 9 Hun 
532 

57. Ga—Moxley v Adams, 8 S.E.2d 
525, 526, citing Corpus Juris. 
NY—White v. Miller, 139 N Y.S. 

660. 78 Misc. 428. 

19 C J. p 871 note SO. 


Prescription is a proper method for 

the acquisition of a prolit a pn ndre 

—Hill V Lord, 4 8 Me 83—19 CJ P 

871 note 30 fal 

56. Minn—Minnesota Valley Gun 
Club V Northline Corporation, 290 
N W. 222 

NC—CoijiHil V Sanderlin, 111 SE 
365. 183 NC 253 

19 C J p 871 note 31. 

59 . nY—T a>lor v Millard, 23 NE 
376. 118 NY 244, 6 LRA 607, 

afTlrming 42 Hun 363 4 N Y St 

826 

NC—Council V Sanderlin, 111 SB. 
365, 183 N.C 253. 32 A.L.R 1627. 

19 C.7 p 871 note il |.ij 

GO. Conn—Meiwin v Wheeler, 41 
Conn 14 

19 C J. p 871 note 33. 

61. Iowa—Baker v Kenney, 124 N 
W 901, 145 Iowa 638, 645, 139 Am 
S R 450 

19 CJ p 871 note 34. 

62. Conn —Turner v Hebron, 22 A 
951, 01 Conn 175, 14 LRA 386 

19 C J. p 871 note 35 

63. NJ—Albright v Sussix County 
Lake & Park (\mimiasion, 57 A 
398, 399, 71 N J Law 303, 69 LRA. 
768, 108 Am S R 749, 2 Ann Cas 
48, affirmed 59 A 146, 71 N.J Law 
309, 69 LR.A. 708. 

19 C J p 871 note 36. 

As to right to take fish see the C. 
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J S title Fish § 6, also 26 C.J p 
601 notes 11, 12 

64 Me—Hill V Lord, 48 Me 83 
19 C.J p 871 note 36 

65. Ind—Wenger v Clay Tp. 112 
N E 402, 61 Tnd App 640 

37 C J. p 281 note 92 
Or—Bingham v Salene, 14 P 623, 
527, 15 Or. 208, 3 Am S R 152 

66 . Ky—Wells v Norlh East Coal 
Co , 72 S W.2d 745. 255 Ky 63 

NC—r>avis V Robinson, 127 SE 
697, 189 NC 589 

SC—Jirasmgton v Williams, 141 S. 
E .175. 143 SC. 223—Safety Build¬ 
ing At Lo.in Co. V Lyles, 128 S E 
724. 1.11 SC 540. 

Tex—Stiiarl v I^rabee, Civ App , 14 
S W 2d 316 

Right of way may be either an 
(.isi nient appurtenant or an ease¬ 
ment in gross 

SC—Richards v Trezvanl, 194 SE 
.126, 185 SC 489. 

Tex—Stuart v Larrnbcc, Civ App , 
II S W 2d 316, error refused. 

Utah—Bcrlolina v Prates, 57 P 2d 
346, 89 Utah 2.38 

67. Utah—Ernst v Allen. 184 P. 
827, 829. 55 Utah 272. 

68. Ill.—Traylor v. I*arkinson, 189 
N.H. 307, 355 Ill. 476—Messenger 
V Ritz, 178 N.E 38. 345 Ill 4.33 

SC—Brasington v Williams, 141 S. 
E. 376, 143 SC. 223—Safety Build- 
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tenement has the right to enjoy in respect to that 
tenement, in or over the tenement of another per¬ 
son.®® It is an incorporeal right which, as the 
term implies, is attached to and belongs to some 
greater or superior right; something annexed to 
another thing more worthy, which passes as in¬ 
cident to it.70 An casement appurtenant iiihercs 
in the land, concerns the premises, and is neces¬ 
sary to the enjoyment thcreof.'^i It is incapable 
of existence separate and apart from the particu¬ 
lar messuage or land to which it is annexed, there 
being nothing for it to act on.^^ js in the na¬ 
ture of a covenant running with the land, at¬ 
taches to the land to which it is appurtenant, and 
passes to the heirs or assigns of the owner of t'le 
land,"^® such as by a conveyance or devise of the 
dominant estate, as explained infra § 46. 

To constitute an easement appurtenant, as in 
the case of easements in general, as explained su¬ 
pra § 1 c, there must be a dominant and a servient 


tenement,74 and it can become legally attached to 
the dominant estate only by unity of title in the 
same person to both the dominant estate and the 
easement claimed,'^^ but it is not essential that the 
land of the servient tenement be adjacent to the 
land of the dominant tenement.*^® 

Under statutory provision a thing sometimes is 
deemed to be appurtenant to land when it is by 
right used with the land for its benefit.'^^ 

b. Easement in Gross 

An easement in gross is a mere personal Interest In 
or right to use another’s land, without being exercised in 
connection with the occupancy of the land. It differs 
from an easement appurtenant in that it does not re> 
quire a dominant tenement. Ordinarily, It is not assigna¬ 
ble or inheritable. 

Under the rule that there can be no casement 
without a distinct dominant tenement, it is said 
that there can, in strictness, be no such thing as 
an easement in gross However, there is a class 


Ing & Loan Co v. Lyles. 128 S E 
724, 131 SC. 640 

69. Utah—Ernst v Allen, 184 P 
827. 82<>. 55 Utah 272 

70. Ill—Waller v. Hildebrechl, 128 
NE 807. 809, 296 III 116 

Mich —MeCllntic-Marshall Co. v. 

Ford Motor Co. 236 NW 792, 796, 
254 Mich 305. 72 A L R 807. citingr 
Corpna JwtiM —Smith v Dennedy, 
194 NW 998, 999, 224 Mich 378, 
quoting: Corpus Juris. 

NC—Davis V Robinson, 127 S.E. €97, 
702, 189 NC. 589. 

RI—Cadwalader v Bailey, 23 A 20, 
17 R I 495. 14 LRA 300. 

Tex—Xray Gas Co v Lone Star Gas 
Co, CivApp., 139 SW2d 142 150 

71. Mich — Smith v. Dennedy, 194 N 
W 99S. 999, 224 Mich 378, quoting 

Corpus Juris. 

Okl.—Calterall v Pulis. 278 P. 292. 
137 Okl 86. 

SC—Brasington v Williams, 141 S. 
E 375. 143 S C 223—Safety Build¬ 
ing & Loan Co v Lyles, 128 S E. 
724, 131 SC 540 

Tex —St uart v Larrabee, Civ.App , 
14 SW2d 316 
19 C J p K65 note 34 

Easemeut for beneflt of grautee’s 
estate Is appurtenant —Plattsburg 
Gas & Electric Co. v Miller, 206 N 
T S. 42, 44, citing Corpus Juris, and 
123 Misc. 651, reversed on other 
grounds 207 N.Y S 335. 211 App Div. 
623. 

Basemants created for speclflo use 
of lands for wliioh they are provid¬ 
ed become appurtenances of domi¬ 
nant estates —Lauderbach-Zerby Co 
V Lewis. 129 A 83, 283 Pa 260 — 
Held V McBride. 3 Pa Super. 155. 

72. D.C—Branan v Wlmsatt, 298 P 
833, 54 App D.C. 874, certiorari de¬ 


nied 44 set 639. 265 US 591. 68 
LEd 1195 

Ill—Waller v HUdebrecht. 128 NE 
807, 295 111 116 

Mich —McClintic-Marshall Co v 

Ford Motor Co , 236 N W 792, 796. 
254 Mich 305, citing Corpus Juris 
—Smith V Dennedy, 194 NW 9'»S, 
999, 224 Mich 378, quoting Cor- 
pus Juris. 

R I —Cadwalader v Bailey, 23 A 20, 
17 R I 496. 14 LRA 300 

W Va —United Fuel Gas Co v 
Moles. 11 S E 2d 369 

Easemeut appurtenaut to lots can 

not be acquired when there is no use 

In connection with such lots—Hare 

V Craig. 276 P. 336. 206 Cal 75.1 

73. Ill—Traylor v. Parkinson. 189 
N E 307, 356 Ill 476—Me ssenger v. 
Ritz, 178 NE 38, 345 Ill 433 

Ky—Thomas v Brooks, 221 SW 
542, 188 Ky 263 

Me—Davis v Briggs, 105 A. 128, 129, 
117 Me 636 

Md —Greenwalt v. McCardell, 12 A. 
2d 522, 178 Md 132. 

Mich—First Nat Trust & Savings 
Bank v. Smith, 280 N W 57, 284 
Mich 579, 116 ALR 1074—Smith 
V Dennedy, 194 N W. 998. 999. 

224 Mich. 378, quoting Corpus Jn- 
rls. 

Mo —Downey v. Sklpbar, App.. 261 
SW 697 

N Y —Plattsburg Gas & Electric Co 
V. Miller, 206 N Y S. 42. 123 Misc 
651, reversed on other grounds 207 
NYS 336, 211 AppDiv 623—Ru- 
bel Bros v. Dumont Coal & Ice 
Co, 182 N.Y S 204, 111 Misc 658, 
reversed on other grounds 192 N. 
Y.S. 705, 200 App Div 136, dis¬ 

missal of appeal denied 135 N.E 
942. 238 NY 618. 
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Pa —Held v McBride. 3 Pa Super 
155 

Tcnn —Goetz v Knoxville Power & 
Light Co. 290 SW 409, 154 Tenn 
645 

WVa—United Fuel Gas Co v. 

Moles, 11 SE2d 369 
19 C J p 866 note 36. 

Basements and servitudes are not 
perst>nal, but are accessory to, and 
run with, the land, the first with the 
dominant tenement and the second 
with the servient tenement —Dawson 
V Mc'Kinnon. 286 NW 2.58, 226 Iowa 
756 

74. Ky—Wells v North East Coal 
Co. 72 SW2d 745, 255 Ky 63 

Utah—Ernst v Allen, 184 P 827. 
829. 56 Utah 272. 

75. 111.—^Waller v Hildebrecht, 128 
NE 807. 295 Ill 116. 

76. Mont—Northwestern Improve¬ 

ment Co V Lowry, 66 P 2d 792, 
794, 104 Mont 289, 110 ALR. 

605 

Contiguity of dominant and servient 
estates as not essential in general 
see supra § 1 c 

77. U S —Parsons v Clarke, CCA 
Cal , 24 F 2d 338. 

Cal —Corea v. Higuera, 96 P 882, 
153 Cal 451, 17 L.R A..N S . 1018 
19 C J P 866 note 37. 

78. Cal —Eastman v Piper. 229 P 
1002, 68 Cal.App. 554 

NY—Welgol^ V. Bates, 258 N.Y.S. 
695. 697. 144 Misc 395, quoting 

Corpus Juris. 

19 C.J. p 866 note 49. 

.Servitude cannot exist in gross# 
but must be appurtenant to other 
benefited property.—Marra v. ABtna 
Const. Co.. Cal., 101 P.2d 490. 
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of rights which one may have in another’s land 
without their being exercised in connection with 
the occupancy of other lands, and they are there¬ 
fore called rights or easements in gross and 
in such cases the burden rests on one piece of 
land in favor of a person or an individual.**^ An 
easement in gross, therefore, is not appurtenant 
to any estate in the land, but is a mere personal 
interest in or right to use the land of another.*^ 
The principal distinction between an easement 
proper, that is an easement appurtenant, and a 
right in gross is found in the fact that in the first 
there is and in the second there is not a dominant 
tenement.*^ According to the weight of authority 
an easement in gross cannot extend beyond the 
life of the grantee ;*•** unlike easements appur¬ 
tenant, an easement in gross is personal and or¬ 
dinarily cannot be assigned or transmitted by 


descent,®^ and it has been held that it cannot be 
made assignable or inheritable by any terms in 
the grant creating it.®^ It has been said to be so 
exclusively personal that the owner cannot take 
another in company with him.*® 

However, as shown supra § 3 f, there can be 
no doubt of the power to create in favor of one 
person by apt language an assignable and inher¬ 
itable right to use for profit the land of another 
who grants such right by apt language in a deed 
or consents to it in a reservation; and such right 
need not be created or reserved as appurtenant 
to other property. Moreover, in some states it is 
held that a right in the nature of an easement 
proper, in other words, one which has not the 
elements of a profit a prendre, may be created 
in gross so as to be assignable or inheritable,*'^ 


79. Mass —Baseball Pub Co v. 
Bruton, 18 N E 2d 362, 302 Mass 
54. 119 ABR 1518. 

Mich—Smith v. Dcnnedy, 194 NW 
998. 999, 224 Mich 378, quoting 

Corpus JtirlB. 

N.Y—Saratoga State Waters Corpo¬ 
ration V Pratt, 125 NE 834. 227 
NY. 429. reversing 172 NTS 40, 
184 App T)iv. 661, motion denied 
172 NYS 917, 186 App DIv 933 

80. (la—Stovall v. Coggins dranitc 
Co, 42 SE 723, 116 Ca 376. 

Ill —Willoughby v. Lawrence, 4 N E 
356. 116 111 11, 56 AmR 758. 

19 C.J p 866 note 61 

81. NY—Weigold v Bate.s, 258 N. 
YS 695. 144 Misc 395 

NC—Davis v. Robinson, 127 SE 
697, 702, 189 NC 589 
R1 —Chase V. Cram, 97 A. 481, 39 
R1 83. L.RA1918E 444—Cad- 

walader v Bailey, 23 A 20, 17 R I 
495. 14 LRA 300. 

SC—Brasington v Williams, 141 
SE 375. 143 SC 223 
Utah —Ernst v Allen, 184 P. 827. 
829. 66 Utah 272. 

**Xt is attached to and vests In the 
person to uhom it is granted"— 
Stuart V. Larrabee, Tex Civ App , 14 
S.W 2d 316, 319. 

Matters of personal convenience 

A statute providing that servitude 
comprising merely personal right ex¬ 
pires with the owner relates to such 
rig,hts as usufruct, use, and habita¬ 
tion, and to such concessions as from 
their nature are matters of mere 
personal convenience—Ford v. Wil¬ 
liams. 179 So 298, 189 La 229. 

89. Mich.—Smith v. Dennedy, 194 N 
W. 998, 999. 224 Mich. 378, quoting 

Corpns jnriB. 

N J.—Joachim v. Belfus, 156 A. 121, 
122, 108 N.J.Eq. 622, quoting Cor- 
. pus juris, and reversing 1-62 A 
161, 107 N.J.Eq. 240, rehearing 


granted conditionally 154 A 530, 
108 N .1 Eq 199 

NY—Weigold v Bates. 258 NYS 
695. 698, 14 4 Misc 395, quoting 

Corpns J'nris. 

Utah—Ernst v Allen. 184 P. 827. 

55 Utah 272 
19 CJ p 866 note 52 

83. NJ—Joa<him v Belfus. 156 A 

121. 122, 108 NJEq 622. ciuot- 

ing Corpus Juris, and revel sing 152 
A 161, 107 N.IKq 240, rehearing 
granted conditionally 154 A 510, 
108 NJEq 199 

NC —Davis V Robinson. 127 SE 
697, 189 NC 589 

R I —Cadwalad€*r v Bailey 20 A 20, 
17 R I 495. 14 LRA 300 
S (^ —Rh hards v Trezvant, 194 S E 
326. 185 S C 489 

84. Cal —Gordon v Covina Irr Co , 

127 P. 646, 164 Cal 88—Eastman v 
Piper, 229 P 1002, 68 Cal App 

554. 

lil —Traylor v I’arkinson, 189 N E 
307, 355 Ill 476—Messenger v 

Ritz, 178 NE 38, 345 Ill. 433. 

Ky—Thomas v Brooks, 221 S W. 
542, 188 Ky 253 

Me—Davis v Briggs, 105 A 128, 
117 Me 536 

Mich—Stockdale v. Yerden, 190 N.W 
225, 220 Mich 444 

N J —Joachim v. Belfus, 156 A 121, 

122, 108 N.JEq 622, quoting Cor¬ 

pus Juris, and reversing 152 A 
161. 107 NJEq 240, rehearing 

granted conditionally 154 A 530, 
108 N J Eq. 199 

SC—Brasington v Williams, 141 S 
E 375. 143 SC 223. 

Utah—Ernst v. Allen. 184 P 827. 

55 Utah 272 
19 C J p 867 note 64. 

Servitude In gross as assignable, 
under statute, unless expressly or by 
necessary implication made personal 
to particular individual.—Callahan v. 
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Martin. 43 P 2d 788. 3 Cal 2d 110. 101 
ALR 871 

85. Cal —Eastman v. I*iper, 229 P. 
1002, 68 Cal App 554 

19 ('■J p 867 note 57 

Sight of way in gross is a mere 
personal right and is neither as¬ 
signable nor inheritable, nor can it 
be made so by any terms in the 
grant 

Cal —Ocean Shore R Co v Spring 
Valley Water Co, 262 P 53. 87 Cal 
App 188 

Ill—Waller v. Hlldebrecht, 128 NE 
807, 295 Ill. 116 

NJ—Joachim v-^ Belfus. 156 A 121. 
122, 108 NJEq 622. quoting Cor¬ 
pus Juris, and reversing 152 A 
161, 107 N .J Eq 240, rehearing 

granted conditionally 154 A 530, 
108 N J Eq 199 

St’’—Brasington v Williams, 141 S. 
E 375, 143 SC 223—Safety Build¬ 
ing & Loan Co v Lyles, 128 SB 
724. 131 SC r.40 
19 C.J p 867 note 57. 

86. RI —(^adwalader v. Bailey, 23 
A 20, 21. 17 R I 496, 14 LRA 
300 

Utah—Ernst v. Allen, 184 P 827. 55 
Utah 272 

87. I’a—Miller v. Lutheran Con¬ 
ference & Camp Ass’n, 200 A 646, 
331 Pa 211. 130 ALR 1245—Tide- 
\\at«*r I'ipe Co v Bell, 124 A 351, 
280 Pa. 104. 40 ALR 1516 

Va —City of Richmond v Richmond 
Sand & Gravel Co, 96 S.E 204. 123 
Va 1. 

19 t^J p 867 note 60 

"The distinc'tion otTtimea made 
in the cases between a fee and an 
easement is based upon the use of 
these terms as indicating the uses 
to which the land or the right may 
be devoted A fee in this sense sig¬ 
nifies the land itself, and the sum of 
all the uses to which the land may 
be devoted, while an easement or in- 
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but that if it is assigned to two or more, it must 
be used or exercised as an entirety In accord¬ 
ance with this view, it has been held that ways 
in gross may be created or may accrue in various 
forms to one, his heirs and assigns,^** and that a 
grant of the right to take water from a stream, 
spring, or well for family use or any other pur¬ 
pose in terms U) a person, his heirs and assigns 
forever, is an easement in gross which is assign¬ 
able, inheritable, and devisable.^® 

c. Determination Whether Easement Is Appur¬ 
tenant or in Gross 

Whether an easement is appurtenant or in gross must 
be determined by a fair interpretation of the grant or 
reservation creating the easement, aided if necessary by 
the situation of the property and the surrounding cir¬ 
cumstances. 


Whether an easement is appurtenant or in gross 
is controlled mainly by the nature of the right 
and the intention of the parties creating it, and 
must be determined by the fair interpretation of 
the grant or reservation creating the casement, 
aided if necessary by the situation of the propt rty 
and the surrounding circumstances.^^ If it ap¬ 
pears from such a construction of the grant or 
reservation that the parties intended to create a 
right in the nature of an easement in the property 
retained for the benefit of the property granted, 
or to reserve such a right in the property granted 
for the benefit of the property retained, as the 
case may be, such right will be deemed an case¬ 
ment appurtenant, and not in gross, regardless of 
the form in which such intention is expressed 


corporeal hereditament 1«« confined to 
a limited use. Nevertheless, in so 
far as duration of the estates is 
concerned, an easement or right m 
Ifross may be perpetual and in¬ 
heritable, and transferable as a fee 
in land ’’—Atlantu* Mills v New 
York Cent R. Co, 214 N.Y.S 12.i. 
129. 126 Mi.«*e 349 

Traxisfer of easement by power 
company as not terminating ease¬ 
ment—Florida Rlue Itidge t^»lpo^a- 
tion V. Tennessee Flectrjo Power Co , 
CCA Ca , 106 F 2d 913. certiorari de¬ 
nied 60 set .S9], 309 US b(.6. 84 L. 
Ed 1013 

Xn Arkansas, the rule is stated 
that a right in gloss, whftluT an 
easement or a pnifit in land is nnt 
assignnble or inheritable if it is 
created by a grant in whuli no men¬ 
tion IS made of heirs, assigns, or 
successors, or woids of similar im¬ 
port. which show an intent to extend 
the right beyond grantee—Ft Smith 
Gas Co V Gean, .5i5 S.W 2d 63, lo6 
Ark 573—Field v Morris, 114 SW 
206. 88 Ark. 148, 152 

In New York 

(1) The rule is stated that a puie 
easement in gross is, gtiierally 
speaking, neither assignable nor in¬ 
heritable and IS personal to grantee 
—Saratoga State Waters Corporation 
V Pratt. 125 NE 834. 227 N\ 
429, reversing 172 NYS lO. 184 
App Piv 561, motion denied 172 N 
YS 917. 186 App Oiv 933—Atlantic 
Mills of Rhode Island v New York 
Cent R Co, 221 N Y.S 2()b, 221 App 
Div 386. artlrrned 162 NE 511, 
248 N Y 535—Mathews Slate Co of 
New York v Advance Industrial Sup¬ 
ply Co.. 172 NYS. 830. 832. 185 App 
l>iv. 74—Clarke v. Keating. 170 NY 
S. 187, 183 App.Div. 212—Weigold v 
Bates. 258 N Y.S. 695. 144 Misc 395 

(2) However, it has been held that 
an easement in gross may be created 
that is transferable and inheritable 


like an estate in lands—Atlantic 
Mills V New York Cent R Ct» , 214 
NYS 12 1. 126 Misc 349 — Malhtw'^ 
Slate Co of New York v Advanit 
Industrial Supply Co., supra 

88. Pa.—Miller v Lutheian Con¬ 
ference & Camp Ass'n. 200 A 616. 
331 Pa 241. 130 AER 1245 
Teclmical rules applicable to ten¬ 
ancy in common of a corpoieal her(‘- 
dilament do not apply to the control 
of easements in gloss—Miller \ 
Lutheran Conference & Camp Ass’n, 
supra 

89. Ma.ss—^White v. Crawford, 10 
Mass 183 

90. Vt —Clement v Rutland Coun¬ 
try Club, 108 A 843, 94 Vt b3 

19 CJ p 867 note 62 

91. Ga—Stovall v Coggins Granite 
Co. 42 SE 723, 724, 116 (,a J7b’ 

Ill—Messenger v Rilz, 178 NE 38 
345 Ill 433. 

Iowa —Sherwood v. Greater Mam¬ 
moth Vein Coal Co. 185 NW 27'). 
193 Iowa 3b5 

Ky—Buck Creek R Co v Haws, 69 
S\V.2d 333. 253 Ky 203 
Md —Knotts V. Summit Park Co , 
12b A 280, 146 Md 231 
Mass—Holyoke Water Power Co v 
Whiting & Co. 177 NE 568, 276 
Mass. 528 

N Y —Weigold V Bates, 258 N Y S 
695. 144 Misc 395 

Or—Bilk V Lane County, 18 P 2d 
594, 141 Or 580—Tusi v .laeoh- 
sen. 293 P. 587, 134 Or. 505, 71 
ALR 1364, rehearing denied 293 
I* 939. 134 Or 505. 71 ALU 

1364—Menstell v Johnson, 262 P 
853, 125 Or 150, 57 ALR 311, 
modified on other grounds and re¬ 
hearing denied 266 P 891, 125 Or 
150 57 ALR 311 

Pa—Lindenmuth v Safe Harbor 
Water Power Corpoiation, 163 A 
159, 161, 309 Pa 58, quoting C03> 
pns Jnzls. 


R1—Sullivan Granite Co v. Vuono 
137 A 687, 48 R I 292. 

Tex—Stuart v Larrabee, Civ App, 
14 SW2d 316, 319, quoting Corpus 
Juris, and error refused 
Va —City of Richmond v Richmond 
Sand & Gravel Co, 96 SE 201 
123 Va 1 

WVa—Post V Bailey, 159 S.E 524 
110 WVa 504 

Wi''—Spensley v Valentine, 34 Wis 
151 

19 C J p 868 note 77 

Bnhaucemeut of adjacent land 

The fact a reservation of an case¬ 
ment naturally «>perates to laihanee 
the value of adjacent land of the 
grantor is a strong circumstance to 
indi<,ite that the easement was in¬ 
tended to be appurtenant, and not 
merely personal to the grantor — 
Weigold V Bates, 258 NYS 695. 
14 1 Misc. 395 

Parties’ situation at time of grant 

tonsidered. to determine whether 
c'sement is in gro.ss or appui tenant 
to dominant estate.—Atlantic Mills 
V Nf w York Cent R Co, 214 N Y 
S 123. 126 Misc. 349 

Water right easements may lie ap- 
pui tenant «oi in gross, depending on 
words 'eating easement, concurrent 
eondilivin,s. and accompanying cir¬ 
cumstances—Holyoke Water Power 
Co V. Whiling & Co., 177 N.E. 568. 
276 Mass 528. 

92. Ill—Brunotte v. De Witt, 196 
NE 489. 360 Ill. 518— Mes.senger 
V Ritz, 178 N.E 38, 345 Ill 433 
Md — Greenwalt v. McCardell, 12 A 
2d 522. 178 Md 132— Knotts v. 

Summit Park Co, 126 A. 280, 146 
Md 334 

Minn—Lidgerding v. Zignego, 80 N 
W 360, 77 Minn 421, 77 Arn.S.R. 
677 

Mo —Bernero v. McFarland Real Es¬ 
tate Co.. 114 S.W. 631, 134 Mo App. 
290. 
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On the other hand, if it appears from such a con¬ 
struction that the parties intended to create a 
rigfht to be attached to the person to whom it was 
granted or by whom it was reserved, it will be 
deemed to be an easement in gross.An case¬ 
ment IS appurtenant to the land, if it is so in fact, 
although It is not declared to he so in the deed 
or instrument creating it and an easement, 
which in Its nature is appropriate and a useful 
adjunct of land owned by the gr.intee of the 
easement, will be declared an “easement appur¬ 
tenant,” and not “in gross,” in the absence of a 
showing that the parties intended it to be a mere 


§ 4 

personal right.®® 

The use of “heirs or assigns,” or other similar 
words, in designating the person to whom the 
right is granted or reserved, is generally held to 
create an appurtenant easement;®® but such words 
are not essential for this purpose,®^ and even the 
use of such words does not create an easement 
appurtenant, where the element of a dominant es 
tate is lacking,®^ unless such element is supplied 
by evidence of its existence ®® I'he word “appur¬ 
tenant,” IS not sufficient to evidence a puniose 
of creating an casement appurtenant when none 
existed prior to the time of the conveyance.^ 


sc—IN arson \ Matheson, 86 S.E 
lOGi 102 SC .^77 
19 C J p SG.! notr .^8 

RigrlitB held easements appurtenant 

il) lo build a private spur 

railroad (fatk.—Stovall v CoKtrins 
Granite Co, 42 SE 72‘1. 110 Ga. 

370—IS CJ p 866 note 41 

(2) to lay pip< s—Standard 

Oil Co \ Buehi, 66 A 427. 72 N J 
Eq 492—19 CJ p 866 note 42 

CO Itight to take seaweed—Phil¬ 
lips t Khodi'S, 7 M(*tc, Mas.s, 322 
—19 CJ p 866 note 43 

(4) Ri^hl to use part o1 ppanted 
land as turninf? place foi jfrantor s 
automobile—WoiKold v TJates, 258 
N Y S 095, 144 Muse. 395 

(5) Iligrht to use a private spur 
railroad track.—Cherokee Mills v 
Standard <\>tton Mills, 76 SE 373, 
138 Ga 8r)6—19 C .1 p 866 note 45 

(0) Iliifht to use a stairwaj — 
Ives \ Ednson, 158 N W 97. 191 

Muh 401—19 C.J. p 866 note 46 

(7) Right to use water 
Conn —Rissell v Grant 35 Conn 
288 

Iowa—MeCov v Chnago, etc, R 
Co, 15.5 N W. 995, 176 low'a 139 
—Holyoke AValer Power Co v 
Whiting & Co, 177 NE 568, 276 
Mass 528 

N Y —Weigold V Bate.s, 258 N.Y.S 
09,5, 14 1 Misc 395 

Wis—Spensley v. Valentine, Wis 
154 

19 C J p 866 note 48. 

Right to use Irrigation ditch as 
easement appurtenant to land see 
the CJS title ^\ale^s § 352, also 
67 C J. P 1391 note 36 
Right to use party wall as easement 
appurtenant lo land see the C J S 
title Parly Walls § 1. also 47 C J 
p 1324 note 13. 

Right to use water as appurtenant 
to land in general see the C J S 
title Waters § 217. also 67 C.J. p 
1099 note 48-p 1101 note 73. 

93. Ill —Illinois Power & Light 
Corporation v. Parks, 153 N E. 483, 
322 Ill. 313. 


NY—Claike V Keating. 170 NYS 
187, 183 App I)i\ 212 
19 C .1 |> 807 note 55 

Bights held easements in gross 

(1) Right to build a canal—Pink- 
um V Eau Claire, 51 N W 550. 81 
Wis 301 

(2) Right to boating and fishing 
privileges—Miller v Lutheran Con- 
f«‘ieiice & Camp Ass*n Pa 200 A 
046 050. 331 I’d 241 

(3) Right to cut timber.—iNnkum 

V E.1U Claiie, supra 

(4) Right to erect eleclrn light 
and l<‘lephone poles —.loaehim v 
Belfus. 156 A 121. 108 N J En 622. 
reversing 152 A 161, 107 N J Eq 240. 
rehearing granted conditionalllv 151 
A 530. 108 N J Eq 199 

(5) Right to er»*cl a signboard on 
certain lots for advertising purposes 
—Borough Bill 1‘osling Co v Lev>, 
129 NYS 740. 114 App I)iv 784. 

(6) Right to get or use w^aler. 

(''al—Goidon V Covina Irr Co, 127 

P 64 0, 104 Cal 88 

Vt —t^Iement v Rutland Country 
Club. 108 A 84 ’, 94 Vt 63 
19 C J p 868 note 68 

(7) Right to inter dead bodies — 
Wouldiidge V Smith, 147 SW 1019, 
213 Mo 190, 40 LRA.NS, 752—19 
C J p 808 note 69 

(8) Right to lay down an aqueduct 
and draw walci therefrom—Wilder 

V Wheeler. 60 N 11 351 

(9) Right lo overflow lands—Mc¬ 
Daniel V Walker, 24 S E 378, 46 S C 
43 

(10) Right to quarry stone—I’lnk- 
um v Eau Claire, 51 N W 550, 81 
Wis 301 

(11) Right lo rent chairs—Gold¬ 

man v Beach Front Realty Co, 83 
A 777, 83 N J Law 97—19 C J p 

868 note 73. 

(12) Right to transport stone over 
land.—Hoosler Stone Co v Malott, 
29 N E 412, 130 Ind. 21. 

(13) Right to use a stable yard — 
Zerbey v Allan. 64 A. 587, 215 Pa. 
383. 

19 C.J. p 868 note 75. 
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Bight to maintain sign on wall 

An instrument which purports to 
give plaintiff the exclusive right and 
privilege to maintain a sign on de¬ 
fendant's wall should be so con¬ 
strued. so far as the law permits, 
as to v**st in olaintifT the right In 
nature of an casement in gross 
whn h it puiports to give—Baseball 
Pub Co V Bruton 18 N E 2d 362, 
302 Mass 54, 119 ALR 1518 

94. Mass—Brooks v West Boston 

Gas Co, 157 N 10 362, 260 Mas.s 

407 

Or—Tusi V Jacobsen. 293 P 587, 134 
()i 505. 71 ALR 1364 rehearing 

domed 293 P 939, 134 Or 505 71 

ALR 1364 

95. Cal—Eastman v Fipei, 229 1* 
1002, (>8 Cal App 554. 

Nth—Smith V Gaibe, 121 NW 921, 
86 Neb 91, 136 Am S R. 674, 20 
Ann Cas 1209. 

96. (^ll —Eastman v Piper, 229 T* 
1002. 68 Cal App 554 

Pn —Tide-Water Pipe Co v Bell, 
124 A 351, 280 Pa 104. 40 A.L R. 
1516—Su*dler v Wain, 109 \, 643 
266 pa 361, 8 A L R 1363. 

Utah—Ernst v Allen, 181 P 827, 55 
Clah 272 
Beason for mle 

Sue h words are inconsistent with 
the pfculicir personal character of 
easement in gross which is neither 
alieii.ii>Ie or iriheritabie—E<istman 
v Piper, 229 1* 1002, 68 Cal App 

5.54 

97. Ill—Me.ssenger v Ritz, 178 N 
E 38. 315 Ill 433 

Mich—First Nat Trust & Savings 
Bank v Smith, 2S0 NW 57. 284 
Mich 579. 116 AL.R 1071 
9®. Utah—Ernst v. Allen, 184 1’ 
827. 55 Utah 272 

99. Utah—Ernst v Allen, Bupia 
If grant refers to no land t<» 
which the easement can be appur¬ 
tenant. but such land in fad exists, 
the fact of its existence may be es¬ 
tablished to give effect to the words 
used—Ernst v Allen, supra 
1. NY —Ueyman v Biggs, 119 N B 
243, 223 N.Y. 118, reversing 150 N. 
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Easement in gross not favored. As stated in 
Corpus Juris, which has been quoted and cited 
with approval, an easement in gross is not fa¬ 
vored, and an easement will never be presumed 
to be a mere personal right when it can fairly be 
construed to be appurtenant to some other estate.^ 
On the other hand, in case of doubt, a strong 
presumption exists in favor of an easement being 
appurtenant, and the courts, in construing a grant 
or reservation, will favor an easement appurten¬ 
ant over one in gross.^ 


Right of way. The rules considered above in 
this section, apply in determining whether a right 
of way IS appurtenant to the dominant estate,^ 
or whether it is an easement in gross.® In ac¬ 
cordance with the rules of interpretation, stated 
above, if it appears from a proper construction 
of the grant or reservation, in connection with 
the surrounding facts and circumstances, that it 
was the intention of the parties that the right of 
way should be an incident to the estate granted 
or reserved, it will be deemed an easement ap¬ 
purtenant;® but if it appears from such construc- 


YS. 246. 164 AppDiv. 430—Par¬ 
sons V Johnson. 68 N.T 62, 23 Am 
R 149 

9. Ala—^Virgin v. Garrett, 169 So. 
711, 233 Ala. 84. 

Cal—Elliott V. McCombs. 109 P.2d 
329, 333, citing Corpus Juirls— 

Eastman v Piper, 229 P. 1002. 68 
Cal App 654. 

Ill—Gullck V. Hamilton. 122 NE 
537, 287 Ill 367 

Ky —Buck Creek R. Co v Haws, 69 
SW2d 333. 253 Ky 203 
Mass—Jones v. Stevens, 177 NE 
91, 276 Mass 318. 76 A L R 591. 
Minn.—Bruns v Willens, 172 N W 
772, 142 Minn 473 
Mo —Engelhard! v. Gravens, 281 S W 
715. 

N Y.—Atlantic Mills of Rhode Island 
V New York Cent R Co, 223 N 
YS 206. 221 AppDIv 386. affirmed 
162 NE 514, 248 NY 535 
Pa —Llndenmuth v Safe Harbor Wa¬ 
ter Power Corporation, 163 A 159, 
161, 309 Pa 58, quoting Corpus Ju¬ 
ris. 

Tenn —Goetz v Knoxville Power A 
Eight Co. 290 S W. 409, 154 Tenn. 
545 

Tex—Stuart v Larrabee, Civ App , 
14 SW2d 316, 319, error refused, 
quoting Corpus Juris. 

WVa—Post V Bailey, 159 SE 524, 
110 WVa 504 
19 CJ. p 868 note 76. 

Basemeut for right of way will 
not be presumed to be in gross, when 
It can fairly be construed to be ap¬ 
purtenant to land 

Conn.—Blanchard v. Maxson, 80 A. 
206, 84 Conn 4 29 

Ga.—Nugent v Watkins, 52 S E 168, 
124 Ga 150 

Ill.—Messenger v. Ritz, 178 N.E 38, 
345 Ill. 433. 

Ky —Riddle v. Jones, 231 S W 503, 
191 Ky. 763. 

Ind —Lucas v. Rhodes, 94 N E 914, 
48 Ind App 211. 

Ahaeucs of words of Inheritance over- 
oome 

The fact that a right of way giv¬ 
en by a deed was intended for the 
benefit of the grantee's land, and was 
to be used in connection with its oc¬ 
cupancy, and has been so used, and is 


useless for any other purpose, will 
overcome any presumption that 
might otherwise arise from the ab¬ 
sence of the words, “heirs and as¬ 
signs," that it was intended to be 
in gross —Lidgerding v Zignego, SO 
N.W 360, 77 Minn. 421, 77 Am S R 
677. 

3. N Y.—Welgold v. Bates, 258 N Y 
S 605. 144 Misc 395 
Or—Beck v Lane County, 18 P 2d 
594, 141 Or 580 

R I —Sullivan Granite Co v Vuono, 
137 A 687. 48 RI 292—Ch.ise v 
Cram. 97 A 481. 39 RI 83 LRA 
1918E 44. modified on other grounds 
97 A. 802 

Tenn—Goetz v Knoxville Power & 
Light Co., 290 S.W. 409, 154 Tenn 
545 

Wash —Pioneer Sand & Gravel Co. 

V Seattle Construction & Dry Dock 
Co, 173 P. 508, 102 Wash 608 

Basement will be oonstrued as ap- 
purtenamt If su< h construe tion is 
consistent with nature of right cre¬ 
ated and with intent of parties — 
Sullivan Granite Co. v. Vuono, 137 
A 687, 48 R I 292. 

4L Ind —Sanxay v. Hunger, 42 Ind 
44—Ewbank v Yellow Cab Co , 149 
NE 647, 84 Ind App. 144. 

Md—Gullck V. Fisher, 48 A. 375, 92 
Md. 353 

Mkh—First Nat Trust & Savings 
Bank V Smith, 280 NW 57. 284 
Mich. 679, 116 ALR 1074—Smith 

V Dennedy, 194 N.W. 998, 224 Mich 
378. 

19 CJ. p 865 note 40. 

Way appurtenant cannot be created 
without a dominant as well as a ser¬ 
vient estate —Deregibus v Sllberman 
Furniture Co, 186 A 663, 121 Conn 
633. 105 ALR 1183. 

Blglit of lot owners to use common 
alley is appurtenance to lands —Og¬ 
den V Straus Bldg Corporation, 202 
NW 34, 187 Wis. 232. 

Bight of way by presorlption held 
appurtenant easement. 

Mich —Smith v. Dennedy, 194 N.W. 
998, 224 Mich. 378 

Minn—Stapf v. Wobbrock, 214 N.W. 
49, 171 Minn. 358. 
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5. Ill—Waller v. Hildebrecht. 128 
N.E 807. 295 Ill. 116 
Conveyance of right of way ease¬ 
ment to one who is not owner of the 

land, creates a right of way in gross 
and personal to the grantee, and not 
an appurtenant easement —^Waller v 
Hildebrecht, supra 

6. Cal—Nllson v Wahlstrom, 180 P 
358. 40 Cal App 237—Jones v Dcar- 
dorflf, 87 P 213, 215, 4 Cal App 
18 

Ky—Riddle v Jones, 231 S.W 503. 
191 Kv 763 

Mass—Dubinsky v Cama, 158 NE 
321, 261 Mass 47 

Minn—Bruns v Willems, 172 N.W 
772, 142 Minn 473 

Or—Tusi V Jacobsen, 293 P 587, 131 
Or 505, 71 ALR 1361 rehearing 
denied 293 P. 939, 134 Or 505, 71 
ALH 1364 

Pa—Tide-Water Pipe Co v. Bell 
124 A 351, 280 Pa 104. 40 ALP. 
1516—Siedler v. Wain, 109 A 643. 
266 Pa 361, 8 A.T-. K 1363—Hagtr 
V County of Payette, 1 F«> LJ 
13 

Utah—Ernst v. Allen, 184 P 827, 55 
Utah 272 

Wash—Cowan v Gladder, 206 P 923, 
120 W<i.sh 144 

Wis—Luttropp V Kilborn, 202 NW 
368, 186 Wis 217. 

19 CJ p 865 notes 40 [a] [b]. 

Among oircumatances to be con- 
Blderea “are the relation or want 
of rel.ation of the rights of wa'^ to 
the estate of the person to whom 
the grant is made, or to the other 
estate of the persop by whom they 
are reserved or excepted, and the 
necessity they will meet or the ben¬ 
efit contribute in the enjoyment of 
such estate by its owner"—Blanch¬ 
ard V. Maxson, 80 A. 206, 84 Conn. 
429. 433 

Bights of way held appurtenant 

(1) Across strip of land granted 
railway and dividing farm into two 
parts as appurtenant to farm —Sul¬ 
livan Granite Co. v. Vuono, 137 A. 
687, 48 RI. 292. 

(2) Outlet from land granted or 
retained. 

Md —Knotts V. Summit Park Co., 
126 A 280, 146 Md. 234. 
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tion that the parties intended the right of way 
to become attached to, and vested in, the person to 
whom it was granted or reserved, it will be 
deemed a right of way in gross.*^ A right of way 
is appurtenant if it is so in fact, although it is 
not so declared;* but a way appurtenant to cer¬ 
tain land cannot be extended, to be appurtenant 
to other land, except by a grant or prescription.® 
Generally, a reservation or grant of a right of 
way by a grantor who owns adjoining lands to 
which the right of way is beneficial, is appurte¬ 
nant to such premises;^® and a right of way ap¬ 
purtenant may be created for the benefit of ad¬ 
joining property without regard to the ownership 
of such property.^i However, a right of way 


§5 

may be appurtenant, although the servient estate 
is not contiguous to the dominant estate, where 
the owner of the latter estate has a right of pas¬ 
sage over the intervening land;^2 and although 
It does not appear what such owner’s rights in the 
intervening land may be.^* 

An essential feature of a right of way appur¬ 
tenant has been held to be that it must have one 
of Its termini on the land to which it is claimed 
to be appurtenant and it has been held that if 
It has neither of its termini on the premises of 
the owner and* is not appurtenant to any estate, it 
is a right of way in gross,^^ but there is authority 
to the contrary. 


II. CREATION AND EXISTENCE 


A. IN GENERAL 


§ 5. General Rule and Exceptions Thereto 

An easement ordinarily may be created only by deed 
or by prescription. 


An easement lies not in livery but in grant 
and, as generally stated, an casement may be cre¬ 
ated or passed only by deed, that is, by grant, 


Tex —Kliaa v. Horak. Civ App., 292 
S.W 288 

(3) Street laid out by landowner to 
furnish access from platted to un¬ 
platted portion of land as easement 
appurtenant to unplatted property — 
Elizabeth City v Gregory, 164 S.E. 
354 202 NO 759. 

(4) Temporary roadway along cer¬ 
tain lot to owner of another lot. his 
heirs or assigns, until completion of 
f xtension of certain street —East¬ 
man V Piper, 229 P. 1002, 68 Cal. 
App 554 

(5) Other grants or reservations 
held to create right.s of way appur¬ 
tenant see 19 C J p 865 notes 40 [a] 
[b] 

Xntent evidenced by sabseaneiLt 
deeds 

A grant of a right of way over an 
alley on a lot granted by deed should 
not be construed as a personal priv¬ 
ilege confined to the parties for whom 
it was primarily intended, where sub¬ 
sequent deeds contain provisions evi¬ 
dencing an intent to make the ease¬ 
ment appurtenant.—Stevens v. Pow¬ 
ell, 137 A. 312, 152 Md 604 

7. Conn.—Kowalski v Mather, 153 
A. 168, 112 Conn 594. 

Ind—Sanxay v Hunger, 42 Ind. 44. 
Ky —Perkins v Jones, 284 S W 1031, 
215 Ky 189. 

Mass—Nash v. Eliot Street Garage 
Co., 128 NE 10. 236 Mass. 176 
Mich.—Stockdale v. Yerden, 190 N.W. 
225. 220 Mich. 444. 

Mo—Engelhard! v. Gravens, 281 S. 
W. 715. 

N.Y,—Moore v. Day, 191 N.Y.S. 731, 
199 App.Div. 76. 


S.C —Safety Puilding & Loan Co v 
Lyles. 128 SE 724, 131 SC 540 
19 C J p 868 note 65. 

Not mentioning heirs and assigns 
Words of reservation of way in 
grantor, not mentioning heirs and as¬ 
signs must control as showing crea¬ 
tion of peisonal right not appurte¬ 
nant to land, no contrar> intent ap¬ 
pearing—Kowalski V Mather, 153 A 
168. 112 Conn 594 

8 . Minn —Lidgerding v Zignego 80 
N W. 360, 77 Minn 421, 77 Am S R 
677 

9. N H —Farmington Library Ass’n 
v Trafton, 146 A 169, 84 N H. 29 

10. Minn—Lidgerding V Zignego, 80 

NW 360, 361, 77 Minn 421. 77 

Am S R 677. 

Wis —Luttropp V Kilborn, 202 N W 
368, 186 Wis 217. 

Tex.—Stuart v Larrabee, Civ App., 
14 S.W 2d 316 

11. Mich—First Nat Trust & Sav¬ 
ings Rank v Smith, 280 N W. 57, 
284 Mich 579, 116 A L R 1074 

12. Mass—Jones v Stevens, 177 N 
E. 91, 276 Mass 318. 76 A L.R 591 

Minn—Bruns v Willems, 172 N.W 
772, 142 Minn. 473 
Test 

In determining appurtenancy of 
easement of way in favor of parcel 
of land resulting from subdivision of 
dominant land, test is a\ailability 
of way to dominant land either by 
its directly abutting or by capacity 
of reaching it over oth^r land over 
which dominant owner has right of 
passage —Phoenix Nat. Bank v U S. 
Security Trust Co, 124 A. 540, 100 
Conn. 622. 34 A.L.R 963. 
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13. Mass—Jones v Stevens, 177 N 
E 91. 276 Maas 318, 76 ALR 
591. 

14. Mo —Downey v Sklebar, App., 
261 SW 697 

N Y —Moore v Day, 191 N Y S 731, 
199 AppDiv 76 

SC—Richards v Trezvant, 194 S E. 
326. 185 SC 489—Brasinglon v. 

Williams, 141 SE 375. 382, 143 

S C 223—Safet^ Building & Loan 
Co V Lyles, 128 SE 724, 131 S. 
C 540 

Wis —Luttropp V Kilborn, 202 N.W. 
368, 186 Wis 217. 

15. NJ—Joachim v Bidfiis, 156 A 

121, 122, 108 NJEq 622. quoting 
Corpus Juris, and reversing 152 A. 
161, 107 NJEq 240. rehearing 

granted c*ondillonaiiy 154 A. 530, 
108 NJEq 199 

19 CJ p 867 note 57. 

Owner of lot ssparatad hy four 
lots from right of way c'annot claim 
it as appurtenant to his lot.—Metzger 
V Holwick, 17 Ohio Cir Ct 605. 6 
Ohio Cir Dec 794. 

16. Ky.—Thomas v. Brooks, 221 S 
W 54 2, 188 Ky. 253. 

17. Ala—Jacksonville I’ublic Serv¬ 
ice Corporation v Calhoun Water 
Co., 123 So 79, 219 Ala 616, 04 
ALR 1650—Hicks v Swift Creek 
Mill Co., 31 So 947, 133 Ala. 411, 
91 Am SR 38, 57 L R A. 72» 

Mass.—Baseball Pub Co v Bruton, 
18 N.E2d 362, 302 Mass 64, 119 A. 
LR 1518 

19 C.J. p 873 note 63. 
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reservation, or covenant, or by prescription, which 
presupposes a grant,i* and, ordinarily, it cannot 
be created by parol as explained in the C J.S. ti¬ 
tle Frauds, Statute of § 71, also 27 CJ. p 193 
note 8v3-p 195 note 2. This rule, however, is sub¬ 
ject to some exceptions, as under some circum¬ 
stances an easement may be created by operation 
of law,^^ such as by estoppel,20 by agreement, | 


’ express or implied ,21 by part performance of a 
parol agreement ;22 or by special statutory pro¬ 
ceedings providing for the acquisition of a private 
road or right of way over the lands of another ;23 
or an easement may be created or recognized by 
a judgment or decree.24 It has also been held 
that an easement, such as a right of way, may 
I be acquired by condemnation,25 or by necessi- 


18. U.S —F C Ayros Mercantile 
C*o V Union Pac R. Co, CCA 
(’’olo 16 F lid :t‘>5—Murphy v Kerr, 
C C A N M . S F 908, affirming, 
DC. 296 F 536 

Ala—Jacksonville Public Service 
Corpoiatlon v. Calhoun Water Co, 
123 So 79, 219 Ala 616, 64 ALR 
15.50 

Cal—Kastman v Piper, 229 P 1002, 
68 Cal App 554—Muzio v Erick¬ 
son, 182 P 974, 41 Cal App 413 

Conn—Stut^ck v. G C Murphy Co, 

242 A 301, 107 Conn 656 

Fla—Rurdine v Rowell, 109 So 648, 
92 Fla 375 

Oa —Hogan v Cowart, 184 S E 884, 
182 Ga 145 

Ill—IJrunotte v De Witt, 196 NE 
489 360 Ill 518—Travlor v Park¬ 
inson, 189 NE 307, 355 Ill 476— 
Roland V Walters, 178 NE 359, 
346 Ill 184—Central Tllinoi.s Coal 
Mining Co v Illinois Power Co, 
249 Ill App 199 

Iowa—Rlack v Whitacrc, 221 NW. 
825, 206 Iowa 1084 

K> —Asher v Johnson, 82 S W 300, 
301, 118 Kv 702, 26 Kv D 586 

Mas.s —Cooley v Boston & M R R, 
21 N E 2d 953, 303 Mass. 371, 122 
ADR 1166 

Mo —Gardner v Maffitt, 74 S W 2d 
604, 335 Mo. 959, 95 ADR 452— 
Kuhlman v Stewart, 221 S W 31, 
282 Mo 108—Schroer v Brooks, 224 
S W 53, 204 Mo.App. 567, trans¬ 
ferred. see. Sup., 200 S W. 1068 

Mont—Mannix v Powell County, 

243 P 568, 75 Mont 202 

NY—Smith v New York Cent R 
Co, 257 NYS 313, 235 App Div 
262—Isr.aelsky v Devine, 213 N Y 
S 589, 215 AppDiv 94, reversing 
209 N Y S 577, 124 Misc 827— 
Rohdenburg Realty Corporation v. 
Damroek Really Corporation, 3 N. 
Y S 2d 30 167 Misc 244—Rochester 
Poster Advertising Co v. Smithers, 
224 N.YS 711, 130 Mist 676. re¬ 
versed on other grounds 231 NYS 
315, 224 App Div 43.5—Perpall v. 
Gload, 190 NYS 417, 421, 116 Misc 
571 

N.C—Davis V Robinson, 127 SE 697, 
189 N C 589—Drapt*r v Conner & 
Walters Co, 121 SE 29, 187 NC 
18. 

Or—Tusi v Jacobsen, 293 P 587, 134 
Or. 505, 71 ALR. 1364, rehearing 
denied 293 P. 939, 134 Or 505, 71 
A.LR 1364. 

Pa.—Zimmerman v. Union Paving Co., 


6 A 2d 901, 335 Pa 319, reversing 
4 A 2d 319, 134 Pa Super 37.3 
R I —Ham V Massasoit Real E,state 
Co. 107 A. 205, 42 RI 293, 5 A 
DR 440. 

SC—Hrasington v. Williams, 141 S 
E 375. 143 SC 223 
Tex —Settegast v Foley Bros Dry 
Goods Co., 270 SW. 1014, 114 Tex 
452. 

Utah—Brown v Christopher, 247 P 
503, 67 Utah 278. 

Wis—Frank C Schilling Co v Delry. 
233 NW 635. 20.3 Wis 10.9—Fisch¬ 
er V. Daack, 45 NW 104, 76 Wis 
313 

19 CJ p 873, note 64. 

An easement in grose cannot he 
acquired except bj- grant or by pre¬ 
scription 

D.C—Branan v Wimsatt, 298 F 833. 
54 App D C 374 certiorari denied 
44 set 639, 265 US. 591. 68 L 
Ed 1195 

Pa—Miller v Lutheran Conference & 
Camp A.ss’n, 200 A 646, 331 Pa 211, 
130 ALR 124.5. 

A right of wajr over the lands of 
another generally must he founded 
on a grant or on prescription whic h 
presumes a grant 

Anz—Campbell v Willard, 42 P 2d 
403, 45 Ariz 221—Territory v 

Richardson, 76 P 456, 8 Anz 336 
Ill —Central Illinois Coal Mining Co 
V Illinois Power Co, 249 111 App 
199 

Ind —Switzer v. Armantrout, 19 N E 
2d 858, 106 Ind App 468. 

N J —Walden v Pines Lake Land Co., 
8 A 2d 581, 126 N J Eq 249 
NY—Niesz V Spencer, 211 NYS 
3, 213 AppDiv 476—l*olhamus v 
Hines. 218 NYS 401. 128 Misc 
299—Caultleld v. Lobenstine, 205 
NYS 150, 123 Misc 285 
Okl—Catterall v. Pulis, 278 P. 292, 
137 Okl 86. 

Creation by: 

Grant, reservation, or covenant 
generally see infra §§ 23-44 
Prescription generally see infra 88 
6 - 22 . 

19. Mont —Mannix v. Powell Coun¬ 
ty, 243 P. 568, 76 Mont. 202 

R 1 —Ham v Massasoit Real Estate 
Co , 107 A. 205, 42 R I. 293, 5 A L R 
440. 

20. U S.—Holbrook Irr. Dist v Ar¬ 
kansas Valley Sugar Beet & Irri¬ 
gated Land Co, DC Colo., 42 F.2d 
541. 


Cal—Muzio V Erickson, 182 P 974, 
41 Cal App 413 

Me—J>avis v Briggs, 105 A 128, 117 
Me 536 

N C —Davis v Robinson, 127 S E 697, 
189 NC 589 

ND—Hille V Nill, 226 NW 635. 639, 
58 N D 536, citing Corpus Juris. 
Pa—Gorman v McDermott, 35 Pa 
Co 375, 5 Sc'h Leg Rec 2, reversed 
on other grounds 42 Pa.Super 516 
SC—Biasington v Williams, 141 S. 

E 375, 143 SC 223 
19 C J. p 873 note 66 
Estoppel hv .sale ^ith reference to 
map or plat, or of land bounded by 
wav see infra §8 39, 40. 

21. Tex—Settegast v Foley Bros 
Dry Goods Co, 270 SW 1014, 114 
Tex 452 

22. Or—Shaw v Proffitt 109 P 
584. 110 P 1092, 57 Or 192. Ann 
C.m 19J3A 63 

Property owners’ rights to use a 
strip of laud as an alley, is in the 
nature of an ea.sernent where, al¬ 
though orally granted, it has been in 
long continued use, each owner ha« 
paid for his share, and sale^s of 
property have been made with refer¬ 
ence to the use of the alley—Outh- 
waite v Foote, 215 NW 331, 240 
Mich .327 

23. Anz—Territory v Richardson, 
76 P 456, 8 Anz 336 

Md—Brehm v. Rlthards. 136 A 618, 
152 Md 126. 

24. US —U S. v. Fixic o. CCA Okl . 

115 F 2d 389, followed in U S v 
Brown, 116 F.2d 501, U S v Gip¬ 
son, 116 F.2d 501, U. S V. Johnson, 

116 F.2d 501. 

N Y —Henry Cheney Hammer Co v. 
Collins, 196 N.Y S 25, affirmed Hen¬ 
ry Cheney Hammer Co v. Collins, 
Utica Gas & Electric Co, 156 N. 
Y S 1126. 172 App.Div. 932. 

Mere considerations of desirability 
and oouvenienoe from the standpoint 
of adjoining landowners cannot be 
made the basis of a decree granting 
a private easement over public prop¬ 
erty —Rogelmair v. City of Lo.s An¬ 
geles. 29 P2d 880, 137 Cal App 125 

25. Ariz.—Campbell v. Willard, 42 P. 
2d 403, 45 Anz 221. 

N C —Davis V Robinson, 127 S E 
697, 189 N.C. 589. 

SC—Brasington v. Williams, 141 S. 

E 375. 143 S.C. 223. 

Condemnation of land for private 
way generally see the C.J.S. title 
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EASEMENTS 


§ 6 


ty.-® A public easement may be created by dedi¬ 
cation, as explained in Dedication § 50, or by con¬ 
demnation, as explained in the C.J.S. title Eminent 
Domain § 450, also 20 C.J. p 1223 note 69~p 1227 
note 34. 

Sufficiency of agrecinent or instrument. Wheth¬ 


er or not the right created by a particular agree¬ 
ment or instrument constitutes an easement de¬ 
pends on the intention of the parties, as ascer¬ 
tained from the language of the agreement or in¬ 
strument in connection, in case of doubt, with 
the surrounding facts and circumstances.^^ 


B. BY PRESC^RIPTION 


§ 6. In General 

An easement by prescription is based on the presump¬ 
tion that the right has been granted, but that the grant 
has been iost; and generaliy it may be acquired by the 
exclusive and uninterrupted use and enjoyment of the 
right for a period of time anaiogous to the time sufficient 
to acquire title to the soil by adverse possession. 

According to the principles of the common law 
a right to an incorporeal hereditament may be ac¬ 
quired by lapse of time This mode of acquisition 
IS denominated prescription and is founded on un¬ 
interrupted use and enjoyment time out of mind, 
or in the quaint language of the early writers, '‘for 
a time whereof the memor3' of man runneth not 


to the contrary" ”28 xhe presumption of a grant 
raised by such use is conclusive.29 At an early 
date the time for the commencement of memory 
was fixed by statute at the beginning of the reign 
of Richard I who ascended the throne in the year 
1189,20 1)3' Lord Tenterden’s Act, 2 3 Wni 

IV. c 71, the time of prescription was shortened 
and fixed at twenty, thirty, forty, and sixty years 
for the different classes of cases.21 

Doctrine of lost qrtint An casement by pre¬ 
scription IS based on the presumiition that there 
has been a grant of the right, but that the grant 
has been lost ,22 it is obtained by use alone and 


Eminent Domain ? 34, also 20 C J 
p 563 notes 6, 7. 

26. X C - Davis v Robinson, l-*7 S 
E 607, 189 NC 589 
Wi*?—Frank r Schillmp v Delry, 
JM NW 635 203 Wis 100 —AVoK" 
ni‘i V ErffmoM-r. 213 NAV 472 193 
Wis 212—Fist her v Laaok, 45 N 
\V 104, 76 Wis 313 
Ways of necessity bv implication 
ffeiierally' see infra §5 35-38 

27- Cal —Daync v Bryant, 201 P 
616, 3 08 C.il App. 324—Eastman v 
Pilier, 220 P 1002, 68 ChI Aw 554 
Ill—Birkett \ IXVares, 206 HI ^F’P 
187 

Ohio—Brada V Ilo.smc r, 178 N E 221, 

to Ohio App 187. 

Sublease and not easement of land 
•ind airplane haiiKar th<Tcon with 
ii^iit to use thorn for common lal 
flying and aircraft servi< cs—Crowell 
\ Citv of Riverside 80 P 2d 120, 26 
<’il \pp2d 566 

Agrreement to keep in repair 

Xgrtemtnt liv eountv, gianloe of 
lilt;hw.iy' strip, to keep in good repair 
floodgates and ditch, was not con¬ 
dition or restriction on use of land 
ciinvcyc'd, and did not create C'ase- 
iiicnt fc^r liencfit of grantor—IVdro v. 
iliimlioldt County, 19 I* 2d 776, 217 
Cal 493 

Construction of grants see infra § 26. 
Requisites and validity of grant see 
infra § 24. 

28. Ark—Johnson v. Leu is, 2 SW 
329, 14 SW. 466, 47 Ark 66 
Fla —J C Vereen & Sons v Houser, 
167 So 45, 128 Fla 641 
N —Draper v Conner & Walters 


Co. 121 SE 29. 30. 187 XC 18, 
citing Corpus Juris. 

19 CJ p 871 note 69 

Prescription dtfined see Adverse Pos¬ 
session § 2 

29- Mas^: —Coolidge v Learned, 8 
Pick 504 

NM—Hesler V Sawyers, 71 P 2d 646, 
650, 41 NM 497, 112 ALR 536, 
citing Corpus Juris. 

Ohio—Fitzgerald v Breneman, 17 
Ohio NP.NS, 515 

30. NJ—Clement v Bettlc, 48 A. 
567 65 X J L iw 675 

19 CJ p 873 note 71 

31. Eng—Eaton v Swansea Water¬ 
works Co 17 Q B 267 79 E C L 

267. 117 Reprint 1282 

19 C J p 873 note 7J 

32. Ky —Trustee*^ of Calhoun Bap¬ 
tist Chui'c h of Calhoun, v Spicer, 
86 SW2d 33 8, 260 Ky 562—Chil¬ 
ders V Groves. 210 SW 1057, 194 
Ky 790 

Mich—Outhwaile v Foote, 215 X 
\V J31. 240 Mic-h .127 

X.M -Hc.stcT V Sawvers. 71 J’2d 
64 6, 41 NM 497, 112 ALR 516 

KY-—Ptnvlovvski v Mohawk Oolf 
Club, 108 NYS 30. 204 AppDiv 
200—Moon \ Day, 191 N Y S 731, 
109 AjipDiv 76—In re Fort>-Stc- 
ond St Spur of Manhatt.iri ity 
(^o in City of N»*w York, 216 N 1 
S 2, 126 Mise 879, rnodific'd on 

othc.r grounds In re Elevati d Rail¬ 
road Structures, etc, in East I'or- 
tv-Second St, Citv' of New York 
243 NYS 66.5. 229 App Div 617— 
Abrams v State. 13 N Y S 2d 306 

NC—Davis v Robinson. 127 SE 
697, 189 NC 589—Draper v. Con- 
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ner & Walters C’o , 121 SE 2<l, 30. 
187 NC 18, citing Corpus Juris. 
Old —Thomas v Morgan, 240 p 735, 
313 Old 212, 43 ALR 93 4 
Pa—Mecke v Heist, 54 MontgCo 
275 

Tex—Brundrtdl v Tarpley, Civ App , 
50 S W 2d 403—Boone \ Citv of 
Slephenville, Civ App . 37 S W 2d 

842—Money v Aikcui, CiV' App . 256 
SW 641 

Ptah—Berlolina v Prates, 57 P 2d 
316, 89 Utah 238 

Wasli —Drainage Dist No 2 of Sno¬ 
homish County V City of Everc'tt, 
18 P 2d 52. 171 Wash 471, 88 A R. 
123 

Development of doctrine 

(1) "At ( ornrnori law a right to an 

iiu cirporiMl 1 m redilament m.iv he ob- 
l.iined and si‘f um d by use and pos¬ 
session. when exercised under a 
fliini of right, if open, pc^aceable, 
,ind adequfitt ly continuous, and out 
of this mode of nccjuisition was dc»- 
vi‘lop«*d the doc trine of ‘Ic:>st grant’ 
A sutric lent lapse of time raises a 
]irf sumption that theue niu.sl origi¬ 
nally' have been a grant from the 
ov n< 1 to the claimant It is 

conveniently designated a 'l<»st giant ’ 
not l)ei ause the original is of pri¬ 
mary' importanee, but to I’void the 
rule of pleading rc'quinng piofert” 
-'Draper v Connei & VV'alters Co. 
121 SE 29. 30. 187 NC 3 8 

(2) For a discussion of ICnglish 
authorities see 19 CJ p 874 notes 74, 
75, 77 

As legal Action 

“Tho theory of the presumption of 
a lost grant, in the ease of an ease¬ 
ment acquired by prescription, is a 
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does not depend on a statute.No presumption 
of a lost grant of a right of way or other ease¬ 
ment would be tolerated at common law so long 
as a time could be shown when it was not in use.^^ 

The rule in the United States, subject to the 
limitation that, where the origin of the easement 
is known, a lost grant is not to be presumed, 
is generally well settled, in analogy to the statu¬ 
tory limitation which applies only to corporeal 
hereditaments, as explained in Adverse Possession 
§ 163, that the enjoyment of an easement as an 
incorporeal hereditament exclusive and uninter¬ 
rupted for a time sufficient to acquire title to the 
soil by adverse possession, affords a conclusive 
presumption of a grant to be applied as a pre- 
sumptio juris et de jure,^® and is sufficient to es¬ 
tablish a prescriptive right, as explained infra § 
16, and the title so acquired is as effective and 
complete as one obtained by grant, as stated infra 
§ 22. As applied to incorporeal rights this method 
of acquiring title is still denominated prescrip¬ 
tion,3 7 since only corporeal property can be ac¬ 
quired by direct operation of the statute of lim¬ 
itations, or what is generally termed adverse pos- 
session.3® 

§ 7. When Time Begins to Run 

The period required for prescription begins to run 
from the time some act Is done or fact exists which 


gives the party, against whom the right of easement is 
claimed, a cause of action. 

Where a right as to land by prescription is 
claimed, the period required for the prescription 
to mature does not begin until some act or fact 
exists giving the party against whom the pre¬ 
scriptive right is set up a cause of action,®® or 
until the dominant and servient estates come into 
existence or, where claimant has been the 
owmer of both the dominant and servient tene¬ 
ments, until there has been a severance of such 
ownership.^! The use by the grantee of an ease¬ 
ment in land previously mortgaged by the gran¬ 
tor docs not begin to be adverse as against the 
mortgagee until he takes possession of the land.^® 
Where a private right of way is claimed by pre¬ 
scription over a former highway the adverse use 
commences from the abandonment of the high- 
W'ay.^® If an easement is enjoyed under a deed 
there can be no adverse enjoyment until the ex¬ 
piration of the right under the deed, 44 although 
an easement created by grant or reservation may 
be enlarged by prescription, as explained infra § 
14 e. 

§ 8. Who May Acquire by Prescription 

Subject to certain limitations, an easement may be 
acquired by anyone. It may be acquired by the in¬ 
habitants of a municipal or quasi-municipal corporation; 
but, ordinarily, not by a tenant, nor by the unorganized 
public. 


leg^al fiction adopted in early days to 
avoid a rule of practice, and rest¬ 
ing upon the supposition that, if 
there had not been a grant, the own¬ 
er in duo time would have put an 
end to the wrongful occupation. Be¬ 
ing a fiction and recognized as such, 
it i.s not necessary for a court even 
to believe it, far less to require that 
it be sustained to such a degree of 
logical nicety The things essential 
to establish an easement by prescrip¬ 
tion are the period and the quality 
or character of the possession, not 
the reasonableness of the legal fic¬ 
tion of a lost grant ”—Kinch Pruyn 
& Co V State, 203 N.Y S 165, 171, 
122 Misc 404 

Liost grant doctrine as to land see 
Adverse Possession §§ 231-236 

33. NM.—Wilson v William.s, 87 P. 

2d 683, 43 NM 173—Hester v. 

Sawyers, 71 P 2d 646, 41 N.M 497, 
112 AL.R. 536 

Character of use and enjo> ment see 
infra {§ 10--16 

34. Ark—Johnson v. Lewis, 2 S.W. 
829, 14 S.W. 466, 47 Ark. 66. 

19 C.J. p 874 note 76 

35. Mass —Claflin v. Boston, etc., R 
Co.. 32 N.B. 669, 157 Mass 489. 
20 L.R A. 638—Smith v. New York, 


etc, R. Co., 6 NE. 842, 142 Mass 
21 

N C —Draper v Conner & Walters 
Co, 121 SE 29, 30, 187 NC 29, 30, 
citing Corpus Juris. 

19 C J p 874 note 79 

36. U.S—F C Ayres Mercantile 
Co. v Union Pac R Co., C C A 
Colo, 16 F2d 395 

Mass—True v Field, 169 NE 428, 
269 Mass 524 

Mich—Engleman v City of Kalama¬ 
zoo. 201 N W 880, 229 Mich 603 

Mo —Kuhlman v Stewart, 221 S W 
31, 282 Mo 108—Schroer v. Brooks. 
224 S W. 53, 204 Mo.App. 507, 

transferred, see 200 S W 1068 

N M.—Hester v Sawyers, 71 P.2d 
646, 650, 41 NM 497, 112 ALR 
536, citing Corpus Juris. 

N C —Draper v Conner & Walters 
Co , 121 S.E 29, 30, 187 N.C 18, cit¬ 
ing Corpus Juris. 

Ohio —^Kimball v Anderson, 181 N E 
17, 126 Ohio St. 241—Fitzgerald v 
Breneman, 17 Ohio N P .N S . 515 

Vt—D’Orazio v Pashby, 160 A 70, 
102 Vt 480 

19 C.J. p 874 note 81. 

37. N H —Bow V. Allenstown, 34 N 
H. 351, 69 Am.D. 489 

38. N.M.—^Hester v. Sawyers, 71 P 
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2d 646, 649. 41 NM 497. 112 AL.R 
536, citing Corpus Juris. 

19 C J p 875 note 84 
Adverse possession of land cannot 
apply to easements, for the use nec¬ 
essary to acquire th*»m Is not neces¬ 
sarily constant or exclusive—Hester 
V Sawyers, 71 P.2d 646, 41 NM 497, 
112 ALR 536 

Adverse possession and prescription 
compared generally see Adverse 
Possession fi 1 

39. Tex.—Quanah, A. & P Ry Co. 
V Wiseman, Civ App., 247 SW 
696 

Vt.—Dernier v Rutland Ry , Light & 
Power Co, 110 A 4, 94 Vt. 187. 

19 C.J. p 875 note 85. 

40. Mo.—Grei&inger v Klinhart, 
App., 282 S W 473, quashed on oth¬ 
er grounds State ex rel. Greisinger 
V. Cox, 292 SW 76 

41. N.Y —Swezey v. Berry, 267 N Y. 
S 365, 143 Misc 372. 

42. Mass —Murphy v. Welch, 128 
Mass. 489. 

43. Conn.—Black v. O’Hara, 5 A. 698, 
54 Conn. 17. 

’4. Mass—Claflin v. Boston, etc., R. 
Co., 32 N E. 659, 157 Mass. 489, 20 
L.R.A. 638. 
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Subject to certain limitations as to the essen¬ 
tial qualities of an easement, supra § 1 c, and as 
to the necessary elements of prescription, infra §§ 
10 -21, an casement by prescription may be ac¬ 
quired by anyone.^® 

Tenant for years or at unll. It is generally 
stated that a person who is in possession of land 
as tenant for years or at will cannot prescribe 
in himself,**® but there are a few decisions which 
seem to announce a contrary rule.^^ A tenant 
cannot originate adverse user in his landlord’s 
favor unless the lease, expressly or impliedly, 
includes the easement. 

Municipal or quasi municipal corporation. The 
inhabitants of a town,49 a school district or vot¬ 
ing precinct,®® or a city, in their corporate ca¬ 
pacity,®*^ may prescribe for easements or other 
incorporeal rights to the same extent as induid- 
nals. It has been held, however, that if a mu¬ 
nicipality claims a prescriptive right it must be 
shown by corporate acts rtgulating the right or 
exercising control over it.®“ 

The public. Strictly speaking, the unorganized 
public cannot acquire rights by prescription, since 
in such a case there is no grantee capable of tak¬ 
ing under the presumed grant.®^ However, a pub¬ 
lic easement such as a public footway in connec¬ 
tion with a railroad bridge,®^ a ford,®® or a land¬ 
ing,®® provided it is connected with a public street 


or road extending to the river.®^ is often spoken 
of as arising by prescription. 

§ 9. Against Whom Prescription Runs and 
Property Subject Thereto 

a. Government and governmental sub¬ 

divisions 

b. Persons capable or incapable of 

making grant or resisting use 

c. Property subject to prescription 

a. G-overnment and Governmental Subdivisions 

Unless allowed by statute an easement, ordinarily, 
cannot be acquired by prescription against the govern¬ 
ment, federal or state, or a subdivision thereof. 

An easement by prescription cannot be ac¬ 
quired against the government,®® nor against a 
subdivision thereof, such as a county, as to prop¬ 
erty held for the public.®® 

United States. In the absence of enabling stat¬ 
utes no prescriptive rights can be acquired against 
the United States,®® and where land is owned by 
the United States, adverse user of an easement 
over such land cannot begin until the title has 
passed to a private grantee.®* 

States. While there is authority apparently to 
the contrary,®- the better view is that an casement 
cannot be acquired, in real property, by prescrip¬ 
tion against a state,®® except when and to the ex- 


45. Utah—BiTtolina v Frates, 67 P 
2d 346. 89 Utah 238 

46. Conn—DoroBibus v Sllberman 
Furniture Co, 1X6 A. .S.53. .S5.S, 121 
Conn 633, 105 ALU 1183, quoting 
Corpus Juris. 

N H—Perley v. Hilton. 55 NH 444 
SC—Smith V. Kinard, 20 S C.L. 642 
• Prescription in a qui* estate must 
always be laid in the person who 
is seized in a fee simple ” 

Conn —Derexibus v Sllberman Fur¬ 
niture Co, 186 A 553, 121 Conn 
633, 105 ALU 1183 
NH—Perley v Hilton, 65 N.H 444, 
447. 

47. Mass—Holland v. Long, 7 Gray 
48b. 

19 CJ. p 876 note 91. 

48. Conn.—Dereeribus v. Sllberman 

Furniture Co. 197 A. 760, 124 

Conn 39—Deregibus v. Sllberman 
Furniture Co. 186 A 553, 121 

Conn. 633. 105 AUR 1183. 

49 Me.—Littlefield v. Maxwell, 31 
Me. 134, 50 Am D 653 
19 C J. p 876 note 92 

60. Mo.—Faulkner v. Hook, 254 S. 
W. 48. 300 Mo 135 

51. Mass —Gordon v. Taunton, 126 
Mass. 349. 


Mo—Smith V Sedalia, 53 S W 907. 
152 Mo 283, 48 LRA 711. 

58. Me—Hill V Lord, 48 Me 83 

19 CJ. p 876 note 2 

53. Conn—Turner v. Hebron, 22 A 
951, 61 Conn 175, 14 LRA 386 

Pa—Mecke v Heist, 54 MontpCo 
275 

19 CJ. p 876 note 94. 

54. Ky —Kentucky, etc, R Co v. 
Pans, 27 SW 84, 95 Ky 627 

Prescriptive ripht of public to pol¬ 
lute stream see the C J S. title Wa¬ 
ters § 50, also 67 C J p 77b note 
64—p 777 note 6b 

Public highway by prescription see 
the C.J S title Highways § 3 et 
seq, also 29 CJ p 371 note Xl-p 
373 note 91, et seq. 

55. Tex —Compton v Waco lindKe 
Co. 62 Tex. 715—^Austin v Hall. 
68 SW’^ 1038, 24 TexCivApp 412 

56. Mass —CoolidBe v. Learned, 8 
Pick 504 

SC—State V Randall, 32 S C L 110, 
47 Am D 48 

57. Del.—State v, Reybold, 5 Del. 
484. 

S.C—Slate V. Randall, 32 S C L 110, 
47 Am.D 648. 

68. Ind.—Randall v. Board of 

643 


Com'rs of Tippecanoe County, 131 
NR 776, 77 Ind App 320, error 
dismissed 43 S Ct 252, 261 U S 262, 
67 I.. Ed 556 

Vnder Spanish law prescription 
ran against thi crown —Lewis v. San 
Antonio, 7 Tex 288 

59. Ind —Randall v. Board of 
Com'rs of Tippecanoe County, 131 
NE 776, 77 Ind App 320, error dis¬ 
missed 43 S Ct. 252, 261 U S 252, 
67 L Ed 556 

Property held for public use general¬ 
ly see infra § 9 c 

60. Cal —Smith v. Hawkins, 42 P. 
45J. 110 Cul 122 

Or—Miser v O'Shea. 62 P. 4 91, 37 
Or 231, 82 Am S R 751. 

19 C J p 876 note 12 

61. U S —Union Mill, etc, Co v. 
Ferries, C C.Nev , 24 F Cas No 14,- 
371. 2 Sawy. 176. 

19 C J. p 876 note 12. 

62. Tex—Austin v Hall, 58 S W. 
1038, 24 TexCivApp. 412. 

19 C.J. p 876 note 4. 

63. N Y.—Everett v State. 2 N T.S. 
2d 117, 166 Misc 58—Finch, Pruyn 
& Co. V. State, 203 N.Y S. 165, 122 
Misc. 404 

19 C.J. p 876 note 6. 
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tent that it is authorized or permitted by stat¬ 
ute.®* 

b. Persons Capable or Incapable of Making 
Grant or Resisting Use 

An easement may be acquired by prescription against 
an individual person, only where he is capable of making 
a grant or of resisting the adverse use. 

As prescription is based on the presumption of 
a grant, as stated supra § 6, it follows that no 
prescriptive rights can be acquired as against a 
person who is legally incapable of making a 
grant,®® or who is under legal disability and un¬ 
able Ill law to resist the alleged adverse claim if 
It IS not well founded.®® Although “the use may 
be open and uninterrupted, it cannot be said that 
those who are unable by reason of legal incapacity 
to assert their right to interrupt are to be held 
to have acquiesced therein, or that as to them it 
is adverse.'’®*^ 

The rule has been applied in the case of in¬ 
fants,®® insane persons,®® married w'omen,^® and 
reversioners.'^^ The user of a public highway pri¬ 
or to Its disconlinuance docs not create a right 
of w'ay by prescription, for in order to gi\e a 
user this effect the parties from whom it is de¬ 


rived must be seized in fee and be free from dis¬ 
ability to resist 

Tacking disabilities. While no presumption of 
a grant arises as against persons under disability, 
yet a second disability added to or assumed dur¬ 
ing the existence of the one operating when the 
adverse use began must be disregarded.'^^ 

Lands held in trust. As a trustee is able in 
law to resist the use of the trust jiroperty by a 
third person, it follow^s that an easement over 
lands held in trust may be acquired Tby prescrip¬ 
tion as against both the trustee and the cestui 
que trust. 

c. Property Subject to Prescription 

An easement may be acquired by prescription In 
private property; but, by the weight of authority, it can¬ 
not be so acquired m property held for a pubiic use. 

Private property, as distinguished from the 
property of a state or a municipality, is subject 
to the doctrine of prescriptive easements,'^® and 
this includes property held for pious or charita¬ 
ble uses, not for the wdiole public, but for a lim¬ 
ited portion of the public.”® An easement by pre¬ 
scription may be acquired in a homestead as in 
other iiropert}’ 


04. Mass.—Attorney General v Re¬ 
vere Copper Oo. 25 N E 605, 152 
Mass 441, 9 LillA 510 
19 CJ p 876 note 7. 

l^ndlner 

Under a statute whieh provides 
tha.1, when tin- boundaries of a land- 
injj can be made t ertain, no length 
of time less than forty year.s shall 
justify the continuance of a build¬ 
ing: tbereciii, the maintc'nance of a 
buildiiiK on a landing under a claim 
of right for forty years gives the 
owner an abscilute right to continue 
It as against the public.—GittorcJ v 
Westport, 76 N E 1042, 190 Mass 
323. 

65. Okl—Thom.is v Morgan. 240 P 
735, 113 Okl 212, 43 A L. R 934 
Tenn —Dav'^is v Liouisville & N. R 
Co. 244 SW 483. 147 Tenn 1. 

19 C J p 877 note 17. 

35eBsee 

Where a railroad c*ompany was in 
possession of a right ol way as les¬ 
see, no prescriptive way over sue h 
right of W'ay could be acquired for 
the law will not assume a grant 
from the apparent ac^quiesci nee of 
one who could not have made it — 
Cincinnati. N O & T P R Co v 
Sharp, 207 SW 728, 141 Tenn 116 

60. Okl —Thomas v. Morgan, 240 P 
735, 737, 113 Okl 212, 43 A L. R 
934, quoting Corpnji Juris. 


Tenn —Davis v. Louisville & N. R 
Co., 241 SW. 483, 147 Tenn 1 
19 C J. p 877 note 21 

“The presuxnptiou of an easement 
arises only W'here the peison against 
whom the light is claimed could 
have law^fully interrupted or pre*- 
vented the exercise of the supposed 
right"—Iiernier V. Rutland Rv, 
Light & l*ovver Co, 110 A, 4, 7, 94 
Vt 187. 

Disability arising after commence¬ 
ment of adverse user as not sus¬ 
pending running of prescriptive pe¬ 
riod sec infra § 16. 

67. Muss—Graves v. Broughton, 69 
NE 1083, 125 Ma.s.s. 174. 177. 

68. Okl—Thoma.s v Moigan, 210 P 
735, 737, 113 Okl 212, 43 ALR 
934. quoting Corpua Juris. 

19 CJ p 877 note 23 

69. Mass—Deeifield v Connecticut 
R. Co, 11 NE 10.5, 144 Mass 325 

Okl—Thomas v Morgan, 24» P 735, 
737, 113 Okl 212, 43 ALR 934. 
quoting Corpus Juris. 

19 C J p 877 note 24. 

TO. Okl —Thomas v. Morgan, supra 
19 CJ p 877 note 25 

Wife’s use of private roadway on 
property owned by her husband could 
not be regarded, as basis for a pre¬ 
scriptive right, as adverse to the 
husband Avhile they were Hv'^ing to¬ 
gether —Massee-Felton Lumber Co 
V Weideman, 5 S E 2d 243, 60 Ga 
I App. 730. 


71. Okl—Thomas v Morgan, 24 0 P 
7b5, 737. 113 Okl 212. 43 ALR 
934, quoting Corpus Juris. 

19 C J p 877 note 26 

72. XY —W^h^eler v. Clark. 58 N Y. 
267 

73. Pa—Schenley v. Cornrnon- 
wialth, 36 I*a 29. 78 Am D 359 
Coverture taking place during in¬ 
fancy IS not to bf' considered afti r 
the infani y is ended —Renner v 
St liber, 20 Pa 458, 59 Am D 74 4 

74. Cal—Patchett v I'aoitic Coast 
R Co, 100 Cal 505 

NJ—Piuddini v. Lindsley, 29 NJ 
Eq 615 

19 C J p 878 note 31. 

75. Me —Thompson v. Bowes, 97 A 
1, 115 Me 6, 1 A.LR. 136.5 

Private property defined generally 
see the C .T S title Property § 6, 
also 50 C J p 745 notes 48-65. 

76- Me—Thompson v. Bowes, su¬ 
pra 

19 CJ p 878 note 36. 

77. Neb—Jensen v Showalter, 113 
N.W 202, 79 Neb 544 
Prescriptive right of way over 
homestead may be acquired —Neil 
v Neil, 288 S W. 890, 172 Ark. 381 
I’ower of husband to convey ease¬ 
ment in homcstc*ad see the C J.S. 

[ title Homesteads § 130, also 29 C. 

I J p 889 notes 93-98. 
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Property held for piirblic use As in the case 
of adverse possession of land held for public 
use, as explained in Adverse Possession §§ 14-17, 
in some stales an easement in property held for 
a public use may be acquired by prescription 
but by the w^eij^hl of authority no prescriptive 
right can be acquired in property affected with 
a public interest or dedicated to a public use.*^** 

§10. Character of Use and Enjoyment 

The use and enjoyment necessary to create an ease¬ 
ment by prescription is substantially the same in quality 
and characteristics as the adverse possession which will 
give title to real estate. The use must be actual and 
beneficial to the person claiming the easement, must be 
reasonable, and must be substantially the same during 
the prescription period. 

The use and enjoyment which will give title 
by prescription to an easement or other incor¬ 
poreal right IS substantially the same in quality 


and characteristics as the adverse possession 
which will give title to real estate That is to 
say, as explained in succeeding sections, it must 
be adverse, under a claim of right, infra § 14, 
conliniious and uninterrupted, infra § 13, open 
and notorious, infra § 11, exclusive, infra § 15, 
with the knowledge and acquiescence of the owner 
of the servient tenement, infra § 12, and must 
continue for the full prescrqitive period, infra § 
16, and while the owner of the servient tenement 
IS under no legal disability to assert his rights, 
or to make a grant, siqira § 9 b. There must also 
be identity of the thing etijo^ed.^l 

A prescriptive right is not looked on with fa¬ 
vor 1)> the law,^2 and it is essential that all of the 
cltmenls of use and enjo^^ment, stated above, 
concur in order to create an easement by pre¬ 
scription 


78. Mich—Moon \ Mills, 77 N W 
926, 119 Mieh 298 Arn S R 390 

19 r J p 878 note 34 

Bnle applied to streets prior to 
statute chanfonfiT rule—^Agrnow v 
Pawnee City, 113 IST W 236, 79 Neb 
603—19 CJ p 878 note 34 fb] 

79. Ind—Randall v. Board of 

Com’rs of Tip/xcanoo County 1 il 
NE 776 77 Ind App 320. <Tror 

dismissed 43 S Ct 252, 261 US 
2->2 67 UEd r..5b 

NY—Kinrh ITuvn Co v Stuto, 
203 NTS 165. 122 Misc 404 
Tonn -Cint inruiti, N O A: T 1* R 
Co ^ Sharp. 207 S W 728. 141 

Torin 116 

Va —Cil\ of Lync hhurK v Chosa- 
rucike A' O Ry (\) 19.5 SK ."ilO. 

51 I. 170 V.i 108, citing Corpus Ju¬ 
ris. 

19 p 878 noto 35 

Alleyway 

A landowner t annot acquiie an 
♦•asenn^nt in an alb yway by pifscnp- 
lioii agrairist a tounty—Barker v. 
.lefUrson Standard Uife Ins Co, 107 
S E 10, 181 NC 268 
Continuance of public use 

When a town, tuuiitv, or stale pur- 
< bases propert\ for a public purpose 
the adjacent owniua acciuire no risht 
to force the county to continue to 
• use the property for a publu pur¬ 
pose, thus i<*nderinK it inalienable — 
(luilford County v Bynum, 107 S 
E 8, 3 81 N C 288 

80. Cal — Massotti v Madera C!anal 

& Irrigation Co , 68 P 2d 260, 265. 
20 Cal App 2d 708, citinf? Corpus 
Juris—Costello v Sharp, 223 P 
667, 65 Cal App 162—Heenan v 

Bevans, 196 P 802, 51 Cal App 
277. 

Fla—^J. C. Vereen & Sons v Houser. 

167 So 45, 123 Fla. 641. 

Mich.—Village of Manchester v 


Blaess, 212 N 798. 799, 258 Mich 
6.52. quotimc Corpus Juris* King v 
Bat 1 le Cr« ck Box Co . 209 N W' 1 33. 
235 Mith 24--St Cecoli.i So< v 
Umveisal (Vir A.. Sofa ic e , 182 
NW 161 213 Mleli 569 

Ohio—Fil7g«iald \ Brerieman 17 
Ohio NP NS 515 

Pa — Z]>\ sziiisky V Lopopolo 170 A 
362, 112 I*a Super 68—Seem v 

Heniv. It I*a Hist Ar Co 490 

Teiin—Martin v Hoskinv 1 Tenn 
App 4 4 

19 CJ p 878 note 38 

Elements of adverse possession g« n- 
eraJlv see Ad\<rs< J»osses<;ion §t} 
19-198 

81. J’la—J C Vereen A* Sons v 

Houstr lf.7 So 45 12 5 Fla 641 

Kv—Mairs v Hall iff, 128 S W 2d 
604. 27S K\ 161 

Mieh—Villagi of Afanchestcr v 

Blaess, 24 2 N AV 798, 258 Muh 

652—Roberts \ AVheeJock. 213 K 
W 72, 2,17 JVIub 689 

NY—M<»ore \ 3>ay, 191 NYS 731, 

199 App Oiv 76—Abiains v St.ite. 
13 N Y S 2d 306 

NC—Himpbill V Boaid of Mder- 
men of Forest City 193 SE 1.5 1, 
212 NC 18.5 

VV Va—Einger v W'^atson, 150 SE 
525. 108 WYa 180 

19 CJ p 878 note 38 

82. Wash—lauig v Eeon'iid, 71 P 

2d 1, 191 W5ish 284—Downu v 
City of Renton, 9 P 2d 372. 167 

Wa.sh 374. rt\ersing 298 I* 4:.4. 
162 Wash 181 

83. US.—F C A J res Merc ant 111 Co 
V Union Pac K Co , C C A (^llo , 
16 F2d 395 

Alaska—Roberts v Jaeger, 6 Alas¬ 
ka 190 

111 —Stowell V Prentiss, 154 N E 
120, 323 111 309. 50 A E R 584 

I Ind —Monarch Real Estate Co. v 
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Fr\e. 133 NE 156. 77 Ind App 

119 

Iowa—Molcme v Tansev, 213 NW 
759, 203 Iowa 992 

Ky—Mairs v Ratliff, 128 S W 2d 
604 278 K\ 164 

Mieh—A’^illage of Manchester v 
Blaess, 24 2 Tsj W 798 258 Mieh 

652-—Itoberls v VVheeloc k, 21-? N 
W 72. 237 Mieh 689—Smith v 

Dennedy. 191 NW 998. 224 Mich 
378 

Nib- Onstott V Airdnle Ranch & 
("attU Co, 260 NW 556, 129 Neb 
54 

NM—Hester v Sawyeis, 71 P 2d 
646. 651, 41 NM 497. 112 AER 
.536. citing Corpus Juris. 

NY—Moore v Dav, 191 NYS 731, 
199 Ai>i>l>i\ 76— Abrams v State, 
11 NYS 2d 306 

N('—Hemphill V Boaid of Alder- 
ni. n of Foiest Citv 193 SE 153, 
212 NC 185 

T’a- -Sc*em v Henry, 14 Pa Dist. & 
Co 4 90 

Ti A—Alt \ander v Schleicher Coun¬ 
tv Civ App, 291 SW 261, affirmed 
Com App, 3 SW2d 75—Smith v 
Eanc astir. Civ App. 248 SW 472 
Vl —TVOrario v Pashby, 150 A 70, 
102 Vt 480 

A\ a*di —Eong v Eeonard, 71 P 2d 1, 
191 AVash 284—Downie v Cilv of 
Renton, 9 p 2d .372, 167 AVash 

174, leversing 298 I* 451. 162 

Wash 181—Bulkley v. Dunkin, 230 
V 429, 131 Wash 422, affirmed 236 
1* 301 

W*^ Va- — Linger v AVatson, 160 SE 
525, 108 AV'Va 180 

Season for rule 

‘A prescriptive right acquired by 
one IS determinative of a corres¬ 
ponding loss or forfeiture of right 
by another, and, as forfeitures are 
not favoic^d, it is absolutely essen¬ 
tial that all of the elements neces- 
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Substantially same during prescriptive period. 
In order to acquire an easement by prescription, 
the adverse user must not only be continuous in 
point of time, as stated infra § 13, but also must 
be substantially the same during the whole of the 
statutory period with respect to manner and ex¬ 
tent.®^ However, changes which do not affect 
the substance of the use nor injuriously affect 
the rights of the owner of the servient tenement 
will not break the continuity of the user so as 
to prevent the acquisition of an easement by pre- 
scription.®^ While a party who has increased his 
use of an easement during the prescriptive period 
cannot claim the enlarged use,®® a more extensive 
and burdensome use for a portion of the pre¬ 
scriptive period will not impair the effect of such 
user as has been continuous for the full pre¬ 
scriptive period,®’^ provided the two uses are sep¬ 
arable,®® but not otherwise,®® since such a min¬ 
gling of uses is wholly the fault of the party 
claiming the easement.®® If a more burdensome 
user than that originally exercised is continued 
for the prescriptive period, an casement for such 
use may be acquired.®^ 

Actual and beneficial. A mere claim of right, 
however long continued, will not ripen into title, 
but in order to be effectual such claim must be ' 


accompanied by actual use and enjoyment,and 
such use must also be beneficial to the party claim¬ 
ing the easement,®® and must be the personal 
usage of such claimant and his ancestors or gran¬ 
tors.®^ 

Reasonable, f'or an easement to be valid the 
user must be reasonable.®^ No prescriptive right 
can be acquired which is so extensive in its char¬ 
acter and the manner of its user as to destroy 
the ordinary use of the whole property by the 
owner.®® 

Statutory requirements. A statute authorizing 
the acquisition of title by prescription applies to 
easements;®'' and most of the statutes regarding 
prescription are simply declaratory of the com¬ 
mon law in so far as concerns the character of 
the use and enjoyment required to give title.®® 

In some states, statutory provisions requiring 
the inclosure and improvement of land held ad¬ 
versely, and the payment of taxes thereon, are 
held not to apply to casements claimed by pre¬ 
scription.®® In other states such provisions are 
held to apply by analogy to cases of such ease¬ 
ments but the element of payment of taxes is 
immaterial where the easement is not separately 
assessed for taxation.® 


sary to constitute a permanent valid 
claim by adverse user, amounting: to 
a piescriptive right, should be shown 
to be present ”—Long v Leonard, 71 
P 2d 1, 191 Wash. 284—Duwnie v 
City of Renton, 298 P 454, 456, 1C2 
Wash 181, reversed on other grounds 
9 P.2d 372, 167 Wash 374 
Mere user alone will not create an 
easement—Slovern v Stovern, 201 N 
W 5, 198 Iowa 1327. 

84. N H —Hoban v. Bucklin, 186 A. 
8, 88 Nil 73. modifying 184 A. 
362, 88 N H 73 

19 C J p 892 note 30 
Any material chanfife in nse during 
the course of the prescriptive period 
interrupts and may prevent the ac¬ 
quisition of the right—Riggs v City 
of Springncld. 126 S W 2d 1144. 344 
Mo 420. 122 ALR 1496, transferred, 
see, App . 96 S W.2d .592 

85. Cal.—Gallaher v Montecito Val¬ 
ley Water Co. 36 P. 770, 101 Cal 
242. 

19 C.J. p 892 note 31 

86 . Nev.—Boynton v Longley, 6 P 
437, 19 Nev. 69, 3 Am S H 781 

NY.—Prentice v Geiger, 74 N Y 341, 
affirming 9 Hun 350 
Hxtent of right of easement by pre¬ 
scription generally see infra § 74 

87. Mass.—Shaughnessey v Leary, 
38 N.E. 197, 162 Mass. 108. 


Miss—Alcorn v. Sadler, 14 So 444, 
71 Miss 634, 42 Am.S H 484 

88. Mass —Shaughnessey v Leary, 
38 N.E 197, 162 Mass 108 

19 C J. p 892 note 34. 

89. N Y.—Americuin Bank Note Co 
V. New York El R. Co, 29 N E 
302, 129 NY 252, 267. 

19 C J. p 892 note 35 

90. Mass —Cotton v. Pocasset Mfg 
Co. 13 Mete 429. 

19 C J. p 893 note 36. 

91. Mass—Cotton v. Pocasset Mfg 
Co, supra 

NH.—Hoban v. Bucklin, 186 A 8, 88 
NH 73. modifying 184 A. 362, 88 
NH 73 

19 C.J. p 967 note 84. 

98. Cal —Costello v. Sharp, 223 P 
567. 65 Cal.App 152. 

19 C J p 893 note 39 

Or—Lavery v Arnold, 67 P. 906, 58 
P 524, 36 Or. 84. 

93. Tenn —Louisville, etc., R. Co 
v Hays, 11 Lea 382, 47 Am.R 291 

94. Fla —J. C Vereen & Sons v 
Houser, 167 So 45, 123 Fla 641-— 
Zetrouer V Zetrouer, 103 So. 625, 
89 Fla. 253. 

Tacking possessions see infra $16. 

95- Cal—Yuba Cons. Goldfielda v*- 
Hilton, 116 P. 712, 715, 16 Cal.App. 
228 

19 C.J. p 893 note 41. 
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98. Conn —Lawton v. Herrick, 76 A. 

986, 83 Conn 417. 

19 CJ p 893 note 42. 

Prescriptive right to maintain nuis¬ 
ance see the C J S. title Nuisances 
8§ 91, 92, also 46 C J. p 760 note 
p 752 note 65 

97. Mont —Groshean v. Ilillmont 
Realty Co^ 12 P.2d 273, 92 Mont 
227. 

98. Cal —Sullivan v. Zeiner, .33 P 
209, 98 Cal 346, 20 L R A. 730. 

19 C J. p 879 note 60 

99. Mont —Ferguson v Standlcy, 300 
P 245. 89 Mont 489 

N M —Hester v Sawyers, 71 P 2d 846. 

41 NM 497, 112 ALR 536 
19 CJ p 879 note 52 

1. Cal —Oneto v Restano, 20 P. 743, 
78 Cal 374. 

19 C J p 879 note 61. 

2. Cal.—Bernstein v Dodlk, 18 P 2d 
983, 129 '^"al App. 454. 

19 CJ p 879 note 51 [a] (1) (3). 

Burden of paying taxes on servient 
owner 

In the absence of agreement, the 
burden of paying taxes on a right of 
way is on the servient owner, and 
therefore the fact that the owner of 
land across which a right of way was 
claimed paid the taxes on the entire 
farm, including the right of way, is 
immaterial in an action to establish 
the right of way by prescription.— 
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§ 11. -Open and Notorious 

The use and enjoyment must be open and notorious. 

The statement often is made that in order to 
acquire an easement by prescription the user must 
be open and notorious but this is hardly more 
than a very abbreviated statement of principles 
necessarily considered hereinafter, §§ 12-15, at 
some length. 

§ 12. - With Knowledge and Acquies¬ 

cence of Owner 

The user must be under a claim of right with the 
knowledge and acquiescence of the owner of the servient 
tenement. This knowledge may be actual or it may be 
implied from the open and notorious character of the 
user; and the acquiescence may be presumed from the 
owner’s inaction in view of his knowledge of the user. 

It is very generally stated that in order for a 
user to ripen into a prescriptive right it must not 
only be under a claim of right, as stated infra § 
14, but must also be with the knowledge and ac¬ 
quiescence of the owner of the servient tenement,^ 


as such acquiescence is the foundation of the 
right by prescription,^ and anything which dis¬ 
proves acquiescence rebuts the presumption of a 
grant.® This statement, so far as it relates to the 
question of knowledge, implies either actual 
knowledge,^ or a user on the part of claimant of 
such a character that knowledge will be pre¬ 
sumed,® except where express notice is required 
by statute.^ In the absence of statute, actual 
knowledge is not indispensable to the acquisition 
of an easement by prescription.On the other 
hand, open, visible, and notorious user under claim 
of right IS not necessary where the owner of the 
land has actual knowledge thereof.^ 

Character of use. It is not necessary, in the 
absence of statute, for the party claiming an 
casement to make an express declaration of his 
claim, as stated infra § 14 b, but it is not suffi¬ 
cient that the claim of right exists only in the 
mind of the iierson claiming it, as it must in some 
way be communicated or asserted in such a man¬ 
ner that the owner may know^ of it the ab- 


S<hnM*dor v Moeley, 196 NW 843, 
182 Wis 484 

3. US—F C. Ayres Mercantile Co 

V Union Vac. R Co., C C.A Colo., 16 
F.2d 395. 

Al.iska—Roberts v JacRer, 5 Alaska 
190 

Cal —Lyons v Schwartz, App , 104 P. 
2d 383—Costello v. Sharp, 223 P. 
567, 65 Cal App 152. 

Conn —Cascio v Mcnghi, 172 A. 919, 
118 Conn 436 

Fla —J C Vrreen & Sons, Inc. V. 

Houser, 167 So. 45, 123 Fla 641. 
Ind —Monarch Real Est<ite Co v 
IVve, 133 N E 156, 77 Ind App. 

119. 

N H —^New Engrland Box Co. v. Wood, 
123 A. 826, 81 N.H 124, 33 ALK 
803. 

N M —Hester v Sawyers, 71 P 2d 646, 
41 NM. 497, 112 A L R. 536 
N.Y.—Moore v Bay, 191 N.Y S. 731, 
199 App Djv. 76—Abrams v. State, 
13 N.Y S 2d 306. 

Ohio —Pennsylvania R Co. v Dono¬ 
van, 145 N.E 479, 111 Ohio St. 
341. 

Tex —Smith v. Lancaster, Civ App., 
248 SW. 472. 

Wash —Bulkley v. Dunkln, 230 P. 
429, 131 Wa.sh 422, affirmed 236 P. 
301. 

W Va.—Rudolph v Glendale Improve¬ 
ment Co., 137 SE. 349, 103 W Va, 
81. 

Wis —Broadway-Wisconsin Inv. Co. 

V Sentinel Co, 212 N W. 646, 192 
Wis 338 

19 C J p 879 notes 53-54. 

4 . U.S —F. C. Ayres Mercantile Co. 
V. Union Pac. R. Co., C.C.A.C0I0., 
16 F.2d 395. 


Alaska—Roberts v Jaeger, 5 Alaska 
190 

Cal —Brandon v TTinpciiia Lumber & 
Timber Co, 146 V 46 26 Cal Ap!> 
06 

FI I —J, C Veri en & Son«? v Houser, 
167 So 45 123 Fla Oil 

Ill —IJontz V Stear, 121 N E 176, 
285 Ill 599 

Ind —Monarch Real Estate Co v 
Frve, 133 NE 77 Tnd App 

119 

Iowa—B]a<k v Whilacre, 221 NW 
825, 206 Iowa 1084—Manninpr v 

GeorRC, 219 N AV 1 J5 20.5 Inwa 091 
—Young: V THicil, 176 NW 272. 
188 Iowa 410 

Kv—Marrs V Ratliff 128 S AV 2d 604, 
278 Ky 164 

Ml.-Noyes v. Levine, 154 A. 78, 130 

Me. 151. 

Ma»is—Oldfltld v Smith, 24 N E 2d 
544, 304 Mass. 590 

Mith—Village of Mamliester v 
Blaesa, 242 N AV 798 258 Mich 652 
—Roberts v AVheclock, 213 N AV 
72, 237 Mich 689 

N H —New EnRland Box Co v AV ocid, 
123 A, 826, 81 N.H. 124, 33 A L.R 
803. 

N.M—Hester v. Sdwjers, 71 I’2d 
646, 41 N M. 497, 112 ALR 5 16 

N Y —Abrams v. Slate, 13 N Y S Jd 
306. 

N.C —Hemphill v. Board of Aider- 
men of Forest City, 193 S E 153, 
212 NC 185—Perry v. White, 116 
S E 84, 185 N C. 79 

Tenn —Reider v. Orme, 68 S AV 2d 
960, 17 Tenn App 497. 

Tex —Ladies' Benev Soc. of Beau¬ 
mont V, Magnolia Cemetery Co , 
Com.App., 288 S.W. 812, afflrminR, 
Civ.App., 268 S.W. 198—Smith v. 
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Tjancastor, Civ App, 248 SW 472 
A'’n—Bive.s v Gooch, 162 SE 184, 
157 Va 661 

AA^ash —Downie v Citv of Renton, 
298 p 4.5 4. 162 AV'ash 181, r«*v€rsed 
on other Rrouiub? 9 P 2d 372, 167 
AA'ash 374 

AA'A^a—LinRr*r v AV'atson, 150 SE 
525, 108 W Va ISO 
19 CJ p 879 note 58 

5. Me—liariiiell v Bidwell, 98 A. 
713, 115 Me 227 

Mass—Grav v Cambridge, 76 NE 
195. 189 Mass 405, 2 L R A .N S , 
976 

6. Me—Dartmll v Bidwell, 98 A. 
743. 115 Me 227 

7. Mass—Gray v CambndgTG, 76 N. 

E 195 189 Mass 405, 2 LRA. 

N S , 976 

8. Fla —J C Vereen & Sons. Inc v. 
Hou.ser, 167 So 45, 123 P^la 641. 

19 C J p 880 note 70. 

9. Iowa—Lehfeldt v. Bachmann. 167 
NAV. 456, 175 Iowa 202. 

19 C J p 880 note 59 

n’o character of user will anfflee 
to erlve notice of the claim of ripht 
to an easement where t xpress no¬ 
tice IS required by statute—Leh¬ 
feldt V. Bachmann, supra—19 CJ 
p 880 notes 69 [a] [b]. 

10 . Cal —Conaway v Toogood, 158 
P 200. 203. 172 Cal 706. 

19 CJ p 880 note 62 

11. Cal —Foparty v Foparty, 61 P. 
670, 129 Cal 46 

12 . Cal —Eddy v Demichalis. 280 P 
389, 100 Cal App 517—Grimmesey 
V. Kirtlan, 270 P. 243, 93 Cal App. 
658. 
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sence of express notice or actual knowledge on 
the part of the owner of the land, the user by 
claimant must be so visible, open, and notorious 
that notice or knowledge will be presumed.^^ 
Nevertheless, if the use is of such a character as 
to indicate to the owner of the land that the land 
was used under a claim of right, and to put him 
on inquiry as to the character of the use, the re¬ 
quirements of the rule are satisfied, and the own¬ 
er IS charged with notice irrespective of whether 
he had actual notice or not.^* 

Presumption as to acquiescence. While knowl¬ 
edge alone of the adverse user, even though con¬ 
tinued for the prescriptive period, cannot form 
the foundation of a right to an easement,and 
while evidence is admissible to show nonacqui- 
esccnce, although there was knowledge,^® yet, it 
IS in general unnecessary that the element of “ac¬ 
quiescence’" be shown independently of "knowl¬ 
edge” in the common accejitation of that term, 
that IS, that an affirmative permission or consent 
be given in addition to the hostile claim of right 
On the contrary, in the absence of statute provid¬ 
ing otherwise, if the ow'ner has actual or con¬ 
structive knowledge of the user and lakes no steps 
to prevent the adverse claimant from his contin¬ 


uous enjoyment of the right claimed by him, he 
will be considered to have acquiesced in the use.^* 

§ 13. - Continuous and Uninterrupted 

a. In general 

b What constitutes such user 
c What constitutes interruption or 
breach of continuity in general 

d. Verbal complaints and denials of 

right ' 

e. Interruption by suit 

f. Admission of superior right in land- 

owner 

g. Unity of ownership of dominant 

and servient estates 

h. Interruption by stranger 

i. Interruption after expiration of pre¬ 

scriptive period 

a. In General 

The use must be continuous and uninterrupted for the 
full prescriptive period, and any substantial interruption 
thereof is fatal to the claim of prescription. 

To acquire an easement by prescription the use, 
for the full prescriptive period, must be continuous 
and uninterruiited,^'^ or, as stated in some dtci- 


N Y —Sewall v Fit/ (ribbon, 251 NY 
S 5i)9, 2.^3 App I>iv 70, revoraed 
on other Krounda 184 N.E. 126, 260 
N Y. 638 

19 C J. p 880 note 68. 

13. Cal—Beinatein v Dodik, 18 P. 

2d 983. 129 Cal Arip 451—(Irim- 

meaey v Kirllan, 270 P 243, 93 Cal 
App 658 

Fla —J C Vereen & Sona v. Houaor, 
107 So 45. 123 Fla 641 
N.Y—Sewall v Fitz Cibbon 251 N 
Y S 699, 233 App Div 70, revt raed 
on other Riounda 184 NE 120, 260 
NY 638 

Waah—Downie v City of Renton. 
298 P 454. 162 Waah 181, reversed 
on othei grounds 9 P 2d 372, 167 
Wash 374 

19 C J p 880 note 69 

All essential elements of adverse 
possession for sldliitory period must 
be so elearlv shown as to Kive no¬ 
tice to owner ot ho‘ tile invasion of 
owner's riRhls—Kinff v Rattle Oeek 
Box Co. 209 NW 133. 235 Mieh 24. 

Permanent brick, stone, and iron 
stairway from si ret t to store haae- 
ment, in constant ust., la .iriiple no¬ 
tice to city that owner’s claim is ad¬ 
verse, and not mere terniioiarv use 
as abutting owner—En*jieman v City 
of Kalamazoo, 201 N W 880, 229 

Mich. 603. 

14. Cal —Redemcyer v. Carroll, 68 P 
2d 739, 21 Cal App 2d 217~Bern- 
steln v. Dodik, 18 P.2d 983, 129 Cal. 


App 454—Pacific (las & Ele* trie 
Co V Crockett Land & Cattle Co , 
233 P 370, 70 Cal App 283 

Ky —Flener v. Lawrence, 220 S W 
1041, 187 Ky 384 

NM—Wilson V Williams, 87 P 2d 
683, 43 NM 173—Hester v S.iw- 
yeis, 71 P2d 646, 41 N M 497, 112 
ALII 536 

Utah—Jensen v Gerrard, .39 P 2d 
1070. 85 Utah 481 

Vt—Spencer v Jennings, 115 A. 270, 
95 VI. 364 

19 C J p 880 note 70. 

15. Ill—Allen v. Mithel. 38 HI App 
313 

16. Ill—Allen v Mit hel, supra 

Evidence to disprove atquiestcnce ace 

infra § 69. 

17. Cal—Silva v Hawn, 3 02 I* 952, 
10 C'al App 544 

1®. Cal —Heenan v Bevans, 196 P 
802. 61 Cal App 277 

Ky—Mann v I’helps, 107 S W 2d 288, 
269 Ky 49 1 

N.J—Harry v Tunitk, 122 A 439, 
95 N J Eq 94, reversed on other 
grounds 127 A 658. 97 N J Eq 281 

NM — Wilson V. Williams, 87 1* 2d 
683. 43 NM. 173—Hester v. Saw¬ 
yers 71 P 2d 646, 41 N.M 497, 132 
A L R 536. 

Ohio—Fitzgerald v. Brenaman, 17 
Ohio N P ,N S.. 615. 

Wash —Downie v City of Renton, 
298 P 454, 456, 162 Waah. 181, cit¬ 
ing Corpus Juris, and reversed on 
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Other grounds 9 P.2d 372, 167 Wash 
.371 

19 CJ p 881 note 75 

“The easement right acquired, 
when complited under the law, is 
baaed upon a presumptUm that tho 
continued enjoymeiit of the ease mint, 
in such manner for the statutory pe¬ 
riod under the claim of right, was 
agreed to by the owner of the servi¬ 
ent estate, and that it will be pre¬ 
sumed that the right had its begin¬ 
ning in the gr.int ’’--Mann v T’helps, 
107 S W 2d 288. 290. 269 Ky 493 
Presumption of grant of easement 
in lands or over the lands of another 
may be indulged on the ground that 
the owner f>f the land has submit¬ 
ted to the use writhout objection for 
such length of time that his conduct 
cannot be accounted tor on any other 
hypothesis, but the acts done by the 
party claiming the benefit of the 
presumption and his predecessors in 
estate, must haVe been in themselves 
such as the other party, having tho 
right to object, submitted to them 
without objection—Clarke v Clarke, 
66 P. 10, 13.3 Cal. 667—Heenan v 
Bevans, 196 P. 802, 51 Cal App 277 
19. Cal —Costello v. Sharp, 223 P. 
567, 65 Cal App 152—Brandon v. 
Umpqua Lumber & Timber Co , 146 
P. 46, 26 Cal App. 96 
Conn—Caseio v. Menghi, 172 A. 919, 
118 Conn. 436. 

Fla—J. C. Vereen & Sons, Inc. v 
Houser. 167 So. 46, 123 Fla. 641 
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sions, the use must be “peaceable and not con- 
tentious.“20 However, the terms “continuous” 
and “uninterrupted” as used in this connection 
are not synonymous, since use of an easement 
may be continuous without beinfj uninterrupted in 
the technical sense of the lerm.-^ 

A substantial interruption during^ the period of 
adverse use is fatal to the claim ;22 and this is 
so whether the continuity of possession and en¬ 
joyment of the casement is broken by a cessation 
to enjoy it, or by some act on the part of the 
owner of the servient tenement 23 Interruptions 
of the use of an casement when broiig^ht to the 
knowlcdp:e of claimant rebut the presumption of a 
grant,2^* unless such interruptions are promptly 
contested b> claimant and the easement reassert¬ 
ed 2-'» An easement caniifit arise by prescription 
if the owner of the servient estate has habitually 
broken and interrupted the use at will^S or denied 
the right and threatened to put an end to the use 
and enjoyment of it,27 for it cannot be said that 
the owner has acquiesced in a right which has 
been exercised against his protest.2® 


§ 13 

b. What Constitutes Such User 

An adverse uset ordinarily, is continuous and unin> 
terrupted where the acts constituting the user are of 
such frequency as to give notice to the landowner of the 
right of easement claimed against him and are not in¬ 
terrupted by an act of the owner or by voluntary aban¬ 
donment by the claimant of the right. 

The term ‘‘continuous and uninterrupted use” 
has been defined as a use not interrupted by the 
act of the ouner of the land or by voluntary aban¬ 
donment by the party claiming the right ;2i^ and 
It has been said that the correct rule, as to con¬ 
tinuity of use to give a prescriptive right to an 
easement and what shall constitute such contin- 
uit}', can be stated onl> with reference to the 
nature and character of the right claimed 
klowever, in order that user may be considered 
continuous, it is not necessary that it should be 
constant,^’ unless required by statute .22 

Ordinarily, if whenever claimant needs it from 
time to time he makes use of it,23 and the acts 
constituting the user are of such nature and fre¬ 
quency as to give notice to the landowner of the 
right being claimed against him,34 the user will 


Ill—Bontz v Stear, 121 N p: 176, 
285 Ill 599 

NJ—Sopor V 154 ^ 852 108 

N T Bq ‘{70. affirmed 153 A 5X6 
107 N .1 Kq 5.17—Coombs v Atlan- 
tif City n Co 126 A 6(»6, 96 NJ 
Kq 709 

N Y —Abrams v State. 1,3 N Y S 2d 
.306—Van Overbefk v Batsleer, 191 
NTS 49 

Or—Minto V Salem Water, Bight 
At Power Co, J50 P 722, 120 Or 
202 

V,i — Rives V (Jooch, 162 SK 184, 
157 Va 661 

WVa—Nuttir v Kerby, 199 SE 455, 
120 W.Va 532 

19 CJ p 881 note 76 

Continued and uninlerrupted use of 
right of way see infra ^18 

80 . NM—Hester v Sawyers, 71 P, 
2d 646, 41 N M 497 112 A LR. 536. 

19 C J p 881 ncitt 77 

81 . Cal—Alta Land. et( . Co v 
Ilanrock, 24 P 645, 85 Cal 219, 30 
Am S R 217 

22 . Cal —Bree v Wheeler, 61 P 782, 
129 Cal. 145 

N Y —In re Elevated Railroad Struc¬ 
ture s, etc, in East Forty-S€*cond 
St.. City of New York, 253 N Y S 
743, 141 Misc 565, followed in In 
re Forty-Second St Spur, Borough 
of Manhattan, City of New' York, 
257 NYS 37, 143 Misc 129. af¬ 
firmed In re Elevated Railroad 
Structures, etc, in East 42nd St, 
City of New York, 262 NYS 973, 
238 App Div 832. affirmed In re El¬ 
evated Railroad Structur* s in For¬ 
ty-Second St, City of New Toik, 


192 

NE 

188, 

265 

N Y. 

170, 

nf- 

tlrmr 

‘d Robei Is 

V 

Cltv 

of 

New 
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set 

689. 

295 
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264, 
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19 C J p 881 note 79. 


23 . Mass —Polhird v Barnes, 2 
Cush 191 

24 . NC—Willey v Norfolk, eli , R 
Co , 1 S E 446 96 N C 408 

19 C.J p 881 note 82 

25. N C —Willey v Norfolk, etc , R 
Co , supra 

26 . (Ja—Kirsehner v Western. et(* , 
R Co . 67 Ga 760 

Kv—Bale.s v Raflerty, 170 S W, 1184, 
161 Kv 511 

27 . M.ass—McF.arlin v Essex Co 10 
Cush 304 

Ohio —Bounds v White, 9 Ohio N P . 
N S , 491 

Va—Reid v Garnett, 43 SE 182, 101 
Va 47 

28. Ill —(Chicago, etc, R Co v 
Ho.ag. 90 Ill 339 

W Va—Wooldridge v Coughlin, 33 S 
E 233, 46 W Va 345 

29 . Ind —Fankboner v Corder, 26 
NE 766, 127 Ind 164 

30 . Cal —Hespene Land, etc , Co v 
Rogers, 23 V 196. 83 Cal 10, 17 
Am S R 209 

Wash —l^ownie v City of Renton, 298 
P 454, 457, 162 Wash 181, quoting 
Corpus Juris, and revet si d on other 
grounds 9 P 2d 372, 167 Wash 374 

Adjacent support 

A bathroom, supported by beams 

resting on a wall of an adjoining 

proprietor, creates continuous ap¬ 
parent servitude, subject to prescrip¬ 
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tion—Greco v Frigerio, 3 La App 
64 9 

31. NIT—lloban v Bucklin, 186 A 
8. 88 NTT 73, modifying 184 A 362, 
88 NH 73 

Wash—Dow me v Citv of Renton, 
298 J> 454. 457 162 Wash 181, 

quoting Corpus Juris, and reversed 
on othei grounds 9 P 2d 372, 167 
A\ash 374 

19 CJ p 882 note 90 

32. G,i—Hcndri(k.s v Carter, 94 S. 
E 807, 21 GaApp 527. 

33. NH—Jean v Arseneault, 153 
A 819, 85 N H 72 

Wash —T>ownie v City of Renton, 
298 J> 454. 457, 162 M'^ash 181, 
quoting Corpus Juris, and reversed 
on olhtr grounds 9 P 2d 372, 167 
Wash 374 

19 C J p 882 note 91. 

34. Mass—Pollard v. Barnes, 2 
Cush 191 

NH—Hohan v Bucklin, 186 A 8 88 
N H 73, modifying 184 A 362, 88 
NH 73—Jian v Arseneault, 153 
A 819. 85 NH 72—-Gilford v Win- 
nipiseogee Lake Co, 52 N H 262 
Wash—Downie v Cltv of Rentc>n. 
298 P 454, 457. 102 Wash 181. 

quoting Corpus Juris, and rcver-.ed 
on other grounds 9 1’2d 372, 167 
Wash 374 

W Va —Nutter v Kc rhy, 199 S E 
455. 456, 120 W Va 5.12, citing Cor¬ 
pus Juris. 

19 C.J. p 882 note 92. 

One test is, has the landownr r 
had reasonable cause from the actual 
use made of his land to believe dur¬ 
ing the entire period that the right 
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be considered continuous. Nevertheless, there 
must be such repeated acts of such character and 
at such intervals as afford a sufficient indication 
to the owner that an easement is claimed.^^ 

Occasional trespass. Mere occasional acts of 
trespass do not satisfy the rule that the user must 
be continuous,^® even thoiijjli they are repeated 
over a long period of timc.^^ 

c. What Constitutes Interruption or Breach of 
Continuity in General 

An interruption or breach of continuity of the use, 
sufficient to stop the running of the prescriptive period, 
ordinarily, occurs only where there is a physical in¬ 
terruption or some unequivocal act of ownership on the 
part of the owner of the servient tenement, or of one 
in privity with him. A temporary or accidental Inter¬ 
ruption, generally, is not sufficient. 

Generally speaking, the continuity of the use 
IS interrupted or broken, so as to stop the run¬ 
ning of the prescriptive period in favor of claim¬ 
ant of the easement, only where there is a physi¬ 
cal interruption of the use or some unequivocal 
act of ownership on the part of the owner of the 
servient tenement,^^ and it has been held that 
there can be no effective interruption except by 
the owner of the servient tenement, or those in 
privity with hini.'^**^ There is such an interrup¬ 
tion, where the property, in which the easement is 
claimed, is used in a manner inconsistent with 
the rights of the person claiming the easement ;^® 
as where the property is conveyed, no exception 
being made of the alleged right in the convey¬ 
ance or where the use of the easement is in¬ 


terrupted by the owner of the land by obstruc¬ 
tions placed on it in the exercise of his right to 
prevent the use of the land for the easement.^2 
A total cessation of the enjoyment of an easement 
for a considerable time, such as to give the own¬ 
er good reason to believe that the claim has been 
abandoned, is such an interruption of the user 
as will prevent the maturing of a prescriptive 

right.^3 

Temporary or accidental interruption. Tempo¬ 
rary or accidental interruptions, such as inter¬ 
ruptions in the use of a way or of water occa¬ 
sioned by a drought, or by the breaking of a dam, 
or by repairs to waterworks are not fatal, pro¬ 
vided the use is resumed within a reasonable 
time.^4 A fortiori a temporary nonuser by agree¬ 
ment of the parties is not fatal.^® An isolated 
instance of attempted interruption of the user 
resulting in no actual interruption and followed 
by no attempt to test the right will not as a mat¬ 
ter of law necessarily destroy the presumption 
of a grant founded on a user in other respects 
sufficient.^® 

Death of owner of serznent tenement. The 
death of the owner of the servient tenement dur¬ 
ing the prescriptive period does not of itself cause 
an interruption in the use of an easement.^ 

d. Verbal Complaints and Denials of Bight 

Mere verbal complaints against, or denials of, the ad¬ 
verse .user IS not sufficient, in some states, to interrupt 
the running of the prescriptive period; but, in other 
states, the rule is to the contrary. 

In some states mere denials of the right, com- 


was beinp claimed ar?xinst him—Ho- 

ban V Bucklin. 186 A 8, 88 N H 73, 

modifying 184 A 363. 88 N H 73 

35. Mo—D.iitnoll v indwell, 98 A. 
74.3, 11.5 Mo 327 

Wash —Do wine v City of Ronton, 
398 P 454. 457. 163 Wash IM. 

quoting: Corpus Juris, and ro\ersod 
on other grroiinds 9 P.3d 372, 167 
Wash 374 

36 . Til—Lc >naid v Pearce, 181 NE 
399. 348 III 518 

Wash—Do\/nie v City of Renton, 9 
P 2d 372. 167 Wash 374, reversing: 
298 P 454. 162 Wash 181 

19 C J p 885 note 4 7 

37. Wash —Downie v City of Ren¬ 
ton, supra. 

38 . Me —Rollins v Blackden, 92 A 

521, 112 Me 459, AnnCasl917A 

876 

Miss—McIntyre v. Harvey, 128 So 
572, 168 Miss 16, sussrestion of er¬ 
ror sustained in part 130 So 6, 
158 Miss. 16. 

39. Me.—McIntyre v. Talbot, 62 Me 
312. 


Interference by one In possession 
under owner has the same effei t as 
an Interruption of adverse posses- 
.sion as the same act by the owner 
himself—^Waterman v. Moody, 103 A 
325. 92 Vt 218 

40. Utah—Smith v. North Canyon 
Water Co, 52 P. 283. 16 Utah 194 

Vt—D’Orazio v Pashby, 150 A 70, 
102 Vt 480 

41. Me—Rollins v. Blackden, 92 A 

521, 112 Me. 459, Ann.Cas 1917A 

875. 

43. Cal —Laplque v. Morrison, 154 
P 881, 29 CalApp 136. 

Mass —Webster v Lowell, 8 N E 
54, 142 Muss 324 

43. RI—Tefft V Reynolds. 113 A. 

787, 43 RI. 538 
19 CJ p 882 note 96 
Abandonment of way 

Where the use of a way across 
defendants' land by plaintiff’s ances¬ 
tors in title ceased for twenty-two 
years, and neither defendant nor his 
ancestors in title knew or had reason 
to know that plaintiff or the former 
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owners of his land ever claimed a 
rig:ht to use such way adversely and 
as of rig:ht, the evidence was insufli- 
cient to establish an easement by 
prescription—Tefft v. Reynolds, su¬ 
pra 

44. Mo —Faulkner v. Hook, 254 S W. 
48, 300 Mo 135. 

19 CJ p 883 note 12. 

Seasonable periods of vacancy in¬ 
cident to, or occasioned by, a change 
of possession or the substitution of 
one tenant for another does not con¬ 
stitute such an Interruption as to 
destroy continuity of use —Bernstein 
V Dodik, 18 P2d 983, 129 Cal.App. 
454. 

45. Wash—Downie v. City of Ren¬ 
ton. 298 P 464. 467, 162 Wash 181, 
quoting Oorpos Juris, and reversed 
on other grounds 9 P 2d 372, 167 
Wash 374. 

46. Conn—Connor v. Sullivan, 40 
Conn. 26, 16 Am.R. 10. 

47. Vt.—Arbuckle v. Ward, 29 Vt. 
43. 

19 C.J. p 884 note 46. 
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plaints, remonstrances, or prohibitions of user un¬ 
accompanied by any act which in law would 
amount to a disturbance and be actionable as such 
will not prevent the acquisition of a right by pre- 
scription.^8 In other states, however, it is held 
that mere verbal complaints or protests by the 
landowner, or verbal denials of the right, or pro¬ 
hibitions of user, are sufficient, without more, to 
interrupt the enjoyment of an easement,^^ the 
theory being that such complaints show want of 
acquiescence on the part of the landowner and 
this may be so under express statutory provision.***^ 

Written notice. Under some statutes an ease¬ 
ment may be interrupted by the giving of a pre¬ 
scribed notice in writing to that effect.®- 

e. Interruption by Suit 

A suit by the owner of the servient tenement, to test 
the right to the easement, is an interruption of the use 

The institution of an action by the owner of 
the servient tenement, to test the right to the 
easement, constitutes an interruption of the use.®^ 
No prescriptive right can be acquired where it is 
shown that the party claiming the easement has 
been sued, during the prescriptive period, on ac¬ 
count of his use thereof, and has paid damages,®^ 
or has failed to appeal from an adverse judg¬ 
ment,®® or has compromised the suit.®® However, 
a suit by a tenant does not interrupt the running 
of the prescriptive period against his landlord,®'^ 


and conversely, the bringing of an action by the 
owner of the fee of the servient estate which is 
subsequently settled does not interrupt the running 
of the statute as to his tenant.®* 

f. Admission of Superior Right in Landowner 

An admission, by the claimant of an easement, of a 
superior right in the owner of the servient tenement, is 
fatal to the claim. 

Where the person using the easement has, 
within the prescrii)ti\e period, acknowledged a su¬ 
perior right in the other party, such admission 
IS fatal to his claim,®^ e\cn though the admission 
was made by mistake.There is such an admis¬ 
sion where claimant desists in his exercise of the 
right on demand of the owner of the servient es¬ 
tate and notice by his attorney,®^ or pays a con¬ 
sideration for the exercise of the right during a 
part of the prescriptive period,®- or requests per¬ 
mission to use the easement,®2 or offers to pur¬ 
chase the right, during the prescriptive period.®'^ 

A request for permission or an offer to pur¬ 
chase made after the expiration of the full pre¬ 
scriptive period IS not fatal,®® but it tends to show 
that the use during the prescriptive period was 
not adverse.®® Equivocal and inconsistent decla¬ 
rations by the party claiming the casement, that 
he has enjoyed it by siifftranee, are not suflicient 
to repel the presumption of a grant,®'^ and nei¬ 
ther IS an offer to purchase the fee of the scr- 


48. Miss—Mrlntyrc v Harvey. 128 
So 572. 158 Miss. 16, suget-.slion 
of error sustained in part 130 So 
5. 158 Mias 16. 

19 CJ p 883 note 13 

49. Me—Noyea v. Levine, 154 A 

78, 79. 130 Me. 151, citing Corpus 
Juris. 

Mass—Bucella v Agrippino, 154 N E 

79, 257 Mass 483 

Wyo —Campbell v. Wyoming Devel¬ 
opment Co, 102 r2d 745, 750, cit¬ 
ing Corpus Juris. 

19 C J. p 883 note 14. 

50l Me.—^Noyes v Levine. 154 A 78, 
130 Me 161—Rollins v Blackdcn, 
92 A. 521, 112 Me. 459. Ann Cas. 
1917A 875. 

19 C J. p 883 notes 14, 15. 

51. Mass —Bigelow Carpet Co v. 
Wiggin, 95 N E 938, 209 Mass 542 

19 CJ p 883 note 16. 

52. Me —Dartnell v. Bidwell, 98 A. 
743. 115 Me. 227. 

Mass.—Bigelow Carpet Co. v Wiggin. 

96 N.E 938, 209 Mass 542 
19 C.J p 883 note 17. 

63. Me.—Rollins v Blackden, 92 A. 
521, 112 Me. 459. 465, Ann Cas. 

1917A 875. 

Miss.—McIntyre v. Harvey, 128 So 
672. 168 Miss. 16, suggestion of er¬ 


ror sustained in part 130 So 6, 
158 Mi.ss 6 

Mo—Riinlen v Chicago, etc, R Co. 
60 Mo App 414 

Pa—^Workman v Curran, 89 Pa. 226 
54- Tenn —Harmon v Carter, Ch. 

App, 59 SW b56 
Wis—Cobb V Smith, 38 Wis 21 

55. Eng—Eat€>n v Sv^an^ea Water¬ 
works Co. 17 QB 267, 79 ECL 
267, 117 R<*print 1282 

56. Ind—Po.stlcthwaite v. I’ayne, 8 
Ind 104. 

67. NY—Golds!rom V Inlerboiougb 
Rapid Transit Co, 100 NYS 911, 
115 AppDiv 323 

58. NY—Burke v Manhattan R- 
Co , 105 NYS 828, 120 App Div 
684 

69. N.Y —First Baptist Church and 
Society of Norwich v Lef^on, 258 
N Y.S 493, 144 Misc. 286 
Wis —Frank C Schilling Co v Detry, 
233 NW 635, 203 Wis. 109. 

19 C J. p 884 note 26 
Application for permit for curb 
A landowner who applies for, per¬ 
mit to cut curb for drive there liy ac¬ 
knowledges that he is not using com¬ 
mon drive under claim of right — 
First Baptist Church and Society of 
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NorwK h V Letson. 258 NYS 49.3, 
144 Misc 286 

CO. Vt-Alitcholl V Walker, 2 Aik 
266. 16 AmD 710 

01. Me—Rollins v Blackden, 02 A 
521. 112 M( 459, Ann Cas 1917A 875 

C2. Wash—Fetterson v Waske, 88 
P 206, 4 5 Wash. 307 
Wis —Frank C Schilling Co v. Detry, 
233 NW 635, 2U3 Wis 109 

63. Vt.—^Weed v Keenan, 13 A. 804, 
60 Vt 74 6 Am S R 93. 

19 CJ p 884 note 29. 

64. Cal—Jeffery v. Stevens, 24 P-2d 
500, 501. 218 Cal 682, citing Cor¬ 
pus Juris. 

Mass—Sumner v Tilcston, 7 Pick 
198 

Nil—Watkins v. I’eck, 13 N H 360. 

40 AmD 156. 

19 CJ p 884 note 30. 

65. NH—^Watkins v. Peck supra 
Vt—^IVeed v Ki enan 13 A. 804, 60 

Vt. 74. 6 Am S R 93 
19 C J. p 884 note 31 

66 . Vt.—Perrin v. G.irficld, 37 Vt. 
304—Trac*y v. Atherton, 36 Vt 603. 

19 C.J. p 884 note 32. 

67. Pa—Pierce v. Cloud, 42 I’a 102, 
82 Am.D. 496. 
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vient estate.®* 

Admission made to third person. An admission 
made to one person does not prevent the prescrip¬ 
tion from running against others to whom no 
such admission has been made>^ 

An admission by one of two joint owners of 
property that a driveway was not used under a 
claim of right may be taken against both ovvn- 
crs.70 

g. Unity of Ownership of Dominant and Servi¬ 

ent Estates 

Unity of ownership of the dominant and servient 
estates, after the adverse use has commenced, is a fatal 
interruption. 

Unity of ownership of the dominant and ser¬ 
vient estates, arising after the adverse use has 
commenced, constitutes a fatal interruption and 
continuity of possession is broken where the jier- 
son claiming the easement holds the servient es¬ 
tate for part of the period as tenant of the owner."'- 
How'ever, the fact that the lessee of the dom¬ 
inant estate is at the same time the lessee of 

the servient estate will not break the contniinly 
of the adverse use and interrupt the running of 
the statute nor does the fact that the jiarty 

claiming the easement has been at one time, dur¬ 

ing the prescriptive period, the owner of an un¬ 
divided part of the servient tenement, interrupt 
the continuity.^^ So, also, sundry tenants in com¬ 
mon ma> acquire by adverse user for the benefit 
of, and as aiipurtenant to, the land owned in com¬ 
mon an easement over land owned by one of them 
in severalty.Continuance of the adverse use 
of an easement for the necessary period, as found, 
IS not negatived by the fact incidentally appear¬ 
ing that the party claiming the easement w'as at 
one time the executor of the then owner of the 
land.*^® 

h. Interruption by Stranger 

A temporary intrusion or occasional trespass by a 


stranger does not affect the continuity of the claimant’s 
use. 

A temporary intrusion or occasional trespass by 
a stranger does not interrupt the running of the 
statute in behalf of one who seeks to acquire an 
easement in land.'^'^ 

L Interruption after Expiration of Prescriptive 
Period 

An interruption occurring after the expiration of the 
prescriptive period, ordinarily, is not fatal unless it 
amounts to an abandonment by nonuser. 

At common law an interruption occurring after 
the easement has been used continuously for the 
prescriptive period is not fatal unless it is so long 
continued as to amount to an abandonment by 
nonuser.''* W ht re, however, the owner of the 
servient estate obstructs the easement, adversely 
and contiiiuousK, for more than twenty years, a 
new grant will be presumed in his favor against 
the former owner of the casement.'^*-* 

§ 14. - Adverse 

a In general 

b Claim of right as clement 
c Infringement of landowner's rights 
d Permissive use 

e Use under grant, agreement, or res- 
t r\ at ion 

f. Payment of rent or making repairs 

g. Ownership of servient estate incon¬ 

sistent with adverse use 
h Use based on mistake 

a. In G-eneral 

The use and enjoyment must be adverse to the rights 
of the owner of the servient tenement, that is, it must be 
a use under a claim of right inconsistent with, or contrary 
to, the rights or interests of such owner 

In order to give title by prescription the use 
and enjoyment of the right claimed must be ad¬ 
verse to the rights of the owner of the servient 
tenement.*** 


68 . Pa—Zell v Universalist Soc, 
i:i A 447, 119 Pet 390, 4 Am S R 
654 

69. SC—Lynn v Thomson, 17 S.C 
129 

70. NY—First Raptist Church and 
Society of Norwith \ Lc^tson, 258 
N Y S. 493. 144 Misc 286 

71- Conn—Whiting v Gdjrlord, 34 
A. 85, 66 Conn 337. 50 Am S R 87 

19 C.J p 884 note 39 

72. Conn —Deregibus v Silberrnan 
Furniture Co., 186 A 553, 121 Conn 
633, 105 ALR. 1183. 

Tex.—Sassman v. Collins, 115 S W. 
337, 53 TexClv.App. 71, 74. 

19 C J p 884 note 40. 


73. Cal—Franz v Mendoiua. 63 I*. 
361, 131 Cal 205. 

74. Ma.ss—Reed v. West, 16 Gray 
283. 285 

19 CJ. p 884 note 42 

75. Conn —Pradley's Fish (^o v 
Dudley, 37 Conn. 136 

76. Conn —Ailing Really Co v Ol- 
derman, 96 A 944, 90 Conn 241 

77. Mass—Dorntee v Lyons, 112 N 
E 610, 224 Mass. 256. 

N.Y —Morrison v Fellman, 271 N 
YS 436, 150 Misc 772. 

19 CJ. p 885 note 49 

78. Ky—Daniel v Shaver, 212 S.W 
913, 184 Ky. 674. 

19 C.J. p 885 note 51. 
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Where title to right of way has 
been aegoired hy prescription long 
before defendant becomes the own¬ 
er of the servient estate, her refusal 
1o ac'quiesce in the claim of an ease¬ 
ment has no effect to defeat the ease¬ 
ment —Landrum v. Tyler, 101 S.E. 
788. 126 Va 600 

79. Tenn —Louisville, etc., R Co v. 
Mo.s.sman. 16 S W 64, 90 Tenn 157, 
25 Am S R. 670. 

80. Ala—Birmingham Trust & Sav¬ 
ings Co. V. Mason, 130 So 559, 222 
Ala. 38. 

Cal —Lyons v. Schwartz, App , 104 P. 
2d 383—Bernstein v. Dodik. 18 P. 
2d 983, 129 Cal.App. 454—Eddy v. 
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lyhat user is adverse tn general. In general, 
the hostile and adverse character of the user nec¬ 
essary to an castment by prescription is the same 
as that which is necessary to establish title by 
adverse possession.^! To be adverse, the use must 
be under a claim of right inconsistent with, or 
contrary to, the interest of the owner, and of such 
a character that it is difficult or impossible to ac¬ 
count for It except on the presumption of a 

grant. 

Adverse user has also been \ar 1011 sl 3 defined 
as use under a claim of right known to the owner 
of the servient tenement use without license 


§ 14 

or permission use whenever desired without 
permission asked or objection made;^*'» use such 
as the owner of an easement would make of it, 
without permission asked or given, and disregard¬ 
ing entirely the claims of the owner of the land.^® 

b. Claim of Right aa Element 

The user must be exercised under a claim of right, 
known to and acquiesced In by the owner. 

In order to be adverse, the user must be exer¬ 
cised under a claim of right and not as a mere 
privilege or license revocable at the pleasure of 
the owner of the soil,87 j^id such claim must be 


Drmirhalia. 280 1* 380. 100 Cal App 
517—Costello V Sharp, 223 P 567. 
65 Cal App 152 

Conn—Sa< hs v Toquel, 18.3 A 22. 
121 Conn 60, 103 A T.. R. 677—Phil¬ 
lips V Ponadies, 136 v\ 681 105 

Conn 722 

Fla—.1. C Vereen & Son.M v Houser, 
167 So 45. 123 Fla 641 
Iowa—Rolurts v M*idi«?on Countv, 
167 NW 644. 183 Iowa 915 
Me—Rurnham v llurnhani. 156 A 
823. 130 Me. 409 

Mith—Outhwaite v Foop*. 215 NW 
331, 240 Mich 327 

Mo—(lrei«?inKer v Klinhart, App, 
282 SW 473, quashed State fx rel 
(Ireisintrer v Cox, 292 S W 75 
Mont—FcTguson v Standle^, :’,(»0 P 
245, 89 Mont 489 

N.1—Soper V Conly, 151 A 852 108 

N J Fq 370. affirmed 153 A 586, 
107 N .7 Eq 537 

N I*—Wll^;hl V Town ol Hake Wac- 
caniaw, 158 SE 99. 200 NC 616 
Oi —\ list in V Blot h 105 1’2d 86tS 
l».i—IKfb \ Ferns 193 A 75, 127 
P.i Super 489—Smithson v Lowe, 
51 York Lej? Rec 85 
Ttnn—lUakeinore v Matthews 285 
S W 567 154 Ttnn 334 
Tex—Bauch v Kahn Civ App 293 
SW 2.59—Callan v Walters. Civ 
\pp, 190 SW 829 

Utah—.lensen \ Gerrard, 39 P 2d 
1070, 85 Utah 4 81 

Wash—Bulkle\ \ Dunkin, 230 P 429, 
131 Wash 4 22, affirmed 236 I* 301. 
19 CJ p 885 note 56 
Continuance of adver.so user for pre¬ 
scriptive period see infra § 16 

81. Mo—Sanford v Ktarn, 122 SW 
1051, 223 Mo 616 

Mont —Ferjfuson v Standley, 300 P 
245, 89 Mont 489 

Wis—Lindokken v T*aulson, 272 N. 
AV 453, 224 Wis 470. 110 A L.R 
910 

Hostile possession generally see Ad¬ 
verse Possession $§ 63-87 

82. Ill—Thorworth v Scheets, 110 
N E 42. 269 Ill. 573 

Ohio —Fitzgerald v Brenaman, 17 
Ohio N P NS, 515 
19 CJ. p 886 note 62. 


83. Cal—Fogarty v Fogartv 61 P 
570. 129 Cal 46 

Conn—Phillips v Bonadies. 136 A 
684, 3 0.5 Conn 722 
Ill—Thorworth \ S< heets 110 NE 
42, 269 Ill 573 

NY—Van Oveibeck v Batsleer. 191 
N Y S 49 

N C —Ban a Carolina Aluminum Co , 
3 S E 2d 434. 215 N C 468 
Tenn—Fen ell v Ferrell, 1 Bixt .129 
“Hostile intent in the mind of the 
adverse claimant, < oupled wulh . . 
know'ledgf on tlie part of the ow'ner ” 
—Pa<’iti< Gas & Electne Co v Crock¬ 
ett Land & Cattle Co, 23.1 1’ 370, .172, 
70 Cal \pp 283 

84. Md—Cox V Forest, 60 Md 74 
Mich—T^ummer v U S G'lpsum Co, 

117 NW 317, 1.51 Mnh 622 
I’a—Ho<h \ Ijcv.iii 32 Berks Co L 
J 209 

85. W Va—Cfosiei v Brown, 66 S 
K 326, 66 AV Va 273, 25 L R A .N 
S. 174 

19 C J p 886 note 60 
86- Ill—Thorwrortli v Scheets, 110 
NE 4 2, 269 Ill 573. 

Mich—Outhwaite v Foote, 215 N AV. 
311, 210 Mic'h 327 

NY—-Moore v Bay, 191 NYS 731, 
738. 199 AppBiv 76 
19 C.J p 886 note 61. 

87. Alaska—Roberts v Jaeger, 5 
Alaska 190 

Cal—L>ons v Schwartz App, 104 1’ 
2d 383—Costello v Sh.irp 223 J’ 
567, 65 Cal App 152—Brandon v 
Umpqua Lumber A Timber <” 0 , 146 
P 46. 47, 26 Cal App 96 
Conn—Sachs v Tc»quet, 183 A 22, 
121 Conn 60, 103 A L R. 677 
Fla —J C Vereen & Sons v Hous- 
ei. 167 So 45, 123 Fla <>41 
Ill —Rush \ Collins. 8 N E 2d 659. 
366 111 307—Wallei \ llildc- 

hrecht, 128 NE 807 295 IH 116— 

Bontz V. Stear, 121 NE 178, 285 
111 599 

Ind—A’^andalia R Co v Yeager, 110 
N E 230, 60 Ind App 118 
Iowa—Chicago, M, St P & P. R 
Co. V Cioss, 234 NW 569, 212 

Iowa 218—Ellsworth v Martin, 225 
NW 417, 208 Iowa 169—Black v. 
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Whita<re. 221 N.W X25, 206 Iowa 
1084—Manning v. Gc'orge, 219 N AV 
135, 205 low'a 991—Young v Du- 
cil, 176 NW 272, 188 Iowa 410 
K^ —Lusi her v Lewis. 53 S W 2d 
170, 245 Ky. 64—Stephens v Ham¬ 
blin. 24 2 SW 597 195 Ky 428. 

Mich—OiithwaiU v Foote, 215 N AV. 
331, 240 Mich. 327 

Mo —Auxier v Horn, 213 S W 100. 
Mont—Ferguson v Standby, 300 I* 
245. 89 Mont 489 

N H —New England Box ('"o v AVood, 
123 A 826, 81 Nil 124, 33 A.L R 
803. 

N J.—Coombs v. Atlantic City R. 

Co.. 126 A 606, 96 N J Eq 709. 

N Y —Moore v Day, 191 NYS 731, 
199 AppDiv 76—Olofson v Mal- 
pc‘cb‘ 216 NYS 69.5. 127 Mise 813 
—Abrams v. State, l.i N Y S 2d .306. 
NC—Nash V Shute, 114 SE 170. 
184 N (' 383 

Ohio—Davidson v. Dunn, 16 Ohio 
App 263 

R1—TefCt V Reynolds, 113 A 787, 
4.3 111 538 

Tenn—Blakernore v Matthiws, 28.5 
S.W 567, 151 Tenn 331—Cincinnati. 
N O & T P R Co V. Sharp. 207 
S W 728, 141 Tenn 146. 

Tex —Ladies’ Benev. Soc of Bc*au- 
rnont v Magnolia Cemetery Co , 
Com App, 288 S W. 812, affirming. 
Civ App, 268 SW. 198—Foster v 
I'atton. Clv.App, 104 S W 2d 944. 
error dismissed—Callan v Walters, 
Civ App . 190 SAV. 829 
Vt—DOrazio v Pashby, 150 A 
70 102 Vt 480—Davis v. Union 

Meeting House Soc, 108 A 704, 93 
AM 520. 

Va—Rivc*s \ Gooch, 162 SE 184, 
157 Vti. 661—Clatterbuck v. Clore, 
107 SE 669, 130 Va 113 
AVash—Drainage Dist No 2 of Sno¬ 
homish County v City of Everett, 
18 I* 2d 53, 171 Wash 471, 88 A L 
R 123 

W Va—Rudolph v Glendale Improve¬ 
ment Co, 137 SE 349, 103 AV A'^a. 
81. 

19 C.J. p 886 note 64 

JLdverse user involves user under 
claim of title based on a written in¬ 
strument. decree or judgment or on 
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known to, and acquiesced in by, the owner of the 
oervient tenement, as announced supra § 12. 

An express claim of right made when there is 
an interference with its exercise by the owner 
of the servient tenement is of course sufficient,^''^ 
but, in the absence of statute, it is not necessary 
that there be an express claim of right in words, 
or that the adverse jiarly should expressly admit 
his knowledge thereof, for these facts may be in¬ 
ferred from the nature of the use, and the sit¬ 
uation of the parties,nor is it necessary that 
the claim be valid or well founded,or that claim¬ 
ant have color of title,as, the open, notorious, 
uninterrupted, adverse use of land under a claim 
of right for the statutory period may ripen into 
a title by prescription to an easement, although 
originally known to be a trespass The rule 
that possession under a claim of title with or with¬ 
out deed is adverse, as explained in Adverse Pos¬ 


session § 60, applies as well in cases of easements 
as to the title to land itself.®^ It must, however, 
be an independent claim of right.^^ 

c. Infringement of Landowner’s Bight 

The user, to be adverse, must constitute an invasion 
or infringement of the rights of another, although it need 
not result in actual damages. 

No user can be considered adverse or ripen in¬ 
to a right by prescription unless it constitutes 
some actual invasion or infringement of the rights 
of another^*'* and an actionable wrong,^^6 although 
a limitation of the rule has been recognized in 
some states in the case of easements of light and 
air, as explained infra § 20 Another form in 
which this rule is sometimes stated is that the 
mere enjoyment of a legal right cannot give rise 
to a iirescriptivc right.However, it is not es¬ 
sential to an adverse user that such user has re¬ 
sulted in actual damages.^* 


a claim of title not founded on a 
written liiatrurnent. decree, or judgr- 
ment with the express knowledge 
of the owner of the servient estate, 
or u*'^or .such circumstances as to 
warrant an Implication of knowl¬ 
edge. in open hostility to the rights 
of such owner manifested by words, 
acts, or conduct —Van Overbeek v. 
Batsleer, 191 N.Y.S 49 
Presumption of grant because of 
loug-contiuued use will not arise un¬ 
less it appears that the use was un¬ 
der a claim of right 
Ky—Stephens v Hamblin, 242 S.W. 
597, 195 Ky 428 

Tex—Rrundrett v Tarpley, Civ App , 
50 SW.2d 401 

Time will not ripen bad title into 
good one unless possession is under 
a claim of light —Sanford v Kearn, 
122 SW 1051, 223 Mo 616. 

88 . lov/a—Brown v Peck, 101 N W 
443, 125 Iowa 624 

I 

89. Mont—Oroshean v Dillmont 
Realty Co, 13 P 2d 273, 93 Mont 
227 

N.H —Jean v Arseneault, 153 A. 819, 
85 NH 72 

Vt—Barber v Bailey, 84 A 608, 86 
Vt 219. 44 LHA.KS, 98 
Wash—Hughes v. Bo>er, 104 P.2d 
760. 

19 C..T p 887 note 68 

Commnnication by word of month 
of fact that plaintiffs and predeces¬ 
sors used stairway on defend mt’s 
premises under claim of right and 
adversely to defendant or its pied- 
ecessors is not necessary to ac- 
quliement of easement by prescrip¬ 
tion.—Qroshean v. Dillmont Realty 
Co., 12 P.2d 273, 92 Mont. 227 
Xt !• Bulllclent that the person who 
has allegedly established the ease¬ 


ment acts so as to indicate clearly 
that he claims title to the easement 
—Hughes V. Boyer, Wash, 104 P 2d 
760. 

»a Ill —Ru.sh v. Collins, 8 N H 2d 
659, 366 Ill 307—Schmidt v Brown, 
80 NE 1071, 226 Ill 590, 117 Am 
SR 261, 11 LUA.NS. 457 
Mass—Sibky v Ellis, 11 Gray 417 
Mont —Ferguson v Standley, 300 P 
245 89 Mont. 489 

Bona flies of claim of right is es¬ 
tablished where the easement has 
been used exclusively for more than 
the proscnptive period, and the ori¬ 
gin of the easement does not appeal 
—Totten V Stuart, 129 SE 217, 143 
Va 201—Davis v Wilkinson, 125 S 
E 700, 140 Va 672 

91. Ind—Parish v Kaspare, 10 N 
E 109, 109 Ind 586 
NH—Oowen v Swain, 10 A.2d 249, 
90 Nil 383 

TTse “may rest on either ‘color of 
title’ or ‘claim of title,’ the first 
meaning a holding under a wrUt»_n 
instrument, a statute, or a judgment 
or decree of court, which appeals to 
fonvey to or confirm in the holdei 
title, but which does not do sc> in 
fact, while ‘claim of title’ means 
merely a ‘claim asserted by the dis- 
si isor of his intention to appropriate 
and use the land as his own, irre¬ 
spective of any semblance of color, 
or right, or title, as the foundation of 
his claim ’ ”—Ferguson v Standley. 
300 P. 245, 250, 89 Mont 489 

92- Mass—Sibley v Ellis, 11 Gray 
417. 418. 

19 CJ. p 887 note 71. 

93. Mont —Ferguson v. Standley, 

300 P. 245, 89 Mont. 489. 

19 C.J. p 887 note 72. 
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94. Ill—McKenzie v Elliott, 24 N E. 
965, 134 Ill 156 

Mass—McParlin v Essex Co., 10 
Cush 304 

19 CJ p 887 note 73. 

Under statute providing that ad¬ 
verse posS(‘Ssion shall be established 
Iiy evidence distinct from, and Indc- 
pc nd< nt of, the use, a mere user is 
not sufficient to create an eas(*ment 
or a right in the user, claiming title 
to any easement in real estate bv vir¬ 
tue of adverse possession —Cohen 
Bros Iron & Metal Co v Slm(kel- 
ford Brick Co 198 NW 318, 197 
Iowa 674—Austin v Baxter, 176 N W. 
277, 189 Iowa 138—Young v Ducil, 
176 N W. 272, 188 Iowa 410 

95. Minn—Naporra v. Wetkwerlh 
226 N.W 569, 178 Minn 203, 65 
ALR 124 

Ohio —Davidson v. Dunn, 16 Oh,o 
App 263 

Ba —Lit crone v Bennethum, 93 Pa 
Super 296. 

Va—Wall V Landman, 148 SE 779, 
152 Va 889 
19 CJ. p 887 note 74. 

96. Utah—Bertolina v. Frates, 67 
P.2d 346, 89 Utah 238. 

19 C.J p 887 note 75 

97. Me —Pierre v Fernald, 26 Me. 
436, 46 Am D 573. 

19 CJ p 887 note 77. 

93. US—Edwards v Atchison, T 
& S F R Co , C C A Cal , 15 F 2d 
37. 38. citing Corpus Juris. 

19 CJ p 887 note 78. 

Reason for rule 

"For each act of user before the 
user ripens into a right is a tres¬ 
pass for which an action may be 
maintained ’’—Edwards v. Atchison, 
T & S P. R. Co, C C.A Cal., 16 P.2d 
37. 38—19 C.J. p 887 note 78 [a]. 
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d. Fennissive Use 

(1) In general 

(2) Permissive use becoming adverse 
(1) In General 

A permiasive use, exercised in subordination to the 
owner’s claim and ownership, as distinguished from ac¬ 
quiescence, cannot give an easement by prescription, 
however long continued. 

A permissive use of the land of another, that 
is a use or license exercised in subordination to 
the other’s claim and ownership,^® is not adverse 
and cannot give an casement by prescription no 
matter how long it may be continued,^ since a 
mere lapse of time under such circumstances rais¬ 
es no presumption of a grant 2 The owner may 
prohibit the use or discontinue it altogether at 
his pleasure so long as it is merely permissive ^ 
Furthermore, the rule that precludes a jiermis- 
sive use from ripening into a right to continued 


enjoyment, applies whether the permission, con¬ 
sent, or license is expressly given, or whether it 
is implied and it applies to use by a grantee 
of the original licensee,*** even though such grantee 
has no notice of the license.® It also is not nec¬ 
essary that the permission relied on to defeat the 
casement claimed must have been given by the 
owner of the servient estate, or by some one duly 
authorized by him to give such permission ,7 the 
asking and obtaining of permission, whether from 
the tenant or owner of the servient estate stamps 
the character of the use as not having been ad¬ 
verse, or under claim of right, and therefore as 
lacking that essential element which was neces¬ 
sary for it to ripen into a right by prescription ® 
Nevertheless, the fact that a certain person enjoys 
an casement by i>ennission of the owner of the 
servient tenement docs not jirevent another per¬ 
son from acquiring a title to the same casement 


99. Cal—Alper v. Tormoy, 93 P 402, 
7 Cal App 8 

1. Ark—McCill V Minor. 288 SW 
932, 172 Ark 390—Roll v Butler, 
227 S \V 771 117 Aik 521 
Cal —K^ldv V PomRhahs, 280 P 389, 
100 Cal App 517 

Conn—Sachs v Tociuet 183 A 22, 
121 Conn 60, 103 APR 677 
Fla—Burdine v Sewell, 109 So 648, 
652, 92 Fla 375, citinj? Corpus Ju¬ 
ris. 

Ga—Carr v Auirusta Ordcery Co, 
188 SF 631, 183 (3a 340 
Ill —Rush V Collins, 8 N K 2d 659, 
366 Ill 307—Van I*atten v Loof, 
182 NF 628. 349 Ill 483—Leonard 

V Pearce. 181 NE 399, 348 111 

518—lohst V Ma\er, 158 N E 745, 
327 111 42 1—Parker v Rosenberj?, 

148 NE 269, 317 Ill 511—Weber 

V Aluminum Ore Co, 136 NE 685. 
304 Ill 273—Waller V Hildebreoht, 
128 NE 807, 295 Ill 116—Bontz v 
Stear, 121 NE 176, 285 111 599 

Ind—IIous«^-Wives League v Citv of 
Indianapolis, 185 NE 511—Switzer 

V Armantrout, 19 N E 2d 858. 106 
Ind App 468—Turner v Siovers, 
126 NE 504. 75 Ind App 454 

Iowa —Chicago, M , St I* & 1* R 
Co V Cross, 234 NW 569, 212 

low'a 218 

Ky—Richardson v. Horn, 137 S W.2d 
394, 282 Ky 5 

Mich —Burkhart v Zimmerman, 214 
NW 406, 239 Mich 491 
Minn —Naporra v Weekwerth. 226 
NW 569, 571, 178 Minn 203, 65 A 
LR 124, citing Corpus Juris. 

Mo—Seested v. Applegate, App, 26 
SW2d 796. 

N.J.—Soper v. Conly, 154 A. 852, 108 
N J Eq 370. affirmed 153 A. 686, 107 
NJEq. 537. 

N M.—Hester v Sawyers, 71 P.2d 646, 
41 N.M. 497. 112 A L.R. 636. 


N Y —Pirman v Confer, 7 N E 2d 
262, 273 NY 3,37. Ill ALR 216 
modifying 286 N Y S 457. 247 App 
T>iv 839 icMtgumcnt denied 10 N 
E 2d 556, 274 N Y 570, motion 

granted 11 NE2d 788, 275 NY 
021—In re Scott. 193 NYS 403. 
200 AppBiv 599—Moore v Pav, 
191 NYS 731, 199 App Div 76— 
Garvin \ Slate, 190 NYS 3 13, 116 
Mis< 408—Abrams v Stile, 13 N 

Y S 2d *'00 308. quoting Corpus Ju¬ 
ris—Van ()vc*rbeek v Batsleer, 191 
NYS 49 

NC—Wallace v Belbimv, 155 SE 
856, 19 ‘) NC 75'—Nash v Shuti. 
114 SE 470 

Ohio—I’f*nn'?v Kama R (’’o v Pono- 
van, 145 N E 479—Oberhelmnn v 
Allen. 26 Ohio Cir Ct NS, 305, 7 
Ohio App 251 

Okl —Calterall v I’ulis. 278 P 292, 
137 Okl 86—Thomas v Morgan, 
240 P 735 113 Okl 212, 43 APR 
934 

Or—Minto \ Salem Water, Light & 
Power Co, 250 P 722. 120 Or 202 

Pa—Peeb v Ferns, 193 A 75, 127 
Pa Super 489—Roan v Carl, 5 Pa 
Pist & Co 4 75—Smithson v Lowe, 
51 York Lc g ilec 85 

RI—Earle v Briggs, 139 A. 499. 
49 R 1 6 —Tcffl V Reynolds, 113 A 
787. 43 Rl 538 

Tenn —Reidc'r v Orme, 68 S W 2d 
960, 17 TennApp 497—Lewisburg, 
Tennessee v Emerson, 5 Tenn App 
127 

Tex—Booney v City of StephenviHe, 
Civ App, 37 SW2d 842—Reynolds 

V McLcmore, Civ App , 241 S W. 
606 

Utah —Jensen v Gerrard, 39 P 2d 
1070, 85 Utah 481. 

Va—Pruitt V Shafer, 120 SE 275, 
137 Va 658—Landrum v Tyler, 101 
S.E. 788, 126 Va 600. 
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Wash—Hubi»ard v n"-andquisl. 71 P 
2d 410, 191 Wash 442—Bulklev v 
Punkin, 230 P 4 29. 131 Wash 4 22, 
.iflirmc‘d 236 P 301 
W Va—Fiulkner v Thorn 9 S E 2d 
110. 142 citing Corpus Juris—Lin¬ 
ger V W.itson, 150 SE 525. 108 
WVn ISO 

"VN IS—Weisner v Taeger, 184 NW 
1038, 3 75 Wis 281 
19 CJ p 888 note 79 
2 - Pa —Pc c b V Fc'rris, 193 A. 75, 
127 Pa Super 489 
19 C.f p 888 note 79 Ib] 

3. I ’a —Roan v Carl. 5 Pa Dist & 
Co 4 75 

Tenn—-M irtin v HoGcins, 1 Tenn 
App 44 

19 CJ p 888 note 79 

4 . Conn—Sachs v Toqiiet, 183 A. 
22, 121 Conn 60. 103 ALR 677 

NY—Moore v Pav, 191 NYS 731, 
199 \ppPlv 76 

Va—IVivis V Wilkinson, 125 S E 700, 
140 Va 672 
19 CJ p 889 note 81 

Acquiesoence in use carrie.s with 
it an implication of consent or per¬ 
mission to Its use on pan of per¬ 
son acquiescing—Pavis v Wilkinson, 
supra 

Failure to object as not perznission 
Tenn —Inman v. Fox, 1 Tenn App 
119. 

6. N.Y.—Luce v. Carley, 24 Wend 
451, 35 Am D 637 

Wis—Liridokken v 1‘iuKon. 272 N 
W 453, 224 Wis 470. 110 ALR 
910—Schroeder v Moeley, 196 N 
W. 843. 182 Wis. 4 84 
G. N Y.—Luce v Carley, 24 Wend 
451, 35 Am D 637 

7- SC—Williamson v. Abbott, 93 
SE. 15. 107 SC 397. 

8. S C.—^Williamson v. Abbott, su¬ 
pra. 
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by prescription, if his use is adverse;** nor can a 
claim to an easement exercised over several ser¬ 
vient tenements be defeated as to one of them by 
proof that the use is permissive as to another.^® 

Distinguished from acquiescence. A license or 
permissive use on the part of the landowner must 
be distinguished from mere acquiescence, in that 
permission is evidence that claimant does not have 
an easement by prescription, whereas acquies¬ 
cence IS evidence that he does.^^ 

(2) Permissive Use Becoming Adverse 

A permissive use which subsequently becomes ad¬ 
verse* to the knowledge of the owner of the servient 
tenement, may thereafter ripen into an easement by 
prescription. 

The fact that a user is permissive in its incep¬ 
tion does not in itself prevent it from subsequently 
becoming adverse and ripening into an casement 
by prescription.^^ if a licensee renounces the au¬ 
thority under which he began the use and claims 
It as his own right, and that fact is brought to the 
knowledge of the licensor, after which the licensee 


continues the use under such adverse claim ex¬ 
clusively, continuously, and uninterruptedly for 
the full prescriptive period, the right will become 
absolutc.i3 Nevertheless, if a use begins as a 
permissive use it is presumed to continue as 
such,and in order to transform it into an ad¬ 
verse one there must be a distinct and positive 
assertion of a right hostile to the rights of the 
owner, and such assertion must be brought to the 
attention of the owner,^^ and the use continued 
for the full prescriptive period under the asser¬ 
tion of right,excluding the time under which 
the user was permissive and the rule is not 
afTected by the fact that the privilege is claimed 
by successors in interest of the party to w hom 
the permissive use was originally given 

As against purchaser of land. Tt has been held 
that if land, subject to a permissive use, is trans¬ 
ferred to .inother, unless the purchaser informs 
the person en]o>ing such use that he may contin¬ 
ue It as a niatttr of favor or prohibits a further 
use entire!}, the permissn e use becomes ad\ erse 
and may become an easement by prescription 


9 . Mass —^\Vebster v. Lowell, 8 N E 
54, 142 Mass 324. 

10 . Mieh —Chase v. Middleton, 82 
NW 612, 123 Mich. 647 

19 CJ p 889 note 86. 

11 - Minn —Naporra v. Weekwerth, 
226 NW. 569, 178 Minn 203, 65 A. 
LR 124. 

ConBent, disting’nished from per¬ 
mission, is immaterial as respects 
i xistence of easement by prescrip¬ 
tion 

Minn—Naporra v Weekwerth, supra 
N y.—In re Atlantic Ave in Borough 
of Queens, City of New York, 215 
N.Y S 297, 127 Misc 316 

12 . Mich—Sallan Jewelry Co v. 
Bard. 215 NW 349, 240 Mich 346 

N M —Hester v Sawyeis, 71 P 2d 646, 
41 NM 197 

Utah—Bow 1.1 s v Gilbert, 224 P. 881, 
63 Utah 245—Holm v Davis, 125 
P 403, 41 Utah 200, 44 L U A ,N S , 
89. 

19 CJ. p 8S9 note 89. 

13 . Minn—Naporra v. Weekwerth, 

226 NW. 569, r>71 178 Minn J03, 

65 A.L R. 121, eitinK Corpus Juris. 

Utah—Jensen v Geriard, 39 l’.2d 

1070, 85 Utah 481 

W Va—Faulkner v. Thom, 9 S E 2d 
140 

Wis—Shepard v. Gilbert, 249 N.W. 

54, 212 Wis 1. 

19 C I p 889 note 90. 

14 . Mo —Faulkner v Hook, 254 S 
W. 48, 300 Mo 135. 

Pa—Pnbek v McGahan, 172 A. 709, 
314 Pa 529. 

19 C.J. p 889 note 91 [a]. 


Kule as to presumption of right 
or errant does not apply when th< 
original use was permissive—PruMt 
v. Shaf<r. 120 SE 275, 137 Va (»58 

15. U S—F C. A>res Meicantile Co 
v Union Pac R Co , C C A Colo , 
16 F 2d 395 

Ga —Carr v Augusta Crocerv (^>, 
188 SE 531, 183 Ga M6—First 
Christian Church at Macon v Real¬ 
ty Inv Co, 178 SE 303. 180 Ga ?:> 
Idaho—Farmfis' Co-op Irr Co v 
Alsager, 277 P. 430, 47 Idaho 5.55 
Kv—Richardson v Horn, 137 S \V 2d 
394, 282 K> H —Nichol v Bl,n'k- 
burn, 279 S W. 977, 212 K> 5^9 
Minn—Johnson v. Olson, 24 8 NW 
700, 180 Minn 183—.Johnson v 

Hegland, 222 N.W 272, 27.1. 175 

Minn. 592, quoting Corpus Juris. 
Mo—Faulkner v. Hook, 254 S W 4 8 
300 Mo 135. 

N M —Hester v Sawyers, 71 1* 2d 646, 
41 NM. 497, 112 ALR 536 
NY—Moore v Day, 191 N Y S. 731, 
199 App Div. 76. 

Tenn —Reider v Orme, 68 S W 2d 
960, 17 Tenn App 497. 

19 CJ p 880 note 91. 

Sufficiency of notice 

If the permissive user manifests 
no adverse intent except b.v tonduet 
equally consistent with an intention 
to act under the permission, he does 
not bring home to the owner notice 
of adverse usei —Shepard v Gilbert, 
249 N W 54, 212 Wis 1—19 C J p 
889 note 91 [b]. 

16. Minn.—Johnson v. Olson, 248 N 

W. 700, 189 Minn. 183—Johnson v. 
Hegland, 222 N W. 272, 273, 175 

Minn. 592, quoting Corpus Juris. 
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Mo—Duluce Rial tv Co. v Si a id 
Really Co, 151 SW 415, 245 Mo 
417 

Neil—Bono v. James, 118 NW 83, 
82 Neb 44 2 

N M —Hester v Saw vers, 71 P 2d 646 
41 NM 4 97, 112 A DR 5.16 
I’rescnption peijod see infra § 16 

17. N M —Hester v. Saw vers, supra 

18. C.*!]—Rederneyer v Can oil, 68 
I’ 2d 739, 21 Cal App 2d 217—Bran¬ 
don v Umpqua Dumber, ett , Co 
146 P 46, 26 Cal App 96 

Minn—Johnson v Tl« gland, 222 NW 
272, 273, 175 Minn 592, quoting 

Corpus Juris. 

19. Mich—Burkhart v Zimmerman 
214 NW. 406, 239 Mich 4 01—Fir.st 
Nat Bank of Bay City v V.irid< n 
Brooks. 169 N W. 920, 204 Mi< h 
164 

Reason for rule 

"There is no great hardship in a 
rule that requires a purdia.ser of 
land to take notii e of any pos.'^i •-- 
Sion or use of it by a stranger IK 
Is put upon inquiry as to the char¬ 
acter and extent of the use, and if 
he fails to make it and act, if neces¬ 
sary, he cannot complain if the user, 
after a period of years, acquires per¬ 
manent rights in his propert> "— 
Burkhart v Zimmerman, 214 N W. 
406. 407. 239 Mich. 491. 

Permission to use stairway is re¬ 
voked when the building passe.M to 
another, and if such permission if 
not expressly continued and the use 
of the stairway Is continued for the 
prescriptive period, an easement by 
prescription is acquired.—Sallan 



28 C.J.S. 

e. Use nnder Ghrant, AgnemeaX, or Beserration 

Use under a grant, agreement, or reservation may 
be adverse, as a basis for an easement by prescription, 
although the grant or agreement is void. 

The question whether use of an easement under 
a grant or agreement is adverse or permissive pre¬ 
sents some difficulty on account of the promis¬ 
cuous use by the courts of the terms “license,” 
“agreement,” “grant,” and “contract.” Most of 
the decisions, however, can be reconciled on the 
theory that where the grant, agreement, contract, 
or reservation purports to give a perpetual or 
unlimited right, and the grantee proceeds to en¬ 
joy the easement with that understanding, as a 
matter of unqualified right, such enjoyment is 
adverse but where it purports to give only a 
limited or precarious right it amounts simply to 
a revocable license, and the enjoyment is permis- 
sive.2i 

A Zfoid grant may form the basis of an adverse 
use and enjoyment of an eascineiit 22 it is gen¬ 
erally agreed that use of an easement under claim 
of right, by virtue of a parol grant, may he ad¬ 
verse so as to give a title by prescription, although 
the parol grant itself is void under the statute of 
frauds,23 hut there must be clear jiroof of a well- 
defined oral agreement or grant, as a condition 


§ 14 

precedent to the establishment of an easement by 

prescription.24 

Occupation under agreement to purchase. 
Where two estates are owned by the same person, 
a party w^ho occupies one of them under a parol 
agreement to purchase cannot acquire an casement 
by prescription over the other, since his use, in 
such a case, is permissive 25 

Use referred to grant tf tn accordance there- 
zoith Where a use is substantially in accordance 
with the terms of a grant or reservation, it will 
be deemed to have been under the same and not 
adverse, and no prescriptive right will be gained.^® 

User tn excess of rights conferred. Where an 
casement is granted to be exercised within cer¬ 
tain limits, and the grantee openly exercises a 
privilege in excess the limit, continuously and 
without interruption for the requisite period, un¬ 
der claim of right, a second grant may be pre¬ 
sumed, siiperadded to the first and covering the 
larger right 27 This rule, however, cannot apply 
where the use in excess of the grant was not un¬ 
der an adverse claim of right,2*^ or where such use 
has not continued for the statutory jieriod of lim¬ 
itation. 2 ^^ 


EASEMENTS 


Jewelry Co v Bird. 215 NW 34‘), 
240 Mich 346—Burkhart v Zimmer¬ 
man, 214 N W 406 239 Mich 491 

20 . Ind —T’arish v Kaspare, 10 N K 
109, 109 Ind nS6 

Mo—Auxier v Horn, 213 SW 100 
19 CJ p 890 note 96 

TTse fonnded on reservation in deed 
may be adverse —O’Brien v Good¬ 
rich. 58 NE 151, 177 Mass 32 

21 . Mich—Martin v Allen, 243 N W 
42, 258 Muh 504 

Mo —Kuhlrnan v Stewart, 221 S W 
31, 282 Mo 108 

Pa—Pnbek v MtGahan, 172 A 709, 
.114 Pa 529 
19 CJ p 890 note 97 
AS'reement held Insufficient 

Where owner of hind who claims 
riprht of wa> over udjoininp land 
under deed convevinp, such ripht, pro¬ 
cures from owner of adjoininf? land 
aprreement in writing not under seal, 
granting “a perpetual right of road 
sufficient width for a wagon track.” 
such agreement is not in itself suffi¬ 
cient to establish that use of road is 
permissive only, and subject to revo¬ 
cation at any time —Sell v Finke, 129 
N E 90, 295 Ill 470. 

22 . Mich—Wortman v Stafford, 187 
NW 326, 217 Mich 554 

NY—Miller V Garlofk. 8 Barb. 153 
—Morrison v Fellman, 271 N.Y. 
S 436. 150 Misc 772. 

19 C J p 890 note 99 

28 C.J.S —42 


That adverse claimant’s pre-emp¬ 
tion filing had lapsed pi lor to its re¬ 
linquishment as < onsiderat ion for 
grant of right of way would not d<‘- 
feat claimant's right of recovery tor 
right of wav easement —Ferguson v 
Standley. 300 V J45 89 Mont 489 

23. Mich—Outhw^aitc v Foote, 215 
NW 331. 240 Mifh 327—Wortman 
V Stafford. 187 NW 326. 217 Mich 
554 

Miss—Jenkins v McQuaid, 120 So 
814, 153 Mi.ss 185 

Mo—Auxier v Horn, 21.3 SW 100 
NH—Fowler v Wicasack, 145 A 
665. 666, 83 N H 573, citing Corpus 
Juris. 

Tex—Foster v Patton. Civ App , 104 
S W.2d 944, error dismissed 
Utah —Jensen v Gerrard, 39 P 2d 
1070, 85 Utah 481 
19 CJ p 890 note 1 

Parol gift. 

NH—Wells V Parker. 66 A 121 74 

NH 193 

Parol exchange. 

Ind—Hill V Hagaman, 84 Ind 287 
19 C J p 890 note 1 lb] 

24. Mo—Daudt v Steiert, 205 S W. 
222 

Sufficiency of contract 

The contract which equity will re¬ 
gard as an equivalent of the grant 
required at common law, or by the 
statute, on which an easement by 
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prf script ion nia\ be founded, must 
be a complete* and sufficient contract, 
founded not only on a valuable con¬ 
sideration, but its terms defined by 
satisfactory proof, and accompanied 
by acts of part p«*rformance unequiv¬ 
ocally rc-ferable to the supposed 
agrf*emcmt —Moore v Da>, 191 N Y.S 
731, 199 App Div 76 

25. N H —StLvens v Dennett, 51 N 
H. 324 

26. Cal —Parker v Swett, 180 P. 
351, 40 Cal App 68 

Mass—Atkins v Bordman, 2 Mete 
457, 37 Am D 100 
19 CJ p 891 note 7. 

27. Cal —Hedemeyer v Carroll, Cal 
App, 68 2d 739, 740, 21 Cal App 
2d 217, citing Corpus Juriu. 

Mass—Atkins v. Bordman, 20 Pick 
291 

Wis —Liindokken v Paulson, 272 N. 
W 453. 224 Wis 470, 110 A L R. 
910 

19 CJ p 891 note 8. 

28. Vd —Stearns v Richmond Paper 
Mfg Co. USE 1057, 86 Va 1034. 

Wis.—School Dist. No 5, Town of 
Hull, v Knitter, 198 NW 593, 183 
Wis 659. 

29. Mass —Claflin v Boston, etc , R 
Co. 32 NE 659. 157 Mass. 489. 20 
L.R A. 638 
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f. Payment of Bmt or Making Repairs 

User in consideration of the payment of rent is not 
adverse; but, in the absence of an agreement to that 
effect, this does not apply to the making of repairs. 

User of an casement is not adverse where the 
party using it pays rent for the privilege.^® How¬ 
ever, payment of rent by a tenant of the owner 
of the dominant tenement without his authority 
will not affect the adverse character of the pos- 
session.31 

Making of repairs cannot be regarded as in the 
nature of rent, or as an acknowledgment that 
the easement is held at the pleasure of the owner 
of the land, without some other evidence tending 
to show an agreement to that effect.^^ 

g. Ownership of Servient Estate Inconsistent 

with Adverse Use 

An owner of two parcels of land cannot create an 
easement by prescription in one parcel for the benefit of 
the other. 

In accordance with the rule, stated supra § 1, 
that a person cannot have an easement in lands 
owned by himself, while two parcels of land are 
owned or occupied by the same person there can¬ 
not be such use of one of them as to create an 
easement therein for the benefit of the other,33 
as unity of possession of the dominant and ser¬ 
vient estates is inconsistent with adverse use, and 
such use cannot begin until after severance.^^ 

h. Use Based on MistaJee 

An easement enjoyed under a claim of right may be 
adverse although it is based on a mistake. 

Although it has been stated that a use and en¬ 


joyment originating in mistake cannot be adverse, 
until the mistake is discovered,^5 a more accurate 
statement of the rule is that where the party en¬ 
joying the easement does so under claim of right, 
independently of any deed or agreement, such en¬ 
joyment will be considered adverse even though 
It turns out that an existing agreement is based 
on mistake but where the enjoyment has al¬ 
ways been referred to a deed or agreement which 
is finally shown to convey no right, another inde¬ 
pendent grant cannot be presumcd.37 

§15. - Exclusive 

The adverse user must be exclusive in the sense 
that the right does not depend for its enjoyment on simi¬ 
lar rights in others 

It is generally slated that the user must be ex¬ 
clusive.'^^ In applying this rule it is generally 
held that a private or exclusive right to an ease¬ 
ment cannot arise by prescription in favor of an 
individual, where it is shoun that the use of such 
casement has been participated in by all persons 
living in the neighborhood, or by the general pub¬ 
lic,or, as the rule is sometimes stated, the mere 
lawful exercise by an individual of a common 
right for the prescriptive period cannot confer an 
exclusive right.In order to establish an inde¬ 
pendent prescriptive right in such a case, the in¬ 
dividual user must perform some act to the knowl¬ 
edge of the servient owner clearly indicating his 
individual claim of right.^i 

The term “exclusive,** however, does not mean 
that the easement must be used by one person 
only, but simply that the right shall not depend 
for Its enjoyment on a similar right in others ,^2 


30. Ky.—Schwer v Martin. 97 S W 
12, 29 KyL. 1221, 7 L R A ,N S , 
614. 

Pa—O’Brien’s Appeal, 11 Wkly N C 
229. 

19 CJ p 891 note 11 

31. Ky—Soliwer v Martin. 97 S W 
12, 29 KvL. 1221, 7 L. R A ,N S., 
614. 

32. N.H—^Watkins v Peck, 13 N H 
360. 40 AmD 156 

33. N J.—Faas v Wall work, 126 A. 
620, 96 N J Eq 541 

R.I—Matteodo v Ricci, 184 A 573, 
574, 56 R.1 208, citing Corpus Ju¬ 
ris, and reargument denied 185 A. 
260, 56 R.I. 263. 

Utah—Bertolina v Prates, 57 P.2d 
346. 89 Utah 238. 

34. R.I.—Matteodo v Ricci, 184 A 
573, 674, 56 RI 208, reargument 
denied 185 A. 260. 56 R1 263 

Utah —Bertolina v. Prates, 67 P.2d 
346, 89 Utah 238. 

19 C.J p 891 note 16. 


35. Ind—Mitchell v Parks, 26 Ind 
354 

N J —Thorpe v Corwin, 20 N J Law 
311. 

Va—Clatterbuck v. Clore, 107 SE 
669, 130 Va. 113 

36. Ind —Bales v Pldgeon, 29 N E 
34. 129 Ind 548 

37. Vt.—Smith V Higbee, 12 Vt 
113 

38. Ill.—Rush V. Collins, 8 N E 2d 
659, 366 Ill 307—Bontz v Stear, 
121 N E 176, 285 Ill 599 

Or—Minto v. Salem Water, Light & 
Power Co. 250 P 722, 120 Or 202. 

W Va —Rudolph v Glendale Improve¬ 
ment Co, 137 SE 349, 103 W.Va. 
81. 

19 CJ. p 891 note 21. 

38. Ala—Brewer v. Avinger, 94 So 
590, 208 Ala 411 

19 C J p 892 note 22. 

40. Me —Brastow v. Rockport Ice 
Co. 77 Me 100 

19 C J. p 892 note 23. 
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41. Conn—Great Hill I^ake v Cas¬ 
well, 11 A 2d 396, 126 Conn 364. 

42. Ala—Brewer v. Avinger, 94 So 
590, 208 Ala 411. 

Alaska —Roberts v. Jaeger, 5 Alaska 
190. 

Cal —Costello v. Sharp, 223 P. 567, 
65 CalApp ir>2 

Ill —Rush v Collins, 8 N.E 2d 659, 
366 Ill 307 

MIth—Outhwaite v Poote, 216 N.W. 
331, 240 Mich 327—St Cecelia Sot 
V Universal Car & Service Co , l'*<2 
N W. 161, 213 Mich 569—First Nat 
Bank v Vanden Brooks, 169 N W. 
920, 204 Mich. 164, affirmed 172 N. 
W 582, 206 Mich 177 
Minn.—Merrick v. Schleuder, 228 N. 
W. 755, 756, 179 Minn 228, quoting 
Corpus Juris. 

Mont—Ferguson v. Standley, 300 P. 
246, 89 Mont. 489 

N Y —Moore v. Day, 191 N.Y.S. 731, 
199 App.Div. 76—^Abrams v. State, 
13 N.Y.S.2d 806. 
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it must be exclusive as against the community or 
public at large.^^ The use may be exclusive in 
the required sense even though it is participated 
in by the owner of the servient tenement/^ or by 
the owners of adjoining land.^s The fact that 
certain persons have acquired an easement by 
grant or custom does not prevent other persons 
from acquiring title to the same casement by pre¬ 
scription.^® 

§ 16- Time Requisite for Acquisition of Ease¬ 
ment by Prescription 

a. In general 

b. Tacking possessions 

a. In General 

The adverse user must continue for the entire pre¬ 
scriptive period, which, by analogy, is geneially the 
same period as that limited for the acquisition of title 
to land by adverse possession. 


§ 16 

Although it has been held that, in connection 
with other evidence, the adverse use of an ease¬ 
ment for less than the prescriptive period may 
justify the presumption of a grant,the great 
weight of authority holds that, in order to acquire 
an casement by prescription, the user must be 
continued for the entire prescriptive period,^® 
notwithstanding acquiescence or laches on the part 
of the owner of the servient tenement.^® 

Except in a few states in which the statutory 
period for acquiring title to real projicrty is held 
not to apply,-'"” the period necessary for acquiring 
an eascinent by prescription, is, by analogy, the 
period limited for the acquisition of title to land 
by adverse possession, although most of these 
statutes do not in terms apply to prescriptive 
rights, but to the acquisition of corporeal here¬ 
ditaments only,®i and the period of prescription 


Or—Dowman v. Bradli*\, 270 P. 919, 
127 Or 45 

Va—Totten v. Stuart, 129 SE 217, 
143 Va 201. 

Wash—Liund v Johnson 298 P 702, 
162 Wash 525—Ilcndinkson v. 

Sund, 177 P. K08. 105 Wash 406 
19 rj p 892 note 25 

43. US—Cla>ton & Lnmliert 'Mfg 
Co V. City of Detroit, DC Mich, 
34 F2d 305 

Minn—Merrick v Schleuder, 228 N. 
W. 755, 756, 179 Minn 228, quoting 
Corpus Juris. 

1‘) C.J p 892 note 25 

44. Cal —Crawford v L imbert, 29 
P2d 428, 136 Cil.ApP 617 

Conn—Phillips v I5onadies. 136 A. 
684. 105 Conn 722 

Ill — Liook V Hruniiiga, 180 NE 816, 
348 Ill. 183 

Minn—Merrick v Sthleuder, 228 N. 
W. 755, 756, 179 Minn 228, quol ing 

Corpus Juris. 

Ohio—l*avey v VaiK e, 46 N E. 898, 
56 Ohio St 162. 

Where “an easement is public in 
character, and is cxor< ised for the 
benefit of the public the 

mere fact that the owner of the land 
enjoys the benefit of the easement 
in common with the public does not 
keep the holding from being adveise ” 
—Moody V Towm of WUumpka, 106 
So 400, 401, 214 Ala 64 

45. Cal —Bernstein v Dodik, 18 P. 
2d 9,13, 129 Cal App 454 

Ill.—McKenzie v Elliott, 24 NE 
965, 134 Ill 156. 

Minn—Merrick v Schleuder, 228 N. 
W. 755, 766, 179 Minn 228, quoting 

Corpus Juris. 

46. Muss. — Bigelow Carpet Co v. 
Wiggin, 95 N.E. 938, 209 Mass 643 

19 CJ. p 892 note 28. 

47. U.S.—^Hazard v. Robinson, C.C. 


RI, 11 FCas No 6,281, 3 Mason 

272 

NH--Gilman v Tilton, 5 N.H 231 
Pre*«umption of grant generally see 
supra 4 6. 

48. Fla —J C Vereen & Sons v. 
Houser, 167 So 4.5. 12.1 Fl.i 611 

Idelio- Liavin v Panhandle Dumbt r 
Co. 1 P2d 186. 51 Idaho 1 
Mich—EngUnian v Cil> of K ilatna- 
zoo, 201 NW 880 229 Muh 603 

Wash—Downie v Cit> of Renton, 9 
P 2d 372 167 Wash 574, reversing 
298 P 454, 162 Wash 181 
W'’Va—Rudolph v Gb nd.iU Impiove- 
ment Co. 137 SE 349. 352, 101 W 
Va 81 

19 C J p 89 1 note 46 

49. Nil—Farmington library Ass'n 
V Truftori. 146 A 169. 81 NH 29 

NY—Fclbeiose Holding Corporation 
V. New Y€>rk Rrpid Transit Cor¬ 
poration. 279 N Y S 645. 244 App 
Div. 427. 

Tex—Garner v. Chicago, H 1 & O 
Ry Co. Civ App. 10 S W 2d 132, 
error refused 

50. Xu Tennessee, while s»*\en years 

IS the statutory period for .n quinng 
title to leal property b> ad\ ( rse pos¬ 
session, the rule is well .settled that 
the period w'lthin which by prescrip¬ 
tion an easement may be acquired 
is twenty years— LiOUis\ille, etc, R 
Co V Moisman, 16 SW 64, 90 

Tenn 157, 25 Am S R 670—19 C J 
p 874 note 78 |a] 

In Utah, where the facts attending 
the use and enjoyment of an ease¬ 
ment arc not sue h as the statute of 
limitations requires in regard to 
the adverse possession of land, a 
prescriptive right to the easement 
cannot aiise by analogy to such stat¬ 
ute from an enjoyment of seven 
ye&rs, but the use must continue for 
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twenty years —Funk v. Anderson, 61 
P lOOG, 22 Utah 238—Hirkness v. 
W^oodmansee. 26 P 291. 7 Utah 227 
—19 CJ. p 874 note 78 [b]. 

51. U S —F C. Ayres Mercantile Co. 
V Union Pac. R Co, C C.A Colo, 
16 F2d 395 

Fla — J C Vereen & Sons v. Houser, 
167 So 4.5. 123 FI i 641 
Idaho—Lavin v Pinhandlo Dumber 
Co, 1 l»2d 186, 51 Idaho 1 
Mich —Englemun v. City of Kalama¬ 
zoo, 201 NW' 880, 229 Mich 603. 
N 11—Hobari v. Bucklin, 186 A. 8, 88 
N H 73, modifying 184 A. 362, 88 
N II 73. 

N M —Wilson v. Williams, 87 P 2d 
683, 43 N M 173—Hester v. Saw¬ 
yers, 71 P2d 646, 41 NM 497, 
112 ADR 536 

NY-—Kim Co V Nc»w Yoik Rapid 
Trari'^it Corporation, 3 N E.2d 616, 
271 N Y 376, leversing 287 N Y S. 
153, 247 App Div 764—Hunter v 
Vein Keuren, 224 N.Y S. 153, 130 
Misc 599 

Tex—Alex.mder v Sc'hleicher Coun¬ 
ty, Civ App . 291 S W. 263, affirmed. 
Com App , 3 S \V' 2d 76—Quanah, A. 
& P Hy Co V Wiseman, Civ App, 
247 SW' 695 

Wash—Hughes v. Boyer, 104 P.2d 
760 

19 CJ p 874 note 81 

Statute of limitations limiting pe¬ 
riod within which actions to recov¬ 
er really may be brought is designed 
to quiet title.s, and right of recov¬ 
ery IS lost by its nonexercise for 
prescribed period under policy not 
to reward wrongful possession but 
to enioot and stabilize long continued 
possession regardless of its character 
as rightful or wrongful, and matter 
is one between owner and u*-ei only. 
—Hoban v. Bucklin, 186 A. 8, 88 N. 
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must be deemed changed where there are changes 
in the statutory period of limitations.^^ Depend¬ 
ing on the terms of the statute applicable in the 
particular case, the period of adverse user re¬ 
quired may be five years,seven years,ten 
years,®^ fifteen years,twenty years,or twen¬ 
ty-one years*'** or more. 

Exceptions in statute of limitations. Where the 
period adopted for acquisition of easement by 
prescription is the statutory period limited for 
the acquisition of title to land by adverse pos¬ 
session, the statute will .ordinarily be followed as 
to the exceptions to its operation therein pre¬ 
scribed 

Suspension of statute of limitations. A statute 
which provides that the time elapsing between 
certain dates shall not be counted so as to pre¬ 
sume the satisfaction or abandonment of rights 
applies in computing the time necessary to raise 
the presumption of a grant of an easement.*^* On 


the other hand, a provision that the time elapsing 
between certain dates shall not be computed in 
any case affected by the statute of limitation has 
been held inapplicable to a claim of a right of 
way by user, where the reason of the provision 
was that the courts were closed during such peri¬ 
od so that a right could not have been asserted 
therein, and the right to stop the running of the 
prescription on the right of way might have been 
asserted independently of any action in the courts 
merely by objecting to, or obstructing, the wa>.®i 
Disability subsequently arising. Inasmuch as 
the acquisition of an casement by adverse use 
follows the analogy of the acquisition of the ti¬ 
tle by adverse possession, the weight of author¬ 
ity IS to the effect that a disability arising after 
the adverse use has commenced and has become 
known to the owner of the servient estate docs 
not sustiend the running of the prescriptive period 
and the acquisition of the right but there is 
authority to the contrary.®^ 


H. 73, modifying 184 A 362. 88 N H 
73. 

As affording presumption of lost 
grant see supra 8 6 
Ouration of possession for adverse 
possession generally see Adverse 
Possession §§ 162-166 

62. NY—Klin Co. v. New York 
Rapid Transit Corporation. 3 N K 
2d 516, 271 N.Y 376, reversing 287 
N.YS 153, 247 App Div. 764 
A Statute reducing' the limitation 
on actions to recover real pioperty 
or the possession thereof from twen¬ 
ty to fifteen years by analogy reduces 
to fifteen years the twenty->ear pe¬ 
riod previousl> necessary for a<quir- 
ing easements by prescription—Klin 
Co. V. New York Rapid Transit Cor¬ 
poration, supra 

Contra—Felberose Holding Corpora¬ 
tion V New York K.ipid Transit 
Corpoiation. 279 NYS 645, 244 

App Div. 427 

53. Cal —Lyons v. Schwartz, App., 
104 I* 2d 383—Ricioli v Lynch, 2J3 
1* 88, 65 Cal.App 53 

19 CJ p 893 note'48 [a]. 

54. Ark—St Louis Southwestern 
Ry Co v Klmore. 47 S W 2d 39, 
185 Ark 364—Bond v Stanton, 31 
SW2d 409, 182 Ark 289 

19 CJ p 893 note 48 [b]. 

55. Miss—Jenkins v McQuaid, 120 
So 814, 163 Miss 185—Dead River 
Fishing & Hunting Club v Stovall, 
113 So. 336. 147 Miss 385 

Mo—^Auxier v Horn, 213 S W. 100. 
Mont —Groshean v. Dillmont Realty 
Co., 12 P.2d 273, 92 Mont 227 
Neb.—Onstott v. Airdale Ranch & 
Cattle Co., 260 N.W. 556. 129 Neb. 


54—Dunbar v O'Brien, 220 N W 
278, 117 Neb 45, 58 ALK 1033 
NM—AVilson v Williams 87 I’2d 
683, 43 NM 173—Hfster v Saw¬ 
yers. N M , 71 P 2d 497. 112 A L H 
536 

Tex—Alexander v S<hl€ioher Coun¬ 
ty, Civ App, 291 SW 26"., affirmed. 
Com App , 3 S W 2d 75—Quanah, A 
& P Ry Co. V Wiseman, Civ App . 
24 7 SW 69.5. 

WVa—Hall v Backus, 114 SK 449, 
92 WVa 155—Perdue v Ballcmgee, 
105 S E 767. 87 W Va 618* 

19 CJ. p 893 note 48 [cl 

56. Ky—Bryant v Penn 133 S W 2d 

521, 280 Kv 428—Mann v Pin Ips, 
107 SW2d 288 269 Kv 49.1— CV)X 

V. Blaydes, 54 S AV 2d 622, 246 Ky 
121—Nichol V Blackburn, 279 S 
W 977, 212 Kv. 589—Godman v 
Jones, 202 SW 662. 180 K> 217— 
Williams V. Deskins, 200 S W. 1, 
179 Ky 61. 

Mich—Engel v Gildrier, 226 N.W 
849, 248 Mich 95—Roberts v. 

Wheelock, 213 N W. 72, 237 Mich 
689. 

Vt—D’Orazio v Pashby, 150 A. 70, 
102 Vt 480 

19 C.J p 893 note 48 [dj. 

57. Fla.—J. C Vereen & Sons v. 
Houser, 167 So 45, 123 Fla 641 

Me—La Forge v Gardner, 153 A. 
814, 130 Me 511. 

N H —Farmington Library Ass’n v. 

Tiafton. 146 A. 169, 84 N H. 29 
N J —Jessop V Passaic Valley Wa¬ 
ter Commission, 174 A 254, 117 N 
J Eq 29—Soper v Conly, 154 A. 
852, 108 NJEq 370. affirmed 153 
A. 586, 107 N.J.Eq. 637—Barry v. 
Tunick, 122 A. 439, 95 N.J.Eq. 94, 
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reversed on other grounds 127 A 
658, 97 N J Rci 281 
N —Grant v. Tallassee Power Co 
146 SE 531, 196 NC 617—AVeaver 
V T»itts. Ii3 SE 2. 191 NC 747 
Tcnn —Blakemore v Matthews, 285 
SW. 567, 154 Tenn 334—Boyd v 
Ducklown Ch<*mical & Iron Co. 
89 S AV 2d 360, 19 Tenn App 392 
Utah—.iensen v. Gerrard, .39 I* 2d 
1070, 85 Utah 481. 

Va—Rive.s V Gooch, 162 SE 18i. 157 
Vti 661—Totten v Stuart, 129 SE 
217, 143 Va 201 
19 CJ p 893 note 48 [e]. 

In G-eorgla, under (^ode 1933 § 

85-409, adverse use of twenty >ears 
IS required for accpnsition of c'ase- 
nient by presc*ript ion. in ai»st nee of 
color of title—Hogan v Cow'art, 184 
SE 884, 182 Ga. 145—Smith v Jen¬ 
sen. 120 SE 417, 156 G.i 814 

58. Ohio—Kimball v Anderson, 181 
NE 17. 125 Ohio St 241—Pennsyl¬ 
vania K Co. V Donovan, 145 N E 
479, 111 Ohio St 341—Jackson v. 
Bohlender, 5 Ohio N.P ,N S.. 305. 
Pa.—l*iibek v. McGahan, 172 A 709, 
314 Pa 529—Tirjon v. Matern, 164 
A 76. 107 Pa Super. 549 
55. NH—Wallace v. Fletcher, 30 
N H 434. 

19 CJ p 894 note 49 

60. N C —Benbow v. Robbins, 71 N. 
C. 338. 

61. Tenn.—Jackson v. Cody, Ch , 63 
SW. 302. 

62. Mass—Ballard v. Demmon, 31 
NE 635, 156 Mass 449 

19 CJ. p 877 note 28, p 894 note 54 

63. N J.—Thorpe v. Corwin, 20 N. 
J Law 311. 

S.C — Lamb v. Crosland, 38 S.C.L. 536 
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b. Tacking PoesessionB 

The adverse possessions or users of persons between 
whom there exists privity of contract, estate, or blood 
may be tacked to make up the time necessary to acquire 
an easement by prescription. 

As in the case of adverse possession of land, as 
stated in Adverse Possession § 129, where it is 
sought to tack the possessions of succcssne occu¬ 
pants for the purpose of acquiring an easement by 
prescription, it is essential that privily either of 
contract, estate, or blood should exist between 
the successive occupants.®^ Accordingly, the ad¬ 
verse possession or user of persons between whom 
such privity docs exist may he tacked to make up 
the time necessary to acquire an casement by pre¬ 
scription,®® and the user will not be considered as 
having been interrupted provided it has been exer¬ 
cised for the required period by persons in privity 
with each other.®® The periods of enjoyment by 
an ancestor and his heir,®" the periods of posses¬ 
sion of landlord and tenant,®^ or the periods of 
enjoyment of vendor and purchaser or persons 
claiming under the same title,®*^ may geiieralK 
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be added to make out the complete prescriptive 
period. However, the rule which permits tack¬ 
ing as between grantor and grantee does not ap¬ 
ply where an interval has elapsed between the 
periods of enjoyment by the successive owners 
during which the easement has not been used."® 

Where the adverse enjoyment of an easement 
has been for a time interrupted by the unity of 
seizin and possession of the dominant and the 
servient estates, the times of enjoyment before 
and after such interruption cannot be added to¬ 
gether to make out the full period of pre.scrip- 
tion.71 Neither can periods of enjoyment of sev¬ 
eral different easements be tacked together so as 
to give a prescriptive right to one of them So 
it IS not permissible to tack a possession w'hich 
IS not adverse wuth one which is adverse for the 
purpose of making up the prescriptive period.''* 
It has also been held that the adverse user of one 
cannot be tacked to another's user where neither 
user is siifhcienl to acquire an easement by pre- 


€4. NH—Hoban v Bucklin, 186 A 
8. 88 NH 73, modifying 184 A. 
362, 88 NH. 73. 

19 CJ p 804 note 57 

Snob privity may be effected by 
any convevance, agreement, or un¬ 
derstanding that has for its obi<‘< I 
a transfer of the possession and *>• 
aecompanied bv a transfer in fH<t 
—lloban V. liucklin, 186 A 8, 88 N 
H 73. modifying 184 A 3(i2. 88 NH 
73 

Sights not conveyed 

Wliere rights of predecessors in 
title of present ownei of lot to ease¬ 
ment over adjoining lot have not 
been spccificallv <*onveyed to them 
and none of them has owned lot 
for period .suflh lently long to claim 
title by adverse possession, such 
rights could not be tacked on to 
each othei so as to build up any 
claim of right or title or to an ease¬ 
ment by prescription or adverse pos¬ 
session—Burling V. Beiter, 262 NW 
388. 272 Mich 448—19 C J. p 894 note 
.59 [ej. 

65. Cal—Lemos v Farmin, 17 P 2d 
148. 128 Cal.App 195 

Ma.ss—Bucella v Agrippino, 154 N 
E 79, 257 Ma.s.s 483. 

Va—Totten v Stuart. 129 SE 217, 
143 Va. 201 
19 CJ p 894 note 59 
Suocessive members of unincorporat¬ 
ed association snfiLclent 
Conn —Bradley’s Fish Co. v. Dudley, 
37 Conn 136 
19 C.J. p 894 note 69 [b] 

66 . Me —Cole v Bradbury, 29 A 
1097, 86 Me. 460. 

Mass —Matthys v. First Swedish 


Baptist Church of Boston, 112 N.E 
228, 223 M«ss 541 
19 CJ p 894 mte 59 

67. M( —CoU \ Bradbury, 29 A 
1097 86 Me 180 

19 CJ p 891 nolt 61 

68. Ill—CoodwillH Co V Common¬ 
wealth Ehetru Co, 89 NE 272, 
241 Ill 42 

N Y —Ward v Warien, 82 N Y 265, 
11 N Y Wkly Dig 89 
If successive tenants use and oc- 
• cupy continuously a way for pur¬ 
pose of ingress to. and egress from, 
demised premises over adjoining 
piornises, it will iipen into an <‘a.se- 
ment h\ presi nption, in favor of 
the landlord’s estate, if conlinuid 
for required Ungth ol time, and all 
other conditions required to create 
an estate by prescription are pres¬ 
ent—Dav'idson \ Dunn, 16 Ohio App 
263. 

ITse of tenant not inuring to landlord 

Under lease which did not < over 
right of way over adjoining land, les¬ 
see’s adverse use of way could not 
inure to lessoi, and thus, w'hen les¬ 
sor executed warranty deed to les¬ 
see, no inchoate right of wav by pre¬ 
scription passed, and. as regards time 
when statute giving prescriptive 
right to way began to run in Ic ssec’s 
favor, period of use of way as les¬ 
see could not be tacked to period of 
use as owner—Deregibus v Silber- 
man Furniture Co., 186 A 553, 121 
Conn. 633, 105 A UR 1183. 

69. Me.—Cole v Bradbury, 29 A. 
1097, 86 Me 380 

19 C J p 891 note 63 j 
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Proof as to nse by grantor 

Where there is no proof to show 
how long claimant’s vendor used 
the easement, nor the <*haracter oi 
manner of his use, If any existed, 
the claim tc> the easement cannot l>‘* 
sust.lined—Hall v Austin, 48 S W. 
53, 20 Tex Civ App 59 

70. Ma.ss—(;arnpbell v Talbot, 132 
Mass 174 

19 C.1 p 895 note 64 

71. Conn —Manning v. Smith, 6 
Conn 289 

N J —Charleys Market v Ileinoeko- 
wilz, 137 A 96, 5 N J Misc 463 
Utah—Beitolina v Fiate.s, 57 P 2d 
346, 353, 89 Utah 238, citing Cor¬ 
pus Juris. 

A period intervening between times 

when two lots were owned by the 
same person during which lots were 
ciwned by different persons could oot 
be regard! d as a m<*asure of any pos¬ 
sible prescriptive right to maintain 
water pipes under one lot—Oldfiehl 
V Smith, 24 N E.2d 544, 304 Mass 
590 

Unity of title to dominant and ser¬ 
vient estates as interruption gen- 
eially see supra § 13 g 

72. N M —Hester v Sawyers, 71 P 
2d 646, 41 N M 497. 112 A L. R 536 

19 C J p 895 note 66 

A prescriptive right to a right of 
way cannot be acquired by adding on 
the period of user of a different right 
of way over the same land—Hester 
V. Sawyers, supra—19 C J. p 895 note 
66 [a] 

73. Mich.—Zemon v. Netzorg, 226 N 
W 242, 247 Mioh 563. 

19 CJ p 895 note 67. 
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§ 17. What Easements Created 

All easements that may be acquired by grant general¬ 
ly may be acquired by prescription, unless there Is a 
statutory provision to the contrary. 

Unless there is some statutory provision to the 
contrary,^® all easements which may be acquired 
by grant may also be acquired by prescription.^® 

Rights incapable of grant. Inasmuch as the 
doctrine of prescription is based on the presump¬ 
tion of a grant, as stated supra § 6, it necessarily 
follows that only such rights as are capable of be¬ 
ing granted may be acquired by prescription.'^'^ 

§ 18. - Right of Way 

a. In general 

b. Nature, extent, and time of use in 

general 

c. Continuity of use 

d. Permissive use 

e. Use in common with the public 

f. Definite line of travel 


g. Over public ways 

h. Across or along railroad property 

1 . Through uninclosed land 

j. Mutual way between adjoining land- 

owners 

k. Way of necessity 

a. In (General 

A right of way may be acquired by prescription 
where a user thereof for the prescriptive period is ac¬ 
companied by the eiements necessary to give an easecient 
by prescription. 

The rules and principles discussed heretofore, 
supra §§ 6-16, m respect of easements by prcsci op¬ 
tion in general apply in respect of the creation of a 
right of way by prescription, except to the extent 
that the application of other rules and principles 
is required by the peculiar nature of a right of way 
easement, or by special statutory regulations Ac¬ 
cordingly a right of way may be acquired by pre¬ 
scription, and is so acquired where a user for the 
prescriptive period is accompanied by the ele¬ 
ments necessary to give an easement by prescrip¬ 
tion,*^® and, when a right of way is so acquired, the 


74. Miss.—McIntyre v. Harvey, 128 
So. 672, 158 Miss. 16. sugr^estion of 
error sustained in part 130 So. 5. 
158 Miss. 16. 

XssBoa for role 

“It miffht be perfectly agreeable 
for a landowner to permit one person 
to use the property for a long period 
of time, whereas he would not per¬ 
mit another party to so use for fear 
that claim would be set up of the 
right which the one would claim and 
the other would not claim “—McIn¬ 
tyre* V. Harvey, supra. 

75. Iowa—Agne v. Slitsinger, 64 N. 
W 836, 96 Iowa 181, 36 L. R.A. 701 

19 CJ p 895 note 69 

Footway, exospt In connection with 
a carriageway, cannot be acquired by 
prescription, as forbidden by statute. 
Iowa.—Agne v. Slitsinger, supra— 
Willard V Calhoun, 28 N W 22. 
70 Iowa e.SO 

R.I—Baker v. Barry, 48 A. 795, 22 R 
I. 471 

Zn Z>oal8iana, under Civ Code arts 
765, 766, continuous and apparent 

servitudes may be acquired by pre¬ 
scription. but continuous nonappar- 
ent servitudes and disj ontinuous 
servitudes can be established only by 
title.—Goodwin v Alexandei, 30 So. 
102, 106 La. 658—Capo v Blanchard. 
1 LaApp. 3—19 C.J p 895 note 69 
tb]. 

76. Cal.—^Yuba Cons. Qoldflelds v 
Hilton, 116 P. 712, 715, 16 Cal App 
228. 

19 C.J. p 895 note 70. 


What easements acquired by grant 
see infra 9 23. 

77. Cal.—Smallpage v. Turlock Irr 
Disl , 79 P.2d 752, 26 Cal App 2d 
538 

Or—Hume v. Rogue River Packing 
Co, 83 P. 391, 92 P. 1065, 96 P 865, 
51 Or 237, 131 Am S R 732, 31 
LRA.NS, 396 

19 C J. p 895 note 75. 

78. Ark—School Dist No 32 v Im- 
bodeii, 300 SW 418, 175 Ark 1170 
—McGill V. Miller, 288 CW 932, 
172 Ark 390 

Cal—Lemos v Farmin, 17 P 2d 148, 
128 Cal App. 195—Rowe v. Wurster, 
194 P 725, 60 Cal App 196. 

Ga—Tietjen v. Meldrim, 151 SE 349, 
169 Ga. 678. 

Iowa —Culver v Converse, 224 N W 
834, 207 Iowa 1173. 

Ky.—Edwards v Pennington, 83 S W 
2d 22. 259 Ky. 663—Cox v. Bla>des. 
64 SW.2d 622, 246 Ky 121—Hen¬ 
drickson V. Cruse, 298 S W 710, 
221 Ky 190—McCarty v Blanton, 
293 SW 958, 219 Ky. 450—Morgan 
V. Morgan, 266 SW 35, 205 Ky. 
545—McWhorter v Holcomb, 255 
SW 130, 200 Ky. 498—Thomas v 
Brooks, 221 SW 542, 188 Ky 253 
—Flener v. Lawrence, 220 S W 
1041, 187 Ky 384—Powell v Wines, 
200 SW 641, 179 Ky 414. 

Md—Metaxas v. J R Jarrell & Co., 
164 A 232, 164 Md 180 

Mich —Rodal v. Crawford, 261 N W 
260, 272 Mich 99—Engel v. Gildner, 
226 N.W. 849, 248 Mich 95—Rob¬ 
erts V Wheelock, 213 N W. 72, 237 
Mich. 689. 


Mo —Novinger v Shoop, Sup , 201 S. 
W 64, transferred, .see 172 S 
616, 185 Mo App 526 
N J —Barry v Tunick, 122 A 439, 
95 N J Eq 94, reversed on other 
grounds 127 A. 658, 97 N.J.Eq 281 
N M —Wilson V Williams, 87 P 2d 
683, 43 N M 173—Hester v Saw- 
yens, 71 P2d 646, 41 N.M. 497, 112 
A L R 536 

N Y —Olofson V. Malpede, 216 N Y.S 
695, 127 Misc. 813—Falcone v. 

Thomas, 194 N Y S 643. 

N C —Grant v Tallassee Power Co , 
146 SE 531, 196 NC 617—W’caver 
V Pitts, 133 SE 2. 191 NC 747. 
Ohio—Davidson v Dunn, 16 Ohio 
App 263—Oberhelman v. Allen, 26 
Ohio Cir Ct .N S , 305—Sullivan v. 
Columbian County Agr. Society, 23 
Ohio N P.N S , 49. 

Tenn —Blakemore v Matthews, 285 
SW 567, 154 Tenn. 334 
Tex —Schnitzendable v Hasting, Civ 
App, 97 SW.2d 716—Nave v City 
of Clarendon, Civ.App, 216 S.W. 
1110 . 

Utah—Bertolina v. Frates, 67 P 2d 
346, 89 Utah 238. 

Va—Totten v Stuart, 129 S.E. 217, 
143 Va 201—Davis v. Wilkinson, 
126 S E 700, 140 Va. 672—Clark 
V. Reynolds. 100 S.E. 468, 126 Va. 
626 

W Va.—Post V Wallace, 192 S.E 112, 
119 W.Va 132. 

19 C J p 895 note 77. 

Method is the same as at oommoa 
law where there is no statute on the 
subject—Norback v. Board of Di¬ 
rectors of Church Extension Soc., 37 
P.2d 339, 84 Utah 506. 
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owner of the servient tenement cannot close or 
wrongfully obstruct itJ^ These elements general¬ 
ly are the same as the elements required for the 
establishment of a public highway over private 
property by prescription.*® The existence of gates 
or removable bars will not weaken the force of 
such user*i if they do not interfere with the use of 
the way for the purposes for which it was intend- 
ed,*2 for the easement of a right of way may ex¬ 
ist with, as well as without, gates.*^ 

Where a proper user is shown, questions of the 
necessity or convenience of the passway are im¬ 
material,*^ and It IS of no consequence that the 
party claiming the easement had access to anoth¬ 
er way,*^ even though it was equally convenient.*® 
The right of way easement also is not affected by 
the fact that the owner of the servient tenement 
was under the impression that the way was on the 
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land of another;*^ but it is affected by a mistaken 
belief on the part of the user that it was on his own 
land.** 

b. Nature, Extent, and Time of Use in General 

In order to ripen into an easement, the user of a 
private right of way must be adverse under a ciaim of 
right, open and notorious, continuous and uninterrupted, 
with the knowiedge and acquiescence of the owner of 
the soil, and for the full prescriptive period; and must 
also be in compiiance with special statutory regulations 
relating thereto. 

As in the case of other easements, discussed su¬ 
pra §§ 10-16, the user of a private right of way to 
ripen into an easement must be open and notorious, 
adverse under a claim of right, continuous and 
uninterruiited, with the knowledge and acquies¬ 
cence of the owner of the soil, and for the full 
prescriptive period *® The modern tendency, how- 


79. Ga—McClurff v. State, 58 S.E 
1064, 2 GaApp 624. 

Obstruction or disturbance of case¬ 
ment generally see infra §§ 96—101. 

80. Ill.—Rush V Collins, 8 N E 2d 
659, 366 Ill. 307—Parker v. Rosen- 
beric, 148 N.E 269. 317 Ill 511— 
WalhT V ITildebrccht, 128 N E 
807, 295 Ill 116. 

Elements necessary to establish pub¬ 
lic highway by prescription in gen¬ 
eral see the C J S. title Highways 
4 3, also 29 C J p 371 note 81-p 373 
note 91. 

81. Ky—McWhorter V. Holcomb, 255 
SW 130, 200 Ky 498—Biook.shire 
V Harp. 216 SW 379, 186 Ky 217. 

Mo—Faulkner v Hook, 254 SW 48, 
300 Mo. 135. 

Pa—Snyder v. Blackwell, 32 Berks 
CoEJ. 97. 

Wash —Liong v Liconard, 71 P 2d 1, 
191 Wash 284. 

Wis—Schroeder v. Moeley, 196 N W. 
843, 182 Wis. 484. 

19 C J p 882 note 1 [c], p 896 note 
78 

Season for mle 

“The maintenance of gates 
IS perfectly consistent with assertion 
of a claim to use a road by opening 
and closing the gates That is an 
entirely reasonable and natural lim¬ 
itation on the use of a private way, 
although it might well be considered 
inconsistent with the use of a pub¬ 
lic highway.”—Long v Leonard, 71 
P.2d 1. 6. 191 Wash 284 
Oates used as part of farminfir op¬ 
eration 

Erection of gates by owners of 
servient estate across a right of way 
did not defeat owner of dominant es¬ 
tate’s claim thereto, where such gates 
were placed in position and used by 
owners of servient estate, entirely as 
a part of their farming operations, 
and without objection from parties 


using right of wav —Davis v. Wil¬ 
kinson. 125 SE 700. 140 Va 672 
Erection of gate to reduce fire hazard 
Md—Metaxas v J R Jarrell & Co, 
164 A 232, 164 Md 180 

82. Ill —Smith V Roath. 87 N E 414, 
238 Ill 247. 128 Am S R 123 

19 CJ p 896 note 83 fa] 

83. Del —Johnson v Stayton, 5 Del. 
448 

Ky —Brookshire v Harp, 216 S W 
379, 186 K> 217 

Mo—Faulkner v Hook, 254 SW 48, 
300 Mo 135 

Pa—Snvder v Blackwell, 32 Berks 
Co L J 97 

84. Kv—Edwards v. Pennington, 83 

S W 2d 22. 259 Ky 663—Whitaker 
V Million. 56 SW2d 543, 246 Ky 
839—Carter v Shrout 215 S W 
808, 185 K\ 729—Godmaii v. 

Jones, 202 SW 602. 180 Ky 217— 

• Ray V Nally, 89 S W 480, 28 Ky 
L 421 

Establishment of new or necessary 
way distinguished 

The print iples underlying a pre¬ 
scriptive right of w^ay acquired with¬ 
out compensation to the owner are 
not to be confounded with the prin¬ 
ciples regulating the establishment 
of a new or necessary way on com¬ 
pensation made —Hendricks v Car¬ 
ter, 94 S.E 807, 21 GaApp 527 

85. Ga — McClurg v State. 58 S E 
1064, 2 GaApp 624 

Tenn —Inman v Fox, 1 Tt nn App 
119 

Utah—Bolton v Murphy, 127 P. 335, 
41 Utah 591. 

Va—Davis v. W^ilkinson, 125 SE 700, 
140 Va. 672—^Wade v Moore, 124 
SE 201, 139 Va 765—Claik v. 

Reynolds, 100 SE 468, 125 Va. 

626. 

W Va —Mitchell v. Bowman, 82 S E 
330, 74 W.Va. 498. 
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86. WVa—Mitchell v Bowman. 82 
SE 330, 74 WVa 498. 

87. Cal —Conaway v. Toogood, 158 
P 200. 203, 172 Cal. 706 

Reason for rule 

‘An owner of premises is presumed 
to know the true location of his 
boundaries, and is bound to take no¬ 
tice of the nature and extent of pos¬ 
session by a claimant.”—Conaway v 
Toogood, supra 

88. Va—Clalterlmck v Clore, 107 S 
E 669, 1.30 Va 113 

Eot adverse user 

The use of a way und^r the mis¬ 
taken belief that it was located on 
the user’s own land is nojt a use ad¬ 
verse to the owner of tbe land on 
which it was located until the mis¬ 
take is discovered, so that the right 
of way cannot be acquired by pre¬ 
scription until it has been used for 
the prescriptive period a^er the mis¬ 
take was discovered —Claflterbuck v 
Clore, supra * 

89. Ark —Boullioun v. Constantine, 
54 S W2d 986. 186 Ark.\625 

Cal —Lyons v Schwartz,! App , 104 
P 2d .38*1—Redemeyer v. Carroll, 68 
P.2d 739, 21 Cal App 2d 217—Bern¬ 
stein V Dodik, 18 P 2d 983, 129 
Cal App 464—Lemos v Farmin, 17 
l»2d 14 8, 128 Cal.App. 195—Schudel 
V. Hertz. 13 P.2d 1008, 125 Cal App 
664—Matthiessen v. Grand, 268 P 
675, 92 Cal App 504—I’acific Gas 
& Electric Co v Crockett Land & 
Cattle Co., 233 I*. 370, 70 Cal ApP 
283—Wells V Dias, 207 P. 913, 57 
Cal App 670 

Conn —Cascio v Menghi, 172 A 319, 
118 Conn. 436 

Ill.—Rush V Collins, 8 N.E 2d 659, 
366 Ill 307 

Iowa.—Ellsworth v Martin, 225 N W. 
417, 208 Iowa 169—Stovern v Stov- 
ern, 201 NW 5, 198 Iowa 1327— 
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ever, is to restrict the right of one to acquire a 
prescriptive right of way over the land of another, 
and each case must be determined largely on its 
own facts,^0 and it has been held that the presump¬ 
tion of a grant from the user of a way may be re¬ 
butted,and may be overcome by facts and cir¬ 
cumstances showing that it would be inequitable 
and unjust to enforce it 

Statuiory proinswns. In some states the matter 


of acquiring a prescriptive right of way is regu¬ 
lated, at least in some particulars, by statute,^3 
such as by requiring claimant to give express no¬ 
tice of his claim to the easement to the party 
against whom the right is claimed.^^ Under some 
statutes It IS necessary to show uninterrupted use 
of a permanent way not over a certain number of 
feet wide, and that it has been kept open and in 
repair for a certain number of years and, where 


Young V Ducil, 176 NW 272. 188 
Iowa 410 

Ky—Mann v Phelps, 107 SW.2d 288. 
269 Ky. 493—Luscher v. Lewis. 53 
SW2d 170, 246 Ky 64—Snyder v 
Carroll. 262 SW 290, 203 Ky 320 
—McWhorter v Holcomb. 256 S W 
130, 200 Ky. 498—Stephens v Ham¬ 
blin 212 SW 597. 195 Ky 428— 
Childers v Groves. 240 SW 1057. 
194 Ky 790—Flener v Lawrence, 
220 SW 1041. 187 Ky 384 

Md —Meiaxas v J. R Jarrell & Co , 
164 A 232. 164 Md 180 

Mich—Toney v Knapp. 106 N W 552, 
142 Mich 652 

Mo—Auxier v Horn. 213 SW 100— 
Seested v Applegate. App , 26 S 
W 2d 796 

Mont —Ferguson v. Standlev, 300 P. 
245, 89 Mont 489. 

N M —Wilson V Williams, 87 P 2d 
683. 43 NM 173 

N.Y—Olofson V Malpede, 216 NY 
S. 695, 127 Mise 81.3—Garvin v 
Slate. J90 NYS 143, 116 Misc 408 

N C—Dan v Carolina Aluminum Co , 
3 SR 2d 434. 216 NC 768—Colvin 

V Tallassee Power Co, 154 SR 
678, 199 NC 353—M E Gruber. 
Inc, V Eubank. 148 SR 246, 197 
N C 280—Grant v Tallassee Pow¬ 
er Co, 146 SE 531. 196 NC 617— 
Weaver v. Pitts, 133 SE 2, 191 N. 
C 747—Perry v. White, 116 SE 
84, 185 NC 79 

Ohio—Oberhelman v Allen, 26 Ohio 
Cir.Ct ,N S , 30.5—Fitzgerald v 

Brenaman. 17 Ohio NP. NS, 515 
—Jackson v Bohlender, 6 Ohio N 
P , N S . 305 

Pa —Conn v Pennsylvania R Co, 
136 A 779, 288 Pa. 494—In re Kri- 
er’s Private Road, 73 Pa. 109, 22 
Am L R 397, 5 Leg Gaz 4 5. 30 Leg 
Int 46, 30 Pitlsb Leg J 103— 

Zbyszinsky v. Lopopolo, 170 A. 
362, 112 Pa Super 68. 

Tenn.—Melton v Donnell, 114 S W. 
2d 49, 173 Tenn 19—Blakemore v 
Matthews, 285 SW 567, 154 Tenn 
334—Reider v Orme. 68 S W' 2d 
960, 17 Tenn.App 4 97—Martin v 
Hoskins, 1 Tenn App 44 

Tex.—Ladies’ Benev Soc of Beau¬ 
mont v. Magnolia Cemetery Co, 
Com App, 288 S W. 812, affirming, 
Civ.App , 268 S W 198—Slanglin 

V Loving, Civ App , 116 S W 2d 798, 
error dismissed. 

Utah.—Bertolina v. Frates, 67 P 2d 


346. 89 Utah 238—Jensen v Ger- 
rard. 39 P 2d 1070. 85 Utah 481 
Va—Rives v Gooch, 162 SE 184, 
157 Va 661—Totten v Stuart, 129 
S E 217, 143 Va 201—Daviv \ Wil- 
kimson, 126 S E 700, 140 Va 672— 
Wade v Moore, 124 SR 201. 139 
Va 765—Landrum v. Tyler, 101 S 
E 788, 126 Va 600. 

Wash —Hughes v. Boyer, 104 P 2d 
760. 

W Va—Post v Wallace, 192 SE 112, 
119 W^Va 132—Hall v Backus, 114 
SE 449. 92 VrVa 155—Perdue v 
Ballengte, 105 SE 767, 87 W Va 
618—Staggers v Hines, 104 SE 
768, 87 WVa 6.5—Rol>erts v. Ward, 
102 SE 96. 85 WVa 474 
Wis—Shepard v Gilbert, 249 NW 
54 212 Wis 1 

19 CJ. p 896 note 83. 

Reason for mle 

“The acquisition of a way bv ad¬ 
verse user IS based upon the th<*ory 
of the hostility of the use to the 
title of the person over whose lands 
It is acquired It recognizes that the 
owner could have put a slop to its 
acquisition at any time before it was 
acquired, but by his laches and ai- 
quiestence has slept upon his rights 
for such a period he may not insti¬ 
tute suit by reason of the statute 
of limitations.’’—Waubun Beac h 
Ass’n V. W^il&on, 266 N W. 474, 47K. 
274 Mich 598, 103 A L R. 983. 

As raising a presumption of a grant 

Ky —Bryant v Penn, 133 S W 2d 521, 
280 Ky 428—Ross v Steele, 49 S 
W 2d 309, 243 Ky 505—Flener v 
Lawreme, 220 SW 1041, 187 Ky. 
384 

Tenn —Blakemore v. Matthews, 285 
SW. 567, 154 Tenn 334 
Utah.—Bertolina v Frates, 57 P.2d 
346, 89 Utah 238 

Knowledge and acquiescence or injury 
to rights 

(1) One of the necessary elements 
of prescriptive title to a right of way 
is that the use and enjoyment of the 
way over the servient estate must 
have been with the knowledge and 
acquiescence of its owner, or must 
have begun to work some injury to 
his rights of property of which he 
might be cognizant—Libertini v 
Sihroeder, 132 A 64, 149 Md 484. 

(2) Neighbor’s use of right of way, 
neither injuring nor interfering with 
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oivner’s use thereof, will not be con¬ 
sidered as adverse—^Wall v. Land- 
man. 148 S.E 779, 152 Va 889. 
Noncontiguous land 

An easement in a passway as ap¬ 
purtenant to land which it does not 
touch can be acquired by prescrip¬ 
tion only if the user is such as to 
make it reasonably presumable that 
the owner of the servient land knew’ 
that such use was in connection with 
and in furtherance of, the other land 
—Thomas v. Brooks, 221 S W. 542, 
188 Ky. 253. 

9a Ky —Carrigan v Kurtz, 121 S W 
2 d 686, 275 Kv 285—Stephens v 
Hamblin. 242 SW 597, 195 Ky 428 
Mo —Riggs v City of Springfield. 126 
SW2d 1144, 344 Mo 420, 122 AL 
R 1496, transferred, see, App,, 96 
SW2d 392. 

91. Ill—Rush V Collins, 8 N E 2d 
659, 366 111 307. 

98. Ky—Stephens V Hamblin, 242 S. 
W 697, 195 Ky. 428 

93. Iowa—Ellsworth v Martin, 225 
NW 417, 208 Iowa 169 

In Louisiana, under Civ Code arts 
727, 766, 767, a right of way or pass¬ 
way as a discontinuous servitude tan 
be established only by title, and not 
by destination or prescription—Kohn 
V Bellott, 125 So 269. 169 La 352— 
Larcade v Iseringhausen, 96 So 830 
153 La 976—Kelly v Pippitone, 126 
So 79, 12 La App 63.5—Bomar v City 
of Baton Rouge, 4 La App 232, af¬ 
firmed 110 So 4 97. 162 La 342 
Application of statute requiring in- 
closure and improvement of land 
and payment of taxes thereon set 
supra § 10. 

94. Iowa.—Ellsworth v. Martin, 225 
NW 417, 208 Iowa 169—Brown v. 
Peck, 101 NW 443, 125 Iowa 624 

95. Ga —First Christian Church at 
Macon \. Realty Inv. Co, 178 S E. 
303, 180 Ga 36—Elliott v. Adams, 
160 SE. 336, 173 Ga. 312—Rogers 
V Wilson, 156 S.E. 817, 171 Ga 802 
—Smith V. Parlier, 108 S.E 515, 
152 Ga 100—Martin v Martin, 1 S. 
E 2d 46, 59 Ga.App 367—Perry v, 
Simpson, 99 S.E. 227, 23 Ga App. 
710. 

19 CJ p 897 note 87. 

Use and repair as notice 

The use and repair of a private 
way, to serve as basis for a presenp- 
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a private way is claimed under such a statute, the 
person setting up the claim must bring himself 
strictly within its provisions,®® and show that each 
requirement has been fulfilled.®'^ Under other stat¬ 
utes, a prescriptive easement of way may be barred 
by notice of an intention to prevent the acquisition 
of a right of way.®^ 

Under grant or agreement. The rules stated 
siifira § 14 e, as to easements by prescription un¬ 
der a grant or agreement, apply in respect of a 
jirescriptivc right of way under similar condi¬ 
tions.®® A parol grant or agreement as to a right 
of v\ay, while ineffective to pass title to the ease¬ 
ment, is sufficient to characterize the enjoyment 
of the right, and be the basis of a right of way 
easement by prescription.^ 

c. Continuity of Use 

The use of the way, to be continuous and uninterrupt¬ 
ed, generally, is sufficient if it is at such times as the 
user’s convenience and business needs require; an oc¬ 
casional use for a temporary purpose or emergency is 
not sufficient 

It IS essential that the use of way be continuous 
and uninterrupted, as staled supra § 18 h, and gcii- 


§ 18 

erally the rules stated supra § 13 apply in deter¬ 
mining whether the use of the way has been con- 
tinuous^ or whether it has been interrupted.^ It 
is not necessary to prove an actual continuous user 
of the way by day and by night for the full pre¬ 
scriptive period without any cessation.^ If one 
uses a way at such times as his convenience and 
business needs require, it will be considered that 
there is such a continuity of use as will ripen into 
a prescriptive right, provided the other elements 
essential to an casement by prescription are pres¬ 
ent,® and under such circumstances as exclude the 
presumption of a voluntary abandonment on the 
part of the party claiming the easement;® and it 
has been held that the circumstances may be such 
as to show a continuous use, although direct evi¬ 
dence of actual use as to one or more years dur¬ 
ing the prescriptive period is wanting.'^ However, 
the use must be continuous within the bounds of 
reason .8 an occasional passage over the land for 
the purpose of temporary convenience or emer¬ 
gency use is not sufficient.® 

The continuity is not interrupted by a tempo¬ 
rary obstruction of the way.^® especially where 


live right, must be of such a char- 
a< ter as to constitute nolke to the 
owner of the Hand that the person 
using the road claims a right ad¬ 
versely to the owner—Massee-Pelton 

I.»umber Co v Weideman, 5 S E 2d 
24‘t. 60 GaApp 730 

96. Ga—Nott V Tinle:^, 69 Ga. 766 

97- Ga—Aaron v Gunnels, 68 Ga 
ri28 

19 C J p 897 note 89 

98. Mass —Bigelow Carpet Co v 
Wiggin, 95 N E 938. 209 Ma.ss 542 

99. Me —Lia P'orge v Gardner, 153 
A 814. 130 Me 511 

Mic'h—^Wortman v Stafford, 187 N 
W. 326, 217 Mich 554 
N J —Charles Market v Ilcinocko- 
witz. 3 37 A 96. 5 N.J Misc 463 
G-rantor’s title to xlarlit of way by 
prescription must be based on ad¬ 
verse use for prescriptive period, 
after execution of deed covering 
land involved but containing no res¬ 
ervation of right of wav —Ba Forge 
V. Gardner, 153 A 814. 130 Me 531 
Stairway easement 

Although a contract between the 
owners of adjoining lots for the erec¬ 
tion of buildings thereon with a com¬ 
mon stairway does not require the 
maintenance of the stairvray for the 
common use of the buildings, the 
use of such stairway by the owner 
of the lot on which it is not located 
for more than thirty years without 
protest by the other gives a prescrip¬ 
tive right to an easement for the use 


of the stairway - Outhwaite \ Rodg¬ 
ers, 183 NW 74 211 Mith 146 

1. Kv—Settle V Cox. 89 S AV 534, 
28 KyL 510 

Mich—Wottman v Stafford, 187 N 
W 326, 217 Mich 554 
Mo—Auxier v Iloin. 213 SW 100 
N y —Morrison v Feilman, 271 N Y 
S 436, 150 Miac 772 
Utah—Jensen v Geriard, 39 P 2d 
1070, 85 Utah 481 
19 CJ p 890 note 1 |c] 

2. Mass—Bu< ella v Agrippino. 154 
N E 79. 257 Mass 483 

3. N.Y —Van Overbeek v Batsleer, 
191 N Y S 49 

Utah—Bertolimi v P'rates, 57 P 2d 
346. 89 Utah 238 

Objection to use of passageway, 
not persisted in, does not, as a mat¬ 
ter of law, interrupt running of pre¬ 
scription—Bucella v Agrippino, 154 
NE. 79. 257 Mass 483 

4. Md—Cor ^ lAnrest, 60 Md 74 
NH—Hoban \ I>ucklin. 18! A 

362, 88 .N II 73 modified on other 
grounds 186 A 8, 88 N II 73 
Ohio—S< haeffer v Clauda, 25 Ohio 
CirCt 249 

5. NH—llolian v Bueklin, 184 A. 
362, 88 N H 73, modified on other 
grounds 186 A 8, 88 N 11 73—Jean 
v Arseneault, 1.53 A 819, 85 N II 
72 

19 C J p 897 note 92 ! 

6 . Md —Cox V Forrest, 60 Md 74 
N H.—Hoban v. Bucklin, 184 A 362, 

88 N.H. 73, modified on other 
grounds 186 A. 8. 88 N H 73. 
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1 7. M.iss—Budfish V Budfish, 105 
Mass 317 

[ 19 C J p 897 note 94 

8. SC —Watt V Trapp, 31 S C L 
136 

19 CJ p 897 note 95. 

9. K> —Trustees of Calhoun Baptist 
(^hurch of Calhoun v Spicer, 86 S 
W 2d .118. 260 Ky 562 

Mieh—Burling v Beiter, 262 NW 
.188, 272 Mich 448 

N Y —Van Overbeek v Batsleer, 191 
N Y S 49 

Ohio —Oberhelman v Allen, 26 Ohio 
Cir Ct .N S , 305. 7 Ohio App 251 
tree in one year cannot be connect¬ 
ed with a use five years afterward, 
so US to give a right of way by pre¬ 
scription —Walt v. Trapp. 31 S C B. 
136 

Occasional use of paseway from 
public highway to stream by owners 
of land located from a mile to three 
miles tluitfrom to gel water for 
the stock and family use, shows no 
sue h direct and apparent t onneotion 
between the use of the passway and 
the farms of the users as will create 
a prescriptive easement appui tenant 
to those farms —Thom.as v Brooks, 
221 S W 542, 188 K> 253 

10. Cal —Cavanaugh v Wholey, 76 
P 979, 143 Cal. 164 

Placing wires loosely across road 
and pasturing caltb* thereon does 
not constitute an interruption where 
no one’s passage is at any time in¬ 
terfered with by the wires—Novin- 
ger V. Shoop, 201 S W. 64, trans- 
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the landowner informs claimant of the way that 
such obstruction is only temporary, and offers to 
allow him to pass over a different piece of 
ground nor is it interrupted by the wrongful 
act of a third person.^2 There is an interruption 
of continuity, however, where land over which a 
right of way is claimed is plowed up and cultivat- 
ed,i3 whether by the ovvmer or by his tenant 
where the landowner erects fences, or obstructions 
of a similar nature, across the right of way,^^ al¬ 
though the obstruction is very soon torn down and 
the use of the way resumed where a bridge on 
a right of way over a stream is torn down,^^ or 
where there is any material change in the character 
of the use during the course of the prescriptive 
period An obstruction of part of a space over 
all of which claimant claims a right of way by ad¬ 
verse user does not defeat his right to pass over the 
ways as reduced in width. 

Unity of possession and ownership will inter¬ 


rupt the continuity of the use;^® but where one 
who has used a way over two tracts of land pur¬ 
chases one of them before he has acquired a right 
of way by prescription, the purchase does not in¬ 
terrupt the running of the prescriptive time as to 
the tract not purchased.^i 

d. Permissive Use 

(1) In general 

(2) Use of way opened by owner for 

his own purpose 

(1) In General 

A permissive use of a right of way over another’s 
land will not become an easement by prescription no 
matter how long continued, unless it has been changed 
into an adverse use. 

The permissive use of a way over another’s land 
will never ripen into an easement by prescription, 
no matter for how long a time it may have been 
enjoyed 22 Especially is this true where the way 


ferred, see 172 S.W. 616, 185 Mo. 
Appu 526. 

11 . Ky —Chenault v Gravitt, 85 S. 
W 184, 27 KyL 403—Butt v. Na¬ 
pier, 14 Bush 39 

12. N.Y —Morrison v. Fellman, 271 
N.Y.S. 436, 150 Misc. 772 

Tsmiporary laterfsrenoe 
Continuity of possession is not bro¬ 
ken by a temporary Interference with 
the use owing to the obstruction of 
the way by a third person on other 
land.—Cavanaugh v Wholey, 76 P. 
979, 143 Cal. 164. 

13. N.Y.—Garvin v. State, 190 N.Y S. 
143, 110 Misc. 408 

Vt—^Waterman v. Moody, 103 A. 325, 
92 Vt. 218. 

19 C.J. p 882 note 98 

Onltlvatioii at times held immaterial 

Ky —McWhorter v. Holcomb, 255 S. 
W. 130, 200 Ky. 498. 

14. N.Y.—Garvin v State, 190 N.Y.S. 
143, 116 Misc. 408. 

Vt—^Waterman v. Moody, 103 A. 325, 
92 Vt 218 

16. Mass —Aikens v. New York, etc., 

R. Co, 74 NK 929. 188 Mass 547. 
19 C.J. p 882 note 1. 

Obstruction of opening through fence 
Mass—Brayden v. New York, etc., 
R Co, 51 N.E 1081, 172 Mass. 225 
19 C.J. p 882 note 1 [a]. 

Fence with gate closed except at cer. 
tain times 

N H —Haserick v. Boulia-Gorrell Co , 
88 A. 998, 77 N.H. 121. 

19 C.J p 882 note 1 [b]. 

16. Mass —Brayden v New York, 
etc., R Co., 51 N E 1081, 172 Mass. 
226. 

19 C J. p 882 note 7. 

17. Vs.—^Wooldridge v Coughlin, 33 

S. E. 233, 46 W.Va. 346. 


[ 18. Mo —Riggs V Citv of Spring- 
I field, 126 S W 2d 1144, 344 Mo 420. 
122 ALR 1496, transferred see, 
App, 96 SW2d 392 
Protest not changing character of nse 

(1) A mere protest by the owner 
against a particular mode of use, 
respected by the user, does not 
change the character of the use — 
Staggers v. Hines. 104 S E 768, 87 
W.Va 65 

(2) A protest against, or objection 
to, the use of a private right of way 
over adjoining land by the general 
public, manifested only by a tempo¬ 
rary obstruction of the use, not op¬ 
erative against the owner of the 
dominant estate, and abandoned in 
favor of those using the way, does 
not alter the character of the use — 
Staggers v Hines, supra. 

19. Mass—Putnam v. Bowker, 11 
Cush 542. 

20. Utah—Bertolina v Frates, 57 
P.2d 346, 89 Utah 238 

Unity of ownership as afTecting con¬ 
tinuity of user generally see su¬ 
pra S 13 g. 

21. RI —Bullock V Phelps, 61 A. 
589, 27 RI. 164. 

22. Cal —Matthiessen v. Grand, 268 
P 675, 92 Cal App 604—Wells v 
Dias. 207 P 913, 57 Cal App 670 
—Nay V Bernard, 180 P. 827, 40 
CaLApp 364. 

Colo —Horne v. Hopper, 211 P 665, 
72 Colo. 434. 

Ga.—First Christian Church at Ma¬ 
con V. Realty Inv. Co., 178 S*E 303, 
180 Ga 35. 

Ill —Van Patten v Ltoof, 182 N.E. 628, 
349 Ill 483. 

Ind —Monarch Real Estate Co v. 

Frye, 133 N.E. 166, 77 Ind.App. 119. I 
Iowa.—^Ellsworth v Martin, 226 N.W. | 
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417 208 Iowa 169—Culver v Con¬ 

verse. 224 NW 834, 207 Iowa 1173 
—Black V Whltaiie, 221 NW 82’) 
206 Iowa 1084—Ott v Freese, 197 
NW 472, 197 Iowa 528 
Ky—Bryant v Penn. 133 S W 2d 621. 
280 Ky 428—Bradley v City of 
Harrodsburg, 126 S W.2d 141, 277 
Ky. 254—(’ox v Bli^dcs, 64 S W 
2d 622, 246 Kv 121—Hendrickson v 
Cruse, 298 S W 710, 221 Ky 190— 
Nil hoi V Blackburn, 279 S W 977 
212 Ky 589—Williams v. Eitel, 272 
SW 752, 209 Ky 284—Snyder v 
Carroll, 262 S W 290. 203 Ky 320 
—Stephens v Hamblin, 242 S \\ 
597, 195 Ky 428—Childers v 

Groves, 240 S W. 1057. 194 Ky 790 
—Smith V Oliver, 224 SW 683, 
189 Ky 214—Brookshire v Hart. 
216 SW 379, 186 Ky. 217—Smith 

V Fairfax. 201 S.W. 454, 180 Ky. 
12 

Me—Burnham v Burnham, 156 A. 
823, 130 Me 409—Hamblen v Irish. 
105 A. 119, 117 Me. 522 
Mich —Bankers Trust Co of Muske¬ 
gon V Robinson. 273 N W 768, 770, 
280 Mich 458, citing Corpns Juris 
—Burling v. Leiter, 262 N.W. 388, 
272 Mich 448—Martin v. Allen, 243 
NW. 42, 258 Mich 504—Wortman 

V Stafford, 187 N W. 326, 217 Mich 
554. 

Minn —Lustmann v. Lustmann, 283 ' 
N.W. 387, 204 Minn. 228—Johnson 

V Hegland. 222 N.W 272, 175 Minn. 
592 

Mo —Seested v. Applegate, App., 26 
SW2d 796. 

Mont.—Ferguson v. Standley, 300 P. 
245, 89 Mont. 489. 

N.J.—De Luca v. Melin, 134 A. 736, 
103 NJLaw 140 

N.Y.—Sebring v Fitzgerald, 264 N.Y. 
S 679, 142 Misc. 474—Garvin v. 
State, 190 N.Y.S. 143, 116 Misc. 
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is only used during certain seasons of the year, 
and where it is ploughed up and planted by the 
owner at the usual time every year.23 Permissive 
use cannot operate to bar the right of the owner 
to close the way,24 or the public from using it at 

will.25 

The mere fact, however, that permission is giv¬ 
en does not affect a manifest adverse user;^® and 
the fact that the use was permissive in its incep¬ 
tion does not prevent it from subsequently becom¬ 
ing adverse and ripening into a right of way by 
prescription,^^ as after the permission has been re¬ 
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voked or become irrevocable.^® It may become 
adverse only by a subsequent distinct and positive 
assertion of a claim to the right, made by claim¬ 
ant and brought home to the owner of the servient 
estate,29 or by notifying him, by repairs or other¬ 
wise, that claimant has changed the nature of his 
use from permissive to adverse.®® 

The fact that the use of the way is permissive 
only IS evidenced by the fact that such use is in¬ 
terrupted or controlled by the landowner as a mat¬ 
ter of right,®^ but not by the mere fact that he 


408—Van Overbeek v. Batsleer, 191 
N.YS 49. 

N C —Colvin V. Tallassee Power Co . 
154 SE 678. 199 NC 353—Weaver 

V. Pitts, 133 SE. 2, 191 NC 747. 
Ohio.—Oberhelman v. Allen, 26 Ohio 

CirCt.,NS, .305—Bounds v. White, 
9 Ohio NP.NS. 491. 

Okl—Johnson v. Whelan, 42 P.2d 
882, 171 Okl. 243. 98 A.L R 1096 
RI —Earle v. Bripgs, 139 A. 499, 
49 RI 6. 

Tenn —Towater v Darby, 15 Tonn 
App 6.3—Martin v Hoskins, 1 Tenn 
App. 44 

Tex —Stan^lin V. Loving, Civ App , 
116 SW2d 798, error dismissed— 
Brundrett v Tarpley, Civ App, 50 
SW2d 401—Bauch v Kahn, Civ. 
App., 293 SW. 259—Brt'tzke v. 
(lode. Civ App, 289 S W. 111. 

Utah.—Jensen v Gerrard, 39 P 2d 
1070, 85 Utah 4 81—Reese Howell 
Co V. Brown, 158 I». 684. 48 Utah 
142 

Vt—Davis V Union Meeting House 
Soc, lOS A. 704. 93 Vt 520 
Va—Graham v. Thompson, 129 S.E 
272, 143 Va. 29—Totten V. Stuart, 
129 S E. 217, 143 Va 201. 

Wash —Hubbard v. Grandquist, 71 
P 2d 410, 191 Wash 442 
W Va —Faulkner v Thorn, 9 S E 2d 
140—Johnson v Lunsford, 168 S 
E 382, 113 WVa 270 
Wis.—Lindokken v. Paulson, 272 N. 

W. 453, 224 Wis 470, 110 A.L R 
910—Shepard v. Gilbert, 249 N.W. 
54, 212 Wis. 1. 

19 CJ p 897 note 99 

«PermlsBlve luie” of way within 
limitations statute exists only where 
there was express or implied per¬ 
mission or "license.”—Aldine Realty 
Co. of Pittsburgh v Manor Real 
Estate & Trust Co. 148 A. 66, 297 
Pa 583, certiorari denied 60 S Ct. 240, 
281 US. 726, 74 L Ed. 1143 

Preanmptioii. of acquisition of ease, 
ment of passway arising from mere 
use does not avail if use has been 
permissive.—Rogers v. Johnson, 82 
S.W 2d 493, 259 Ky. 377—Ro.ss v. 

Steele. 49 S.W 2d 309. 243 Ky. 605. 
Vss by grants# 

Where use by an owner of land of 
right of way over adjoining land 


was from its beginning based on ex¬ 
press permission and the use by a 
grantee of the dominant estate con¬ 
tinued to be permissive, the latter 
had no better title to the right ot 
way as an easement than his prede¬ 
cessor had the day after the permis¬ 
sion was given —Schroeder v. Moeley, 
196 NW. 843, 182 Wis. 484. 

23. Ga—Nott v Tinley, 69 Qa. 766 

24. Ky—Smith v. Fairfax, 201 S.W 
454. 180 Ky 12. 

Tenn —Martin v Hoskins, 1 Tenn 
App 44 

19 CJ p 898 note 2. 

Easement for bridge 

Where the original entry by the 
public on the lands of defendant and 
the establishment of a bridge and 
the use of a pathway or approach 
thereon were by permission under a 
distinct reservation of the right to 
terminate such permission, the pub¬ 
lic could acquire no such adverse 
rights in the land as would support 
a conviction of defendant for pulling 
down that portion of the bridge 
which rested on his premises —State 
V. Murphy, 117 SE 529. 124 SC 274 
Act of tenant not waiving landlord’s 
right 

A tenant by refraining from clos¬ 
ing the approach to a bridge, one end 
of whK-h rested on his landlord’s 
lands, because he was misinformed 
that the pathway or approach be¬ 
longed to the public, waives no right 
of the landlord to determine the 
permissive right of the public to 
use the same as expressly reserved 
in the original grant of such use, a 
tenant having no power to waive 
such rights —State v. Murphy, su¬ 
pra. 

25. SC —State v Murphy, supra. 

19 C.J. p 898 note 3. 

26. Wis.—Shepard v. Gilbert. 249 
N.W 54, 212 Wis. 1. 

27. Ark—McGill v Miller, 288 SW 
932, 172 Ark 390 

Ga.—Kirkland v Pitman. 60 S E 
117, 122 Ga. 266—Thomas v. Scott, 
99 S.E 57, 23 Ga.App. 652 

28. Cal —Ricioli v Lynch, 223 P. 88, 
65 Cal App. 53. 
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Mich.—First Nat Bank v. Vanden 
Brooks. 169 N.W. 920, 204 Mich 
164. affirmed 172 N.W. 682, 206 

Mich. 177 

Mont.—Groshean v. Dillmont Realty 
Co, 12 P2d 273, 92 Mont 227 

29. Ky—Nichol v. Blackburn. 279 
SW 977. 212 Ky. 689—Stephens v 
Hamblin, 242 SW 597, 196 Ky 428 
—Childers v. Groves, 240 S.W. 1067, 
194 Ky 790—Smith v Oliver. 224 
SW. 683, 189 Ky 214—Smith v. 
Fairfax. 201 SW 454, 180 Ky. 12 

Minn —Lustmann v Lustmann, 283 
N.W’^ 387, 204 Minn 228—Johnson 

V Olson, 248 N.W 700, 189 Minn 
183—Johnson v Hegland. 222 NW 
272, 175 Minn. 692. 

W Va —Faulkner v. Thorn, 9 S.E 2d 
140 

30. Ga —First Christian Church at 
Macon v Realty Inv Co, 178 S.E 
303, 180 Ga. 35. 

BnAoieacy of notice 

Regular sweeping of driveway and 
removal therefrom, on one occasion, 
of fallen tree limb by one using 
driveway with owner's permission 
is not such substantial notice or re¬ 
pair or keeping in repair as changed 
user’s position from that of licensee 
to prescriber, so as to entitle user 
to prescriptive right of way —First 
Christian Church at Macon v. Realty 
Inv Co , supra 

31. Ky —Godman v. Jones, 202 S.W. 
662, 180 Ky 217. 

Utah—Jensen v. Gerrard, 39 P.2d 
1070, 85 Utah 481. 

Erection and maintenance of gate# 

across the way by the owner of the 
servient estate is a circumstance In¬ 
dicating that the use is permissive. 
—Brookshire v Harp, 216 SW 379, 
186 Ky. 217—Mitchell v. Pratt, 197 
SW 961, 177 Ky. 438—19 CJ p 897 
note 99 [a]. 

FaUnre to claim right against de¬ 
nial thereof 

Where the owner of land over 
which a right of way is claimed 
builds a fence across the way, and 
informs the person using the way 
that the act is expressly to prevent 
such use by him, the failure of the 
latter party to claim a right of way 
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failed to object to the use.^^ party claiming a 
right of way by prescription docs not admit that 
his use thereof is permissive by merely agree¬ 
ing, as a favor, that the owner of the servient ten¬ 
ement may change its local ion,especially if it is 
also agreed that a new way, as good as the former 
one, shall be opened,or by repairing the pass¬ 
way under an arrangement with the owner of the 
servient tenement.^^ 

(2) Use of Way Opened by Owner for His 
Owni Purpose 

The use by another of a right of way opened by a 
landowner for his own purposes will generally be re¬ 
garded as permissive, unless such use injures or inter¬ 
feres with the owner’s use or is otherwise shown to be 
adverse. 

Where a landowner opens up a way on his 
ow'n land for his own use and convenience, the 
mere use thereof by another, under circumstances 
which do not injure the niad nor interfere with 
the owner’s use of it, will not in the absence of 
circumstances indicating a claim of right be con¬ 
sidered as adverse, and will not ripen into a pre¬ 
scriptive right no matter how long continued.^® 
Where a space is left open by the owner for his 
own convenience the presumption ordinarily is that 
the use of such space by another, even for his own 
purpose, is permissive Nevertheless, the mere 


fact that a way has been established by the owner 
of the land for his own use does not of itself pre¬ 
vent a user of the way by another from becoming 
adverse,38 as by some act or circumstance show¬ 
ing a claim of an exclusive or peculiar right in 
claimant distinct from that of the general public 

However, in order to acquire this adverse char¬ 
acter knowledge must be brought home to the own¬ 
er of the land that the user is claimed as of right.^® 
The requirement is not satisfied by keeping the 
road in repair for the use of both parties,^! or by 
constructing and maintaining bridges on it.^2 
has also been held that the mere fact that a ten¬ 
ant of one claiming an easement in a right of way 
by adverse user had complained, on one occasion, 
that poles which had been^ piled on the way ob¬ 
structed It, and that the agent of the owner re¬ 
moved the same, is not evidence of an assertion 
of right to use the way sufficient to ripen into ti¬ 
tle by adverse uscr.^3 

e* Use in Common with the Public 

The use of a way in common with the general public 
cannot establish a private right of way against the 
owner, unless some act on the part of the claimant shows 
an independent claim or assertion of right. 

The mere use of a way in common with the gen¬ 
eral public, although it may establish a public 
road, cannot establish a private right of way 


in reply shows that the user has been 
permissive and not adverse —Burn¬ 
ham V. McQuestin, 48 N H 446 
Use held not permissive 

Where heirs, partitioninfi: among 
themselves the land of their «ineestor, 
continued to use a lane which ances- 
toi had used in going to different 
parts of the land, and the use of 
which was absolutely and reasonably 
necessary to the enjoyment of their 
several tracts, su< h use was not per¬ 
missive. but adverse to owner of fee 
—Kaiser v Somers, 138 N E 20, 80 
Ind App 89 

32. Tenn —Inman v. Fox, 1 Tenn. 
App 119 

Unless adverse claimant consents 
to abandon his adverse claim and use 

by permission, the adverse user of a 
road over adjoining lands cannot be 
defeated by the doctrine of implied 
permissive use because the owner of 
adjoining land made no objection — 
Inman v Fox, 1 Tenn App 119. 

33. Ky—Bright v Dunn. 15 SW 
7. 779, 12 Ky.L. 689 

34. Ky —Bright v. Dunn, supra 

35. Ky—Brookshire v. Harp, 216 S 
W. 379. 186 Ky. 217. 

Consistent with claim of right 
The fact that a tenant on the domi¬ 
nant estate repaired the pass way un¬ 


der arrangement with the owner of 
the servient estate is as consistent 
with the use of the pass way being 
under a claim of right as it is evi¬ 
dence of a permissive use only — 
Jirookshire v Harp, supra. 

36. Mich—Burling v Dciter, 262 
NW 388. 272 Mich 448 

Minn—Lustmann v Dustmann, 283 
NW 387, 204 Minn 228 
N y.—Sewall v Fitz (libbon, 251 N Y 
S 599. 602, 233 App Div 70, quoting 
Corpus Juris. 

Utah.—Jensen v Gerrard, 39 P.2d 
1070, 85 Utah 481 

W Va—Hall v. Bat-kus, 114 SE 449, 
92 W Va 155 
19 C J p 898 note 4 

Presumption of adverse user will 
be overcome where it is shown that 
the alleged easement consists of a 
way over land which is also used 
by the owner of the land and his 
tenants for their own purposes and 
convenience—Moore v Day, 191 NY. 
S 731. 199 App Div. 76 

37. Utah—Jensen v Gerrard, 39 P. 
2d J070. 85 Utah 481. 

W Va—Hall v. Backus, 114 SE 449, 
92 W.Va. 155. 

19 C.J. p 898 note 6. 

38. Conn—Phillips v. Bonadies, 136 
A. 684, 105 Conn. 722. 
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Pa—Bennett v. Riddle. 24 A. 738, 
150 Pa 420 
19 CJ p 898 note 6. 

As respects exclusiveness of use 
to establish easement both parties 
may exercise right to use single way 
Cal —Crawford v. Tjambert, 29 P.2d 
428, 136 Cal.App 617 
Conn—Phillips v Bonadies, 136 A. 

684. 105 Conn 722 
Presumption of adverse user 

Open, continuous, and notorious 
use by an owner of land of a pri¬ 
vate way over an adjoining 'tract 
owned by another person, known, ac- 
quiese€*d in, unobjected to, and un- 
prolested by the latter, is presump¬ 
tively adverse to him and enjoyed 
under a bona iide claim of right, even 
though the way is used jointly by 
both owners as a common outlet 
from their properties—Foreman v. 
Greenburg. 106 SE 876. 88 W Va 376. 
36. WVa—Hall v. Backus, 114 S.E. 
449, 92 W.Va. 155 

40. Ala—Barker v Mobile Electric 
Co, 55 So. 364, 173 Ala 28 

41. Nev —Howard v Wright, 143 
P 1184, 38 Nev. 25 

19 C J. p 898 note 8. 

42. Nev.—Howard v. Wright, su^ 
pra 

43. Ala.—Barker v. Mobile Electric 
Co.. 55 So. 364. 173 Ala. 28. 



28 C.J.S. 


EASEMENTS 


§ 18 


ag;ainst the owner.^^ Such use is regarded as be¬ 
ing under an implied license or permission, and is 
not adverse, unless it is under a claim of right 
known to, and acquiesced in by, the owncr,^^ or, 
unless there is some act on the part of claimant in¬ 
dicating an independent assertion of right more 
pronounced and more clearly indicative of a claim 
of right than his open and notorious use of the 
way,'*^ although it has been held that an independ¬ 
ent assertion is not necessary where the way is 
through inclosed land.^"^ 

It is not necessary that the party claiming an 
casement of a right of way shall be the only one 
who can or may enjoy that or a similar right over 
the same land, although his right should not depend 
for its enjoyment on a similar right in others 
he must exercise it under some claim existing in 


his own favor independently of all others,^® but 
uses of the way by third persons for purposes pri¬ 
marily beneficial and appurtenant to the dominant 
estate may be taken into consideration in deter¬ 
mining whether a prescriptive right of way has 
been acquired If the user is commenced in 
such a manner as to make it exclusive and adverse, 
Its adverse character is not affected by the fact 
that It IS afterward enjoyed in common with the 
public.^' 

The fact that certain persons have a right of 
way by grant does not prevent other persons from 
acquiring a prescriptive right to the use of the 
way.^- In other words, different parties may have 
a right of way over the same place by different 
titles, one of which may be by prescription 


44. U.S.—CMayton & I-iambort Mfg: 
Co V. City of Detroit, D Mu h , 
34 F2d 303. 305. quoting Corpus 
Juris. 

Ala—Brewer v. Avingcr, 94 So 690, 
208 Ala 411. 

Cal—Schudel v Hertz. 13 P 2d 
1008, 125 Cal App 5G4. 

N.J—De Lu<a v Molin, 134 A. 735, 
103 NJ.Daw 140 

Utah—Thornley Hand & Uive.stook 
Co V Morgan Bros Land & Live¬ 
stock Co. 17 P.2d 826, 81 Utah 
317 

Va—Clatterbuok v. Clore, 107 S E. 

669. 130 Va. 113 
19 C J p 898 note 11. 

Orounds connected with public 
building 

User of grounds thrown open to 
the public, in connection with the 
use of a public or quasi-public 
building. Is ordinarily to be con.sid- 
ered permissive, and not adverse, 
unless there be some distinctive ai t 
indicating a separate and extlu.sive 
U£.c under a claim of right sufficient 
to notify the owner, not only of the 
ustr, but of the claim of right.— 
Kilburn v. Adams, 7 Mete, Mass., 
33. 39 AmD. 754 

45w Utah.—Bertolina v. Frates, 67 
P.2d 346, 89 Utah 238. 

More liberal view is entertained 
toward sustaining a claim of right 
where a passway is used bv the 
public generally than where the use 
is private or for special benetlt of 
ce»*tain property.—Barnett v. Toole, 
69 SW2d 378, 253 Ky. 198 

46. Ind —Null v. Williamson, 78 N. 
E 76, 166 Ind 537, 644 

Mass —Kilburn v Adams, 7 Mete. 

33, 39 Am D 764 
19 C J p 899 note 12. 

47. W Va.—Foreman v. Greenburg, 
106 S E 876, 88 W.Va 376. 
Distinction has been made that 

where the way is through inclosed 


land obstructed by gates t»r bars it 
IS presumptively a private way, not¬ 
withstanding its use to some extent 
by the general public, and a claim¬ 
ant of the way as a private wav. 
appurtenant to his land, need not 
prove some act indicating an inde¬ 
pendent assertion of right beyond 
his open, continuous, and known use 
for the prescriptive period, in order 
to establish or maintain the ease¬ 
ment —Foreman v. Greenburg, 106 
SE 876, 88 WVa 376—Roberts v 
Ward, 102 SE. 96. 85 WVa 474 

48. Ala—Brew<‘r v Avinger, 94 So 
590, 208 Ala 411 

Cal —Bernstein v Dodik, 18 I* 2d 
9X3, 129 Cal App 454—Wells v 
Dias, 207 P 913, 57 Cal App 670 
Minn —Lustmann \ Lustmann. 283 
NW 387. 201 Minn 228 
Miss—McIntyre v Harvey. 128 So 
572, 158 Miss 16, suggestion of 
error sustained in part 130 So 5, 
158 Miss 16—Jenkins v MeQuaid, 
120 So 814, 153 Muss 185—Board 
of Trustees of University of Mis- 
S1S.S1PP1 V. Gotten, 80 So 522. 119 
Miss 246 

Mo —Schroer v Brooks. 224 S W 
53. 204 Mo App 567, transferred, 

see 200 S.W 1068 

Va—Totten v Stuart, 129 S E. 217, 
14 3 Va 201—Muncy v Updyke 89 
S E 824, 119 Va 636 
Wash—I^und v Johnson, 298 1* 702, 
162 Wash 525—Hendrickson v 

Sund, 177 P 808. 105 Wash 406 

<*Bxolii8ive use” required to estab¬ 
lish an easement In land of another 
for private right of way to and 
from adjoining property does not 
mean that no one may or does not 
use way except claimant of ease¬ 
ment, but means only that claim¬ 
ant's right to do so does not depend 
on like right in others. 

Ill—Rush v. Collins, 8 N E 2d 669, 
366 111 307. 


Va—Totten v Stuart. 129 SE 217, 
143 Va 201—Muruv v Updyke, 
89 S E 884, 119 Va 636 
Bight as member of public and as 
appurtenant to land 
Where at time plaintiffs' predeces¬ 
sor in title received deed, passway 
in question was open, visible, and 
continuous and being used both by 
public and owners of property pur¬ 
chased by her, and she continued to 
use It without question for more 
than the prescriptive period, plain¬ 
tiffs are entitled to use passway, 
not only as members of public but 
because it is appurtenant to land 
they own —Hatfield v Skinner, 273 
S.W 432, 209 Ky 586. 

Presumption of private way 

A wav through inclosed lands 
burdened or obstructed bv gates or 
bars Is presumptively a private way. 
notwithstanding Us use to some ex¬ 
tent by the g»*neral public —P’ore- 
man v Greenburg. 106 S E 876, 88 
WVa 376—Roberts V' Ward, 102 S. 
E 96. 85 W V.1 174 

49. Vci—Gbitterbutk v. Clore, 107 
SE 669 130 Va 113 

Wash—Lund v Johnson, 298 P. 

702. 162 Wash 525. 

19 C J p 899 note 14 
Rule that user mnst be exclnsive 
means in case of easement for right 
of way no more than that right of 
claimant must rest on its own 
foundation—Lund v Johnson, 298 
P 702, 162 Wash 625 

50. Mass—Abbott v. Mars. 177 N. 
E 829. 277 Mass. 122. 

51. WVa.—Hall V. Backus. 114 S. 
E 449, 92 WVa. 155 

50. Mass—Ballard v Demmon. 31 
NE 635, 156 Mass 449 
19 C J p 899 note 15. 

53. Mass.—Bigelow Carpet Co v. 
Wiggin, 95 N.E 938, 209 Mae.- 

542. 
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f. Definite Line of Travel 

A right of way by prescription must be of a definite 
line of travel. 

To establish a private right of way by prescrip¬ 
tion the line of the traveled road must be defi¬ 
nite,®^ although it is not necessary that it be laid 
out.®® The practice of passing over land in dif¬ 
ferent directions, over no well-defined route, how¬ 
ever long continued, does not establish a right of 
way by prescription.®® Any material deviation in 
the line traveled from the previously traveled way 
breaks the continuity of the use required to estab¬ 
lish a prescriptive right.®^ It has been held that 
the fact that the way has been changed by agree¬ 
ment of the parties is immaterial, the pass way be¬ 
ing claimed by prescription, and not agreement,®* 
but there is authority to the contrary.®* However, 
if the party claiming the easement has confined 
himself to a definite line of travel for the prescrip¬ 
tive period, it IS of no consequence that other 
persons had gone over the land in different direc¬ 


tions, as the acts of strangers cannot defeat nor 
qualify his right.®® It has also been held that 
substitution of another route through a part of the 
land over which a pnvate way runs will not affect 
the easement as to the part of the road of which 
there has been a continuous user.®i 

It must not be understood that a person using the 
right of way may not deviate at all from the trav¬ 
eled track to the extent, at least, that this may be¬ 
come necessary in a reasonable use of the right of 
way; but it does mean that claimant may not aban¬ 
don one track or right of way and adopt another,®^ 
except that he may abandon a permissive right of 
user and acquire a prescriptive right in a new right 
of way.®* The user is not affected by an occasional 
slight deviation to avoid obstructions, such as fallen 
trees, mudholes, and the like;®^ and a slight devia¬ 
tion at the request, or caused by the act, and for the 
convenience, of the owner of the land, will not 
break the continuity of the use.®® 


54- Ark —Bouillon v. Constantine, 
64 SW2d 986. 186 Ark. 625 
Cal.—Schudel v Hertz, 13 P.2d 1008. 
1011 , 125 CalApp. 664, citing Cor¬ 
pus Juris —Matthiessen v. Grand, 
268 P. 676, 92 Cal App. 604 
Ky.—Plener v. Lawrence, 220 S.W. 
1041. 187 Ky. 384 

N.M —Hester v Sawyers, 71 P 2d 
646, 652, 41 N.M. 497. 112 A.L R 
636, citing Oorpus Juris. 

N Y.—Hunter v. Van Keuren, 224 
NTS. 153. 130 Misc 699—Olofson 
v Malpede. 216 NTS. 695. 127 

Misc. 813 

Ohio.—Bounds v. White, 9 Ohio N. 
P., NS, 491—Jackson v. Lohlend- 
er. 6 Ohio N P. NS.. 305. 

Pa—Becker v. Rittenhouse, 147 A 
61, 297 Pa. 317—Conn v Pennsyl¬ 
vania R Co, 136 A. 779, 288 Pa 
494 

Tex.—Murff v. Dreeben, Civ. App., 
127 S W 2d 577 
19 C J p 899 note 18 
Absence of well-defined track 

Where the whole width of a thir¬ 
ty foot area-way is used by many 
people and by all kinds of vehicles 
so that the ground is hard and 
bare, and no particular mark or 
tracks could be distinguished on 
the surface, the owners of adjoining 
property are not precluded from 
claiming a right of way therein by 
prescription under the rule that 
such right must be acquired by the 
use of a definite and well defined 
route—Olofson v. Malpede, 216 N. 
T.S. 695. 127 Misc 813 
Tacking uses of different strips of 
land see supra $ 16 

66 . Cal.—Schudel v. Hertz, 13 P.2d 
1008, 126 Cal.App. 564. 

66 . Cal.—Schudel v. Hertz, supra. 


Ga—Smith v Parlier. 108 SE 515. 
152 Oa 100 

Ill—Van Patten v. Loof. 182 NE 
628. 349 Ill 483. 

NY—Van Overbeek v Batsleer, 191 
NTS 49 

Pa —Conn v Pennsylvania R Co, 
136 A 779. 288 Pa 494 
Tex —Murff v Dreeben, Civ App, 
127 SW2d 677 
19 C J p 899 note 19 

57. Utah —Lund v Wilcox, 97 P. 
33, 34 Utah 205 

Va—Davis v Wilkinson, 125 S W. 

700, 140 Va. 672 
19 C J p 899 note 20. 

As indicating permisBive use 

To establish a private right of 
way by prescription, the line of the 
traveled route must not be so 
changed about from time to time 
as to indicate that the use of the 
way is merely permissive —Flener 
V. Lawrence, 220 S.W. 1041, 187 Ky 
384 

68. Tex—Sassman v. Collins. 115 
SW 337, 53 Tex.Civ.App. 71 

59. Ky —List v. Jacoby, 61 S.W. 
355, 22 Ky.L. 1757. 

Va.—Davis v Wilkinson, 125 S E 
700, 140 Va. 672 
19 C J p 899 note 22 

Changes in terminus, by agree¬ 
ment, does not affect right to pri¬ 
vate passway by prescription —Mor¬ 
gan V Morgan, 266 S.W. 36, 205 Ky 
646. 

60. Mass.—Smith v. Lee, 14 GraA 
473. 

Utah—Bolton v Murphy, 127 P 
335, 41 Utah 691. 

61. N.Y.—Crounse v. Wemple, 21 
N.Y. 640. 


[62. Utah—Lund v. Wilcox, 97 P 
33. 34 Utah 205 

63. N M —Hester v Sawyers, 71 P 
2d 646, 41 NM 497. 112 ALR 
536 

64. Ga—Scarboro v Edenfield, 199 
SE 325, 58 GaApp 619 

Ky —Plener v Lawrence, 220 S W 
1041, 187 Ky 384. 

Mo —Faulkner v. Hook, 254 S W 48. 
300 Mo 135 

N M —Hester v Sawyers, 71 P 2d 
646, 652, 41 N M. 497, 112 ALR 
536 

Tex—Murff v. Dreeben, Civ App , 
127 S W 2d 677, error dismissed, 
judgment correct 
19 C J p 900 note 27 

65w Ga—Cook v. Wimpey, 196 SE 
325, 57 Ga.App 338. 

Ky—Flener v Lawrence, 220 S.W 
1041, 187 Ky 384 

Mo—Faulkner v Hook. 264 SW 48, 
300 Mo. 135 

Tex —Murff v Dreeben, Civ App., 
127 S W 2d 677, error dismissed. 
Judgment correct. 

19 C.J p 900 note 28. 

OhangoB mads in location of a 
traveled way, which occurred in 
course of use of servient estate and 
for convenience of its owners, did 
not affect nor prejudice rights of 
owners of dominant estate.—Davis 
V Wilkinson, 126 S E 700, 140 Va. 
672. 

Fills or fsncsB by owner 

If owner of land, by filling up a 
roadbed or placing his fence in It, 
forced persons traveling the road 
Lo make another way on its bank 
or to deviate, he cannot rely on such 
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g. Over Public Ways 

A private right of way, generally, cannot be acquired 
by prescription over land subject to use as a public high¬ 
way. 

It IS generally held that, as the owner of the land 
over which a public highway runs cannot prevent 
the use of such highway by the public, as explained 
in the C.J.S. title Highways § 142, also 29 C.J. p 
548 note 79-p 549 note 92, a private right of way 
cannot be acquired by prescription over land used 
as a highway, as against the owner of the fee,®® 
and such user during the time that the way is open 
as a public way does not give any right to a private 
right of way thereon after it is abandoned as a pub¬ 
lic way.®^ However, after the discontinuance of a 
public highway a private right of way may be ac¬ 
quired by prescription over the same route.®* Ihe 
creation of a public right to be enjoyed in futuro 
whenever the public authorities shall see fit to adopt 
the extension of a proposed street or avenue as a 
public highway is not inconsistent with private ease¬ 
ments which mure to the grantees immediately on 
delivery of their deeds.®*-* 

b. Across or along Railroad Property 

In the absence of statute otherwise, a private right 
of way by prescription may be acquired, by an abutting 
owner, over, under, or along a railroad company's prop¬ 


erty or right of way, provided all the conditions essential 
to a prescriptive right are fulfilled. 

A lot condemned by a railroad company for rail¬ 
road purposes, but not otherwise dedicated to, or 
used by, the public, may be subject to a private right 
of way easement acquired by prescription.^® 

Railroad's right of way. There is authority to 
the effect that a prescriptive way cannot be ac¬ 
quired over a railroad right of way, on the ground 
that it is held by the railroad for public purposes, 
unless the adverse user was commenced before the 
railroad acquired its right of way, and does not in¬ 
terfere with the operation of the railroad.'^^ How¬ 
ever, It is usually held that, in the absence of stat¬ 
ute providing otherwise, one whose land abuts on 
a strip of land acquired by a railroad for its right 
of way may acquire by prescription a private right 
of way over’^3 or under^^ the company’s tracks, or 
longitudinally along or on the right of way,*^® al¬ 
though It has been held that there can be no pre¬ 
scriptive right or presumption of a grant of a right 
to an easement of a footway for persons to walk 
on or by the side of railroad tracks.*^® 

It has been held that the acquisition of a private 
right of way by iirescription across a railroad com¬ 
pany’s tracks is not afifected by a statute which pro¬ 
hibits persons from walking, standing, or driving on 


t ir(umstaii<e.M to defeat prescriptive 
riphl to an easement if the road 
IS .subslantially where it has been 
during the slatutorv p< nod neot'S- 
sary to <reile title—Flener v Law- 
lenee. 220 S W 1041, 1S7 Ky. 384 

66. (^nln—Tn ss v Pivorotto. 133 
A 3fi. 104 Conn 389. citing 

OorpxLB Juris. 

Me—Jiuriiham v Burnham, 167 A. 
693. 132 Me 113 

Md—Libertini v Schroeder, 132 A. 
64. 149 Md 484 

ITtah—Bertolina v. Frates, 57 P 2d 
346. 352, 89 Utah 238, quoting 

Corpus Juris —Thorn ley Land & 
Livestock Co v Morgan Bros 
Land & Livestock Co , 17 P 2d 826, 
827, 81 Utah 317. citing Corpus 

Juris. 

19 C J p 900 note 30. 

Plnding' of existence and use of 
public highway precludes conclusion 
of acquirement of private right of 
way over such highway —Tress v. 
Pivorotto, 133 A. 35, 104 Conn 389 

Use of branch road 

Use of a branch road by adjoining 
owners for access and egress to and 
from, their lands and public ways 
and places is not inconsistent with 
the continued existence of the road 
as a public highway.—Libertinl v. 
Schroeder, 132 A. 64, 149 Md 484 
Zn irebraska an easement of a 
stairway on a city street could be 


a< quired by open, notorious and un¬ 
interrupted adverse possession for 
the statutory period of ten years 
prior to legislation enacted in 1899 
—Agnew v Pawnee City, 113 N W 
236, 78 Neb 603 

67. Me—Burnham v Burnham, 167 
A 693. 132 Me 113 

68 . Conn—Tress v Pivorotto, 133 

A 35, 36, 104 Conn. 389, citing 

Corpus Juris. 

NY—Lansing v Wiswall, 5 Den 
313, affirming 5 How Pr 77. 

Utah —Bertolina v Frates, 57 P 2d 
346. 352. jK9 Utah 238. quoting 

Corpus Juris. 

69. N J —Booraem v North Hud¬ 
son County R Co, 5 A 106, 40 
N J Fq 557 

70. N.Y —Hood V New York Cent, 
etc, R Co, 149 NYS 262. 163 
App Div 833, rehearing denied 149 
NYS 1087 

71. Ky—Louisville & N R Co v 
Davidson's Adra’r, 54 S W 2d 911, 
246 Ky 231. 

Tenn —Cincinnati, N O & T P R 
Co V. Sharp, 207 S W. 728, 141 
Tenn. 146. 

19 C J p 900 note 34. 

As affected by method of acquirlug 
railroad right of way 

Whether a railroad company ac¬ 
quired its right of way by con¬ 
demnation or deed is no ground for 
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distinction in determining whether 
a prescriptive way can be acquired 
over such right of way, for, re¬ 
gardless of the mode of acquisition, 
a railroad company, under its gov¬ 
erning statute, holds property only 
for railroad purposes—Cincinnati, 
N O & T R Co V Sharp, 207 
SW 728. 141 Tenn 146 

72. Kv —Cin< innati Southern R Co 
v Slaughter. 104 SW 293, 31 Ky 
L 894—Cincinnati Southern R 
Co \ Slaughter, 104 S W 291, 
126 Ky 492, 31 Ky L 913 

73. Ariz—Curtis v Southern Pac. 

Co. 8 P2d 1078. 1079, 39 Ariz 

570, citing Corpus Juris. 

Ark —St Louis Southwestern Ry 
Co V Elmore, 47 S W.2d 39, 186 
Ark 364 

19 CJ p 900 note 35. 

74. Ill —Cleveland, etc., R. Co v. 
Munsell, 94 Ill.App. 10 

19 C J p 900 note 36. 

75. Ark —St. Louis Southwestern 
Ry Co V. Elmore. 47 S W 2d 39. 
185 Ark. 364. 

Mass —Hall v. Boston, etc , R Co., 
97 NE 914. 211 Mass. 174. 

19 C.J. p 900 note 37. 

76. Del —Johnson v Philadelphia, 
etc., R Co. Ch, 62 A. 86 

Md.—Sapp V. Northern Cent R. Co, 
51 Md. 115. 

19 C.J. p 901 note 38. 
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any railroad tracks,^*^ or by a statute providing that, 
if an abutting landowner occupies for the purpose 
of cultivation or otherwise any land belonging to, 
or included within, the location of a railroad, no 
continuance of such occupancy shall create in him 
any right to the land so occnpied."^® On the other 
hand, a statute which provides that no right of way 
across any railroad track or location which is in use 
for railroad purposes shall hereafter be acquired 
by prescription, but nothing herein contained shall 
affect any existing right of way. prevents the ac¬ 
quisition of rights of way across railroads by pre¬ 
scription, whether the adverse use had been begun 
prior to the passage of the statute or not.*^® 

Character of user and notice. In order to acquire 
an easement of the character under consideration, 
It is necessary that all the conditions of adverse us¬ 
er essential to give a prescriptive right should be 
fulfilled,^^* and it has been stated that more definite 
and distinctive acts are required to establish adverse 
user of railroad property than in the case of prop¬ 
erty devoted to private purposes.However, user, 
no matter how long continued^ if permissive, can¬ 
not give such an easement by prescription,^^ espe¬ 


cially where the permission given is to use the rail¬ 
road right of way in such a manner as not to inter¬ 
fere with Its use by the railroad company.** 

Notice that the property ts private. One whose 
lands abut on a strip acquired by a railroad as its 
right of way has no rights over such strip, although 
it was used for passage to the lands for over thirty 
years, where the railway company actually and con¬ 
tinuously occupied It and maintained notices that 
the property was private.*^ 

i. Through Uninclosed Land 

In the absence of statute to the contrary, a prescrip¬ 
tive right of way may be acquired over wUd or unin¬ 
closed land, although stronger evidence will generally be 
required to establish the right in such a case than in the 
case of inclosed land. 

, Under some statutes, a right of way cannot be ac¬ 
quired by prescription through uninclosed wood- 
land.*5 the absence of such a statute, however, 
a right of way may be acquired by prescription over 
wild and uninclosed land, as well as over land un¬ 
der fence, if the circumstances make it evident that 
the wa> was used adversely under a claim of right 
for the prescriptive period.** Nevertheless, excejit 
in a few states,**^ it is generally held that, in detcr- 


77. Mass—McCreary v Boston.] 

eti . 11 Co. 26 NE. 864, 153 

Mass 300. 11 I..RA. 359 

19 CJ p 901 note Vi \ 

78. Mass—Hall v. Boston, etc, R 
Co, 97 NE 911, 211 Mass 174— 
Fisher v New York, etc., R Co. 
135 Mas^ 107, 109 

19 C J p 901 note 40, p 900 note 37 
[a] 

79. Mass —Brooks v. West Boston 
Gas Co. 157 N E. 362, 260 Mass 
407—Simpson v. Boston, etc, R 
Co. 57 NE. 674. 176 Mas.s 359. 
362 

N.H —Costello V. Grand Trunk R 
Co. 47 A 2(.5. 70 Nil 403 
80l Tex •—Tt xaa & P Ry Co v 
Phillips. CivApp, 2X9 SW 697. 
reversed on other g^rounds Phil¬ 
lips V Texas & P Ry Co. Com 
App . 296 S W 877—Davis v 

Clark. CivApp. 271 SW 190— 
Quanah A & P Ry Co v Wise¬ 
man, Civ App 247 S W 695 
19 C J. p 901 note 42 

Vse for ag-ricnltnral pnrposes, 
such as grazing: and cultivation, hy 
adjoining landowners, of otherwise 
unused and unfem ed parts of the 
right of way of a railroad, is not 
inconsistent with or adverse to. the 
enjoyment of the easement —Rob¬ 
erts V Sioux City & P K Co , 102 
NW 60, 73 Neb. 8. 2 L R A .N S 
272, 10 AnnCas- 992. 

81. NY—Abrams v. State. 13 NY, 
S.2d 306 

82. Iowa.—Chicago, M., St P. & P 


R Co V Cross. 234 N W .769 
212 Iowa 218. 

Tex—Texas & P Ry Co v I’hil- 
lips Civ App, 289 S W 697 ri - 

versed on other grounds Phil¬ 
lips V Texas Ar P R> Co, Com 
App, 296 SW 877 
W Va —Miller v Chesapeake & O 
Hy Co. 116 SE 521. 93 W Va 
257 

19 CJ p 901 noU 43. p 888 note 79 
fa] (2)-(5) 

Driveway to statioii 

Where railroad station was not 
located close to street, and to afford 
.access to vehicles and patrons, car¬ 
rier opened driveway from street 
which did not open into any other 
street, use of driveway by patrons 
was permissive only, and did nf»t 
ripen into prescriptive right—I’enn- 
sylvania R Co v Donovan, 145 N 
E 479. Ill Ohio St 341 
Dndercrosslng 

Permission to use a trestle or 
bridge as an undercrossing for 
teams or cattle cannot ripen Into 
a private undercrossing easemcml — 
Whitbam v Chicago, etc, It Co , 
160 NW 913, 178 Iowa 1296—Hast¬ 
ings v Chicago, etc. R Co, 126 N 
W 786, 148 Iowa 390—Schrimper 

Chicago, etc.. It Co, 82 N W 916, 
87 K W 731. 115 Iowa 35. 
Presumption 

Occupation of a part of the case¬ 
ment earned hy a grant of a right 
of way to a railroad by the owner 
of the adjacent property as a road 
until it 18 needed for the opera- 

672 


tlon of the railroad is presumed to 
be permissive and not adverse — 
Miller V. Chesapeake & O Rv Co, 
116 SE 521, 93 WVa 257 

83. Ky —tVance v. Ches.apeake 
etc, R Co, 185 SW 815 170 Ky 
188—France v Chesape.ake, etc 
R Co. 160 S W. 757, 1.56 Ky 126 
—Douisville etc, R Co v Child- 
er.s 160 SW 260. 155 Ky 652, 48 
L K A ,N S . 903. 

84. Mieh—Andries v Detroit, etc, 

R Co, 63 N.W 526. 10.7 Mich 

557 

85. Pa—Krutz v. llokc, 33 A 549, 
172 Pa 165—Bosch v. Hoffman. 
42 Pa Super. 31.3. 

Statute not retroactive 

Pa—Peter v. llun.siker, 28 Pa 202 

86 . Mich—Du Mez v. Dykstra, 241 
NW 182. 183. 257 Mieh 449. cit¬ 
ing Corpus JtiriB. 

Mo—Schroer v Brooks, 224 SW 
5.1, 204 Mo App 567, transferred, 
see. Sup, 200 SW 1068 
Wis —Bassett v. Soellc, 202 N W 
164, 186 Wis 53. 

19 C J p 901 note 46 
Zutentiou of adverse user must 
be known to the ownc*r or so plainly 
.ipparent from acts that knowledge 
should be imputed to the owner — 
Hester v Sawyers, 71 P 2d 646, 41 
NM 497. 112 A L.R 536 

87. In Pennsylvania prior to a 
.statute changing the rule, mere user 
for the prescriptive period afforded 
presumptive evidence of a grant of 

* an easement whether the land over 
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mining^ whether or not the right to a passway has 
been acquired by prescription, there is a marked 
distinction between the character of evidence re¬ 
quired to establish the right to a passway through 
inclosed land and that necessary to establish a pass¬ 
way through uninclosed land; while in the former 
case the consent of the owner may be implied from 
the fact that he permits the use of the passway, 
without objection, for the prescriptive period,88 the 
mere use of a right of way through uninclosed 
lands, especially woodland, will not give a right of 
way by prescription, the view being taken that such 
user is deemed permissive and raises no presump¬ 
tion that the use is under a claim of right which 
must be established in some manner other than by 
mere user.*® This, by some decisions must be ef¬ 
fected by some notorious assertion of right by an 
act done which would be equivalent to a possessio 
pedis.^® 

j. Mutual Way between Adjoining Landowners 

The mutual use by adjoining landowners of a way 


laid out between their lands, each devoting a part of his 
land to the purpose, will generally be considered adverse 
to a separate and exclusive use of the way by either 
owner. 

As staled in Corpus Juris, which has been cited 
and quoted with approval, w'hile there are some de¬ 
cisions to the contrary,the weight of authority is 
to the efifect that, where adjoining proprietors lay 
out a way or alley betw’^ecn their lands, each devot¬ 
ing a part of his own land to that purpose, and the 
way or alley is used for the prescriptive period by 
the respective owners or their successors in title, 
neither can obstruct or close the part which is on 
his own land ,^2 ^nd in these circumstances the mu¬ 
tual use of the whole of the way or alley will be 
considered adverse to a separate and exclusive use 
by either party ^2 However, where the owners of 
land used an alleyway for their mutual convenience, 
the user being occasional, permissive, and for bro¬ 
ken periods of time, no right of way in the alley 
was established by prescription.^^ 


which the way pa«?sed was inclosed 
or uninclosed, cleared or woodland 
—Rtliner v Stuber, 20 Pa 4 58. 59 
AmD 744 —Worrall v Rhoads, 2 
Whart 427, 431. 30 AmD. 274—19 
C.J. p 001 note 47 fa]. 

Xn West Virginia the rule an¬ 
nounced by the Pennsylvania coui t 
seems to have been adopted by the 
court of We.st Vir^nna—Walton v 
Knifjht, B8 SE 1025, 62 W Va 223 
sa Ky—Winlock v Miller, 181 S 
W 330. 167 Ky 717—L.j les v 

Graves, 145 SW 762, 147 Ky 807. 
Mich—Du Mez v Dykstra. 241 N 
W. 1S2. 183, 267 Mich 419, citiiiR: 
Corpus Juris. 

89. Ark.—Roullioun v Constantine. 

54 SW2d 9SC, 186 Ark C25. 

Cal —Sehudel v Hertz, App, 13 P 
2d 1008, 1011, 125 Cal App. 564, 

citing Corpus Juris. 

Ky—Bradley v City of Harrods- 
burg, 126 SW2d 14], 277 Ky. 254 
—Barnett v Toole, 60 S W 2d 378. 
253 Ky. 198—Stephens v. Hamblin, 
242 SW. 697. 195 Kv 428. 

Mich—Du Mez \ Dvkstra, 241 N 
W 182, 183, 257 Mkh 449, citing 
Corpus Juris —King v. Battle 

Creek Box Co., 209 N.W. 133, 235 
Mich. 24. 

X M —Hester v Sawyers, 71 P 2d 
646, 41 NM 497, 112 A L R. 536 
Tex —Nave v City of Clarendon. 

Civ App. 216 S.W. 1110 
Wis—Bassett v. Socllc, 202 N.W 
164. 186 Wis. 53 
19 C J. p 901 note 49. 

Roasoiui for rule 

(1) “This distinction is In recog¬ 
nition of the general custom of 
ownei.s of wild lands to permit the 
public to pass over them without 

28 C.J S.—43 


hindrance . . . Th^ ta< it per¬ 
mission to use W'lld lands is .t kind¬ 
ly act which the law does not penal¬ 
ize by permitting a bcn< floiary of 
the act to acquire a right in the 
other’s land by way of legal pre¬ 
sumption, but it requires that hi* 
bring home to the owner, bv word 
or act, notice of a claim of right 
before he mav obtain title b\ pre¬ 
scription *'—Du Mez V Dykstra, J41 
N.W 182, 18 4. 257 Mi< h 44‘) 

(2) “If the land is "waste or un¬ 
inclosed land, the owner having no 
reason.s for keeping persons oft, a 
normal inference would be that the 
user IS permissive ”—Bradley v 
City of Harrodsburg, 126 S W 2d 
141. 142. 277 Ky 254. 

19 C J p 901 note 49 [a]. 

“Xieading case involving a pass- 
way bv presc'ription over woodland 
IS Bowman v. WicklilTe, 15 B Mon , 
Ky , 84, w^hich was decidc'd in 1851 ’’ 
—Barnett v. Toole, 69 S W 2d 378, 
:i7‘J. J53 Ky. 198. 

Matutenauce of gates and bars by 
proprietor 

Wliere the ownt r of uninclosed 
lands, over ^\hJfh his neighbors had 
been in the habit of passing, left 
gates and bars in a fence which he 
erected, th.al act, instead of indic.at- 
ing a surrender or accjuicsc em e in 
the right of persons to jiass, evi- 
denee.s a different intentjon — Sthul- 
enbarger v. Johnstone, 116 P 843, 
64 Wash. 202, 35 Lit A NS, 941. 

Xaaad bounded on three sides by 
deep water and protected ou fourth 
from the intrusion of cattle b> a 
fence or bank Is inclosed land w'ltli- 
in the mt‘aning of the »ule that 
twenty years' use over inclosed land 
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will give a right of way—Hayward 
V Chisolm, 45 SCL 263 

90. Ohio—Davidson v. Dunn, 16 
Ohio App 263. 

Wjs—B assett v. Soelle, 202 NW 
164. 166, 186 Wis 63, citing Cor¬ 
pus Juris. 

“The use must at least he such as 
to convey to the owner Toa.soiiable 
notice that a claim is made in hos- 
lilitv to his title ’ “ 

Cal—Sehudel v Hertz, 13 P 2d 1008, 
125 Cal App B64. 

Wash — Watson v Board of County 
Corn’rs. 80 P 201, 202, 38 Wash. 
662. 

Over city lot 

Coniinuous u.se of a passageway 
o\or .in uninclosed vacant lot In a 
citv bv tfie owner of an adjoining 
lot in going to and from the resi¬ 
dence thereon to the street will not 
ripen into an easement by prescrip¬ 
tion, unless such passageway is of 
such a perrnanc^nt construction as 
to give notice of a claim of right — 
Davidson v. Dunn, 16 Ohio App 
263 

W. Mich.—Outhwalte v Foote, 215 
NW 331. 240 Micdi. 327 
19 C.J p 902 note 51. 

92. Mo.—Prudential Ins. Co of 

America v. Kelley, 120 S.W 2d 65, 
233 Mo App. 362 

Okl —Johnson v. Whelan. 42 P.2d 
8S2. 883. 171 Okl 24.3, quoting 

Corpus Juris. 

19 C J p 902 note 52 

93. Okl.—Johnson v Whelan, su¬ 
pra 

19 CJ p 902 note 63. 

91. HI—Sc hnc llbacher v Jobst, 111 
N.E 138. 271 HI 319. 
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k. VTks of Kecessity 

A right of way of necessity cannot be acquired by 
prescription whiie the necessity continues 

A right of way of necessity over another’s land 
is distinguished from a right of way by prescrip¬ 
tion, and cannot ripen into a prescriptive case¬ 
ment while the necessity continues.^® Where one 
has the right to use an easement by the grant of 
the owmer as a way of necessity, the user cannot 
be adverse,®^ at least where the user does not ex¬ 
ceed the right,®® until after the necessity has ceased 
and the landowner has notice of a hostile claim.®® 

§ 19. - Easements of Light and Air 

An easement for iight and air cannot be acquired by 
prescription 

The doctrine in England and its provinces, that 
an casement for light and air may be acquired by 


user or prescription^ has been generally rejected 
in the United States, so that, here, an easement 
for light and air cannot be acquired by prescrip- 
tion,2 and in some states this rule is affirmed by 
statute.® Such right cannot be claimed under an 
agreement which has given a permissive right to 
light and air for the prescriptive period.^ 

Reasons for rule. I'wo reasons have been as¬ 
signed for this rejection of the English rule One 
is the practical reason that this rule is not con¬ 
sidered to be adapted to the existing condition of 
things in the United States, and could not be ap¬ 
plied in rapidly growing communities without 
working the most mischievous consequences to 
property owners.-'* The other is the theoretical ob¬ 
jection that the basis of a prescriptive right to an 
easement is adverse user, and in the nature of 
things there can be no adverse user of light or air. 


N T —First Baptist Church and So¬ 
ciety of Norwich V Letson, 2S8 
NTS 4 93, 497, 144 Misc. 286, 

quoting Corpus Juris. 

Okl —Johnson v. Whelan, 42 P 2d 
882, 883 171 Okl 243, quoting 

Corpus Juris. 

95. Cal—Schudel v. Hertz, 13 P.2d 
1008. 125 Cal App 664. 

Distinction stated 

(1) “Wajs of necessity arise by 
virtue" of conditions entirely differ¬ 
ent from ways created by prescrip¬ 
tion A prescriptive right can be 
acquired by any one It may bo ap¬ 
purtenant or in gross There need 
be no connection so far as chain of 
title is concerned between servient 
and dominant estates, but v ays of 
necessity exist only where the title 
springs from a common source ’*— 
Bertolina v. Frates, 57 P 2d 346, 350, 
89 Utah 238 

(2) "A wav of necessity is . . 

a way arising by implication of law 
out of the nc*cessities of the case and 
is . . . based upon principles of 

law which negative the existence of 
a way by continuous adverse usei 
The acquisition of a way by adverse 
user IB based upon the theory of 
the hostility of the use to the title 
of the person over whose lands it is 
acquirc'd while a way of 

necessity is based upon an implica¬ 
tion of an intended grant, and the use 
of it is based entirely upon such im¬ 
plication or consent to its use The 
basis of a way by prescription is 
adverse possession and use and the 
basis of a way by necessity is the 
implication of permissive use ”— 
Waubun Beaeh Ass'n v Wilson, 265 
NW 474, 478, 274 Mich 598, 103 A 
L.R. 983. 

96. Cal —Martinelli v. Luis, 1 P.2d 
980, 213 Cal 183. 


Pa.—Dele van v Champlin. 4 Latk 
Jur 259. 

Utah,—Bertolina v Frates, 57 I* 2d 
346. 89 Utah 238. 

Reason for rule 

“The right of way having ari*?en 
by necessity, the possession and use 
thereof is referable to the right *ip- 
purtonant to the grant and cannot l>e 
made the foundation for the prescrip¬ 
tive right so long as the right l)\ ne¬ 
cessity continues”—Martinelli v 

Luks. 1 P.2d 980, 213 Cal 183—19 C 
J p 890 note 3 lal 
Ways of necessity by implication sf e 
infra §§ 35-38. 

97. Iowa—Rater v Shuttleheld, 125 
NW. 235, 146 Iowa 512, 44 L K A., 
NS, 101. 

19 C J. p 890 note 3 

98. Mich—Ann Arbor Fruit, etc, Co 
V Ann Arbor R Co, 99 N W 869, 
136 Mich 599, 66 L R A 431 

99. Mich—Ann Arbor Fruit, etc, 
Co V Ann Arbor R Co, supra 

1. Del—Lynch v Hill, Ch., 6 A 2d 
614 

19 CJ p 902 notes 57-59, p 903 notes 
60-72, 

2. US—Hinman v. Pacific Air 
Transport, C C.A Cal , 84 F 2d 755, 
759, quoting Oorpus Juris, and cer¬ 
tiorari denied 57 S Ct 431, 300 U 
S 654, 81 L Fd 865, Hinman v. 
United Air Lines Transport Cor¬ 
poration, CCA, 84 F 2d 755, certio¬ 
rari denied 67 S.Ct. 431, 300 US. 
655, 81 LBd. 865. 

Cal.—Haehlen v. Wilson, 54 P 2d 62, 
11 Cal App 2d 437. 

Ill.—Baird v. Hanna, 159 NE 793, 
328 Ill 436. 

Md.—Homewood Realty Corporation 
V. Safe Deposit & Trust Co. of Bal¬ 
timore, 154 A. 68, 160 Md 457. 78 
A L R. 8. 

Mass —Tidd v. Fifty Associates, 131 
N.K 77, 238 Mass 421. 
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Mich—Ilasselbring v Koepke, 248 N 
W 860. 263 Mich 466. 93 A L R 
1170—Krulikovrski v. Tide Water 
Oil Sales Corporation, 232 NW 
223, 251 Mich 684 

NJ—Engel v Sidendes. 164 A 397. 
112 N J Eq 431, citing Corpus Ju¬ 
ris. 

NY—Holtz Amusement Co v. 
Schorr 204 NTS 733, 122 Misc. 
712 

NC—Davis V Robinson. 127 SE 697, 
ISO N C 589 

Or—Austin v. Bloch. 105 P 2d 868 
l»a—Beckershoff v Romlia, 170 A. 

440, 112 Pa Super 294 
Tex—Gatlegno v The Parisian. Civ. 
App, 35 S W 2d 4 S3, revc^rsed on 
other grounds. Com App , 53 S W 2d 
1005 

Wis —Depner v IT S Nat Bank, 232 
NW’^ 851. 202 Wis 405 
19 C J p 903 note 73 

Englisli dootriue and statute as not 
part of our common law 

Del —Lynch v Hill, Ch . 6 A 2d 614. 
19 CJ p 903 note 73 [a]. 

Xu Delaware 

(1) The latest cases follow the 

rule stated In the text —Lync*h v 
Hill, Ch, 6 A 2d 614, overruling 

Claw.son v. Primrose, 4 Del.Ch. 643. 

(2) Some earlier cases, in this 
state, were to the contrary —Haitsch 
V Duffy, 92 A. 249. 10 Del Ch 280 
19 C J. p 903 note 73 [c] 

By Implied grant see Adjoining 
Landowners §9 47-49 

3. Conn.—Puroto v Chieppa, 62 A. 
664. 78 Conn 401. 

19 C.J. p 903 note 73 [b]. 

4. NY—In re Scott, 193 N.Y.S. 403, 
200 App.Dlv. 699. 

5. Del.—Lynch v. Hill, Ch.. 6 A.2d 
614. 

19 C.J. p 904 note 74. 
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for the actual enjoyment of these elements by a 
property owner is on his own land only, and in¬ 
volves no encroachment on his neighbor’s land, nor 
any interference with the latter’s enjoyment of 
his own property to which he can object; and that 
the owner of the adjoining land, therefore, hav¬ 
ing submitted to ,no encroachment on his own 
rights, cannot be presumed to have assented to 
any such encroachment.® 

In the Philippines and Porto Rico prescription 
IS recognized as a method for the acquisition of a 
servitude of light and view.*^ 

§ 20. - Other Easements 

Easements of various natures other than those previ¬ 
ously specifically considered may be acquired by pre¬ 
scription. 

Other easements which may be acquired by pre¬ 
scription are: The right to maintain a gate acrtiss 
a private way the right to maintain slopes for 
a toll road,'* the right to conduct water through 
a culvert under a highway when so maintained as 
to impose no hindrance or expense to the public 
the right to conduct a stream across a highway 
for milling purposes the right to maintain an 
eavc projecting over and above an adjoining own¬ 
er’s land;l2 the right to maintain a line of tele¬ 
phone poles over the land of another,^3 right 

to operate a shaft across the land of another 


§ 21 

the right to subjacent support of the upper story 
of a building the right to tie horses on land 
adjoining a church ;i® the right to dry clothes m 
another’s yard;i7 the right to maintain an attic 
above and a cellar beneath an entry way;l® the 
right to maintain signs on another’s building,^® 
the right to use a vacant strip of an adjoining lot 
for painting, washing windows, and making nec¬ 
essary repairs,2® the right to maintain a stairway 
in a private alley ;2l the right to a landing place 
on a river ;22 and the right to maintain a struc¬ 
ture over a court, private way, or bed of a strcam.23 

§ 21. Simultaneous Acquisition of Easement 
by Prescription and Land by Adverse 
Possession 

A person may acquire an easement by prescription at 
the same time he is acquiring title to the dominant tene¬ 
ment by adverse possession; but generally he cannot ac¬ 
quire simultaneously title to the servient estate by ad¬ 
verse possession and to an easement therein by pre¬ 
scription. 

A person who claims an casement may acquire ti¬ 
tle thereto by prescription at the same time dur¬ 
ing which he is acquiring a title to the dominant 
tenement by adverse possession,24 hut he cannot 
acquire simultaneously a title to the servient es¬ 
tate by adverse possession and to an easement 
therein by prcscription.25 Nevertheless, the mere 
fact that one is in adverse possession of the ser- 


6. Or—Austin v Bloch, 105 I* 2d 
86X 

19 ('■.r. p 904 note 75 
MaklnflT of window in one’s build¬ 
ing on his own land and overlooking 
the land of his neighbor Is no en¬ 
croachment on his neighbor's rights 
and, therefore, cannot be regarded 
as adverse to neighbor; hence, no 
matter how long continued, the own¬ 
er of the building acquires no pre¬ 
scriptive right or easement in his 
neighbor's land with respect to light 
and air—Austin v. Bloch, supia 

7. Philippine —Fable v Lichauco. 11 
Philippine 14 

Puerto Rico—r>iaz v. Guerra, 18 
Puerto Rico 7^0 
19 CJ. p 904 note 76 

8. W Va.—^Ailes v. Hallam, 71 S E 
273, 69 W.Va 305 

Owner of servient estate may ac¬ 
quire a right by prescription to main¬ 
tain gates across a right of way.— 
Faulkner v. Hook, 254 S W. 48, 300 
Mo 135. 

9. Va.—Virginia Hot Springs Co. v. 
Lowman, 101 S.E. 326, 126 Va 424 

10. Ind.—Terre Haute, etc., R. Co 
V. Zehner, 76 N E 169, 166 Ind. 
149, 3 L..RA.,NS., 277. 


11. Eng—Abell v Village, 12 Ont 
\V N 146 raceway 

12 . Fla—J C Vereen & Sons v 
Houser, 167 So. 45, 123 Fla 641 

19 C J p 904 note 80 

Aconxnnlation of snow on roof and 
falling on to adjoining premises. If 
long enough continued, will ripen 
into a prescriptive right—Bishop v. 
Readsboro Chair Mfg. Co , 81 A. 454, 
85 Vt. 141, 36 LRA,N.S., 1171. 

13- Ohio—Yeager v. Tuning, 86 N 
E 667, 79 Ohio St. 121, 128 Am S 
R 679, 19 L.RA,NS, 700 
Pa'—South Penn Telephone Co. v. 
Stockdale. 9 J’aDist & Co 23. 
Where right in its inception was 
permissive there can be no piescrip- 
tive right—Reynolds v MtLemore, 
TexCiv.App, 241 SW 606 

14. N.Y —Rochester Electric Light 
Co. V Rochester Power Co, 15 N 
Y.S 33. 

15. Tenn—Townes v Cox, 39 S W 
2d 749, 162 Tenn. 624 

Right to subjacent support in case 
of divided ownership of a building 
generally see Adjoining Landown¬ 
ers § 27. 

16. Pa.—Trauger v. Sassaman, 14 
Pa. 514. 

17. Eng.—Drewell v. Towler, 3 B. 
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& Ad 735, 23 ECL 322, 110 Re- 
print 268 

19 CJ p 904 note 84 

18. 3»a—Sorkin v Sentman, 29 A. 
722. 162 Pa 543 

19. Ga —Smith v Jensen, 120 S.E. 
417, 156 Ga 814. 

20. Neb—Dunbar v O'Brien, 220 N. 
W 278. 117 Neb 45. 58 ALR 1033. 

21. Mich—Moon v Mills, 77 NW. 
926, 119 Mich. 298, 75 Am S R 390. 

22. SC—Slate v Randall, 32 S C.L. 
110, 47 AmD 548. 

I'rescriptive rights of riparian own¬ 
er generally see the C J S title 
Waters SS 158—166, also 67 C J P 
9.15 note 74-p 960 note 81 

23. Conn —Goodwin v. Bragow, 86 
A 668, 87 Conn. 31—Norwalk Relat¬ 
ing, etc, Co V. Bernam, 55 A 168, 
75 Conn 662, 96 Am S R 246 

84. Ky—Smith v Smith, 78 S.W. 

884, 26 Ky.L 1790. 

N.H.—Perley v. Hilton, 56 N.H 444. 

25. RI—Matteodo v Ricci, 184 A. 
673, 574, 56 R I 133, citing Corpus 
Juris. 

19 C.J. p 904 note 95 
Separate dominant and servient ten¬ 
ements as essential qualities of 
easement in general see supra fi 

1 c. 
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vient estate established will not of itself prevent 
his acquiring a way by prescription over it.2® 

§ 22. Status of Easement Acquired 

An easement acquired by prescription stands In all 
respects on the same footing as an easement acquired by 
grant. 

Easements acquired by prescription stand in all 
respects on the same footing as easements acquired 
by grant; the title and right so acquired are as 
perfect and absolute as those acquired by grant,27 
and the owner of the servient estate is estopped 
to question them, as against the owner of the dom¬ 


inant estatc.28 An easement acquired by prescrip¬ 
tion is no more subject to be varied by parol agree¬ 
ment or by acts and conduct than is one created 
by deed.29 An casement acquired by prescription 
may pass by descent to heirs-at-law,^^ or may be 
lost by entry and adverse possession by another 
party.^^ 

If the servient estate is subject to a prior mort¬ 
gage, a person claiming a prescriptive easement 
therein must be made a party to a foreclosure pro¬ 
ceeding,32 if not, the purchaser at foreclosure 

sale must take action to dis]>ute his claimed right 
before the statute has fully run.33 


C. BY EXPRESS GRANT, RESERVATION, OR COVENANT 


§ 23. In General 

Any easement not In contravention of public policy 
may be created. 

Any easement which is not in contravention of 
statute or public policy may be created by express 
grant or rcscrvation.34 On the other hand, an 
easement cannot be granted for an unlawful pur- 
posc.35 The fact that the easement is not neces¬ 
sary will not bar its crcation.36 An easement of 


light and air may be acquired by express grant, 
contract, or reservation.37 

§ 24. Requisites and Validity of Grant 

An easement may be created by an instrument clear¬ 
ly evincing such intent provided the instrument complies 
with the formalities necessary for the conveyance of an 
interest in land 

An casement may be created by express grant.^*' 


26. Cal—Cavanaugh v. Wholey, 76 
P. 979, 343 Cal 164. 

19 CJ p 904 note 96. 

27. Cal —Strong v, Baldwin, 97 P 
17S, 154 Cal 150, 129 Am.S.Tl. 149 

Ky —Haffnor v. Bittell, 248 S W. 223, 
198 Kv 78. 

Mont.—Groshean v. Dillmont Realty 
Co, 12 P2d 273, 92 Mont 227— 
Stetson V. youngquist, 248 P 196, 
76 Mont. 600—Babcock v. Gregg, 
178 r 284, 56 Mont. 317. 

NH—Hatch v. llillsgrove, 138 A 
428, 83 N H. 91, reversed on other 
grounds 1.19 A. 366, 83 N H 91. 

N.J—.itssop V. I’assaic Vallc*y Water 
Commission, 174 A 254, 117 N J Hq 
29 

W.Va—Foreman v. Greenburg, 106 S. 
E. 876, 88 WVa. 376. 

19 C.J. p 904 note 98. 

28. N.Y —Morrison v. Fellman, 271 
NYS 436, 150 Misc. 772. 

29. Conn—Nichols v. Peck, 39 A 
803, 70 Conn. 4.39, 60 Am S.R. 122, 
40 L..R A 81. 

30. Ky.—Hook v. Joyce, 22 S.W 651, 
94 Ky. 450, 21 H.R.A. 96 

Property subject to descent and dis¬ 
tribution generally see Dest ent and 
Distribution S 8. 

31. Ky.—Hook v. Joj-cc, supra 

Termination of easememt by adverse 

possession generally see infra § 
63. 

32. Neb.—Jensen v. Showaiter, 113 
N.W. 202, 79 Neb. B44. 


33. Neb—Jen.sen v. Show.alter su¬ 
pra. 

34. Ill—Messenger v Ritz, 178 N E 
.38, .345 Ill 433 

La—Bernos v. Canepa, 38 So 438, 
114 La 517. 

19 CJ p 905 notes 7-9 

35. N.Y —Green v. Collins, 86 N Y 
246, 40 Am R 531 

19 (M p 905 note 10 

36. Md—Greenwalt v McCardell, 12 
A.2d 522, 178 Md. 132. 

Mass—Hill V Taylor, 4 N E 2d lOOS, 
296 Mass 107 

Or—Beck v. Lane County, 18 P 2d 
594, 598, 141 Or. 580, citing Corpus 
Juris. 

37. Ill—Bdird V Hanna, 159 NE 
793. 328 III 136 

Md—Homewood Realty Corporalic>n 
V Safe Deposit & Trust Co of 
Baltimore, 154 A. 58, 160 Md 457. 
78 A.LR 8. 

Mass—Hanipe v. Ella, 146 NE 730, 
251 Ma.s.s 465, 38 ALR J087— 
Tidd V. Fifty Associates, 131 N 
E 77, 238 Ma.s.s 421. 

Wis —Depner v. U S Nat Bank, 
23 NW. 851, 202 Wi.s 40iB 

19 C J. p 90.5 notes 6, 6. 

38. Ala —Sibley v McMahon, 98 So. 
805, 210 Ala 598 

Conn —Stueck v. G. C. Murphy Co , 
142 A. .301, 107 Conn 656 

Fla —Burdine v. Sewell, 109 So 648. 
92 Fla 376. 

Ga —Sc^aboard Air Line Ry Co v 
Greenfield. 128 S E 430, 160 Ga 407. 
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Ill—Miller V. Weingarl, 147 NE 
804, 317 111 179—l>t‘mps( > v Burns 
ll.S NE 193 381 Ill 641 

Iowa—Bina v Bina, 2.’.9 NW 68 
213 Iowa 433, 78 ALR 1216 
Minn —Lt»ng v Fewer, 54 N AV 1071 
53 Mmn 1.56 

Mo—Prudential Ins Co of Ancrit.i 
V Kelley, 120 S W 2d 65. 233 Mo 
App 362 

N J—Cei.ini v Do Ninni, 143 A 79. 6 
N J Misc 764. 

NC—Draper v. Conner & 'Waller* 
Co , 121 S E 29, 187 N C 18 
Puerto Rico—Nieva v Giianica C* n- 
trale, 27 Puerto Itico 511 
RI—Rodengues v. Kebf'llo, 18l A 
282 

Basement for light 

Mich — Hasselbring v Koepko, 248 N 
W 869, 263 Muh 466. 93 ALR 
1170 

Bargain and sale deed 

A light of way de novo cannot bi 
created by deed of bargain and sale* 
because such a deed conveys a u.se 
only, and because there cannot be a 
use of what does not exist—Ilavs 
V Richardson, 1 Gill & J.. Md, 366 
—19 CJ p 936 note 76. 

Creation by resolution 

Corporation owning a beach and 
roads to it could create easement 
thereto by resolution —Blum v. Sea 
Gate Ass'n, 1 N Y.S 2d 228, 253 App 
Div. 172 

Basement to rocks, shore, and beach 

Provision in deed that “the rocks, 
shore and beach • • • are to be 
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No particular words are necessary to constitute a 
grant, and any words which clearly show the in¬ 
tention to give an easement, which is by law grant- 
able, are sufficient to effect that purposc,^^ provid¬ 
ed the language is certain and definite in its 


terms.^0 Since, as stated supra § 1, an easement 
IS an interest in land, a grant of an easement must 
contain all the formal requisites of a grant of 
land,^l and as a general rule must be in writ- 


forover kept open for the enjoyment 
of all persons who now are or here¬ 
after may be the owneis of real es¬ 
tate” in speeifled area created on 
easement appurtenant to all lots in 
spocifled area —Brackett v Pitcher, 5 
NE2d 552. 296 Mass 295 
Besarrection of easement 

Under deed providing for use of 
water from well until waterworks 
w’as installed, in case of withdrawal 
of utility lot owners had perpetual 
easement in w'ell —West v Probst, 
Tex Oom App , 6 S W 2d 96, reversing. 
Civ App , 251 S W. 289. 

Sale by reference to map or plat 
The rule that where the owmer of 
a piece of land lays it out in lots and 
streets and sells lots calling to bind 
on such streets he theicby dedicates 
the strif'ts. and a pm chaser of a lot 
binding on one of the streets is en¬ 
titled to right of way over it to its 
full extent and dimensions until it 
reaches some other street or public 
wa> on the dm lime of an implied 
covenant in the grant to hirn cannot 
limit the right of a purchaser to 
whom there is an express granl of 
a right of w^av over the streets so 
laid out over the land of grantor — 
Adams v. Peninsula Produce Kxc h. 
of Maryland, 115 A 106, 138 Md. 
656 

pipe line company can, if it wishes, 
acquire right to construct pipe line 
bv easement contracts with land¬ 
owners instead of by exeicjse of 
the right of eminent domain —Bab- 
ler V ^>he11 Pipe Line Corporation, 
DC Mo, 3i F.Supp. 10. 

Town can acquire easement by 
grant —Town of Brookline v Lor- 
ing. 118 N.E. 981, 229 Mass 485. 

39. Colo.—Clark v. Louisville-Lafay- 
ette Coal Co., 43 P.2d 386, 387, 96 
Colo 420, citing Corpns June. 

Fla—Seaboard Air Line Ry Co. v. 

Dorsey, 149 So. 759, 111 P'la 22. 
Iowa—McEachron v. Schick, 218 N. 
W 955. 

Da —Noel Estate v. Kansas City 
Southern & (lulf Ry Co, 175 So. 
468, 187 La. 717. 

Mass —^Allen v Massachusetts Bond¬ 
ing & Insurance Co., 143 NE 499, 
248 Mass 378. 33 A.L R 669—Bes- 
sey V. Oilman, 136 NE 176, 242 
Mass. 89 

Tex —West v. Probst, Com App., 6 
S.W.2d 96, reversing, Civ.App., 251 
SW. 289. 

19 CJ. p 906 note 22. 

Apt and proper words must be 
used.—Kusiak v. Ucci, 163 A. 226, 53 
R.I. se. 


Description of property 

The emplnvmint of teims that 
would otherwise dost i ibe conioreal 
pioperty will not suffice to defeat the 
purpose of the grant, or lender tin* 
instrument void as a grant of an 
easement—Alabima Corn Mills Co 
v. Mobile Docks Co, 75 So 574. 200 
Ala 126—Overton v Mosley, 33 Sn 
696 135 Ala 599 

The use of the word “grant” is not 

essential to creation of an easement 
NV—Rubel Bros v Dumont Coal & 
Ice Co, 182 NYS 204. Ill Mist 
658, leversed on other grounds 192 
NYS 705, 200 App Div 135, dis¬ 
missal of appeal denied 135 N E 
042. 233 NY 618 

SD—Thompson v Finnerud, 212 N. 

W 497. 51 SD 106 
W Va—Ballengte \ Bttkley Coal & 
Supply Co. 161 SE 562 563 311 

W.Va 304, citing Corpus Juris. 

Zf right granted lacks essential 
qualities of an easement, an e<ise- 
ineiit is mit tiealtd d*‘spite th< in¬ 
tention of the paities to create an 
easement —Rubel Bros v Dumont 
Coal & Ice Co, 382 NYS 204, 111 
Miso 658, iev< tsed on other grounds 
192 NYS 705, 200 App l>iv 13,5, dis¬ 
missal of appeal denied 135 N E 94 2, 
233 NY. 618. 

Writing which “hereby grants the 
privilege of a temporary roadway” 

along certain lot, to M, his heirs or 
assigns, until extension of a street, 
was held to create eastment —Kast¬ 
man V. Pipei, 229 P. 1002, 68 Cal 
App. 554. 

40. N.Y—Clark v Devoe, 26 NK 
275, 124 NY 120, 21 Am S R 652 

19 CJ. p 906 note 21 

To create easement of light and 
air, words must be emplo>td which 
oIearl> show' intention to give siitli 
easement —Depiiei v U S Nat Bank, 
232 N VV 851, 202 \\ is 405 

41. Fla ■—J C Vereen & Sons v 
Houser, 167 So 15. 123 Fla 641 

La—Itonaldson v Vicknair, App, 
1S5 So 52 

Mass—Baseball Pub Co v l^ruton, 
18 NE2d 362, 302 Mass. 54, 119 
A L R 1518 

Mich—Hasselbring v Koepke, 24 8 N 
W 869, 263 Midi. 466, 93 ALR 
1170. 

Okl —Missouri State Life Ins Co v 
Whisman, 73 P 2d 130, 132, 181 Okl 
168, citing Corpns Juris —t'atterall 
V. Pulls, 278 P 292. 137 Okl 86 
19 C J. p 906 notes 20, 33 

Failure to comply with formal req¬ 
uisites nullities the instrument of 
transfer considered as a formal 
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grant; but it does not nullify rights 
and interests which w'ould be main¬ 
tained and protected irrespective of 
a grant —Cit.v of New York v New 
York Ac South Brooklyn Ferry & 
Steam Transp Co.. 131 NE 554. 231 
NY IS, 16 A Tj R 1059 reversing 
179 NYS 914, 190 App Div. 939, and 
reargurnent denied 132 N E. 903, 231 
N Y. 598 

A grant of an easement for five 
years apparently requires a deed to 
Cl eat e a legal interest—Baseball I’ub 
t^o. V Bruton. 18 N E 2d 362, 302 
Mass 54. 119 ALR. 1518. 

Dease may be siiffif lent.—Parrish 
V Heskett. 217 NW 763, 241 Mich 
560 

Quitclaim deed mnv be sufficient 
--Everett Factories & Tt rminal Cor¬ 
poration V Oldetyme Distillers Cor- 
jKiration, 15 N E 2d 829, 300 Mass 
499. 118 ALR 965 

Stipulations in act of partition 
ibat It w*as agreed that one partv 
was to ha\e peipelual right of way 
across land of the other to desig¬ 
nated road constituted such deed as 
was required by law to establish 
the granting of servitude h> title. 
—Rori.ildson v Vicknair, La App, 
185 So 52 

Signature 

A conveyance of an easement Is 
inopc‘rative without the signature of 
the grantor - Dawson v Western 
Marjland R Co , 68 A 301, 107 Md 
70, 126 Am S R 337, 14 L.R A ,N S . 
8(19, 15 Ann Cas 687 

Seal 

(1) In the absence of statute 
c hanging the rommon-law rule, the 
instrument must bo under seal, oth¬ 
erwise it will erc'atc' a license only. 
—Biady \ Blackinton. 55 N E 474. 
171 Mass .559—19 C J. p 906 note 
3i Lb] (1) 

(2) In equity, a seal is not nrees- 
sarv to creation of an casement — 
Baseball I*ub Co v. Bruton, 18 N 
E 2d 362, 302 Mass 54, 319 ALR. 
3518 

(3) Although at law a seal is re¬ 
quired, in equity an unsealed instru¬ 
ment creating an c-asement is en¬ 
forceable, and where law and eq¬ 
uity are administered by the same 
court, these distinctions are not 
material —Davis v Robinson, 127 S 
E 697, 189 N C 589 

(4) Although an unsealed instru¬ 
ment IS Insuffltienl at law as a 
grant of an easement, v^et where It 
has been pei formed and the right 
ai quiesced in for a long time, eq- 
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ing;^2 an oral grant will be upheld where it is 
accompanied by consideration, action in reliance on 
the grant, and by the grantee’s being permitted the 
granted use.^^ Although it has been said that con¬ 
sideration is necessary to support the conveyance 


of an easement,^^ it is generally held that an ex¬ 
ecuted grant of an easement does not require con¬ 
sideration.^ 5 xhe instrument should describe with 
reasonable certainty the easement created^® and 


ulty may treat the easement at¬ 
tempted to be tjranted as an inde¬ 
feasible right —Ashelford v. Willis. 
62 N.E 817, iy4 Ill 492 

(5) It has been held that, in the 
absence of a statute requiring that 
conveyances be under seal, a con¬ 
veyance of an easement need not be 
by sealed instrument—Union Ter¬ 
minal R Co V. Kansas City Belt 
R Co., 60 P 641, 0 Kan.App. 281. ^ 

Attestation i 

(1) In the absence of some stat¬ 
utory requirement, attestation is 
not necessary to the validity of a 
conveyance of an easement.—Union 
Terminal R Co v. Kansas City Belt 
R. Co., supra. 

(2) However, the conveyance of 
an easement is within a statutory 
provision that a grant of a freehold 
estate not acknowledged before de¬ 
livery must be attested by at least 
one witness in order to take effect 
as against a subsequent purchaser 
—Rochester Poster Adv. Co. v 
Smithers, 231 NTS 316, 224 App 
Div. 435—Singleton v. McGurk, 191 
NY.S. 232, 117 Mlsc. 340—19 C J. p 
906 note 33 [d] (2). 

Acknowledgment 

The rules as to acknowledgment 
of deeds of land have been applied 
to Instruments conveying easements 
—Rochester Poster Adv. Co v 
Smithers. 231 N Y S. 315. 224 App 
Div 436—Singleton v. McGurk, 191 
N.YS. 232, 117 Misc. 340—19 C.J. 

p 907 notes 34, 35. 

Presumption of intent to give ef¬ 
fective deed 

It will not be presumed that per¬ 
sons who In deed to right of way 
represented that they were owners 
did not intend to give effective deed. 
—Bird Arias v Soclete Anonyme 
Des Sucreries De Saint Jean, CCA. 
Puerto Rico, 62 F 2d 410. 

Ill—Tri-Pond Drainage Dist v. 

Frog Pond Drainage Dist, 246 Ill. 

App 176 

Mass—Mason v Albert, 137 N.E. 

661, 243 Mass 433 

Miss—Jenkins \ McQuaid, 120 So 

814, 153 Miss 185. 

N.J —Merchants’ Trust Co of New¬ 
ark v Volllck, 142 A 645. 103 N 

JEq. 167 

Tenn —Denzi v Colberg, 13 Tenn. 

App 536 

Statute providing that a parol 
agreement for party wall shall be 
binding and enforceable docs not 
apply to a parol agreement for a 
common stairway.—Binder v Wein¬ 
berg. 48 So 1013, 94 Miss. 817. 


43. Cal —Wilkes v Brady, 268 P I 
108, 84 Cal App. 365. 

Tex.—Handal v. Cobo & Dosal, Civ | 
App., 226 S W. 67, error refused 
After payment of purchase price, 
vendor could not repudiate oral 
agreement, constituting part of con¬ 
sideration, that purchasers could 
use trail over vendor’s land —Doug¬ 
las V Lewln, 20 P 2d 959, 131 Cal 
App 159 

Recorded conveyance prior to action 
in reliance 

Where le.ssor orally granted to 
lessees privilege of using strip of 
adjoining lot for alleyway, if they 
would pay for paving materials, but 
before they acted on such promise 
he conveyed propt*rty by deed which 
was recorded, lessees were charg«*d 
with notice of conveyance and 
could not claim estoppel as against 
such grantee—Rogers v Hussion, 
Tex Civ App, 273 SW 969. 

44. N C.—Dorsey v. Kirkland, 99 
SE 407, 177 NC. 620 

19 C J. p 906 note 30. 

45. Cal,—Ea.stman v Piper, 229 P 
1002, 68 Cal App 664 

Mich—Moore v Dykstra, 231 NW 
69, 250 Mich 656 

45. Ill — Perry v. Wiley, 120 N E 
455, 285 111 25 

Mi.ss—Crago v. Vitter, 81 So 616, 
120 Miss 103 

N.C —M E. Gruber, Inc , v. Eubank, 
148 SE 246, 197 N C. 280 
Tex —Texas Power & Light Co v. 
Casey, Civ App. 138 S W 2d 594, 
error dismissed, judgment correct 
19 C J. p 906 notes 26. 27. 

Certainty as to duration 

Fact that roadway privilege was 
granted until certain street "shall 
be extended," which was an uncer¬ 
tain event which might not happen, 
held not to affect grant as easement. 
—Eastman v. Piper, 229 P. 1002, 68 
Cal App 664. 

Xiocation of easement and uses 
permitted should both be described 
—Magnolia Petroleum Co v Thomp¬ 
son, CCA Mo, 106 F2d 217, cer¬ 
tiorari denied Thompson v Mag¬ 
nolia Petroleum Co , 60 S Ct. 180, 308 
US. 613, 84 L.Ed. 613, rehearing 

granted 60 S Ct. 261, 308 US 630, 
84 L Ed 526, reversed on other 
grounds 60 S.Ct. 628, 309 U S 478, 
84 LEd. 876 

Bufliclency of description 

The law relating to the sufficiency 
of description for a valid convey¬ 
ance of realty applies to descrip¬ 
tion in instrument establishing ser¬ 
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vitude of passage.—Ronaldson v. 
Vicknair, La App. 185 So. 62 

Accessory right 

An Instrument creating a servi¬ 
tude need not mention accessory 
rights, since they pass as incidents 
to the contract —Patout v Lewis, 
25 So 134, 61 La Ann. 210. 

Ziocation of way 

(1) It has been held that the 
grant of an indeffnite or unlocated 
way will not be protected —Greve 
v Caron, 206 N W 334, 233 Mich. 
261. 

(2) But it IS generally held that 
a location of the way need not be 
contained in the deed: a descrip¬ 
tion which identifies the land sub- 
jec t to the way is sufficient 

Ala—Looney v Blackwood, 140 So 
400, 224 Ala 342. 

Minn—Ingelson v Olson, 272 NW 
270, 199 Minn 422, 110 ALR 

167 

Tenn—Richardson v Bristol Land 
& Improvement Co, 1 Tenn.App 
671. 

(3) The objection that the de¬ 
scription of the way is indefinite or 
uncertain is overcome bv the rules 
which permit a delimitation of a 
way subsequent to the conveyance. 
— Coon V Sonoma Magnesite Co. 
189 P. 271, 182 Cal 597. 

(4) Location of way where grant 
is indefinite or uncertain see infra 
5 80 

(5) It is not essential to validity 
of grant of right of way that it be 
described by metes and bounds or 
by figures giving definite dimen¬ 
sions. 

Ark —Fulcher v. Dierks Lumber & 
Coal Co, 261 SW 645, 164 Ark 
261 

Fla—Kotick v Durrant, 196 So. 802, 
143 Fla 386. 

19 C.J. p 906 note 26 [a] (2). [b]. 

(6) Where way granted is ca¬ 
pable of a determinate location un¬ 
der a common-sense view of the 
grant and the situation of the dom¬ 
inant and servient estates, the grant 
will be upheld —Greve v. Caron, 
206 N.W 334, 233 Mich. 261. 

(7) Where way can be located by 
following the data or monuments 
described in the grant, the descrip¬ 
tion IS sufficient. 

Minn —Minnetonka State Bank v. 
Minnesota State Sunshine Soc., 
250 NW 561, 189 Minn. 660. 
Tex.—Wilson v. Guadalupe County, 
Civ. App., 58 S.W.2d 1067, error 
refused. 
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the dominant and servient tenements.^^ 

An easement cannot be created in favor of the 
owner of the servient land,^® nor can an easement 
be created or conveyed by one who docs not own 
the servient tenement.^® 

An easement cannot be granted so as to affect 
the rights of a prior mortgagee,®® but the party 
claiming the easement has the same rights as any 
other subsequent encumbrancer.®^ 

Recording. Under most statutes the grant of an 
easement is within the recording acts, and unless 
recorded is inoperative against subsequent pur¬ 


chasers for value and without notice,®^ although 
as between the parties and purchasers with notice 
a conveyance of an easement is good without be¬ 
ing recorded ,®3 but as to this there is contrary 
authority.®^ 

§ 25. Acceptance of Grant 

One accepting a deed creating, reserving, or excepting 
an easement is bound thereby. 

The acceptance by a grantee of a deed contain- 
ing a grant of an easement is an acceptance of all 
it conveys, and no act is required of him to show 
his acceptance of the casement as the owner of the 


(8) A way as actually worked and 
used may be referred to in the crea¬ 
tion of rijjhts in land—Prentiss v 
fity of Gloucester, 127 N R 796. 
236 Ma.ss. 36. 

(9) The Krant of a ripht of way 
across land to road was not too in¬ 
definite under statute providing that 
if manner in which servitude is to 
he used is uncertain, as if the place 
necessary for the exeicise of the 
riftht of passasre is not desl^^nated 
in the title, the owner of the estate 
which owes the servitude is bound 
to fix place where he wishes it to 
be exercised —Ronaldson v Vlck- 
nair, LiaApp., 185 So 52 

(10) Kven if the description of a 
proposed easement for a passv^ay 
from defendant’s farm to a highway 
would be too uncertain to he en¬ 
forced while the conveyance re¬ 
mained executory, it Is suttlcient 
after it has been executed b\ the 
establishment of the pa.ssw.iy upon 
the ground—Riddle v. Jones, 231 S 
W h0:i, 191 Ky. 763. 

Specific, but nonexistent, way 

Plaintiff could not claim an ease¬ 
ment over defendant's lot under 
dt 1 d granting a right of wa> over 
“said lane," which related to a lane 
hading from a particular street to 
a court, where there was no lane 
leading from that street to court 
when deed was executed —Oldfield 
V Smith, 24 N E 2d 544, 304 Mass 
590 

Misdescxlption of driveway 

Where deeds from common gran¬ 
tor to adjoining owners provided for 
use by each of common driveway 
located fl\e feet on each lot, but 
driveway was in fact almost en¬ 
tirely located on one lot, owner of 
other lot did not have easement 
therein, that not being the drive¬ 
way described in deed —Seested v. 
Applegate. Mo.App., 26 S.W.2d 796 

Zdantifioation of roads 

Agreement between husband and 
wife to partition a tract equally, 
providing “that they are to have 
all necessary roads to enable them I 
respectively to fully enjoy the use^ 


and occupancy of each of their por¬ 
tions of land” and that surveyor’s 
report and map should set out the 
necessary r<»ads and clauses in deed 
of each party designating the roads 
indnated on map as “(he roads now 
on said land,” identified roads to 
be used—Carr v. Carr. 101 SK 2.51, 
S5 W Va. 209. 

47. Cal—Ea.stman v. Piper, 229 P 
1002, 68 Cal App 554. 

19 CJ p 906 notes 24. 2.5 

‘‘Dominant tenement” are not nec- 
e.ssary words in an otherwise suf- 
fi< lent disciipiion—Kastman v Ih- 
per, 229 P 1002 68 Cal App 5.51 

48. Mich—Hassilbring v. Koepke, 
248 NW 8t»9. 263 Muh 466, 93 
ALR. 1170 

49. Ga—Carr v. Augusta Grocery 
Co. 18S SK 531, 183 Ga 346 

111 —^Waller v Hild. brecht, 128 N 
K 807. 295 III 116 

Mass —Oldfield v Smith, 24 N K 
2d 544, 301 Mass 590 
NY—Tenenhaum v Sea Gale Ass’n, 
1 NYS2d 224, 253 App Div 166 
19 C J p 905 note 11-12, p 909 note 
59. 

One who has parted with land 

cannot thereafter create an case¬ 
ment in It—Read v. Jones, 146 SK 
263. 152 Va 226—19 C.J p 905 note 
11-12 [a] (1) 

Executors, administsn&tors and trus¬ 
tees 

(1) Executors, adniinistiutors, and 
trustees, when acting within the 
scope of their authority, ma> t reale 
an easement—Webb v Jones, 50 So 
887, 163 Ala 637—19 C J. p 905 note 
13 [a] (1), (2) 

(2) On the other hand, where the 
executors take no interest in tht 
land under the will, but merely a 
naked power in trust, the title be¬ 
ing vested in the dev'^lsees under 
the will, they have no right to grant 
easements —Bloomfield v. Ketcham, 
25 Hun, NY, 218. 

Ouardiaa and ward 

(1) In no event is a guardian 
authorized to grant an easement in 
the land of his ward extending be¬ 
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yond the limit of his guardianship. 
NH—Watkins v Peck. 13 N H 377. 
40 Ami) 156 

Ohio—State v Hamilton County, 
39 Ohio St 58 

(2) And he has no power to do¬ 
nate a right of way for a railroad 
company in his ward's land —Indi¬ 
ana. K & *W R Co V Allen, 100 
Ind 409—Indiana. B & W R Co 
V. Brittingham. 98 Tnd 294 

Intermediary for passage of title 
to lot had no power to agree to 
I'Hsement or right of way thereon — 
Gravle v Snvdtr, 159 A 74 104 J’a 

Super 253 
Power of attorney 

A written proposition in the form 
of a letter was suftitient to t reate 
a perpetual ca'^enu nt in the land, 
where it was in lai t a power of 
attorney to a third pei.son to sell 
such an Interest in the land, and 
there was in fact a conveyance 
made by suiLh thiid person under the 
authority given by such Ic'tter — 
Marklev v Chiislen, Tex Civ App , 
226 S W 150, dismissed fc>r want of 
jurisflic tion 

50. Neb—Jensen v Showalter, 113 
N W 202, 79 Nt b 544 

l*n—Dc'Mcr v l^ennsylvania I\>w- 
er Co, Super, 193 A 94, 95, quot¬ 
ing Corpus Juris. 

Te\ —(^ousins V Sperry, Civ App., 
1.39 S W 2d 665 

51. Neb-—Jinsen v Showalter, 113 
N W 202, 79 Neb. 54 4 

I’a —B(‘\ler v I’ennsylvania Power 
Co, Super, 193 A 94, 95, quoting 

Corpus Juris. 

52. Md —Mayor and Citv Council 
of Baltimore v. Brack. 3 A 2d 471, 
175 Md 615, 120 A L. R 543. 

19 C J p 907 notes 36. 39 
Liability of purchaser of servient 
tenement generally see infra 
47-50 

53. Cal—Pollard v Reliman, 124 P- 
235, 162 Cal 633 

Kan —Union Terminal R Co v 
Kansas City Belt R Co. 60 P. 
541, 9 Kan App 281 
64. La —Giarratano v. Angermeier, 
7 La.App 375. 
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dominant tenement.^® a grantee of a deed creat¬ 
ing an easement over the granted premises by its 
acceptance becomes bound by all its restrictions, 
reservations, and exceptions.^® The fact that the 
grantee fails to comply with restrictions in the 
deed does not affect rights thereby reserved.®^ 
One who acquires title through a deed expressly 
reserving a right of way through the land is es¬ 
topped by the deed from denying the existence of 
the right of way;^^ and the same rule applies to 
the acceptance of a deed reserving an easement of 
any other nature.®^ One accepting a deed of land 
together with the grantor’s interest in a right of 
way over the grantee’s land which the grantor and 
others claimed thereby recognized the right of way 
over his land.®® 


§ 26. Construction and Operation of Grant 

Instruments creating easements will be construed 
in accordance with the intention of the parties. 

In the construction of instruments creating ease¬ 
ments, it IS the duty of the court to ascertain and 
give effect to the intention of the parties.®^ The 
intention of the parties is determined by a prop¬ 
er construction of the language of the instru¬ 
ment.® ^ Where the language is unambiguous, oth¬ 
er matters may not be considered ,®3 but where 
the language is ambiguous the court may consid¬ 
er the situation of the property and of the parties, 
and the .surrounding circumstances at the time the 
instrument was executed,®^ and the practical con¬ 
struction of the instrument given by the parties 


66. Mich—HasBelbMng" v. Koepke. 
248 N.W 869, 26j Mich. 466, 93 A 
L..R 1170 

19 C.J. p 907 note 40. 

The law will presnme acceptance 
of a grant of an easement where the 
grant is obviously beneficial to the 
grantee—Addison County v Blatk- 
mer, 143 A. 700. 101 Vt. 384. 

66. Mo —Liltchfleld v. Boogher, 142 
SW 302. 238 Mo 472. 

19 C J. p 907 note 41. 

2>eed giving stairway easement In 
consideration of right of way, al¬ 
though not executed by grantees, 
bound grantees and successors with 
notice—Slevtns v. Powell, 137 A 
312, 152 Md 601. 

67- Ala—McKee v, Club-View 
Heights. 1G2 So. 671, 230 Ala. 652 
19 C J p 907 note 42. 

68. Mo—Liilchfl<ld v. Booghor, 142 
S W 302. 238 Mo 472. 

19 C J. p 907 note 43. 

69. Mo —Litchfield v. Boogher, su¬ 
pra 

19 C.J. p 907 note 44. 

60u Conn—Schioeder v. Taylor, 134 
A. 63, 104 Conn 596 

61. Fla—Kotnk v Durrant, 196 So 
802. 804, quoting Corpns Juris. 

Ga.—Georgia Pu\v«*r Co v. Leonard. 
1 SB 2d 579. 187 Ga. 608, modi¬ 
fying Leonard v Georgia Power 
Co. 197 SK 869 58 Ga App 130, 

followed in Georgia Power Co v 
Leonard, 1 S E 2d 584, 187 Ga 616, 
mandate conformed to Leonard v. 
Georgia Power Co, 2 S E 2d 144, 
59 Ga App. 620. 

Kan.—Hiatt v. Wichita Natural Gas 
Co., 196 P. 448, 108 Kan 472 
N.J —Lidgerwood Estates v Public 
Service Electric & Gas Co, 167 
A. 197, 199. 113 NJEq 403. cit¬ 
ing Corpus Juris. 

19 C.J p 908 note 50 
Buies applicable to construction 
of deeds generally apply to instru¬ 
ments conveying easements or oth¬ 


er similar rights or privilege-— 
Eastman v. Piper, 229 P 1002, 68 
Cal App. 554—19 C.J p 908 note 
49 LaJ. 

Boles as to other written instru¬ 
ments 

Rules for construction of ease¬ 
ments are in general same as rul<*s 
applied to deeds and other written 
instruments—Armstrong v Sktllv 
Oil Co, Tex Civ App, 81 S W 2d 'i35 
error refused—Capy v. Redlmger, 
Tex Civ.App , 17 S W 2d 1092 

I Ziangnage simply conferring per¬ 
mission to use docs not create an 
easement 

NY—Moore v. Day, 191 N.Y S. 731, 
199AppDiv 76. 

Tenn—Towater v. Darby, 15 Tenn 
App 53 

Grant of a license is not a grant 
of an easement —Herrick v Greg¬ 
ory, 190 NW 881, 46 b I> 89 
Mortgage foreclosure as sale | 

Where agreement provided that 
in case of a bona fide sale, exchange, 
or other disposition of property by 
owner or b> any succeeding owner 
and the assumption of agreement bv 
the bona fide purchaser or gran¬ 
tee, the owner should be released 
from liability for monthly install¬ 
ments payable thereunder for light 
and air easement, sale of the prop¬ 
erty “subject" to light and air ease¬ 
ment as provided by judgment of 
foreclosure sale did not relieve own¬ 
er from liability for payments—In 
re Fay's Will, 21 N.Y S 2d 84, 260 
App Div, 102. reversed on other 
grounds Irving Trust Co. v Anahma 
Realty Corporation, 35 N E 2d 21, 
285 NY 416 

Grant to city of right to lay and 
maintain water pipes and hydrants 
under certain private ways owned 
by them, held to give city, for pur¬ 
poses defined, easement in ways 
then in existence and in use, and 
not merely to create license which 
would ripen into easement when 
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a( ted upon — I’rentiss V. City of 
Gloucester, 127 NE 796, 236 Mass 
36 

Where there is an implied grant 
of a way of necessity, the eourt 
need not consider a clause in the 
deed whieh could give no greater 
right —Dawson v (Sreenfield, 203 i* 
948. 118 Wash 454. 

62. Mass—Jones v. Stevens, 177 
N K 91, 276 Mass 318, 76 A L R 
591 

—Sahara v Macsai, 183 A 454, 
121 Pa Super 274 
19 CJ. p 908 notes 45. 46. 

Grant must be read as a whole 
N J —Lidgerwood Estates v Public 
Servne Electric & Gas Co, 167 
A 197, 113 NJ.Eq 403—19 CJ 
p 90S note 46. 

Beservation of full dominion and 
use of land, except as a lumtatjon 
thereof is essential to a rea.sonal)le 
enjoyment of the easement gianted, 
was meaningless except as indu at- 
ing that the grant of the easunerit 
was to be strictly construed -- Lid¬ 
gerwood Estates v. Public Service 
Electric & Gas Co., 167 A. 197, 113 
NJPlq. 403. 

63. Or.—Guild v. Wallis, 40 P 2d 
737, 150 Or. 69, supplemented 41 
P2d 1119, 150 Or. 69, rehearing 
denied 42 P 2d 916, 150 Or 69 

Tex—Jones v. Sun Oil Co, Ci\ 
App, 110 S W.2d 80, error refused 
19 C J p 90S notes 47, 48. 

64. Ala —Thomas v. Vanderslice, 77 
So 367, 201 Ala. 73. 

Fla—Kotlck V. Durrant, 196 So 
802, 804, 143 Fla. 386, quoting 

Corpus JtulB. 

Ill.—^Waller v. Hildebrecht. 128 N 
E. 807, 295 Ill 116. 

Iowa—Sherwood v. Greater Mam¬ 
moth Vein Coal Co., 185 NW. 279. 
193 Iowa 365. 

Mich—Hasselbring v Koepke, 248 
N.W. 869, 263 Mich. 466, 93 A.L. 
R. 1170. 
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by ihcir conduct or admissions.®® It is generally 
held that the grant must be taken most strongly 
against the grantor, in cases of doubtbut where 
the instrument is drafted by the grantee it is to be 
construed in favor of the grantor.®'^ It has been 
held that doubts will be resolved against the crea¬ 
tion of an easement.®® Contemporaneous instru¬ 
ments which arc part of the same transaction are 
to be read together,®® but the court cannot attempt 
to discover and give^ effect to a conjectural intent 
of parties to create a right of way, by construing 
together deeds and mortgages made at different 
times, by different parties, with different objects, 
having nothing in common except that they refer 
to some one or more of adjoining lots with which 
they arc conccrncd.^O In determining whether 
two grants derived from the same source are in¬ 
consistent both instruments must be considered 71 


§ 27 

If a grant will not convey all that was intended it 
will not therefore be entirely void, but will be con¬ 
strued to convey all that it was in the power of the 
grantor to convey.72 

§ 27. What Title Passes by Grant 

The intention of the parties governs in determining 
whether ownership or an easement is conveyed 

Whether an instrument conveys ownership of 
land or only an easement depends upon the inten¬ 
tion of the partics.73 In some cases the grant of 
an estate designated and described only by the par¬ 
ticular use or purpose for which the land is ap¬ 
propriated will be held to pass a fee;74 but a dif¬ 
ferent rule of construction is applicable when a 
particular or special right or casement in land is 
conveyed which may well coexist and be enjoyed 
and used by the grantee consistently with the own- 


Miss—Parham v Pradborry. 1S8 So 
298. 301. quoting Corpus Juris. 
NY—Scrum v D.tvifv. 251 NYS 
746, 141 Misc 46 affirmed 257 N 
TS 899, 233 App Piv 879 
Pa—Dyba v, Borowil/., 7 A 2d 500, 
136 Pa Super 532—Sahara v 

Marsai, 183 A 451, 121 Pa Super 
274—Cray v Urquhart, 56 Montg 
Co 357. 

T^rin —Roider v Ormc, 08 S W 2d 

960 17 Tenn App 497 
Utah—Stevens v Pird-.Tcx Co, 18 

V 2d 292, 81 Utah {55 

Wis—T^uttropp V Kilborn, 202 N 
W 368, 186 Wis 217 
19 CJ p 908 note 51 
05. Ala—Thomas v Vandcrsliro, 77 
So 367, 201 Al.i 73 
Iowa—Thul V Wfiland. 239 N W. 
515. 213 Iowa 713 

Mich—OuthwiUte v Rodgers, 3 83 N 
W 74. 214 Mich 34 6 
Tenn —Rcider v. Orme, 68 S W 2d 960, 
17 Tenn App 497 
19 C J. p 909 note 52 

66 . N. J —Liidgcrwood Estates v. 

Public Service Klettm & Gas 
Co., 167 A 197, 113 N J Kq 403— 
Man V Vockrolh. 121 A. 599, 94 
N J Kq 511 

N.Y.—Missionary Soc of Salesian 
Congregation of Bvrotas. 175 NK 
523, 25b N Y 86. modifying 24 2 N 

Y S. 122, 229 AppDiv 392. 

R.I—Matteodo v Capaldi, 138 A. 38, 
48 R1 312, 53 A L. R 550. 

W Va—Brcw'cr v Yellow Poplar 
Lumber Co , 130 S E 154, 100 W.Va 
304 

19 CJ. p 909 note 54. 

67. Kan —Berns v. Stand ish Pipe 
Line Co, 105 P.2d 893, 162 Kan. 
453 

68 . Cal.—Coulter v. Sausalito Bay 
Water Co., 10 P 2d 780, 122 Cal. 
App. 480. 

69. Keen.—Bems v. Standish Pipe 


Line Co. 3 05 r.2d 893. 3 52 Kan 
453 

Me —Knight \ Dyer, 57 Me. 174, 99 
AmD 765 

NJ—Cetani v De Ninni, 143 A 79, 
6 N J Muse 764 

Pa—Striker v Richardson, 77 Pa 
Super 252. 

Wis—Moran v Wilkinson, 247 NW 
87.1, 211 Wis 669 

Deeds severing unified title to tract 

must be rt‘ad together although ex¬ 
ecuted at different times, where there 
wcie lex tiled on the tract two build¬ 
ings, half of another building, and 
a gangway, in order to ascertain the 
intention of the parties to the deeds 
with relation to the use of the gang¬ 
way —Providence Institution for Sav¬ 
ings V. Lincoln Trust Co, R I., 3 2 A 
2d 404 

70. Mass —Rogers v I'owers, 90 N 
E 514, 204 Mass 257 

71. Iiid—Forsyth V Americ,an Maize 
ProdiiePn Co, 108 NE 622, 59 Ind 
App 634. 

72. Conn—Law v. Hempstead, 10 
Conn 23. 

73. Ark—McGee v. Swearengen, 109 
SW2d 444. 194 Ark 735—Holthofl 
V. Joyce, 294 SW 1006, 171 Aik 
248 

Cal —Marlin v Robinson, 11 P 2d 70, 
123 Cal App 373 

Ill —Magnolia Petroleum Co v We.st, 
30 NE2d 24. 374 Ill 516 
Iowa—Blazek v Teleck>, 178 NW 
518, 189 Iowa 542 

Mich —Epworth Assembly v Luding- 
ton & N Ry, 211 NW 99. 236 
Mich 565 

N Y —Houghtaling v Stoothoff, 12 
N.Y S 2d 207. 170 Mise 773, af¬ 
firmed 19 NYS2d 510. 269 App 
Div 854 

Tenn.—Vanderbilt University v. Wil¬ 
liams. 280 SW 689, 152 Tenn. 664. 
Wis —Lintner v Office Supply Co , 
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219 NW 4 20, 3 96 Wis 36—Guse 
V Flohr, 217 NW 7.30, 195 Wis. 
3 39, rehearing denied 221 NW 110, 
3 96 Wis 565 
Description of use 

“Words, therefore, which, if used 
in a deed granting a fee, may be 
regarded as surplusage, if used m a 
deed granting an easement, may con¬ 
stitute the essential description of 
the thing intended to be conveyed ” 
—Magnolia Petroleum Co v Thomp¬ 
son. CCA Mo , 106 F 2d 217, 224, cer¬ 
tiorari denied Thompson v Magnolia 
iTtroleiim Co, 60 S Ct 180. 308 US. 
613, 84 L Ed 513 rehearing granted 
60 set 261, 308 US 630, 84 L Ed. 
525 reversed on other grounds 60 
SCI 628, 309 ITS 478, 81 L Ed 476 
Conveyance In terms of **fee*’ 

A deed conveying a lot, "together 
with the fee, in so far as we have 
the right so to convey the same, of 
all the streets and w'avs shown on 
.said plan, in common with the own¬ 
ers of the other lots shown on said 
plan, subject to the rights of all of 
the lot owners to make the custom¬ 
ary use of said streets and ways.” 
held to convey to grantees an ease¬ 
ment in the streets when opened, 
and before the streets are opened a 
wav ni*edful to furnish grantees con¬ 
venient access to the lot from a piih- 
lif highway or street—Powlowski v. 
Mohawk Golf (^lub. 3 98 NYS 30. 
204 App Div 200, reversing 195 N.Y. 
S 788, 119 Misc 139 

Conveyance of right, title, and in¬ 
terest in right of way does not con¬ 
vey ownership where it is not shown 
that the grantor owned the way — 
Fitzpatrick v Brennan, RI, 3 55 A. 
405 

74. Pa—Beistel, Heller, and Loucks 
V. Westmoreland Motor Car Co , 91 
Pa Super 343 
I 19 C.J p 909 note 61. 
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ership of the fee in the grantor; and in such cases 
the fee is not passed in express terms and it does 
not pass by implication, because it is not incidental 
or essential to the right or interest which is de¬ 
scribed in the deed.*^^ The grant of a road is the 
grant of a use and not a grant of title to land."^® 
A conveyance may transfer ownership although 
the use to which the land is to be put is stated. 
On the other hand," a conveyance of land to be 
used for a specified purpose will be held to convey 
only an casement and not title where such appears 
to be the intent of the parties."^* 

The duration of an easement is determined from 


the intention of the parties as manifested by the 
language of the granting instrument.'^^ Words of 
inheritance must be used to convey an easement in 
fee^ unless there is a statute dispensing with the 
necessity of using words of inheritance to convey 
a fee.®^ 

§ 28. Contract or Covenant Operating as 
Grant 

An easement may be created by a contract or cove¬ 
nant. 

Easements may be created by contract or cove¬ 
nant ; such agreements are grants in efifect.*^ Cov- 


75. Idaho —Coulsen v. Aberdeen- 

Springfleld Canal Co., 277 P 542, 
544, 47 Idaho 619, citingr Corpus 
Juris. 

Ill —Magnolia Petroleum Co. v. West, 
30 N E 2d 24. 374 Ill. 616—^Waller 
V. Hildebrccht, 128 NE 807. 809. 
295 Ill 116, citing Corpus Juris. 
Mich—Nichols v New England Fur¬ 
niture Co, 69 N.W. 155, 100 Mich. 
2*10 

N Y —Auburn & S Electric R Co. v. 
Hoadley, 196 N.Y.S. 517, 119 Mlsc. 
94. 

19 C J p 909 note 66. 

Grunt of exclusive right of way 

may <onvey only an easement. 

Pa.—Ulrich v. Grimes, 94 Pa Supt'r. 
313. 

Tex —Ladies' Benev Soc of Beau¬ 
mont V Magnolia Cemetery Co. 
CivApp. 268 SW. 198. affirmed. 
Com App , 288 S W. 812. 

76. N.C—Winston Brick Mfg Co v 

Hodgin. 130 SE 330 190 N C. 582 

Tex—Ladies’ Benev Soc of Beau¬ 
mont V Magnolia Ccmetrrv Co. 
Com App, 288 SW 812, affirming. 
Civ App . 268 S W 198 
19 C J. p 908 note 45 [b], p 909 note 
65 

■*XUght of way” 

(1) A "right of way** simply means 
the right to pass over the lands of 
another, and is an easement con¬ 
ferring a privilege on the grantor’s 
estate, but which does not give the 
grantee a right to enjoy the estate 
itself by exclusive occupation —Peo¬ 
ple V. State Board of Tax Com’rs, 
124 NY.S 711. 67 Misc 508. affirmed 
127 N.Y.S. 858, 142 App Div 796 

(2) In deed is frequently used to 
describe not only easement but the 
strip of land occupied by such use. 
—Moakley v. Los Angeles Pac. Ry. 
Co., 34 P2d 218. 139 Cal.App 421. 

77. U.S—Carter Oil Co v. Welker. 
C.C A Ill , 112 F 2d 299, affirming. 
DC, 24 F Supp. 75*1, and certiorari 
granted 61 S Ct 60. 

Cal.—Yuba Inv Co. v. Yuba Consol. 
Gold Fields, 194 P. 19, 184 Cal. 
469—Cooper v Selig, 191 P. 983, 
48 Cal App. 228. 


Mo —Chouteau v City of St Louis, 
56 S.W2d 1050. 331 Mo 1206 
Tex—Texas & P. Ry Co v Martin, 
71 S W 2d 867, 123 Tex 383, revers¬ 
ing Martin v Texas & P. Ry Co . 
Civ App . 53 S W 2d 514, and certio¬ 
rari denied 55 S Ct. 121, 293 US 
598. 79 L Ed 691—Stanbery v Wal¬ 
lace, Com App , 45 S W.2d 198, af¬ 
firming Wallace v. City of Cole¬ 
man, Civ App , 30 SW.2d 348 
19 C.J p 909 note 67. 

Umitation on use 

(1) Where property was conveyed 
to city upon express condition that 
the city use the property for excava¬ 
tion and as a waterway and dram, 
and for no other purpose, the eitv 
acquired a conditional fee and not 
merely an easement in the property 
—Martin v City of Stockton, 179 P 
894. 39 Cal App. 652 

(2) Conveyance of land, condi¬ 
tioned to revert If liquor is st)ld on 
premises or if property js used for 
purpose other than as a site for a 
courthouse, conveyed determinable 
fee and not a technical casement, 
where there was nothing in deed to 
show that anything but determinable 
fee was intended —Board of Com'rs 
of El Paso County v City of Colorado 
Springs. 180 P. 301, 66 Colo. 111. 

78. Cal—Parks v Gates, 199 P 40, 
186 Cal 151—Marlin v Robinson, 
11 F2d 70, 123 Cal App 373 

La —Noel Estate v Kansas City 
Southern & Gulf Ry. Co., 175 So 
468, 187 La 717 

Tex—West Texas Utilities Co v Lee, 
Civ App , 26 S W 2d 457. 

Wash —City of Yakima v Snively, 
248 P. 788, 140 Wash 328. 

79. Mass —O’Shea v Mark E Kelley 
Co. 173 NE 508, 273 Mass 164. 

Ctonstruotion of “heirs” 

In provision that easement should 
last only as long as grantee or his 
heirs owned the property, the term 
"heirs” was used as meaning any 
member of grantee’s family to whom 
the land might pass by descent or 
I devise —McLain v. McLain, 112 S.E. 

1 208, 91 W.Va. 39. 

682 


80. Pa—Schmidt v. Forster, 99 Pa 
Super 545 

19 CJ p 912 notes 99. 1 

Absence from preamble of words 
"heirs and assigns” does not limit 
easement to life of grantee where 
‘ heirs and assigns” appeared in 
body of instrument —Kelly v. Nagle, 
132 A 587. IBO Md 125. 

Partition decree 

The easements granted by a decrcs* 
in partition as appurtenant to the 
portion of land assigned to one ten¬ 
ant in common were not only for the 
life of a tenant to whom they were 
gianted, but passed to his successors 
In estate, although the decree did 
not u.se the word ‘heirs.”—Bornstein 
v Doherty, 90 N E. 531, 204 Muss. 
280. 

The word “premiees” as used in the 
habendum of a deed to one and his 
heirs may apply to the easement as 
well as to the land —Deavitt v Wash¬ 
ington County, 53 A. 563, 75 Vt 156, 
161. 

81. Cal —Northwestern Pacific R. 
Co V Humboldt Milling Co. 200 
P 9, 186 Cal. 599. 

N.Y —Weigold V. Bates, 258 N.Y S. 
695, 144 Misc. 395. 

82. Colo —Clark v. Louisiana-Lafay- 
etle Coal Co., 43 P 2d 386, 387, 96 
Colo 420, citing Corpna Jnrie. 

Mass—RajewskI v. McBean, 172 N 
E 882. 273 Mass 1 

N.Y —Israelsky v. Levine, 209 N Y. 
S 577, 578, 124 Misc. 827, citing 
Corpna Jurie, reversed on other 
grounds 213 N.Y S. 589. 215 App. 
Div 94—Anixter v. Bangor Realty 
Corporation, 172 N Y S. 732, 104 

Misc. 613—Lawson v. Murden, 112 
N.YS 140, 60 Misc. 163. 

WVa—Post V. Bailey. 159 SE 524, 
110 W.Va 604. 

19 CJ p 910 notes 69, 71. 

“Words sounding in covenant only 
may operate by way of grant of an 
easement, wherever it is necessary 
to give them that effect In order to 
carry out the manifest intention of 
the parties.”—Beck v. Lane County, 

1 18 P.2d 594, 697, 141 Or. 680. 
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enants or conditions in deeds restricting the uses 
to which the premises conveyed may be put are 
sometimes held to create negative easements.*^ 
However, it has been held that words strictly of 
covenant will not be construed as the grant of an 
easement in land, unless there is context to force 
them from their ordinary signification.*^ The 
agreement must be executed with all the formali¬ 
ties necessary for a conveyance of land.*^ The 
precise form or nature of the covenant or agree- 
^ment is not material.*® It is not even essential 
that it should run with the land ;*^ a personal 
covenant or agreement will be held valid and bind¬ 
ing m equity on a purchaser taking an estate with 
notice.** However, the covenant or contract must 


be supported by consideration.*® 

§ 29. Reservations, Exceptions, and Condi¬ 
tions 

An easement in favor of other land of the grantor may 
be created by a condition or reservation, but not, strictly, 
by an exception. 

An easement appurtenant to the grantor's re¬ 
maining land may be created by a condition in the 
deed limiting and restricting the use to be made 
of the land granted.®® Since, as stated in the title 
Deeds § 137, a reservation reserves to the grantor 
some new thing out of that granted, whereas by an 


Proviso in deed that grrantee should 
convey to grantor same right of way 
over certain conveyed lot as grantor 
had over another lot created right of 
way for benefit of grantor’s land en¬ 
forceable In equity —Boston Consol. 
Gas Co V. Oakes, 181 N K 225, 279 
Mass 230. 

Bifflit to deposit material on land 

Provision of contract held to have 
been to make provision for an over¬ 
load of fourteen million nine hundred 
thousand cubic yards to be removed 
In gold-mining dredging from anoth¬ 
er tract of the land, such right in¬ 
uring to the benefit of such other 
tract, which became the dominant 
estate, to which the easement ap¬ 
pertained—Yuba Inv Co v Yuba 
Consol. Gold Fields, 194 P. 19, 184 
Cal 469 

83. Conn —Town of Stamfoj*d v. 

Vuono, 143 A 245, 108 Conn 359. 
Mass—Gilbert v Repertory, Inc, 18 
N.E2d 437. 302 Ma.ss 105 
Mo—State ex rel. Britton v MuHoy, 
61 SW2d 741, 332 Mo 1107—Por¬ 
ter V Johnson, 116 S.W.2d 529, 232 
Mo.App. 1150. 

Mont—Northwestern Improvement 

Co. V. Lowry, 66 P.2d 792, 104 Mont. 
289. 110 ALR. 605 
N Y —Schwab v Whitmore Rauber & 
Vicinus Co, 281 N.Y S 30, 245 

App Div 174. 

Ohio—Kokenge v. Whetstone, 20 N 
E 2d 966, 60 Ohio App 302 
Tex —Texas & P Ry. Co v Chandler, 
Civ App., 20 SW.2d 380, error re¬ 
fused 

19 C J. p 910 note 71 [e] 

Generally as to restrictions on use 
contained In deeds see Deeds SS 
162-171. 

Oconpancy by negroM 

Md —Meade v Dennistone, 196 A. 

330. 173 Md. 296, 114 ALR 1227 
Building restrictions 
Ala—Schouer v. Britt, 116 So. 237, 
217 Ala. 196. 

N.C —Davis v. Robinson, 127 S.E 
697, 189 N.C. 589. 


Wash—Jones v. Berg, 177 P. 712, 
105 Wash 69. 

19 C J. p 910 note 71 [d]. 

That similar restrictions appeared 
in deeds of predecessors in title did 
not give plaintiff equitable easement 
in defendant’s land —Stewart v. Al- 
pert, 159 N.E. 503. 262 Mass. 34. 

84. N.Y —^Winston v. 524 West End 
Ave., 251 N.Y.S. 96. 233 App.Div. 5 

19 C J. p 910 note 76. 

▲n agreement preventing competi¬ 
tion with business carried on by 
plaintiff did not benefit plaintiff's 
land, but only plaintiff and therefore 
did not create an easement.—Rubcl 
Bros. V. Dumont Coal & Ice Co., 182 
N Y S 204, 111 Misc 658, reversed on 
other grounds 102 N Y S 705. 200 

App Div 135, dismissal of aFipcal de¬ 
nied 135 NE 942, 233 N.Y. 618 

85. Wash —Kaiinowski v Jacobow- 
ski, 100 P 852. 52 Wash. 369. 

An enforceable unsealed contract 
stating that defendant gave plaintiff 
the exclusive right and privilege to 
maintain advertising sign on wail of 
defendant's building for one yc^ar, 
with a privilege of renewal, created 
an easement in equity, notwithstand¬ 
ing absence of seal, under doctrine 
that equity treats that as done which 
ought to be done —Baseball l^ub Co 
V Bruton, 18 N E 2d 362. 302 Mas.s. 
54, 119 A.LR. 1518. 

86. Mass —^Whitney v. Union R Co , 
11 Gray 359. 71 Am D. 715. 

87. Cal—Bryan v. Giosse, 99 P. 499, 
156 Cal 132. 

88. Cal—Hunt v. Jones, 86 P. 686, 
149 Cal 297 

19 CJ. p 910 note 75. 

88. Ark—Allison v. St hweitzer, 221 
SW. 454, 144 Ark 123 
Pa—Gray v Urquhait, 56 MontgCo 
357. 

Tex—Settegast v Setlegast Realty 
Co, Civ App., 242 S W. 486 
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Contemplated purchase of other 
person’s land in reliance on promise 
of easement was held good consid¬ 
eration —Lembke v Lembke, 194 N 
W. 367, 196 Iowa 136 
Where contract recited consideration 

(1) Essential validity of easement 
contract as contract for value could 
not be disputed in suit between par¬ 
ties by showing consideration was 
unpaid or was of little value, since 
no question of bona fide purchase 
and no rights of third parties were 
involved —Moseby v. Roche, 171 So 
351, 233 7\la. 280 

(2) Where recited consideration is 
obviously merely formal, amounts 
actually paid will be deemed the con¬ 
sideration agreed upon—Vorthmann 
v Great Lakes Pipe Line Co , Iowa. 
289 N W. 746 

afltodifleation, new consideration 

Where grant of right of way has 
been made for maintenance of pipe 
line and telephone line, with agree¬ 
ment to pay ff)r resulting damage 
to crops, a subsequent agreement on 
part of grantee not to exercise rigTit 
given until after grazing season held 
not enfoiecable unless supported by 
new con.sidcration—Hiatt v Wich¬ 
ita Naluial Gas Co., 196 P. 448, 108 
Kan. 472. 

Road for a road 

An iri'.lrument trading a road to 
diitndant acros.s the farm owned by 
plaint iff to a highw.iy in cx< hange 
fur a road across deft ndant’s farm 
to another farm owned by plaintiff’s 
grantor, who executed the instru¬ 
ment. shows suflicjent consideration 
for the grant of each easement — 
Riddle v. Jones. 231 S W. 603, 191 
Kv 763. 

90. Me —Herrick v. Marshall, 66 Me. 

435 

19 CJ. p 911 note 80 

Condition may be construed as res¬ 
ervation 

Mo—Stilwell v St Louis & H. R. 

Co , 39 Mo App 221. 

19 C J. p 912 note 94. 
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exception the grantor retains an existing part of 
the thing granted, it follows that an casement in 
favor of the grantor’s remaining land may be ere- 
ated by a reservation,but not, strictly speaking, 
by an exception.®^ However, other authorities, in 
order to avoid the effect of the failure of the in¬ 
strument to use words of inheritance, have held 
that an easement may be created by an exception,®*^ 
at least where the easement created is the con¬ 
tinuation of a quasi easement,®^ but not where a 
new way®5 or affirmative action on the part of the 
grantee of the land®® is involved. The tendency is 
to disregard technical distinctions between reserva¬ 
tions and exceptions and to construe the language 
used so as to effectuate the intention of the par¬ 


ties.®7 

Title or casement Whether the grantor retains 
an easement or title depends on the intention of the 
parties.®* Since, according to the majority view, 
an easement with respect to the granted land can 
only be created by a reservation, while ownership 
of part of the land granted is retained by an ex¬ 
ception,®® a decision as to whether the retaining 
or excluding clause of the deed is a reservation or 
exception determuics whether the grantor retains 
an easement or ownership.^ However, the con¬ 
struction of the retaining clause as an exception or 
reservation depends on the intention of the parties 
as to the rights to be retained by the grantor,^ 


91. Ala—McKee v Club-View 

Heights, 162 So 671, 230 Ala. 652 
Cal—Nay v. Bernard. 180 P. 827, 40 
Cal App. 364 

Fla—City of Jacksonville v Shaffer, 
144 So 888, 107 Fla 367. 

Md.—Oreenwalt v. McCardell, 12 A 
2d 522, 178 Md 132—Oreif v Teas, 
144 A 231. 156 Md 284 
Mass—Panikowski v Giroux, 172 N 
E. 890, 272 Mass 680. 

Mich —Sullivan v O’Brien, 209 N W 
73, 236 Mich 245 

NY—Gallupville Keformed Church 
V Schoolcraft, 65 NY 134. rever.s- 
Ing 5 Lans 206 

Tenn —Summers v Linx, 84 S W 2d 
1043, 19 Tenn App 245 
Utah —Johnson v. Peck, 63 P 2d 251, 
90 Utah 544 
19 C J p 911 note 78. 

ZTecessity need not he shown to 

establish a right of way where it 
was expressly reserved —Beck v. 
Lane County, 18 P 2d 594, 141 Or. 
580 

Effect as errant hack to vendor 

The legal effect of the reservation 
is that of a grant from the purchas¬ 
er back to the vendor, vesting some 
new interest In him not before pos¬ 
sessed 

Ga —O’Barr v Duncan, 2 S E 2d 82, 
187 Ga 642 

Or.—Beck v Lane County, 18 P.2d 
694, 141 Or 580 

Utah —Brown v Christopher, 247 P. 
603, 67 Utah 278 

Reservation operates as Implied cov¬ 
enant 

N Y —Israelsky v Levine. 209 N Y S 
677, 124 Misc 827, reversed on oth¬ 
er grounds 213 N Y S 589, 215 App. 
Div 94. 

Joint tenants; tenants in common 

Reservations in conveyances by 
Joint tenants or tenants in common 
need not be executed simultaneous¬ 
ly in order to create easement for 
the benefit of property held by them 
Jointly or in common —First Nat 
Trust & Savings Bank v. Smith, 280 


NW 57, 284 Mich 579, 116 A.L R 
1074 

Omission of reservation by mistake 

That reservation of easement in 
land contract was by mistake omit¬ 
ted from deed did not, as betwet n 
parties, change right to easement — 
Oliver V McEachran, 271 P. 93, 149 
Wash. 433. 

Conveyance subject to existing 
rights in right of way is not anal¬ 
ogous to mere exception in covenant 
against encumbrances—Schroeder v 
Taylor, 134 A. 63, 104 Conn 596 

Way reservckl, as the word is used 
in a popular sense, is strictly an 
easement newly created by way of 
a grant from the grantee in a deed 
of the estate to the grantor 
Minn—Winston v Johnson, 45 N W 
958, 12 Minn 398, 402 
NJ —Haggerty v Lee. 25 A 319, 54 
N J Law 580. 583. 20 LRA 631. 

92. Fla.—City of Jacksonville v 
Shaffer, 144 So 888, 107 Fla 367. 
Or —Beck v Lane County, 18 P 2d 
594, 141 Or. 580. 

9S. Conn —Chappell v. New York. 
N H & H R Co, 24 A. 997, 62 
Conn 196. 17 LK A 420 

94. Vt—Dee v. King, 59 A. 839, 
841, 77 Vt 230. 68 LRA 860 
19 C.T p 913 note 9 [a]. 

Teohaical argument for mle 

"While It IS true that an owner 
of land cannot have an easement in 
his owm estate in fee, he may . 
have a quasi easement over one por¬ 
tion in the character of a visible, 
traveled w'ay reasonably necessary 
to the c'onvenient enjoyment of the 
other portion, and when such a way 
exists there would seem to be no 
substantial legal reason why it may 
not be treated as a thing in being, 
and as a part of the estate included 
In the description of the grant, be 
made an exception in a deed of the 
land over which the way is"—Dee 
V. King, supra. 


95. Conn —Kowalski v. Mather, 153 
A. 168, 112 Conn 694. 

19 C.J p 913 note 12. 

Exception of new right of way up¬ 
held 

Vt —Smith V. Jones. 84 A. 866, 86 Vt. 
258 

96. Mass.—Ashcroft v Eastern R R 
Co. 126 Mass. 196, 30 Am R 672. 

19 CJ p 913 note 12 

97. Or—Beck v. Lane County, 18 P 
2d 594 598. 141 Or. 580, citing Cor¬ 
pus Juris. 

Va—Terry v. Tinsley, 124 S.E 290. 
140 Va. 240 

98. Md—Greenwalt v. McCardell, 12 
A.2d 522, 178 Md 132 

N Y —Walls v Rodman, 299 N Y.S. 

314, 262 AppDiv. 826. 

Tex— Jones v Sun Oil Co, Civ App., 
110 S W 2d 80, error refused 
Va—Terry v. Tinsley, 124 S K. 290 
14 0 Va. 240 

99. WIs —Towne v. Salentine, 66 N 
W 395, 92 Wis. 404. 

1. Mich—Peck V. McClelland, 225 
NW 514, 247 Mich 369 

Mo —Stotzenberger v Perkins. 58 S 
W’’2d 983. 332 Mo. 391. 

N Y —Houghtaling v Stoothoff, 12 
NYS2d 207, 170 Misc 773, af- 

flrmtd 19 N.Y S.2d 610, 269 App 
I>lv. 854—Auburn & S Electric R 
Co V Hoadley, 195 N Y.S. 517, 119 
Mi&c. 94. 

Or — Rail V. Purcell, 281 P. 832, 131 
Or. 19. 

Pa—Lauderbach-Zerby Co. v. Lewis. 

129 A 83. 283 Pa. 250 
Tex —^Arden v Boone, Civ App , 187 
S.W 995, affirmed, Com.App , 221 S. 
W 265. 

19 C J. p 913 note 11. 

2. Ky — Justice v Justice, 288 S.W. 
293, 216 Ky. 657 

Mich.—Peek v McClelland, 225 N.W. 
514, 247 Mich. 369. 

Mo.—Stotzenberger v. Perkins, 58 S. 

W.2d 983, 332 Mo 391. 

N Y —Les-Daub Realty Corporation 
V Fain, 210 N.Y S. 623, 214 App. 
Div. 8. 
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the use in the instrument of the terms “reserving” 
or “excepting” will not be determinative since those 
terms are used carelessly and interchangeably by 
draftsmen.^ It is sometimes held that the test is 
whether the language of the retaining or excluding 
clause IS in terms of a specified use or in terms of 
land for a specified use.^ On the other hand, it is 
urged that a statement as to use is unnecessary if 
the title is retained and that the statement of use 
indicates that only an easement is retained. 

The duration of an easement depends on the in¬ 
tention of the parlies.® In the absence of statutory 
change, an instrument creating an easement in fee 
by way of reservation must contain words of in¬ 
heritance,'^ and in the absence of words of inher¬ 
itance the easement is limited to the life of the gran¬ 
tor.* Since words of inheritance are not neces¬ 
sary for the exception of an interest in fee see the 


§ 29 

title Deeds § 137, to the extent that an easement 
may be created by way of exception, language cre¬ 
ating an casement in favor of lands of the grantor 
but not containing words of inheritance will gener¬ 
ally be held an exception rather than a reservation 
where the parties intend that the easement be en¬ 
joyed in perpetuity.® However, in many states stat¬ 
utes have been enacted dispensing with the need of 
words of inheritance to convey a fee and such stat¬ 
utes have been held to apply to the reservation of 
an easement.^® 

Construction and operation. The provisions of 
a deed reserving or excepting an easement arc to 
be construed in accordance with the intention of the 
parties.'^ Where the language is ambiguous the 
court may look to the circumstances existing at the 
time of the execution of the instruments^ and to the 
practical construction made by the parties.^* Con¬ 


or —Rail V Purcell, 281 P 832, 131 
Or. 19 

Wis —Towne v. Salentme, 66 N.W 
396. 02 Wis. 404 

Intention is to be ascertained from 
the laiiffuaKc of the Instrument and 
the surrounding^ clroumslanccs 
Cal —Moakley v. Los Angeles Pae 
Ry Co, 34 P2d 218. 139 Cal App 
421. 

NY—Houghtaling v. Stoothoff, 12 
N.Y S 2d 207. 170 Misc. 772, af¬ 
firmed 19 N.Y.S.2d 510, 259 App 
Div 854 

Matters to be consiOered 

(1) Whether retention of owner¬ 
ship would re'^ult in a division of 
the land granted into separate par¬ 
cels without means of access to each 
other— Moakley v. Los Angeles Pac. 
Ry. Co, 34 l»2d 218. 139 Cal App. 
421 

(2) Estimated urea conveyed by 
deed as compared to area conveyed 
if title IS retained —Moakley v Los 
Angeles Pac. Ry. Co, supra. 

Use of words of inheritance indi¬ 
cates the creation of reservation, 
since such words are not necessary 
to ere<ite a fet by way of exception. 
—Stotzenberger v Perkins, 58 S W 
2d 983, 332 Mo 391. 

Snbseanent pasment of taxes by 
gvanteo indicates clause was a reser¬ 
vation and not an exception —Ogden 

V. Straus Bldg Corporation, 202 N 

W. 34. 187 Wis. 232 

Where land was conveyed snbjeot 
to **easeinent8,” “contracts,’* and 
“reservations,** the terms in such 
place not only cannot effect a re¬ 
tention of the fee in a street or 
highway crossing the land conveyed, 
but they mean, as they plainly say, 
the reserving of something issuing 
out of the thing granted, that is, an 
easement in the road.—^Auburn 4b S. 


Electric R Co v. Hoadley. 195 N.Y. 
S 517, 119 Mist 94. 

3. Mich — Pe<k V McClelland. 225 
NW. 514. 217 Mich 369~Bolio v 
Marvin. 89 N W. 563. 130 Mich 82 

Mo —Stotzenberger v Perkins, 58 S 
W2d 983. rv> Mo 391 

4. Cal—Moakley v Los Angtles 
Pae Ry Co, 34 P 2d 218, 139 Cal 
App 421 

Mich—Rejnolds v tJaertner, 76 N 
W. 3, 117 Mith 532 
Mo —Stotzenberger v Perkins, 58 S 
W.2d 983. 332 Mo 391. 

Va—Terry v Tinsley, 124 SE 290, 
140 Va 240 

Wash—Studebaker v. Beck, 145 P 
225, 83 Wash 260 

Seservation of right of way re¬ 
serves merely easement and not the 

ownership of the realty used for the 
right of way 

Mich —Boho V. Marvin, 89 N W 563, 
130 Mich. 82 

Tex—Jones v Sun Oil Co, Civ.App., 
110 S W.2d 80, error refused. 

19 C.J. p 909 note 66 

Words “roadway** and “roadway 
reservation’* signify merely an intent 
to create an easement —Terry v 
Tinsley, 124 SE 290, 140 Va 240 

5b NY—Houghtaling v Stoothoff, 
12 N.Y S 2d 207. 170 Misc 773. af¬ 
firmed 19 NYS2d 610, 259 App. 
Div 854. 

Or—Rail V. Purcell, 281 P 832. 131 
Or. 19 

6. Ala—Webb v Jones. 50 So 887, 

163 Ala. 637 

7. Mass —O’Shea v. Mark E. Kel¬ 
ley Co, 173 N E 608, 273 Mass 

164 

19 C J p 912 note 2 

Basements appurtenant or in gross 

“In respect to whether a reserva¬ 
tion is of a perpetual interest, like a 
fee. in the easement reserved, the 
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question seems to turn upon wheth¬ 
er It IS a personal right ... or 
one for the benefit of the principal. 

In the latter case, it is held 
to he a permanent right appurtenant 
to the principal estate in the hands 
of successors or assigns without 
words of limitation “—Lnthrop v 
Eisner, 53 N W. 791, 93 Mieh 599 

8. Mass—LIpsky v T-Ttller, 85 NE 
453, 199 Muss. 310 

9. Conn —Chappell v New York, N. 
H K- H R. Co, 24 A 997, 02 Conn. 
195, 17 LRA 420 

19 C I p 912 note 5, p 913 notes 6-10, 
12 

10. Ala—Webb v Jones, 60 So. 887, 
163 Ala 637. 

19 C J p 913 notts 14, 16 

11. Conn — Russo v. Corldi o, 129 A. 
849. 102 Conn 663 

WVa—Beckley Nat Exchange Bank 
V Lilly, 1X2 S E. 767, 116 WVa. 
608, 102 A lb R 4G2. 

19 CJ. p 911 note 92, p 912 note 93 

Beasonable onjoymeut of right re- 
served 

Plain language of reservations in 
deed sometimes yields to construc- 
tif»n called for by t ircumstanccs to 
afford reasonable facilities for en- 
3 o\ment of right of way reserved — 
O’Neill V O’Haro, 172 N E 464, 254 
N Y 186, reversing 238 N.Y.S 889, 
228 ApjkDiv 722. 

12. NY —^Weigold v. Bates, 268 N 
Y.S 695, 144 Misc 395 

Wis—Luttropp v Kilhorn, 202 N.W 
368, 186 Wis 217. 

13. N Y.—Weigold v. Bates, 258 N 
YS 695. 144 Misc. 395 

Bight of way over plot adjoining 
that conveyed 

Where owner of plot with right 
of way over adjoining land conveys 
part of plot reserving way over part 
granted and terminus of such way 
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ditions, reservations, and restrictions in favor of 
the grantor are to be construed most strongly 
against him.^^ The easement must be described 
with sufficient certainty.^’'* A reservation of an 
easement is not operative in favor of land not de¬ 
scribed in the conveyance.^® 

Right of way. In an English case it was said that 
a right of way cannot in strictness be made the sub¬ 
ject of an exception or reservation but in the 
United States it has been uniformly held that ease¬ 


ments of this character may be so created,^* and it 
is not essential to their validity and effectiveness 
that they be ways of necessity.^® 

Reservation or exception in favor of stranger. 
An exception in favor of a stranger to the deed 
of an easement existing in favor of such stranger 
may be made,-® but an exception cannot operate as 
a grant to a stranger of a new right nor can an 
casement in favor of a stranger to the deed be cre¬ 
ated by a reservation.22 


D. BY IMPLICATION 


§ 30. Implied Grant 

Easements may be implied in favor of a grantor or 
grantee 

Although the law does not favor the implication 


of easements,23 it is generally held that easements 
may be created by implication in favor of a grantor 
or a grantee.24 Such implication can only be made 


reached origrmal wav. prantor’s right 
of way included both plots —Bo.ston 
Consol Gas Co. v Oakes, 181 N E 
225, 279 Mass 230 

14. N J —Newark Trunk Co of New¬ 
ark V. Clark. 132 A 678, 99 N J Eq 
864. 

19 CJ p 911 notes 81. S3. 

Beservation of rlg-lit of way **over 
portions*' of granted property did 

not nnean over part of way only — 
Panikowski v. Giroux, 172 N.E. 890. 
272 Mass 580. 

15. Ark—Lemon v. Tanner, 292 S 
W 668, 173 Ark 414 

Conn —Lynch v. White, 84 A. 326, 
85 Conn .543 

Ky.—Stegman v. City of Fort Thom¬ 
as. lie SW2(1 649. 273 Ky. 309 
Mass—I'ariikowski v Giroux, 172 N 
E 8‘JO. 272 Mass 580 
N C —M E Gruber, Inc . v. Eubank, 
148 SE 24G, 197 NC 280 

16. Ill —Schnellbathor v Jobs!, Ill 
NE 138. 271 Ill 319 

17. VI—Dec V King, 59 A 839, 77 
Vt 2 10. 68 L U A. 860 

19 CJ p 911 note 85. 

18. Me —Talibutt v. Grant, 47 A. 
899, 94 Mo 371 

19 C J p 911 note 86 
Bight of way may be reserved ont 
of grant of ezolns^ve use and ocon- 
panoy as well as out of the grant of 
a fee.—McWilliams v McNamara, 70 
A. 1043, 81 Conn 310—18 C.J. p 350 
note 20. 

Ingress and egress 

The phrase “right of w'ay" as used 
in a reservation contemplatt s a right 
of ingress and egress to and from 
the grantee's lands —San Rafael 
Ranch Co. v. Ralph Rogers Co, 96 
P. 1092, 164 Cal 76—18 CJ p 350 
note 21. 

19. Iowa.—Teachout v. Capital 

Lodge I. O. O. F., 104 N W. 440, 
128 Iowa 380. 

19 C.J. p 911 note 88. 


20 . RI —Fusaro v. Varrecchione, 
150 A 462. 51 RT 35. 

W.Va—Berkley Nat Exchange Bank 
V. Lilly, 182 SE 767. 116 W Va 
608. 102 A L R. 462 

21. N.y.—Houghtaling v. Stoothoflf. 
12 NYS2d 207. 170 Misc. 773, af¬ 
firmed 19 N y S 2d 510. 259 App 
Div 854 

Pa.-~Pribek v. McGahan, 172 A. 709, 
314 Pa. 529 

WVa—Becklev Nat. Exchange Bank 
V. Lilly, 182 SB 767, 116 WVa 
608, 102 A LR 462 
Becital in deed that land conveyed 
is subject to right of way in stranger 
cannot operate to create a new in¬ 
terest in stranger to deed —John¬ 
son V. Peck, 63 P 2d 251, 90 Utah 544 

22. Mich —Montgomery v Central 
Bank & Trust Co.. 256 NW 274, 
275, 267 Mich 142. citing Corpus 
gorls. 

N Y —Houghtallng v Stoothoff, 12 
N y S 2d 207. 170 Misc 773, af¬ 
firmed 19 N y S 2d 610, 259 App 
Div. 854 

Pa—Prihek v. McGahan, 172 A 709, 
314 Pa 529. 

W Va —Becklev Nat. Exchange Bank 
V Lilly, 182 SE 767, 116 WVa. 
608, 102 ALR 4b2. 

19 CJ p 912 note 9T 
Gontemporaneons grants 

Where owner of two adjoining 
plots made contemporaneous grants 
of each, reserving in one grant a 
right of way for the benefit of the 
ownei of the other plot, such reser¬ 
vation IS valid —Strycker v. Rich¬ 
ardson. 77 Pa Super 252 
Construction as enoeption and subse¬ 
quent grant 

Where deed recited that grantors 
“reserve for walkers only a road 
running • • • across the • • • 

land, and known as the old public 
road,” while the fee in the land on 
which the road was located passed 
to the grantee, yet, as to the ease-1 
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ment for walkers’ use, the clause 
will be upheld as valid by treating 
it as an exception rather than a 
reservation, and if such road had no 
legal existence at the time of the 
deed, and a dedication was necessary 
to invest the public with an ease¬ 
ment in the road, the grantors will 
be deemed, by such clause, to have 
retained In themselves the right to 
make dedication of the road—Allen 
V Henson. 217 SW 120, 186 Ky 201 
Beserv&tlon In favor of group of 
grantees npheld 

Where the deed of each of several 
adjoining lots from a common gran¬ 
tor reserved a strip off the rear 
thereof as a private alley, for the 
use of the owners of the other lots, 
the fact that building restrictions in 
the deeds are not observed by the lot 
owners, that no steps are taken to 
dedicate the alley, and that the plat 
of the lots on file fails to designate 
the strip as an alley, does not affect 
the right of lot owners to ufce the 
alley—Litchfield v Boogher, 142 S. 
W. 302, 238 Mo 472 

23. Mont.—Pioneer Mining Co. v. 
Bannack Gold Mining Co, 198 P 
748. 60 Mont 254 

N.y —Holtz Amusement Co. v. 

Schorr, 204 N.Y S 733, 122 Misc 
712 

Ohio —Ciski V. Wentworth, 172 N E 
276, 122 Ohio St. 487. 

Okl.—Haas v Biannon, 225 P. 931, 
99 Okl. 94. 

Wash—Ashton v. Buell. 271 P. 691, 
149 Wash. 494. 

Unrecorded Inetrnmente should not 
be favored —Bubser v. Ranguette, 
257 NW 846. 269 Mich. 388. 

24. Fla.—J C Vereen & Sons v. 
Houser. 167 So 46, 123 Fla. 641 
—Burdine v. Sewell, 109 So. 648, 
92 Fla. 375. 

Tex.—Scarborough v. Anderson Bros. 
Const. Co , Civ App., 90 S W.2d 306, 
error dismissed. 
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in connection with a conveyance.25 In view of the 
rule that a conveyance is to be construed against 
the grantor, the court will imply an easement in fa¬ 
vor of the grantee more easily than it will imply an 
easement in favor of the grantor.^® Whether an 
easement arises by implication on a conveyance of 
real estate depends on the intent of the parties,-*^ 
which must clearly appear in order to sustain an 
casement by implication.28 In order to determine 
the intent the court will take into consideration the 
circumstances attending the transaction, the partic¬ 
ular situation of the parties, and the state of 
the thing granted.29 No grant of an easement can 
arise by implication where there is an express con¬ 
tract relating to the matter.*^® A conveyance ex¬ 
pressly providing for certain easements warrants 
an inference that no other easements are intend¬ 
ed but such inference will not override a clearly 
apiiarcnt intent to include other easement.s,32 and 


it has been held that an express provision for an 
easement is immaterial on the question of implied 

easemcnts.23 

§ 31. - On Severance of Tenements 

Easements corresponding to quasi easements existing 
at the time of the grant are impliedly granted on a con¬ 
veyance of the quasl-dominant portion of a unified tract. 
Where both portions are conveyed at the same time to 
different grantees, each grantee will take his part with 
or subject to the apparent, continuous, and necessary uses 
ex^ing at the time of the severance. 

/ Where the owner of an entire tract of land or of 
two or more adjoining parcels employs a part there¬ 
of so that one derives from the other a benefit or 
advantage of a continuous, permanent, and appar¬ 
ent nature, and sells the one in favor of which such 
quasi easement exists, such easement, being neces¬ 
sary to the reasonable enjoyment of the property 
granted, will pass to the grantee by implication.34 


\V Va —Smyth v. Bnok Row Realty 
To. 124 SE 499. 97 W Va. 40. 
Easement by implication mnst be 
in land, not in personal pioperty nor 
In an operatinj^ business—West v 
Probst TtxCiv.App., 251 SW 289. 
nveised on other grounds, Com App , 
6 SW2d 96 

Only ways of necessity may bo im¬ 
plied—Frank C. Schilling Co v. 
Retry. 233 NW 635. 203 Wia 109 
Only owner of dominant tenant 
oan enforce implied easement—Mul- 
lan V lloohman. 145 A 054. 157 Md 
213 

25. Mass—Union Nat Bank of 
IjO\vm*11 V Nesmith. 130 N E 251, 
238 Mass 247. 

Where there is no common prede- 
cessor in title, uniformity in height 
of buildings on lots in neighborhood 
did not give plaintiff equitable ease¬ 
ment in defendant’s land on same 
street as respects building rc»stric- 
tions —Stewart v. Alpert, 159 N E. 
503. 262 Mass 34 

26. Ky—Himler Coal Co v Kirk, 
266 S W. 355. 205 Ky. 666 

Mass.—Dale v Bedal, 25 N E 2d 175. 
305 Mass 102. 

Miss —Gulf Refining Co of Louisi¬ 
ana V Terry, 142 So 457, 4 60, 163 
Miss 869. citing Corpus Juris. 

27. Iowa—Dyer v. Knowles, 289 N 
W 911, 227 Iowa 1038 

Mont —I’loneer Mining Co v. Ban- 
nack Gold Mining Co, 198 P 748, 
60 Mont 254 

Pa.—Pennsylvania Co. for Insurance 
on Lives and Granting Annuities v. 
City of Philadelphia, 178 A 129, 
318 Pa. 209. 

RI—^Kuslak V. Ucci. 163 A. 226, 53 
RI. 36 

Tex.—Scarborough v. Anderson Bros 
Const. Co , Civ App., 90 S.W.2d 305, 
error dismissed. 


Va—Brizendine v Paitsel. 108 SE 
842, 130 Va 639 

19 C.J p 913 note 16, p 914 nott 18 
[c] 

28. Iowa—Dyer v Knowles, 289 N 
W 911. 227 Iowa 1038 

Pa —Stem v Bell Telephone Co of 
Pennsylvania. 131 A 690, 692 301 

l*a 107, citing Corpus Juris— 
Greek v Wylie, 109 A 5J9. 266 IM 
18—Logan v Smith 71 I’a Super 
419—Sechrisl v Dallastown Bor¬ 
ough, 45 Pa Super 105 
R.I—Kusiak V U(c*i. 163 A 226, 227, 
53 R I 36. citing Corpus Juris. 

29. Iowa —La Plant v Sc'human, 
196 NW 280. 197 Iowa 466 

Mass—Dale v B -dal, 25 N E 2d 175, 
305 Mass 102—Mt Holyoke Realty 
Corporation v Holyoke Realty (’’or- 
poration, 187 N.E 227, 28 i Mass 
100 

Ohio—Ciski V Wentworth. 172 NE 
276, 279, 122 Ohio St 487, citing 

Corpus Juris. 

Pa—Pennsylvania Co for Insur¬ 
ances on Lives and Granting An¬ 
nuities V City of Philadelphia, 178 
A. 129, 318 Pa 209—Greek v. Wy¬ 
lie, 109 A. 529, 266 Pa 18. 

RI—Providence Institution for Sav¬ 
ings V Lincoln Trust Co , 12 A 2d 
401—Kusiak v Ucci, 163 A 226. 
53 R I 36 

Wash —Bailey v Hennessey, 191 1* 
863. 112 Wash. 45 
19 C.J p 914 note 18 

Bole of reason delimits rights to 
easement implied from situation and 
exercise of right—Bean v Dow, 152 
A 609, 84 N H, 464 

l>eed dedicating waterworks and 
sewer system to public was incom¬ 
patible with asserted private ease¬ 
ment of owners of lots purchased 
from owner of waterworks.—West v. 
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Probst, Tex Com App , 6 S W 2d 96, 
reversing. Civ App . 251 SW 289 

30. Ill—Simonson v Goldberg, 170 
NR 252, 338 Ill 420 

NJ—Crouse v Sloan. 133 A 392, 99 
N.7Eq 879 

19 C J p 914 notes 19—21. 

31. Iowa—La IMant v Schuman, 
196 NW 280, 197 Iowa 466 

N Y —Holtz Amusement Co v. 
Schoir, 204 NYS 73J. 122 Misc. 
712 

32. Cal —Silveira v. Smith, 246 P. 
58. 198 Cal 510 

Tex—Scarborough \ Anderson Bros. 
Const Co , Civ App , 90 S W 2d 305, 
error dismi.ssed. 

33. Cal—Nay v Bernard, 180 P. 
827, 40 Cal App 364 

34. Ala —Brewer v Avinger, 94 So. 

590, 592, 208 Ala 411, quoting 

Corpus Juris. 

Cal—Silvtiici V Smith, 246 P 58, 

198 Cal 510—Holmes v Nay, 199 
P 325, 186 Cal 321—A Hamburger 
& Sons V la^mboec k. 67 P 2d 380, 
20 Cal App 2d 565—Kallenberg v. 
Long 179 P. 730. 39 Cal App 731. 

DC—Sc.iggs V. Gallagher, 45 App. 
DC'' 4 50 

Hawaii—Oahu Railway & Land Co. 

V Armstrong, 18 Hawaii 268 
Idaho —Johnson v. Gustafson, 288 P. 
427, 429. 49 Idaho 376, citing Cor¬ 
pus juris. 

Ill —Van Patten v Loof, 182 N E. 
628, 349 Ill 483—Simonson v. 

Goldberg. 170 N E 252, 338 Ill. 

420—Bihss v Sabolis, 153 N E. 
684. 322 Ill. 350. 53 A L R 907— 
Koen V Bump. 141 NE 698, 310 
Ill. 218—Sprenzel v Windmuller, 
121 NE. 805, 286 Ill 411—Bloom¬ 
ington Lodge No. 281, B P O of 
E. v. Roland, 217 Ill App 435 
Ind—State tx rel McNutt v Oicutt, 

199 N.E. 695, 211 Ind 523, rehear- 
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Similarly, where the owner of an estate, part of 
which is quasi dominant and part quasi servient, 
aliens the two portions to different persons, the re¬ 
spective alienees will take the portions g^ranted to 
them burdened or benefited, as the case may be, by 
those rights in the nature of apparent and continu¬ 


ous easements which the previous owner had the 
right to attach to them.35 When there has once 
been a severance of the unity of title by a convey¬ 
ance of a portion of a tenement, the grantee of the 
residue can take nothing by implication except what 


jng denied 7 N E 2d 770. 211 Ind 
523—Indiana Truck Farm Co. v. 
Chambers, 121 N.E 662, 69 Ind 
App 292 

Iowa—D>er v Knowles, 289 N.W 
911, 227 Iowa 1038—Feilhaber v 
Swilcr, 212 NW. 417. 203 Iowa 

1133—La Plant v Schuman. 196 N. 
W. 280. 197 Iowa 466. 

Kan.—Moll v. Ostrander, 262 P. B92, 
594, 124 Kan 757, quoting Corpus 
Juris. 

Ky —Hutcherson v. Poland, 57 S W 
2d 40. 247 Ky. 373—Hedges V 

Stucker, 35 S W 2d 639. 237 Ky 
351—Louisville & N R Co v. 
Geoghagan, 261 S W. 1104, 203 Ky 
198—Shauntee v. Poole, 257 S W. 
6, 201 Ky 386, citing Corpus J'u- 
xlB—McWhorter v Holcomb, 255 S. 
W 130, 200 Ky. 498—Powers v. 
Ward. 255 SW 105, 106. 200 Ky 
478. 34 AL.R. 230, citing Corpus 
Jtiris —Godman v Jones, 202 S W 
662, 180 Ky 217. 

Me—Brown v. Dickey, 76 A. 382, 384, 
106 Me 97. 

Ma.ss—Bond v. Orr, 166 NE 426, 
266 Mass 475 

Minn—Huhn v Ryan, 293 NW 138 

Mo.‘—Mahriken v Gillespie, 43 S W 
2d 797, 800, 329 Mo 51, quoting 
Corpus Juris —Greisinger v Klin- 
hardt, 9 S W 2d 978. 980, 321 Mo 
186, citing Corpus Jtiris —Pruden¬ 
tial Ins Co. of America v. Kelley, 
120 SW2d 65. 233 Mo App. 362. 

Neb—Christensen v Luehrs, 273 N 
W. 839, 841, 133 Neb. 60, quoting 
Corpus juris. 

N.J —C^olonial Buildmg-Loan Ass’n 
of Jcr.sey City v. Bergen Mut 
Building & Loan Ass'ii, No 4 of 
Jersey City, 11 A 2d 125, 124 N J. 
Law 92—Provident Mut. Life Ins. 
Co. of Philadelphia v. Doughty, 8 
A.2d 722. 126 N J Eq 262. 

N Y.—Alieva v Tornatore, 5 N.Y S 
2d 479, 254 App Div 525, affirmed 
18 N E 2d 860, 279 N.Y 770, re¬ 
argument domed 21 N.H.2d 205, 280 
N.Y. 703—^Amalgamated Properties 
V. Oakwood Gardens, 266 N Y S 
381, 148 Misc 426, affirmed 263 N. 
Y.S 927, 238 App.Div. 867—Nac- 
cash V. Hildansid Realty Corpora¬ 
tion. 262 N.YS 383, 140 Misc. 730, 
reversed on other grounds 257 N 
Y.S 760. 236 App.Div. 686, motion 
denied 258 N.Y S. 1040, second case, 
236 App Div. 768—Scrum v. Davis, 
261 NYS 746, 141 Misc 46, af¬ 
firmed 257 NYS 899, 235 App 

Div 879—Caulfield v Lobenstiiic, 
206 NYS 160, 123 Misc 285—Gar¬ 
vin V. State, 190 N Y.S. 143, 146, 


116 Misc. 408, citing Corpus Juris 
—Farley v. Howard. 68 N Y S 159, 
33 Misc. 67, affirmed 70 N Y S 51. 
60 App Div. 193 affirmed 65 N E 
1116, 172 NY 628 

N C.—Raleigh Savings Bank & Tru^t 
Co. V. Vass, 114 SE 309, 184 N 
C 295. 

Ohio—Ciski V. Wentworth. 172 N 
E 276. 122 Ohio St 487—Frate v 
Rimenik. 152 NE 14. 115 Ohio 

St 11—Clement v Fishier. 162 N 
E 706, 28 Ohio App 392—Wash¬ 
ington V. McGinnis. 28 Ohio N P, 
NS. 104 

Okl —Waken v. Gillespie, 4 P.Jd 
1028. 153 Okl. 78 

Or—Dean v. Colt. 49 P 2d 362, 151 
Or 331—Tuiktr v. Nuding, ISO P 
903. 92 Or. 319 

Pa —Stem v Bell Telephone Co of 
P( nii'sylvania, 151 A 690, 301 I’a 
107—Becker v. Ri Henhouse, 147 
A 51. 297 Pa 317—Tide-Water 

Pipe Co. V. Bell, 124 A 351. 280 
Pa. 104, 40 A.LR 1516—Naiiman 
V Treen Box Co, 124 A 349, 280 
Pa 97, 32 ALU 1344—<1^ isst ] \ 
Supplee, 95 I»ci Super 358—Drum 
V. Ilinkelacker, 79 Pa Super 91— 
Green v J. G Duncan Jr & Co. 
30 PaDist. 794—Picc mill v. Ad¬ 
ams, 27 North Co 84 
Tenn—Jones v Whitaker. 12 Tenn 
App. 551, 554. citing Corpus Juris. 
Tex—El Paso Land Impiovtment 
Co V. Crawford, Com App., 292 S 
W 518, reversing. Civ App, 280 

S W. 914—West V Gie&cn, Civ 
App, 242 SW 312. 

Vt—Read v. Webster. 113 A 814, 
95 Vt 239, 16 ALR lObS 
Wash—Hubbard v. Grandquisl. 71 
P2d 410. 191 Wash 442—Berlin 

V. Robbins. 38 P 2d 1047, 1049. 

180 Wash 176, citing Corpus Ju¬ 
ris —Dawson v. Greenfield, 203 P 
948, 949, 118 Wash 454, quoting 
Corpus Juris —Bailey v. Hennes¬ 
sey. 191 P 863, 112 Wash 45 
19 C J. p 914 note 22 
Mode in which easement may arise 
When, by conveyance of part of 
dominant tenement, part conveyed 
IS cut off from physicial contiguity 
to gangway, it can enjoy such ease¬ 
ment by specific creation of new 
easement of way over land inter¬ 
vening between it and existing pass¬ 
way, by way of necessity, or bv 
way over such intervening land de¬ 
riving validity as appurtenance im¬ 
plied from use theretofore made of 
intervening land in the past in con¬ 
nection with land cut off by convey¬ 
ance.—Phoenix Nat Bank v. U. S 
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Security Trust Co, 124 A. 540, lOo 
Conn 622, 34 ALR 963 

Trust deed convev.s easement av 
effectively a.s grant dc^ed.—A Ham¬ 
burger & Sons V Lemboeck, 67 1* 
2d 380, 20 Cal App 2d 565 

ArtificifU arraugements whn h 
openly exist and maleriallv aflctt 
v'^alue of estate granted may be .«:iib- 
ject of implic^d easement on se\ii- 
ance of grantor’s common owri« i- 
ship—Wiesel v Smira, 142 A 118 
49 RI 246 

Common predecessor in title 

(1) Where there is no common 
preclc'cessor in title, the text rub 
c'annot apply —Olin v King-burc 
168 N.YS 766. 181 App Div 348 

(2) Thus the text rule doc.s not 
apply where the use is creatc*d bv 
agrecmiept between adjoining own¬ 
ers—W'olfrum V Hai tman, 186 N 
E 818, 45 Ohio App 172 

Use created by owner or tenant 
The use is continued in the gian- 
tec whether the crealicin of tht 
quasi casement was by the act of 
the owner hmisidf or by a tenant 
acting under his authority. 

Md—.Tames v. Jcnkin.s, 34 Md 1 
6 Am R 300 

N« b—('■hrislenson v Luehrs, 273 N 
W 839, 841, 133 Neb 50, quoting 

Corpus Juris. 

Absence of authority to grant 

No ea'-.ement will pass wbith 
giantor was not. at the time of thi 
conveyance, authorized to impose 
on the adjoining lands—Spencer v 
Kilmer, 45 N.E 865. 151 NY. 390 
46 N E 1151, 152 N Y 628 

Construction of instrument of 

conveyance is presented where owm- 
er of adjacent parcels retains one 
and conveys other by instrument si¬ 
lent as to easement, uses one par¬ 
cel for benefit of other, and intent 
to create easement is shown—Alt 
Holyoke Realty Corporation y HoJ>- 
oke Realty Corporation, 187 N.E 
227, 284 Mass 100 

35. Ill—Cassidy v. Cas.sidy, 141 N 
E 149, 309 Ill. 465—Fossum v 

Stark, 134 NE 12, 302 Ill 99 
Mo.—Mahnken v. Gillespie. 43 S W 
2d 797, 800, 329 Mo. 51, quoting 
Corpus Juris. 

Neb—Christensen v Luehrs, 273 N 
W. 839, 841, 133 Neb 50, quoting 

Corpus Juris. 

Tex —Leathers v. Craig, Civ App , 
228 SW 996 

Va —Whitmore v. Margaret Paxton 
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may have been reserved by the grantor but 
where the several grants, although not absolutely at 
the same moment, are so far at the same moment 
that they are to be considered as one transaction, 
and done at the same time, then each of the gran¬ 
tees gets tj*e benefit of an implied grant of ease- 
ments.*‘*'^/^hese rules as to the implication of ease- 
meiils corresponding to quasi easements existing 
at the time of the severance are based on the fact 
that under such circumstances an intention to cre¬ 


ate such easements is to be inf erred,38 and these 
rules will not be applied where the language of the 
instrument or the circumstances surrounding the 
transaction arc such that this inference as to inten¬ 
tion may not be made.^^ Since no one can have an 
easement in his own property, an easement of one 
part with respect to another part does not arise un¬ 
til there is a severance of the ownership,'^^ and 
what easements are created must be determined as 
of the time of the severance."*/ The rule that ease- 


Memorial for Convalescent Chil¬ 
dren, 145 SK 827. 151 Va 1018 
WVa—Sharp v Kline. 95 S E 441. 

82 WVa 13 
19 CJ p 915 non 26 

But It has been said that “the 
mere fact that a severance of title 
IS made by MmuUan<*oua in'^tru- 
ments of grant does not prevent the 
implication of an ea.sement 
the fact that the grantor would no 
longer have anv interest or concern 
in iht use which should be made ol 
the piopertie.s, might go 

far toward negativing an intent to 
create an easement ’’—Mt TTolvoke 
Kealty Corporation v Hol>okt. lie il- 
l.\ Corporation, 187 NK 227. 230. 

284 Mass 100. 

36. Mich—Bubser v Ranguette, 

257 NW 845 269 Mich .t88 

NV—Hoot V Conkling, 190 NYS 
290. 199 App n!\ 90 
19 C J p 916 note 30 

37. Uhio —liakei \ Rice, 47 N E 
651 56 Ohio 8+ 463 

19 C J p 915 note 27. 

38. Md —Knight v Mitchell. 140 A 
74. 154 Md ](»2. 56 A k. R 1135 

Meeting of minds 

Implied .igreemeril granting or re¬ 
ceiving right in adjoining property 
n quires meeting of minds—Bean v 
T>ow, 152 A 609. 81 Nil 464 
Other reasons for rale 

(1) Ftule 1 ^^ based on principle 
that everything necc.ssary to rea¬ 
sonable enjoyment of grant accom¬ 
panies It b> implication, at least 
tbost things which common owner 
h IS used for benefit of thing grant¬ 
ed—Kelly v Nagle. 132 A 587. 150 
Md 125—19 C J p 914 note 22 La] 
( 1 ) 

(2) “The conveyance of a thing 
imports a grant of it as it actually 
exists at the time* the conveyance 
is made, unless the contrary inten¬ 
tion IS manitestid in the grant"— 
Read V Webster, 113 A 814, 816, 
95 Vt 239, 16 A L. R 1068 

(3) “The underlying principle in 
these cases is that of estoppel, it 
being clearly Inequitable to allow 
the grantor to sell his property with 
easements attached thereto, so visi¬ 
ble and apparent as to induce the 
purchaser to rely upon them as con¬ 
stituting a portion of the value of 

28 C.J.S.—44 


the property .so sold him, and sub¬ 
sequently permit the grantor to de¬ 
ny that these easements passed to 
his grantee "—Me Combe v Kdinon- 
ston. 14.5 A 215, 219. 157 Md 1 

(4) Parties to sale are presumed 
to contiact in reference to c’ondi- 
tion of property, as to burdens and 
benefits of portions, at time of sale 
Ill—Bihss V Sabolis. 153 NE liSl 

322 Ill 350. 53 A L. R 907 
Mont—Pie>nei r Mining Co v Ban- 
nack Gold Mining Co, 198 1* 718. 
751. 60 Mont J54, citing Corpus 
Juris. 

(5) Other statements see 19 C T 
p 914 note 22 [a] 

39. NC—Raleigh Savings Bank AL' 

Tiu'?! <'o \ Vass, 114 SE 309, 

184 N 295 

Va—Whitmore v Maigare't Paxton 
Memorial for Convalescent Chil¬ 
dren. 145 SE 827, 151 Va 1018 
Bars and gate in line fence placed 
by one party at other's rcaiuest, and 
permitting exeicise bv both parties 
of their rt‘specti\e rights, were con¬ 
sistent with implied easement of 
passway from plaintift’s land a<*ross 
defendant’s land to road —Skaggs v 
Carr. 200 SW 27. 178 K> 849 

40. Gal —Hare v Craig. 276 P. 336 
206 Cal 75 . 

Ill—Travlor v Parkinson 189 N 
E 307, 355 111 4 70- Van Patten v 
Roof, 182 NE 628, ".49 Til 483-- 
Bih.ss V Sabolis, 153 NE 684. 
322 111 350, 53 AL.R 907 
Iowa—Eeilhaher v Swiler. 212 N 
W 417. 203 Iowa 1133—EaPlant \ 
Schuman, 196 NW 280, 197 If)wa 
466. 

Kan—Ferguson v Ferguson, 189 P 
925, 106 Kan 823 

Ky —Godman v Jones, 202 S W 602, 
180 Ky 217 

Mass—Mt Ilolvoke Realty Corpora¬ 
tion V Ilolvoke Realty Corpora¬ 
tion. 187 NE 227. 284 Mass 10« 
Mich—Bubser v Ranguette, 257 N 
W 845. 269 Mic.h 388 
NY—Rohdenburg Realty Corpora¬ 
tion V Damrock Realty Corpoia- 
tion, 3 NYS2d 30 167 Mise 244 

—Nacc ash v Hildansid Realty 
Corporation. 252 NYS 383, 140 

Misc. 730, reversed on other 
grounds 267 NYS 750, 236 App 
Div 686, motion denied 258 N.Y S 
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1040, second case, 236 App Div 
758 

Ohm—Ciski \' Wentworth, 172 N.E 
276. 122 Ohio St 487 
Pa—Becker v Rittenhouse, 147 A 
51. 297 Pa :U7--Henry v Smith 
IS T.ehigh Co L. J 111 
HI—Wie.stl v Smira, 142 A 148 
49 RI 246 

Vt—Rfad V Webster. 113 \ 814 

95 Vt 239. 16 AER 1068 
Va —Whitmore v Margaret Paxton 
Meinoiial for Convalescent Chil¬ 
dren, 145 SE 827, 151 Va 1018 
Wash—Berlin v Robbins, 38 P 2d 
1047, 18t» Wash 176—Bailey v 
Hennessey, 191 P 863, 112 Wash 
45 

Common ownership of mortgages 

Unitv*^ of title so as to prevent 
creation of C'S-^ement by implication 
doe.s not exist when two separate 
mortgages on two parcels are held 
by one pc^rson—Mt Holyoke Real¬ 
ty Corporation v Holyoke Realty 
('orporalion, 187 NE 227, 284 Ma*-*^ 
100 

41. Md —Me Ctinibt* v. Edmon'^tem 
1 15 A 215. 157 Md 1 
Mas*^ —Eiic ler v Dul>e, 181 X K 
709 2S0 Mass 1 

Mont — I’lotic'er Mining Co v Ban- 
nack Gold Mining Co, 198 1» 748 

751 60 Mont 254, citing Corpus 

Jux'is. 

NJ- Giccr V Van Meter, 33 A 794 
54 N J Eq 270 

Ohm—Jones v Bethel, 152 NE 734 
20 Ohio App 44 2—Rimpler v 
luen. 26 Ohm ClrCt, NS, 219 
Vt —Read V Webster, 113 A 814 
95 Vt 239, 16 A E.R 1068 
19 C J p 91 ti note 28 

Bxistence at time of severance 

Quasi easement must be in exist¬ 
ence at the time of the sc‘v<rancc 
C'al—Grimmcsc*y v Kirtlan. 270 P 
243. 9*1 Cal.App 658—Been v 

Reichman. 171 P 972, 36 Cal App 
258 

Md—Kelly v Nagle, 132 A 587. 150 
Md 125 

Mass—Mt Holyokt" Realty Corpora¬ 
tion V Holvoke Realtv'^ Corponi- 
tion, 187 NE 227, 284 Mass 100 
NY—Heyman v Biggs, 119 NE 
243, 223 NY. 118, reversing 150 

NYS 246. 164 App IMv 430 
Tex.—West v. Probst, Civ App, 261 
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ments are to be implied in accordance with the quasi 
easements existing at the time of the severance ap¬ 
plies whether the severance is by voluntary aliena¬ 
tion or by judicial proceedings.^- The rule applies 
whether the severance is by devise,^^ execution, 
lease,or partition.^® Tn some jurisdictions, the 
execution of a mortgage is a severance m others 
the execution of a mortgage is not a severance,^* 
but the foreclosure of a mortgage is.^^ 

Destination du pcrc de famillc. Analogous to 
the creation of easements by severance of unity of 
possession at common law is the creation by des¬ 
tination du perc de famille under the civil law.^o 
By destination is meant the relation established be¬ 
tween two immovables, by the owner of both, which 
would constitute a servitude if the two immovables 
belonged to different owners,®^ and the rule of law 


IS that if the owner of two estates, between which 
there exists an apparent sign of servitude, sells one 
of those estates, and if the deed of sale is silent re¬ 
specting the servitude, the same shall continue to ex¬ 
ist actively or passively in favor of, or on, the es¬ 
tate which has been sold.^^ Only continuous and 
apparent servitudes can be created by destination 
du pere de famille. 

§ 32. - On Partition among Heirs 

On partition among heirs, each heir takes his por¬ 
tion of the real estate with or subject to such con¬ 
tinuous, apparent, permanent, and necessary uses as 
existed at the time of the ancestor’s death. 

On partition of real estate between heirs, the gen¬ 
eral rule IS that each heir will take his share with 
the benefits and burdens of any apparent, permanent, 


SW 289, reversed on other 
ifrounds. Com App , 6 S W.2d 96. j 
Aotnal exercise of use at the time 
of the grrant is not essential, it la 
enougrh if the use is open, visible, 
and reasonably necessary —Simmons 
V Cloonan, 81 NY. 567—Matter of 
West One Hundred and Scventj-| 
Seventh St, 120 N Y S. 354. 1,15 App 
Div 620 

Use which had been abandoned at 

the time of the conveyance does not 
pass as an easement.—Birmingham 
Trust & Savings Co. v. Mason, 130 
So 569, 222 Ala 38 I 

Subsequent change of conditions 
would not defeat ea.sements or cre¬ 
ate new ones 

111—Van IMlten \ Loof, 182 N.E. 
628. 34!) Ill 483 

Ky —Godman v Jones, 202 S W 
662. ISO Ky 217 

Ohio—Rimpler v luen, 26 Ohio Clr. 
Ct, NS. 219 

Quasi easement created after sales 
contract 

Grantee takes easement corre¬ 
sponding to quasi easement created 
between time of conditional sales 
contract and conveyance —Hubbard 
v. Grandquist. 71 P 2d 410. 191 

Wash 442 

42. Ind —Indiana Truck Farm Co. 
v. Chambers. 121 N K 662. 69 Ind. 
App 292 

Ky.—Godman v. Jones, 202 S W 
662, 180 Ky 217 

Mo —Greisinger v Klinhurdt, 9 S.W. 

2d 978, 321 Mo 186 
19 C J. p 915 note 24 

]begal severance of property is not 
made by mere easement over it.— 
City of Elkins v. Stickley, 170 S.E 
902, 114 WVa. 103. 

431 Ill.—Hoepker v. Hoepker, 141 
N.E. 159, 309 Ill. 407, 34 ALR 
227. 

Ky.—Grider v. Glass. 269 S.W. 762, 
207 Ky. 608. 


Mass —Mt. Holvoke Realty Corpora¬ 
tion V Holyoke Realty Corpora¬ 
tion, 1S7 NE 227, 284 Mass 100 
—^Ansin V Taylor, 169 NE 513, 
262 Mas.s 159 

44. Mass —Mt Holyoke Realty 

Corporation v Holyoke Realty 

Corporatum, 187 N E 227, 284 

Mass ] 00 

Tex—W« itzman v. Lee, Civ App , 
262 SW 859. 

45. Mass —Mt Holyoke Realty 

Corporation v Holyoke Realty 

Corporation. 187 N E 227. 284 

Mass 100 

46. Ky.—Howaid v. Long, 38 S W 
2d 951. 238 Ky 822 

Mass—Mt. Ilolj-oke Realty Corpora¬ 
tion V Holvoke Realty Coip«»r.a- 
tion. 187 NE 227. 284 Mass 100 

47. Mass —Mt Holyoke Realt> 

Corporation v Hol>oke Really 

Corporation, supra 

Ohio —Western Education Society 

V Huntington, 15 Ohio N P., N 
S, 481 

Use created after giving of mort¬ 
gage does not give rise to an ease¬ 
ment—Mt Holyoke Realty Corpora¬ 
tion V Holyoke Realty Corporation. 
187 NE. 227, 284 Mass 100 

46. N Y —Naccash v Hildansid Re¬ 
alty Corporation, 262 N Y S 383, 
140 Misc 730, reversed on othei 
grounds 257 NYS 750. 236 App 
Div 686, motion denied 258 NYS 
1040, second case, 236 App Div 
758 

49. N.Y —^Amalgamated Properties 

V Oakwood Gardens. 266 NYS 

381. 148 Misc 426, affirmed 263 

NY.S 927, 238 App.Div 867 

Wash.—Berlin v. Robbins, 38 P 2d 
1047, 180 Wash 176. 

19 C.J p 915 note 26 [b] 

Uses created between execution and 
I forecloenre 

I Where loan secured by mortgage 
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on two lots was made in reliance on 
plans for houses showing drivewa> 
between them and complaint in 
foreclosure action, on parcel which 
df'fendant acquired through mesne 
conveyances from moitgagce who 
piJi* based at foreclosure sale, and 
referee’s deed recognized easement 
of plaintift, who owned other house, 
in (lrivewa>, plaintilT was entitled 
to easement in portion of defend¬ 
ant’s lot which was used for drive¬ 
way—Farina v Lucisano, 282 NY 
S 832, 246 App Div 553 

50. La—Tavlor v. Boulware. 35 
La Ann 469. 

51. La —Taylor v. Boulware, su¬ 
pra 

l‘> C J p 916 note 32 
“Destination du pcrc dc famille’’ de¬ 
fined see 26 CJS p 1245 note 80 

52. La—Kelly v Peppitone, 126 So. 
79, 12 La App 635. 

19 C J p 910 note 23 
House partly resting on other’s 
land 

Owntr, building on one lot house 
resting partly on other, creates 
servitude on latter by destination 
du p^re de famille—Capo v Blan¬ 
chard, 1 La A pp 3 

53L La—Burgas v. Stoutz, 141 So 
67, 174 La 6S6—Kelly v Pippi- 
tone, 126 So 79. 12 La App 635— 
Capo V Blanchard, 1 La App 3. 

19 C J p 916 note 35 
Servitude of passage 

(1) Servitude of passage cannot 
be acquired by destination du p^re 
de famille—Giarratano v Anger- 
meler, 7 La App 376. 

(2) The servitude is a discontin¬ 
uous servitude, requiring the action 
of man for its exercise, and this 
rule applies although the passage¬ 
way IS an apparent one and is 
marked by an artificial roadbase.— 
Kelly v. Pippltone. 126 So. 79. 13 
La App 636. 
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and reasonably necessary quasi easements which ex¬ 
isted thereon for the benefit of another part of such 
real estate at the death of the ancestor,unless the 
existence of such quasi easements has been dis¬ 
continued by the heirs before partition, or unless 
provision is made in the partition for a discontinu- 
ancc.^® 

§ 33. - Easements Which Pass by Im¬ 

plied Grant 

a. Continuous, apparent, permanent, and 

necessary uses 

b. Particular uses 

a. Continnous, Apparent^ Permanent, and Nec¬ 
essary Uses 

A use must be continuous, apparent, permanent, and 
necessary to be the sub]^t of an implied easement on the 
seve^rShce of ownership. 

As Stated supra §§ 31, 32 and infra § 34, the rules 
as to the implication of easements corresiionding^ 
to quasi casements existing at the time of the sev¬ 
erance of the unified title to the tract apply only 
where the quasi easement consists of a continuous. 


apparent, permanent, and necessary use. 

Continuous. It is generally stated that a use ex¬ 
isting at the time the unified title is severed must 
be “continuous” to pass as an implied casement.*^*® 
However, as indicated supra § 3, the term “continu¬ 
ous” is ambiguous; it is used by some courts as 
meaning “apparent,” by others as meaning a use 
which may be enjoyed without the need of any act 
by man , and by others as meaning “permanent.” 
Some decisions require that the use be self-acting,®^ 
others that the use be one which does not require 
the act of man to perfect or indicate its use.®® 
Another view is that the quasi easement must be 
of a nature adapted to continuous use.®^ 

Apparent. A use must be apparent to be the sub¬ 
ject of an implied easement on the severance of 
ownership.®® “Apparent” in this connection does 
not necessarily mean “visible,” but includes perma¬ 
nent artificial structures.®^ A use is apparent when 
it may be discovered upon reasonable iiispection.®^ 

Permanent. The use must be permanent in char¬ 
acter,®® it is required that the use shall have been 
so long continued prior to the severance and so ob- 


64. Ind —Kaiser v. Somers, 138 N 
E HO, 80 Ind App 80—T^ucas v 
Rhodes, 94 NE 914, 48 Ind App 
211 

Kan—Fertjuson v Ferguson. 189 P 
925. 100 Kan. 823 

Ky—Pi*rkins v Jones, 284 SW 
1031, 215 Kv 189—Slmuntee v 

Poole, 257 SW 6, 201 Kv 386— 
(lodman v Jones, 202 S W 662, 
ISO Ky 217. 

Mo—Missouri Power & LiKht Co 
V Thomas, 102 S.W 2d 564, 340 

Mo. 1022 

Tex—Leathers v. Craip. Civ App., 
228 SW 005 

19 CJ p 916 notes 36, 40. 

Strong-ar presumption 

That title to separate tract was 
made by partition aflorda a stronR:- 
er presumption of implied fi:ranl of 
private way than would otherwise 
arise—Jones v. Bethel, 152 NE 734, 

20 Ohio App 4 42 

55. WVa—.lohnson v. Gould, 63 S 
E 798. 60 W Va 84. 

56. Cal—Swarzwald v. Cooley, 103 
P 2d 580. 5S0. 39 Cal.App 2d 306, 
quoting Corpus Juris. 

Mich —Waubun Beach Ass’n v. Wil¬ 
son. 265 N W 474, 477, 274 Mich 
598, 103 A.L.R 983. quoting Corpus 
Juris —Burling v. Lciter, 262 N.W. 
388, 272 Mich 448. 

N.J —Faas v. Wallwork, 126 A 620, 
96 N J Eq 541. 

Ohio—Clski v Wcntwmrth, 172 N.E. 

276. 122 Ohio St. 487 
Pa.—Stein v Bell Telephone Co of 
Pennsylvania. 161 A. 690, 301 Pa. 


107—Gieen v J G Duncan Jr. & 
Co , 30 Pa Dist 794 
19 CJ p 917 notes 46, 47. 

Easement of necessity 

(1) Discontinuous ea.scments not 
tonstantly apparent are continued or 
cuated by a severance only when 
they are absolutely neeessarv—Fet¬ 
ters V Ilumphrevs, 18 N J Eq 260, 
amrrncd 19 N J Eq 4 71—19 C J. p 
917 note 48 

(2) G< IK rally as to easements of 
necessity sec infra § 35 

57. Mich—Waubun Beach Ass'n v. 
Wilson. 265 NW 474, 274 Mich 
598, 103 A K 983 

N Y.—Caulfield v Loben&tine, 205 N. 
Y .S 150, 123 Miso 285 

58. Tex —West v l*robsl. Com App , 
6 SW2d 96, rtvinsiiig. Civ App. 
251 SW 289—AVest v Gieson, Civ 
App., 242 SW 312 

Performance of service by grantor 
The doctrine of irnplit d e.isement 
does not apply if. in order for the 
grantc*ei to obtain the benelit of the 
alleged oa •cement the grantor, or 
some one acting for him, shall have 
to perform a service—^AVest v Gie- 
sen, supra 

59. Xn Pennsylvania 

(1) The fiVI 1-law rule that an ease¬ 
ment IB continuous If it is of a 
nature adapted to continuous use, 
including ordinary rights of way, 
such as roads, paths, etc, is the 
law in Pennsylvania, as against the 
eommon-law rule, which requires as 
an essential to a continuous east- 
ment that its ph>slcal use must not 
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depend on acts of men, the latter 
rule excluding private roads, no mat¬ 
ter how much traveled, and Includ¬ 
ing drains, howrever. Infrequently 
used —Nauman v Treen Box Co , 124 
A 349, 280 Pa 97, 32 A.L R 1344 
(2) On the other hand. It has been 
held that the use must be self-act¬ 
ing—Henry v Smith, 18 Lehigh Co. 
LJ 170 

6C. Cal —Swarzwald v. Cooley, 103 
P2d 580, 39 Cal. App 2d 306. 

Mass—Dale v Bedal, 25 N E 2d 176, 
305 Mass 102—Mt Holyoke Real¬ 
ty Corporation v Holyoke Realty 
Corporation, 187 N E. 227, 284 Mass. 
100 

Mo—Greisingcr v. Klinhardt, 9 S. 

AV 2d 978. 321 Mo 186 
19 CJ p 917 note 49 

61. RI—Wlesel v. Smira, 142 A- 
148, 49 R I 246. 58 A.L.R. 818. 

On servient estate 

To establish on easement bv impli¬ 
cation, there must be something on 
the servient estate which is eithc^r 
visible or in the natuie of a perma¬ 
nent artificial structuie—Swarzwald 
V Cooley. 103 P 2d 580, 39 Cal App 2d 
306 

62. Md—Kelly v. Nagle, 132 A. 587. 
150 Md. 125 

Mich—Bubser v Ranguette, 257 N. 

W. 846. 2C9 Mieh 388 
Mont —Pioneer Mining Co v. Ban- 
nack Gold Mining Co. 198 P. 748, 
60 Mont 254 

C3. Md—Kelly v Nagle, 132 A. 687, 
150 Md 125 

l>a—Stem v. Bell Telephone Co. of 
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vious as to show that it was meant to be perma¬ 
nent;®^ a mere temporary provision or arrange¬ 
ment made for the convenience of the entire estate 
will not constitute that degree of permanency re¬ 
quired to burden the property with a continuance of 
the same when divided or separated by conveyance 
to different parties.®^ 

Necessary, An easement corresponding to a use 
to which one part of the property has been sub¬ 
jected for the benefit of another part will not be 


implied on a severance of ownership unless the use 
is necessary for the enjoyment of the dominant ten¬ 
ement ; mere convenience is insufficient.^ Some 
courts require that the use be strictly necessary;®*^ 
but the w^cight of authority sustains a rule less ex¬ 
acting than that of strict and indispensable necessi¬ 
ty, namely, that the degree of necessity is such 
merely as renders the casement necessary for the 
convenient and comfortable enjoyment of the prop¬ 
erty as it existed whtn the severance was made.®® 


Pennsylvania, 151 A. 690, 301 Pa. f 
107—Frick V. Wirt Co. 2 Pa Dist 
& Co. 405—Green v. J. G. Duncan 
Jr. & Co., 30 Pa.Dist. 794. 

Tex—West V. Probst, Clv.App., 251 
S.W. 289, reversed on other 
grounds, Com.App.. 6 S W 2d 96. 
Quasi •osemeii.t is ooAtiii.uous 
where there is a permaneiLt adapta- 
thm of two tenements to exercise of 
the easement —Kelly v. Nag:le, 132 A. 
687. 150 Md. 125. 

64. Ill.—Traylor v. Parkinson, 189 
Isr.E 307. 365 IlL 476. 

N’T.—Rohdenburg' Realty Corpora¬ 
tion v. Damrock Realty Corpora¬ 
tion. 3 N.Y.S.2d 30. 167 Misc 214 
Ohio—Ciski V. Wentworth, 172 K" E 
276, 122 Ohio St 487 
Pa.—Becker v. Rittenhouse, 34 7 A. 
51, 297 Pa. 317—Henry v. Smith, 
18 Lehigh Co L J. Ill 
Vt—Read v. WelKstor, 113 A. 814, 
95 Vt. 239 16 A.L R. 1068. 

Wash—Berlin v. Robbins. 38 P 2d 
1047, 180 Wash. 3 76—Ashton v. 

Buell, 271 P 691, 3 49 Wa.sh 494— 
Bailey v Hennessey, 191 p. 863, 
112 VTosh. 45. 

19 O J. p 917 note 44. 

65. Pa.—Stein v Bell Telephone Co 
of Pennsylvania, 161 A. 690, 301 
Pa 107 

19 C J p 916 note 42 

Soilxoad spur 

Whero grantor conveyed part of 
his land, over which a freight car 
spur track ran from a railroad to 
his adjoining land, although such 
trark was an open, visible, continu¬ 
ous easement, it could not be main¬ 
tained as against his grantee un¬ 
der an executed conveyance in the 
absence of fxpress reserv^ation in 
the deed, since it was not perma¬ 
nent, being subject to destruction or 
to being rendered useless by aban¬ 
donment by the railroad, or by 
change of grade of the railroad by 
the city —Nauman v. Trecn Box Co , 
124 A. 340, 280 Pa 97, 32 A.L.R. 
1344 

66 . Ala—Birmingham Trust & Sav¬ 
ings Co V Mason, 130 So 559, 661, 
222 Ala 38, citing Corpus Juris. 

D.C.—Douglass v. Lehman, 66 P.2d 
790, 62 AppDC. 264 
Cte.—Miller v. Slater. 186 S.E. 413, 


416, 182 Ga. 552. citing Corpus 

Juris. 

Ill—Fels V. Arends. 159 N.E 244, 
328 Ill 38. 

Ind—Shandy v. Bell, 189 NE 627. 
207 Ind. 215. 

Kan —Ferguson v. Ferguson, 189 P 
925, 106 Kan. 823. 

Md—Knight v. Mitchell, 34 0 A 74. 
154 Md 102, 66 ALR. 1135. 

Mass—Union Nat Bank of Lowell 
V. Nesmith, 130 N.E. 251, 238 

Mass 247. 

Mich—Wauhun Beach Ass’n v. Wil¬ 
son, 265 NW. 474, 479. 274 Mich 
598, 103 ALR 983. tUing Corpus 
Juris.—Bubscr v Ranguette, 257 N 
W 845, 269 Mich. 388. 

Nil—Bean v. Dow, 152 A 609 84 

NH 464. 

N J —Faa.s v. Wallwork, 126 A. 620, 
96 N J Eq. 541. 

NT — Root V. Conkling, 190 NTS 
290, 3 99 AppDiv 90—Rohd<‘nbiirg 
Realty Corporation v. l>amrock 
Realty Corporation, 3 N Y S.2d 90, 
167 Misc. 344—^Hollz Amusement 
Co. V. Schorr. 204 N.T S 793, 122 
Misc 712—Garvin v. State, 190 
NTS 143, 116 Misc. 408—^Anix- 
ter V Bangor Realtv Corpfirat ion, 
172 NTS 792, 104 Mis< 613 

Pa—Becker v IMllenhouse, 147 A. 
61, 297 Pa 317—Henry v. Smith. 
18 Lehigh CoLJ 111. 

Vt—Read v Webster, 113 A 814, 
95 Vt. 239. 16 A.L.R 1068. 

Wash —Berlin v. Rtdibins, 38 P 2d 
1047. 180 Wash 176—Baiiey v. 

Hennessey, 191 P 863, 112 Wash. 
45 

19 C T p 918 note 62, p 919 notes 64, 
68, 69. 

67. DC—Douglass v. Lehman, 66 
F2d 790, 62 AppDC 264 

19 CJ p 93 9 note 67. 

68. Ala—Birmingham Trust & 
Savings Co v. Mason, 130 So. 559. 
561, 222 Ala. 38, citing Corpus Jn.* 
ris. 

Cal —Grimmesey v. Kirtlan, 270 P 
243. 93 Cal App. 658 

Ill—Traylor v I*arkinson, 189 NB 
307, 255 Ill. 476—Van Patten v. 

Loof. 182 N.E 628, 349 Ill 483— 
Simonson v. Goldberg, 170 N E. 
252, 388 HI. 420—Fels v. Arends, 
159 N.E. 244, 328 Ill. 38—Koert v. 
Bump. 141 N.E. 698, 310 Ill. 218— 
Hoepker v. Hoepker, 141 N.E. 159, 


309 Ill. 407, 34 A.L.R. 227—Cassi¬ 
dy V. Cassidy. 141 NE 149. 309 

111 465—Powers v. Heffernan, 8i 
NE. 661, 233 III. 697, 122 Am S R 
199. 16 L.H.A.,N.S., 623. 

Ind—Shandy v. Bell. 189 NE 627, 
207 Ind 215. 

Ky—Hutcherson v. Roland. 57 SW 
2d 40, 247 Ky 373—Hedges v 

Stucker, 36 S.W.2d 539, 237 Ky 
351 

Mo—Mahnken v. Gillespie, 43 S W 2d 
797, 3L39 Mo. 61—Greisinger v 

Klinhardt, 9 S.W.2d 978, 321 Mo 
186. 

N( b—Christensen v. Luehrs, 273 N 
W 839, 841. 133 Neb 50, citing 

Corpus Juris. 

Ohio—Ciski v WentW'orth, 172 NE 
276, 122 Ohio St. <87—Jones v 
Bethel, 162 N.E. 734, 20 Ohio App 
442. 

Ohio —McCabe v. Fross, 7 Ohio N P , 
NS. 261. 

Pa—Frick v Wirt Co., 2 Pa Dial & 
Co. 405—IMicirilli v. Adams, 27 
North Co. 84. 

R1.—^Wiesel v. Smlra, 142 A. 118. 
150, 49 UI 246, 58 A L R 818, cit¬ 
ing Corpus Juris. 

Waj=?h—Hubbard v Grandquist. 71 
P2d 410, 191 Wash 442—Berlin v. 
Robbins. 38 P.2d 104 7, 1052. 180 

Wash 176, citing Corpus Juris — 
Bailey v Hennessey, 191 P S63, 

112 Wash 45 

19 C J. p 919 note 70. 

Way of uooessity to business 

Kan—Moll v. Ostrander. 262 P 592. 
124 Kan. 757. 

That public highway separated 
dominant and servient estates held 
not to prevent implied grant of ease¬ 
ment of road over servient land.— 
Silveira v. Smith, 246 P. 58, 198 Cal 
510. 

Zn hCassachusetts 

(1) The necessity of the ease¬ 
ment for the enjoyment of the land 
conveyed is not an absolute physi¬ 
cal necessity, but no more than a 
reasonable necessity.—Dale v. Bedal, 
25 NE.2d 176. 305 Mass 102—Old¬ 
field V. Smith, 24 NE.2d 644, 304 
Mass 590—Supraner v Citizens Sav 
Bank. 22 N.B.2d 38, 303 Mass. 460— 
Mt Holyoke Realty Corporation v 
Holyoke Realty Corporation, 187 N 
E. 227, 284 Mass. 100. 
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The test of necessity is whether the party claiming: 
the right can, at reasonable cost, create a substitute 
on his own estate.®® It has been held that the rules 
as to ways of necessity should be applied.*^® 

Appurtenances. The term “appurtenances” has 
been held to convey easements corresponding to 
quasi easements existing at the time of the grant,^^ 
hut It will not convey a quasi casement which is 
not continuous, apparent, permanent, and necessary, 
for the term “appurtenances,” although appropriate 
for the conveyance of an existing casement, is not 
sufficient to create one where none exists.^- 

b. Particnlar Uses 

The rules as to implied easements corresponding to 


uses existing at the time of the severance have been ap¬ 
plied to various particuiar uses. 

Ways. It is generally held that ways which are 
visibly and permanently established on one part of 
an estate for the benefit of another will, upon a sev¬ 
erance of the estate, pass as implied or constructive 
casements appurtenant to the part of the estate for 
the benefit of which they were established.^® On 
the other hand, it is held that a way is a discontin¬ 
uous use, one to the enjoyment of which the act of 
man is essential, and therefore docs not become an 
easement on a severance of the property unless it 
IS a way of necessity.A right of way which is 
not apparent and of whose cxi.stence there is no vis¬ 
ible sign does not pass on the severance of the prop¬ 
erty.*^® A way is merely convenient where claim- 


(2) On the other hand, it has been 
held that i^rants of easements by 
implication are limited to cases of 
strict necessity —Novello v Caprigno, 
176 NK S09, 276 Mass 193—Mc- 

Sweeney v Commonwealth, 70 N K 
429, 185 Mac»s 371. 

1 0 C J p 916 note 29 

69. Wash —Berlin v Robbins, 38 P. 
2d 1047. 180 Wash. 176 

Water pipes 

Where it was possible to provide 
water for plaintilT's lot by running 
pipes through a court and connecting 
them with water mam in street at 
about one hundred and sixty dolbirs 
and cost of running pipes thiough 
defendant’s lot would be about sixtv- 
tlve dollars if a charge were to be 
made, plaintiff had no right to main¬ 
tain and use pipes under defendant’s 
lot by wMy of an implied grant — 
Oldtteld V Smith. 24 N K 2d 544. 304 
Mass. 590 

70. Utah—Alcorn v Rc*ading, 213 P 
922, 66 Utah 509 

VI. Mich—Bulling v Lciter, 262 N. 

W. 388. 272 Mich 448 
N.Y—Morrison v Fellman, 271 NY. 
S. 436, 150 Misc 772 

72. Mich—Waubun Beach Ass’n v. 
Wilson, 265 N W 474, 274 Mich. 
598, 103 AUK 983 

Mo—Mahnken v. Gillespie, 43 S.W. 
-^d 797, 800, 329 Mo 51, quoting 
Corpns Juris—Auxier v. Horn, 213 
S.W 100. 

N.J —Faaa v. Wall work, 126 A. 620, 
96 NJEq 541. 

N.Y.—Root V. Conkling, 190 N.Y.S 
290, 199 App Div. 90. 

19 CJ p 917 note 49 [b], p 918 note 
62, p 919 note 03. 

Xuteut to grant easement upon sev- 
eranco of common ownership cannot 
be predicated upon mere use of word 
“appurtenances” In deed —Swezey v 
Berry, 257 N Y.S. 365, 143 Misc 872 

73. Cal —Vargas v. Maderos, 214 P 
849, 191 Cal 1—Schudel v. Hertz, 
13 P2d 1008, 126 Cal.App 564— 


Grirnmesc'y v Kirtlan, 270 P 24 3, 
93 Cal App 658—Nay v. Bernaid, 
180 1* 827, 40 Cal App 3G4 
Conn—Sieger v Riu, 195 A 735, 123 
Conn 343 

Ky—Hedges v Strucker, 35 S W 2d 
539, 237 Ky 351—Glider v Glass, 
209 SW 762. 207 Ky OOS—Louis¬ 
ville & N R Co V Geoghagan, 201 
SW 1104. 203 Ky 198—Poweis v 
Ward, 255 S W 105, 200 Ky. 478, 34 
A R 230—Brookshiio v Harp, 
216 SW 379, 186 Ky 217—Skaggs 
V Carr, 200 S.W 27, 178 Ky 849 
Md—Me Combe v Kdinonston. 145 A 
215, 157 Md 1 

Mo—tlreisinger v Klinhardt, 9 S 
W 2d 978, 321 Mo ISO 
Neb—Christ* risen v l^uehrs, 273 N 
W. 839, 133 Neb 50 
Ohio—CiSki V Wentwoith, 172 NR 
276, 122 Ohio St 4 87—A S D 

Securities \ 1 H Bellows Co, 

192 NR 472, 48 Ohio App 101 — 
Clement v. Fishier, 102 N K 706, 
28 Ohio App 392—Jones v Bethel, 
152 NR 734, 20 Ohio App 442— 
RimplcT V luen, 26 Ohio Cir Ct, 
N.S , 219 

Or—Bean v Colt, 49 P 2d 362, 151 
Or 331 

Tex—Leathers v. Ciaig, Civ App , 
228 S W. 995 

Va—Pryor v Fast, 142 SR 361, 150 
Va 231 

AVa-sh —Hulibcird v tlrandquist 71 P 
2d 410, 191 Wash 442—Bailc> v 
llennessc^y, 191 1* 863, 112 Wash 

45. 

19 C J p 916 note 30 fa], p 918 note 
60 

Rule not applied 

Grant of land for a schoolliouse 
site, with usual wairantv of title*, 
containing no mention of a private 
road across it, was held not to In- 
eJude by implication a reservation 
thereof.—School List No. 5, Towm 
of Hull, \ Knitter, 198 N.W. 593, 183 
Wis 659 


ResidenceB constructed with space 
between them 

Where owner in erecting residenc¬ 
es on each of two equal parts of lot 
left fourteen-foot space between 
houses which was used as a drive¬ 
way In accord with owner’s apparent 
Intention and where owner acquiesced 
in construction, by grantee of one 
hous*, of garagt* to which access 
ttiUld be had only by u«ie of drive¬ 
way, there was an implied grant or 
didication of <*asement for drive¬ 
way—Christensen v. Luehrs, 273 N 
W 839. 133 Neb 50. 

Xn ZTew York 

(1) The text rule is adhired to — 
Mleva V Toinatore, 5 N Y S 2d 479, 
251 App I>iv 525, affirmed 18 N E 2d 
860. 279 N Y 770, reiirgument denied 
21 N R 2d 205, 208 N Y 703 

(2) But It has been held that a 
way IS a discontinuous use. requiring 
the intervention of man, and is not 
the basis for the implication of an 
casement on the severance of the 
ownetship—Swezey v Berry. 257 N. 
YS B.5, 143 Miso 372 

(3) Fire eseape ai russ party wall 
constriKled by common owner is 
right of way or dcseontlnuous use 
which did not pass by implication of 
law, on .severance and grant of one 
parcel—(Aiulfield v Lobenstine, 205 
N Y S 150, 123 Misc. 285 

74. Midi—Waubun Beach Ass’n v 

Wil.son, 265 N W. 474, 274 Mich 
598. 103 A L.H. 983—Burling v 

Leiter, 2G2 N.W. 388, 272 Mich 

448—Ztmon v. Netjsorg, 226 N.W 
242, 247 Mich 663, citing Corpus 
Juris. 

19 C.J. p 918 note 58 

75. N J —Fa.as v. Wall work, 126 A. 
(.20. 96 NJ Rq. 641. 

19 C J. p 918 note 58 
Wafifon tracks 

Where right of way claimed by 
grantee as appurtenant to the land 
was not specilically described in deed 
nor maiked on ground, the fact that 
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ant has other means of access to the highway,^® 
or where claimant could build a way on his own 
land at reasonable expense but it has been held 
that the fact that a road could be built on claimant’s 
land will not deprive him of the easement.*^® 

Drains and ditches. If the owner of land makes 
an artificial open ditch or drain across it for the 
purpose of drainage and afterward sells either the 
upper or lower portion of the land without reference 
to the ditch, there is an implied grant or reserva¬ 
tion of an easement for the use of the drain^® un¬ 
less a substitute can be constructed at reasonable 
expense.®® A subterranean drain not open to ob¬ 
servation is not an apparent use and, where an es¬ 
tate on which such a drain exists is severed, an^ 
easement is not impliedly granted or reserved®^ un- ^ 
less strictly necessary ;®2 but it has been held there 
is an implied grant of an easement of a subterrane¬ 
an sewer where the grantor knows of the existence 
of such drain.®® It has been held that a subter¬ 
ranean drain or sewer is apparent when the appli¬ 
ances connecting with and leading to it are visible 
and obvious, and in such case an easement is im¬ 
pliedly granted or reserved on the severance of the 
estate.®^ 

Encroachments, A building which encroaches on 


the land conveyed or on the parcel retained is a 
continuous and apparent use.®® 

Lateral support. The rule as to implied easements 
arising on the severance of ownership in favor of 
the part of the property benefited by a use exist¬ 
ing at the time of the severance applies to lateral 
support.®® 

§ 34. Implied Reservation 

According to one view, no distinction Is made between 
the circumstances under which an easement may be re¬ 
garded as impliedly reserved and those under which it 
may be regarded as Impliedly granted; however, ac¬ 
cording to another view, an easement is impliedly re- 
^s^ved only where one of strict necessity. 

Where the owner of an entire tract of land or of 
two or more adjoining parcels employs a part there¬ 
of so that one derives from the other a benefit or 
advantage of a continuous, permanent, and appar¬ 
ent nature, and sells the one against which such 
quasi easement exists, such casement, if necessary 
to the reasonable enjoyment of the property re¬ 
tained, is, under what is perhaps the more generally 
accepted rule, impliedly reserved to the grantor, 
no distinction being made between the circum¬ 
stances under which an easement is regarded as im¬ 
pliedly granted and those under which one is re¬ 
garded as impliedly reserved.®^ Other authorities, 


at time of sale wagron tracks were 
visible on claimed right of way, 
there being no showing by whom 
made and for what purpose, is not 
alone .sufficient to show a permanent 
right of w'ay as appurtenant to the 
adjacent land so as to establish 
grantee’s right thereto as appurte¬ 
nance passing by the deed—Wade v. 
Dorius, 173 P 664, 52 Utah 310. 

76. Mass—O’Tlrien v Murphy, 75 N. 
E 700, 189 Mass 353 

N.Y—Gervin v. State, 190 N.Y S 143, 
116 Misc 408. 

Ohio—Jackson v. Bohlender, 6 Ohio 
N P.,N S , 305. 

Tenn —Inman v. Fox, 1 Tenn App 
119 

Presumption tliat obstruction may be 
removed 

Where a fence on the claimant's 
land bars passageway from his land, 
court will not assume that claimant 
cannot remove fent e so as to en¬ 
title him to way over adjoining land 
—Fels V. Arends, 159 N E 244, 328 
Ill. 38 

77. Ill—Traylor v. Parkinson, 189 
N.E 307, 355 Ill. 476. 

78. Ky.—Hedges v. Stacker, 36 S W. 
2d 539, 237 Ky. 361. 

78. Ind.—Indiana Truck Farm Co 
V. Chambers, 121 N.E. 662, 69 Ind. 
App. 292. 


Ohio —Keyler v. Eustis, 13 Ohio N.P., 
NS, 601. 

19-CJ. p 917 note 53. 

< 

80. Mass —Johnson v. Jordan, 2 
^Metc. 234, 37 Am.D. 85 

19 C J. p 916 note 29 [a]. 

81. Conn —Ricci v. Naples, 142 A. 
452, 108 Conn. 19. 

Md —Biddison v. Aaron, 62 A. 623, 
102 Md 156. 

NY.—Goldstein v Hunter, 250 NY 
S. 374, 232 AppDiv 431. affirmed 
178 N E 675, 257 N Y 401. 

Ohio—Kcvler v. Eustis. 13 Ohio N.P , 
NS. 601. 

19 C J p 918 note 66 

82. Ohio—Ke>]er v. Eustis, supra 

N Y —Goldstein v. Hunter, 178 
E 675. 257 N Y 401, affirming 250 
NYS 374, 232 App Div. 4 31 
Ohio—Rlanchet v Ottawa Hills Co, 
25 NE2d 861, 63 Ohio App. 177. 

-4^ Kan—Van Sandt v Royster, 83 
' 'P2d 698, 148 Kin 495 
NY—Root V. Conkling, 177 N.Y.S. 
610. lOS Mi.se 234 

Ohio.—Ulanchet v Ottawa Hills Co., 
25 NE2d 861, 63 Ohio App. 177 
R1—Wiesel v. Smira, 142 A. 148, 49 
HI 246, 58 ALR. 818 

85. Conn —Slachter v Olderman, 164 
A 202, 116 Conn. 166. 

Ill —Bihss V Sabolis, 153 N.E. 684, 
322 Ill 350, 53 ALR 907—Spren- 


*el V. Windmueller, 121 N.E. 806, 
286 Ill. 411. 

Mu h —Bubsor v. Ranguette, 257 N. 

W 845, 2b9 Mich. 388. 

N.Y.—Whitman v. Home Guardian 
Co of New York. 238 N.Y S. 301. 
135 Misc. 598. 

86. Mo—Greisinger v. Klinhardt, 9 
SW2d 978, 321 Mo. 186. 

19 C J p 915 note 22 [b]. 

Wall supporting floor 

On death of common owner of 
laundry building and adjoining brick 
building, which he devised, walls 
of which supported floor timbers of 
laundry building, easement existed 
in brick wall for laundry building's 
support—Ansln v. Taylor, 159 N.E. 
513, 262 Mass. 159. 

87. Cal—Sllveira v. Smith, 246 P. 
58, 198 Cal. 510—Holmes v. Nay. 
199 P 325. 186 Cal 321—Southern 
Pac. Co. V. Los Angeles Milling 
Co, 170 P. 829, 177 Cal. 396—Kal- 
lenberg v. Long, 179 P. 730, 39 Cal. 
App 731. 

Conn —Sieger v. Rice, 196 A. 736, 123 
Conn. 343. 

Idaho—Wilton v Smith, 231 P. 704. 
705, 40 Idaho 81, citing Corpus Ja> 
ris. 

Ill.—Van Patten v. Loof, 182 N.E. 628, 
349 111 483—Bihss v. Sabolis, 163 
N.E. 684, 322 Ill. 360, 63 A.L R 
907—Koen v. Bump, 141 N.E. 698, 
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however, urge that a grantor should not be permit¬ 
ted to derogate from his grant and accordingly in 
many jurisdictions the rule is established that, where 
there is a grant of land without express reserva¬ 
tion of easements, there can be no reservation by 
implication, unless the easement is strictly one of 
necessity,^® particularly where the grant is with 
full covenants of warranty.®^ 

§ 35. Ways of Necessity 

a. In general 

b. Time and degree of necessity 


a. In General 

Easements of necessity may be impliedly granted or 
reserved. 

An casement of necessity may be impliedly grant¬ 
ed or reserved.^® 

Although this rule finds its most frequent appli¬ 
cation in connection with ways, it is not limited in 
application to such easements.^^ The implication 
of casements of necessity is an application of the 


310 Ill 218—Gulick V Hamilton 
122 N K 537. 287 Ill 367. 

Ind—Slate ex rel M<Nutt v. Orcutt. 
199 N E 595. 211 Ind 523. rehear¬ 
ing denied 7 N E 2d 779, 211 Ind 
523—Shandv v Bell, 189 N E €27 
207 Ind 215—Indiana Truck Farm 
Co V Chambers, 121 NE 662, 69 
Ind App 292 

Iowa—L)\er v Knowles, 289 N W. 
911, 914. 227 Iowa 1038, citinp Cor¬ 
pus Juris —Feilhaber v Rwib r, 
212 NW. 417, 203 Iowa 1133—La 
Plant V Sthurnan. 196 NW 280, 
197 Iowa 466 

Mo—Greismffer \ Klinhardt, 9 S.'Vy. 
2d 978, 221 Mo 186 

Neb—Christensen v Luehra, 273 N 
W 839, 133 Neb 50 

N .1—Provident Mut Tna Co of 
I*hiladelphia v DouKhty, 8 A 2d 
722 126 NTEq 262 

NY—Naceash v. Hildansid Realty 
Corporation, 252 NYS 383. 140 

Miac 730, reversed on other 

tfrounds 257 NYS 750, 236 App 
Div 686, motion denied 258 NYS 
1040, second case, 236 App Hiv 758 
—Caulfield v Bobenatine, 205 N Y 
S 150, 123 Misc. 285—Oarvin v 
State, 190 NYS 143, 116 Misc 
408 

Ohio—Ciski V Wentworth, 172 NE 
276, 122 Ohio St 487—McCabe V. 
Fross. 7 Ohio N 1* ,N S , 261. 

Okl—Waktn v Gillespie, 4 P 2d 1028, 
153 Okl 78. 

I»a—Stein v. Bell Telephone Co of 
Pennsylvania, 151 A. 690, 301 Pa. 
107 —Tide Water Pipe Co v Bell. 
124 A. 351, 280 Pa. 104, 40 A.L R 
1516—Nauman v. Treen Box Co, 
124 A 34 9, 350. 280 Pa 97, 32 A 
L R 1344, citing Corpus Juris — 
Geissel v. Supplee, 95 Pa Super 
358 —Drum v Dinkelacker, 79 Pa 
Super. 91—Blauser v. Carson, 74 
Pa Super. 223—Henry v. Smith, 18 
Lehigh Co L J 111—Piccirilli v 
Adams, 27 North Co 84. 

Tex —El Paso Land Improvement Co 
V. Crawford, Com App, 292 S.W 

618, reversing, Civ.App., 280 S W. 
914—Scarborough v. Anderson Bros. 
Const. Co., Civ.App.. 90 S.W.2d 305, 
309, citing Corpus Juris. 

Vt—Read v. Webster, 113 A. 814, 96 
Vt. 239, 16 A.L.R. 1068. 


Wash—Hubbard v Grandquist, 71 P 
2d 410, 191 Wash 442—Berlin v 
Robbins, 38 I‘ 2d 1047, 180 Wash. 
176 

19 C J p 921 note 79 

Covenant against encumbrances 

does not prevent appll<ation of text 
rule—Hebenslieit v Mueller, 11 Ohio 
N P.,N S , 645 

Only where grantee knew or should 
have known lh.it such was grantor’s 
intent will easement be implied — 
Holmes V. Nav, 199 J* 325. 186 Cal. 
231 

88. Ky—Conrad \ Smith, 261 SW | 
1103, 203 Kn 171 

Me—York v Golder, 151 A 558, 3 29 
Me 300 

Md—Tong v F«‘ldman. 136 A 822, 
152 Md 398. 51 ALR 1291 
Mass—Supraner v (''itizens Sax 
Bank. 22 N E 2d 38, 303 M.iss 4(.0 
—Lucier v IHibe 181 NE 709, 280 
Mass 1 

Mich—Bubser \ Ranguette, 257 N W 
845, 269 Mi(h 388 

N.J—Hlumbeig V Weiss. 17 A 2d 
823, 129 N .1 Eq 34, reversing 10 A 
2d 743, 126 N .1 PJq 616 
RI_Wiesel \ Smira. 142 A 148. 14 9. 
49 RI 246 58 ALK 818, citing 

Corpus Juris. 

19 CJ p 920 notes 72-76. p 921 note 
77 

“Although in man> cases particu¬ 
larly the early ones, the distinc tion 
was not made bc'twecn an implied 
reservation and an implied grant 
of such an casement, authorities 
now generally rc^c ognize it ”—Wle- 
sel V Smira, sur»ra 
Where easement is one of strict ne- 
cessity 

(1) It may be reserved by impli¬ 
cation 

Me—York v Golder, 147 A. 41, 128 
Me 252. 

Md—Tong V Feldman, 136 A. 822, 
152 Md 398 51 ALU 1291. 

19 CJ p 920 note 75 fb] 

(2) And this is so even though the 
deed is with c'ovenants of warrant> 
—York V. Golder, supra 

(3) "In a sense, no easement or 
quasi easement can well be absolute¬ 
ly necessary to any po£*sible enjoy¬ 
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ment of property The most that 
c.tn be required is that it be, in ad¬ 
dition to being apparent and contin¬ 
uous, essential to use and enjoyment 
of the pr#'mises as permanently im¬ 
proved at the time of the convey¬ 
ance of the servient estate And this 
appears to be what is meant by the 
term ‘strict necessity,’ in defining 
easement reserved by implication — 
Pioneer Mining Co v Bannack Gold 
Mining Co , 198 P. 748, 751, 60 Mont 
254, quoting Corpus Jhris—19 C.J. 
p 920 note 75 [a] 

(4) Test of strict necessity is 
w'hether substitute can be provided 
at a reasonable ouday 

Mass—Supraner v Citizens Sav 
Bank, 22 N E 2d 38, 303 Mass 460 
N Y —York v Golder. supra 

(5) Generally as to easements of 
ncfcssity see infra § 35. 

89. Mass—Supraner v Citizens Sav 
Bank. 22 N E 2d 38. 303 Mass 460 

Vt —Ktnd V Webster, 113 A. 814, 95 
VI 219, 16 ALR 1068. 

19 T p 920 note 75. 

90. Ky —Ilimler Coal Co. v. Kirk, 
266 SAV 355, 205 Ky 666 

Mo—AVitse V Tbien, 214 SW 853. 

279 Mo 524. 5 ALR 1552 
NJ—N( w Jersey Zinc* Co v Fanch- 
er, 125 A 9, 96 N J Eq 65, af¬ 

firmed 1J8 A 172, 97 NJEq 508 
N C —Winston Brick Mfg Co v 
Hodgin 130 S.E. 330, 190 N C 582 
SC—Hr.isington v Williams, 141 S 
E 375. 143 SC. 22.3 
Tex —West V. Probst, Com App, 6 
S VV 2d 96, reversing. Civ App , 251 
S W 289 

Vi —Pennoek v. Goodrich, 157 A 9J2, 
104 Vt 134 

Coxumou law 

(1) Private ways of necessity ex¬ 
isted by the common law—AViesc v 
Thlen, 214 SW 853, 279 Mo 524, 
6 ALR 1552. 

(2) Common-law doclrine of wavs 
of necessity was ba.sed on fact that 
no right of condemnation for private 
purposes existed —Alcorn v. Reading, 
243 P 922, 66 Utah 509 

91. Md —Tong v Feldman, 136 A. 
822, 152 Md. 398, 61 A.L R 1291. 
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rule that wherever one conveys property he also 
conveys whatever is necessary for its beneficial use 
and enjoyment, and retains whatever is necessary 
for the use of the land retained.^2 Xhe implication 
of an easement by necessity is based upon the in¬ 
ferred intent of the parties, which is to be deter¬ 
mined from the terms of the instrument and the cir¬ 
cumstances surrounding: the transaction the im¬ 
plication will not be made where it is shown that 


the parties did not intend it.®® A way of necessity 
will be implied more readily in favor of the grantee 
than in favor of the grantor.®® 

Ways of necessity cannot be founded on an ex¬ 
press grant,®7 but are dependent on an implied grant 
or reservation,®® and cannot exist where there was 
never any unity of ownership of the alleged domi¬ 
nant and servient estates, for no one can have a 
way of necessity over the land of a stranger.®® Ne- 


Drain. 

Me—York v. Golder, 151 A. 558, 129 
Me 300 

G-as pipe 

Md —Tone V Feldman, 136 A. 822, 
152 Md 398, 51 A L. R. 1291. 

92. Ark—Vassar v Mitchel, 276 S. 
W. 605. 169 Ark. 792 

Ga—Ccalhoun v Ozburn, 198 SE 706, 
186 Ga 569 

Ky—Marrs v Ratliff, 128 S W 2d 
604, 278 Ky. 164. 

Md—Greenwcilt v. McCardell, 12 A. 

2d 522, 178 Md 132 
Mioh—^^Vaubun Beach Ass’n v Wil¬ 
son, 265 NW 474, 274 Mich 598, 
103 ABR. 983 

Or—Tucker v. Nudingr. 180 P. 903, 
92 Or 319 

19 C J p 924 notes 10—12 

93. Ga—Calhoun v Ozburn, 198 S 
E: 706, 186 Ga 569 

Ky—Marrs v Ratlilf, 128 S AV 2d 
604. 278 Ky 164. 

Md —Greenwalt v McCardell, 12 A 2d 
522, 178 Md 132 

Mass —Davis v Sikes, 151 N E 291, 
254 Mass. 540—Home Inv. t'o v. 
lovieno, 137 NE 382, 243 Mu.ss. 
IJl—tirpin v. Morrison, 120 N E 
183, 230 Mass 529 

Mich—Waubun Beach Ass’n v. Wil¬ 
son. 265 N W. 474, 274 Mich 598, 
103 A B R 983. 

S.C—Richards v. Trezvant, 194 S.E 
326, 185 SC 489—Brasinglon v. 
Williams, 141 SE 375, 143 SC 
223 

19 C J p 924 note 8, p 927 notes 42, 
43 

Presumption strictly construed 

Presumption of grant of valuable 
right, in addition to premises de¬ 
scribed, without any words indha- 
tive of such Intent in deed, on ground 
of netesslt\, is <onstrued with strict¬ 
ness.—^Home Inv. Co. v. lovieno, 137 
N E 382, 243 Mass 121 

94. Ky.—Marrs v Ratliff. 128 SW 
2d 604, 278 Ky. 164 

Me—Anderson v. Dyer, 78 A 453, 
107 Me 342. 

Md —Greenwalt v. McCardell, 12 A 
2d 522, 178 Md. 132 

95. Ill—Powers v. Heffernan, 84 N. 
E. 661, 233 Ill 597, 122 Am S R 
199, 16 BRA.,N.S.. 523. 


Mass—Orpin v Morrison. 120 N.E. 

183. 230 Mass 529. 

19 C J p 925 note 16 [a] 

96- S C —Brasington v. Williams, 
141 SE 375, 143 S.C, 223 

97. Md —Greenwalt v McCardell, 12 
A 2d 522, 178 Md 132. 

Utah —Bcrtolina v Prates, 57 P 2d 
346, 351, 89 Utah 238, quoting Cor¬ 
pus Juris. 

19 CJ p 921 note 84. 

98. Cal —Martinelli v. Buis, 1 P 2d 
980, 213 Cal 183. 

Ky—Marrs v. Ratliff, 128 S W.2d 
604. 278 Ky. 164. 

N Y —Garvin v State, 190 N Y S 143, 
116 Misc 408 

Okl —Thomas v Morgan, 240 I* 735. 
113 Okl 212, 43 ABR 934—Haas 
V Brannon. 225 P. 931, 99 Okl 94 
S C —Richards v Trezvant, 194 S E 
326, 185 SC 489. 

19 C.J. p 921 note 86. 

99. Ark—Boullioun v. Constantine, 
54 S W 2d 986. 186 Ark 625 

Ind—State ex rel McNutt v Orcutt, 
199 NE 595, 211 Ind. 523, rehear¬ 
ing denied 7 N E 2d 779, 211 Ind 
623. 

Iowa—Black v. Whitacre, 221 N.W 
825, 206 Iowa 1084. 

Me—Bittlefleld V. Hubbard, 128 A. 

285, 124 Me 299, 38 A B R 1306 
Mont —Violet v. Martin, 205 P. 221, 
223, 62 Mont. 335, citing Corpus Ju¬ 
ris. 

NY—Garvin v. State, 190 NYS 
14 3, 116 Misc 408—Falcone v 

Thomas, 194 NYS 643, 644, cit¬ 
ing Corpus Juris. 

Okl—Thomas v. Morgan, 240 P. 735, 
737, 113 Okl 212, 43 ABR 934. 
quoting Corpus Juris—Haas v. 
Brannon, 225 P 931, 935, 99 Okl 
94, quoting Corpus Juris. 

Pa—Gray v. Urquhart, 56 Montg.Co. 
357 

S C —Richards v. Trezvant, 194 S E 
.126, 185 SC 326—Brasington v. 
Williams, 141 S.E. 375, 143 S.C. 
223. 

Tenn —Bewisburg, Tennessee v Em¬ 
erson, 5 Tenn App. 127, 134, citing 

Corpus Juris. 

Tex—Ward v. Bledsoe, Civ.App., 106 
S W 2d 1116, 1117, citing Corpus 
Juris—Brundrett v. Tarple>, Civ. 
App., 60 S W 2d 401, 402, citing 
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Corpus Juris —Vidaurri v. Martin¬ 
ez, Civ App, 260 SW 651, revet ‘><d 
on other grounds Maitinez v Vid- 
aurri, Com App, 275 S W 999— 

Neblett v R S Sterling Inv Co 
Civ App., 233 S W 604, error rt - 
fused. 

Utah—Bertolina v. Prates, 57 1* 2d 
346. 351, 89 Utah 238, quoting Cor¬ 
pus Juris. 

Va —Smith v. Virginia Iron, Coal & 
Coke Co. 129 SE 274, 143 Va 
159 

Wash —Bcinweber v. Gallaughi r, 98 
I’2d 311, 2 Wash 388—Slate v 

Superior Court for Kitsap County 
181 P 689. 107 Wash 228. 

19 C J p 921 note 87. 

Originally part of public domain 

(1) The mere fact that all of the 
land was originally part ot the 
pulilic domain and henei* owned l»y 
a common grantor cannot confer the 
pt<uliar right out of whuh a w.‘i> 
from necessity arises 

Cal —Bully Hill Copper Mining & 
Smelting Co V Bruson, 87 I* 237 
4 Cal App 180 

Tex —State v Black Bros , 297 S W 
213, 116 Tex 615. 

19 CJ p 925 note 20 La] (1). 

(2) But It also has been held that 
a sale of public land by the United 
Stales tarries with it, w'heie such 
land IS surrounded by other public 
land, a way to the land bought — 
Snyder v. Warford, 11 Mo. 513, 49 
Am.D 94—19 C J. p 925 note 20 fa] 
( 2 ). 

Plot conveyed owned by grantor; 
other plot owned by grantor and 
another 

(1) One cannot have a right of way 
of nec essity over land, which the 
grantor never owned, exc ept as ten¬ 
ant in common, and, on the other 
hand, a way of necessity is not to 
be implied In favor of premises 
owned by the grantor and another in 
common —Garvin v. State, 190 NYS. 
143, 116 Misc. 408. 

(2) Right of way of necessity does 
not arise when only interest of gran¬ 
tor in adjoining land over w'hich 
grantee claims right is that of co- 
tenant with other parties interested 
in estate in process of administration. 
.—Grav V Magee, 292 P. 157, 108 Cal. 
App. 670. 
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cessity alone without reference to any relations be¬ 
tween the respective owners of the land is not suf¬ 
ficient to create this right.i 

The manner in which the severance occurs is im¬ 
material ; it may be voluntary or involuntary.^ The 
conveyance may be legal or equitable,^ and the 
rule governing ways by necessity has been held to 
apply to a devise of land as well as to conve>ances 
inter vivos but it has been held that a way of 
necessity cannot be implied where the severance is 
by the power of eminent domain.-'* 

The rules as to the acquisition of a private road 
by the exercise of the power of eminent domain,® 
or as to the acquisition of a way by prescription/ 
or as to th^* implication of an easement from the 


use made of the premises by the common gran- 
tor,8 have no application to the implication of ways 
of necessity. The rule requiring that an ease¬ 
ment be apparent and continuous as a requisite to a 
grant or reservation thereof by implication docs not 
apply to a way of necessity.** It is not necessary 
that the way lead directly into a hlghwa^^^® 

b. Time and Degree of Necessity 

A reasonable necessity for a way must exist at the 
time of the severance to support the implication of a way 
of necessity 

No implication of a grant of a right of way can 
arise from proof that the land granted cannot be 
conveniently occupied without it; its foundation 
rests in necessity, not in convenience.^^ Some dc- 


1. Ind—S\Mt7er v Armantrout, 10 
N K 2d sns. lOG Ind App 468. 

Ky—HafTner v Biltcll, 248 S W. 
22X 108 Ky 78 

T« X —\\ ard v Ulrdsoc, Civ App , 
SW2d 1116, 1117, citinK Corpus 

Juris. 

10 C J p 922 nolo 88 

2. Ind—Ilickam v Golladay, 149 N 
E 075. 81 Ind App 5b0 

Ky —Godman v. Jones, 202 S W. 662, 
180 Ky 217 

19 C J p 925 notes 24-26, p 926 notes 
27 28 

Partition 

Kv —Godman v. Jones, 202 S W 662, 
180 Ky 217 

Execution 

Mass—Davis v Sikes, 151 NE 291, 
2"il Mass .540 
10 T p 926 note 27. 

Release of part of property from 
mortg'agre is not a scwninoe such as 
to warrant implied ^ant or reserva- 
tit»n of t asement where mortgage was 
latei divcharpod.— Supraner v. Citl- 
ns S.'iv Hank, 22 N E 2d 38, 303 
Mass 160 

3. N Y —Simmons v Sines, 4 Abb. 

D<*( 216, 4 Keves 153 

Oi ’—Hrow'n v Kemp, 81 P 236, 46 
()i 517 

10 C J p 925 note 23 

4. Ind—Conover v Cade, 112 NE 7, 
184 Ind 604. 

6. Ind—St.ate ex rcl. McNutt v Or- 
cutt, 7 N E 2d 779, 211 Ind 521, 
denying: rehearing 199 N E. 595, 211 
Ind. 523 

19 C.J p 925 note 17 Fal 
6- Ga.—Calhoun v. Oaburn, 108 SE 
706, 18C Ga 569. 

7« Ga.—Calhoun v Oaburn, supra. 

5. C—Brasinglon v Williams, 141 S. 
E 375, 143 S C. 223. 

R Ky—McWhortei v. Holcomb, 225 
SW 130, 200 Ky. 498. 

9. Ky.—McWhorter v. Holcomb, 255 
B.W. 130, 131, 200 Ky. 498, quot¬ 
ing OorpuB Juris. 


SC—Hrasinglon v Williams, 141 S 
E 375, 143 SC 223 
Va—Hoffman v Shoemaker, 71 SE 
198, 69 WVa 233, .14 L.R A .N S . 
632 

la Cal —Cheiit*\ \ O’Brien, 10 P 

479, 69 Cal 10‘) 

19 CJ p 925 note 21 
ILand of stranger between parcel sold 
and that retained 
If the owner of two tracts of land, 
one of which abuts on a public road 
and IS separalid from the other by 
land of another owner over which 
he has a pres<iiptive right of way 
sells one ot the tracts which is 
bounded on all sides by lands of oth¬ 
er per.sons, the grant carries the pre¬ 
scriptive right <»f wav over the thn,d 
persons* land and a wa\ of necessity 
over the tract of the grantor abutting 
on the public mad—Ij"onard v 
Leonard, 2 Allen, Mass, 543. 

11. Iowa—ilhaber v Swiler, 212 
NW 417, 203 low.i 1133 
Kv—Marrs v llitliff, 128 S W 2d 
604, 278 Kv 164 

Me—Liltletield v Hubbard, 128 A 
285, 124 Me 299, 38 ALR 1306 
Mass—Barrett v Du<liiine, 149 N 
E 632, 251 Mass 37—Home Inv 
Co V lovleno 137 NE 382, 243 
Mass 121 

Mifh—Waubun Beach Ass'n v Wil¬ 
son. 265 N W 474 479, 274 Mich 

598 103 ALR 983 citing Corpus 

Juris —Burling v Leiler, 262 N W. 
388, 272 Mich 448 

NH—Goudic V Fisher. Ill A 282, 
79 NH 424 

NY—H< yman v B’ggs, 119 NE 243, 
223 NY 118 reversing 150 NYR 
246, 164 App Div 430- <\ivne v 

New York Slate Teachers’ Retire¬ 
ment Syst€‘m 13 N Y S 2d 659, 257 
App Div. 1006, affirmed 28 N E 2d 
28, 283 N Y 614—In re Avenue K, 
Borough of Brooklyn, City of New 
York, 293 NYS 1017. 250 App 
Div. 137, affirmed In re City of 
New York, Avenue K, and Flatbush 
Avenue, 10 N.E 2d 620, 274 N.T. 
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503—Smith V New York Cent R 
Co , 257 NY S. 313, 235 App Div 
262 

Ohio—St Michaels Russian Ortho¬ 
dox Greek Catholic Church v Clark, 
174 NE 607, 37 Ohio App 200 
Okl —Haas v Brannon, 225 P 931, 
9.16, 99 Okl. 94, quoting Corpus Ju¬ 
ris. 

Pa—Stem v Bell Tclepbone Co of 
I*< nnsvlvania, 151 A 690, 301 Pa 
107—Blackburn v. Youghlogheny 
& Ohio Coal Co, 168 A 351, 353, 
110 Pa Super 552, citing Corpus 
Juris. 

Tenn —Lewisburg, Tennessee v 

Emerson, 5 Tenn.App 127 
Tex—Martinez v. Vidauin, Com 
App , 275 S W 999, reversing, VI- 
daurri v Martinez, Civ App, 260 
SW 651 

19 C J p 922 note 90 
Rulo applied to drain 
NY—lieriico v Ciccolella, 296 N 
Y S 97. 251 App Div 746 
Ohio—Keyler v Eustis. 13 Ohio N 
P NS. 001 

Way hold merely convenient 

(1) That owner must go upgrade 
in getting to or from his land or 
would have to make or improve way 
tlic‘rffrom dots not alone give him 
right to w.H.y of necessity—Waubun 
Beach Ass’n v Wilson. 265 N W 
474, 274 Mich 598, 103 ALR 983 

(2) Where the evidence showed 
that Iht party had another outlet 
to a highway, but that it was over 
a poorer road and a much longer 
distance to the city than the wa> 
sought to be opened mere conven¬ 
ience will not justifv the opening 
of a wa\ of netcssity and the par- 
tv' having an outlet could not open 
the new road—Lewisburg, Tennes¬ 
see V Emerson, 5 Tenn App 127 

That the property will be greatly 
depreciated in value if the way 
cannot be used does not authorize a 
Judgment establishing the way as 
one of necessity.—Staples v Corn¬ 
wall, 99 N Y.S. 1009. 114 App Div. 
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cisions require “strict” or “absolute” necessity, 
particularly in the case of an implied reservation.^^ 
Other decisions maintain the view that the necessity 
for the way cannot be limited to absolute physical 
necessity,!^ a*d that it is enough to warrant the 


implication of a way of necessity that the way is 
reasonably necessary.^^ A way will not be implied 
where claimant has another mode of ingress and 
egress,as where the necessary way to the highway 
can be obtained through his own land^^ at reason- 


596, affirmed 83 NK 1132, 190 NY 
506. 

Vnderffroimd way 

(1) “It may happen that the min¬ 

erals can be more conveniently or 
profitably removed and put upon 
the market by an undergrround than 
by an overland way; yet that fad 
will not authorize the implication 
that the parties intended that a 
riffht to the underground way should 
pass with the deed, which is silent 
on the subject The question is not 
one of convenience, but of neces¬ 
sity. . . The overland way 

is one of necessity, the underg^round 
wav IS not: hence the former, not 
the latter, is the one the claimant 
ma\ have ’’—Pearne v Coal Creek 
Min & Mfg Co, 18 S.W. 402, 404, 
90 Tenn 619. 

(2) Where a landowner conveyed 
a rig^ht of way through his farm in 
fee to a railroad company and >ears 
afterward natural gas was found 
on his land situated on the fur¬ 
ther side of such rijfht of way fiom 
his residence, it was held that the 
law would impl> a way of neces¬ 
sity by which he might pipe such 
gas to his residence for use therein, 
the pipes to be so laid and con¬ 
structed as not to Interfere in any 
wise with such railroad company’s 
proper use and occupation of its 
right of way—Uhl v Ohio River 
R Co, 34 SE 934, 47 W Va 59 

12 . Me—Uittlefleld v Hubbard. 128 

A. 285. 124 Me 299. 38 ALU 

1306 

Mich—Burling v Leiter, 262 NW 
388. 272 Mich 448 

NY—In re Avenue K, Borough of 
Brooklyn City of New York, 293 
NYS 1017. 250 AppDiv 137, af¬ 
firmed In re City of New York, 
Avenue K, and Flatlands Avenue, 
10 N E 2d 520, 274 N Y. 603—In 
re Ninety-Sixth St. in Borough 
of Brooklyn, City of New York, 
278 NYS 237, 243 App Div. 809. 
19 C J. p 923 notes 98. 99 

13. Ohio —St Michaels Russian 

Orthodox Greek Catholic Church 
V Clark. 174 NE 607. 37 Ohio 

App 200. 

19 C J p 922 note 90 la], p 927 note 
49 

14. Mass —Davis v Sikes, 151 N 
E 291. 254 Mass. 540—Wellwood 
v. Havrah Mishna Anshi Sphard 
Cemetery Corporation, 150 N.B. 
203, 254 Mass 350. 

19 C.J. p 923 note 1. 


15. Cemn—Marshall v Martin, 139 
A 34 8. 350. 107 Conn 32, citing 

Corpus Juris. 

SC—Brasington v. Williams. 141 S 
E. 376, 143 SC 223 
Tex —Missouri-Kansas-Texas Ry 

Co of Texas v Cunningham, Civ 
App . 273 S W 697 

Va—Smith v Virginia Iron, Coal 
& Coke Co, 129 SE. 274. 143 Va. 
159 

19 C J p 923 note 2. 

Way held reasonably necessary 

A railway company destroy ed a 
passage under its right of way, 
dividing plaintiff’s inclosed lands 
Its loss necessitated plaintiff’s trav¬ 
eling one and one half miles fur¬ 
ther to use the grazing lands on ei¬ 
ther side of the railway, which were 
directly accessible before, held that 
the crossing destroyed was reason¬ 
ably necessary —Missouri-Kansas- 
Texas Ry Co of Texas v Cunning¬ 
ham. Tex Civ App. 273 SW 6‘>7 

10. Conn^—Cascio v Menghi. 172 
A 919. 118 Conn 436 
Ill—Tra.vlor v Parkinson, 189 NE 
307, 355 111 476 

Ind—Shandy v Bell, 189 NE 627, 
207 Ind 215 

Ky—Marrs v Ratliff, 128 S W 2d 
•604, 278 Ky 164 

Md —Cityco Realty Co v Phibidel- 
phia, B & W R Co, 148 A 441. 
15S Md 221 

Mas.s —Cetlin v Bradford, 136 N E 
119, 24 2 Mass 434 

Mich—Eitner v Becker, 262 NW 
270, 272 Mich 386. 

Mont.—Williams v Neal, 271 P 
455, S3 Mont 244—Violet v Mar¬ 
tin, 205 P 221. 62 Mont 335. 

NJ—Faas v Wallwork. 126 A 620, 
96 N J Eq 541 

NY.—Smith V New Yoik Cent R 
Co, 257 N.Y S 313, 235 App Div 
262 

Or—Tucker v. Nuding. 180 P 901, 
92 Or 319 

Tex —Ogden v. Jones, Civ App, 37 
S W 2d 777 error dismissed 
W Va—Post V Wallace, 192 SE 
112, 119 WVa 132—Beckley Nat 
Exchange Bank v Lilly, 182 S 
E 767, 116 WVa. 608, 102 ALR 
462—Dorsey v Dorsey, 153 S.E 
146. 109 WVa 111. 

Wis—Wegner v. Gensrick, 213 N 
W 472, 193 Wis. 212 
19 C.J. p 914 note 20 [a]. 

17. Ala.—Birmingham Truat & 
Savings Co. v Mason, 130 So. 669, 
222 Ala 38 

Ark.—^Arkansas Power & Light Co 
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V Hilliard, 47 S W.2d 576, 186 

Ark 383 

Cal.—Nay v. Bernard, 180 P 827, 
40 Cal App 364 

Conn —Marshall v. Martin, 139 A 
348. 107 Conn. 32 

Ill—Peis v. Aiends, 169 NE 244, 
328 Ill 38—Moulton v. De Gui- 
bert, 144 N.E 310, 312 Ill. 667. 
Iowa—Black v Whitacre. 221 N 
W. 825. 206 Iowa 1084 
Ky —Standard Elkhorn Coal Co v 
Moore. 289 SW 261, 217 K> 317 
Mich—Burling v Leiter, 262 NW 
388. 272 Mich 448 

Mo —Seested v Applegate, App , 26 
S W 2d 796 

NH—Ooudie V Fisher, 111 A 282 
79 N H 424 

NJ—Man v Vockroth, 121 A 599. 
94 N J Eq 511. 

Y—In re Ninet\-Sixth St in 
Borough of Brooklvn, City of 
New Yt>rk, 278 NYS 237, 24.1 

App Div 809- In re Vaiiari Ave 
in New York Cit>, 275 NYS 67 
242 Appl>iv 378—Caulfield \ Lo- 
benstine, 205 NYS 150. 123 Mi.se 
285 

Okl —Haas v Brannon, 225 p 93 i 
936, 99 Okl 94, quoting Corpus 

Juris. 

Pa —Wally v Wally, 133 A 627, 286 
Pa 413— Grjiy V. Urquhart, 56 
MontgCo S.")? 

Tenn —Lewisburg, Tennessee v. 

Emerson, 5 T< nn App 127, 135 

citing Corpus Juris. 

W Va —Dorsey v Dorsey, 153 S E 
146. 147 109 WVa 111, citing 

Corpus Juris. 

Wis—Batkh.iu'^cn v Mayer, 2’14 N 
W 904, 204 Wis 286. 74 A L R 
124 5 

19 C J p 922 note 92 

Where land fronts on two streets 

there is no basis for claiming, as a 
w'ay of necessity for it. access bv 
an alleged alley just back of it — 
Weber v Aluminum Ore Co., 136 N 
E 685, 304 Ill 273 

That front of plaintiff’s lot was 
entirely covered with halldlngs did 

not entitle him to right of way of 
necessity over private driveway of 
adjoining owners since his lot front¬ 
ed on street.—^Zemon v. Netzorg, 
226 NW. 242, 247 Mich. 563. 

Way to other part of saane tract 

One cannot have a right of way bv 
necessity from one part of his land 
to another portion of the same tract 
over the land of another—Baumhof. 
V. Lochhaas, Mo., 253 S.W. 762 
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able expense,^® or where he has a right of way over 
the land of another,unless his right to use such 
way is merely permissive.20 The fact that claim- 
ant could obtain a way by the exercise of the pow¬ 
er of eminent domain will not prevent the implica¬ 
tion of a way.^i Reasonable access to a highway 
over a navigable body of water prevents the main¬ 
tenance of a way by necessity over the lands of 
another but if the way by water is not naviga¬ 
ble for part of the yearns or is not available for 
the transportation of all such things as may be 
needed for the use of the land in a reasonable way,24 
a way of necessity will be implied. Some cases 
have Ignored the water way as a way of ingress and 

egress. 2 5 

A way by necessity can be implied only when the 
necessity existed at the time of the grant; in other 
words, the necessity is to be determined from the 


§ 36 

conditions existing at the time of the conveyance.2® 
The necessity must not be created by the party 
claiming the right of way 27 A grantee cannot so 
change the uses of land as to convert a way of con¬ 
venience into a way of necessity ;2® nor can he cre¬ 
ate such necessity by subdividing and selling sepa¬ 
rate portions thercof.2i^ 

§ 36. - On Sale or Lease of Land Sur¬ 

rounded by That of Grantor or Lessor 

On a conveyance which leaves the land conveyed or 
retained surrounded by the land of the grantor or granteOf 
a way of necessity is implied in favor of the landlocked 
parcel. 

When there is a conveyance of a tract of land 
and there is no means of access thereto or egress 
therefrom except over the remaining land of the 
grantor, a way of necessity over such land is ordi¬ 
narily granted by im])liCcition of law Similarly, 


18. Md—(Ircenwalt v McCaidell, 

12 A 2d 522. 178 Md 1.^2 

Mass—Pavi.s v Sikrs, 151 NE 291, 
254 Mass 540 

Cost greater than value of land 

Where the cost of a way over 
< laimant’s land would b»* greater 
than the value of th<* land, he is 
entitl<‘d to a way of necissity 
Conn—Marshall v Marlin, 139 A 
348. 107 Conn 32 

Va—Smith v Virginia Iron. Coal 
& Coke Co. 129 SE 274, 143 Va 
159 

19. Iowa—Fcilhafier v Swiler, 212 
N W 417, 203 Iowa 1133 

NY—Smith v Ntw York Cent R 
Co, 257 NYS 313, 2 1.5 App Div. 
2b2 

19 C J p 923 note 93 

Where errant creates a way no im¬ 
plication can arise creating another 
or a diflercnt one—Millar v Millar, 
171 NYS 993, affirmed 176 NYS 
911, 188 App Div 906 

20 . Ala—Hamby v. Stepleton, 130 
So 76, 221 Ala 536 

Miss—Quin v Sabine, 183 So. 701, 
183 Mi.ss 375 

Or—Tucker v. Nuding, ISO P 903, 
92 Or 319 

21. Ga—Calhoun v Ozburn, 198 S 

E 706, 708. 186 Ga. 569. citing 

Corpus Juris. 

19 C.J p 925 notes 16. 18 

Statute authorizing owner to ap. 
ply to town hoard for construction 
of highway does not destroy neces¬ 
sity of way since board had discre¬ 
tion to refuse request—Backhausen 
V. Mayer, 234 N W 904, 204 Wis. 
286. 74 A LR 1245 

7SL Me —Littlefield v Hubbard. 

128 A. 285, 124 Me 299. 38 A.L.R 
1306. 

N Y.—Moore v Day, 191 N.Y.S. 731. 
199 App.Dlv. 76. 


Or—Tucker v Nuding, 180 P 903, 
92 Or 319 

19 CJ p 921 note 95 

23. Mich—Rodal v Crawford, 261 
N W 260, 272 Mich 99 

Ohio—A S D Securities v. J H 
Bellows Co, 192 NE 472, 48 Ohio 
App 101 

24. Mass—Ipswic h Grammai Sohot>l 
v Jeffrey's Neck I'asture, 55 N E 
462, 174 Mass 572. 

19 C J p 923 note 90 

25. Md—Jay v Michael. 48 A 61, 
92 Md 198 

NJ—William Dahm Really Corpo¬ 
ration v Cardel, 16 A 2d 69, 12.S 
N J Eq 222 

26. Mich —Burling v Leiter, 262 
NW 388, 393. 272 Mich 448, quot¬ 
ing Corpus Juris. 

NY—Smith \ New York Cent R 
Co. 257 NYS 313, 235 App I>iv 
262 

Ohio—Jones v Bethel, 152 NE 734, 
20 Ohio App 442 

Tenn —Lewisburg, Tennessee v 
Emerson, 5 Tenn App 127, 135, 

citing Corpus Juris. 

19 CJ p 926 notes 29. 30. 
Discontinuing highway to which 
way of necessity leads 
A way of necessity acquired b> 
the grantee of a lot of land to a 
highway crossing an adjoining lot 
of the grantor terminates at tht 
side of the highway, and whi n that 
is discontinued and a new' highway 
laid out beyond it over the gran¬ 
tor’s lot It will not be enlaiged so 
as to enable the grantiM* to use the 
discontinued portion foi the pur¬ 
pose of reaching the new' highway, 
his remedy being a claim for dam¬ 
ages for the destruction of his ease¬ 
ment—Morse v Benson, 24 NE 
675, 151 Mass 440 

27. Tenn.—Lewisburg, Tennessee v 
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Emerson, 5 Tenn App 127, 135, 

citing Corpus Juris. 

19 CJ p 926 note 32. 

28. Ky—Kentucky Distillerie.s & 
Warehouse Co v Warwick Co. 
179 SW 611, 166 Ky 651 

19 C J p 926 note 33. 

29. Mich—Burling v Leiter, 262 
NW 388, 393, 272 Mich 448. quot¬ 
ing Corpus Juris. 

Or —Lankin v Terwilliger, 29 P. 
268. 22 Or 97. 

30. Ala—Looney v. Blackwood. 

140 So 400 401. 224 Ala 342, 

citing Corpus Juris. 

Ark—Vassar v Mitchell, 276 S W. 
60.'>, 169 Ark 792—Bedser v. 

Moorc’ 84 SW 219, 73 Aik. 296. 
Conn—Marshall Martin, 139 A 
34 8, 107 Conn 32—De Kay v. 

Shorehaven Realty Co., 132 A 533, 
104 Conn 36 

Kv—McCartv v Blanton, 293 S W. 
958, 219 Ky. 450—Standard Elk- 
horn Coal Co V Moore, 289 S W. 
201, 217 Ky 317—McWhorter v. 

Holcomb, 255 S W. 130, 131, 200 
Ky 498, quoting Corpus Juris. 
Md — Pox V Paul, 148 A 809, 168 
Md 379. 68 AL R 520 
Mass—Davis v Sikes, 151 NE 291, 
254 Mass 540 

Midi — llodal V Crawford, 261 N W 
260, 272 Mich 99 

N Y —Falcone v Benjamin. 221 N. 
Y S. 190, 192, 129 Misc 143, citing 
Corpus Juris —Garvin v State, 
190 N.Y.S. 143, 147, 116 Mlsc 408. 
citing Corpus Juris —Falcone v 
Thomas. 194 NYS 643. 645, cit¬ 
ing Corpus Juris. 

Okl —Thomas v Morgan, 240 P 
736. 113 Okl 212. 43 ALR 934. 
Or—Fendall v Miller, 196 P. 381, 
384. 99 Or. 610. citing Corpus Ju¬ 
ris. 
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a right of way is impliedly granted by a lease of 
premises which cannot be approached except across 
the lessor’s land.®^ 

If the grantor conveys part of his land, leaving 
the remainder without means of ingress or egress, 
a way of necessity, over the land conveyed is im¬ 
pliedly reserved,*^" even though the conveyance is 
made with the usual covenants.*^^ A way of neces¬ 
sity cannot be claimed t»y a grantor over other land 
than that granted by him 34 

§ 37. - On Sale of Land Surrounded by 

That of Grantor and Third Persons 

On a conveyance which leaves the land conveyed or 
retained surrounded by the land of the grantor or grantee 
and third persons, a way of necessity is implied in favor 
of the landlocked parcel. 

If the land granted is partly surrounded by that 


of the grantor and partly by that of strangers, a 
right of way over the remaining land of the grantor 
exists by Jieccssity.3*> If the land retained is sur¬ 
rounded by the land conveyed and the land of stran¬ 
gers, the grantor is entitled to a way of necessity 
over the land conveyed.3® 

§ 38. - On Sale of Something to Be Re¬ 

moved from Land 

On a grant of something to be removed from the 
land, there is an implied grant of a way to take and re¬ 
move the thing granted. 

Where the owner of land grants to another .some 
product of the soil, such as growing timber, stone 
in a quarry, iron ore, or the like, the grant neces¬ 
sarily carries with it such a reasonable way over 
the surface of the land as will render the right to 
enter and lake away the thing granted available, 37 


Pa—lior«?tnar v Allogrhtmv Coiint> 

2 A 2d 715. 332 Pa 156—Hawkes 

V City of Philadelphia, 107 A 
747, 264 Pa 346. 

SC—Richards v. Trezvant, 191 S 
E 326. 185 SC 489—Brasinffton 

V Williams, 141 S E. 375. 143 SC 
223 

Tex —Stuart v. Larrabee, Civ App , 
14 S W 2d 316, 320, error refused 
citinp OorpiiB O’uris—City of Dal¬ 
las V RofCman, Civ App, 234 S. 
W 121. 

Vt —Pennoek v. Goodrich, 157 A 
922, 104 Vt 134 

Va —Smith v Virginia Iron Coal & 
Coke Co, 129 SE. 274. 143 Va 

159. 

Wash—Dawson v. Greenfield, 203 
P 948, 118 Wash 454—State v 
Superior Court for Kit'Jap County, 
181 P. G89. 107 Wash 228 
W.Va—Dewitt v Elmore, 166 S.E 
271, 112 WVa. 617. 

Wis—Batkliausen v. Mayer. 234 N 
W 904, 204 Wis. 286, 74 A.L. R 
1245 

19 C J p 923 note 3. 

Use of beach 

One acquiring property which had 
been convened by respondent own¬ 
ing entire tract, with use of beach, 
had right to pass over respondent’s 
intervening land to reach beach — 
Rice V Vlne^ard Grove Co, 169 N 
E 664, 270 Mass 81. 

31. Tex —Porter v. Johnston, Civ 
App , 76 S.W 2d 548 
19 C J P 927 note 55 

38. Ind—Hickam v. Gollada^. 149 
N E 375, 83 Ind App 5(.9 

Ky—Skaggs V Carr, 200 SW 27. 
178 Ky 849. 

Mass.—Davis v. Sikes, 161 N E 291, 
254 Mass. 540. 

KT—Smith V. New York Cent R 
Co., 257 N.Y.S. 313, 236 App Div 
262—Garvin v. State, 100 N Y S 
143, 147, 116 Misc. 408, citing 


Corpus Juris—Pi< otte v Smith. 
170 NYS 7J6. 110 Misc 144 
Ohio—Baltimore & O R Co v Gil- 
moie, 19 Ohio App 480 
Tex —MisMouri-Tvansas-Texas Ry 

Co of Tevas v Cunningham, Civ 
App 273 SW 697 

Vt—I’cnnock v Goodrich, 157 A 
922, 104 Vt 134 
19 C J p 926 note 38 

When there is a way la existence 
at the time of the severance it is 
presumed that the parties had in 
\ lew the continued u e of such road- 
vvay—Quin v Sabine, 183 So 701, 
183 M-ss 376 
Railroad 

One without access to rc-m.iining 
land, exc.ept over light of wav con- 
vc*yed to railroad, has reser\c‘c] way 
of necessity over land conveyed—• 
Baltimore & O R Co v (iilmore, 
19 Ohio App 489—19 C J. P 927 note 
48 

Estoppel 

Tnat grantor knowingly permitted 
improvements on the land granted 
without asserting his right of wav 
over It, doe.s not estop him from 
afterward claiming such right of 
wav —Hcdman v Patterson, 78 S W 
989, 34 Tex Civ App. 344. 

Where grantor conveys retained 
land, he cannot assert easemc nt — 
Bowington v. Williams, Tex Civ. 
App . 166 S W 719. 

33. N Y —Empire Bridge Co v 
Liarkin Soap Co, 109 NYS 1062, 
59 Misc 46, affirmed 117 N Y.S 
11.14, 132 App Div. 943. 

10 C J. p 927 notes 41-46. 

34. N Y —Heaton v New York 

Cent & H R fl Co., 149 NYS 
71, 86 Misc 467. 

3& Ala—Looney v. Blackwood, 140 
So 400, 401, 224 Ala. 342, citing 
Corpus Juris—Hamby v Steple- 
lon, 130 So. 76. 221 Ala. 536 
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Ga—Calhoun v. Ozburn, 198 S.K 
706, 708, 186 Ga. 669, citing Cor¬ 
pus Juris. 

Ill —Trapp V. Gordon, 7 N E 2d 869 
366 III 102. 

Ky —Morgan v. Morgan, 266 S W 
35, 205 Ky 545 

Md—Fox V Paul, 148 A 809. 158 
Md 379, 68 A L R 520. 

Mich—Douglas v. Jordan, 205 NW 
52, 232 Mich. 283, 41 ALR 1437 
—Goodman v. Brenner, 188 NW 
377, 219 M'ch 55. 

Mo—Seitz Packing & Manufactur¬ 
ing Co V Quaker Oats Co , 124 S. 
W2d 1177, 1180, 343 Mo 1059 

ciuotmg Corpus Juris. 

N J —(kilonial Buildlng-Loan Ass'n 
of Jersey City v Borgc*n Mut 
Building & Loan Ass’n No 4 of 
Jcr.scy City, 11 A 2d 125, 124 N.J 
Law 92 

Or—Tucker v. Nuding. 180 P 903 
92 Or 319. 

Tex—C^ity of Dallas v. Roffman. Civ 
App , 2.14 S W. 121. 

Utah —Wade v. Don us, 173 P 664 
52 Utah 310 

Va—Smith V. Virginia Iron, Coal & 
Coke Co.. 129 S.E. 274, 143 Va 
159 

WVa..—Dewitt v. Elmore, 166 SK 
271, 112 WA'^a 617. 

Wis—JJackhausen v. Mayer, 234 N 
W 904, 204 Wis. 286, 74 A L.lt. 
1245 

19 C J p 927 note 53. 

Contract to nell retained part 

This right is not affected by a 
contract of sale of part of the sur¬ 
rounding lands of the grantor made 
prior to the conveyance to the gran¬ 
tee but of which he had no notice.— 
Fairchild v. Stewart, 89 N.W. 1076, 
117 Iowa 734. 

36b Miss—Quin v. Sabine, 133 So 
701, 183 Miss. 376. 

37. Ky —Beattyville Co. v. Tyrone 
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but in such case the purchaser is not at liberty to 
use any way he chooses his right to use a par¬ 
ticular way depends on its being reasonably neces- 
sary.39 The grantee of a wreck has of necessity a 
right of way to it over the land of another On 
a like principle a contract to permit the use «if a 
wall for a sign space creates an easement and im- 
])lies the right of such access to the wall as is nec¬ 
essary to use it for that purpose ^ ^ 


§ 39. Ways Created by Sale by Reference to 
Map or Plat 

Where land is conveyed with reference to a map or 
plat showing streets, there is an implied grant of ease¬ 
ments with respect to such streets. 

Where the owner of a tract of land lays it out in 
streets and lots delineated on a maj) or plan and sells 
lots bounded by such streets, the legal effect of the 
grants is to convey to the grantees easements of 
way with respect to the streets as laid out.^2 This 


roal Co, 26B SW. 616. 2()B Ky 
11)7 

Tt nn - IMokons v. Kizer 11 Ti^nn 
App .651 

1‘) C J p 927 nole 56 

38. Mass—Worthon v (Jdino. 65 N 
1C 67. 1S2 Mass 24 3 

39. Mass—Worthen v. flaino. supia 

40. NC—HelfiHd V. rwiiim. 35 NC 
394. 57 Am D 563. 

19 C J p 92S note 59. 

41. Ill —R J Gunning t’o. v. Cu¬ 
sack, 50 111 App 290 

42. Ala—Malone v IhHatur tuition 
Compress Co, 100 So 307. SOS. 211 
Ala 522, quoting Corpus Juris. 

Conn—Whitlon v Clark, 151 A 105, 
112 Conn 28 

Fla—City of Miami v. Floi ula Fast 
Coast R>. Co, 84 So 726, 79 Fla 
539 

Hawaii —I*aterson v. Rush, 34 Ha¬ 
waii 881 

Me—Hari IS v City of South I’ort- 
Icind 108 A 326 118 Me. 356 

M d —M u 11 ti n V Hochman, 14 5 A 551, 
557, 1.57 Md 213, cilmg Corpus Ju¬ 
ris—Ad.ims V Peninsul.a Produce 
Kx( li of Mai y land, 116 A 106, II.S 
Md 656 

Mass—Liucier v. Dube, 181 NIC 709, 
280 Mass 1—Rodgers v. Parker, 9 
Gray 445 

NY—Ent Realty Corporation v Sea 
Gate Ass'll, 162 N.E 581. 249 NY 
62. affirming 227 N Y.S. 600. 22.1 
AppDiv 768 and reargument de¬ 
nied 164 N.E. 3.^6, 249 NY 417— 
Drabinsky v Sea Gate Ass’n, 146 
N E 614, 239 N Y. 321, modify¬ 
ing 204 N.Y.S. 904, 209 App 

Div 827, affirming 201 N Y S 
102, 121 Misc 195—Harder v 

Ambassador Realty Co, 16 NY 
S2d 717, 258 App Div. 922, 975— 
In re Biigham Street in City of 
New Yolk, 284 N Y.S. 500, 24 6 App 
Div 819, affirmed In re Biighurn 
Street in Borough of Brooklyn, 
City of New York, 6 N.E 2d 427. 
273 N.Y 608—Seamans v Gulf 
Refining Co, 260 N Y.S 876, 237 
App Div 202, amended on other 
grounds 263 N.Y S. 933, 239 App 
Div 784. affirmed 191 N.E 500. 264 
N Y 433—Powlowski v. Mohawk 
Golf’Club, 198 NY.S 30. 204 App 
Div 200. reversing 195 N.Y S 788. 
119 Misc. 139—In re Thirty-First 


(Patterson) Ave. 273 NYS 757. 
152 Mise 819—Mann v. Groom, 231 
N Y S 342, 133 MIse 260—In re 
St hool Site on Avenue M Borough 
of Brookl>n. City of New York, 
219 NY'.S 645 128 Misc 525 
N t'*—Someisette v. Stanaland, 163 
S E 804, 202 N.C. 685. 

Ohio —Hebeiistreit v Mutdler, 11 
Ohio N P,N S . 645 
I’a —Rialto Building & Loan Ass'n v 
Commonwealth Title Co of I'hila¬ 
th Iphia. 192 A 635. 327 Fa 9.3— 
Jltndtison \ Young, 103 A 719, 
260 Pa 334—St liumacher v I’lop- 
lis 87 Pa Supei 265 
RT—Del Giudioe v Shanley, 139 A 
311 

Tex —Halsell v Ferguson 202 S W 
317 109 Tex 114, conformed to, 

.\pp 203 SW 911—Dallas Cot¬ 
ton MiiK V Industrial Ct>, Com 
App, 296 SW 50? reversing, (hv 
App , 252 S W 821—Eidelbach \ 
Davis, Civ App, 99 S W 2d 1067. 
erit»r dismisstd—Blair v Asfn, 
Ci\ App TO S W 2d 10.54. error re¬ 
fused 

19 C.J p 928 note 61 

Such sale is irrevocable dedication 

as bt'lwt-tn grantor and gr.intee 
Mich—I'ultifer \ Bishop 225 N.W 
A. 246 Mich 579 

N .1 —Packer \ City of Woodbury, 
129 A 106. 3 NJMifc 661 
Tex—Ftjit Worth & D S P Rv. Co 

V Judd, Civ App , 4 S W 2d 1032, 
error dismissed 

Sstoppel 

Grantor and those claiming under 
hiiu are estopped to deny existence 
of street delineated in plat to lots 
sold 

Ala—City of Mobile v. Chapman, 79 
So 566, 202 Ala 194. 

Ga—Holdei V Jordan Realty Co. 
154 S K 353, 170 Ga 764—Tietjen 

V Meldriin, 151 SE 349, 358, 169 
Ga. 678, t iting Corpus Juris. 

19 CJ p 929 note 62 

Quasi-easement rule applied 

“Where the owner of an estate has 
divided it into different parts, os lots 
and alleys or w.iys, and so anainged 
them that one part derives an ad¬ 
vantage from another of a perma¬ 
nent, open, and vieible character, the 
purchaser takes the part sold with 
all the benefits and burdens which 


appear at the time of the sale to 
belong to it “—Gerstley v Globe 
Wernicke Co. 172 N.E 829. 833. 340 
Til 270. 

Considerations held not to bar oper- 
ation of text rule 

(1) That the street is not a way 
of nei es‘<it>--Newport Pressed 
Brick & Slone Co. v. Plummer, 149 
SW 905, 149 Ky 534—19 CJ p 929 
note 83 

(2) That the street ir a cul-de-sac 
—^Aspinwall v” Enterprise Devtlop- 
nient Co. 140 S E. 67. 165 Ga 83— 
19 C J. p 9.^0 note 84 

(3) That the lines of the land ton- 
\eved run along the sides of the wa.v 
ini-tedd of in the timter—Pelilpicrre 
V Maguire, 100 P 690, 155 Cal 242 

(4) That the tract sulidivlded is 
small—IN'titpierre V Magulie, supra 

(5) That the land covered bv the* 
stroi't w.is never used by any abut¬ 
ting owner—Eltinge v Santos. 152 
P 91.5, 171 Cal 278, Ann Cas 1917A 
1143 

(6) That a warehouse was main¬ 
tained on a buyer's propeity with¬ 
out an opening tow.ard the land de- 
stnbi'd as a street—Eltinge v San¬ 
tos, supra 

(7) That the tract described could 
be used only for a footjiath—Doug¬ 
lass V Belknap Springs Land Co . 81 
A 1086. 76 NH 2.54. 37 L.R A..N S. 
953. 

(8) Ob.struf lions existing at time 
of the conveyance, where conveyance 
is made without reference to such 
obstructions—Williamson v Salmon. 
173 NYS 617, 105 Misc 485 

(9) The right of a purchaser of 
lots forming part of a tract sub¬ 
divided according to a recorded plan 
to h.ive an avenue shown by the 
plan as following a lake line lelt 
unobstructed is not affected by an> 
mistake as to the quantity of land 
lying between the lake and another 
point—Douglass v Belknap Springs 
Land Co. supra. 

Sale contract not oonsimunated by 
deed 

Purchaser of lot with reference to 
map showing land to he opened os 
street has an easement of access, 
although the sale has not been con¬ 
summated by deed—In re Roosevelt 
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rule does not apply if the map or plat is not referred 
to in the deed.^3 

The purchaser’s right is a property right of which 
he cannot be deprived without due process of law.**^ 
The easement thus created is independent of the 
dedication of the plotted streets to the public use 
it is not rendered nugatory by the fact that the plat i 


is not properly made^® or recorded^for purposes 
of dedication; nor is it destroyed by the failure 
of the public authorities' to accept the streets or by 
the abandonment of the public right On the oth¬ 
er hand, it is held that where the land is purchased 
after dedication is accepted,^® or where the sale is 
i with reference to proposed streets planned by the 


Ave. in City of New York, 174 NY. 
S. 600, 186 App Div 457 

PnrcliaBer of property adJaoexLt to 
tliat platted 

Purchasers of property from heirs 
of plattor. rel>ing on streets platted, 
are entitled to have streets remain 
open thoujch property is adjacent to 
plat—Trustees of Schools v. Das- 
sow, 151 NIC 896. 321 Ill. 346. 

Subsequent couvesrauces under dif¬ 
ferent map 

Party who took title in conveyance 
recognizing plaintiff’s title as against 
any street as shown on prior map, 
and further recognized situation by 
subsequently making conveyance by 
map which obliterated such street, 
did not acquire any private easement 
over plaintiff’s premises for street 
purposes—Stillman v City of Clean, 
127 NE 267. 228 N.Y. 322, rever.sing 
171 NYS. 445, 184 App Div. 323. 

which affirmed conditionally 161 N 
YS 691 

Road treated as two ways on 

map rather than as one continuous 
road will be so treated by the court 
—Prentiss v City of Gloucester, 127 
NE 796, 236 Mass 36 

Bridfire 

Where map showed that the 
streets bounding grantee's land were 
to be connected w^ith the city streets 
by a bridge, the conveyance carried 
an implied easement for the use of 
the bridge —Oney v AVest Buena 
Vista Land Co. 62 SE 343. 104 Va 
580, 113 AmS.R 1066, 2 L R A ,N S . 
832 

Property not owned by grantor 

A map showing lots and unopened 
streets and sales of lots fronting on 
a street vrilh reference to the map 
has no effect on other property not 
owned by owners of the property 
shown on the map. and does not 
create any easemtnls of right of 
way over such other pioperty —In re 
Lawrence St.. 136 NYS 845. 

Ona dedicating land has same rela¬ 
tion to easement as other lot own. 
ers 

Pa.—Cain v Aspinwall-Delafield Co , 
137 A. 610. 289 Pa. 635 

The words **rlghtB, liberties, privU 
leges and appurtenances” are not 

sufficient of themselves to create 
easements, but are sufficient where 
the deed refers to a map or plat 
showing ways, commons, and the 


like —^Knowles v. Nichols. C C R I, 
14 FCas.No 7,897. 2 Curt. 571 

43. Conn.—Buckley v. Maxson ISl 
A 922, 120 Conn 511. 

Mass—Leuci v Sterman. 138 NE 
399, 244 Mass. 236, 28 A L R S5.3 
Tex—Lee v. City of Stratford, 81 
S.W2d 1003, 12.6 Tex 179 

Where deed referred to sectional 
plan, but did not refer to other .‘sec¬ 
tional plans or to index, such other 
plans or index cannot be c'onsidcied 
for the purpose of giving grantee 
easements —Prentiss v City of 
Gloucester. 127 NE 796, 236 Mass 
36 

44. NY—Smith v Smith, 104 NY. 
S 1106, 120 App Div 278. affirmed 
87 NE 1127, 193 NY. 667 

19 C J p 92‘) notes 72-75. 

Subsequent amendment or change 
of map by seller is void as to pur¬ 
chaser—Miller v Fisher, 174 P 1152, 
90 Or. Ill 
Change of grade 

The original owner of the platted 
tract cannot, after the conveyance of 
a lot abutting on a street, cut dow n 
the graded and established road¬ 
way —Cunningham v Fitzgerald 33 
NE 840, 138 N.Y. 165, 20 L R A. 

244 

45. Cal.—Syers v. Dodd, 8 P 2d 157, 
120 Cal App 444 

Ill —Gerstley v Globe Wernicke Co , 
172 NE 820, 340 Ill. 270 
La—Larcade v Iseringhausen, 90 So 
830, 153 La 976—Iseringhausen v 
Lariade, 85 So 224, 147 La 515 
N Y —Drabinsky v. Sea Gate Ass’n, 
239 NY 321, 146 NE 614. modi¬ 
fying 204 N Y.S 904, 209 App Div 
827, affirming 201 NYS ’102, 121 
Misc 195—Powlowski v Mohawk 
Golf Club. 195 N Y.S 788. 119 Misc. 
139 

NC—Eller v Starr, 105 SE 167, 180 
N C 514. 

Pa—Baltimore & O R Co in I'enn- 
sylvania v W'llliam Snyder Mfg 
Co , 123 A 868. 279 Pa 219— 

Mitchell v. Bovard, 123 A. 588, 279 
Pa 50. 

Utah—Tuttle v Sowadzki, 126 P. 
959. 41 Utah 501 

W Va —Rudolph v. Glendale Im¬ 
provement Co, 137 SE 349, 103 W 
Va. 81. 

Coexistence of pubUo and private 
easement 

Easements Inuring to public in 
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general by filing of plat and dedica¬ 
tion and easement inuring to lot 
purchasers by reason of their con¬ 
tract are separate rights which may 
coexist in contemporaneous and har¬ 
monious operation and one may bi* 
destroyed without necessary impair¬ 
ment of other—Eidelbach v Davis, 
Tex.tMv App, 99 S W.2d 1067, error 
dismissed 

48. Ill —Gerstley v. Globe Wernicke 
Co. 172 NE 829, 340 111 270 

47. Cal—Svers v. Dodd. 8 P 2d 157, 
120 Cal App 444—Kidiaidscm v 
Hanrahan, 256 1’. 1103, 83 C.il App 
415 

Ill—Gcistley v Globe Wernicke Co 
172 N E 829. 340 HI 270 
19 CJ p 931 notes 6. 7 

48. Ky—Marshall v Kent. 276 S 
W 563. 210 K> 664 

Mich—Pulcifer v' Bishop, 225 N A\ 
3. 246 Mich 579 

N y —Mrinn V Groom, 231 NYS 
342, 133 Mi'^c 200—Hunter v Van 
Kcurtn, 224 NYS 153, 130 Alisc 
599—Lee v' I’ruyn Lumber & Sup¬ 
ply Co, 169 NYS 903, 102 Misc 
455 

NC—Somersette v Stanaland, 163 S 
E 804, 202 N C 685 
I’a—Galley v WTilkinsburg Real Es¬ 
tate & Trust Co. 129 A 445. 283 
Va. ’181—Black v Pitt.sburg & B 
R. Co, 34 Pa Super 416—Carioll 
v. Asbury, 28 Pa Super 354— 

I^wjer v Pastiiszek, 29 Del Co 244 
Tex—Dallas Cotton Mills v Indus¬ 
trial Co , Com App , 296 S W 503, 
leversing. Civ App , 252 S AV 821— 
McLennan County v Taylor, Civ 
App, 96 S W.2d 997, error dis¬ 

missed 

W Va —I>i itz V. Johnson, 6 S E 2d 
231—Carson v. J<ac kson Land & 
Mining Co . Ill S E 846, 90 AV.Va. 
781. 

19 C J p 929 note 69, p 934 note 45 
Xu absence of acceptance the right 
acquired by a grantee is merely that 
of a private right of way —Stevens 
V. Headley, 62 A. 887, 69 N J Eq. 533 
—19 C J. p 929 note 77. 

49. Pa —Titusville Amusement Co 

V Titusville Iron Works Co., 134 
A 481, 286 Pa. 661—Galley v 

Wilklnsburg Real Estate & Trust 
Co. 129 A 445, 283 Pa 381—Stoe- 
ver V. Gowen, 124 A 684, 280 Pa. 
424—Tesson v H. K Porter Co., 
86 A 278, 238 Pa. 504—Dwyer v. 
Pastuszek. 29 Del Co. 244. 
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public authorities,®® the purchaser does not take an 
easement. 

The rule as to the implication of easements where 
land is sold with reference to a map or plat show¬ 
ing streets is based on an inference as to the inten¬ 
tion of the parties,®! and an casement will not be 
implied where it appears that the parties did not in¬ 
tend it.®2 por the purpose of determining the in¬ 
tention, all of the circumstances surrounding the 
transaction will be considered.®^ 

Extent of the easement. The extent of the case¬ 
ment to be implied on a conveyance with reference 
to a map or jilat depends on the intent of the par¬ 
ties,which is to be determined from a consider¬ 


§ 39 

ation of all of the circumstances surrounding the 
transaction®® and the practical construction made 
by the parties.®® It has been held that the test of 
whether the grantee has an easement in a partic¬ 
ular street shown on the map is whether the grant 
or denial of such easement would substantially af¬ 
fect the value of grantee’s parcel.®'^ 

The decisions arc in conflict as to the extent of 
the casement created by a conveyance with refer¬ 
ence to a mayj or plat.®® Some decisions state 
that the grantee acquires an easement as to all 
of the streets shown on the map;®® others lim¬ 
it the easement to the adjoining street and such 
other streets as are necessary to give the grantee 
access to the public streets.®® An intermediate view 


50. Pa—Ctailoy v Wilkinstiurf? Real 

Estate & Trust Co. 129 A 44ri. 
283 Pa 381—lI<*ndeison v young. 
103 A 719, 260 Pa 334—l>w>er v 
Pastuszek, 2‘) Di 1 (’'o 214 

19 C.l p 933 noto 32 

51. N Y —Ent Realty Corporation v 
Sea (late Ass'n. 182 N PI 83, 259 
NY 466. rnodif\ing 254 NYS 678. 
231 Appl>i\ 136 

Value of streets to grantor and gran- 
tee 

Wht re o\\ner of lots in a subdi¬ 
vision >\hich shows the exisien<*t of 
streets and alleys sells lots to vari¬ 
ous pureh.ist rs, presuniablv he does 
iu>t intend to retain the stn ft.s and 
all«\s i\hich are of no valiu to him- 
•-clf, but of great value to the jiui- 
cb.isi rs of the* lots—Deitz v John¬ 
son. AV Va . 6 S E 2d 231 

52. (\al—►‘=!\\arzw.Lld v Cooloj, 103 
P 2d 580. 39 (\il App 2d 306 

Mass—I’rtntiss v City of Gloiues- 
ttr, 127 NE 79b. 2.36 Mass .16 
19 r J p 9.10 notes 97, 98 fb] 
Where deed specifies easement that 
gianlte is to have in the de-erilud 
strttt.s, no implied easements can 
arise—Pientiss v. City of Gloucester, 
supra 

Kecitals for purpose of description 
only 

(1) Where the owner of pioperty 
filed a map thereof which stated 
that the streets and avenues desig¬ 
nated thereon vrere shown for con¬ 
venience in description only, pur¬ 
chasers acquired no easements cUher 
than a wav of necessity —M.atter of 
East One Hundred and Forty-Sec ond 
St, 82 NYS. 445, 83 App Div 430 

(2) Easement was not created by 
reference in deed to avenue ‘as 
shown on the final m.aps of Bronx 
County” and to partition maps which 
showed avenue as “proposed ”—In re 
Varian Ave. in New York City, 275 
NYS 57. 242 App Div 378 

(3) A map may be referred to m 
the deed simply to indicate the loca¬ 
tion of the property.—Johnson v 


Fergu.son. 44 S W 2d 650. 655. 329 
Mo 363. citing Corpns Juris. 

(4) Other instances where ease¬ 
ment not <r«at€d—In re Avenue K. 
Borough of Biooklyn. City of New 
York. 293 NYS 1017. 250 App Div 
137, affirmed In re City of New York. 
Avenue K. and Flatlands Avenue, 10 
N E 2d 520, 274 N Y. 503 

53. NY—Matter of One Hundred 
and Sixteenth St, 37 NYS 5()8, 
1 App Div 436 

19 C J p 930 note 95. 

54. Mass—Wellwood v Havrah 

Mishna Aiishi Sphard Cemetery 
Corporation, 150 NE 203 2 j4 

Mass 350—Bacon v Onset Bay 
Giovc A.s.s'n, 13b NE 813, 211 

Mass 417—Stecems v Young, 123 
NE 777, 233 M.iss 304. 

N Y —Shapiro v Albany Chemical 
Co, 189 NYS 76.3, 197 App Div 
719 

55b Mass —Wellwood v Havrah 
Mishna Anshi Sphard Cc^metery 
(\irpoTatlon, 150 NE 203, 254 

Mass 350—Ba<*on *\ Onset Bay 
(^rove A^s'n 136 NE 813, 241 

Mass 417—Prentiss v Ci(y of 
Gloucester, 127 N E 796, 236 Mass 
36. 

56. Mass.—Bacon v. Onset Bay 

Grove Ass'n, 136 N.E. 813, 241 

Mass 417. 

57. N.Y.—Williamson v Salmon, 173 
NYS. 617, 105 Misc 485 

68. Conn—^W'^lutton v. Clark, 151 A 
305, 112 Conn 28 

Rights against grantor and against 
public authorities 

The purchaser's rights against the 
grantor are essentially differi*nt than 
his rights against public authorities 
having power to open or cIo.se 
streets —Seamans v Gulf Refining 
Co. 260 NYS 876, 237 App Div 

202. amended on other grounds 263 
NYS. 933, 239 App Div 784, affirmed 
191 NE. 500. 264 NY 433—William¬ 
son V Salmon, 173 N.Y S. 617. 105 
Misc. 485. 


59. Oa—Tietjen v Meldrim, 151 S 
E 349, 169 Ga 678 

Ill —Trustees of Schools v. Dassow. 
151 NE 896, 321 111 346—^Wattle.*? 
V. Village of McHenry, 137 N E 
114, 305 Ill 189 

l*a—Galley v Wilkinsburg Real Es¬ 
tate & Trust Co , 129 A 445, 28.3 
Pa 381—Stoever v Gowen, 124 A. 
684, 280 Pa 4 24-—Baltimore & O 
R C'o in I’ennsyJvnnia v Wilson 
Snyder Mfg Co, 323 A 858, 279 
Pa 219 

WVa—DtiU V Johnson, 6 S E 2d 
231—Rudolph V Glendale Improve¬ 
ment Co. 137 SE 349, 10.1 WVa 
81—Carson v .laekson Band & Min¬ 
ing (’•o, 111 SE 846. 90 WVa 
781 

19 C J p 931 notes 14, 15 

6(k Mdb—Mullan v Hochman, 145 A 
554, 157 Md 21.t 

Ma.ss—Wellwood v Havrah Mishna 
Anshi Sphard Conudery Corpora¬ 
tion, 150 NE 203, 254 Mass 350— 
Prentiss v City of Gloucester. 127 
N E 79(i, 236 Ma.ss 3b 

NY—In re Wooley Ave, Borough 
of Richmond. City of New York. 
1 N.E 2d 467, 270 NY. 368, revers¬ 
ing 277 NYS 633, 243 App Div. 
61b—In re East 177th St in Bor- 
inigh of Bronx, New York City, 239 
N\ 119, 145 N E. 903. reversing 
204 NYS 433, 209 App Div. 108— 
S( am.ans v Gulf Refining Co., 260 
NYS 876, 237 App Div. 202. 

amt nded 263 NYS. 933, 239 App. 
Di\ 784, affirmed 191 N E. 500, 
264 N Y 4.13—Powlowski v. Mo¬ 
hawk Golf Club. 195 N.y.S. 788, 119 
Misc 139. 

19 C.J p 931 note 13. 

Basement is only one of aooess 

NY—Nlc'hols Copper Co v Con¬ 
nolly, 203 NYS 839, 208 App Div. 
667, affirmed 148 NE 720, 240 N. 
Y. 696. 

Where large tracts are platted in¬ 
to numorous lots bounded on many 

Jifferent ways, grant by implication 

of onerous servitude on other land 


703 



EASEMENTS 


28 C.J.S. 


§ 39 


is that the grantee acquires an easement in those 
streets whose use would be reasonably l)eneficial 
to him and the deprivation of which would cause 
him injury.®! In any event, the grantee is entitled 
to an easement over the street adjoining his prop¬ 
erty,®’ and such parts of other streets as arc neces¬ 
sary to afTord him access to the public highway.®^ 

By municipal corporation. Where a municipal 
:orporation acting through its properly constitulcd 
authorities sells or conveys a town or city lot bound¬ 
ed by streets or alleys marked out on a plat, and 
the grantee enters on it and expends money in im¬ 
proving it, he is entitled to a right of way over 


such street or alley as appurtenant to the land, and 
any subsequent conveyance by his grantor of the 
portions of such street or alley by which the gran¬ 
tee’s lot IS bounded will be held void ;®4 but the rule 
is different where the plat is made by municipal of¬ 
ficers whose powers in the premises are limited and 
defined by statute.®® 

§ 40. Ways Created by Sale of Land Bounded 
by Road, Street, or Alley 

Where a conveyance describes the land conveyed as 
bounded by a way which is owned by the grantor, there 
is an implied grant of an easement in the way. 


of grantor, not necessary for enjoy¬ 
ment of land conveyed. Is not to 
be presumed, unless clearly Intention 
of parties, reference in a deed to 
a plan although used for description 
or bounds, not resulting in rights not 
necessary for enjoyment of premises. 
In absence of apparent intent, only 
necessity contemplated in ordinary 
cases being that of access to public 
highways, great desirability of a way 
for purposes of prospect being in¬ 
sufficient —Prentiss v City of Glou¬ 
cester, 127 NE. 796, 236 Mass 36. 

61. Conn—^l\"hitton v Clark, 151 A. 
305, 112 Conn 28. 

ND—^Hille v. Nill. 226 NW 635, 
58 ND 536. 

Tenn —Byington v. Bass, 11 Tenn 
App 569. 

19 CJ p 931 notes 10-12. 

88. Cal—Syera v. Dodd. 8 P 2d 157, 
120 Cal App. 444—Richardson v. 
O’lraniahan, 256 P. 1103, 83 Cal 
App 415 

Conn—^W’hitton v. Clark, 16i A. 305, 
112 Conn 28. 

Del—Reinhardt v. Chalfant, 110 A. 

663, 12 Del Ch. 214 S 

Oa —Holder v. Jordan Realty Co, 
154 S E 353, 170 Ga 764—^Aspin- 
wall v Enterprise I>evelopment Co , 
140 S E 07, 165 Ga 83 
Ill —Gerstley v Globe Wernicke Co , 
172 NE 829, 340 Ill. 270. 

Ky—Marshall v. Kent, 276 SW 563, 
210 Ky 654 

Me.—Hams v. City of South Port¬ 
land, 108 A 326. 118 Me 356 
Md—Adams v. Peninsula I*r<iduce 
Exch of Maryland, 115 A. 106, 138 
Md. 656. 

NY.—Dalton v Levy, 247 N.Y S 780, 
232 App Div' 759. rever.sed on oth¬ 
er grounds 179 NE 371, 258 NY. 
161—Shapiro v Albany Chemical 
Co. 189 NTS 730, 197 App Div 
719—Powlowski V. Mohawk Golf 
Club, 196 NY.S 788, 119 Misc 

139. 

Width of street 

(1) The purchasers acquire a legal 
right to have the streets kept open 
to the full width delineated on the 
map. 


Kan.—Molitor v. Sheldon, 15 P. 231, 

37 Kan 246 

N J —^Whito V Tide Water Oil Co , 

25 A 199, 50 N J Eq 1. 

NY—Livingston v New York, 8 

Wend 85, 22 Am D 622 
19 C J. p 932 note 17. 

(2) Parties to conveyances of lots 
by metes and bounds with reference 
to northerly line of new street as 
shown by map prepared by public 
autbority, including right, title, and 
intc'rest of grantor in street along 
which space between old and new 
street line had practically all the 
phvsnal aspects of a street and 
abutting property was improved with 
stores and dwellings built m r»Mogni- 
tion of new northerly line of sticct 
wore held to have created private 
easements on street as shown on 
map—In re Braddock Ave , City of 
New York, 29l NTS. 468, 249 App 
Div 052, modified on other grounds 
In re Braddock Avc, Borough of 
Queen.s, City of New Y’ork, 297 NY 

I S 301, 251 App Div. 669, affirmed In 
re Braddock Ave., City of Ne w York, 
15 NE2d 563, 278 NY. 163, answer¬ 
ing ciuestions certified In re Open¬ 
ing and Extending Braddock Ave 
in City of New York, 298 N.YS 1003, 
252 App Div 750, reargurnent denied 
In ro Braddock Ave, City of New 
York, 16 N.E 2d 850, 278 N Y 703 

(3) Where the width delmc-atc-d is 
greater than the existing wndth of 
such street, a purchaser acquires a 
right of way to the full extent and 
dimensions of such street, as shown 
on the map, until it reaches some 
other highway—^In re Sedgwick Ave. 
and Bailey Ave., 108 N E. 88, 213 N 
Y 438, modifying 147 N.Y S. 661, 162 
App Div. 236. 

(4) Where lots were sold during 
street widening proc c-eding accord¬ 
ing to map showing both existing 
and proposed lines of .streets, gran- 
tois could not reasonably be as¬ 
sumed to have covenanted that if 
proceeding was not continued, they 
would keep street open to full pro¬ 
posed width so as to destroy their 
claim to compensation for appropria¬ 
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tion of fee —In re Northern Boule¬ 
vard, City of New York, 179 NE 
321, 258 N Y 136. 

Ziength of str—t 

(1) According to some deci^^nuis 

the purchaser is entitled to have a 
street abutting on his preinise.s kepi 
open for its entire length, and not 
merely that part which is neces¬ 
sary for his use in reaching seime* 
other highw'ay—Reinhardt v Ch.il- 
fanl, 110 A 663, 12 Del (''h 214— 

19 C J p 932 note 18 

(2) And this rule is apyilud al¬ 
though the street may be merely a 
cul-de-sac—Rodgers v. Parkf'r, 9 
Gray, Mass, 445—Thomas v Poole. 7 
Gray, Mass , 83. 

(3) But o^her decisions hold that 
the rule that the purcjiasc*i of a lol 
abutting on a street is cntitlc'd lo 
have the portion of the street whie h 
borders on his premises kept open 
at each end doc's not mean that In 
IS entitled to have the stre c t kept 
open at eac-h end no matter how re¬ 
mote the ends aro from his prop¬ 
erty—Reis v New York. SO NE .'"•73 
188 NY 58—19 C J. p 932 note 20 

(4) Under this view, it is suffi¬ 
cient If the street is kept open for 
such a length in either direction as 
to give access to another streat or 
highway.—Hawley v. Baltimore, 33 
Md 270. 

19 C J. p 932 note 21. 

63. NY—Williamson v. Salmon, 173 
N Y.S. 617, 106 Misc. 485 
m both directions 
Private easements were created in 
street in both directions to public 
street system of city.—In re 80th 
Street, Borough of Queens. City of 
New York, 11 N.Y.S 2d 993, 257 App 
Div. 837, reargumciiL denied 14 N Y 
S 2d 158, 257 App Div. 977, appeal 
denied 22 N E.2d 765, 281 N.Y 885 

64- NC—Moose v. Carson. 10 SE 
689, 104 N.C. 481. 17 Am.S.R. 681, 7 
LRA. .548. 

19 C J. p 932 note 25. 

65. Ill.—Seeger v. Mueller. 24 N E 
513, 138 Ill. 86. 

19 C.J p 932 note 26. 



28 C.J.S. 


EASEMENTS 


§ 40 


Where a grantor conveys land by a deed describ¬ 
ing it as bounded by a road, street, or alley, the fee 
of which IS vested in the grantor, the grantee ac¬ 
quires a right of way over the road, street, or al¬ 
ley.®® This rule has been held to apply whether 
or not the road is in existence,®*^ and whether or 
not an easement in the street is necessary.®® The 
right of the grantee, as against the grantor to an 
easement is not one of dedication, but of private 
right, depending on the construction of the deed.®® 


The easement thus created is independent of the 
public right and survives the extinguishment of the 
public easement but there is authority for the 
view that the private right merges in the public 
right and is not revived on the abandonment of the 
public easement. 

The rule that a conveyance of land as hounded on 
a way carries with it an easement in the way is 
predicated on an inference as to the parties' inten- 
tion '^2 and will not be applied where the circum- 


66. U S —American Steel Foundries 
V Sibley Soap Co . C C A Pa , 270 F 
70 

Ala—Malone V Jones, 100 So S.n, 
211 Ala 461 

Cal—Crease v. Jarrell. 224 P 762. 
65 Cal App 554 

Conn—Bufkley v Maxson, 181 A 
022. 025. 120 Conn 511, citingr Cor¬ 
pus Juris. 

Del—Kelly v l*hillipa, US A 230. 13 
DelCh 261 

Ga—Tietien V Meldnm 151 SE 340 
160 Cla 67S-~ H«imil v Pone, 120 S 
E 04, 160 Ga 774 

L#a — Tst rinj^hau<!< n v Daroade, 85 So 
224. 147 Da 515 

NY—Stillman v City of Glean, 127 
NE 267, 228 NY 322, rever^ung: 
171 NYS 445, 184 App Div 323, 
which affirmed conditionally, 161 
N Y S 591—Schlangor \ Schiilman, 
207 NYS 723, 211 App Div 601 — 
Nichols Copper Co v Connolly, 203 
NYS 839, 208 App Div 607. af¬ 
firmed 148 NE 720, 240 NY 596 
—In re Thirt y-Fir.^t (Patterson) 
Ave. 273 NYS 757, 152 Misc 840 
Pa — Tiirsi V T»arry. 5 A 2d 300. 400, 
135 Pa Super 285, citing; Corpus 
Juris —Ciciretti v Joseph, 1 Fay 
L J 127 

Tenn —Sawtelle v Aslor, 126 S W 2d 
367, 23 Tcnn App 33 
Tex —llarclay v. Dismuke, Civ App , 
202 S W 364, error dismissed 
19 C J p 932 note 27, p 933 note 
28 
Flat 

The rule applies, whether or not a 
plat had been made showing; the 
road, if it was actually opened and 
in well defined use at the time of the 
convey’^ance—Gisk v Roanoke, 80 S 
H 070, 119 Va 519. 

Description ol alley as private al¬ 
ley docs not change situation as to 
abutting property owners deriving 
title from holder of fee of alley — 
Schmidt V. Forster, 99 Pa Super 545 
Only grantee or his sucoessors can 
claiin easement 

Del—Kelly v. Phillips, 118 A. 230, 
13 DelCh 261 

67. Ala—Malone v Jones, 100 So 
831, 211 Ale. 4C1. 

Ga.—Hama v. Pone, 129 S.B. 94, 160 

Ga. 774. 

N.J —^William Dahm Realty Corpora- 
28 C.J.S.—45 


tion V Cardel, 16 A.2d 69, 128 NJ 
222 

V.Y—In re Thirty-First (Patterson) 

Ave. 273 NYS 757, 152 Misc 849 
J*;i—Schmidt V Forster, 99 Pa Super 

545—Maier v Walbom & High, 

84 l*a Super 522—Ciciretti v 

Joseph. 1 Fay L J 127 
19 C J p 933 note 31. 

That no road was actually con¬ 
structed until twenty-five years 
later did not negative previous ex¬ 
istence of such right of wav—Castio 
V Menghi, 172 A 919, 118 Conn 436 
Street projected by municipality 

(1) Where land is conveyed bound¬ 

ed by an unopened street projected 
by a municipality, the grantee by im¬ 
plication acquires an easement over 
the bed of that street—Philadelphia 
Storage Battery Co v City of Phila¬ 
delphia, 186 A 103, 323 Pa 17— 

Ilawkes v City of Philadelplii.i 107 
A 747, 264 Pa 346 

(2) But the owner does not cove¬ 
nant that the city will thereafter 
open such street—Hawkes v City of 
Philadelphia, supra—19 CJ p 934 
note 46 Ja] 

(3) AVhere the municipality re¬ 
linquishes its right to open the 
street, implied contract or easement 
of a way from the lot as between 
grantor and grantee is not destroyed, 
although limited to such way as 
may be reasonably necessary to en¬ 
joyment of property granted, cor¬ 
responding essentially to street 
named in deed—^Hawkes v City of 
Philadelphia, supra 

Duty of grantor to open streets 

(1) Where a way is sold as bound¬ 
ing on an unopened street there is 
an implied covenant that a street 
has been laid out, but not that U has 
l>een gradt d or rendered fit for trav¬ 
el.—Boring V OUs, 7 Gray, Mass. 
563 

(2) The grantor is not bound to 
grade and work the way so that It 
shall be fit for travel, unless he has 
promised to do so —Cole v Hadley, 
39 NH. 279, 162 Mass 579—Durkin 
v Coblelgh, SO NE 474, 156 Mass 
108, 32 AmS.R. 436, 17 ERA 270— 
19 C J. p 932 note 23. 

(3) If, however, he has made sueh 
a promise, it may be proved by parol 
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evidence —Cole v. Hadley, supra— 
Durkin v Cobleigh, supra. 

68. NY—Ranscht v Wright, 41 N 
Y S. 108, 0 App Div 108, affirmed 
57 N E 1122, 162 N Y 632 

Pa—Andreas v Steigcrwalt, 29 Pa- 
Super 1 

That plot la bounded by two other 

■treets does not prevent easement as 
to third street—In re Harrison Ave, 
Borough of Bronx, City of New York, 
195 NE 685, 267 NY 64, reversing 
In re Harrison Ave from West 176th 
SI to West Fremont Ave In Bor¬ 
ough of Bronx. City of New York, 
271 NYS 1007, 241 App Div 869, 
appeal dismissed In re Harrison Ave 
in City of New York, 193 NE 318, 
265 N Y 556, and reargument denied 
In re Opening and Extending Harri¬ 
son Ave, Borough of Bronx. City of 
New York, 196 NE 594, 267 N.Y 
589 

69. Cal—Anderson v. Citizens' Sav¬ 
ings & Trust Co.. 197 P. 113, 185 
Cal 386. 

Ga—Hamil v. Pone, 129 SE 94. 160 
Ga 774 

Mic'h—Smith v Lock. 18 Mich 66. 
NY—Sthlanger v Schulman, 207 N. 
YS 723, 211 App Div 601 

70. Mass—Parker v. Framingham, 
8 Mete 260 

Pa—IMitt V Cox, 43 Pa. 486 
19 CJ p 933 notes 40, 43, p 934 notes 
44, 46. 

71. Mo.—Bailey v. Culver, 84 Mo. 
531 

Wis—Kimball v. Kenosha, 4 Wis. 
321 

19 C J. p 933 notes 40, 41. 

72. Pa—Tursi v. Parry, 6 A.2d 399, 
135 Pa Super. 285. 

Implied warranty or covenant 

Under conveyance calling for way 
as boundary, there was a covenant 
that there existed a way correspond¬ 
ing with one described in the deed 
and that it should be left open for 
iienefit of grantee, his heirs and as¬ 
signs, as far as grantor was con¬ 
cerned. — Tursi V. Parry, supra — 
Schmidt V. Forster, 99 Pa.Super 546 
— Ulrich V Grimes, 94 Pa.Super 313 
—Holmes v. Longwlll, 89 Pa.Super. 
1 . 
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stances indicate that the inference is not justified.^* 

Extent of easement. The easement is not limited 
to that part of the way directly adjoining the land; 
it extends to so much of the way as is necessary to 
reach a public road ^4 The easement extends to the 
full width of the road.75 

Fee not in grantor. Where a way is given as a 
boundary the implication of a grant of an easement 
is of course dependent on the grantee’s ownership 
of the servient fee but he is estopped by his deed 
from contesting with his grantee the latter’s right 
to use the way, whether the ownership of the servi¬ 
ent fee is in him or in another.^^ 

§ 41. Ways Created by Sale of Land without 
Reference in Conveyance to Roads, 
Streets, or Alleys 

A representation that the land conveyed adjoins a 


way la binding on the grantor although the deed eon- 
talna no reference to ways. 

Where land is conveyed on a representation that 
streets exist adjoining the parcel conveyed, the 
grantee takes an easement in such streets although 
the conveyance is by metes and bounds without ref¬ 
erence to streets.78 The easement does not pass by 
force of the grant but by estoppel.7® 

§ 42. Light, Air, View, and Privacy 

Easements of light and air may be implied; easements 
of prospect may not. 

Easements of light and air may be created by 
implication,®^ but since such easements are not fa¬ 
vored as they unduly burden property and prevent 


Batoppel 

(1) Grantor of land, described In 
deed as bounded on street in which 
he owns fee, is forever estopped to 
deny existence of such street or en¬ 
joyment of easement over it by gran¬ 
tee and his successors 

Mass—Burnham v Mahoney. 311 N 
E 396. 222 Mass 524—Farnsworth 
V. Taylor, 9 Gray 162—^Thomas v. 
I’oole, 7 Gray 84—Tufts v Cil> of 
Charlestown, 2 Gray 271 
NY—In re Thirty-First (Fatter- 
son) Ave , 273 N Y S 757, 162 Misc 
849 

Tenn —Sawtelle v. Astor, 126 S W.2d 
367, 23 Tenn App. 33 

(2) Although the grantor and his 
heirs may be estopped by the recitals 
In a deed to deny the existence of the 
street or alley, yet subsequent gran¬ 
tees of other lands claiming under 
him are not affected by such recitals, 
unless the right to use such street or 
alley was in fact granted by the first 
deed.—LJrizzalaro v Senour, 82 Ky. 
363—19 C T p 930 note 98. 

(3) The grantees, as against the 
adjoining owner are not estopped 
from showing extinguishment of 
easement in the way by mutual 
abandonment or by adverse posses¬ 
sion—Faulkner v. Rocket, 80 A 380, 
33 RI. 162. 

73. U S.—^American Steel Foundries 
V. Sibley Soap Co , C C A.Pa, 270 P. 
70. 

Pa.—^Philadelphia Storage Battery 
Co. V. City of Philadelphia, 186 A 
103, 323 Pa 17—Pennsylvania Co 
for Insurances on Lives and Grant¬ 
ing Annuities v. City of Philadel¬ 
phia, 178 A. 129, 318 Pa 209— 
Hawkes v City of Philadelphia, 107 
A. 747, 264 Pa. 346. 

Xiaad boimaad by closed rood 

Where a grantor bounds his land 


by a road which the grantee knows 
is closed, he does not convey an ease¬ 
ment in it, unless there is an express 
covenant in regard to it in the deed 
—King V New York. 6 NE 396, 102 
NY 172—19 CJ p 933 note 37 
Reservation of right of way over 
street does not indicate intention to 
deny grantee easement —Tursi v 
Pairy, 5 A 2d 399. 136 Pa.Super 285 

74. N J —National Silk Dyeing Co 
V. Grobart, 176 A. 91, 117 N J Eq 
166 

7&. NY—In re Harrison Ave, Bor¬ 
ough of Bronx, City of New^ York, 

195 NE 685. 267 NY 64, revers¬ 
ing In re Harrison Ave from West 
17(»th St to West Fremont A\e in 
Borough of Bronx, City of Ntw 
York, 271 N.YS 1007, 243 App Div 
869, appeal dismissed In re Har¬ 
rison Ave., in City of New York, 
193 NE. 318, 265 NY. 666. and 
reargument denied In re Opening 
and Extending Harrison Ave , Bor¬ 
ough of Bronx, City of New York. 

196 NE 694, 267 NY 689—In re 
Thirty-F’irst (Patterson) Ave, 273 
N Y S. 757, 152 MIsc. 849. 

Rand added to road by unniclpality 
Where a street is an opened, ex¬ 
isting street of a given width and 
the municipality subsequently wi¬ 
dens it, the grantee of lots sold 
with reference to the street does not 
acquire an easement of right of way 
nor an implied covenant that a way 
shall exist over strip added to origi¬ 
nal width, whether It fronts on gran¬ 
tor’s land, or other lots conveyed by 
him.—Hawkes v. City of Philadel¬ 
phia. 107 A 747. 264 Pa. 346 
76. Ala —Malone v. Jones, 100 So. 
831, 211 Ala 461. 

Del—Kelly v Phillips, 118 A. 330, 
13 DelCh. 261. 

19 C.J. p 933 note 38. 
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77. Ga.—Wirnpey v. Smart, 73 S.E 
586. 137 Ga 325 
19 CJ p 933 note 39. 

78- Tex—Miller v Dallas Count\, 
Civ App , 71 S W 2d 377, error re¬ 
fused 

19 CJ p 934 notes 50. 51 

79. Cal—Danielson v Sykes, 309 I* 
87, 167 Cal. 686, 28 L R.A .N S. 
1024. 

80. Mass—Novello v Capngno, 176 
N E 809 276 Mass 193 

NY—Stumer v Delaware Proper¬ 
ties. 239 NYS 62. 135 Mlsc 514, 
affirmed 253 NYS 912, 234 App 
Div 815 

Easements as between adjoining 
owners see Adjoining Landowneis 
§ 47 

Reservation of light and air for 
nse of bnildlngs will not he implied, 

but must ordinarily be expressed — 
Gulick V Hamilton, 127 N E. 383, 293 
Ill. 126, 9 A L R 1629 

Where relation of landlord and 
tenant exists between the parties, an 
easement of light and air will be 
implied if such easement is an ap¬ 
purtenance or incident of demised 
premises, or thing without which de¬ 
mised premises would become un¬ 
tenantable 

Cal —Clark v Mountain States Life 
Ins Co.. 36 P.2d 848, 1 Cal App.2d 
801. 

N Y —Bauer v. Schwartz, 203 N.Y S 
607, 122 Misc. 630, affirmed 204 N. 
YS. 893, 209 App.Dlv. 827, and 206 
N.Y.S 883, 211 App.Dlv. 810. 

Osnsral schsme 

Where owner of block of land sub¬ 
divided it into lots with a so-called 
island in center separated from oth¬ 
er lots by strip in which various 
deeds created easements of light and 
air, but not in uniform language, 
and plat was not recorded until long 
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its adequate development,they will not be implied 
where an intention to create them does not clearly 
appear.*2 According to some authorities, the gen¬ 
eral rule, discussed supra §§ 31-34, that on the sev¬ 
erance of a unified tract, casements corresponding 
to permanent, apparent, continuous, and necessary 
uses of one part of the tract in favor of another at 
the time of the severance will be implied in favor 
of the dominant portion, applies to easements of 
light and air.83 However, the majority view is 
that the uses made of the unified tract do not give 
rise to an implication of casements of light and air 
on a severance,®^ at least where such easement is 
not absolutely nccessary.^3 jj^ event, such case¬ 
ment will not be implied where it is not necessary, 
as where a substitute source of light and air can 
be obtained at a reasonable expense.*® 

On a conveyance of a plot as bounded by a street, 
there is an implied grant of an casement of light 
and air over the street,*7 even though such plot is 
IxDunded on two other sides by public streets.** 

The establishment of a building line restriction 
creates easements of light, air, and vision for the 
benefit of the owners of the property in the restrict¬ 
ed area.*® 

Easements of prospect, not being recognized by 
the law cannot be created by implication,^® 


§ 43. Right to Use Halls and Stairways 

The general rules as to the implication of easements 
apply to halls and stairways. 

In accordance with the general rules discussed 
supra §§ 31-34, on the severance of the ownership 
of a parcel of land which is so used that one part 
derives a necessary benefit from the use of a hall 
or stairway on the other part, an easement in the 
hall or stairway will be impliedly granted or re¬ 
served in favor of the quasi-dominant part.®^ If a 
building IS so constructed that all the occupants must 
enter and depart by the same hall and stairway, an 
easement for the use of the hall or stairway is im¬ 
pliedly granted on the sale or lease of part of the 
building,®2 unless the building is so constructed that 
the grantee can readily construct an entrance and 
stairway in his own part.®* Where the owner of 
two adjoining lots on one of which there is a build¬ 
ing with an outside stairway projecting over the 
other lot grants this lot with the building and the 
right to maintain the stairway, the grantee takes 
a perpetual easement or a right of way to the sec¬ 
ond story of the building over the stairway on the 
adjoining lot.®^ 

On the execution of a sublease of the upper floors 
of a building, a right of way to the floors so sev¬ 
ered, as a way of necessity, may pass by implica¬ 
tion of law without the use of the word *‘appurte- 
nances,”®® but where a sublease of the upper floors 
of a building expressly provided for other means of 


afterward and was not referred to in 
some of deeds, a finding- that thcio 
Wcis no general scheme for use and 
development of land creating any im¬ 
plied easements was not unwarrant¬ 
ed as matter of law.—Tldd v Fifty 
Vssociates, 131 N E. 77, 23S Mass 
421. 

81. N Y —Pica v. Cross County 
Const Corporation, 18 N Y S 2d 470, 
259 AppDiv. 128 

Wis —Depner v tJ. S. Nat. Bank, 232 
N.W^ 851, 202 Wis. 405. 

82. N.Y —^Plca v. Cross County 
Const Corporation, 18 N Y.S.2d 
470, 259 App r>iv 128. 

Pa.—Ninth Ward Building & Loan 
Ass’n V Ferguson, 56 Montg Co 
42. 

Wis —^Depner v. U. S. Nat. Bank, 232 
NW. 851, 202 Wis. 406. 

JXo words need be used to withhold 
easement of light and air 

Wis —Depner v. U. S Nat. Bank, 
supra. 

83. Md —Lane v. Flautt, 6 A 2d 228, 
176 Md 620—^Knight v Mitchdl, 
140 A. 74, 164 Md. 102, 56 A.L R. 
1135. 

N.J.—Engel v. Siderides, 164 A 397, 
112 N.J.Eq. 431—Cerra v Maglio, 
131 A. 96, 98 N.JEq 481, affirmed 
134 A. 916, 100 N.J.EQ. 341. 


84. Cal—Clark v Mountain States 
Life Ins Co, 36 P 2d 848, 1 Cal 
App 2d 301 

Ill—Baird v Hanna, 159 NE 793, 
328 Ill 436. 56 ALR 1133 

N Y.—IMca V. Cross County Const 
Corporation, 18 N Y S 2d 470, 259 
AppDiv. 128—Geisler v. Mitchell, 
244 N.Y.S. 430, 137 Misc. 462— 
Holtz Amusement Co v. Schorr, 
204 N.YS 733, 122 Misc. 712 

85. Moss—Hampe v. Elia, 146 NE 
730, 251 Mass 466, 38 A.L R 1087. 

88. Md —Lane v. Flautt. 6 A 2d 228. 
176 Md 620 

N J.—Engel v Siderides, 164 A .397, 
113 NJ.Eq 431 

N Y —^Holtz Amusement Co v 

Schorr, 204 N.Y.S. 733, 122 Misc 
712 

87. N Y.—Lee v. Pruyn Lumber & 

Supply Co, 169 N Y S 903, 102 

Misc. 465. 

Abottiag owner 

Law recognizes easement of light 

and air in street in favor of abut¬ 
ting owner—Wall v Eisenstadt, 164 

A. 661, 61 R I 339. 

88. N Y.—In re Harrison Ave , Bor¬ 
ough of Bronx, City of New York, 
196 N.E. 685, 267 NY. 64, revers- 
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ing In re Harrison Ave from West 
176th St to West Fremont Ave. in 
Borough of Bronx, City of New 
York, 271 NYS 1007. 241 AppDiv. 
869, appeal dismissed In re Har¬ 
rison Ave in Citv of New York, 
193 NE 318, 265 NY 556. and 

reargument denied In re Opening 
and Extending Harrison Ave., Bor¬ 
ough of Bronx, City of New York, 
196 NE 594, 267 NY 689. 

89. Ill —McGovern v Brown, 147 N. 
E 664, 317 Ill 73. 

90. SC—Schroeder v O’Neill. 184 S. 
E 679. 179 SC 310 

19 C J p 936 note 63. 

91. Mass—Mt Holyoke Realty Cor¬ 
poration v. Holyoke Realty Cor¬ 
poration, 187 N.E. 227, 284 Mass. 
100 

92. N C —Meroney v. Cherokee 

Lodge No 146, A F. & A. M, 110 
S B 89, 182 NC. 739. 

19 C.J. p 934 note 53. 

93. Me —Stillwell v. Poster, 14 A. 
731. 80 Me. 333. 

94u N.Y —Farrington v. Bundy, 6 
Hun 61T 

95- N J —Goorke Co v. Wadsworth, 
68 A 71, 73 NJEq. 448—Fetters V. 
Humphreys. 19 N.J.Eq. 471. 
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access than an open stairway leading from the first 
floor, the right to use such stairway to obtain ac- 
cess to the upper floors did not pass by implica¬ 
tion of law as a way of necessity 

§ 44. Right of Use of Park or Open Square 

A conveyance with reference to a map showing a 
park or open square creates an easement that such area 
shall be used in the manner designated. 

Where land is sold with reference to a map or 
plat showing a park,®"^ beach,®* or open square,®® 
the purchaser acquires an easement that such area 


shall be used in the manner designated, and an 
easement over the streets which afford access to 
such area.^ 

A deed conveying property with the right of ac¬ 
cess to an adjoining park created an easement en¬ 
titling the grantee to compel maintenance of the 
park.2 Similarly, a conveyance with right of ac¬ 
cess to a beach impliedly grants the right to use the 
beach.® 

The mere fact that government owned land is 
used as a park does not give adjoining landowners 
the right to have such use continued.^ 


III. TRANSFER OR SEVERANCE 


§ 45. Severance from Dominant Estate 

An easement cannot be severed from the land to 
which It IS appurtenant. 

An casement appurtenant to land cannot be sev¬ 
ered from the land to which it is appurtenant and 
made the subject of a separate grant.® Such ease¬ 
ment cannot be converted into an casement in 
gross.® The easement may, however, be extin¬ 


guished by a surrender or release to the owner of 
the servient estate 

§ 46. As Appurtenant to Dominant Estate 

An easement will pass with a transfer of the land to 
which it IS appurtenant 

Easements appurtenant to land may be conveyed 
with a convc> ance of the land * Where an ease- 


96L N J —Qeorke Co v Wadsworth, 
68 A 71, 73 N.J Eq 448. 

Riirlit to sarrender lease If new 
means of access not obtained 
Where a sublease of the upper 
floors of a building provided for new 
means of across other than by a 
stairway loadinj? fiom the first floor, 
the fact that the suidease al.so pro¬ 
vided that If the sublessee was un¬ 
able to procure the consent of the 
original landlords to the construc¬ 
tion of such new means of access, 
or It could not be constructed for 
any other reason, the sublessee mipht 
surrender the lease, did not render 
such new means of access subslitu- 
Uonal only so as to raise an ease¬ 
ment for the use of the stairway by 
implication in case the new way was 
not obtained —C^eorke Co v. Wads¬ 
worth. supra. 

97. Fla—City of Miami v. Florida 
East Coast Ry. Co., 84 So. 726, 79 
Fla. 639. 

Ga—Caffey v Parris, 197 SE 898, 
186 Ga. 303. 

Mass.—Hacon v. Onset Bay Grove 
Ass'n, 136 NE 813. 241 Mass 417. 
Mich—Schurlz v Wescott, 1*83 W 
870, 286 Mich 691. 

NT—AV^illiamson v. Salmon, 173 N. 

Y.S. Cl 7, 105 Misc 485 
19 C.J p 935 notes 59-62 

98. NY —Bougrhton v. Baldwin, 235 
N.Y.S. 98. 134 Misc. 34—William¬ 
son v Salmon, 178 N.Y.S. 617, 105 
Misc 485 

99l Mass.—Bacon t. Onset Bay 


Grove A.ss’n, 136 N E. 813, 241 

Mass. 417 

19 CJ p 935 notes 59-62 

1. NY—Williamson v Salmon, 173 
NTS. 617. 105 Misc 485 

2. Tenn—Geetz v Knoxville Power 
* Idffht Co . 290 S W. 409, 154 Tenn 
545 

3. NY—Tenenbaum v Sea Cate 
Ass'n, 1 N Y S 2d 224, 253 App Div 
166 

4. Okl—Keaton v. Oklahoma Cilv, 
102 P 2d 938, certiorari denied 61 
set 75 

5. Cal —Nilson v. Wahlstrom, 180 P 
358, 40 Cal App 237. 

Ky—Kentucky Pipe Line Co v Hat¬ 
field, 3 S W 2d 654, 223 Ky 315 

La —CoKuenhem v. Trosclair, (>9 So 
SOO, 137 La 985. 

NC—I'atrick v. Jefterson Standard 
Life Ins, Co. 97 S E. 657, 176 NC 
660. 

Wis —New Dells Lumber Co. v. Chi¬ 
cago, Sf P, M & O Ry. Co, 276 
NW (>32, 226 Wis 614, reht-aring 
denied 277 NW 673, 226 Wis 014 

19 C.J p 938 note 94. 

Express reservation as InelTecitive see 
infra I 46 

Servient estate, granted to be used 

In oonneotlon with dominant estate, 

cannot be separated therefrom — 

Kentucky Pipe Line Co. v Hatfield, 3 

S W.2d 654, 223 Ky 315. 

6. NY —Lee v. Pruyn Lumber & 
Supply Co., 169 N.YS. 903, 102 
Misc. 466. 

19 C.J. p 939 note 95. 
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7. Wis—New Dells Lumber Co v 
Chit ago, St P, M & O Ry Co. 
276 NW 632, 226 Wis 614, re¬ 
hearing denied 277 N W. 673, 226 
Wis 014 

8. Me—^Willband v. Knox County 
Grain Co, 145 A 405, 128 Me 62 

Mass—Les v Alibozek, 168 NE 919 
269 Mass. 153. 66 ALH 1094— 

Cetlin V Bradford, 136 N E 119, 
242 Mass 434 

S C —Ric hards v Trezvant, 194 S B 
326, 3 85 SC 489. 

Method of transfer 

E.isement can be transferred onl.v 
b> operation of law, or by an instru¬ 
ment in writing, or by prescription 
—Mannix v. l*owell County, 243 P 
568, 75 Mont 202 

Omission of “assigns” In instrument 
creating easement 

W'here adjoining owners made con¬ 
tract whereby one agreed to convey 
right to use of road to the othei, the 
interest to be one running with the 
land, the omission of the word “as¬ 
signs” in the deed did not defeat 
right to use of road by latter's gran¬ 
tee, to whom the right had been ex¬ 
pressly conveyed.—Huston v. Gaff- 
ncr, 176 P 952, 67 Colo. 377. 

Quitclaim 

A warranty deed to a farm convey¬ 
ing all the right vested in the gran¬ 
tor to use the passway now existing 
over plaintiff's land was only a quit¬ 
claim deed so far as that passway 
was concerned.—Riddle v. Jones, 231 
S.W. 503, 191 Ky. 763. 
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merit is annexed as an appurtenance to land by an though not specifically mentioned in the instrument 
express or implied grant or reservation, or by pre- of transfer.^ This rule applies whether the con¬ 
scription, It passes with a transfer of the land al- 


Sepresentatlon tliat way was ap- 
pnrtanant 

Grantors, whether or not they had 
an interest in the alleys which they 
represented to grantee to be appur¬ 
tenant to the lot conveyed by them 
to him, were estopped from obstrucit¬ 
ing the use of such alleys, as against 
grantee, who was induced to pure hase 
the lot on the faith of such represen¬ 
tation—Gosnell v Roberts, 128 A. 
276, 147 Md 625 

Transfer made outside of state is 

effeillve if deed conforms to stalt 
law —Florida Blue Ridge Corpora¬ 
tion V Tennessee Klectric Power Co , 
CC A , 106 F 2d 913, certiorari de¬ 
nied 60 SCI 591, 309 US 666. 84 L.- 
Ed 1013 

9. Cal—Uemos v Farmin, 17 P 2d 
14 8. 128 Cal App 195—Nay v Ber¬ 
nard. 180 I’ 827, 40 Cal.App. 364 
Conn—Marshall v Martin, 139 A 
34 8. 107 Conn 32. 

Ga —O’Barr v Duncan, 2 S E 2d 82, 
187 Ga 642 

Idaho—Bothwell v Keefer, 27 P 2d 
65, 67, 53 Idaho 658. citing Corpus 
Jtui.8— Johnson v Gust arson, 288 
P 427 429, 49 Idaho 376. quoting 

Corpus Juris. 

Ill—Messenger v Hitz, 178 NE 
38. 345 Ill 433—Gulick v Hamilton. 
12J NE 537 287 Ill 367 —Ea\ bank 
V Yellow Cab Co , 149 N E 647, 84 
Ind App 144—Kai.ser v Somers, 138 
N E 20, 80 Ind App 89 
Ky—Hopper v. Reddow, 141 S W 2d 
278, 283 Ky. 337—Reed v Flynn, 
266 S W. 644, 205 Ky. 783 
La.—Coguinhem v. Trosclair. 69 So. 
800, 137 La 985 

Md —Greenwall v. McCardell, 12 A 
2d 532, 178 Md 132—Knotts v. 

Summit Park Co , 126 A 280, 146 
Md 234. 

Mas.s—Les v. Alibozek, 168 NE 919, 
269 Mass 153, 66 A L U 1094— 

Dubinsky v. Cama, 158 N E 321, 
261 Mass 47. 

Mich —I’arrish v Heskitt, 217 N.W 
763, 241 Mich 560—Sullivan v 
O'Brien, 209 N.W 73, 235 Mich. 
2^5—Greve v. Caron, 206 N W. 334, 
335, 233 Mich 261, quoting Corpus 
Juris —Wortman v Stafford, 187 
N.W 326, 217 Mich 654. 

Minn.—Stapf v. Wobbrock, 214 N.W. 
49, 171 Minn 358. 

Miss —McIntyre v. Harvey, 128 So. 
672, 158 Miss 16, suggestion of 
error sustained in part 130 So. 5, 
158 Miss. 16. 

Mo.—Stoutimore v Quincy, O & K. C. 
R Co. 266 SW. 121, 215 Mo.App. 

194. 

N.Y —Ringwald v. Sadlowski, 260 N. 
Y.S. 632, 237 App Div. 69—Brooks 
V. Wheeler, 212 N.Y.S. 13, 214 App. 


Div. 147, modified on other grounds 
162 N.E 454, 243 N.Y 28. 47 A.L R 
649—Donovan v Weppner, 228 N Y. 
S 473, 131 Misf 90j—Polhamus v. 
Hines, 218 NY'S 401, 128 Misc 

299. 

Ohio—Miami Valle> Boat Club, Inc 

V Cincinnati & L E Ry Co, 28 
Ohio N P ,N S . 611 

Okl —Spellman v Sherry, 72 P 2d 793. 
181 Okl 174 

Or—Butler v Maas. 94 P.2d 1116, 
1119, 163 Or 201. citing Corpus 

Juris —Monese v Struve, 62 P 2d 
822, 155 Or 68—Beck v. Lane Coun¬ 
ty. 18 P2d 594, 598. 141 Or 580. 
citing Corpus Juris —Tusi v Ja- 
cob.sen, 293 P 587. 134 Or 505, 71 
A L H. 1364, rehearing denied 293 
P 939. 134 Or. 505. 71 ALH 1364 
—Cullison V Hotel Seaside, 268 I*. 
758, 126 Or 18. 

Pa—Stein v Bell Telephone Co of 
Pennsylvania. 151 A 690, 301 Pa 
107—Lauderbat h-Zerby Co. v Lew¬ 
is. 129 A 83, 283 Pa 250—Hibi>crd 

V Greenstein, 10'' A 28, 263 Pa 
627—Held v McBride, 3 Pa Supei 
155 

K 1 —Providence Institution for Sav¬ 
ings V Lincoln Tiust Co, 12 A 2d 
404—Sullivan Granite Co v Vuo- 
no, 137 A 687, 48 R I. 292. 

SC—Rm hards v Trezvanl, 194 SE 
326. 185 SC 489 

Tcnn —<3<etz v Knoxville Power & 
Light Co, 290 SW. 409, 154 Tenn 
545 

Tex —El Paso Land Improvement Co 

V Crawford. Com App, 292 S \V 

618, tcver&ing. Ci\ App, 280 SW 
914—Eastland Oil Co v Fenoglio, 
Civ App, 102 S W 2d 1092, error 

dismissed—Van De Putte v Cam¬ 
eron County Water Control & Im¬ 
provement Dist. No. 7, Civ App, 35 
S W 2d 471—Stuart v. Larrabee, 
Civ App, 14 SW2d 316, error re¬ 
fused—Van Horne v. Trousdale, 
Civ.App, 10 SW2d 147, 148, citing 
Corpus Juris —Elias v Horak, Civ 
App. 292 SW. 288. 

Wash—C'Jowan v Gladder, 206 P 923, 
925, 120 Wash 144, citing Corpus 
Juris. 

W Va—MeClung v Sewell Valley R 
Co., 127 S E 53, 97 W Va 6X5 
19 C J p 864 note 24 [b], p 911 notes 
79, 89, 90. p 935 note 64 

Partioular easements 

(1) Easement implied from quasi 
easement existing at time of sev¬ 
erance of unity of ow'nershlp 
Ill—Bihss V Sabolis, 153 NE 684, 
322 Ill 350. 53 ALR 907 
Ohio.—Frate v Rimenik, 152 N.E. 
14, 115 Ohio St 11—Clement v. 
Fishier, 162 N.E. 706, 28 Ohio App. 
392. 


(2) Ways of necessity. 

Ga—Calhoun v Ozburn, 198 S.E. 706, 
186 Ga 569 

NY—Fair one v. Thomas, 194 N.Y.S 
643. 644, citing Corpus Juris. 

19 CJ n 924 note 5. p 937 note 84 
[b] 

(3) Easement implied from sale of 
land with reference to map or plat. 
N Y —Harder v Ambassador Realty 

Co. 16 NYS2d 717, 268 App Div 
922, 975 

Pa —Rialto Building & Loan Ass’n 
V Commonwealth Title Co of Phil¬ 
adelphia. 192 A 635. 327 Pa 93 
19 CJ p 929 note 65 

(4) Easement implied from sale of 
land described as bounded by way. 
Mass —Hill V Taylor, 4 N E 2d 1008, 

296 Mass 107 

Pa—Schmidt v Forster, 99 Pa Super. 
545 

Burdens of easement 

A purchaser cannot be permitted to 
enjo> the casement and refuse to per¬ 
form the undertaking which was the 
consideration of the easement —Car¬ 
negie Realty Co. v Carolina, C & O. 
R Co, 189 SW 371, 136 Tenn 300 

Easement not necessary to enjoyment 
of granted estate 

(1) An easement appurtenant to 

the land transferred will pass with 
the land although the easement may 
not be necessary to the beneficial 
cnjojiTient of the land by the gran¬ 
tee oi devisee—Daniel v Shaver, 212 
S W 913 184 Ky 674—19 CJ p 

936 note 69 

(2) There are statements appar¬ 
ent to the effect that an easement 
will not pass with the land trans- 
ferrc*d, but in these cases the Issue 
was whether a quasi easement passed 
on a severance of the tract or wheth¬ 
er the easement was appurtenant 
to the land conveyed. 

N Y —Horne v Hempstead & Oyster 
Bay Water Co , 254 N.Y.S 552, 142 
Misc 49 

Okl—Catlerall v Pulls, 278 P. 292, 
137 Okl 86 
19 CJ p 9.16 note 70. 

Easement mnmng with land pass¬ 
es with a conveyance of the land, 
although the deed does not mention 
such easement —Khourl v. Dappinian, 
125 A 268, 46 R I 163 

Only existing easements pass as 
appurtenant to land conveyed —Gou- 
die V. Fisher, 111 A. 282, 79 N H. 424 
Easement to terminate on transfer of 
title 

Where agreement creating right 
of way for footwalk provided that 
if grantees should sell property gran¬ 
tors reserved right to cancel agree¬ 
ment and close walk unless grantors 
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veyance is voluntary or involuntary.“Appurte¬ 
nances” is an apt term for the conveyance of ease¬ 
ments,but Its use is not necessary to transfer an 

appurtenant easement. 

Express rcsen>atton of easement. It has been 
held that an easement will pass with a conveyance 
of the land to which it is appurtenant despite an 
express reservation of the easement,^^ but state¬ 
ments to the contrary have been made in cases in 
which the grant under consideration did not con¬ 
tain an exjirtss reservation 


Must be legally appurtenant. An easement will 
not pass under a grant of land and appurtenances 
thereto when not legally appurtenant to the land, 
unless the deed contains proper words describing it, 
and showing the intent of the grantor to pass it.^® 

Particular casements. The rule that an appurte¬ 
nant easement passes with a transfer of the land, 
although not specifically mentioned in the instru¬ 
ment of transfer, applies to ways,^® gangways,^*^ 
stairways,hght and air,^® building encroach¬ 
ments,-® mill rights,2i rights to maintain telephone 


in writing permitted continued use 
thereof, grant fes' successors acquired 
no right of wav. since grantees had 
sold the propert> —Pribek v. McOa- 
han. 172 A 709. 314 Pa 529. 

Effect of dispute as to easement 
The rights of a purchaser of prop¬ 
erty to use of an alley appurtenant 
thereto are not prejudiced by the 
fact that he bought with the knowl¬ 
edge that cel tain persons claimed ti¬ 
tle to the allej, but depend on the 
validity of such claim.—Hibberd v. 
Greenstein. I 07 A 28. 26.1 Pa 527 
Privity of grantees 

As regards f I aim to easement, no 
privity of contract existed between 
one who had contract, subsequently 
abrogated, for conveyance of ease¬ 
ment. along with lot, and remote 
grantee of lot, whose deed granted 
no easement.—City of Aransas Pass 
V. Minter, Tex Civ App , 34 S W 2d 

1113, error refused 

10. Minn —Leuthold v John A. Stees 
<!o, 169 NW 709 , 141 Minn 213. 

19 CJ p 936 note.s 68, 74, p 937 note 
85 

11. Conn—Sc breeder v Taylor, 134 
A 63, 104 Conn 596 

Md—Fox v l‘aul, 148 A. 809, 158 
Md 379, 68 A L. R 520 
Mass —Ziendarski v Baranowski, 149 
NE 116, 253 Mass 422. 

Minn —Leuthold v John A Stees 
Co, 169 NW 709, 141 Minn 213 
N.Y —Schw'ab v Whitmore Rauber 
& Vicinus Co, 2S1 N Y S 30, 245 
App Piv 174 — Donovan V Weppner, 
228 N Y.S 473. 131 Misc 903—Peo¬ 
ple ex rel Standard Gaslight Co of 
City of New York v. Cantor, 198 
NYS. 738, 120 Misc 183 
Tex —El Paso Land Improvement Co 
V. Crawfold, Com App, 292 S W. 
518, reversing, Civ.App, 280 S W. 
914. 

"Bassmsnt” Is appurtenance 

N Y —Great Neck Trust Co v. Briar- 
wood Development Co, Inc, 1 N.Y. 
S.2d 328. 166 Misc 97. 

Where grantor owned fee of way 
adjoining the property conveyed, nei¬ 
ther the fee of, nor an easement in, 
the way passed to the grantee as an 
appurtenance, even though the deed 


used that term —McMahon v. Blanch¬ 
ard. 163 NE. 761, 265 Mass. 56. 

Basements over land belonging to 
grantor 

A conveyance of a lot with appur¬ 
tenances thereto does not vest in 
grantee an easement which had been 
appurtenant to the lot, where this 
easement was over grantor’s own 
land —People ex rel Standard Gas¬ 
light Co of City of New York v 
Cantor, 198 NYS 738, 150 Misc 183 

12. Minn —Leuthold v John A Stees 
Co, 169 N.W. 709. 141 Minn 213 

Mont —Sweetland v Olsen, 27 I* 339. 
11 Mont. 27 

N Y —Polhamus v Hines, 218 NYS 
401, 128 Misc 299. 

13. NY—McKenna v. Brooklyn Un¬ 
ion El R Co, 77 N.E 615. 184 
N Y. 391. reversing 88 N Y S 762. 
95 App Div 226—Lee v Pruj n 
Lumber & Supply Co, 169 NYS 
903, 102 Misc 455 

19 C J p 938 note 94 fa] 

14. Cal—Lemos v Farmin, 17 P.2d 
148, 128 Cal App 195 

Idaho—Johnson v. Gustafson. 288 P 
427, 429, 49 Idaho 376, quoting Cor¬ 
pus Juris. 

Mich —Greve v. Caron, 206 N W 3’H, 
335, 233 Mich 261, quoting Corpus 
Juris. 

Mont.—Sweetland v. Olsen, 27 P 
339, 11 Mont. 27. 

Tex —Van Horne v. Trousdale, Civ 
App, 10 S,W.2d r47, 148, citing 

Corpus Juris. 

Va —Harris v. Thomas, 138 S E 728, 
148 Va. 189. 

Ssveraace of land 

Where the grantor has an ease¬ 
ment In an alley at the rear of his 
plot which affords access to the high¬ 
way in both directions, the grantor 
on severing the plot and convey¬ 
ing each part to different grantees 
may provide that each grantee shall 
take an easement only in that part 
of the alley which adjoins the gran¬ 
tee’s land.—Harris v Thomas, 138 
SE. 728, 148 Va. 189. 

Ess of way limited 

Where there was as appurtenant 
to land conveyed the right to use 
a road to its full length, but con¬ 
veyance granted right to use road 
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only to specified point, the right to 
use it beyond that point did not pass 
to the grantee—Sullivan v Colum¬ 
biana County Agr Society, 23 Ohio 
N P .N S , 49. 

15. N.Y —Horne v. Hempstead & 
Oyster Bay Water Co, 254 N.Y S 
552, 142 Misc 49. 

Ohio.—W’'olfrum v Hartman, 186 N E 
818, 45 Ohio App 172 
19 C J p 936 note 73 
Easements in gross and appurtenant 
distinguished see supra § 4. 

16. Conn—Marshall v Martin, 139 
A 348. 107 Conn 32 

Tnd—E\\i)ank v. Yellow Cab Co, 149 
N E 647, 84 Ind App. 144. 

N.Y —Polhamus v Hines, 218 N.Y.S 
401, 128 Misc 299 

Tex—Stuart v Larrabee, Civ App , 
14 R W 2d 316, error refused 
19 CJ p 911 notes 89, 90, p 937 note 

84 

Subsequent transfer 

Where the original owner conveyed 
his lot, to which the use of a way 
was appurtenant, by warranty deed, 
a subsequent grantee of his interest 
In the way received nothing, as he 
had already parted with all Interest 
by his former conveyance 
Colo.—Durkee v. Jones, 60 P. 618, 27 
Colo 159 

Wash—Cowan v Gladder, 206 P. 923. 
120 Wash. 144 

17. R I —Providence Institution for 
Savings V. Lincoln Trust Co., 12 A. 
2d 404 

18. Cal —Gardner v. San Gabriel 
Valley Bank, 93 P. 900, 7 Cal.App. 
106. 

19 CJ. p 937 note 81. 

19. U.S.—Barbour v. Lyddy, C.C.N 
J., 49 F. 896, affirmed 55 F. 440, 5 
CC.A. 180. 

19 C.J. p 937 note 79. 

2a Ill.—Bihss V. Sabolis. 153 N.E. 

684, 322 Ill. 350, 53 A.L R. 907. 
Tex —El Paso Land Improvement 
Co. V. Crawford, Com.App., 292 S.W. 
618, reversing, Civ.App., 280 S.W. 
914. 

81. Ill.—Jarvis v. Seele Milling Co., 
60 N.E. 1044, 173 111. 192, 64 Am. 
SR. 107. 

19 C.J. p 937 note 80. 
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poles and wires,22 and, likewise, the rule stat- | back water,23 and rights to have land used as a 
ed applies to rights to maintain a dam and | park.24 

IV. RIGHTS AND LIABILITIES OF PUBCHABERS OF SERVIENT ESTATE 


§ 47. In General 

Easements are binding on ali grantees of the servient 
estate except bona fide purchasers without notice of 
the easement. 

It is frequently stated that subsequent grantees 
of a servient estate take subject to easements.^s 
Strictly, however, since easements are an interest 
in land to which the recording acts apply, see supra 
§ 24, easements are not binding on a subsequent 
bona fide purchaser of the servient estate without 
notice of the easements, but are binding on a sub¬ 


sequent purchaser who takes without consideration 
or with notice of the casements.26 

§ 48. Continuous and Apparent Easements 
and Notice 

One who purchases iand expressly subject to, or with 
notice of, an easement takes the estate subject to the 
easement. 

One who purchases land expressly subject to an 
easement,27 or with notice, actual or constructive, 
that it IS burdened with an existing easement,2* 


22 . Ind —Indianapolis & C. Tract 
Co V. Arlingfton Tel. Co, 95 N K 
280, 47 IndApp. 657 

19 CJ p 927 note 82 

23. Ga —O’Barr v. l^unc an, 2 S K 2d 
82, 187 Ga 64 2 

Generally as to appurtenant A\aler 
rights see the CJS title Waters 
§§ 216, 217, also 19 C.J p 937 note 
87-p ‘138 nolt 93, G7 CJ p 1097 
note 27-p 1101 note 73. 

24. Tenn—Goetz v KnoxMlle l»ow- 
er & Ligrht Co, 290 SW 409, 154 
Tenn 545. 

25. US—American St(<l Foundrie.s 
V Sibley Soap Co , CCA l\i , 270 F 
70 

m —Brunotte v. DeWitt, 19C NE 
489 360 Ill 518—Messen^i r a 

Ritz 178 ]SrE 38. 345 Ill 4,33 

Kv —Kentucky Pipe Line Co v Hat¬ 
field. 3 SW2d 654. 223 Ky 315 

Md —Knotts V. Summit Park Co, 
3 26 A 280, 146 Md 234—Zimmer¬ 
man V Cockey, 84 A. 743, 118 Md 
491. 

Mass —Orenl>erg v. Horan, 168 N.E. 
794, 269 Mass. 312. 

Mich—Hasselbrine v Koepke, 248 N 
\V 869, 263 Mich 466, 93 A H.U 
1170. 

Monl —Ferguson v Standley, 300 1* 
245. 89 Mont. 489. 

N Y —Fait one v. Benjamin, 221 N.Y 
S. 190, 129 Misc 143—Fait one v 
Thomas, 194 N Y S. 643. 644, cit¬ 
ing Corpus Juris. 

Or—Butler v Maas. 94 P 2d 1116, 
1119, 163 Or 201, citing Corpus 

Juris —Monese v Struve, 62 1’ 2d 
822. 825, 155 Or 68. citing Corpus 
Juris —Beck v Lane County, 18 
P.2d 694. 698, 141 Or 580, citing 
Corpus Juris —Fendall v. Miller, 196 
P 381, 384. 99 Or 610. citing Cor¬ 
pus Juris. 

Tex—Stuart v. Larrabee, Civ App., 
14 SW.2d 316, 320, error refused, 
citing Corpus Juris. 

19 C J. p 864 note 24 [b] 

26. Cal—Syers v. Dodd, 8 P.2d 157. 


I 120 Cal App 444—Taylor v. Bal- 
' lard. 182 P. 464. 41 Cal App 232 
Ga—Smith v Parller, 108 S E. 516. 
152 Ga. 100 

Md—Liliertinc v Schroedor, 132 A 
64, 149 Md 484 

Or—Sh»\chuk v Kotchik, 189 P. 
399, 96 Or 181 

Liabilities of puichasers with and 
without notit c see infia 55 48—50 
Rule as product of recording acts 
“At common lav an innocent pur¬ 
chaser of a legal title took it clear 
of trusts and equities, but not of le¬ 
gal conveyances whether knovn to 
him or not, I»ut our r<*cording acts 
which designed to make all convey- 
ance.s matter of record notice put 
even legal conveyances on the foot¬ 
ing of equities An actual convey¬ 
ance of a title to an easement is a 
legal one, which admits of registra¬ 
tion, hut a c onjectural one does not; 
and hence a necessity to affect a pur¬ 
chaser of the soil, with notice of the 
latter through some other channel 
than the public register”—Bird v 
Smith, 8 Watts, Pa, 434, 441, 34 Am 
D 48.3. 

27. Iowa.—Blna v Blna, 239 N W. 68, 
213 Iowa 432, 78 A L K. 1216 

Md—Stevens v Powell, 137 A. .112, 
152 Md 604 

NY,—Zeigcr V. Interborough Rapid 
Transit Co, 5 N.Y S 2d 527 254 

App Div. 908, motion granted 17 
N E 2d 462, 279 N Y. 611, afllrmed 
19 NE2d 922, 280 NY. 63b 
Ohio.—Benninghoff v Skinner, 25 N. 

E2d 948, 63 Ohio App 184 
Va—Baker v Evers, 120 SE 278, 
137 Va 492. 

28. Ala—Scheuer v. Britt, 115 So 
237, 217 Ala 196—Malone v Jones. 
100 So 831, 211 Ala 461—Maione 
V. Decatur Cotton Compress Co, 
100 So 807. 809, 211 Ala 522, quot¬ 
ing Corpus Juris—Johnston v. 
Harsh, 93 So. 451, 207 Ala 524. 

Cal —Syers v. Dodd, 8 I\2d 167, 120 
Cal.App. 444. 

Ky.—Casey v. Hensley, 63 S W.2d 698, 
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245 Ky 308—Hedges v Stucker, 36 
SW2d 539, 237 Ky 351—Louis¬ 

ville Chair & Furniture Co v Ot¬ 
ter, 294 SW 483. 219 Ky 757. 

La—Iseringhausen v Larcade, 85 So 
224. 147 La 515 

Md—Ad.'ims v P( ninsula I*Toduce 
JCxch c>f Maryland, 115 A. 106, 138 
Md 656 

Mo—Stoutimore v Quincy, O & K C 
R Co, 256 SW 121, 215 Mo App 
194 

Neb —Christensen v Lu< hr.s 27 t N 
W 839 1.33 Nel) 50—Polyzois v 

Resnitk 243 N A\ 861, 806, ^2.i Neb 
661, citing Corpus Juris —MiDon- 
oiigh v Mcany, 3 88 NW 187 3 08 
Nf“b 496 

NY—Polhamus v Hines, 218 NYS 
401, 128 Misc 299— Lot v Pruvn 
Lumber & Supplv Co. 169 NYS. 
903 102 Mis( 455 

ND—Harry E McH.igh, Inc v Ha¬ 
ley. 237 NW 8.19, 61 ND 359. 

citing Corpus Juris. 

Okl —Spellman v Shtrry, 72 P 2d 793, 
181 Okl 174—Wright v Barlow, 37 
P2d 958 169 Okl 4 72 
Pa —Laucl«‘rl»cich-Zerbv Co v Lew¬ 
is, 129 \ 83, 283 Pa 250—Ulrich 

V Grimes, 94 Pa Super 313—Green 
v. Sliarske, 3 Pa Dist & Co 623, 
624, quoting Corpus Juris. 

S C —Atlanta & C A L Ry Co v 
Lirnestone-Globe Land Co , 96 S.E 
188, 109 SC. 444 

Tex —Pla.ster v Stutzman, Civ App , 
8 SW2d 750. 

Va—Bill kles-Irvine Coal Co v Ken¬ 
nedy Coal Corporation, 114 S.E. 
233, 134 Va. 1 

Wis—^V'eifare Building & Loan Ass’n 

V Kiieger, 275 NW 8«>1, 893, 226 
Wis. 105, quoting Corpus Juris. 

19 CJ p 939 notes 98. 99. 1. 

Covenant to create easement 

Where owner sold plot with agree¬ 
ment to open alley on adjacent plot, 
and before doing so sold adjacent 
plot, purchaser did not take subject 
to proposed alley even though he 
had notice of agreement.—Holthdff 
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takes the land subject to the easement. The rule 
applies whether the sale is voluntary or involun- 
tary.29 The rule that a purchaser with actual or 
constructive notice takes subject to easements has 
been applied to ways,^^ stairways, drains,^2 ^nd 
various other easemeiits.23 

§ 49. - Requisites and Sufficiency of No¬ 

tice 

Notice of an easement will be imputed to a pur¬ 


chaser where the easement is properly recorded or is 
of such character that a purchaser acting with ordinary 
diligence would learn of its existence. 

Notice that the land is burdened with an ease¬ 
ment may be imputed to the purchaser by a prop¬ 
erly recorded instrument in which the easement is 
granted.24 Where an examination of his own claim 
of title would reveal the easement, the purchaser is 


▼. Joyce, 294 S W 1006, 174 Ark 
248 

Egutable easements are enforcea¬ 
ble only af^ainsl purchasers who take 
with notice—l{€'etchenow v Arter, 
119 A 758, 45 R I 1*13 

Xt is sufficient If purchaser has 
fcnowledsre of use; it is not neces¬ 
sary that he know that it was an 
easement —Ferguson v Standley, 300 
P. 245, 89 Mont 489 

That easement was not open and 
▼Isihle IS immaterial where pur¬ 
chaser had notice.—Rrunotte v De 
Witt, 196 NE 489. 360 Ill 518 
Reservation in lease with option to 
seU 

Where lease to club reserved ease¬ 
ment for road used by lessor in con¬ 
nection with residence, and such 
easement was conveyed to purchas¬ 
er of resident e, who spent money in 
improving roadway and used it with 
approval of club, w^hich, after sale 
of residence, purchased property 
leased to it in pursuance of option 
given before sale of residence, pur¬ 
chaser of residence acquiied ease¬ 
ment for road, both on account of 
conveyances and because of princi¬ 
ples of equitable est<»ppel—Jobes 
v. *Milburn Oolf and Country Club, 
246 P 969, 121 Kan 264 
Unfounded claim to easement 

Defendants were not estopped from 
closing private road on their farm by 
reason of purchasing land with 
knowledge that plaintiffs were claim¬ 
ing right to use of road, where plain¬ 
tiffs had acquired no right to use of 
road either by prescriptive user or 
by dedication—L.mn v Milliken, 132 
S.W2d 62, 279 Ky 771. 

29. Mo.—Missouri Power & Light 
Co V. Thomas. 102 S W 2d 564, 
340 Mo 1022 

Pa.—Dexter v. Pennsj'^lvania Power 
Co, 193 A. 94, 127 l»a Super 419 
19 C.J. p 939 note 2 

aa Cal —Syers v Dodd. 8 P 2d 157, 
120 CaLApp 444 

Ky.—Casey v. Hensley, 53 S W 2d 698, 
245 Kv 308. 

La.—Iseringhausen v Larcade, 85 So 
224, 147 La. B16 

Md.—^Adams v. Peninsula Produce 
Exch. of Maryland. 116 A. 106 138 
Md. 656 

Mo.—Stoutimore v. Quincy, O K C. 


R Co. 256 SW. 121, 215 Mo App 
194. 

Neb—Christensen v Luehrs, 273 N 
W 839, 133 Neb 50—McDonough 
V Meany, 188 NW. 187, 108 Neb 
496 

NY—Polhamus v. Hines, 218 NY 
S. 401. 128 Misc 299—Lee v Pruyn 
Lumber & Supply Co, 169 N Y S 
903, 102 Misc 455. 

Okl —Wright V Barlow, 37 P 2d 958, 
169 Okl 472. 

SC—Atlanta & C A. L Ry Co v 
Limcstone-Clobe Land Co , 96 S E 
188. 109 SC 444 

Va —Buckies-Irvine Coal Co v Ken¬ 
nedy Coal Corpoiation, 114 SE 233, 
134 Va 1 

19 C J p 939 note 3. 

31. Ill —Powers v Heffernan, 84 N 
E 661, 233 Ill 597. 122 Am S U 
199. 16 L R.A .N S , 52.1. 

Okl —Spellman v Sherry, 72 P 2d 
793, 181 Okl 174 

32. Colo—Sfhneider v. Cross, 24 9 

P 643, 644, 80 Colo 26 citing 

Corpus Juris. 

33. Easement of apartment for Jan. 
itor 

Minn—Huhn v Ryan, 293 NW 138 

Easement for sprinkler connection 

Ky —Louisville Chair & Furniture 
Co V Otter, 294 SW 483, 219 Ky 
757 

Application to water rights sec the C 
J S title Waters § 210, also 19 C 
J p 939 note 5; 67 C J p 1091 

note 4 

34. Ala—Malone v. Decatur Cotton 
Compress Co., 100 So. 807, 211 Ala 
522 

Cal —San Bernardino Nat Bank v 
Jones, 279 P. 657, 207 Cal 613— 
City of Los Angeles v. Babcock, 283 
P. 314, 102 Cal App 571. 

Conn.—American Brass Co v. Serra, 
132 A. 665. 104 Conn 139. 

Ill.—Messenger v Ritz, 178 N E. 38, 
345 Ill 433 

La—Burgas v. Stoutz, 141 So. 67, 174 
La 586. 

Mass—Alvord v. Bicknell, 182 N.E 
848, 280 Mass 567. 

Miss —Crago v. Vitter, 81 So. 646, 
120 Miss 103. 

Mo—Missouri Power & Light Co. v 
Thomas, 102 S W.2d 664. 340 Mo 
1022 

N.Y —Polhamus v. Hines* 218 N.T.S. 
401. 128 Misc. 299. ^ 
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NC—Walker v Phelps, 162 SE 727. 
202 N C 344—Bender v American 
Tfdephone & Telegraph Co of 
North Carolina, 160 SE 352, 201 
N C 355—Clark v. Atlantic Coast 
Line R Co, 136 S.E 26, 192 N C. 
280 

N D —Harry E McHugh, Inc. v Ha¬ 
ley, 237 NW. 835. 61 ND 359 
Or—Beck v Lane County, 18 P 2d 
594, 141 Or 580—Cullison v Hotel 
Seaside 268 P. 758. 126 Or 18 
Pa—Baltimore & O R Co in Penn¬ 
sylvania v Wibson Sne dor Mfg Co , 
123 A 858, 279 l»a 219 
SC—Haselden v Schein, 166 SE 
634, 167 SC. 534 

Tenn —Oretz v Knoxville Power & 
Light Co, 290 SW 409, 154 Tenn 
645 

19 CJ p 939 note 6. 

Chain of title to servient estate 

(1) The r< < orded instrument must 
be in the chain c>f title of the pur¬ 
chaser of the servient estate—Haw¬ 
ley V McCabe, 169 A. 192, 117 Conn 
558 

(2) On the other hand. It has been 
said that due diligence requires the 
purchaser to examine the record as to 
conveyances made by his grantor 
of adjoining property—^Whistler v 
Cole, 143 N.YS. 478, 81 Misc. 519. 

(3) Where recorded deed.s granted 
purchaser right of passage over ven¬ 
dor's adjoining lot, that subsequent 
owner’s chain of title to adjoining 
lot did not mention right did not af¬ 
fect it—Burgas v Stoutz, 141 So 67, 
174 La. 586 

Way of necessity 

(1) The mere fact that the record 
reveals a former common ownership 
of the dominant and servient estates 
does not put the purchaser on in¬ 
quiry to ascertain if the severance ol 
ownership was such as to impose 
on the servient estate a way of ne¬ 
cessity.—Backhausen v. Mayer, 234 
NW. 904, 204 Wis 286, 74 A.L R 
1245. 

(2) A grantor’s sale of land over 
which another grantee had a way of 
necessity did not extinguish that way 
m favor of the second grantee as an 
innocent purchaser, where it had 
constructive notice from the records 
of the fact that the land of the first 
was surrounded on three sides by 
the land of the grantor and on the 
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bound.^® 

The law imputes to a purchaser such knowledge 
as he would have acquired by the exercise of ordi¬ 


nary diligence.^® Thus, where the easement is open 
and visible, the purchaser of the servient tenement 
will be charged with notice,^'^ although the ease- 


fourth by that of a stransrer, with 
no ri|?ht of way reaching him, and 
also had the lands in question sur¬ 
veyed atid knfw the physical charac¬ 
teristics of the place—Higrbee l^'ish- 
Ine: Club v Atlantic City Klectnc Co . 
7’> A 326, 78 N J Eq 4 34 
Vnrecordad contract for sale of par¬ 
cel 

Grantee of part of land with ease¬ 
ments who recorded his deed before 
the remaining: land was sold was not 
bound by a prior unrecorded contiact 
of sale as to the remaining land — 
Walker v. Phelps, 162 S E. 727. 202 
NC 341 

Knowledge of legal effect of deed 

Purchasei of land adjoining road¬ 
way was bound to lake knowledge of 
legal (ffect of deed, to owner of land 
on othe; side of roadway from for¬ 
mer owner of entire tract, giving 
owrner on oilier side of roadivay ex¬ 
clusive private right of way in road- 
wa\ —Ijadifs’ Uenev So< of Bfau- 
mont V Magnolia Cemetery Co , Tex 
Civ App . 268 SW 108, affirmed. Com 
App, 288 SW 812. 

Where purchaser had actual notice 

whether a conveyance was so cx- 
e< uted as to render its record con- 
strii< tive notice is immaterial —Tins- 
lev v Etowah Power Co , L) C Ga , 197 
F 602 

35 US —U S v Sandlass, D C.N J., 

34 F Supp 81 

Kv—Lf'^diord v Cummins, 46 S W. 

r.07. 20 Ky L 393 

Where right is vested by grant 
or Judgment in partition proceeding, 

all subsequent purchasers of the ser¬ 
vient estate who hold under the grant 
or judgment are bound by the road 
reservation —Morris v Daniel, 210 
SW 668, 183 Ky 780. 

Zustrument not necessary muniment 
of purchaser’s title 

Where the owner conveyed land 
to his daughter, reserving a right 
of way for himself and heirs owning 
adjoining land, and the parties con¬ 
tracted that the deed should be de¬ 
posited with another, and delivered 
on the grantor’s death if the gran¬ 
tee compiled with the conditions of 
the contract, and the grantee, with¬ 
out performance, deeded the land, 
without reservation, to defendant, 
who procured a quitclaim from the 
original grantor, defendant was not 
charged with constructive notice of 
the reservation of the way in the 
escrow deed, it not being a neces¬ 
sary muniment of title, as he took 
under the quitclaim freed from the 
easement—Sullivan v Meftord, 121 
K.W. 569, 143 Iowa 210. 


36. Pa—Anania v. Serenta, 119 A. 
554, 275 Pa 474 

Duty to inform purchaser 

Notice to a purchaser of land of 
the existence of an casement is un- 
nec essary where the fact is equally 
within the knowledge of both parties, 
and It must be considered as such 
where the sources of information are 
equally accessible to both —^Anania v. 
Serenta, supra. 

37. U S —Mendez v. Eastern Sugar 
Associates, C C.A.Puerto Rico, 89 F 
2d 399 

Ala—Franklin v. Pollard Mill Co., 6 
So. 685. 88 Ala 318. 

Cal —Taylor v Ballard, 182 P. 464, 
41 Cal App 232 

Del —Metts v O’Connell, 126 A 276, 
13 Del Ch. 420—How v Chesapeake 
& D Canal Co, 6 Harr 245 
Ill —Ashelford v Willis. 62 N E 817, 
194 Ill 492—Rock Island & P R 
Co v Dimick. 32 N E. 291, 144 Ill 
628, 19 DR A 105. 

Ind—Joseph v Wild, 45 NE 467, 
146 Ind 249—Snowden v. Wilas, 
19 Ind 10, 81 AmD 370 
Kv —East Cairo Ferry Co v Brown, 
25 SW2d 730, 233 Ky. 299~Kam- 
tr V Bryant, 46 S W. 14, 103 Ky 
723, 20 Ky D 340 

Miss —Gordon v Sizer, 39 Miss 805 
Neb —De Conlv v Winter Creek 
Canal Co. 193 NW 157, 158, 110 
Neb 102, citing Corpus Juris. 

NH—McCleary \ Dourie, 117 A 
730 80 Nil 389 

Okl —Spellman v Sperry, 72 P 2d 
79.1. 181 Okl 174. 

Pa.—Lauderbach-Zerby Co. v Dewis, 
129 A 83, 283 Pa 250—Robinson 
V Kent Mfg Co. 128 A 501, 282 
Pa 539—Overdeer v Updegraff, 
69 Pa no—Randall v Silverlhorn, 
4 Pa 173—Friek v. Wirt Co. 2 
Pa Dist & Co 405—Hunter v Wil¬ 
cox, 23 Pa Co. 191. 

S C —Haselden v Schein, 166 S E 
634, 167 S C. 534 

Wash—^Oliver v McElachran, 271 P 
93. 149 Wash 433 

19 CJ p 915 note 26 [a], p 939 note 
7. 

Stated differently, the purchaser 
of property takes subject to a con¬ 
tinued and apparent servitude — 
Zbyszlnsky v. Dopopolo. 170 A 362. 
112 Pa Super. 68. 

Dresumptiou as to purchase price 

Presumption is that both parties 
to sale of land, on which there is 
obvious existing easement or bur¬ 
den, acted with direct reference to 
such burden and that vendor de¬ 
manded and purchaser paid only 
value of land subject thereto, in 
absence of express contract provi¬ 
sion on subject —Missouri Power 
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& Dight Co v Thomas, 102 S W.2d 
564, 340 Mo. 1022 

Ways 

(1) A clearly defined way is an 
apparent servitude of which a pur¬ 
chaser must take notice 

Cal —Pollard v Rebman, 124 P 235, 

162 Cal. 633—Syers v. Dodd, 8 P 

2d 157, 120 Cal App. 444 
Ky —Casey v. Hensley, 53 S W 2d 

698, 245 Ky 308. 

Mith—Greve v Caron, 206 N W. 

334, 233 Mich 261—St. Cecelia Soc. 

V Universal Car & Service Co, 

182 NW 161, 213 Mich. 569. 

Pa—Tide-Water Pipe Co. v. Bell, 

124 A 351, 280 Pa 104. 40 A I. R 

1516 

19 C J. p 939 note 7 [a]. 

(2) A walk is not an apparent 

servitude where it would require a 
survey to determine that it pro¬ 
jected on the purchased property.— 
Ashton v. Buell, 271 P. 591, 149 

Wash 494. 

(3) Where plaintiff bought land, 
knowing that defendant has pur¬ 
chased an island from same ven¬ 
dor, and was using right of way 
over land purchased by plaintiff, and 
had constructed a bridge from 
mainland to island, and knowing de¬ 
fendant had no other way to the is¬ 
land, he was held to have construc¬ 
tive notice of rights of defendant, 
and was not an innocent purchaser 
—Dougl.*is V Jordan, 205 N W 52. 
232 Mi<h 283, 41 ADR 1437 

Stairway 

(1) Where owner of two lots, on 
one of which was a building with 
outer stairway extending over the 
other, conveyed the third floor of 
the building and covenanted to 
maintain stairway, and later con¬ 
veyed the adjoining lot to another 
person, it was held that the grantee 
of the adjoining lot took the same 
subject to an easement of the own¬ 
er of the third floor in the stairway, 
such grantee having knowledge 
that the stairway provided the 
only access to the third floor—Mer- 
oney v Cherokee Dodge No 146, A. 
F & A M, 110 SE 89, 182 NC 
739 

(2) A common stairway and sec¬ 
ond story hallway of building con¬ 
structed on two separately owned 
lots were sufficiently open and vis¬ 
ible to give notice to purchaser of 
benefit and burden arising from 
joint use —Spellman v. Sherry, 72 
P.2d 793. 181 Okl 174. 

XdfiTlit and air 

(1) Easements of light and air 
have been held, under particular cir¬ 
cumstances, to he open and apparent 
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merit was created by a grant which was never re- 
corded.38 There should be such a connection be¬ 
tween the use and the thing as to suggest to the 
purchaser that the one estate is servient to the oth- 
er.39 The grantee is bound where a reasonably 
careful inspection of the premises would disclose 
the existence of the easement,'*^ or where the gran¬ 


tee has knowledge of facts sufficient to put a pru¬ 
dent buyer on inquiry.^^ It is not necessary that 
the easement be in constant and uninterrupted 
use .^2 purchaser of property may assume that 

no easements arc attached to the property purchased 
which are not of record except those which are 
open and visible.^ ^ 


easements of which a purchaser is 

deemed to have notice 

Ga.—Darnell v Columbus Show 

Case Co, 58 SE 631, 129 Ga 62. 
Md.—Janes v. Jenkins, 34 Md. 1, 6 

Am H 300. 

N.T.—Havens v. Klein, 51 How.Pr. 

182. 

(2) That windows on buildinsr on 
Adjoining lot faced plot purchased 
did not render easement for light 
and air apparent where building 
stood twenty inches back from the 
boundarv line—Roe v Walsh, 135 
P 1031, 76 Wash 148, rehearing de¬ 
nied 136 P 1146, 76 Wash. 148 
Buildiner eacroachjnent 

Purcha'scr of lot on which adjoin¬ 
ing building encroaches has notice 
of easement —Sprenzel v. Wind- 
niueller, 121 N.E. 805, 266 Ill. 411. 

Advertising sign 

Advertising sign on premises was 
notice to purchaser of advertiser’s 
rights under unrecorded agreement 
with owner—Rochester Poster Ad¬ 
vertising Co v Smithers. 231 N Y 
S 315, 224 App Div 436, reversing 
224 NTS. 711, 130 Misc. 676. 

Water pipe 

Where owner constructed three 
buildings on tract which were 
served by common water supply 
pipe, on severance of ownership 
grantee of third building was en¬ 
titled to implied easement in water 
supply pipe as against contention 
that the grantee of other two build¬ 
ings was ‘ innocent purchaser with¬ 
out notice,” under circumstances dis¬ 
closing that water pipes entering 
third building const iluted visible 
appurtenance thereto —Pica v. Cross 
County Const Corporation, 18 N.Y. 
S.2d 470, 259 App Div 128. 

Tdlegraph and telephone lines 

The purchaser of land, burdened 
with open, visible, continuous, and 
permanent pipe, telegraph, and tele¬ 
phone lines, takes title subject to 
the burden, whether the lines are 
easements appurtenant or incorpo¬ 
real interests, or estates in land 
in the nature of easements but sub¬ 
ordinate to the fee, or are "servi¬ 
tudes,” being the subjection of a 
thing to a person or a thing to a 
thing.—Tide-Water Pipe Co v Bell. 
124 A. 351, 280 Pa. 104, 40 A L. R 
1516. 

Whara a building la oonatraotad 
on two aaparatalj owned lots by 
agreement of the owners, a pur-1 


chaser of either lot takes subject 
to all open and visible burdens im¬ 
posed by the building.—Spellman 
V. Sherry. 72 P.2d 793, 181 Okl 174 
That nae la vlaible and obviona 
doea not enlarge righta; purchase 
of lot with visible way over it did 
not enlarge former permissive user 
thereof to user of right —Gravle 
V Snyder, 169 A. 74. 104 Pa Super 
253 

Pallnre to inspect premises does 
not avoid rule as to constructive 
noti<*e—Taylor v. Ballard. 182 P 
464. 41 Cal App 232. 

Reliance on attorney’s report 

That purchasers of servient estate 
relied on the report of their attor¬ 
ney did not relieve them from the 
elfects of their knowledge of the 
use to which the property had been 
put—McCleary v. Dourio 117 A 
730, 80 N H 389 

38. IT s —Mendex v. Eastern Sugar 
Associates, C C A Puerto Rico, 69 
P2d 399 

19 C.J p 940 note 8 

39. Kan.—Jobling v Tuttle, 89 P 

699, 76 Kan 351, 9 L. R A S 

960. 

19 C.J p 940 note 11. 

40. Colo—Schneider v Cros.s, 249 
P G43 80 Colo 26 

Ga—Calhoun v Ozburn, 198 SE 
706, 708, 186 Ga. 569, citing Cor- 
pna Juris. 

Idaho —Eagle Hock Corporation v 
Idamont Hotel Co, 85 P,2d 242, 
59 Idaho 413 

N.H—M^CIeary v. Dourie, 117 A. 
730. 80 N H 389. 

NY—Historic Estates v United 
Paper Board Co, 21 N.Y.S 2d 819. 
260 App Div 344. 

N D —Harry E McHugh, Inc, v 
Haley. 237 N W. 836, 61 N D 359. 
Vndergronnd sewar 

(1) Purchaser is charged with 
notice of a lateral underground sew¬ 
er serving his and other’s land 
where the property purchased was 
equipped with modern plumbing — 
Van Sandt v. Royster, 83 P.2d 698. 
148 Kan 495. 

(2) Where the plumbing was of 
ordinary character and there was 
nothing to indicate to the purchaser 
that he was to becKime the user of a 
sewer in which others had the ri|^t 
to share, he did not take subject to 
such servitude —Goldstein v. Hun¬ 
ter. 250 N.T.S. 374, 232 App.Div. 431. 
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(3) Where the owner of adjoining 
houses conveys one of them, the 
drain appurtenant to which extends 
under the other houses, the pur¬ 
chaser acquires an easement as 
against the grantees of the other 
houses.—Root v. Conkling. 177 N Y 
S 610, 108 Misc. 234. 

41. Cal—Taylor v Ballard. 182 P 
464, 41 Cal App. 232 

NH—McCleary v Lourie, 117 A 
730, 80 N H. 389 

N J —William Dahm Realty Corpo¬ 
ration V Cardel, 16 A 2d 69, 128 
NJBq 222 

ND—Hille V Nill, 226 NW 635, 
58 ND 536 

Tex —Markley v Chri.sten, Civ.App , 
226 S W 160, dismissed for want 
of jurisdiction. 

Vt—Peryer v Pennock. 115 A. 105, 
95 Vt 313, 17 ALR 863 

Hatters held to put purchaser ou 
notice 

Connection of water tank with 
sprinkler system on other proper¬ 
ty put purchaser on inquiry as to 
easement —Louisville Chair & Fur¬ 
niture Co V Otter, 294 SW 483. 
219 Ky 767. 

Duty of owner of dominant estate 
on inquiry 

Dominant owner, on inquiry as to 
claimed easement, was only bound 
to give notice that the easement 
was claimed as of right and was 
based on a written grant; he was 
not bound to exhibit the written 
grant.—Louisville Chair & F’urni- 
ture Co. V. Otter, supra. 

Common knowledge; facts known to 
bll persons in vicinity 
"Knowledge of facts which she 
would have acquired by the exercise 
of ordinary diligence, facts which 
were of common knowledge, known 
to all persons ... in the vi¬ 
cinity” must be imputed to the pur¬ 
chaser.—Berlin v. Robbins, 38 P.2d 
1047, 180 Wash. 176. 

42. ND—Harry E. McHugh, Inc. 
V. Haley, 237 N.W. 836, 61 N D. 
359 

43. Ga.—Calhoun v. Ozburn, 198 S. 

E. 706, 708, 186 Oa. 569, citing 

Corpus Juris. 

N.T — Historic Estates v. United 
Paper Board Co., 21 N.Y.S 2d 
819, 260 App.Div. 344. 

19 C.J. p 940 notes 9, 10. 

Notico hold iuBuffldsut 

(1) Where each of two tenants 
in common who owned two lots. 



28 C.J.S. 


EASEMENTS 


§ 50. -Want of Notice 

A bona fide purchaser of land for value without notice 
that the land is burdened by an easement takes an un> 
encumbered titie. 

A purchaser of land who has no notice either ac¬ 
tual or constructive, of an easement in such land 
in favor of third persons is free from the burden 


§ 51 

of such easement but it has been held that this 
rule applies only when the owner of the dominant 
tenement has failed to do something which he ought 
to have done.^® One who acquires the servient es¬ 
tate without consideration is bound by the easement 
although he acquired title without notice.^® 


V. COMMENCEMENT, DURATION, TERMINATION, AND REVIVAL OF LOST RIGHT 


§ 51. Commencement and Duration 

An easement may be granted to take effect or be 
enjoyed in the future. A permanent easement may be 
created expressly or by Implication, but a clearly mam- 
tested intention to limit the duration of an easement 
will be enforced. 

An easement may be granted to take effect or be 
enj* 03 "cd in the future.^7 An easement of way 
shown by a plat attaches on actual sale of a lot in¬ 
cluded in the land platted, although a deed is not 
g^ven until later.^* 

Duration. Where the instrument by which an 


easement is created expressly so provides, the ease¬ 
ment will be permanent;^® and a permanent ease¬ 
ment may also be raised by implication in case of 
strict necessity and where it may reasonably be sup¬ 
posed that the parties so intended.^o Where the 
parties have agreed that the easement shall continue 
until terminated in a certain manner, the easement 
ordinarily will continue until so terminated,®! and 
where the parties have clearly manifested an inten¬ 
tion to limit the duration of the easement, the courts 
will enforce the limitation.®^ If an easement is ap- 


conveyed to the other title to one 
of the lota by quitclaim deed that 
did not mention a footpath across 
the lots, and the footpath was not 
well marked and its location was 
frequently changed, plaintiffs who 
claimed title under one of the ten¬ 
ants in common received no title 
to an easement over the lot of de¬ 
fendants who claimed title under 
the other tenant in common and 
defendants received no easement 
over plaintiffs’ lot —Wing v Beck, 
22 Ny.S.2d 544. 260 App.Div 890. 

(2) Purchaser of lots need not 
examine nearby houses or dig into 
earth to discover private sewer 
pipe, as regards adjoining owner's 
t laim of easement —Goldstein v. 
Hunter, 250 N.Y S 374, 232 App. 

Div. 431, afflrmed 178 N E. 675, 257 
N.Y 401 

44. Ark—West v. Bain, 48 S W.2d 
245, 184 Ark. 641. 

Cal.—Myers v. Berven, 137 P 260, 
166 Cal. 484—Taylor v. Ballard, 
182 P 464. 41 Cal App. 232 
Colo—Schneider v Cross, 249 P 
643, 644, 80 Colo 26. citing Cor¬ 
pus Juris —Blake v Boye, 88 P. 
470. 38 Colo 65, 8 L. R A ,N S , 418. 
Conn —Hawley v. McCabe, 169 A 
192, 194, 117 Conn 558, citing 

Corpus Juris. 

Ga.—Calhoun v. Ozburn, 198 S.E 
706, 708, 186 Ga. 569, citing Cor¬ 
pus Juris —Smith v. Parlier, 108 
S E. 515, 152 Ga. 100. 

Kan.—Armor v. Pye, 25 Kan 731 
Ky —Long v. Howard, 17 S.W.2d 
207, 229 Ky. 369. 

Md.—Lilbertlnl v. Schroeder, 132 A. 
64, 149 Md. 484. 

N.Y.—Goldstein v. Hunter, 178 N 
B. 676, 267 N.Y. 401, affirming 260 


N Y S 374, 232 App Div. 431— 

Tredwell v. Inslee, 24 N E 651, 
120 N Y 458—Vandenburgh v 
Bender. 283 NYS 245, 246 App 
Div 663 

NC—Clark v. Atlantic Coast Line 
R Co. 135 SE 26, 192 NC 280. 
Ohio—Kc>ler v. Eustis, 13 OIiio N 
P., NS. 601 

Or—She\chuk v. Kotchlk, 189 P 
390. 400, 96 Or 181, citing Corpus 
Juris. 

Puerto Huo—Cividanes v. Amor6s, 
8 Puerto Rico 558 

Tenn —Lenzi v Col berg, 13 Tenn. 
App 535 

Va —Bowman v Holland, 83 S E 
393, 116 Va 805—Deacons v. 

Doyle, 75 Va 258 

W Va —Patton v Quarricr, 18 W 
Va 447 

Wis —Backhausen v Mayer, 234 N. 
W. 904, 905, 204 Wis 286, 74 A 
LR. 1245. citing Corpus Juris. 

19 C J. p 940 note 12. 

Vnreoorded grants of easement give 
way to grant of fee 
Md.—lijayor and City Council of 
Baltimore v Brack, 3 A 3d 471, 
176 Md 615. 120 ALR 543 
Subsequent transfer to one having 
notice of easement would not revive 
it.—Taylor v Ballard, 182 P. 464, 
41 CaLApp 232. 

Fraud 

* The rule of the law that an ease¬ 
ment may be extinguished by the 
conveyance of the servient estate 
without notice to the purchaser, of 
the easement, carries with it the 
idea that there has been an inten¬ 
tional concealment or deception 
which Imposed upon the purchaser.” 
—Haselden v. Schein, 166 S.E. 1634, 
I 636, 167 SC 534. 

715 


46. RI—Wiesel v. Smira, 142 A. 
148, 49 RI 246, 68 A.L.R. 818. 

46. Kv.—Riddle v. Jones, 231 S W. 
503, 191 Ky. 763. 

47. Or—Eugene v. Chambers* Pow¬ 
er Co, 159 P 576, 81 Or. 352— 
Patterson v. Chambers’ Power Co., 
159 P 568. 81 Or. 328. 

On removal or destruction of build¬ 
ing 

Mass —Gamwell v. Bigley, 146 N.E 
47, 250 Mass 140. 

After-acquired dominant estate 
A grant of an easement appur¬ 
tenant to an estate not yet ac¬ 
quired by the grantor is enforceable 
between the parties and their 
privies with notice on the grantor’s 
acquisition of such estate.—Wells 
V North East Coal Co. 72 S W 2d 
745, 255 Ky. 63—19 CJ p 905 note 
14. 

48. Md —Mullan v. Hochman. 146 
A 554, 157 Md 213. 

49. N C —Lewis v. Butters Lum¬ 
ber Co, 166 S.E. 726, 199 N.C 

718. 

50. Pa—Witman v. Stichter, 149 A. 
725, 299 Pa. 484 

Words of limitation unnecessary 

Words of limitation are not nec¬ 
essary to create a perpetual ease¬ 
ment where, in the absence of any 
provision in the deed, an easement 
by necessity would have been im¬ 
plied —Knotts v Summit Park Co., 
126 A. 280, 146 Md 234. 

51. Me—^Wlllband v. Knox County 
Grain Co.. 145 A 405. 128 Me. 62. 

52. Pla —Brown-Flonda Lumber 

Co. V. Hicks. 173 So 351, 127 F*la. 
486—Burdine v. Sewell. 109 So. 
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purtenant merely to an estate for life®^ or for 
years,®^ the right ceases on the termination of that 
estate; but if appurtenant to the land itself and not 
to the particular estate it will remain as an appurte¬ 
nance to the reversion.55 Similarly, if an ease¬ 
ment is merely incidental to another right or inter¬ 
est of limited duration, it will cease on the termina¬ 
tion of such other right.*'’® Where, in a grant of a 
right to take soil from land, no time is specified 
within which it must be exercised, the right must 
be exercised within a reasonable time.®^ 

§ 52. Termination in General 

The forfeiture of easements Is not favored by the 
courts, and an easement can be extinguished only in some 
mode recognized by law. Such modes include, generally 
speaking, conduct of the owner of the easement incom¬ 
patible with its existence, an act of God, and operation 
of law. 

The forfeiture of easements is not favored by the 
courts,®® and an easement can be extinguished only 
in some mode recognized by law.®® An easement 
cannot be terminated or abridged at will by the 


owner of the servient estate or his successors,®® or 
without the consent of the owner of the easement,®^ 
unless the instrument by which the easement was 
created clearly manifests an intention that the ease¬ 
ment shall be terminable at the will of the owner of 
the servient estate,®2 or at the option of either or 
both of the parties;®® but an easement may, gener¬ 
ally speaking, be extinguished by conduct of the 
owner of the easement which is incompatible with 
the existence of the right claimed,®^ by an act of 
God,®® or by operation of law.®® On termination 
of an easement, possession of the portion of the ser¬ 
vient estate which was subject to the easement re¬ 
verts to the owner of such estate.®*^ 

§ 53. Alterations and Obstructions Inconsist¬ 
ent with Easement 

a. In general 

b. Easement of light and air 

a. In General 

Alterations of the character or use of the dominant 


648, 654, 92 Fla. 375. quoting Oor. 
pus Juris. 

RI—TefCt V Reynolds. 113 A 787. 
788. 43 R 1 538. quoting: Corpus 

Juris. 

19 C.J p 969 note 13. 

53. Mass—Hoffman v Savagro, 15 
Mass. 130. 

NJ—Barry v Tunick, 122 A 439 
95 N J Eq 94, reversed on other 
grrounds 127 A 658. 97 N J Eq 

2S1 

54. Minn.—Leuthold v John A 
Stees Co, 169 NW 709. 141 Minn 
213. 

19 C J p 948 note 97 

55. Vt —Goodall \ Godfrey, 63 
Vt. 219, 38 Am R 671 

56. Fla —Brown-Florlda Lumber 

Co V Hicks, 173 So. 361. 127 

Fla 485 

67. Ga—Moxley v Adams. 8 SE 
2d 525. 190 Ga 164 

58. Ky —Mammoth Cave. Nat. Park 
Ass’n V Stale Highway Commis¬ 
sion. 88 SW2d 931. 261 Ky. 769 
—Barton v. Jarvis, 291 S W 38, 
218 Ky 239 

Or.—Dean v Colt. 84 P 2d 481. 160 
Or 342 

Wis. — Luttropp V Kilborn, 202 N W. 
368. 186 Wis. 217 

Benefit to servient estate from ex¬ 
tinguishment of easement is not a 
around for terminating an easement 
•—=:Kokenge v. Whetstone, 20 N E 2d 
965. 60 Ohio App. 302 
‘fiC. Mass — Des v. Allbozek, 168 N 
B 919, 269 Mass. 153. 66 A L. R 
. 1094 

N.T.—Scrum v. Davis, 261 NTS 
746, 141 Misc. 46, affirmed 267 N. 


YS 899. 235 AppDiv 879—Adi¬ 

rondack Power & Light Corpora¬ 
tion V Evans. 235 N Y S 669. 226 
AppDiv 490—Finch v Unity Ff e 
Co, 208 NYS 369, 211 AppDiv 
430—Mittnacht v Montana, 200 
NYS 82. 205 AppDiv 643 
Pa—T> deman v Dech, 18 Lehigh 
CoLJ 410 
19 C J. p 940 note 13. 

60. Cal—Rothschild v. Wolf App,. 
104 P 2d 685 

Conn—Celentano v Kipps, 163 A 
264. 115 Conn. 726 

Ga —Moxley v Adams, 8 S E 2d 
525. 190 Ga 164 

Iowa—Thos Cusack Co v M vers, I 
178 NW 401. 189 Iowa 190, 10 
A L H 1104 

Me —Harris v. City of South Port¬ 
land. 108 A 326. 118 Me 356 
N Y —Rochester Poster Advertising 
Co v. Sraithers, 231 N Y 315. 
224 App.Div 435, reversing 224 
NYS 711. 130 Misc. 676 
Pa —Cain v. Aspinwall-^^elafield 
Co. 137 A 610, 289 Pa. 635—Car- 
roll V. Asbury, 28 Pa Super 354. 

61. Pa—Galley v. Wilklnsburg 
Real Estate & Trust Co., 129 A 
445. 283 Pa 381 

Vt—La Fleur v. Zelenko. 141 A. 
603, 101 Vt 64 

After conveyance of dominant es¬ 
tate to another, the person making 
the conveyance cannot terminate the 
easement appurtenant to such es¬ 
tate 

Ga—Tietjen v Meldrlm. 161 SE 
349, 169 Ga. 678. 

Wash.—Cowan v. Gladder, 206 P. 
923, 120 Wash. 144. 
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62. N H —Batchelder v State Cap¬ 
ital Bank. 22 A 592, 66 N.H. 386. 

19 CJ p 969 note 13 La]. 

63. NM--Martinez v. Rocky Moun¬ 
tain & S F. Ry Co, 47 P 2d 903, 
39 NM 377 

66. Conn —Richardson v. Tum- 
bndge. 149 A 241. Ill Conn 90 

Ga—Tietjen v Meldrim, 151 S.E. 
349. 169 Ga 678 

Ky —Mammoth Cave Nat. Park 
Ass'n V State Highway Commis¬ 
sion, 88 S.W2d 931, 261 Ky 769 

Mi.‘'S—Columbus & G Ry Co v. 
Dunn, 185 So 583, 184 Miss. 706 

Mo—St Louis-San Francisco Ry 
Co v Silver King Oil & Gas Co, 
App., 127 SW2d 31, 33, quoting 
Corpus Juris, and transferred, see 
117 S W 2d 325, certiorari quashed 
State ex rel. St. Louis-San Fran¬ 
cisco Ry. Co. V. Sham, 134 S.W 
2d 89 

N.Y —Zeiger v. Interborough Rapid 
Transit Co.. 5 N Y.S 2d 527, 254 
App.Div 908, motion granted 17 
N.E.2d 462, 279 NY. 611, affirmed 
19 N.E 2d 922. 280 N Y. 616—In re 
Lafayette Ave. in City of New 
York, 193 N.Y.S. 802, 118 Misc. 
161 

19 C J p 950 note 28. 

65. Wis —Stenz v. Mahoney, 89 N. 
W. 819, 114 Wis. 117. 

19 C J. p 940 note 14 

66. Tex —Henderson v. Le Duke, 
Civ.App, 218 SW 655, dismissed 
for want of Jurisdiction. 

19 C.J. p 940 note 14 

67. N Y.—^A. F. Hutchinson Land 
Co. V. Whitehead Bros Co., 217 N 
Y.S. 413, 127 Misc. 668. affirmed 
219 NY.S. 413, 218 App.Div. 682. 
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estate will not necessarily extinguish an easement unless 
the instrument creating the easement manifests such an 
intention, but acts of the owner of the easement render¬ 
ing its use impossible, or his obstructing it, or permitting 
others to do so, may extinguish it. 

Alterations of the character or use of the dom¬ 
inant estate will not necessarily extinguish an ease¬ 
ment unless the instrument by which the easement 
was created manifests an intention that they shall 
liave such an effect.®® An easement, may, howev¬ 
er, be extinguished by acts rendering its use im¬ 
possible.®® Thus, where the owner of the ease¬ 
ment himself renders its use impossible,^® or ob¬ 
structs It in a manner inconsistent with its further 
enjoyment,or permits another to do so,'^2 ^he 
casement will be considered to have been abandoned. 
However, in order to constitute such an abandon¬ 
ment, the acts relied on must be of a decisive and 
conclusive character."^® The erection of an obstruc¬ 
tion which IS not of a material or permanent char¬ 
acter,^^ or which constitutes only an occasional in¬ 
terference,'^® or which was erected merely for a 
temporary purpose,*^® will not constitute an aban¬ 
donment of the right. Acts of the owner of the 
easement, or of others with his consent, which, al¬ 
though impairing the value of the casement, leave 
It of substantial value to him do not entirely extin¬ 


guish the easement, but only the portion obstructed 
or rendered impossible of use.^^ 

An obstruction by the owner of the servient es¬ 
tate‘s® or by a mere trespasser's® to which the own¬ 
er of the easement does not consent will not ex¬ 
tinguish the right, unless the obstruction is of such 
character and is continued for such time as to work 
an extinguishment by adverse possession, as dis¬ 
cussed infra § 63. 

b. Easement of Light and Air 

An easement of light and air appurtenant to a build¬ 
ing is not extinguished by alterations of the building 
which do not substantially change the size or location of 
the windows. Permanent and substantial obstructions 
made or permitted by the owner of an easement of air, 
light, and vision may extinguish the easement. 

An casement of light and air appurtenant to a 
building is not abandoned or destroyed by altera¬ 
tions made in the windows of the building which 
do not substantially change either the size or loca¬ 
tion of the windows,®® or by a tearing down of the 
building and the erection of a new building in which 
a window occupies substantially the same place as 
was occupied by the v/indow in the old building.®^ 
However, a substantial change in the dominant 
estate may result in extinguishment of an ease- 


os. NY—Arnold v Fee 42 NE 
SS8. 148 NY 217—Mittnacht v 
Montana 200 NYS 82. 205 App 
Div 043 

W V’^a—llonnen v. Deveny, 77 SE 
142, 71 WVa. 629, LiR.A1917A 
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09. Mass —Brooks v West Boston 
Gas Co, 157 N p: 362, 260 Mass 
407 

70. Mo —St. Liouis-San Francisco 
Ky Co V Silver Kine Oil & Gas 
Co. App, 127 SW2d 31. 33. quot¬ 
ing Corpus Juris, and transferied, 
see Sup. 117 S W 2d 225, certiora¬ 
ri quashed State ex rel St. Louis- 
San Francisco Ry. Co v Sham. 
Sup . 134 S.W.^d 89 

Neb—Polyzois v Resnick, 243 N 
W. 864, 866. 123 Neb 663. quot- 
InK Corpus Juris. 

19 C..T. p 950 note 30. 

Acts of owner and of municipal¬ 
ity rendering use of easement im¬ 
possible without increasing the bur¬ 
den of the servient estate —Fletcher 
V. Stapleton, 10 P 2d 1019, 123 Cal. j 
App. 133. 

71. Mich —Brlcault v Cavanaugh, 
245 NW. 573, 261 Mich. 70 

Mo—St. Louis-San Francisco Ry 
Co V. Sliver King Oil & Gas Co., 
App., 127 S.W.2d 31, 33. quoting 
Corpus Juris, and transferred, see. 
Sup., 117 S.W.2d 225. certiorari 
Quashed State ex rel. St. Louis- 


San Francisco Rv Co v Sham. 
Sup . 134 S W 2d 89 
Neb—PoUzois V Resnick, 243 N 
W. 864. 866. 123 Neb 663, quoting 
Corpus Juris. 

19 C J p 950 note 31 

72. Conn.—Stueck v G C Murphy 
Co, 142 A 301, 107 Conn 656 
Mass—Imnd v Cox, 183 NE 714, 
281 Mass 484 
19 C J p 951 note 32 

73u Mass — Alvord v Bic knell, 182 
N E 848, 280 Mass. 567 
19 C J p 951 note 33 

74. Md —Knotts \ Summit Park 
Co, 126 A 280. 282, 146 Md 234, 
citing Corpus Juris. 

Mass—Town of Brookline v Lor- 
ing, 118 NE 981, 229 Mass 485. 
19 C J p 951 note 36 
Ifeuce or iuolosure 

Conn.—American Brass Co v Serra, 
132 A. 565. 104 Conn 139 
19 C J p 951 note 36 [a] 

Oates 

Ill—Martin v Murphy, 77 N.E 1126, 
221 Ill 632 
19 C J. p 951 note 39. 

Vrotruding structure which does 
not interfere with the benellcial use 
of a way will not extinguish it.— 
Gulick V. Hamilton, 122 N E. 537. 
287 Ill. 367. 

75. Mass.—Gorton-Pew Fisheries 

Co. V Tolman, 97 N.E. 64, 210 

Mass., 402, 38 L. R A.,N.S.. 882 

19 C.J. p 951 note 37. 
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76L N Y —Fuh h v Unity Fee Co , 
208 NYS 3G9, 211 App DIv 430. 
19 CJ p 961 note 38 

77. Ma«-s—O’Shea v. Mark E Kel¬ 
ley Co., 173 NE 508, 278 Mass 
164—Brooks v West Boston Gas 
Co, 157 NE 362, 260 Mass. 407 
—New Plngland Structural Co. v. 
Everett Distilling Co, 76 N E. 85, 
189 Mci^'s 145 

Or—Dean v Colt, 49 P 2d 362* 151 
Or 331 

WiR —Lutlropp V Kilborn, 202 N 
W 368, 186 Wis. 217. 

19 C J p 951 note 35 

78. Til —Perry v Wiley, 120 N E. 
456, 285 Ill 25. 

K\ —Cox V Blaydes, 54 S.W 2d 622, 
246 Ky 121 

Ohio —Jackson v. Bohlender, 5 Ohio 
N P . NS. 305. 

19 CJ p 951 note 40, p 956 note 13 
la] (1) 

79. NJ—White v. Tide Water Oil 
Co . Ch . 33 A. 47. 

19 C J p 950 note 29. 

80. N.J.—Cerra v Maglio, 131 A. 
96. 98 NJ.Eq 481, affirmed, Ch. 
134 A. 916—Fowler v Wick, 70 
A. 682, 74 N J Eq. 603 

Englisli rule see 

19 C.J. p 961 note 41, p 953 note 68. 

81. N.J.—Salem City Nat. Bank v. 
Van Meter, 46 A. 280. 59 N J.Eq. 
32. affirmed 47 A. 1131, 61 N.J.Eq. 
674. 
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ment of lig^ht and air,®2 as where the building to 
which such an easement is appurtenant has ceased 
to exist,*^ or where there is a substantial change 
in the location of the windows and it has 
been held that an easement was terminated in so 
far as an annex to the building was concerned by 
the razing thereof and the erection of another with¬ 
out reference to any feature of the one destroyed, 
and without preservation of evidence of the situa¬ 
tion of the old windows or doors, so that it could 
not be determined whether any aperture correspond¬ 
ed with any previous one, either in location or of- 
fice.86 So, where the owner of an easement of air, 
light, and vision, created by a restrictive building 
covenant has made, or permitted, permanent erec¬ 
tions which substantially intercept the air, light, and 
vision from and over his lot, an abandonment may 
be deemed to have occurred.*® 

In Louisiana, in order that closing up windows 
may operate to extinguish an easement of light and 
air, the obstructing works must be of a permanent 
and solid kind so as to present an absolute obstacle 
to every kind of exercise of the servitude.*^ 

§ 54. Cessation of Purpose or Necessity 

Easement for a particular purpose 
b. Ways of necessity 


a. Easement for a Particular Purpose 

An easement granted for a particular purpose ter¬ 
minates as soon as such purpose ceases to exist. Is aban¬ 
doned, or becomes Impossible of accomplishment. 

An easement granted for a particular purpose 
terminates as soon as such purpose ceases to ex¬ 
ist,** is abandoned,*® or is rendered impossible of 
accomplishment.®® However, cessation of the pri¬ 
mary purpose for which an easement was granted 
has been held not to terminate the easement where 
it is not shown that such purpose was the sole pur¬ 
pose of its grant.®^ 

b. Ways of Necessity 

A way of necessity continues as long, but only as 
long, as a necessity for Its use continues. 

While ordinarily a right of way of necessity con¬ 
tinues until some other lawful way has been ac¬ 
quired,® ^ and cannot be extinguished so long as the 
necessity continues to exist,®* nevertheless, a way 
of necessity ceases as soon as the necessity to use it 
ceases.®^ Accordingly, a right of way of necessity 
ceases when the owner of the way acquires a new 
means of access to his estate,®* as where he acquires 
other property of his own over which he may pass,®® 
or where a public way is laid out which affords ac¬ 
cess to his premises ;®7 and the fact that a former 
way of necessity continues to be the most conven- 


82. R.I.—^Lippitt v. Weenat Shassit 
Ass’n. 167 A. 878. 62 R I. 100. 

83. R I.—Lippi tt V. Weenat Shassit 
Ass'n, supra. 

84> N J —Johnson v. Hahne, 49 A. 

6. 01 N.J Eq. 438. 

19 C.J. p 953 note 61. 

85. N.J —Fowler v. Wick, 70 A 
682. 74 N.J Eq 603. 

86 . N.T —Lattimer v. Livermore, 
72 N Y. 174, nffirmingr 6 Daly 501 

87. Vallingr hoards across windows 

is not Buffl-'lent to have this effect 
La.—Taylor v Boulware, 35 La Ann 
469—Lavillebeuvre v. Cosgrove, 13 
La.Ann. 323. 

86 . Iowa.—Thul v. Weiland, 239 N. 
W. 616, 213 Iowa 713—Beim v. 

Carlson. 227 N.W. 421. 209 Iowa 
1001 . 

Mass.—Makepeace Bros. v. Town of 


Barnstable. 198 

N E 922. 

292 

Mass. 618. 



Mich.—MacLeod v. 

Hamilton, 

236 


N.W. 912, 264 Mich. 653, followed 
in 236 N.W. 897. 264 Mtch. 658. 
Mo.—St. Louis-San Francisco Ry. 
Co. v. Silver King Oil & Gas Co. 
App., 127 S.W.2d 81. 33, trans¬ 
ferred. see Sup., 117 S.W.2d 225. 
certiorari quashed State ex rel 
St. Louis-San Francisco Ry. Co. 
V. Shain, Sup., 134 S.W.2d 89. 


N H —Farmington Library Ass’n v 
Trafton, 146 A 169, 84 N.H 29 

Okl.—Griffln v Dwyer. 72 P 2d 340. 
ISl Okl. 71—Weston v. Whitaker, 
226 P 1034, 102 Okl. 95 

19 C J p 954 note 89 

Cessation of conditions see infra 9 
65 a. 

89. U.S —U. S. v. Magnolia Petro¬ 
leum Co., C.CAOkl. 110 F.2d 212 

Cal—Slater v. Shell Oil Co., 103 P 
2d 1043, 39 Cal.App2d 536 

Iowa—Belm v. Carlson, 227 N.W 
421. 209 Iowa 1001. 

Mich—MacLeod v. Hamilton, 236 
NW 912, 264 Mlqh. 663, followed 
in 236 NW 897, 254 Mich. 658 

19 C J. p 956 note 90. 

£0. Mich.—MacLeod v. Hamilton, 
236 N.W. 912. 254 Mich. 653, fol¬ 
lowed in 236 N.W. 897, 264 Mich 
658. 

19 C J. p 956 note 91. 

91. Ga.—Seaboard Air Line Ry Co 

V. Greenfield, 128 S E. 430. 160 

Ga. 407. 

92. R.I.—Sweezy v. Vallette, 90 A. 
1078, 37 R.I. 61. 

93. Mich.—Waubun Beach Ass'n v. 
Wilson, 266 N.W. 474, 274 Mick. 
698, 103 A.L.R. 983. 

Miss.—Quin V. Sabine, 188 So. 701, 
183 Miss. 875. 


W Va —Dewitt v Elmore, 166 5.E. 

271, 112 WVa. 617 
19 C J. p 953 note 75. 

94. Cal —Martinelll v. Luis. 1 P 
2d 980. 213 Cal 183 

Ind.—Wilson v. Glascock, 126 N.E 
231, 74 Ind App 255. 

Mich —Waubun Beach Ass’n v Wil¬ 
son. 265 N W. 474, 479, 274 Mich. 
598. 103 A L R. 983 quoting Cor¬ 
pus Juris. 

Miss—Thornton v. McLeary, 137 
So 785. 786, 161 Miss 697, quot¬ 
ing Corpus Juris. 

Or—Tucker v. Nuding, 180 P. 903, 
92 Or. 319. 

R I.—Fusaro v. Varrecchlone, 160 A. 

462. 51 R.I. 35 
19 C.J. p 964 note 76. 

95. Mich —Waubun Beach Ass’n v. 
Wilson. 265 N.W. 474. 274 Mich. 
698, 3 03 A.LK 983. 

Or.—Tucker v. Nuding, 180 P. 903. 
92 Or. 319. 

By partition Jndgiusnt 

Cal.—Carey v. Rae, 68 Cal. 169. 

96. Miss.—Thornton v. McLeary, 
137 So. 786, 161 Miss. 697. 

R.I. — Fusaro v. Varrecchlone. 160 A. 

462, 61 R.I. 36. 

19 C.J. p 964 note 77. 

97. Iowa.—Rater v. Shuttlefleld, 126 
N.W. 236. 146 Iowa 612, 44 L.RJL, 
N.S., 101. 

19 C.J. p 964 note 78. 
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ient way will not prevent its* extinguishment when 
it ceases to be absolutely necessary.®* However, 
in order to operate as an extinguishment of the way 
it must appear that the outlet by means of the new 
way is reasonably sufficient to the beneficial enjoy¬ 
ment of the dominant estate.®® A mere revocable 
permission to use a way over the land of another 
person will not extinguish the right.^ The rule that 
the right ceases with necessity has no application to 
ways acquired by express grant^ or by prescrip¬ 
tion;® a right to a way so created cannot be de¬ 
feated by showing that the owners have another 
convenient and accessible way of going to and from 
their premises.^ 

§ 55. Removal or Destruction of Servient Es¬ 
tate 

Removal or destruction of the servient estate may ex¬ 
tinguish an easement, although the easement may survive 
partial destruction of the servient estate if anything re¬ 
mains on which it may operate. 

Removal or destruction of the servient estate may 
extinguish an easement.* Where an easement has 
been granted in a particular building of another, 
which does not involve any interest in the soil apart 


§ 56 

from the building, the easement is extinguished by 
the destruction of the building® without the fault of 
the owner of the servient estate,*^ or, according to 
some authority, irrespective of such fault,® for the 
reason that nothing remains on which the easement 
can operate.® However, an easement may survive 
a partial destruction of the servient tenement if 
there is anything remaining on which the easement 
may operate thus, if the casement is of such a 
nature that its enjoyment is not wholly dependent 
on the building with which it is connected, and the 
reasons for its existence do not cease with the de¬ 
struction of the building, the right will not be ex- 
tinguishcd.il 

§ 56. Noncompliance with Conditions 

Where an easement has been created subject to com¬ 
pliance with certain conditions subsequent, a failure to 
comply substantially with such conditions may terminate 
the easement. 

Where an easement has been created subject to 
compliance with certain conditions subsequent, a 
failure to comply substantially with such conditions 
may operate to work a forfeiture of the easement.i® 
On the other hand, substantial compliance is usually 


98. Cal.—Caasin v Cole. 96 P 277. 
153 Cell 677 

19 C.J p 954 note 80 

99. Mass—Hart v Deering, 111 N 
E 37. 222 Mass 407 

19 C.J. p 954 note 81. 

1. Miss —Quin V Sabine, 183 So 
701, 183 Miss 375 

R 1 —Sweezy v Vallette, 90 A. 1078, 
37 R 1 51 

IL Ky.—Flener v. Lawrence. 220 S. 

W 1041. 1S7 K\ 384 
W Va—Moyer v Martin, 131 SE 
859. 101 WVa 19 
19 C J P 954 note 83 

3. Ky—Hendrickson v. Cruse, 298 
S W 710. 221 Ky 190 

19 C.J p 954 note 84. 

4. Ky.—Hendrickson v. Cruse, supra 
—Flener v. Lawrence, 220 S.W. 
1041. 187 Ky. 384 

R.I.—Tichman v Straflln, 178 A. 
78. 54 R.1. 356. 

Aogntaltion of otber land furnish¬ 
ing: an outlet. , 

Ind.—Wilson v. Glascock. 126 N.E 
231. 74 Ind.App 255. 

Ky.—Brookshire v. Harp, 216 S.W 
379. 186 Ky. 217 

Pamiisslvo use of way over other 
lands. 

Ala.—Lide v. Hadley, 36 Ala. 627, 76 
Anvl>- 338. 

Ky.—^oldbery v. Cleveland, 111 S.W. 
682, 38 Ky.L. 953—Anderson v. 

Southworih. 76 S.W. 391, 25 Ky.L. 

776. 


5. Ark—^Weis v Meyer, 17 SW 
339, 55 Ark 18 

19 CJ p 955 note 93 [a]. 

6. Ala.—Pizitz-Smolian Co-op Stores 
V. Randolph, 129 So 26. 221 Ala 
458 

Mich —Hasselbring: v. Koepke, 248 
N.W 869, 873. 263 Mich. 466, 93 
ALR 1170, citing: Corpns Juris. 
R I —Rudderham v. Emery Bros , 
125 A. 291, 292, 46 R.I. 171, 34 A. 
L R 602, citing: Oorpns Jnxls. 

19 C J. p 955 note 94. 

7- Cal —Rothschild v. Wolf, App., 
104 P.2d 685—Muzio v Erickson, 
182 P. 974, 41 Cal App 413. 

19 CJ. p 965 note 94 [a] (1). 

BasehMat la hall or stairway 

Cal.—Rothschild v. Wolf, App. 104 
P2d 685—Muzio v. Erickson. 182 
P 974, 41 Cal App 413 
19 CJ. p 955 note 94 [a] (1) 

Advaatag’soasasBB of dsstraotioa 

The fact that destruction of the 
buildiner and termination of the ease¬ 
ment mig:ht be economically advan- 
tag:eous to the owner of the building: 
will not enable him voluntarily to 
destroy the easement in this manner, 
although the rule mig:ht be otherwise 
where there has been considerable 
depreciation or obsolescence of the 
building: in the course of time — 
Rothschild V. Wolf, Cal.App., 104 P. 
2d 685. 

& Mass.—Union Nat Bank of Low¬ 
ell V. Nesmith. 180 N.E. 251, 288 
Mass. 247. 


9. Cal —Rothschild v. Wolf, App., 
104 P2d 685. 

Me—Bonney v. Greenwood, 62 A. 
786, 96 Me 336 

Mass —Union Nat Bank of Lowell v. 
Nesmith, 130 NE 251, 238 Mass. 
247. 

Mich.—Hasselbring: v. Koepke, 248 N. 
W 869. 263 Mich 466, 93 A.L.R. 
1170 

RI—Rudderham v. Emery Bros., 125 
A 291, 292, 46 R I 171, 34 A.L R. 
602, citing Oorpns Juris. 

10. Cal.—Rothschild v. Wolf, App., 
104 P 2d 685—Muzio v Erickson, 
182 P 974, 41 Cal App. 413. 

19 C J p 955 note 96. 

11. Me —Bangs v. Parker, 71 Me. 
458 

19 C J p 955 note 97. 

12. N Y —Hohman v. Rochester 

Swiss Laundry Co., 211 N Y.S 217, 
125 Misc. 684. 

Tex.—Vincent v. Gurley, Civ. App., 
27 S.W.2d 260. 

Va.—Pruitt v. Shafer, 120 S.E 276. 

137 Va. 658. 

19 C J. p 944 note 64. 

Cessation of conditions see infra i 
65 a. 

Fossihllity of compensation by 

damages for failure to comply with 
conditions imposed may not prevent 
a forfeiture of the easement—Valley 
Smokeless Coal Co. v. Manufacturers* 
Water Co., 153 A. 327, 802 Pa. 232. 
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sufficient and compliance may be waived.^^ An 
easement so created cannot be forfeited at the pleas¬ 
ure of the grantor, but only for a breach of the con¬ 
dition.^® Where an easement has been forfeited 
by noncompliance with a condition imposed by the 
instrument creating it and by notice of the election 
to forfeit it, the easement is not restored by a sub¬ 
sequent compliance with the condition without the 
consent and against the protest of the owner of the 
servient tenement and equity will not relieve 
one from forfeiture of his easement for nonper¬ 
formance in a reasonable time of a condition, where 
there was no good excuse for his failurc.^^ 

§ 57, Merger 

a. In general 

b. Limitations and exceptions to rule 

c. Severance after merger 

a. In General 

W.ien an estate in fee and an easement In the estate 


are acquired by the same parson, the easement Is ex- 
tinguishd by merger or confusion. 

When an estate in fee and an easement in the es¬ 
tate are acquired by the same person, the easement 
is extinguished, for the reason that the owner hav¬ 
ing the jus disponendi—^the full and unlimited right 
and power to make any and every possible use of 
the land—^all subordinate and inferior derivative 
rights are necessarily merged and lost in his higher 
right.i* So long as a tract remains in one owner¬ 
ship, there can be no dominant and servient tene¬ 
ments as between different portions, and the owner 
may rearrange the quality of any possible servi- 
tude.i^ Accordingly, an easement is extinguished 
when ownership of the dominant and servient es¬ 
tates becomes united in one person,2® as when the 
owner of the dominant estate acquires title to the 
servient estate ,21 or the owner of a servient estate 
acquires title to the dominant estate .22 jn such 
cases, the eastment is said, by the common law, to 


13. N J —Ninth SI Pier Co v 
Ocean City, 157 A 568, 109 N J Eq 
366 

19 CJ p 941 note 54 fa] 

Pailnre to close gates 

(1) Failure to close gates will not 
necessarily work a forfeiture of an 
easement of way conditioned on 
keeping gates closed—Holtsberry v 
Bounds. 9 Ohio Cir.Ct ,N S . 510 

(2) This IS true especially where 
gates are left open inadvertently or 
under misapprehension of duty.— 
Bina V Bina, 239 NW 68," 213 Iowa 
432. 78 AL,R 1216 

Tims held not of essence 

Under a contract for the light to 
construct a track which provided 
that the person receiving the right 
should complete construction within 
a certain lime, time, nevertheless, 
was not of the essence, and failure 
to construct the track within the 
time specified did not forfeit the 
right, the time limit apparently be¬ 
ing Intended merely to fix a date 
when rent should commence—Q R 
S. Co. V Phillips-Jones Corporation, 
185 NY.S. 127, 194 App Div. 170. 

affirmed 135 N.E 946, 233 N Y 626 

14. N.J.—Ninth St Pier Co. v 
Ocean City, 157 A 668, 109 N J 
Eq. 366. 

19 C.J. p 945 note 56 

15. Iowa—Robbins v. Archer, 126 
NW. 936, 147 Iowa 743 

16. NY—Henneky v. Stark, 128 N 
Y.S. 761. 

Tex —^Vincent v. Gurley, Civ App., 27 
S.W.2d 260. 

17. N.Y.—Henneky v. Stark, 128 N 
Y.S. 761. 

Tex.—^Vincent v. Gurley. Civ.App., 27 
S.W.2d 260. 


18. La—Sample v Whitaker. 132 
So 511, 171 La 94 9—Dufilho \ 
Bordelon. 92 So 744, 152 La 88 

Md—Kelly v Nagle, 132 A 5S7, 150 
Md 125. 

Mass—Les v Alibozek, 168 NE 910, 
269 Ma.ss 153. 66 A L R 1091 

Mith—Bricault v Cavanaugh 2 45 
NW 573, 261 Mich 70 

N Y —Swezey v Berry, 267 N Y S 
365, 143 Misc 372—Naccash v 

Ilildansid Realty Corporation, 252 
N Y S 3S3. 140 Misc 730, reversed 
on other grounds 257 N Y S 750 
236 App Div 686, motion denied 258 
N Y S 1040, second case, 236 App 
Div 758 

N C —Pair ick v Jefferson Standard 
Life Ins Co, 97 SE 657, 176 NC 
660. 

Pa —McClure v Monongahela South¬ 
ern Land *00, 107 A. 386, 263 Pa 
368 

S C —Haselden v Schein, 166 S E 
634, 167 S C 534. 

Va—Read v Jones, 146 SE 263, 
152 Va 226 

WVa—Perdue v Ballengee, 105 SE 
767. 87 W.Va 618 

19 C J p 946 note 59 

Basement in owner’s own land gener¬ 
ally see supra § 1. 

19. Mo —Gardner v. Maffitt, 74 S W 
2d 604. 606. 335 Mo 959, 95 A.L R 
452, quoting Corpiui Jdris. 

19 C.J p 945 note 60 

20. U S.—Rex Co v. International 
Harvester Co., CCA Tex, 107 F 
2d 767, 769, quoting Corpus Juris. 

Md—^Kelly v. Nagle, 132 A 687, 150 
Md 125. 

Mass—Les v. Alibozek, 168 N.E 919, 
269 Mass 153, 66 A L R. 1094. 

Mich—Bricault v Cavanaugh, 246 
NW. 673, 261 Mich. 70. 

N.Y.—Robinson v. St. John's Guild, 
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188 NY.S 844. 197 App Div 260— 
Swezey v Berry, 257 N Y S 365. 
143 Misc 372—Naccash v. Ilildan- 
sul Realty Corporation, 252 N Y S 
383, 140 JVlisc 730, reversed on oth¬ 
er grounds 257 N Y S 760 236 App 
Div 686, motion denied 258 N Y.S 
1040, second ease, 236 App Div 758 
NC—Patrick v Jefferson Standard 
J..ife Ins Co , 97 S E 657, 176 N C 
660 

Pa—McClure v Monongahela South¬ 
ern Land Co. 107 A. 386, 26.3 Pa 
368 

Va—Read v Jones, 146 SE 263, 152 
Va 226 

Confusion extinguishes personal 

servitude or real right, when owner 
of estate owing servitude becomes 
absolute and fee simple owner — 
Sample v Whitaker, 132 So. 511, 171 
La. 949 

Discharge of mortgage 

An easement created by agreement 
with a mortgagee, ceases when the 
mortgage is discharged —Chen Shue 
V New England Telephone & Tele¬ 
graph Co., 1G4 N E 483, 266 Mass 
571. 

21. La—Dufilho v Bordelon, 92 So 
744, 152 La 88. 

Minn.—Sorkil v Strom, 194 N W 333, 
334, 156 Minn 155, quoting Corpus 
Juris. 

Tenn —Vanderbilt University v. Wil¬ 
liams, 280 S.W 689, 691, 162 Tenn. 
664, quoting Corpus Juris. 

W Va.—Perdue v. Ballengee, 105 S 
B. 767, 87 W.Va. 618. 

19 C J. p 945 note 61. 

Prsscrlptiou 

La.—Sample v. Whitaker, 132 So. 611, 
171 La. 949. 

22. Mass — ^Apsey v. Nash, 118 N.E. 
180, 229 Mass. 77. 
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be extinguished,23 and, by the civil law, to be lost in 
confusion.24 A uniting of the ownership of estates 
merely adjoining a servient estate does not, of 
course, extinguish an casement appurtenant to one 
of such estates.25 

b. Limitations and Exceptions to Buie 

In order to extinguish an easement by merger, there 
must be unity of title and, according to some decisions, of 
possession and enjoyment of the dominant and servient 
estates, coextensive in validity, quality, and all other cir¬ 
cumstances of right. Ways of necessity and natural 
easements a**e, strictly speaking, not subject to the doc¬ 
trine of merger. 

In order that an casement will be extinguished 
under the doctrine of merger, there must be unity 
of titlc26 and, according to some decisions, of pos¬ 
session and cnjoyment27 of the dominant and servi¬ 
ent estates Unity of title denotes, within the mean¬ 
ing of this requirement, unity of valid title,23 title 
in the name of the same person,23 and, of course, 
simnltaneous ownership 30 In several decisions, it 
has been held or said that the owner should have a 
])ermanent and enduring estate, an estate in fee, in 
both the dominant and servient cstate,3t liable 
to be disjoined again by operation of law 32 in 
any event, mere unity of possession is not enough 33 
Further, the ownership of the two estates should be 
coextensive and equal in validity, quality, and all 
other circumstances of right 34 Accordingly, an 
casement is not extinguished under the doctrine of 
merger by the acquisition by the owner of the dom¬ 
inant or servient estate of title to only a fraction¬ 
al part of the other estate.35 if owner of 

the serMent tenement acquires an estate for life in 
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the dominant tenement, there is no extinguishment 
of the easement.36 So, also, the owner of an case¬ 
ment does not by asserting his right to the fee of 
the servient estate and by taking possession of it 
destroy his right to the casement ;37 no acts of such 
owner will extinguish his right save those that in¬ 
dicate an intention to abandon thcm.33 A right of 
way appurtenant to land, over and on adjoining 
land, is not extinguished by the vesting of both es¬ 
tates in the same person as mortgagee, under sepa¬ 
rate mortgages, until both mortgages are fore- 

closcd.33 

Ways of necessity. An exception to the general 
rule arises in the case of a way of necessity 
where there is a unity of ownership, a previous 
right of way which came into existence by necessi¬ 
ty is merely in suspension, and not extinguished.^^ 

Natural easements. A further exception is the 
case of rights which arise by operation of law from 
a condition fixed by the laws and forces of nature.42 

c. Severance after Merger 

An easement does not come again into existence 
on a separation of ownership of the former dominant 
and servient estates after a merger in the absence of a 
new grant or reservation. 

The effect of again separating the ownership of 
estates in reviving easements varies essentially ac¬ 
cording to the nature and character of the ease¬ 
ments 43 Ordinarily, an easement which has been 
extinguislud by a merger will not be revived by a 
subsequent separation of ownership of the former 
dominant and servient estates 44 Thus, ordinarily. 


SC—Iln.^oldon v Schein. 166 SE 
634, 167 S C 534 

WVa — T’jnjjlrv v Pingley, 95 SE 
860, 82 WVa 228 

23. Pci— KH-fr<T V Imhoff, 26 Pa 
438 

24. La—Samplo \ AVhitakcr. 132 So 
511, 171 La 949—Dufllho v Borde¬ 
lon. 92 So 744, 152 La. 88 

19 CJ. p 946 note 63 

25. Ill—TVrry v. Wiley, 320 NE 
455, 285 111. 25. 

26. —Tyler v. Hammond, 11 
Pick 193 

19 CJ p 946 note 64. 

27. Pa-—^AVitman v. Stiehter, 149 A 
725, 209 Pa 484—Cret'n v. J G 
Duncan, Jr., & Co , 30 Pa.Dist 794. 

19 C J p 947 notes 80-82 

28. Mass —Tyler v Hammond, 11 
Pick. 193. 

29. Mich —Murphy Chair Co. v. 
American Kadialor Co, 137 N.W. 
791, 172 Mich. 14. 

3CK S C —Haselden v. Schein, 166 S. 
E 334, 167 SC. 634. 

28 C.J.S.—46 


31. S C —Haselden v Schein, supra 

3 9 C.T p 946 notes 65, 73, 77 

32. Mass —Ritt?er v. I’arker, 8 Cush 
115, 54 Am D 744 

33. Mass—Tyler v. Hammond, 11 
Pick 193. 

19 C J p 946 note 64 

34. Mass—Rice v Vineyard Grove 
Co, 169 NE. 664. 270 Mass. 81 

19 C J p 946 notes 72, 77. 

35- Cal—Crease v .larrell, 224 P 
762, 65 CalApp 654 

Mass—Rice v. Vineyard Grove Co, 
169 NE. 664, 270 Mass. 81—Mahon 
V. Tully, 139 N 797. 245 Ma.ss 
571—Cetlin v Bradford. 136 E 
119, 242 Mass 434 

Minn—Sorkil v. Strom, 3 94 N AV 333, 
156 Minn 155. 

W.Va—McNeil v Kennedy, 107 SE 
203. 88 WVa 521 

19 CJ p 946 notes 74 [a], 75. 

36. S C —Pearce v. McClenaghan, 39 
SCL 178, 56 Am.D 710 

19 C.J. p 947 note 78 

37. N Y.—^White's Bank v. Nichols, 
64 N.Y. 65—Matter of Board of 
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Plductition, 48 N Y S 1061, 24 App 
Djv 117 

38. N Y —AA'hite’s Bank v. Nichols 
64 NY 65 

39. Ma'is—Ritger v. Parker, 8 

Cush 145 54 Am D 744. 

19 CJ p 917 note 79 

40. U S —Hazard v Robinson. C C 

RI, 11 FCas No 6,281, 3 Mason 

272 

41. N Y" —Fritz v. Tompkins, 61 N 
E 893, 168 NY. 524, reversing 5b 
NYS 847. 39 App Div 73 

19 C J p 946 note 69 

42. NJ—Pateison v E^st Jersey 

AA'ater Co , 70 A. 472. 74 N J Eq 49, 
affirmed 78 A 3134, 77 N J Eq 

588 

19 C J p 946 note 70. 

43. Pa —Zerbey v. Allan. 64 A. 587, 
215 Pa. 383—Drum v Dinkelacker, 
79 Pa Super. 91 

44- La.—Dufflho v. Bordelon, 92 So 
744. 152 La 88 

&evival vtatutes held Inapplicable 

(1) A statute providing that if 

things arc reestablished in such a 
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a grant of th€ former dominant estate to another 
will not carry with it the former incidents of such 
estate unless they are reestablished by force of the 
grant itself, by such words of description as could 
bring them into being by way of new grant and, 
on the other hand, a grant of the former servient 
estate to another will not reestablish the easement 
unless it contains a sufficient reservation thereof.^*® 
However, although the old easement is not revived 
by the severance, yet a new easement may be grant¬ 
ed or reserved by implication, if it is apparent, con¬ 
tinuous, and necessary,^on the same principle and 
under the same circumstances that easements are 
granted by implication on the severance of an es¬ 
tate originally entire.^® No easement exists so long 
as the unity of possession continues, because the 
owner of the whole cannot have an easement in his 
own propert>,^5 and he may rearrange the quality 


of the several servitudes;®® but after severance by 
the sale of a part, he is without power to create an 
easement in such part,®^ or to redistribute ease¬ 
ments or servitudes corresponding to the benefits or 
burdens existing at the time of sale.®2 

§ 58. Abandonment 

The owner of an easement may terminate It by aban¬ 
donment Abandonment Is, generally speaking, a ques¬ 
tion of such owner's intention, which must, however, be 
clearly manifested by the circumstances. 

The owmer of an easemont in the land of another 
may terminate such right by abandoning it;®® and 
this he may do, ordinarily, without the consent of, 
or responsibility to, the owner of the servient es¬ 
tate.®^ Abandonment is, generally speaking, a 
question of the intention of the owner of the case¬ 
ment,®® to be determined from the circumstances of 


manner that they may be used, servi¬ 
tudes will only have been suspended, 
and resume their effect. unless 
barred by prescription, has been held 
not to apply to servitudes extin¬ 
guished by common ownership.—Du- 
fllho V. Bordelon. 92 So 744, 152 La 
88 

(2) A statute providing that the 
abandonment or relinquishment of an 
estate on account of mortgages re¬ 
vives servitudes suspended by com¬ 
mon ownership, applies only to mort¬ 
gages bearing on only one of the two 
estates, and antedating a sale which 
effected the confusion and conse¬ 
quent suspension of the servitude.— 
Bufllho V Bordelon, supra 

45. N.Y.—Robinson v. St John’s 
Guild, 188 N.Y.S 844, 197 App Div 
260—Swezey v Berry, 267 N.Y S. 
365, 143 Misc 372 

Utah—Bcrtolina v Frates, 67 P 2d 
346, 350. 89 Utah 238, quoting Cor¬ 
pus Juris. 

19 CJ. p 947 note 84 

40l N Y —Lathrop v Lytle, 145 NY. 

S 906. 81 Misc 161 
Utah—Bertolina v Frates, 57 P.2d 
346, 350. 89 Utah 238. quoting Cor. 
pus Juris. 

47. Pa.—McClure v. Monongahela 
Southern Land Co.. 107 A 386, 263 
Pa. 368—Drum v. Dmkelacker, 79 
Pa.Super. 91. 

19 C.J. p 947 note 86 
aassment by implication bald pre- 
oludsd on the ground that conduct of 
the person In whom ownership had 
been united precluded him from as¬ 
serting claim to an easement—Mc¬ 
Clure V. Monongahela Southern Land 
Co., 107 A 386, 268 Pa. 368. 

4ff N.Y.—Fritz v. Tompkins, 61 N 
E 893, 168 N.Y. 624, reversing 56 
N.Y S. 847, 39 App.Div 73. 

19 C.J. P 947 note 87 [a]. 


49. N Y —Lampman v. Milks, 21 N. 
Y 505 

50. N Y —Lampman v Milks, supra 

51. Mass—Les v Alibozek. 168 NK 
919. 269 Mass 153, 66 A L R 1094 

82 . Cal —Cave v Crafts. 53 Cal 
135 

19 CJ p 947 note 90 

53. Conn —Richardson v Turn- 

bridge. 149 A 241. Ill Conn 90— 
Stueck V. G C Murphy Co. 142 A 
301, 107 Conn 656—American 

Brass Co v Serra, 132 A 56.’>, 104 
Conn. 139 

Ga—Moxley v. Adams, 8 S E 2d 525, 
190 Ga 164 

Kan —Kimberlin v. Hicks, 94 P 2d 
335, 150 Kan. 449 

Md—Llbcrlini v. Schroeder, 132 A 
64. 149 Md 484 

Mass—Dyer v Slano, 11 N L 2d 451, 
298 Mass 537 

Mo—Mahnken v. Gillespie, 43 S.W 2d 
797, 329 Mo 51. 

Mont—Babcock v. Gregg, 178 P 
284, 55 Mont 317 

N.Y—City of New York v Realty 
Associates, 176 N E 171, 256 N Y 
217—Stillman v. City of Olcan, 127 
N K 267, 228 N.Y 322. reversing 
171 NTS 445, 184 App Div 323, 
which affirmed 161 N Y S 591— 
Zeiger v Interborough Rapid 
Transit Co.. 5 N.Y S 2d 627. 254 
App Div. 908, motion granted 17 
N E.2d 462. 2^9 N.Y 611, af¬ 

firmed 19 N.E2d 922. 280 NY 516 
—Scrum V Davis. 261 N Y S 746, 
141 Misc 46, affirmed 257 N Y.S. 
899, 235 App.Div 879—A F Hutch¬ 
inson Land Co v. Whitehead Bros 
Co, 217 N.Y.S. 413, 127 Misc 658, 
affirmed 219 N Y.S 413, 218 App 
Div 682—Eidlitz v. French, 173 
N Y.S. 646. 

N.C —Lamb v Lamb. 98 S.B. 307. 
177 NC 150 

Pa—Mitchell v. Bovard. 123 A. 588, 
279 Pa. 60. 


RI—Del Gludice v Shanlcy. 139 A 
311 

SC—^Witt v Poole, 188 SK 496, 182 
SC. 110 

Tex —Henderson v Le Duke, Ci\ 
App, 218 SW 655, dismissed for 
want of jurisdiction 

Abandonment of private tramway 

Is governed by the principles ap¬ 
plicable to easements of a private 
nature, not those of a public nature 
such as the right of way of a rail¬ 
road —Fulcher v Dierks Lumber & 
Coal Co, 261 SW 645, 164 Ark 261 

54 . Md —Libertini v Schroeder, 132 
A 64. 149 Md 484. 

NC—Lamb v. Lamb. 98 S E 307. 177 
N C 150 ^ 

65. Ala—Western Union Telegraph 
Co V. Louisville & N. R Co., 89 
So 518, 206 Ala 368 
Conn—Richardson v Tumbridge, 149 
A 241. Ill Conn 90—Schroeder v 
Taylor. 134 A. 63, 104 Conn 596 
Ga —Tietjen v Meldrim, 159 S E 
231. 172 Ga 814 

Ind —Seymour Water Co. v. Lebline, 
144 NE 30. 195 Ind 481, over¬ 
ruled 146 NE 764. 195 Ind. 481— 
Perry v Carey, 119 N E 1010, 68 
Ind App 56. 

Mass—Alvord v. Bicknell, 182 N E. 
848, 280 Mass. 567—^Willard v 

Slone, 119 N.E. 681. 253 Mass. 555 
N.J.—Arlington Realty Co. v Kel¬ 
ler, 147 A. 487, 105 N J Eq. 196 
Ohio —Knepfle v. Cleveland, C., C. & 
St L Ry Co, 26 Ohio Cir Ct. 

NS. 68, affirmed 14 Ohio Law R 
489 

Or—Dean v. Colt. 84 P.2d 481, 483, 
160 Or. 342, citing Oozpnz Juris. 

RI —Charles C. Gardiner Lumber 
Co. V Graves, 8 A.2d 862 
WVa.—Scott V. Black, 120 S.E. 167, 
96 WVa. 48. 

19 C.J. P 941 note 18. 
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the particular case,®® which, to be sufficient to es¬ 
tablish an abandonment must clearly manifest such 
an intention.®"^ In some decisions, reliance by the 
owner of the servient estate on conduct of the own¬ 
er of the easement manifesting an intention to aban¬ 
don has been held an essential factor in the extin¬ 
guishment of the easement by such conduct.®® An 
abandonment is to be more readily presumed where 
the easement is held for the public benefit than 
where it is held for private use; otherwise, an in¬ 
active holder might deprive the public of useful and 
beneficial improvements. Abandonment of part of 
a right of way, the remainder of the right of way 
being still used as contemplated in the grant creat¬ 
ing the right, will not extinguish the entire right of 
way, but only so much of it as has been aban¬ 
doned.®® On abandonment of an easement, the 
right or interest which it involved vests in, or re¬ 
verts to, the owner of the servient estate;®® but 
the owner of land adjoining a street docs not ac¬ 
quire title to all the land embraced in the street 
by reason of an abandonment of the street by other 
adjoining owners.®^ 


§ 59. - By Acts in Pais 

A person entitled to an easement may abandon and 
extinguish it by acts in pais, and without a written in* 
strument. Whether an act amounts to an abandonment is 
generally a question of the intention of the person en¬ 
titled to the easement. An act inconsistent with the con¬ 
tinuance of the easement creates a presumption of aban¬ 
donment, but it must be of an unequivocal and decisive 
character. 

The owner of an casement in the land of another 
may abandon and extinguish his right by acts in 
pais, and without a deed or other instrument in 
writing.®^ This he may do without responsibility 
of any sort and without consulting the grantor.®® 
Whether a particular act amounts to an abandon¬ 
ment is, generally speaking, a question of the in¬ 
tention of the owner of the casement.®^ An aban¬ 
donment will be presumed where such person does 
or permits to be done an act which is inconsistent 
with the continued existence of the easement,®® but 
an act relied on as evidencing an intention to aban¬ 
don must be of an unequivocal and decisive char¬ 
acter.®® A mere request to the owner of the servi¬ 
ent estate by a tenant of the owner of the ease- 


5*8. Conn.—Richardson v. Tum- 

hridpe. 149 A 241, 111 Conn 90— 
Stueck V G C Murnhv Co 142 
A 201. 107 Conn. 656—S'hroedcr 
V Taylor. 134 A 63, 104 Conn 
596. 

Ga—TIetjon v Meldrim. 1.59 SE 
231, 172 Ga. 814 

Ind—Perrv v Carey, 119 NE 1010, 
68 Ind App. 56 

R T —Charles C Gardiner Lumber 
Co V Graves, 8 A 2d 862 
WVa—Scott V. Black, 120 SE 167. 
9.5 WVa. 48 

Asserted lernorance of easement on 
the part of the owner theieof will 
not avoid an abandonment hv him 
where the circumstances put him on 
notice of its existence—Goodman v 
Brenner, 188 NW 377, 219 Mich 65 

57- Conn—Stueck v. G C Murphy 
Co. 142 A .301. 107 Conn 6.56 
Ky—Baiton v. Jarvis. 291 SW 38, 
218 Ky 239. 

Mass—Les v Alibozek. 16S NE 919, 
269 Mass 153. 66 ALR 1094— 
Willard V Stone, 149 NE 681, 253 
Mass. 655 

N.J —^Arlington Realty Co v Keller, 
147 A. 437, 106 N J Eq 196 
Or—Dean v CoU. 84 P.2d 481 160 

Or 342. 

Wis—Luttropp v Kilborn, 202 N.W. 

368. 186 Wis. 217. 

Clt'^’s nonaccoptaace of ■treots 

The fact that a city has not taken 
over or worked streets shown on a 
plat does not evidence abandonment 
of an easement over the streets by 
purchasers of lots and blocks w'ith 
reference to the plat.—Sherman 
Slaughterinsr A Rendering Co. v. 


Texas Nursery Co , Tex Civ App 224 
S W 478 dismissed for want of ju¬ 
risdiction 

68 . Ga—Tlctlen v Meldrim, 151 S 
E 349, 169 Ga 678 
RI —Charles C Gardiner Lumbei 
Co v. Graves, 8 A 2d 862 
59. Kv—Louisville, etc, R Co v 
CovinKton, 2 Bu«h 526. 

19 C.J p 942 note 23 
GO. US—U S V Magnolia Petro¬ 
leum Co. CCAOkl, 110 F2d 212 
N Y —A F Hutchinson Land Co v 
Whitehead Bros Co. 217 NYS 
413, 127 Misc 558, effirmed 219 

N.YS 418, 218 Appni\ 682 
01. Ga—Tietien v Meldrim, 15l S 
E. 349. 169 Ga 678 

€3. Conn—Rhhardson v Tiim- 
bridfre, 149 A 241 111 Conn 90 

Ga—Tietjen v Meldrim. 151 SE 
349. .359. 169 Ga 678. eitini? Cor¬ 
pus Juris. 

Ind—Skelton v. Schenetzky 144 NE 
144, 145. 82 Ind App 432. cltinR 

Corpus Juris. 

Md.—Knotts V Summit Park Co, 126 
A 280. 146 Md 234 
Mich—Bricault v Cavanaugh, 245 
N.W. 573, 261 Mich 70. 

Mi*ss.—Columbus & G Ry Co \ 
Dunn, 185 So. 583. 184 Mi.ss 706 
Mo.—St. Louis-San Fiancisco Ry Co 
v. Silver King Oil & Gas Co , App, 
127 S.W. 2 d 31, transferred, see 
Sup., 117 SW2d 225. certiorari 
quashed State ex rel. St. Louis- 
San Francisco Ry Co. v. Sham. 
1.34 SW2d 89 

Neb—Polyzois v. Resnick, 243 N.W 
864, 123 Neb 663. 

N.J.—^Bergen Turnpike Co. v. North 
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Bergen Tp 111 A 686 , 95 N.J Law 
369—Boundarv Realty Co. v Fish¬ 
er. 157 A 385, 109 N J Eq. 333 
N Y —Finch v. Unity Fee Co., 208 
NYS 369, 211 AppDiv. 4.30. 

NC—Moore V Shore, 175 SB. 117, 
206 NC 699 

WVa—Scott V. Black, 120 SE 167, 
169, 95 WVa. 48, quoting Corpus 

Juris. 

19 C J p 940 note 15. 

Basement created by statute 
Miss —Gulf, etc , R Co V Chapman. 

69 So 889, 102 Miss 778. 

Mo—Madison v. Missouri Pac R 
Co , 60 Mo App 699. 

19 C.J p 941 note 17. 

C3. Utah—Tuttle v Sowadzki, 126 
P 959, 41 Utah 501—Brown v. 

Oregon Short Line R Co.. 102 P 
740, 36 Utah 257, 24 L.R.A.,N.S., 
86 

19 C J p 911 note 16. 

64. Conn.—American Brass Co. v 
Serra 132 A 565. 104 Conn 139 

Ind—Skelton v. Schenetzky, 144 N 
E 144. 82 Ind App. 432. 

Md.—^Knotts V. Summit Park Co., 126 
A 280, 146 Md 234 
N J —Bergen Turnpike Co. v. North 
Bergen Tp , 111 A 686 , 95 N J Law 
369. 

19 C.J. p 941 note 18. 

65. Conn.—Richardson v. Turn- 
bridge. 149 A. 241, 111 Conn. 90 

Ky —Mammoth Cave Nat Park Ass’n 
V. State Highway Commission, 88 
S.W 2d 931, 261 Ky 769 
Miss.—Columbus & G. Ry. Co. v. 
Dunn, 185 So. 583, 184 Miss. 706. 

66 . Ark.—Fulcher v. Dierks. 261 8. 
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m€nt for permission to use the easement will not 
operate to extinguish the easement.®^ 

§ 60- - By Nonuser 

a. In general 

b. Easement by grant 

c. Easement by prescription 

a. In General 

Mere nonuser of an easement does not raise a pre¬ 
sumption of abandonment, especially where it is not 
continuous for the time required for perfection of an 
easement by prescription. Abandonment occurs, however, 
when nonuser is accompanied by acts clearly evidencing 
an intention to abandon. 

Mere nonuser of an easement does not raise a 
presumption of abandonment,®® especially where it 
is not continuous for the time required for perfec¬ 


tion of an easement by prescription.®® Generally, 
there must be, in addition to nonuser, other acts or 
circumstances clearly evidencing an intention to 
abandon the easement.'^® In some jurisdictions, this 
IS true although the nonuser continues for the pe¬ 
riod of the statute of limitations but there are 
some decisions in which it has been either held or 
said, without qualification as to the method by 
which the casement was acquired, that nonuser for 
a period sufficient to create an easement by pre¬ 
scription will raise a presumption to defeat the 
right,^- although this nonuser is open to explana¬ 
tion and may be controlled by proof that the owner 
had no intention to abandon his casement while thus 
omitting to use it.*^® Generally, an abandonment 
will take place when the nonuser is accompanied by 
acts manifesting a clear intention to abandon, and 


W. 645, 649, 164 Ark. 261, citing 

Corpus Juris. 

Conn—Richardson v. Tumbridge, 149 
A. 241. Ill Conn 90 
Ga—Tietjen v. Meldrlm. 151 SE 
349, 359, 169 Ga. 678, citing Corpus 
Juris. 

Md—^Knotts V. Summit Park Co . 126 
A. 280. 146 Md 234. 

N.J —Boundary Realty Co v. Fisher, 
157 A. 385, 109 N J Eq 3'J3 
N Y —Finch v. XJnltv Fee Co . 208 N 
YS 369. 211 AppDiv 430 
N.C.—Moore v. Shore, 175 S E. 117, 
206 N.C 699. 

RI —Charles C. Gardiner Lumber 
Co V. Graves, 8 A 2d 862 
19 C J. p 941 note 19. 

Acts not per se constituting aban¬ 
donment 

(1) Payment of rent or fee for use. 
Iiid —Skelton v. Srhonotzky, 144 N 

K 144, 82 IndApp. 432. 

Mass —Davis v. Sikes, 151 N E 291, 
254 Mass 540. 

19 CJ. p 941 note 19 [«] (6). 

(2) Erection of fence along a way, 
or permanent closing of a gate open¬ 
ing on a way. 

Mass—Arcisz v. Pietrowski, 167 NE 
298, 268 Mass. 140. 

N J —Arlington Realty Co v. Keller, 
147 A 437, 105 N J.Eq. 196 

(3) Acquisition, use, or claim of 
another way. 

Ind.—Ferry v. Carey, 119 N.E 1010, 
68 Ind.App 56. 

Ky —Jennett v. Sherrill, 265 S W 781, 
205 Ky. 307. 

Mass.—Tourles v. Grogan, 29 N E 
2d 691—Les v. Alibuzek, 168 N.E 
919, 269 Mass. 153, 66 A L R 1094 
Mich —Schumaat v. Mellies. 203 N W 
990. 231 Mich. 277. 

W.Va—Moyer v. Martin, 131 SE 859, 
101 WVa. 19. 

19 C J. p 941 note 19 [c] (4), (7), [f] 

(4) Omission of reservation of 
easement in a deed executed to cor¬ 
rect mistake in original conveyance. 


—Ringwald v Sadlowski. 260 N Y. 
S. 532, 237 AppDiv. 59. 

(5) Other acts—Joachim v Bel- 
fus. 152 A 161. 107 NJEq 240. i e- 
hearing granted conditionalIv 154 A 
530, 108 N J 13q. 199, and rever»^ed on 
other grounds 156 A. 121, lOK N J 
Eq 622—19 CJ p 941 note 19 TO 
(1). (2), (3). (5), [d], [e], rel. [hj 

(6) Change of location of way see 
infra § 65 c. 

67. Ky—Smith v Fairfax. 201 SW 
454, 179 Ky. 12 

68. Cal.—Ocean Shore R Co v 
Spring Valley Water Co, 262 P 53 
87 Cal App 188 

Mass—O’Shea v Mark E. Kelley Co, 
173 N.E 508, 273 Mass 164~Town 
of Brookline v. Loring, 118 N E 
981, 229 Mass 485 
Mich—Goodman v Brenner. 188 N W 
377. 219 Mich 55. 

NJ—Joachim v Belfus, 152 A 161. 
167 N J Eq 240, rehearing granted 
conditionally 154 A. 530, lOS Ni J 
Eq 199, and reversed on other 
grounds 156 A. 121, 108 N J F:q 
622. 

N.Y —Mathews Slate Co. of New 
Y'ork V Advance Industrial Supply 
Co, 172 NY.S 830, 185 AppDiv 
74—836 Franklin Ave. Catering 
Corporation v. Haber, 297 N Y S. 
612, 164 Misc 227. 

Pa.—Mitchell v Bovard, 123 A. 588, 
279 Pa. 60. 

1 C J p 9 note 49 [J] 

Nonuser for want of occasion to 
use does not constitute an abandon¬ 
ment—Yunkes v Webb, 170 NE 
709, 339 Ill. 22—19 C.J p 942 note 
25 

69. Mich—McMorran Milling Co v. 
Pere Marquette Ry. Co, 178 N 
W. 274, 210 Mich. 381 

Mont.—Groshean v Dillmont Realty 
Co, 12 P.2d 273, 276, 92 Mont. 227, 
citing Ckixpiui Juris, 
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Ohio —Jackson v. Bohlender, 5 Ohio 
N P .N S , 305. 

19 CJ p 944 note 45. 

Temporary nounser of an easement 
does not constitute an abandonment 
in the absent e of circumstances 
rendering a subsequent use inequita¬ 
ble. 

Ky —Jennett v. Sherrill, 265 S.W 
781, 205 Ky 307. 

N Y —Finch v Unity Fee Co., 208 N 
YS 369. 211 AppDiv. 430. 

70. Ga—Tic'tjen v Meldrim, 151 S 
E 349. 169 Ga. 678. 

K> —Jennings v Dunn, 68 S W.2d 
13. 252 Kj 740. 

Md—CMyco Realty Co. v. Philadel¬ 
phia, R & W. R. Co.. 148 A. 441. 
158 Md 221. 

Mich—(ioodman v Brenner, 188 NW 
377, 219 Mich 55—McMorran Mill¬ 
ing Co. V Pere Marquette Hv Co. 
178 N W 274, 210 Mich 381 
NJ—Joachim v Belfus, 152 A 161, 
107 N J Eq. 240, rehearing granted 
londitionally 164 A 530, 108 N J 
Eq 199, and reversejd on other 
gioiirids 156 A. 121. 108 N.J Eq 
622. 

1 CJ p 9 note 49 [il. 

71. Md —Cityco Realty Co v. Phil¬ 
adelphia, B & W. R. Co . 148 A 441, 
158 Md 221 

Mich.—Goodman v. Brenner, 188 N W 
377, 219 Mich. 66. 

N J —Joachim v. Belfus, 162 A 161. 
107 NJEq. 240, rehearing granted 
conditionally 154 A. 630, 108 N J. 
Eq 199, and reversed on other 
grounds 156 A. 121, 108 N J.Eq 622. 

72. Me —Piper v. Voorhees, 156 A. 
556, 130 Me. 305. 

Mo.—Barkshire v. Drainage Dist. No. 
1 Reformed of Stoddard County, 
App., 136 S.W.2d 701. 

19 CJ p 942 note 26. 

73. Me—Piper v. Voarhees. 165 A. 
556. 130 Me. 305. 

19 C.J. p 942 note 27. 
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which destroy the object for which the easement 
was created or the means of its enjoyment.^'* A 
fortiori, this is true when such circumstances con¬ 
tinue for the prescriptive period,although, under 
most authorities, continuation for such period is 
not essential.^® Similarly, some cases hold that a 
cesser of the use, coupled with any act clearly in¬ 
dicative of an intention to abandon the right, will 
have the same effect as an express release of the 
easement without any reference whatever to time.*^^ 
In case of continuous easements, or those of which 
the enjoyment is or may be continued without the 
necessity of any interference of man, the presunpp- 
tion of their abandonment may arise from a period 


of time much less than it will take to acquire them.'^® 
By express statutory provision in some jurisdic¬ 
tions, an easement may be lost by nonuser which has 
continued for a certain periodJ^ 

b. Eajsement by Grant 

Mere non user, for however long, of an easement 
created by grant is almost universally held not to con> 
stitute an abandonment; there must be, in addition, other 
circumstances clearly evidencing an intention on the 
part of the person entitled to the easement to abandon 
his right. 

Except where otherwise provided by statute®® or 
by the deed itself,®^ it is almost universally held, 
according to the decisions, that mere nonuser,®^ 


V4. U S —City of Flint v. Grand 
Ti unk Western R Co . C C A Mich . 
69 F L»d 604, afflrmintr, DC. Grand 
Trunk Western U Co v City ot 
Flint, 55 F2d 384. 

Oa—Tietjen v Mcldrim, 151 SF 
349. 359. 169 Ga. 678. citing Corpus 
Juris. 

Md—United Finance Corporation v 
Uo>al Uealtv Corporation, 191 A 
81. 173 Md. 138 

N..I —Bergen Turnpike Co v North 
Bergen Tp, 111 A 686, 95 N J 
Daw 369—Boundary Realty Co v 
Fisher, 157 A 385, 100 N ,T Fq ' 
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N Y —Mathews Slate Co of New 
York V Advance Industrial Sup¬ 
ply Co, 172 NYS 830, 185 App 
Div. 74 

Ohio —Kih pile \ Cleveland, C C & 
St D R> Co, 26 Ohio CirCt, 
NS, 68. alhrined 1 1 Ohio Law 
II 4S9 

R T —Charles C Gardiner Lumber Co. 

V Graves. 8 A 2d 862 

19 CJ p 944 note 46 

75. Ky—Childers v Burger, 21 S. 
W2d 805, 2':i Kv 508 

]Vld—Citvco Healtv Co v I’hiladel- 
phia, B & W R Co, 148 A. 441, 
158 Md. 221 

76. Nell —Williams v Lantz, 242 
N.W 269, 123 Neb 67. affirmed 244 
NW 400, 123 Neb 790 

19 CJ. p 944 note 4 7 

77. Md—Brehtn v Ro hards, 136 A. 
618, 152 Md 126—Knotts v Sum¬ 
mit Park Co. 126 A 280, 146 Md 
234 

SC.—W^itt V. Poole, 188 SE 496, 
498, 182 SC no, citing Corpus 

Juris. 

19 CJ p 944 note 48 

Time is not necessary element in 

the question of dbaiidonment as It 

IS in the case of acqui.sition of the 

right —I’ope V Devereux, 5 Gray, 

Muss , 409—19 C.J P 944 note 49 

78. Md —Barnett v Dickinson, 48 
A 838, 93 Md 258 

Tex.—Rhodes v. Whitehead, 27 Tex 
304. 84 Am D. 631 

19 C.J p 944 note 60 


79. Xn G-eorgla, under a statute so i 
providing, an easement mav be lost j 
bv nonuser for a period sufficient to 
raise a presumption of release or 
abandonment—-Moxlcy v Adam.s, 8 
SF2d 525, 190 Ga 164—Calfee v 
.loneg ISS SE ^07, 64 Ga App 481 
—19 CJ p 944 note 51 [a] 

In Ibouisiana 

(1) Pander a statute so providing, 
a light to a servitude is extinguished 
by nonusi r of the servitude for ten 
yea»*s —Sample v Louisiana Oil Re- 

j fining Coiporation, 111 So 336, 162 
La 941—Larcade v. Isennghausen, 
96 So 830, 153 La 976—19 CJ P 
944 note 51 [b] (1) (2) 

(2) Su<h prescription may be as¬ 
serted by an adja<ent possessor with¬ 
out pretense to title—Larcade v. Is- 
eringhausen. supra 

(3) The owner of the servnent es¬ 
tate cannot renounce the benefit of 
su( h prescription m advance—High¬ 
tower v Maritzky. 195 So 518, 194 
La 998. 

(4) Nonuser for Ie.**s than such pe¬ 
riod does not extinguish a servitude 
—Larcade v. Isennghausen, supra— 
Ron.ildson v Vicknair. La App. 185 
So 52 

(5) However the exercise on an> 
part of continuous tract of land of 
servitude extending o\er the whole 
tract preserves servitude over the 
whole.—Lee v Giauque, 97 .Si> 669. 
154 La. 491. 

(6) In order for an acknowledg¬ 
ment of existence of rights of those 
in whose favor servitude runs to 
have effect of interiupting prescrip¬ 
tion for nonusage, the acknowb^dg- 
ment must be coupled with intention 
to interrupt prescription —Goldsmith 
V McCoy. 182 So 619, 190 La 320— 
Bremer v North Central Texas Oil 
Co. 171 So. 76, 185 La 917 

(7) Further, in order for a contract 
intended to acknowledge existing 
discontinuous servitude or continu¬ 
ous nonapparent servitude against 
which prescription wras accruing to 
affect third parties dealing with the 
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property in good faith, it must be 
recorded in conformity to registry 
law —Goldsmith v McCoy, supra 

(8) Other decisions undc^r particu¬ 
lar statutes see 19 C.J. p 944 note 61 
[b] (3). (4) 

sa Under Ibonislana statute 

(1) A right to a servitude created 
by a deed is extinguished by nonuser 
of the servitude for ten years — 
Jouett V Keeney, 136 So 175, 17 
La App 323 

(2) To prevent prescription for 
nonnst r, the use must he sui h as is 
contemplated by the grant or reser¬ 
vation —Lynn v Harrington, 192 So 
517, 193 La 877—Goldsmith v Mc- 
Cov, 182 So 519, 190 La 320—Louisi¬ 
ana l*etroleum Co v. Broussard, 135 
So 1, 172 La 613 

81. N y —Simmons v Cloonan, 47 N 

V 3. reversing 2 Lans 346 

82. Cal—Gnfiln v. Parker, 13 P 2d 
403, 121 Cal App 701—Storrow v 
Green, 178 I* 339, 39 Cal.App. 123 

Ga—O’Barr v Durtcan, 2 S E 2d 82, 
187 Ga 642—Atlanta & W P R 
Co V City of Atlanta. 119 S.E 
712, 156 Ga 251—City of Savannah 

V Barnes 96 SF 625. 148 Ga 317 
Ill—Brunette v. De Witt, 196 N F. 

489, 3b0 Ill 518—Yunkes v Webb. 
170 N F 709. 339 Ill 22—Marshall 
V. ITeiffer. 145 N E. 411. 314 Ill 
286—l»erry v Wiley, 120 N E. 465, 
285 Ill 25 

Ind—I’crry v Carey, 119 NE lOlO. 
68 Ind App. 56 

Ky —M^*mmoth Cave Nat Park Ass'n 

V Stale Highway Commission, 88 
S W 2d 931, 261 Ky 769. 

Mass—Ijes v. Alibozek, 168 N E. 919. 
269 Mass 163, 66 A L R. 1094—Ar- 
cisz V Pietrowski, 167 N E 298. 
268 Mass 140—Dubinsky v. Cama, 
158 NE. 321, 261 Mass 47 
Mic'h—First Nat Trust & Savings 
Bank v. Smith, 280 N W. 57, 284 
Mich 679, 116 A LR 1071—Hassel- 
bring V Koepke, 248 NW. 869, 
874, 263 Mich 466, 93 A L R 1170, 
citing Corpus Juris —Greve v Car- 
I on. 206 NW 334. 233 Mich. 261— 

I McMorran Milling Co. v. Pere Mar- 
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for a period however extended or continued,*^ 
of an easement created by a grant will not amount 
to an abandonment. Especially is this so where it 
is provided by statute that the extent of the servi¬ 
tude is determined by the terms of the grant, and 
that only servitudes acquired by enjoyment shall 
be extinguished by disuse.^^ There must be, in ad¬ 
dition to nonuser, other circumstances recognized 
by law as sufficient to extinguish an easement,®^ 


which is to say there must be other circumstances 
manifesting an intention on the part of the person 
entitled to the easement to abandon his right.®® 
More specifically, there must be other acts by the 
person entitled to the casement conclusively and un¬ 
equivocally manifesting either a present intent to 
relinquish the easement or a purpose inconsistent 
with its further existence,®*^ or the nonuser must 
be in connection with an adverse user by the owner 


quette Ry. Co.. 178 N.W. 274. 210 
Mich. 381 

N Y —Adirondack Power & Light 
Corporation v. Gvans. 235 N Y S 
569. 226 App Div 490—Columbia 

Distilling Co. V Stale, 170 N Y S 
794, 183 App.Div. 345. affirmed 126 
N E 903, 227 N Y. 636—836 Frank¬ 
lin Ave. Catering Corporation v 
Haber, 297 N Y S. 612, 164 Misc 
227 

Pa.—S. Austin Bicking Paper Mfg 
Co. V. Worrall. 74 Pa Super 242 
—Tydeman v. Dech, 18 Lehigh Co. 
L J 410 

RI—Tichman v. Straffln, 173 A. 
78, 54 R.I. 356, citing Corpus Ju¬ 
ris. 

Va—City of Lynchburg v Smith, 186 
SE 51. 166 Va 364 

W Va—Rudolph v Glendale Improve¬ 
ment Co., 137 SE. 349, 103 W Va 
81. 

Sasemeut of way 

Cal—Parker v. Swett, 205 P. 1065, 
188 Cal. 474. 

Ga—Tietjen v. Meldrim, 151 S.E. 
349, 169 Ga. 678. 

Ill —^Wattles V. Village of McHenry, 
137 NE 114, 305 Ill 189. 

Ky —Sandy River Coal Co v. Cham¬ 
pion Bridge Co., 48 S.W 2d 1062, 243 
Ky. 424—Morris v. Daniel, 210 SW. 
668, 183 Ky. 780. 

Mass —Jones v. Stevens, 177 N E. 
91, 276 Mass. 318, 76 ALR 591 
—Brooks V. West Boston Gas Co f 
157 N.E 362, 260 Mass 407. 

N.J.—Arlington Realty Co. v Kel¬ 
ler, 147 A. 437, 105 N.J Eq 196. 

N.Y —O'Neill V. O Hare. 17j N E 
464, 254 NY. 186. reversing 238 

N Y.S. 889, 228 App Div. 722— 

Mittnacht v Montana. 200 N.Y.S 
82, 205 App Div. 643—Wi|liam.^on 
V. Salmon. 173 N Y.S. 617, 105 

Misc 485. 

Pa.—^Andrien v llefTernan, 149 A 184, 
299 Pa 284—Hibberd v Greenstein, 
107 A. 28, 263 Pa 527. 

R.I—Tichman v. Straffin. 173 A. 78, 
54 R.I. 356. 

Tex.—Henderson v. Lo Duke, Civ 
App, 218 S W. 665, dismissed for 
want of Jurisdiction 

W.Va.—Rudolph v. Glendale Improve¬ 
ment Co., 137 SB. 349. 103 W Va 
81 

Delay In nslair an easement created 

by deed docs not constitute an aban¬ 
donment.—Tietjen v. Meldrim, 151 S. 

E. 349, 169 Oa. 678. 


Dare user does not constitute aban¬ 
donment of a servitude created by a 
deed —Holmes v. Longwill. 89 Pa 
Super. 1. 

83. Ark —Fulcher v. DIerks Lumber 
& Coal Co. 261 S.W 64.'., 649. 164 
Ark. 261, quoting Corpus Juris. 

Conn—Richardson v. Tumbndge, 149 
A 241, 111 Conn. 90. 

Md —Knotts V. Summit Park Co, 
126 A 280. 282. 146 Md 234. citing 
Corpus Juris. 

NY—City of New York v Realty 
Associates. 176 N.E 171. 256 NY. 
217—Scrum v Davis. 251 NYS 
746, 141 Misc 46. affirmed 2.>7 N.Y 
S 899, 235 App Div 879. 

N D —Harry E McHugh, Inc, v. 
Haley, 237 NW 835, 837, 61 ND 
359, citing Corpus Juris. 

Pa—Graham v Safe Harbor Water 
Power Corporation, 173 A 311, 315 
Pa 572. 

SC—Witt V Poole, 188 SE 496, 498, 
182 SC. 110, citing Corpus Juris. 

W Va—Moyer v. Martin, 131 S E 859, 
861, 101 WVa, 19, citing Corpus 
Juris. 

19 CJ p 942 note 31. 

Easement of way 

(1) The rule of the text applies to 
a right of Way. 

Ala —^Western Union Telegraph Co 
v. Louisville & N. R. Co , 81 So. 44, 
202 Ala. 542. 

Cal —Parker v Swett, 180 P. 351, 
40 Cal App 68. 

Conn.—Schrofder v. Taylor, 134 A. 
63, 104 Conn. 596—American Brass 
Co. V. Serra, 132 A. 565, 104 Conn 
139 

Md—Greif v Teas, 144 A. 231, 156 
Md. 284—Knotts v. Summit I’ark 
Co., 126 A. 280. 146 Md. 234. 

Vt—^Addison County v. Blackmer, 143 
A. 700, 101 Vt. 384 
Wash—Netherlands American Mortg 
Bank v. Eastern Ry & Lumber Co , 
252 P. 916, 142 Wash. 204 
WVa—Moyer v. Martin, 131 S.E. 
859, 101 WVa. 19. 

19 CJ p 942 note 31 Ib] (1). 

(2) A right of way as the term is 
here used includes a street—Malone 
V. Jones, 100 So. 831, 211 Ala 461. 
19 C.J. p 942 note 31 fb] (2). 

84. Cal.—City of Vallejo v. Seally, 

219 P. 63. 192 Cal 175—Gardner v. 
San Gabriel Valley Bank, 93 P. 
900, 7 Cal.App. 106. | 
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N.D.—Harry E McHugh, Inc . v. Ha¬ 
ley. 237 N W 835, 61 N D. 359 

85. Ga—Tietjen v. Meldrim, 161 S. 
E 349, 169 Ga 678 

86. Ga—O’Barr v. Duncan, 2 S E 2d 
82. 187 Ga 642—Tietjen v. Meldrim, 
151 SE 349, 169 Ga. 678—Atlanta 
& W P R Co v. City of Atlanta, 
119 SE 712. 156 Ga 251—City of 
Savannah v Barnes, 96 S.E. 625, 
148 Ga 317. 

Ill —Brunotte v. De Witt, 196 N.E. 
489, 360 Ill. 518—Yunkes v. Webb. 
170 N E 709. 339 Ill 22 
Md—Greif v Teas, 144 A 231. 156 
Md. 284. 

Mich —First Nat Trust & Savings 
Bank v Smith. 280 NW 57, 284 
Mich 579. 116 A.LR. 1074—Greve 
v Caron, 206 N.W 334, 233 Mich. 
261—McMorran Milling Co v Pere 
Marquette Ry Co., 178 N.W. 274, 
210 Mich 381. 

N Y —^Williamson v Salmon, 173 N Y. 

S. 617, 106 Misc 485 
Tex —Henderson v. Le Duke, Civ. 
App., 218 SW 666, dismissed for 
want of jurisdiction. 

Fence as manifesting abandonment 
of way 

The character, location, and circum¬ 
stances of erection of a fence as¬ 
serted to manifest an abandonment 
of a way will be considered in de¬ 
termining whether the fence operated 
as an abandonment—Arlington Real¬ 
ty Co. V Keller, 147 A. 437, 105 N.J 
Eq 196. 

87. Ala—Malone v. Jones, 100 So- 
831, 211 Ala 461—Western Union 
Telegraph Co. v. Louisville & N. 
R Co, 81 So 44, 202 Ala 642. 

Cal—Parker v. Swett, 180 P. 351. 40 
Cal App. 68. 

Conn.—Richardson v Tumbrldge, 149 
A. 241, 111 Conn 90—Schroeder v. 
Taylor, 134 A. 63, 104 Conn 596. 
Ga.—Tietjen v. Meldrim, 161 S.E. 349, 
169 Ga 678. 

Md—Knotts v. Summit Park Co., 126 
A. 280, 282, 146 Md. 234. citing 

Corpus Juris. 

Mass —Arcisz v. Pletrowski, 167 N. 
E 298, 268 Mass. 140—Dublnsky v. 
Cama, 158 N.E. 321, 261 Mass. 47. 
NY—O’Neill v. O Hare, 172 N E. 
464, 254 N.Y. 186, reversing 238 
NYS. 889, 228 App Div. 722— 

Adirondack Power & Light Cor¬ 
poration v. Evans. 235 NYS. 669, 
226 App.Div* 490—Mittnacht v. 
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of the servient estate.** Conversely, an easement 
acquired by grant may be extinguished by nonus¬ 
er under circumstances indicating an intention to 
abandon** extending over a period of time which 
would have been sufficient to create a prc'^criptivc 
right to the casement,(ir even for a less period 

c. Easement by Prescription 

Nonuser, especially for the prescriptive period, of 
an easement acquired by prescription has been held or 
said to extinguish the easement, but some cases hold that 
mere nonuser will not constitute an abandonment. 

In an early case, it was said that an easement ac¬ 
quired by prescription, unlike an easement acquired 
by grant, may be lost by nonuser,*" and it has been 
held or said that, if the right to a way has been ac 
quircd by adverse user for a certain period, its non- 
iiser for a like space of time with the knowledge 
and acquiescence of the owner of the inheritance 
will extinguish such right.However, it has been 
said that there would seem to be no good reason for 
this distinction between easements acquired by pre¬ 


scription and those acquired by grant, as prescrip¬ 
tion is based on the presumption of a grant,as 
noted supra § 6, and there are cases holding or 
stating that mere nonuser of an easement acquired 
by prescription will not constitute an abandon¬ 
ment Under a statute providing that a servitude 
will be extinguished by nonuser for a certain period, 
nonuser for a shorter period will not extinguish a 
servitude acquired by prescription.*® 

§ 61. Release, Agreement, or License 

a. In general 

b. Parol agreement or license 
a. In General 

Generally, the owner of an easement may release the 
right to the owner of the servient estate by a deed or 
writing. Such a release is subject to the recording acts. 

In the absence of statute,*"^ the owner of an ease¬ 
ment may release the right to the owner of the 
servient estate ** Such a release may be in the 
form of a deed or writing.** A release of only part 


Montana. 300 N.Y S. 82. 205 App 
I)Iv 64.3—836 Franklin Ave Cat¬ 
ering: Corporation v Haber. 297 
NYS 612, 164 Misc 227 

Pa—Gtaham v Safe Haibor Water 
Power Corporation, 173 A 311, 315 
Pa 672 

SC—Witt V Poole, 188 SF 496, 
49S 182 SC. 110, citing Corpus 

Juris. 

19 C J p 94.3 note 33 

88. Conn —Ilichardson v. Tum- 
bridgc, 149 A. 241, 111 Conn 90— 
Schroeder v. Taylor. 134 A 63. 
104 Conn 596. 

<J.i—Tietjen v Mcldrim, 151 SK 
349. 169 Ga 678. 

Ill —Brunotte v De Witt, 196 N 
E 489. 360 in 518—Perry v Wil¬ 
ey. 120 NE. 455. 286 Ill. 2.5. 

Ky —Mammoth Cave Nat P.ark 
Ass’n V Stale Highway Commis¬ 
sion. 88 SW.2d 931, 261 Ky 769 
—Sandy River Coal Co v Cham¬ 
pion Bridge Co. 48 S W 2d 1062, 
243 Ky 424—Morris v. Daniel, 
210 S.W 668, 183 Ky 780 

Mass—^Arcisz v Pietrowski, 167 N. 
E 298, 268 Mass 140. 

Pa—Nauman v. Kopf, 101 Pa Su¬ 
per 262. 

19 C J. p 943 note 34. 

83. Ind —Perry v. Carey, 119 N E. 
1010. 68 Ind App 56. 

90. N.Y.—Matter of Buffalo, 120 
NYS. 611, 66 Misc. 636. 

Ohio —Knepfle v. Cleveland, C, C 
& St L.. Ry. Co., 26 Ohio Cir.Ct, 
N S., 68, affirmed 14 Ohio Law R. 
489. 

91. N.Y.—Scrum v. Davis, 251 N Y. 
S. 746, 141 Misc. 46, affirmed 257 
N.Y.S. 899. 236 App Div. 879. 


92. NY—Sm\les v. Hastings. 22 
NY 217 

19 CJ p 943 note 39. 

93. Me—Wooster v. Fisher, 98 A 
378, 115 Me 16J 

19 C J. p 943 note 40 
Failure to assert rights, within 
the period of th<* statute of lim¬ 
itations. in an easement acquired bv 
prescription may result in loss of 
the easement —Schnitssendable v 
Hasting, Tex Civ App , 97 S W 2d 
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94. N J.—Veghte v Raritan Wa¬ 
ter Pow'er Co. 19 N J Eq 142. 

19 C J p 943 note 43 

95. Conn—l*oliner v Fazzino, 135 
A 289. 105 Conn 350 

Ohio—Jackson v Bohlender, 5 
Ohio N P., NS, 305 
19 C J p 943 note 44. 

96. La —Vienng v N K Fair¬ 
banks Co, 100 So 729, 156 La 
592. 

97. Easement in spur track 

Under statute permitting persons 
to connect with spur track on pay¬ 
ment of part of cost of construc¬ 
tion of such track and prohibiting 
dismantlement of such track except 
on order of public service commis¬ 
sion, a person who has paid for 
right to use track has an easement 
in track which he cannot surren¬ 
der.—^New Dells Lumber Co v Chi¬ 
cago, St. P. M & O. Ry Co. 276 
NW. 632, 226 Wls 614, rehearing 
denied 277 N W. 673, 226 Wis 614 

98. Wls —New Dells Lumber Co v. 
Chicago, St P., M. & O Ry Co., 
supra. 

19 C.J. p 949 note 9. 

Revocable license see infra f 66. 
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99. Conn —Richard?on v Turn- 
bridge. 149 A. 241, 111 Conn 90 
—Stueck V. G C Murphy Co, 
142 A 301, 107 Conn 656 
Iowa—La Plant v Schuman, 196 N 
W 280, 283, 197 Iowa 466, quoting 
Corpus Juris. 

Pa—Hepler v. Shenk, 145 A 63, 295 
Pa 1 OS 

Wis — Ij>ons V Rossmeissl, 153 N 
W 541, 161 Wis 198 
19 CJ p 949 note 10. 

Quitclaim deed to sexvieut estate 

(1) Quitclaim deed to servient es¬ 
tate may operate to release the 
easement —La Plant v Schuman. 
196 NW 280, 197 Iowa 466—19 C 
J p 949 note 10 [a] 

(2) However, it will not do so 
where the circumstances ne:ratlve 
the existence of an intention to re¬ 
lease the easement. 

Mh h—First Nat. Trust & Savings 
Bank V Smith, 280 N.W 57. 284 
Mich 579, 116 A L.R. 1074. 

Wis —Ogden V. Straus Bldg Corpo¬ 
ration. 202 N.W. 34, 187 Wis 232 

Deed without reservation 

(1) The mere absence of excep¬ 
tions or reservations of an easement 
in a deed has been held not to af¬ 
fect or relinquish the ea.sement 
Mich —First Nat. Trust & Savings 

Bank v Smith, 280 N W 57, 284 
Mich. 579, 116 ALR 1074 
Minn.—Sorkil v. Strom, 194 NW 
333, 156 Minn. 155. 

(2) However, a deed by a railroad 
without reservations has been held 
to operate as a release of easement 
for a right of way —Flaten v Moor¬ 
head, 59 N.W. 1044, 68 Minn. 324 
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of an easement will not necessarily extinguish the 
remainder and a deed in which the owner of the 
easement does not join and which is executed with¬ 
out his authority does not, of course, aflfcct his 
right in the easement 2 Thus, a release by the own¬ 
er of only part of the dominant estate or estates will 
not effect a release of the rights of owners of other 
parts of such estate or estates and a lessee of the 
dominant estate cannot release an casement appur¬ 
tenant thereto except to the extent of his own inter¬ 
est."* A release of an easement is w’lthin the pro¬ 
visions of the recording acts and if not recorded 
will not be binding on a subsequent purchaser of 
the dominant estate in good faith and without no¬ 
tice of the transaction.^ 

Taking license after acquisition of casement by 
prescription. An easement acquired by adverse 
use will not be defeated by obtaining a license for 
its further enjoyment,® although the application for 
such license is evidence that the former use was not 
adverse but permissive.^ 

b. Parol Agreement or License 

An easement cannot be extinguished by an unexecuted 
parol agreement, but a parol agreement between the own¬ 
ers of the dominant and servient tenements may, where 
executed by the owner of the servient tenement, work 
such an extinguishment. 

An easement cannot be extinguished or released 
by a mere unexecuted parol agreement,* but it is well 
settled that a parol agreement between the own¬ 


ers of the dominant and servient tenements may op¬ 
erate to extinguish an easement whether created by 
grant or prescription, where such agreement has 
been executed by the owner of the servient tene¬ 
ment.® A license, given by the owner of an ease¬ 
ment to the owner of the servient estate to do any 
act on his land w^hich prevents the further enjoy¬ 
ment of the easement, is, when executed, irrevoca¬ 
ble, and extinguishes the easement.^® 

Ways. A familiar application of the rule under 
consideration occurs where the owner of an case¬ 
ment of way verbally agrees that the owmer of the 
servient estate may build thereon an obstruction of 
a permanent character^! and substitute another 
way;^2 g^jch an agreement, when executed, extin¬ 
guishes the easement to the extent of the obstruc¬ 
tion. Where there is nonuscr of an old right of 
way and user of a new way with express agree¬ 
ment, as wrell as implied intention, to abandon the 
old way and accept the new one in place thereof, it 
must be held that the former easement is extin¬ 
guished.*^ However, although a parol license to 
raise obstructions is executed before revocation, if 
the obstructions are only temporary in duration or 
partial in effect, the casement is only suspended or 
modified for the time of duration of the obstructions 
raised in pursuance of such license, and no extin¬ 
guishment or destruction of the right is worked ** 
It has also bee*n held in respect of ways that in cas¬ 
es wdiere the kuv w^onld imply a grant or reserva¬ 
tion of a way of necessity the right may be waived 


General covenant of warranty will 
not necessarily release a right of 
way over the land conveyed 
Minn—Sorkil v Strom. 194 N W. 
^:i3, 1S6 Minn 155 

Wis—Ogdfn V Straus Bldg Corpo¬ 
ration. 202 NW 34, 187 Wis 232 
19 CJ p 949 note 10 If] 

Deed held not to release easement 
but to except it—Tursi v Parry, 5 
A.2d 399, 135 Pa Super. 285 

1. Iowa—Dawson v. McKinnon, 
285 NW 258, 226 Iowa 756 

2. Tenn —Goetz v Knoxville Power 

& Light Co, 290 SW 409, 154 

Tenn. 545 

3. Md —Stevens v Pow'ell, 137 A 
312, 152 Md 604 

Va—Saunders v Off m I*ark Cor¬ 
poration, 125 S K 685. 140 Va. 

759 

4i Md—Qlenn V. Davis, 35 Md 
208, 6 Am.R. 389 

N.Y —Robert v Thompson, 40 N Y 

S. 754, 16 Misc. 638 
19 C J. p 949 note 13. 

5. N J —Dahlberg v Hat berle, 59 
A. 92, 93, 71 N.J.Law 514, 517 
N.Y.—Snell v. Levitt, 39 Hun 227, 


reversed on other grounds 18 N 
E 370, 110 NY 595, 1 LRA 414 
19 C J p 949 note 12. 

6. WVa—Allen v NelT, 135 S E 2, 
103 WVa 230, 50 A.L R 1293 

19 C J p 949 note 14 

7. Vt—l*errin v. GaHleld, 37 Vt 
304—Tracy v. Atherton, 36 Vt 
503 

8 . NC—Combs v. Brickhouse, 160 
S E 355. 356. 201 N C. 366, quot¬ 
ing Corpus Juris. 

Or—Tusi v Jacobsen, 293 P 587. 
589, 134 Or. 505, quoting Corpus 
Juris. 

Pa—Tydeman v. Dech, 18 Lehigh L 
J 410 

19 C J. p 949 note 17. 

Znadmlssibility of oral testimony 

to limit the effect of a deed pre¬ 
cludes the extinguishment or re¬ 
lease by an unexecuted parol agree¬ 
ment of an easement created by a 
deed 

Ill —^Levine v. Carroll, 121 Ill App 
105. 

N C —Combs V. Brickhouse, 160 S 
E 355, 356, 201 N C. 366, quoting 

Corpus Juris. 

Or—Tusi V, Jacobsen, 293 P. 687, 
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589, 134 Or. 505, quoting Corpus 
Juris. 

9. Conn—Stuef k v. G C Murphv 
Co. 142 A 301. 107 Conn l.5(. 

NC—Moore v Shore, 175 SE 117 
118, 206 NC 699. citing Corpus 
Juris —Combs v Brickhouse, 160 
R E 355, 356. 201 N C 366, quot¬ 
ing Corpus Juris. 

Or—Tusi V Jacobsen, 293 P 587. 
589. 134 Or. 505, quoting Corpus 
Juris. 

19 C J p 949 note 18. 

10. Conn—Stuetk v G C. Murphy 
Co. 142 A 301, 107 Conn 656. 

Mass.—Town of Brookline v Lor- 
ing. 118 NE 981. 239 Mass. 485. 

19 C J p 950 note 19 

11. La—Theriot v. Consolidated 
Companies, 107 So. 305, 160 La. 
459 

12. Conn.—Stueck v G C Murphy 
Co, 142 A 301, 107 Conn. 656. 

19 C J p 950 note 21. 

13. S D.—Miller v Southard. 162 

NW 146, 38 S.D 477. 

14. Md.—Vogler v. Gelss, 51 Md. 
407. 
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by parol agreement at the time of the conveyance,^ 5 
and that where owners of lots have title to an alley 
subject to an easement, and agree to abandon the 
alley, and inclose the same with their lots, each lot 
owner becomes seized of the absolute title to his en¬ 
tire lot including the portion of the alley so in- 
closcd.i® 

§ G2. Forfeiture for Misuser 

An easement is not lost by its use in an unauthorized 
manner or to an unauthorized extent, unless it is im¬ 
possible to sever the increased burden so as to preserve 
the easement and yet impose on the servient tenement 
only the burden originally intended. 

The right to an easement is not lost by using it 
in an unauthorized manncri'^ or to an unauthori/ed 
extent,unless it is impossible to sever the in¬ 
creased burden so as to preserve to the owner of 
the dominant tenement that to which he is entitled, 
and yet impose on the servient tenement only that 
burden which was originally imiiosed on it with¬ 
out the obligation attempted to be imposed on it by 
alterations.^*^ The rule is especially ajipbcable 
where the servitude is not materially increased 


Such a misuser does not authorize the owner of the 
servient estate to prevent a further use of the case¬ 
ment by erecting obstructions,^! or by restraining 
the owner of the easement by force or violcnce,22 
the proper remedy being an action for damages,23 
or for an injunction if the remedy at law is inade¬ 
quate 24 

§ 63. Adverse Possession 

An easement may be lost by adverse possession. 

An casement may be lost by an occupation on the 
part of a person other than the owner of the ease¬ 
ment adverse to the right claimed, in connection 
with nonuser by the owner of the easement.2^ 
Broadly speaking, the adverse possession which 
will defeat an easement is that which will defeat a 
right of entry on real estatc.26 The possession must 
be such as is inconsistent with, or as amounts to a 
denial of, the rights of the owner of the ease¬ 
ment ,2*? or, as is sometimes said, it must be such 
as would entitle the owner to maintain an action for 
obstructing his enjoyment of the easement 28 More 
^ particularly, the possession must be actual,2® ad- 


15. Ky —froldon v Rupard, 80 S W 
ir.L^ 1”; Ju 212.'i 

10 (' I p 050 notp 26 

16. 111.—C’hicaKO V HoffluTg, 75 N 
K 542. 217 111 180 

17. Ill-—Perry v Wilov, 120 NE 
455. 285 Ill 25 

NY—836 Franklin Ave Catering 
Corporation v Haber, 207 N Y S 
612. 164 Misc 227 

V.i—Clark v Reynolds. 100 SE 
468 125 Va 626 

19 C J p 955 not€‘ 08 

Easement held not misused 

WVa—MtNeil v Kenned\ 107 SE 
203. 88 WVa 524 

18. NY—836 Franklin Ave Cater- 

inpT Corporation v Haber, 297 N 
Y S 612. 164 Misc 227. 

19 C .T. p 955 note 09 

19. Md—Knotts v. Summit Park 
Co. 126 A 280, 146 Md 234 

19 C J p 955 note 1 

flO. Ga—Barnett v Havls, 144 S 
E 330, 38 GaApp. 494 

Pa—Forman v Myer, 90 Pa.Super 
412 

19 C.J p 955 note 2. 

21. Ill—Brownlie v Hardinife, 214 
Ill App 99 

Iowa—Thul v Welland, 239 NW 
515. 213 Iowa 713 

N.Y.—836 Franklin Ave Catering 
Corporation v ll.aber, 297 N.Y S 
612, 164 Misc. 227 

19 C.J. p 956 note 3. 

22. N Y.—McMillan v. Cronin, 75 
N.Y. 474. 

19 C.J. p 956 note 4 . 


23. Va—Claik v Reynolds, 100 S 
E 468, 125 V.I 626 
19 C J p 956 note 5 

24k. Va—Claik v Reynolds, supra 
19 C J p 956 note 6 

25. Conn—Miller v State, 183 A 
17. 121 Conn 43 

Ky—Childeis \ Burner, 21 S W 2d 
805 231 K> 508 

Md — Mullein V ITochman, 145 A. 
554. 157 Md 213 

Mass —New Enprland Home for Deaf 
Mutes V I^eader Filling Stations 
(Corporation. 177 NE 97. 276 

Mas*^ 153—Petition of Munroe, 139 
N E 828. 245 Ma.sM 474 
Miss—Cummins v Duma.s, 113 So 
332. 147 Miss 215 

Pa—Philadelphia Electric Co v 
City of Philadflphia 154 A 492, 
30,3 Pa 422—Aldine Realty Co of 
Pittsburgh V Manor R» al Estate 
& Trust Co. 148 A 56, 297 Pa 
583. certiorari dented 50 S Ct 240. 
281 U S 726. 74 D Ed 1143—Mit¬ 
chell V Bovard, 123 A 588, 279 
Pa. 60—Nauman v Kopf, 101 Pa 
Super 262—Ia»gan v Smith, 71 
Pa Super 419 

Tex—Chenowth Bros v Magnolia 
Petroleum Co. Civ App, 129 S 
W.2d 446, error dismissed, judg¬ 
ment correct. 

Vt—Scampini v Rizzi, 172 A 619, 
106 Vt 281 

19 C J p 956 notes 9-11. 

Grantor In warranty deed is not 

by that fact rendered powerless to 
extinguish the easement by adverse 
possession —Cummins v Dumas, 113 
So 332, 147 Miss 216. 
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Basement owned hy United States 
STOvemment is, however, an excep¬ 
tion to the rule of the text—U S. 
V Sandlas.s. D C.N J , 34 F Supp 81 

26. Ark—Fulcher v. Dierks Dum¬ 
ber & ('loal Co, 261 SW 645, 164 
Ark 261 

Ky —Brookshire v Harp, 216 S W. 
379, 186 Kv 217—Clav v Ken¬ 

nedy. 72 SW 815. 24 Ky L 2034 
Miss—Cummins v Dumas, 113 So. 
.332, 147 Miss 215. 

27. Conn —Miller v. State, 183 A 
17, 121 Conn 43 

Ind —Seymour Water Co. v Leb- 
line, 144 NE 30, 196 Ind 481, 

rehearing overruled 145 NE 764, 

195 Ind 481 

Ky —Sandy River Coal Co v 

Champion Bridge Co., 48 S W.2d 
1062, 243 Ky. 424—Morns v Dan¬ 
iel. 210 SW 668, 183 Ky. 780 
Pa.—Mitchell v. Bovard, 123 A. 688, 
279 Pa 50—Nauman v. Kopf, 101 
Pa Super 262. 

19 C J p 956 note 9 

28. Conn —American Brass Co v. 
Serra. 132 A 565, 104 Conn 13ft 

Ind —Seymour Water Co v Leb- 
line. 144 N.E 30, 195 Ind 481, re¬ 
hearing overruled 145 N E 764, 

196 Ind 481. 

29. Ill — Marshall v Pfeiffer, 145 
N.E. 411, 314 Ill. 286 

Pa.—Graham v. Safe Harbor Wa¬ 
ter Power Corporation 173 A 
311, 316 Pa. 672—Philadelphia 

Electric Co v. City of Philadel¬ 
phia, 164 A 492. 303 Pa. 422 
Tex —Foster v. Patton, Civ App , 
104 S.W 2d 944, error dismissed 
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verse, hostile,*® open, notorious,** clear, unequivo- | It must be under a claim of right or ownership,*® 
cal,**' and continuous** for the statutory period.*^ | and be exclusive ®® It is not in any sense adverse 


W.Va.—HifTirlns v. Suburban Im¬ 
provement Co, 151 SE S42 10}“ 

W.Va. 631—Rudolph v Glendab 
Improvement Co.. 137 SE 349, 103 
W.Va 81 

Onltivation of servient estate may 
not be so inconsistent with a vraj 
over the estate as to extinguish the 
way —Fulcher v Dicrks Lumber & 
Coal Co, 261 SW 645, 164 Ark. 261 
—19 CJ. p 956 note 12 la] 

Bnildinsr of sidewalk on street 

over w'hich an adjoining owner has 
a right of way Is not an adverse 
possession against the easement.— 
Kuecken v Voltz, 110 Ill 264 


W Va —Higgins v. Suburban Im¬ 
provement Co., 151 S E. 842, lOS 
W Va. 631—Rudolph v. Glendah 
Improvement Co., 137 S E. 349. 
103 WVd. 81 
19 C J p 967 note 18. 

Words or overt acts evidencing an 
intention to hold adversely are nec¬ 
essary 

Cal—Storrow v. Green, 178 P 339, 
39 CalApp 123 

Mich—Lathrop v. Eisner, 53 N.W 
791. 93 Mich 599 

Ohio—Baskin v. Erion, 17 Ohio N. 
P, NS. 177 

Pa—Mitchell v. Bovard, 123 A 588, 
279 Pa 50 


Corporation, 177 N E 97, 276 

Mass 153. 

Miss —Cummins v. Dumas, 113 So. 
332. 147 Miss. 215. 

Or—Tucker v. Nuding, 18© P 903, 
92 Or 319 

Pa—Graham v Safe Harbor Water 
Power Corporation, 173 A 311, 316 
Pa 572—Philadelphia Electric Co. 

V City of Philadelphia, 154 A 
492, 303 Pa 422—Mitchell v. 

Bovard. 123 A. 688. 279 Pa. 60— 
Hibberd v. Greensteln, 107 A. 28, 
263 Pa 527—Nauman v. Kopf, 101 
Pa Super 262—Logan v. Smith, 
71 Pa Super 419 

Tex—-Chenowth Bros v Magnolia 
Pelrf»leum Co, Civ App, 129 S. 

W 2d 446, error dismissed. Judg¬ 
ment n>rrect 

W Va—Higgins v Suburban Im¬ 
provement Co, 151 SE 84 2. 108 
W Va 531—Rudolph v Glendale 
Improv'einent Co, 137 SE 349 
103 WVa 81 
19 C .1 p 956 notes 10. 13 

Private right of way, as distin¬ 
guished from slatulorv private uav 
has been held not subjei t to n stat¬ 
ute authorizing reniovil of obstruc¬ 
tions on private wa>s unless (con¬ 
tinued foi a certain ptriod, but 
are subject to extinguishment by 
adverse possession for the usual 
statutory period, a str«*et which 
has never bten acetpted bv the pui»- 
Iic IS r.ot a s*lHtutc^rv private wav 
within the meaning ot the statute 
—i‘elition of Munroe, 139 N E 8J8 
245 Mass 474 

35. Conn—Miller v State, 1S.I A 

17, 121 Conn 43—Sc hroeder v. 

T.tvlor, 131 A 63. 104 Conn 596 

Ill—Marshall v Pfeiffer, 145 N E. 
411, 314 ill 286 

WVa—Higgins v Sulnirlian Im¬ 
provement Co, 151 SE 842, 108 
WVa 531—Rudolph v Glendale" 
Improvement Co, 137 SE 349, 
103 WVa 81 

36. Ark—Fulcher v. Dieiks Lum¬ 
ber & Coal Co, 201 SW 645. 164 
Ark 261 

Conn—Miller v State, 183 A 17. 121 
Conn 43—Schroeder v Tayloi, 134 
A 63, 104 Conn 596 
111 —Marshall v Pfeiffer, 145 N E. 
411, 314 Ill. 286 

Ky—Brookshire v Harp, 216 S W. 
379, 186 Ky. 217 

Tex —Henderson v Le Duke. Civ 
App.. 218 S W 655, dismissed for 
want of Jurisdiction 
Vt—Scampini v. RizzI, 172 A. 619, 
106 Vt 281 

WVa—Higgins v. Suburban Im¬ 
provement Co., 161 S.B. 842, 108 
W.Va. 631—Rudolph v Glendale 
Improvement Co., 137 S E. 349, 
103 W.Va 81. 


30. Ark —Fulcher v. Dierks Lum¬ 
ber & Coal Co, 261 SW 645. 164 
.\rk 261. 

Conn—Schroeder v Taylor. 134 A 
63. 104 Conn 596. 

HI—Marshall v Pfeiffer. 145 NE 
411. 314 Ill 286 

Ind —Seymour Water Co v Leb- 
line. 144 NE 30. 195 Ind 481. 

rehearing overruled 14.) NE 764. 
195 Ind 481 

Ky—Sand> River Coal Co v Cham¬ 
pion Bridge Co, 48 S W 2d 1062 
J43 Kv 424—Brookshire v Haip, 
216 SW 379, 186 Kj 217—Mor¬ 
ns v Daniel, 210 SW 668. 183 

Ky. 780 

Mass—Petition of Munroe, 139 N E 
828 245 Mass. 474 

Mich—Gates v. Sebald, 147 NW 
481. 180 Mich 578 

Ohio—Ba«-kin v Enon, 17 Ohio N 
P . N S . 177. 

Pa—Graham v Safe Harbor Water 
Pow'er Corporation. 173 A 311. 

315 Pa. 572—Philadelphia Elec¬ 
tric Co V. City of Philadelphia. 
154 A 492. 303 Pa 422—Mitchell 
V Bovard. 123 A 588, 279 Pa 50 
—Nauman v Kopf, 101 Pa Super 
262 

WVa—Iliggin.s V. Suburban Im- 
provc^*ment Co, 151 SE 842. lOS 
WVa 531—Itudolph v. Glendale 
Improvement Co, 137 SE 349, 103 
WVa 81 

19 C.J p 956 note 12 

31. Ark — Fulcher v Dierks Lum¬ 
ber & Coal Co . 261 S W 645, 164 
Ark 261. 

Conn —Schroeder v Taylor, 134 A 
63. 104 Conn 596 

Ill.—Marshall v Pfeiffer, 145 N.E 
411, 314 III 286 

Ky—Brookshire v Harp, 216 S W. 
379. 186 Ky 217. 

Pa.—Graham v. Safe Harbor Water 
Power Corporation, 173 A 311 

316 Pa. 672—Philadelphia Elec - 
trie Co V. Crty of Philadelphia 
164 A. 492. 303 Pa. 422. 

Vt.—Scampini v. Rizzi, 172 A 619, 
106 Vt. 281. 


32. Ohio —Baskin v Enon. 17 

Ohio N P. NS. 177. 

Vt—Scampini v Rizzi, 172 A 619. 
106 Vt 281 

19 C J p 956 note 12. 

33. Conn—Schroeder v Tajloi, 134 
A 63. 104 Conn 596 

Ill —Mar^^hall v I’feiffer, 145 NE 
411. 314 Ill 2S6 

Ky—Sand\ River Coal Co. v Cham¬ 
pion Bridge Co, 48 S W 2d 1063, 
243 Kv 434—Brookshire v Hai p, 
216 SW 179. 186 K> 217 

Mass—Petition of Munroe 119 NE 
838 245 Mass 474 

N Y —Stillman v Cit> of Olean 12? 
NE 267, 228 NY 322, Tevcr,*-ing 
171 NY'.S 445. 184 App Div 323. 
which affirmed 161 N Y S .991 

Pa—Graham v Safe* J-laibc»r W.itc r 
Power Coiporation, 171 A 311. 
.315 Pa 573—I’hiladcdphia Electric 
Co V Citv ot Philadelphia, 154 
A 492, 30 { Pa 432—Mitclicll v 

Bovard, 123 A 588, 279 Pa 50 

Vt—Scampini v Rizzi, 172 A 619, 
106 Vt 281 

WVa—Higgin*? v Suburiian Im- 
piovement Co. 151 SE 842, 108 
W Va. 531—Rudolph v Glendale 
Impiovement Co, 137 SE 349, 103 
WVa 81. 

19 C J. p 956 note 11. 

34. Conn—Schroeder v. Taylor, 134 
A 63, 104 Conn 596 

Ill—Brunette v De Witt, 196 N 
E 489, 360 Ill 518—Marshall v 
Pfeiffer, 145 NE 411, 314 III 286 
—Perry v Wiley, 120 N E. 455, 
285 Ill. 25 

Ky—Cox \' Blaydes. 54 S W 2d 622, 
246 Ky 121—Sandy River Coal 
Co v Champion Bridge *Co, 48 S 
W2d 1062, 243 Ky 424—McCarty 
V Blanton, 293 S W. 958. 219 Ky 
450—Brookshire v Harp, 216 S 
AV 379, 186 Ky. 217—Morns v 

Daniel, 210 SW 668, 183 Ky. 780 

La—Larcade v. Iseringhausei^ 96 
So. 830. 153 La. 976. 

Mass—New England Home for Deaf 
Mutes V. Leader Filling Stations 
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where the existence of the easement is recognized,^7 
or where the possession or use is permissive and 
an assertion of an adverse claim only against stran¬ 
gers in interest is not sufficient.39 Slight obstruc¬ 
tions which are not inconsistent with the easement 
will not extinguish it,^® nor will slight obstructions 
which are removable by the owner necessarily do 
so;^^ and an obstruction which docs not entirely 
prevent enjoyment of the casement will not in itself 
extinguish the unobstructed portion of the case¬ 
ment.^ 2 However, physical eviction is not re¬ 
quired, and it is sufficient if the disseizor enters 
into and holds possession of the land as if it were 
his own.^^ So, where exclusive dominion is exer¬ 
cised over land in which an casement is claimed, 
and no use allowed of the same for the purposes of 
the easement, the user is adverse and the main¬ 
tenance for the necessary period of an obstruction 
of a permanent character which prevents the en¬ 
joyment of the easement is an adverse possession.^® 

§ 64. Dedication or Appropriation to Public 
Use 

An easement will be extinguished by a lawful ap¬ 
propriation to a public use of the land where the easement 


IS located of other land wh ch will render enjoyment 
of the easement impossible; but the owner of the ease¬ 
ment may recover damages sustained. The owner of 
the servient estate may dedicate a private easement 
to public use with consent of the owner of the easement. 

An easement will be extinguished by a lawful ap¬ 
propriation to a public use of the land where the 
easement is located^ or of other land which will 
render enjoyment of the easement impossible.^* 
This is true although the easement is not specifi¬ 
cally named in the decree of condemnation.^® How¬ 
ever, an appropriation of only part of the land 
where an easement is located will not necessarily 
extinguish the portion of the easement located on 
the other part of the land.®® In any case, the owner 
of the easement is entitled to recover the damages 
sustained by reason of the appropriation to public 
use of the land subject to the casement.®^ 

Dedication. The owner of the servient estate 
may make a lawful dedication of a private easement 
to public use with the consent of the owner of the 
easement,®^* but not otherwise.®* 

§ 65. Other Modes of Termination 

a. Cessation of conditions 

b. Severance, partition, or division 


37. Wis—lleneel v Witt, 113 N 

\V. 1093 134 Wis 55 

19 CJ p 957 nolo 14. 

38. Ark—Fulchor v Diorks Lum¬ 
ber & Coal Co. 261 SW 646. 164 
Ark 261 

19 C J p 957 note 16. 

Objection to or removal of ob¬ 
struction erected with permission of 
the owner of the easement is not 
essential to preservation of the ease¬ 
ment as against a claim of adverse 
posse‘<sion 

t^al —Storrow v Green, 178 P. 339, 
.10 CalApp 123 

Conn —American Brass Co v Serra, 
132 A 565, 104 Conn. 139 

39. Tenn —Boyd v. Hunt, 52 S.W 
131, 102 Tenn 496 

40. Conn —American Brass Co v. 
Serra, 132 A 665, 104 Conn 139 

Mich —Greve v Caron, 206 N W 
334, 233 Mich 261. 

19 C J p 957 note 21. 

Gate 

(1) The erection and maintenance 
of a gate across a way, which does 
not prevent its reasonable use, is 
not Inconsistent with, and will not 
extinguish, a way 

Cal —Silveira v. Smith, 246 P. 68, 
198 Cal 510. 

Ky.—Brookshire v. Harp, 216 S W 
879, 186 Ky. 217. 

Mich.—Greve v. Caron, 206 N W 
334. 233 Mich 261 

Pa.—Blauser v. Carson, 74 Pa Super 
223. 

19 C.J. p 957 note 22. 


(2) However it has been said that 
a gale ma> rnodif\ the extent of the 
right—Barnwell v Magrath, 26 S 
CL 174, 36 AmT) 254 

41. Kv—Potts v Clark, 62 SW 884, 
23 K> L 332 

19 CJ p 957 note 17 [a] 

Pence obstructing a w'ay 
Conn—Ameruan Brass Co. v Serra, 
132 A 565, 104 Conn 119 
N y —Powlowski v Mohawrk Golf 
Club, 198 NTS 30. 204 App Biv 
200, reversing 195 NTS. 788, 119 
Mlsc 139 

42. N T —Rupprecht v St Marv’s 
Church Society of Batavia, 115 
NTS 926, 131 AppDiv 564. af¬ 
firmed 92 NE 1101. 19S NX 576 

Vt—Scampini v. Rizzi, 172 A. 619. 
106 Vt 281. 

Obstruction of unusable part 

The obstruction of portion of way 
which previously could not be usi d 
because of natural barriers will not 
extinguish other portions —Higgins 
V. Suburban Improvement Co, 151 
S E 842, 108 W Va 531 

43. Conn—Miller v. State, 183 A 
17, 121 Conn 43 

44. Conn.—Miller v. State, supra. 

46. Md.—Baugh v. Arnold, 91 A 
161, 123 Md. 6 

Ohio.—Tudor Boiler Mfg. Co. v 
Greenwall Co., 26 Ohio Cir Ct. 664 
19 C.J. p 967 note 19. 
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46. N T —Stillman v. City of Glean, 
127 N E. 267, 228 N T 322, revers¬ 
ing 171 NTS 446, 184 App Div. 
323, which afTlrmed 161 NTS 591. 

Pa—Mitchell v Bovard, 123 A 588. 
279 I»a 50—Nauman v. Kopf, 101 
P.i Super 262 
19 CJ p 957 note 20. 

47. Utah—Bertolina v. Prates, 57 P. 
2d 346, 352, 89 Utah 238, quoting 
Corpus Juris. 

19 CJ p 957 note 24. 

48. Me—Mussey v Union Wharf, 
41 Me. 34. 

49. Mass —Comell-Andrew's Smelt¬ 
ing (\» V Boston, etc., R. Corp , 89 
N E 118, 202 Mass. 685. 

19 C J p 967 note 26. 

50. Mass—Brown v. Levin, 166 N. 
E 447, 258 Mass 644—Boston & 
A R. Co V Freedman, 147 N E. 
848, 253 Mass. 1—Downey v H P 
Hood & Sons, 89 N.E. 24. 203 Mass 
4 

N T —Scorca v. Trlcomi, 9 N.T S 2d 
322, 256 App Div. 837, reargument 
denied 11 N T S.2d 229. 256 App 
Div 945, affirmed 24 N E 2d 504, 
281 N.T 873. 

! 51. Pa —Chambersburg Shoe Mfg. 
Co. V. Cumberland Valley R. Co., 
87 A. 968, 240 Pa 519 
19 C J p 957 note 28. 

52. Ind.—Indianapolis v Kingsbury, 
101 Ind. 200. 61 Am R 749 

53. Mo.—Sarcoxie v. Wild, 64 Mo. 
App. 403. 
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c. Change of location of way 

d. Recovery of damages for invasion of 

easement 
c. Estoppel 

a. Cessation of Conditions 

An easement granted to be enjoyed during the con¬ 
tinuance of certain conditions is extinguished whenever 
these conditions cease to exist. 

Where an easement is granted to be enjoyed dur¬ 
ing the continuance of certain conditions, it is ex¬ 
tinguished whenever these conditions cease to ex¬ 
ist.^'* The grant of an easement for so long as the 
then owner of the servient estate shall remain own¬ 
er of the land does not divest such owner of the 
right to sell or give away the land, even for the pur¬ 
pose of terminating the easement, if he thereby in¬ 
tends to part, and docs jiart, with the entire title, 
both legal and equitable.^^ However, the easement 
will not be terminated by his conveyance of the 
bare legal title to another to hold in trust for him, 
solely to give such other a color of ownership for 
the purpose of depriving the grantee of his right of 
way;5® and the fact that after an easement has 
been created the owner of the servient estate agrees 
not to interfere with the use of the easement so 
long as he owns the servient estate and that he sub¬ 


sequently conveys the estate to another will not 
terminate the casement.®^ 

b. Severance, Partition, or Division 

Ordinarily an easement is not extinguished by a di¬ 
vision of the dominant estate, but the owner of any 
portion of the estate may claim the right so far as it is 
applicable to his portion and can be enjoyed as to the 
separate parcels without additional burden upon the 
servient estate. 

In the absence of a clearly manifested intention 
to the conlrary,58 an easement is not extinguished 
by a division of the estate to which it is appurte¬ 
nant, but the owner or assignee of any portion of 
that estate may claim the right so far as it is ap¬ 
plicable to his part of the property and can be en- 
jo>ed as to the separate parcels without any addi¬ 
tional burden upon the servient estate.^® Thus a 
right of way v\hich is appurtenant to an estate is 
appurtenant to every part of it, and inures to ihe 
benefit of the owners of every part, so situated that 
the way can be used.®^ Nevertheless, the partition 
of the dominant tenement cannot create a further or 
additional casement across a servient tenement,®^ 
and an easement of way does not inure to the bene¬ 
fit of the owner of a parcel which after the divi¬ 
sion does not abut on the way ,®“ and where the re- 


54. Conn —Hall v ArmstronK, 4 A 
113, 63 Conn 564. 

NY—Colie V Jamison, 4 Hun 284, 
6 Thomps & C. 576 
19 CJ p 947 note 93. 

Noneompliaiice with condition see 
supra 5 K6 

Particular couditlons 

(1) During the grantee’s lifetime. 
—Witman v Stichter, 149 A 725, 
299 Pa 484 

(2) ITntil establishment of alley — 
Honaker v. Wright, 152 S E. 315, 108 
W.Va 564. 

(3) Until streets are opened, con¬ 
strued ntil to mean that streets 
must adjoin grantee’s land—Wallace 
V Bellamy, 155 SE 856. 199 N.C 
769. 

(4) Until a ceitain roadway shall 
be closed or otherwise restricted to 
use, construed to mean that easement 
would terminate on use of either 
party being effectively restricted — 
Page v. Slager, 232 NW 189, 251 
Mich. 474. 

€k>nditioiui held not to have ceased 

(1) An easement subject to termi¬ 
nation upon grantee’s construction of 
a way over land owned by him is not 
terminated by the grantee's mere ac¬ 
quisition of an adjacent lot—Hill 
V. Taylor, 4 N.Ei.2d 1008, 296 Mass 
107. 

(2) An easement subject to termi- 
natioie when a certain way shall be 


t losed or otherwise restricted to 
use is not termin.ited by mere in¬ 
definite conversations or negotiations 
between one of the parties and a 
third pi rson —Page v Slager, 232 N 
W 189. 251 Mich 474 

(3) Repair of building, although 
of considerable extent, may leave the 
building in sui>stantiall3'^ the same 
condition within the meaning of a 
provision that an easement shall con¬ 
tinue only so long as the building 
remains in substantially the same 
condition—Bennett v. Newell, 165 N 
E 27, 266 Maas 127. 

(4) Replacement of water tank be¬ 
cause of Its deterioration is not a 
change of location or removal of the 
tank w'lthin the meaning of a provi¬ 
sion that an easement shall terminate 
upon a change of location or removal 
of the tank—Douisville Chair & Fur¬ 
niture Co v. Otter, 294 S.W. 483, 219 
Ky 757 

55. Iowa—Arbaugh v Alexander, 
146 NW 747, 164 Iowa 635. 

56. Iowa —Arbaugh v. Alexander, 
supra. 

19 CJ p 948 note 1. 

57. Mo.—Novinger v Shoop, 201 S. 
W. 64, transferred, see 172 S W 
616, 185 Mo.App 526 

58. Iowa—Lembke v Lerabke, 194 
NW 367, 196 Iowa 136. 

59. Conn.—Sieger v Riu, 196 A. 735, 
123 Conn. 343—Phoenix Nat. Bank 
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v U S Security Trust Co, 124 A 
540 100 Conn 622, 34 A L. R 963 

Kv—Hownid V Long, 38 S W 2d 951 
2’J8 Ky 822 

Mass—Rice v Vineyard Grove Co 
169 N E 664, 270 Mass. 81 

Mich—Bang v Forman, 222 N.W 
96. 244 Mich 571 

NY—O’Neill v O Hare, 172 N.E 464 
254 NT 186, reversing 238 N Y.S 
889, 228 AppDiv 722 

19 C J p 948 note 2 

Md—Stevens v. Powell, 137 A. 
312, 152 Md. 604 

Mass—Dwyer v. Metropolitan Dist 
Commis.sion, 169 NE 416, 269 

Mass 573—Anzalonc v Metropoli¬ 
tan District Commission of Com¬ 
monwealth of Massachusetts, 153 
NE 326, 257 Mass. 32. 47 A.L R 
897 

N J —William Dahm Realty Corpora¬ 
tion v Cardel, 16 A.2d 69, 128 N. 
J Eq 222 

Pa—S’edler V. Wain. 109 A. 643, 266 
Pa 3bl. 8 A.LR 1363. 

19 C J p 948 note 3. 

61- N Y —Empire Bridge Co v. Lar¬ 
kin Soap Co.. 109 N.Y.S 1062, 69 
Misc 46, affirmed 117 N.Y.S 1134, 
132 App Div. 943 

19 CJ. p 948 note 4. 

62. Mass —Cetlin v. Bradford, 136 N. 
E. 119, 242 Mass. 434. 

Minn —Dawson v. St. Paul F. & M. 
Ins Co., 16 Minn. 136. 2 Am.R. 
109. 
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biilting use will increase the burden upon the servi¬ 
ent estate, the right to the easement will be extin- 
guished.®^ Where the owner of the dominant es¬ 
tate conveys his entire interest in the casement to¬ 
gether with but a part of the dominant estate, the 
easement ceases to be appurtenant to the portion of 
the dominant estate retained, and cannot be claimed 
by the owner thereof 

Division of profit a prendre A profit a prendre 
has been held not divisible, and to terminate u^ion 
an attempt to divide or apportion it.®-'* 

c. Change of Location of Way 

The right to a passway is not lost by slight changes 
which make little difference in the passway or its use. 
especially where the changes are but temporary; nor 
Will changes of the locality of a way by agreement of 
the respective owners destroy the right to the way. 

The right of an individual to a passway is not 
lost by slight changes which make little difference 
in the passway or its use,®® especially where the 
changes are but temjiorary.®^ Acquiescence of the 
owner of a passway in temporary changes of loca¬ 
tion for the convenience of the owner of the servi¬ 
ent estate does not ojicrate as an abandonment of 
the original way.®® .So it has been held that the 
fact that the owner of the servient tenement has 
previously, for his own convenience, somewhat 
shifted the location of the way is not a defense in 
an action to confirm the way ®® Changing the lo¬ 
cality of the way from tune to time by the agree¬ 
ment of the respective owners does not destroy the 
right to the way,*^® hut long-continued use of the 
new portion of the way, together with long-contin¬ 
ued nonuser of the changed portion of the original 
way, may operate as an abandonment of such 
changed portion of the w^ay 71 Jf the owmer of land 


§ 66 

over w'hich there is a right of way opens another 
way with the consent of those entitled to the ease¬ 
ment, he cannot discontinue the new way without 
restoring the old one.72 

d. Recovery of Damages for Invasion of Ease¬ 

ment 

A recovery of damages for the Invasion of an ease¬ 
ment does not extinguish the easement. 

A recovery of damages for the invasion of an 
easement does not operate either before or after 
satisfaction of the judgment as an extinguishment 
of the easement, it is merely an indemnity for a 
past wrong leaving unaffected the right to the ease¬ 
ment. 7 2 

e. Estoppel 

There are a number of cases holding that an ease¬ 
ment may be lost by estoppel, but the view has also been 
taken that extinguishment cannot be predicated upon 
conduct of the owner of the easement unless he intend¬ 
ed an abandonment. 

There arc a number of cases holding that an 
easement may be lost by estoppel,7^ but the view has 
also been taken that, while circumstances pointing 
to an estoppel may be indicative of an intention to 
abandon, extinguishment of an easement cannot be 
predicated upon conduct of the owner of the ease¬ 
ment unless he intended an abandonment.7® 

§ 66. Revival of Lost Right 

An easement which has been extinguished cannot 
be revived; but a right which has been merely suspend¬ 
ed may be revived. 

Where an easement is once extinguished the right 


63. Ala—Pattfr.son V Atlantic Coast 
Line R Co., 81 So 85, 202 Ala 
58.1 

19 C J p 949 note 6 

64. Mass—Cctlin v Rradfoid, 136 N 
E 119, 242 Mass 434 

65. Tenn.—Stanton v T L Herbeit 
& Sons, 211 SW 353. 141 Tenn 
440 

66 . Kv—Ford v. Rice, 176 SW 206, 
164 Ky. 790 

Mass —Davis v. Sikes, 151 N E 291, 
254 Mass. 540 

19 C J. p 953 note 66. 

Right generally to change location 
of way see infra 84 

67. WVa—McNeil v Kennedy, 107 
S E 203, 88 W.Va 524—Walton v. 
Knight, 68 SE. 1025, 62 W.Va 223 

68- Conn.—Peck v Loyd, 38 Conn. 
566. 

19 C.J. p 953 note 68. | 


Way acquired hy prescription 

Ky—Boyd v Morris, 106 SW 867, 
32 KyL 642. 

69. Ky —Skaggs v Carr, 200 S W 
27, 178 Ky. 849 

Mich—Berkcy, etc Furnituic Co v 
Valley City Milling Co, 160 N W. 
648. 194 Mich 234 

70. Ky.—Cox V Blavdes, 54 S W 2d 
622, 246 Ky 121—Cngler v New¬ 
man, 91 S W 706. 29 Ky L 27. 

Va.—Carpenter v Stapleton, 192 SE 
792, 169 Va 22—Hammond v Ry- 
man, 90 S E 613. 120 Va 131 

19 CJ p 953 note 71. 

71- WVa—Scott V. Black, 120 S.E 
167, 95 W.Va. 48 

72. NY —Hamilton v White, 5 N.Y. 
9, affirming 6 Barb. 60. 
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Removal of bridge 

If the owner of the servient es¬ 
tate removes a bridge on the new 
way, those to whom the easement be- 
long.s may rebuild the bridge or fill 
in the space formerly spanned by It. 
unless the old way is restored by the 
owner of the servient estate —Hamil¬ 
ton V White, supra. 

73. N Y.—Pond v. Metropolitan El 
R Co., 19 NE. 487, 112 N.Y 186. 
8 Am SR 734 

74. N.Y—Eidlitz v. French, 173 N 
Y.S 646, 105 Misc. 163 

N.C—Moore v Shore, 175 S E. 117, 
206 NC 699 

Ohio —Jackson v Bohlender, 5 Ohio 
N.P.,N.S. 306. 

19 C J. p 958 note 31 

76. Conn —Stueck v G C. Murphy 
Co., 142 A. 301, 107 Conn. 656 
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IS forever gone and cannot be revived, and it can | title but if the right is merely suspended it may 
be reestablished only by the acquisition of a new | be revived.77 

VL PLEADING. EVIDENCE. AND QUESTIONS OF LAW AND PACT 


§ 67. Pleading Easement as Defense 

The right to an easement as a defense must be 
specially pleaded, and the facts showing such right must 
be set forth with great particularity and exactness. 

The right to an easement as a defense to an ac¬ 
tion must be pleaded specially, and cannot be taken 
advantage of under the general issue or general de- 
nial.78 Also great exactness and particularity are 
required in setting forth the facts showing the 
title or right to the easement, and that the charac¬ 
ter of the easement is such as authorized the acts 
sought to be justified.'^^^ However, in pleading an 
casement claimed to have been created by an agree¬ 
ment between the parties, it is not necessary to al¬ 
lege that the agreement was in writing 


§ 68. Presumptions and Burden of Proof 

a. In general 

b. Interruption, abandonment, or other 

termination 

a. In General 

The burden of proving an easement is on the party 
asserting a claim thereto. Ordinarily, proof of an open, 
notorious, continuous, and uninterrupted user for the 
prescriptive period, without evidence to explain how 
it began, raises a presumption that it was adverse and 
under a claim of right, but the rule is subject to certain 
limitations. 

The law is jealous of a claim to an casement,^! 
and the burden is on the party asserting such a claim 
to prove It clearly.82 I'his he must do by showing 
a grant conferring an easement in exjiress terms,^ • 
or by necessary implication,*^ or, w'^herc an case- 


70. Pa—McClure v Monongahela 
Southern Land Co . 107 A 386. 263 
Pa 368 

19 CJ. p 958 note 33 
Revival on severance after morifer 
see supra § 57 c 
Merg'er after severaiioe 

Where an easement has been lost 
by severance of part of the dominant 
estate, it will not be revived b> re¬ 
uniting ownership of the parts — 
Phcenix Nat Bank v. U S Security 
Trust Co. 124 A. 540, 100 Conn 622, 
34 A L R 963. 

Mere reentry or nee will not revive 
an easement which has been extin¬ 
guished 

N Y —Atlantic Mills of Rhode Is¬ 
land V New York Cent R Co, 223 
NY.S. 206. 221 App Div 386, af¬ 
firmed 162 N E 514, 248 N Y 535 
S C —Keenan v Broad River I*oh er 
Co, 161 S E. 330, 163 SC 133. 

19 C J p 058 note 33 [a]. 

Grantee of former dominant es¬ 
tate with notice of termination of the 
easement acquires no greater right 
to an easement than his grantor had. 
Conn.—Slutek v G C Murphy Co, 
142 A 301. 107 Conn. 656. 

La.—Theriot v Consolidated Compa¬ 
nies, 107 So 305, 160 La 459 
19 C.J. p 958 note 33 [c]. 

77- Cal.—Criflln v. T’arker, 13 P.2d 
403, 404. 124 Cal App 701, citing 

Corpns Jtirla. 

Conn —Stueck v. G C Murphy Co., 
142 A 301, 107 Conn 656. 

19 C J p 958 note 34. 

revocation of liceiiee 

Where the owner of an easement 
has given a license to do an act 
affecting enjoyment of the easement, 


but such license is expressly revoca¬ 
ble at will, the right to the ease¬ 
ment revives upon revocation of the 
license—Keller v City of Oakland. 
201 1* 618. 54 Cal App 169 

78. VI —D< rnior v Rutland R\ , 
Light & Power Co , 110 A 4, 94 Vt 
187 

19 CJ p 1007 note 17 
Rule as dependent on statute 

Under a statute abolishing the 
common-law' distinctions bclwetn 
case and trespass as to matters of 
pleading, the necessity or want of 
necessity of specially pleading an 
easement depends not on the com¬ 
mon-law rules as to the s< ope of 
the general bssue in different forms 
of at lion, imt on the construction to 
be given the statutory provisions re¬ 
lating to the answer, a provision 
that the general denial shall, unless 
otherwise provided, have the same 
force as a general issue at common 
law merely authorizes a general de¬ 
nial to put in issue the material al¬ 
legations of the declaration, and does 
not permit reliance on an easement 
by prescription thereunder.—Dernier 
V Rutland Rv , Light & Power Co., 
supra 

79. Ky—Cleve v. Nairln, 264 S.W. 
741. 204 Ky. 342 

19 C J p 1007 notes 18, 19. 

80. Cal —Emerson v, Bergin, 18 P. 
264, 76 Cal. 197. 

19 C.J. p 1007 note 20. 

81. Minn —Minneapolis Western R 
Co. V. Minneapolis & St. L. R Co., 
69 N.W. 983, 58 Mmn. 128. 

Okl.—Catterall v. Pulis, 278 P. 292, 
137 Okl 86, citing Oorpnn juris. 

Pa —Becker v. Rittenhouse, 147 A. 
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51. 53, 297 Pa 317, quoting Corpns 
Juris. 

82. Cal—Schudel v Hertz, 13 P.2d 
1008 125 Cal App 564 

Iowa—Hawkeye T*ortland Cement Co 
V Williams. 239 N W. IJO, 213 Iowa 
482 

Mo—Eaton v Milbourn. App, 135 
SW2d 387. 

N Y —Zeiger v Interborough Rapid 
Transit Co, 5 N Y S 2d 627 254 

App Div 908. motion gianted 17 N 
K2d 462, 279 NY. 611, afbrmed 

19 N E 2d 922, 280 NY 616 

Okl—Catterall v Pulls, 278 P 292. 
137 Okl 86, citing Corpus Juris. 

Or—Shevchuk v Kotchik, 189 P 399, 
96 Or. 181. 

—Becker v. Rittenhouse, 147 A 61. 
53, 297 l*a 317, quoting Corpus 
Juris —Hibberd v Greenstein, 107 
A. 28, 263 Pa 527—Gray v Urqu- 
hart, 56 MontgCo. 357 

RI—Earle v Briggs, 139 A 499, 500 
49 R I 6 citing Corpus Juris. 

Tex—Coughran v Nunez, 127 S W. 
2d 885, 133 Tex 303, setting aside. 
Civ App. 106 SW.2d 1101—Posey v 
W'llliamson, Civ App., 134 S W 2d 
33.5—Ladies’ Benev Soc of Beau¬ 
mont V Magnolia Cemetery Co, 
Civ App., 268 SW. 198. affirmed. 
Com App., 288 S W. 812—Hay v 
Cunningham, Civ.App., 77 S.W.2d 
1057. 

19 CJ p 958 note 37. 

83. Tex—Coughran v Nunez, 127 S 
W2d 885. 133 Tex 303. setting 
aside. Civ App., 106 S W.2d 1101— 
Henslee v. Boyd, 107 S W. 128, 48 
Tex Civ.App. 494. 

84. Ill.—Traylor v. Parkinson, 189 N. 
E 307, 355 Ill. 476. 

N Y. —Root V. Conkling, 190 N.Y.S. 
290, 199 App.Div. 90. 
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ment is claimed by prescription, he must prove the 
facts essential to the acquisition of a prescriptive 
title.®® Thus he must show that the user was open 
and notorious;®® that it was with the knowledge 
and acquiescence of the owner of the servient tene¬ 
ment;®*^ that the use was continuous and uninter¬ 
rupted,®® hostile,®® and under a claim of right;®® 
exclusive,®^ and continued for the period requisite 
for the acquisition of an easement by prescription,®2 
without change or material variation.®® The exist¬ 
ence of any other elements made necessary by stat¬ 


§ 68 

ute to the acquisition of an casement by prescrip¬ 
tion must also be proved.®^ Where an easement is 
claimed as appurtenant to certain land, the burden 
IS on the party claiming it to show that the original 
grantee of the easement was the owner of the land 
in question at the time of the grant.®® When the 
party claiming the easement has made a prima facie 
showing of a prescriptive title, it is then incumbent 
on the owner of the servient tenement to show by 
sufficient affirmative proof that the use has been b}^ 
virtue of a license or permission, or any other dc- 


Pa—Becker v. Rlttenhouse, 147 A. 

51. 297 Pa 317. 

19 C J p 958 note 39 

Provlngr Intent of parties 

Burden of proving the Intent of 
the parties to create an easement un¬ 
expressed in a deed is on the party 
as«5erting it—Oldfield v. Smith, 24 
N hZ 2d .'i44. 304 Mass .590—Mt Hol¬ 
yoke Ile.*ilt> Corpor.it ion v Holyoke 
Realty Ctirporalion, 187 N.E. 227, 
2X4 Mas.s IdO 

85. US —Carter Oil Co v Welker 
r>CIll. 24 FSupp 7.5.3. aflirmed 
112 F 2d 299, ceitiorari grant* d 61 

5 Ct 00 

Cal—Schudel v Hertz 13 P 2d 1008. 
125 (\il App ,564—Matthiessen v 
Or.and, 26K 675. 92 Cal App .504 

—Costello V Sharp 223 P ,507, 65 
Cal \T>r> 152—Heenan v Hevan*^ 

196 P S02. ,51 Cal App 277 
Ga—Citv of Atlanta v Georgia R. 

6 Banking Co. 98 SF 83, 148 0*1 
61.5—Hendnck.s v Carter, 94 SE 
807. 21 Ga App 527 

in— Rush V Collins, 8 N E 2d 6.59, 
.366 Til 307—Waller v Ilildebrecht, 
128 N E 807, 295 Til 96—Bontz v 
Stear, 121 NE 176 28,5 HI 599 

Ind—Mon.aith Real Estate Co v 
Frye. 133 NE 156, 77 Ind App 119 
Me—Noyes v. Bevine, 154 A. 78, 130 
Me 151 

Mass—Bartlett v The Roosevelt, 155 
NE 459. 258 Mass 494 
N.H —Gowen v. Swain, 10 A 2d 249, 
90 N H. 383 

NY—Uohdenburg Realty Corpora¬ 
tion V Damrotk Realty Corpora¬ 
tion, 3 N Y.S 2d 30. 167 Misc 244. 
NC—McPherson v Williams, 170 S 
E 662. 205 NC 177 
Tex.—Texas & I’ Ry. Co. v Phillips, 
Civ App . 289 S W 697, reversed on 
other grounds Phillips v Texas & 
P Ry. Co, Com.App, 296 SW 877 
—Bretzke v Gode, Civ.App, 289 

S-W. Ill, 112, citing Corpus Juris. 
Utah.—Jensen v. Gerrard, 39 P.2d 
1070, 1072, 85 Utah 481, citing Cor¬ 
pus Juris. 

Vt.—D’Orazio v. Pashby, 150 A. 70, 
102 Vt 480—Dernier v. Rutland 
Ry., Light & Power Co. 110 A. 4, 
94 Vt 187. 

Va.—^Wall V. Landman. 148 S.E. 779, 
152 Va. 889. 


Wash—Long v Leonard, 71 P.2d 1. 

191 Wash 284 
19 C J. p 958 note 40. 

Bztent and amount of nser 

The burden is on a person claim¬ 
ing a right to an easement by pre¬ 
scription to show the extent and the 
amount of his user and of the right 
claimed —Last Chance Ditc h Co v. 
Sawyer. 204 P 654. 35 Idaho 61. 

86. P.i—Becker v Rlttenhouse, 147 
A. 51. 297 Pa 317 

Tex —Bretzke v Gode, Civ App , 289 
SW HI. 112, citing Corpus Juris. 
19 CJ p 959 note 41. 

87. Cal —Heenan v Bevans, 196 P. 
802. 51 Cal App 277 

T<x—Bretzke v Gode, Civ App 289 
SW HI. 112, citing Corpus Ju¬ 
ris. 

19 CJ p 959 note 42 

88. DC—Douglass v Lehman, 66 F 
2d 790 62 App DC 264. 

Pa—Be* ker v Rlttenhouse, 147 A. 
51 5{, 297 I'a 317, quoting Corpus 

Juris. 

Tex—Bretzke v Gode, Civ.App, 289 
SW 111, 112, citing Corpus Juris. 
19 CJ p 959 note 43. 

89. Ala—Birmingham Trust & Sav¬ 
ings Co V. Mason, 130 So 659, 222 
Ala .38 

Cal—Ijyons v Schwartz, App 104 P 
2d .383—San I^uis Obispo County v 
Hart. 15 P 2d 87.T. 127 Cal.App 365 
—Heenan v Bevans, 196 P S02, 
51 Cal App 277. 

D C.—Douglass v Lehman, 66 F 2d 
790, 62 App DC 264 
Ga —Carr v A ugusta Groc,ery Co , 
188 SE 531, 183 tJa. 346. 

Ky—Flener v Lawrence, 220 S W. 
1041, 187 Ky. 384 

N Y —Abrams v. State, 13 N Y S 2d 
30G. 

Pa—Deeb v. Ferri.s. 193 A. 75, 127 Pa. 
Super 489—Smithson v. Lowe, 51 
York Leg Rec. 85 

Tenn —Blakemore v Matthews, 285 
SW 667, 164 Tenn 334—Slatten v 
Mitchell. 124 SW.2d 310, 22 Tenn. 
App 547. 

Tex.—Bretzke v. Gode, Civ.App., 289 
SW. HI. 112, citing Corpus Juns. 
19 C J. p 959 note 44 
Burden of showiner change in na¬ 
ture of use from permissive to ad¬ 
verse is on the party alleging such 
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change—F. C. Ayres Mercantile Co. 

V Union Pac. R Co, C C A.Colo., 16 
F.2d 395. 

90 . Cal — San Luis Obispo County v. 

Hart. 15 P 2d 873. 127 Cal.App 

365 

Mass—Bartlett v The Roosevelt, 156 
NE 459. 258 Mass 494 
Pa—Mitchell v Bovard, 123 A. 588. 
279 Pa 50. 

Tenn —Blakemore v. Matthews. 285 
SW 567, 154 Tenn 334—Slatten v. 
Mitchell. 124 S W 2d 310, 22 Tenn. 
App 547 

91. Cal —San Luis Obispo County v 
Hart. 16 P 2d 873 127 Cal App 365 

Tex—Bretzke v Code. Tiv App, 289 
S HI, 112, citing Corpus Juris. 
19 CJ p 959 note 45 

92. Cal—L>ons v. Schwartz, App. 
104 T*2d 383 

K\ —Ross V Steele, 49 S W\2d 309. 
243 Ky 505 

NJ—Brill V Eastetn New Jersey 
Power Co , 168 A 461, HI N J Law 
224 

Pa—Hibberd v Greenstein, 107 A. 
28, 263 Pa 527 

Tex—Bretzke v Gode, Civ App, 289 
SW HI, 112, filing Corpus Juris. 
Wls—Ivieffer v Fox, 214 NW 441, 
193 Wis .361 
19 CJ p 959 note 46 

93. Tenn—Slatten v Mitchell, 124 S 
W 2d 310, 22 Tenn App 547. 

94. In Georgia, in addition to the 
other facts herein enumerated neoes- 
.sary to be show^n in order to prove an 
ea.sement by prescription, it is also 
essential that the party claiming the 
easement should show that the way 
did not exceed fifteen feet in width, 
that it had been kept open and in re¬ 
pair, and that it was the same fifteen 
feet originally appropriated —Dodson 

V Evans, 107 S.E. 59, 151 Ga 436— 
Massee-Felton Lumber Co v Weide- 
man, 6 S E.2d 243, 60 Ga App 730— 
Scarboro v. Edenfleld, 199 S E. 325, 
58 Ga App 619—Clark v Anderson, 
183 SE 852, 52 Ga App 500—Toln- 
berlin v. Barber. 101 SE 196, 24 Ga. 
App. 484—Hays v. Hays, 99 S E. 230, 
23 Ga App 689 

95. Mass.—Stefaniek v Fortona, 109 
N.E 878, 222 Mas.s. 83—Smith v. 
Porter, 10 Gray 66. 
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fense which would destroy the prima facie show¬ 
ing.®® On the other hand, where the servient own¬ 
er sets up the defense of bona fide purchaser and 
proves the purchase, payment for, and ownership of, 
the land, the burden then shifts to claimant to show 
that such owner had actual or constructive notice 
of the easement before the purchase.®'^ The law 
presumes that land belongs to the owner of the 
paper title.®® 

Presumptions arising out of user. The continuous 
user of an easement under a claim of right is pre¬ 
sumptive evidence of ownership thereof, as against 


anyone who does not show a superior right.®® 
While the contrary is true in some jurisdictions,^ 
sometimes by reason of statute,^ the general rule 
is that proof of an open, notorious, continuous and 
uninterrupted user for the prescriptive period, with¬ 
out evidence to explain how it began, raises a pre¬ 
sumption that it was adverse and under a claim of 
right,® or, as is sometimes stated, raises a pre¬ 
sumption of a grant,^ and casts on the owner of the 
servient tenement the burden of showing that the 
user was permissive or by virtue of some license, 
induljjence, or agreement, inconsistent with the 
right claimed.The facts to admit of such pre- 


96. Cal —Matthiessen v. Grand, 268 
P 675, 92 Cal App 504—Costello 
V Sharp. 223 P. 567. 65 Cal App. 
152 

X H —Gowen v. Swain, 10 A.2d 249i 
90 N IT 383 
Assessment of taxes 

IVliHre prescriptive right of way 
oa.sement Is claimed, burden of show¬ 
ing that taxes had been assessed on 
easement is on party contesting claim 
of adverse possession—lledcmejer 
V. Carroll, 68 P 2d 739, 21 Cal App 2d 
217—Silva V, Haron, 102 P. 952, 10 
Cal App 544. 

97. Ala—Johnston v. Harsh. 93 So 
451. 207 Ala 524 

98- Cal—Ileenan v Bevans, 196 P. 
802. 51 Cal App 277 

99. Ala—Brewer v. Avinger, 94 So. 
590, 208 Ala 411. 

1. Tenn —Blakemore v. Matthews, 
285 SW 567, 154 Tenn 334 

Private easement 

A user set up as the basis of a 
claim of a private easement is pre¬ 
sumed to be permissive rather than 
adverse 

Ala.—Birmingham Trust & Savings 
Co V. Mason, 130 So 559, 222 Ala. 
38 

N.C—Darr v. Carolina Aluminum 
Co. 3 SE2d 4.34, 215 NC 768— 
Perry v. White. 116 S E 84, 185 N. 
C. 79. 

2 . Iowa — Shimanek v. Chicago, M 
& St P U Co., 159 NW 237, 178 
Iowa 1187. 

19 C J. p 959 note 48 

3. U.S.—P. C. Ayres Merc anllle Co. 
v. Union Pac. R Co , C C A Colo , 
16 F2d 395 

Ark—Boullioun v Constantine, 54 S. 

W 2d 986, 186 Ark 625 
Cal.—Lemos v. Farmln, 17 P 2d 148, 
128 Cal. App. 195—I\ieifie Gas & 
Electric Co. v. Crockett Land & 
Cattle Co., 233 P. 370. 70 Cal App 
283—Wells V. Dias. 207 P 913. 57 
Cal App. 670. 

Conn.—Villany v. D’Amelio, 115 A 
428, 96 Conn 680 

Idaho —^Eagle Rock Corporation v. 


Idamont Hotel Co. 85 P.2d 242. 59 
Idaho 413—^Northwestern & Paciflo 
Hypotheekbank v Hobson. 80 P 2d 
703. 796. 59 Idaho 119. citing Cor- 
pns Jtuds—Morgan v. Vdy, 70 P 
2d 295. 299. 58 Idaho 670. citing 
OorpTU Juris—Bachman v Re\n- 
old.s Irr. Dist 55 P.2d 1314. 1319. 
56 Idaho 507, citing Corpns Juris 
—Ta\lor V O'Connell, 295 P 247, 
50 Idaho 259 citing Corpus Juris. 
Ill—Parker v Rosenberg, 148 NE 
260, 317 III. 511. 

Kv—Marrs v Ratliff, 128 S \V 2d 
604. 278 Ky. 164—Cox v Bla\d<s, 
54 SW.2d 622, 246 Ky 321—Barrv 

V Messmer. 262 SW 1100, 20.{ 

Kv. 702—Smith v. Oliver, 224 SW 
683. 189 Ky 214. 

Me—Burnham v Burnham 156 A. 
.823. 130 Me. 409 

Md —Metaxas v. J. R Jarrell & Co . 

164 A 232, 164 Md 180 
Mass—Fortier v. H P Hood & Sons. 
30 N E 2d 253—True v. Field, IbO 
N.E 428, 269 Mass. 524. 

Minn —Lustmann v Lustmann, 283 
NW 387. 204 Minn 228—Merru k 
v. Schleuder, 228 N V/ 755, 179 
Minn 228 

Mont—Stetson v. Toungquist, 248 
1'. 196. 76 Mont. 600. 

N Y —Pirman v. Confer, 7 N E 2d 
262, 273 N.Y 357, 111 A L.R 216. 
modifying 286 N.Y.S. 457, 247 App 
Div 839, and reargument denied 10 
NE2d 556, 274 N.Y. 570 motion 
granted 11 N E 2d 788, 275 NY 
624—Niesz v. Spencer, 211 N Y S. 
3. 213 App.Div 476. 

Tex —Foster v. Patton, Civ App., 104 
S ■\V.2d 944, error dismissed 
Va—Rives v. Gooch, 162 SE 184. 
157 Va 661—Totten v. Stuart, 129 
S E 217, 143 Va. 201—^Davis v 

Wilkinson. 126 S.E 700, 140 Va 
672 

WVa—Hall v. Backus, 114 SE 44 9, 
92 W Va 155—Staggers v Hines. 
104 SE 768, 87 WVa 6.5—Jltdierts 

V Ward, 102 SE 96. 85 WVa 47 4 
Wis—Shepard v Gilbert, 2 49 NW 

54, 212 Wis. 1—KiefCer v. Fox, 214 
N W 441, 193 Wis 361—Wegner v 
Gensrick, 213 N W 472, 193 Wis. 
212, correcting Welsner v. Jaeger, 
184 N.W. 1038, 176 Wis 281— 
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Sehroeder v. Moeley, 196 NW 
843. 182 Wis 484 
19 C J. p 959 note 51. 

4. Ill —Rush V Collins. 8 N E 2d 
659, 366 Ill 307. 

Ky—Rogers v Johnson, 82 S W 2d 
493. 259 Ky 377—Hodges v Word. 
66 SW2d 954, 247 Ky 169—Casey 

V Hensley. 53 S W 2d 698, 245 K\ 
308—Ross v Steele. 49 S W 2d 309, 
243 Ky 505—Bartley v FraneiSfO. 
288 SW. 679, 216 Ky 729—Nichol 

V Blackburn. 279 SW 977, 212 

Ky 589—Hatfield v Skinner, 273 
SW 432, 209 Ky 586—Snvder v 
Carroll. 262 SW 290, 203 Kv 320 

Mass—True v. Field, 169 NE 428, 
269 Mass. 524. 

Minn—Johnson v Hegland, 222 N 
W 272, 175 Minn 592 
Mo—Novinger v, Shoop, 201 SW 
64, transferred, see 172 SW 616. 
185 Mo App 526 

Nil—Hoban v Bucklin, 186 A 8, 88 
Nil 73. modifying 184 A 362. 88 
NH 73 

Okl—Johnson v. Whelan, 42 P 2d 
882. 171 Okl 243, 98 A L R 1096 
Va—Wade v. Moore, 124 SE 201. 
139 Va 765. 

19 C J p 959 note 61 [a]. 

Adverse and contiunous enjoyment 
of easement for statutory period 
raises legal presumption that right 
was properly acquired—Jenkins v 
McQuaid, 120 So 814, 153 Miss 185 

5. Cal —Pacific Gas & Electric Co 
V. Crockett Land & Cattle Co, 231 
P 370, 70 CaLApp 283—Rieioli v 
Lynch, 223 P 88, 66 Cal App 53 

Idaho —Eagle Rock Corporation v 
Idamont Hotel Co., 85 P.2d 242. 59 
Idaho 413 

Ky—Marrs v. Ratliff, 128 S W 2d 604, 
278 Ky. 164—Pasley v. Hainline, 
114 SW2d 472, 272 Ky 404—Rog¬ 
ers V. Johnson, 82 S W'2d 493, 259 
Ky 377—Hodges v. Word, 56 S.W 
2d 954, 247 Ky 169—^Whitaker v 
Million, 56 S.W 2d 643, 246 Ky. 839 
—Cox V. Blaydes, 54 S.W.2d 622, 
246 Ky 121—Casey v. Hensley, 53 
SW2d 698. 245 Ky 308—Ross v. 
Steele. 49 S W.2d 309, 243 Ky. 605 
—Bartley v. Francisco, 288 S W. 
679, 216 Ky. 729—Nichol v. Black- 
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sumption are not, however, presumed;® and the 
presumption itself is merely prima facie and may 
be rebutted.'^ The presumption docs not arise 
where the user is shown to be permissive in its in¬ 
ception,® or where it is not shown to have contin¬ 
ued for the prescriptive periodnor, in the absence 
of some decisive act indicating separate and ex¬ 
clusive use, does it arise where the user is not in¬ 


consistent with the rights of the owner,as, for 
instance, where the user is in connection with that 
of the owner or the public^^ or is claimed with re¬ 
spect to unoccupied, unincloscd, and unimproved 
lands,^2 use in such cases being presumed to be 
permissivci*^ and in suliordination to the owner’s 
title.The latter presumption is not conclusive, 
however, and may be rebutted.i® While there is 


burn, 279 SW 977. 212 Ky .S89— I 
Hatfield V Skinner. 273 S W 432. j 
209 Ky 586—Purcell v Brown, 
270 SW 819, 208 Ky. 234—Barry 

V Messmer, 262 SW 1109, 203 Ky 
702—Childers v flroves, 240 S W 
1057, 194 Ky 790—Daniel v Shav¬ 
er 212 SW 913, 184 Ky 674 

Md —Metaxa»? v J R .larrell & Co . 

164 A 232. 164 Md 180 
Mieh—Kntrleman v Citv of Kalama¬ 
zoo. 201 NW 880, 229 Mich 603 
Minn—Mtrritk v Sthleuder, 228 N 
W 7.55, 179 Minn 228 
Mo—Mer>l Realtv & Investment Co 

V Sehuniru her, 264 S W .168— 
Faulkner v Hook. 2.54 S W 48. 300 
Mo 135 

Mont —Oroshean v Dillmont Realty 
Co. 12 P2d 27.1. 92 Mont 227— 
Stetson V YounKQuist. 218 I’ 196. 
76 Mont 600 

NTT—Gowen v Swain, 10 A 2d 249, 
90 N H 383 

N T —Ncitional Silk Dvoitik Co v 
Grobart. 175 A 91. 117 N .1 Kq 156 
NY — 1‘irman \ Conf<T, 7 NR 2d 
262, 273 NY 357, 111 A L. H. 216, 
modifying: 286 N Y S 4 57, 247 App 
Div 839, and rearg^ument denied 10 
N K 2d 556, 274 N Y 570. motion 
granted 11 N R 2d 788. 275 N Y 624 
—Nie^sz V Spencer 211 NYS 3, 
213 App Div 4 76—Olofson v Mal- 
pede. 216 NYS 695 127 MiS( 

813 

Pa — Hoch V Levan, .32 Berks Co L .T 
209 

Tex—Foster v Patton. Civ App . 104 
S W 2d 944. error dismissed. 

Va—Rivts V Gooch. 162 SR 184, 
157 Va 661—Totten \ Stuart, 129 
SR 217, 143 Va 201—Davis v 
Wilkin.son. 125 SR 700, 140 Va. 
672. 

Wis—Wegner v Gensritk, 213 NW 
472, 193 Wis 212 correcting Weis- 
ner v Jaeger. 184 N W 1038, 175 
Wis 281 

19 C J p 960 note 57 
ITser nxider parol g-rant 

If It is shown that the user has 
been by virtue of a parol grant, the 
burden of showing that the use was 
permissive is on the owner of the 
servient tenement—Talbott v Thorn, 
16 SW 88. 91 Ky 417. 13 Ky L 401 

6. Ill —Rush V Collins, 8 N R 2d 

659. 366 Ill 307—Bontz v. Stear, 
121 N E 176, 285 Ill 699. 

7. Ill—Rush V Collins, 8 N K 2d 

659, 366 Ill 307 

Ky—Sn>der v Carroll, ^62 S W. 290, 

28 C.J.S—47 


203 Kv 320—Smith v Oliver, 224 
S W 683, 189 Ky 214 
Minn—lohnson v Ilegland, 222 NW 
272, 175 Minn .502 

N Y —Felberose Holding Corporation 

V New York Rapid Transit Corpo¬ 
ration. 279 NYS 645, 244 App Div. 
427 

Va—Wade v Moore, 124 SR 201, 
1.19 Va. 765 

Wis —Shepard v Gilbert, 249 N W. 

54. 212 Wis 1 
19 C .1 p 900 note 52 
Sufflciincy of evidence to rebut pro 
sumption see infra § 70. 

8. Cal—Heerian v Bevans, 196 P. 
802. 51 Cal App 277. 

Kv—Barnett v Toole, 69 S W 2d 
.378, 253 Ky 198—Hodges v Word. 
56 SW2d 954. 247 Ky 169—God- 
man V Jones, 202 SW 662, 180 Ky 
217 I 

Va—Grab.im v Thompson. 129 SR 
272, 143 Va 29 

Wis—Wei^sner v Jaeger, 184 N.W 
1038, 175 Wis 281, corrected on 

other grounds Wegner v Gensrlck, 
213 NW 472, 193 Wis 212 
19 CJ p 959 note 49. 

9. V.a—Graham v Thompson 129 
SR 272, 143 Va 29 

10. Cal—Matihiessen v Grand 268 
P 675, 92 Cal App 504 

Fla—T C Vereen & Sons v Houser, 
167 So 4.5, 123 Fla 641 
NY—I’lrman v Confer. 7 N R 2d 
262, 273 NY 357, 111 ALR 216, 
modit>ing 286 NYS 457. 247 App 
lUv 8.39. and reaigumint denied 10 
NR 2d 556, 274 NY 570, motion 
granted 11 N R 2d 788, 275 NY 
624. 

11. Colo —Horne \ Hopper, 211 P. 
665. 72 Colo 434 

N Y —Sewali v Fitz Gibbon, 251 N 

Y S 599, 233 App Div 70, reversed 
on other grounds 184 NR 126, 200 
N.Y 638. 

Tenn —Blakemore v Matthews, 285 
SW 667, 154 Tenn 33! 

“Common use negatives the idea of 
a presumption in favor of an in¬ 
dividual ’’ 

N.Y —Pirman v Confer, 7 N E 2d 
262. 265. 273 NY. 367, 111 ALR. 
216. modifying 286 NY'S 457, 247 
App Div 839, and re.argument de¬ 
nied 10 NR 2d 556, 274 NY 670, 
motion granted 11 N R 2d 788, 275 
N.Y. 624. 


Va—Reid v. Garnett. 43 S E. 182, 
183, 101 Va. 47. 

Owner’s exercise of right presumed 

Presumption is that owners’ use 
of land, in which owners of adjoining 
lot claimed prescriptive easement, 
was exercise of right —D’Orazio v 
Pashby, 150 A 70. 102 Vt. 4 80 

12. Ark—Br id well v. Arkansas 
Power & Light Co , 85 S W 2d 712, 
191 Ark 227 

Ill —Parker v Rosenberg, 148 N E 
269. 317 111 511 

Ky —Barnett v Toole, 69 S W 2d 378, 
253 Ky 198—Breeding v Bentley 
10 SW2d 842, 226 Ky 238—Flener 
V Lawrence, 220 S W 1041, 187 
I Ky 384 

YVis—Bassett v Soelle, 202 NW. 
164. 186 Wis. 53 

13. Ark —Bridwell v Arkansas 

Power & Light Co, 85 S W 2d 712, 
191 Ark 227—Boullioun v Con- 
siantme, 54 S W 2d 986, 186 Ark 
625 

Cal—Heenan v Bevans, 196 P 802, 
51 Cal App 277. 

Colo —Horne v Hopper, 211 P. 665, 
72 Colo 434 

Fla —J C Vereen & Sons v Houser, 
167 So 45, 123 Fla. 641 
Ill —Parker v Rosenberg. 148 N E. 
269. .417 111 511 

Tenn —Blakemore v Matthews, 285 
S W 567, 154 Tenn 334 
Wi.s—Bas.setl v Soelle, 202 NW 
164, 186 Wis 53 
Use originating in agreement 

Where use* of cartway on defend¬ 
ant’s land originated in agreement 
between defendant and his brother, 
there was an inference, if not a pre¬ 
sumption, that use of cartway by the 
brother and his son was not adverse 
to defendant, but by permission — 
Lustmann v Lustmann, 283 N W. 
387, 204 Minn 228 

14. N Y —Sebnng v. Fitzgerald, 264 
NYS 679, 142 Mi.sc 474 

Wash —Long v Leonard, 71 P 2d 
1. 191 Wash. 284 

15. Tex —Foster v Patton, Civ.App , 
104 S YV 2d 944, error dismissed. 

PaBBway over nnlnclosed woodlaad 
Claimant of passway over unin- 
closed w'oodland may prove that his 
use of It for prescriptive period was 
under claim of right and adverse to 
owner—Ross v Steele, 49 S W 2d 
309, 243 Ky 505—Flener v Lawrence, 
220 S.W 1041, 187 Ky 384. 
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a presumption that a use beginning by permission 
so continues,^® the presumption is rebuttable and 
there is no presumption that permission previously 
given continues to a subsequent grantee. 

Disability of oumcr of senncnt tenement. Ac¬ 
cording to some decisions the burden of proof is on 
a party who asserts an easement in another’s land 
by prescription to establish that the owners there¬ 
of were free from legal disability during the entire 
prescriptive period, and that they were persons 
against whom a prescriptive right could be acquired 
by adverse use,^® especially where it appears that 
during the period one of the owners was a married 
woman ,20 but in some cases the rule is qualified 
as being applicable only where the person against 
whom the prescription is claimed is not a party to 
the suit.21 On the other hand, the view is taken 
in a number of decisions that disability on the part 
of the servient owner to resist an adverse use of 
his land will not be presumed, and. if relied on as a 
defense to the claim of an easement by prescription, 
the burden is on him to establish the fact by a pre¬ 
ponderance of evidence.22 

Reservations A party seeking to establish an 
easement by implied reservation has the burden of 
proving the facts essential thereto.23 Under a stat¬ 
ute which provides that the word “heirs” or other 
technical words of inheritance shall not be neces¬ 
sary to convey an estate in fee simple, a reserva¬ 
tion IS presumed to be an appurtenance to the prop¬ 
erty which is reached over the granted land,24 and 
the burden is on one claiming that it is but a per¬ 
sonal right to prove it.25 

Ways of necessity. Where a way of necessity is 


shown to have once existed, the continuance of the 
necessity will be presumed until the contrary is 
shown.26 One claiming a way of necessity has the 
burden of proving the essential elements entitling 
him to such a way,27 including the necessity of the 
way,28 and that other ways leading to his property 
are not public highways.29 

b. Interruption, Abandonment, or Other Termi¬ 
nation 

The burden is on the party claiming a prescriptive 
easement to show that interruptions by the servient 
owner were not of such a character as to defeat his right. 
Ordinarily, abandonment or other termination of an 
easement must be proved by the party asserting it. 

Where there have been interruptions by the own¬ 
er of the servient estate in the use of an ease¬ 
ment, the burden is on the party claiming the ease¬ 
ment to show that they were consistent with the 
right claimed and not of such a character as to pre¬ 
vent his use of the easement from ripening into a 
prescriptive nght.®*^ Ordinarily, where the owner 
of the ser\ient estate relies on an abandonment or 
other termination of the easement as a defense to 
plaintiff’s claim, he has the burden of proving the 
defense 21 However, in Louisiana it has been held 
that, where the servient owner alleges a loss of the 
right by a prescription of nonusage, it is not incum¬ 
bent on him to establish the defense, but that the 
person claiming the easement must prove a user 
during the time necessary to prevent the establish¬ 
ment of such prescription.22 

§ 69. Admissibility of Evidence 

a. Tn general 

b. Easement by prescription 


16. Va—Pruitt v Shafer, 120 SE 
275, 137 Va 65S 

17. Mass—MacLieod Davis, 3 95 

N E 315 290 Mass 335. 

18 . Me—Burnham v Burnham, 156 
A 823. 130 Me. 409. 

19. Tex—West v Houston, Civ 
App, 163 SW 679 

19 C.J. p 961 note 70 

80. Tenn —Saunders v Simpson, 37 
SW 195, 97 Tenn 382 

21. Tex —Foster v Patton, Civ App , 
104 S W 2d 944, error dismissed. 

19 C J p 961 note 72 

22. Ind—Palmer v. W^right, 58 Ind. 
486 

19 C.J. p 961 note 73. 

23. Ind—Shandy v. Bell, 189 NE 
627, 207 Ind. 215. 

Mich—Bubser v. Rangruette. 257 
N.W. 846, 269 Mich 388 

Tex.—Scarborougrh v. Anderson Bros 
Const. Co, Civ.App, 90 S.W.2d 

306, error dismissed. 


Utah—Alcorn v Reading, 243 P 922. 
66 Utah 509 

24. Iowa—Osceola Presb Church v 
Harken, 168 N.W 692, 177 low’a 
195. 

19 CJ p 960 note 64. 

25. Iowa—Osceola Presb Church v. 
Harken, supra 

N Y —Weigold V Bates, 268 N Y.S 
696, 698, 144 Misc 395, citing Cor. 
pus Juris. 

26. Cal —Blum v Weston, 36 P 
778, 102 Cal. 362. 41 Am S R 188 

27. Md—Fox V Paul, 148 A 809, 
168 Md 379, 68 ADR 620 

Utah—Alcorn v Reading, 243 P. 922, 
66 Utah 509 

28. Cal —Beem v Reichman, 171 P 
972, 36 Cal App 268 

NY—Smith V. New York Cent R 
Co, 257 N.Y S 313, 236 App Div 
262 

29. N.Y.—Staples v. Cornwall, 94 N. 

YS 1009. 114 AppDlv 596, af¬ 

firmed 83 N.E 1132, 190 NY. 506. 

738 


30. Vt—D’Orazio v Pashby, 150 A 
70, 102 Vt 480—Plimpton v Con¬ 
verse, 42 Vt 712. 

31. Ill —Brunotte v. De Witt, 196 
N E 489, 360 Ill 518 

Ky —Ross V Steele, 49 S W 2d 309, 
243 Ky. 505 
19 C J. p 961 note 66. 

Acts performed and expense in. 
curxed by the owner of the servient 
estate in reliance on the abandon¬ 
ment must l>e shown -r—Davidson v. 
Ellis, 98 P 264, 9 Cal.App. 145 
Adverse possession of easement 
Burden of proving adverse posses¬ 
sion for prescriptive period of ease¬ 
ment is on owner of servient estate 
in action for damages for interfer¬ 
ence with easement —American 

Brass Co. v. Serra, 132 A 665, 104 
Conn. 139 

32. La.—De la Croix v. Nolan, 1 
Rob 821—Powers v. Foucher, 12 
Mart. 70. 
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c. Easement by implication 

d. Abandonment 

a. In Ckneral 

Any competent and relevant evidence la admissible 
to prove the existence, extent, and location of an ease¬ 
ment, but Irrelevant and immaterial evidence should be 
excluded. 

Any competent and rcle\ant evidence is admissi¬ 
ble to prove the existence or nonexistence of an 
casement,but irrelevant or immaterial evidence 
should be excluded.Where the language of the 
grant is ambiguous, parol evidence of the circum¬ 
stances under which it was made is admissible to 
show the intention of the parties.^® Such evidence 
IS inadmissible, however, where the language of the 
grant is unambiguous ^6 Parol evidence is admissi¬ 
ble to show the fact of plaintiff’s possession <)f the 
dominant estate,37 or to show the use of an ease¬ 
ment and all agreements in regard to the use 
of easements may be proved by parol unless it is 
shown that they were reduced to writing 39 The 
admissibility of parol evidence to prove the exist¬ 
ence of an easement by prescription or by imidica- 
lion IS considered in the succeeding subdivisions of 
this section. 

Extent, character, and location of easement. Ev¬ 
idence of the manner in which claimant made use 
of an easement is admissible to show the extent and 
character of the right.So evidence of the use of 
the way by persons other than the person claiming 


it is admissible to show the existence of the way 
and Its location but in the case of a prescriptive 
claimant the rule has not been applied as to acts and 
use of mere strangers for which he was not re- 
sponsible.‘*2 In an action, to enjoin the obstruction 
of a right of way through an alley to the public 
street by the owner of an interior lot bounding on 
the rear on the alley, a deed by the common gran¬ 
tor of plaintiff’s lot and the adjoining lot between it 
and the street, containing a similar reference to the 
alley, was admissible in evidence to show that the 
alley extended along both lots to the public street.^3 

b. Easement by Prescription 

Any competent and relevant evidence, Is admissible 
to prove or disprove an easement by prescription. 

The existence of an casement claimed by pre¬ 
scription may be established by parol evidence.^^ 
For the purp<jsc of proving adverse user the party 
claiming an easement by prescription may introduce 
evidence of his own acts or of parties in privity 
with him,^^ or evidence of a claim of right made 
by his predecessor in title or may show that third 
persons, when using the casement, asked permis¬ 
sion of him, and not of the owner of the servient 
tenement.'*'^ Where a party asserts a right to a way 
b> prescription and a continuous user for the pre¬ 
scriptive period, evidence of use by others living 
in the neighborhood insufficient to ripen into a pre¬ 
scriptive right as to them is admissible Decla¬ 
rations of a former owner of the servient estate,^® 


33. Ill —Trapp v Gordon, 7 N.E 2d 
S6‘). 3fi() Ill 102 

Deeds tonstitutmff linkf» in a pos¬ 
sible chain of title to an easement 
are admissible 

Gonn—Schroeder v Taylor, 3 34 A 
63, 104 Conn. r,96 

Ind—Liipnik v Ehalt, 132 NE 410, 
76 IndApp .390 

34ki Conn —Schroeder v. Taylor, 134 
A 63, 104 Conn. 596. 

35. Ind —Roush v Roush, 65 N E 
1017, 154 Ind 562 

19 C.J p 961 note 78 

36. Pa —Shepard v. \\ alson. 1 
Watl.s 3.5. 

19 CJ p 961 note 78 [a] (2), (3) 

37. La—Macheca v Ave^'no, 20 La 
Ann 339 

38. Mass —Blake v. Everett, 1 Al¬ 
len 248 

39. Ark—Vasaar v. Mitchell, 276 S. 
W 605, 169 Ark 792 

19 C.J p 961 note 81 
dO. Conn—Hamilton v Dennison. 15 
A 748, 56 Conn. 359, 1 L R A 287. 
N.Y.—Rexford v Marquis, 7 Lans. 
249 

Vt—Jenne v. Piper, 38 A. 147, 69 Vt 
497 

19 C.J p 963 note 10. 


41. Cal—^Krlpp v. Curtis, 11 P. 879. 
71 Cal 62 

I*a—M< Ferren v Mont Alto Iron 
Co. 76 Pa 180 
19 CJ. p 963 note 11. 

43. Mass—Smith v Lee, 14 Gray 
473. 478 

Utah —Bolton v Murphy, 127 P. 

3.15. 41 Utah 591 
19 CJ. p 963 note 12. 

43. N J —Imperial Realty Co v 
West Jersey & S R Co, 77 A 
1041, 78 N J Eq 110, reversed on 
other grounds 81 A 837, 79 N J Eq 

168. 

44. Tex —Heard v Bowen, Civ App , 
184 S W 234. 

19 C J p 961 note 77 fb] 

Oontinnoiis and apparent servitude 
claimed to have been acquired by 
prescription may be proved by parol. 
—Greco v Frigerlo, 3 La App 64 9 
Strict evidence mles inapplicable 
Where lonf? possession is relied on 
to establish right of claimant to 
easement, same strict rules of evi¬ 
dence are not required as where 
claim IS found on ordimary title — 
Rush V. Collins, 8 N.E 2d 659, 366 HI 
307. 


45. Mass —Deerfield v. Connecticut 
R Co. 11 NE 105. 144 Mass 325. 

Pa —Okeson v Patterson, 29 Pa, 22 

46. Me—Rollins v Blackden, 92 A. 

521, 112 Me 459, Ann Cas 1917A 

875 

19 CJ p 962 note 83 

Misrepresentations and inconsistent 
statements 

However, misrepresentations by 
claimant’s predecessor in title, and 
statements made by the latter incon¬ 
sistent with his testimony that the 
use was permissive, while admissible 
for the purpose of contradicting or 
impeaching his testimony, are not 
admissible for the purpose of divest¬ 
ing the servient owner of any right. 
—Rives V. Gooch, 162 S E. 184, 157 
Va 661 

47. N H —Smith v. Putnam, 62 N.H 
369 

19 C J. p 962 note 84 

48- Ky.—Cincinnati Southern R Co. 
V Slaughter. 104 SW 291. 126 Ky. 
492, 31 KyL 913. followed in Cin¬ 
cinnati, N. O & T R. Co V. 
Slaughter, 104 S.W 293, 31 KyL. 
894. 

Pa—Bennett v. Biddle, 24 A. 
738. 150 Pa. 420. 
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if made during his ownership/**^ and which tend to 
show the existence of the easement claimed,®^ are 
admissible against a subsequent owner. In deter¬ 
mining whether the use of a way has been adverse 
or permissive, evidence of the relationship of the 
parties is admissible/'*- as is also evidence of the ex¬ 
istence of other ways leading from the premises 
of claimant over the land of other persons to the 
public highway ^ ^ It is also permissible to show an 
agreement between defendant’s and plaintiff’s pred¬ 
ecessor in title in relation to the way and his use 
under the agreement.^^ Evidence that plaintiff had 
directed his tenants to use a lane in controversy is 
admissible as evidence of adverse user under claim 
of right 55 Where the evidence tends to prove an 
attempted dedication, which failed because of non- 
acceptance, it is admissible to show that the use 
thereafter by an abutting owner was in the exercise 
of an adverse right 5® On the other hand, w’here a 
right of way is claimed wholly by adverse user, a 
deed from claimant of the right of way to the own¬ 
er of the servient tenement, providing that the 
grantee shall permit the grantor to use the cross¬ 
ings then made on the lands conveyed, is not admis¬ 
sible in evidence to prove adverse use.57 Por the 
purpose of showing acquiescence by the owner of 
the servient tenement claimant may prove that the 
highway commissioners allowed him to perform his 
highway labor on the alleged way a year before the 
action was commenced 5^ Evidence of the inac¬ 
cessibility of the dominant estate to the highway is 
admissible in a proper case to show that the use 
was continuous.5^ 

Disproof. Where a prescriptive right to an ease¬ 
ment IS relied on, each of the elements essential to 
the creation of an easement by prescription is open 


to contradiction and liable to be disproved.®® Any 
competent and relevant evidence is admissible for 
such purpose,®^ but evidence which is incompetent, 
irrelevant, or immaterial should be excluded.®^ So 
admissions by plaintiff inconsistent with the right 
claimed are admissible against him.®^ Although 
there is authority directly to the contrary,®^ it has 
been held that acts and declarations of the former 
owner of the servient tenement,®® and of the own¬ 
er himself,®® arc evidence in the owner’s favor as 
well as against him to show his understanding of 
the claim It has been held rtiat, against one claim¬ 
ing a right of- way in a private alley by adverse 
user of himself and his predecessors in title, his 
grantor may testify that he never used the alley 
with a claim of right, but only by permission of its 
owner.®’' It has also been held competent for a rel¬ 
ative of claimant who is familiar with the location 
of a way in controversy to testify that he was never 
aware of any adverse claim of right to the use of 
the w'ay ®^ So, where a prescriptive right of way 
IS sought to be established by evidence of a beaten 
visible path made by those from whom the pres¬ 
ent owner derived title, this evidence may be ex¬ 
plained by proof that other people were in the hab¬ 
it of crossing the land not uniformly but generally 
in the same path.®® On the other hand, evidence is 
not admissible on the part of defendant to show a 
permissuc use by other persons not in privity with 
the present claim.int or his grantors,*^® and evi¬ 
dence of interruptions in the use of a way is inad¬ 
missible w^here it does not appear that the person 
causing the interruptions had any title to the servi¬ 
ent estate which has been transmitted to the pres¬ 
ent owner.'^i rule that the presumption of a 

lost grant may be rebutted by slight evidence does 


50. Mass—Noyes v. Morrill, 108 
Mass 39C j 

51- Mo —Downey v Sklebar, App, 
261 SW 697 

19 C J. p 962 note 87 

52. Me—Burnham v Burnham, 156 
A. 823, 130 M( 409 

53. Ma.ss—Hewins v. Smith, 11 
Mete 241 

54L Cal.—Myers v. Berven, 137 P 
260. 166 Cal 484 

55. N C.—Snowden v Bell, 80 S E 
888, 166 N C 208 

50. Mass —Bigelow Carpet Co v 
Wiggin, 95 N E 938. 209 Mass 

542. 

07. Conn—Hoyle v. New York & 
N. E R. Co, 22 A. 446, 60 Conn 
28. 

50. N.T.—Crounse v. Wemple, 29 
N.Y. 640. 


59. Me—Burnham v. Burnham, 156 
A 823. 130 Me. 409. 

ea Me—Kollins v. Blackdcn, 92 A 
521, 112 Me 459, AnnCas]9]7A 

875 

19 C J p 961 note 75 

61. Clrcmnstances gnrronnding he- 
gliu&ing of use 

When no instrument of grant for 
easement claimed can be produced, 
evidence of circumstances surrc>und- 
Ing beginning of use is admissible 
—True V Field, 169 N.E. 428, 269 
Ma.ss. 524 

Subseanent permissive nse 

Evidence of permissive use after 
expiration of period necessary to 
create title by prescription is ad- 
mifc,.sible in suit to establish exist¬ 
ence of easement to use of spring 
water—True v. Field, supra. 

62. Me —Burnham v. Burnham, 166 
A 823, 130 Me. 409. 

740 


63. Mo—Turner v. Williams, 76 
Mo 617 

19 C J p 962 note 95. 

64. Mass.—Blake v. Everett, 1 Al¬ 
len 248 

19 C J. p 962 note 96 

65. Vt —Dodge v Stacy, 39 Vt 558 
19 C J p 962 note 97 

66t Conn —Sears v. Hayt, 37 Conn. 
406 

19 C J p 962 note 98 

67. Md —Vandegrift v. Burke, 56 
A 602, 98 Md 230 
19 C J p 962 note 99 

06. Mass —Rotch's Wharf Co. v. 
Judd. 108 Mass. 224. 

69. Mass —Pope v. Devereux, 5 
Gray 409. 

70. Me —Meintire v. Talbot, 62 
Me. 312. 

71. Me.—Meintire v. Talbot, supra. 
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not mean that evidence is admissible to show that 
no grant was madeJ2 

c. Easement by Implication 

Any competent and relevant evidence, including In a 
proper case parol evidence, is admissible to prove an 
easement by implication. 

The existence of an easement by implication may 
be shown by parol evidence.'^^ ^ pjan showing the 
positions of the different tracts of land and the 
highway is competent evidence in determining 
whether a right of way exists by necessity.'^^ On 
an issue as to whether a way is one of necessity, 
evidence is admissible to show that the property 
may be made £is accessible to a public highway by 
the expenditure of a reasonable amount of money 
as It IS by the use of the alleged way Evidence 
f)f the purchase of other land by the owner of a 
way of necessity, over which he might have access 
to the public highway, is admissible to show that 
his right to the way has ceased to exist 76 ]»aroI 
evidence to show a way of necessity not conveyed 
by deed may be rebutted by parol evidence of the 
actual agreement of the parties 77 

Grant implied from sale ivith referenee to plat. 
Where, in a suit to quiet title to a right of way over 
a strip through the center of a block, the legal title 
to wdiich was in defendant, plaintiff claimed that 
the right of way was based on the act of the gran¬ 
tor of defendant in platting the block into lots with 
an alleyway through the center thereof, and con¬ 
veying the lots with reference to the alleyway, ev¬ 
idence of the acts of the grantor with reference to 
buildings on the lots, gates opening on the alley- 
way, and statements to intending purchasers of lots 
was admissiblc.78 


d. Abandonment 

An intention to abandon an easement may be proved 
by evidence of indicative acts. 

The intention to abandon an easement may be 
proved by an infinite variety of acts 79 Abandon¬ 
ment of an easement may be shown by declara¬ 
tions,^^ or by acts done by the owner of the domi¬ 
nant tenement clearly indicating an intention to 
abandon So declarations of a former owner of 
the dominant estate made during his ownership are 
admissible to show an abandonment of the casc- 
ment .^2 Where an abandonment of an easement by 
the predecessor in title of the person claiming it is 
relied on, it is competent for the predecessor to tes¬ 
tify as to his intent in doing the acts which are re¬ 
lied on as showing an abandonment.*"* Where 
a third person interested in a servient estate has 
acted on an abandonment of an easement, and in 
regard to him it w^ould operate unjustly if the ex¬ 
ercise of the easement should be resumed in favor 
of the dominant estate, added force is given to a 
claim of abandonment.*^ Where a right of way is 
based on a grant, evidence of work done on such 
way IS admissible as showing no abandonment *5 

Lapse of time and nnnuser are competent evi¬ 
dence on the issue of abandonment, especially when 
offered in connection wnth other acts evidencing an 
intention to abandon 

§70. Weight and Sufficiency of Evidence 

a. In general 

b. To establish easement by prescription 

c. To establish easement by implication 

d. To establish abandonment or extin¬ 

guishment 


72. NY—Klin Co v Now Yoik 

Rapid Transit Corporation, 3 N 
K2d 516, 271 NY 376, revors- 

inif 287 NYS 153, 247 App Div 
764. 

73. La—Rozior v Maf?innis, 12 La 
Ann. 108 

19 CJ. p 961 note 77 

74. Mass—Chase v. Perry, 132 

Mass .582. 

76. N Y.—Staples v. Cornwall, 99 
N.Y.S 1009, 114 AppDiv 596, af¬ 
firmed 83 N.E 1132, 190 NY 506. 

76. Ga—Russell v Napier, 9 S E. 
746. 82 Ga 770 

77. Ky —Golden v Rupard. 80 S. 
W 162, 25 KyL 2125 

Implied grant or reservation of 
way of nece.ssity may be rebutted 
by parol proof showing the con¬ 
trary. 

Ark.—Vassar v. Mitchell, 276 S W 
606, 169 Ark. 792. 


K> —Lelius V BosUin, 7*1 S W 609. 
107 Ky 98. 52 SW 95b. Jl Kv L 
411 706. 92 Am S R 321. 47 LRA 
79 

78. Cal—Mjers \. Kenyon, 93 P 
88S. 7 Cal App 112 

79. NY — Whili* V Manhattan R 
Co, 31 NE S87, 139 NY 19, re¬ 
versing 18 NYS 396 
Considieration paid for dominant 

estate is, however, immaterial on an 
Issue of abandonment of a way ap¬ 
purtenant thereto —Schroeder v. 
Taylor, 3 34 A 63, 104 Conn 596 
80- Pa —Fidler v Rehmeyer, 34 Pa 
Super 275 

81. N Y.—Conabeer v. New York 
Cent & H R R Co. 61 N E 402, 
166 NY. 474, affirming 32 N Y'.S. 
6, 84 Hun 34 

19 C J p 963 note 16 

82. Mass—King v. Murphy, 4 N.E. 

566, 140 Mass. 254. | 
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R 1 —Faulkner v Rocket, 80 A. 380, 
33 RI 152 

83. Mass—Butterfield v Reed, 35 
NE 1128, 160 Mass 361 

84. NY—White v Manhattan R 
Co, 34 NE 887, 139 NY. 19, re¬ 
versing 18 NYS 396 

85. Minn —Bruns v. Willems, 172 

NW. 772, 142 Minn 473 

86 . Conn—Miller v State. 183 A 
17. 121 Conn 43 

Ky —Mammoth Cave Nat Park 
Ass'n V State Highway Commis¬ 
sion, X8 S W 2d 931. 261 Kv 769 
Nn—Harry E McHugh, Inc, v 
Haley. 237 NW 835. 6] N D 359. 
As interpretative of other acts 

Evidence of nonuser may be ad¬ 
missible as interpretat/ve of acts 
which in themselves might consti¬ 
tute an extinguishment of the right. 
—Tichman v. Straf&n, 173 A. 78, 64 
R.I 366. 
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a. In a«neral 

The evidence to establish or show the existence of an 
easement must be clear and satisfactory. 

The evidence to establish or show the existence 
of an easement must be clear and satisfactory.^^ If 
the proof of an easement is left in doubt the party 
asserting the easement must fail.** A preponder¬ 
ance of evidence while necessary is sufficient.** 
Where an easement is claimed by virtue of an 
express grant, the rights of the parties must be as¬ 
certained from the deed itself,** subject, however, 
to the rules stated supra in § 69 a as to the admis¬ 
sibility of parol evidence. Proof that the owner of 
land over which another has a right of w’ay did not 
object when the owmer of the way used a different 
route from the one to which he was entitled is not 
sufficient to establish an agreement to substitute the 


route used for the other nor does the fact that 
a claimant ceases to use a way in which he is not 
shown to have an easement, and is then permitted to 
use a different route, amount to a surrender of one 
easement in consideration of the granting of an 
easement in the new route *- A judgment for 
plaintiff in an action for disturbing a right of way, 
is, how'ever, sufficient evidence of the existence of 
his right to the way at the time the judgment was 
rendered.** In the notes reference is made to cases 
in which the court considered the sufficiency of ev¬ 
idence to show the existence or establishment of an 
casement,*4 its purpose,*^ location and extent ;** 
that It w^as appurtenant ;*'^ that purchasers of the 
servient tenement had knowledge or notice there¬ 
of,** that It was obtained through mistake, fraud, 
or incapacity of the grantor;** and numerous oth- 


87. Minn —Naporra v Wfckwerth, 
22f. NW 569, 178 Minn 203, 65 

AL. R 124 

RI—Tofft \ Rejnolds, 113 A 787. 
789. 43 R I 5J8, citing: Corpus Ju¬ 
ris. 

19 CJ p 963 note 22 

S8. R I — Tofft V Rc> nolds. supra 
19 CJ p 96J note 23 

88. Mass —Bigelow Carpet Co v 

Wiggin, 95 N E 938, 209 Mass 

542 

90. Conn —Botsford v. Wallace, 37 
A. 902 69 Conn 263 

NY—Voorhee.s v Burchard. 6 Bans 
176 

19 CJ p 963 notes 26, 27. 

91. Me—Tabbutt v Grant, 47 A 
899, 94 Me All 

9®. Minn—Johnson v Olson, 248 
NW 790. 189 Minn. 183 

93. Pa—Wis«^ltr v Hersbej, 23 
Pa 333 

19 C J p 963 note 25 

94. Evidence suffleient 

(1) To show (astnunl geneiall> 
Conn—t\iscio \ Mtughi, 172 A. 919, 

118 Conn 4 ’,6 

Iowa—Pelihaher v Swiler, 212 N 
W 417, 202 Iowa 1133 
Ky-—Hoppii A Beddow. 141 S W 2d 
278, 283 K\ 337 

Mass—Duhinsk> \ Cania, 158 NE 
321. 261 Mass 47 

Tex—Leonard \ liogers. Civ App , 
281 SW 226 

WVa—Faulkner v Thorn, 200 SE 
681, 120 W Va. 575 

(2) To show easement hy agree¬ 
ment. grant, or reservation 

Iowa—Ellsworth v. Martin. 225 N 

W. 417. 208 Iowa 169—Molene v 
Tanse>, 213 N.W 759, 203 Iowa 
992—Lembke v. Lamhke, 194 N 
W. 367. 196 Iowa 136. 

Ky—Pasley v. Halnline, 114 S W 
2d 472. 272 Ky 404. 

La —Ronaldson v. Vicknair, App, 
185 So. 52. I 


, Mass —O Shea v Mark E Kelb \ 
Co, 173 NE 508. 273 Mass 161 
—Mahon v Tully, 139 NE 797 
245 Mass 571 

M<» —Power v Dean, 86 S W 1100 
112 ivro App 288 

N Y —l*alnier v Palmer, 44 N E 
966. 150 NY 130. 55 Am S R 65 J 
reversing 24 NYS 613, 71 Ilun 

30. 

Utah—Brown v Christopher, 247 P 
503 67 Utah 278. 

Va—Carpi nter v Stapleton. 192 S 
E 792. 169 Va. 22—Butkles-Irv im 
Coal Co V Kennedy Coal Corpo¬ 
ration. 114 SE 233, 134 Va 1 
19 CJ. p 964 note 29 [a]. 

(3) To show that easement was 
not granted 

A?k—Vassar v Mitchell, 276 SW 
605, 169 Ark 792 

N Y —Scrum v Davis, 2.51 NYS 
746, 141 Misc. 46, affirmed 257 

NYS 899. 2.35 App Div 870 

Evidence iusuffleieut 

(1) To show* easement generally 

Cal —Rogelmair v. City of Los An¬ 
geles, 29 P 2d 880, 137 Cal App 

125 

Ga—Roger.s v Wilson. 156 SE 
817, 171 Ga 802—Raines v Petty, 
152 SE 44. 170 Ga 53. 

La—Ezernack v Ezernack, 137 So 
626, 18 La App 56 

N C —Craver v. Durham Hotel Cor¬ 
poration. Ill SE 5.33, 183 NC 

317 

Pa—Be*cker v. Kittenhouse, 147 A 
51, 297 I’a 317—Gray v Urquhart, 
56 Montg Co 357—Smithson v 

Lowe, 51 York Leg.Rec 85. 

(2) To show easement by agree¬ 
ment, grant, or reservation. 

low'a—Ott V Freese, 197 N.W 472, 
107 Iowa 528 

Mo—Kuhlman v. Stewart, 221 SW 

31. 282 Mo. 108 

N Y —In re West 229th St in City i 
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. of New York. 238 NYS 212, 135 
Misc 710 

19 CJ p 964 notes 28 [b]-29 [h] 

95. Evidence enffleient to sustain 
iinding that put pose of reservation 
of rights in strip of land w-^as for 
benefit of whale fishing industry and 
not for fishing industry in general 
—Makepeace Bros v Town of Barn¬ 
stable, 198 NE. 922, 292 Mass. 518 

96. Evidence eufllcient 

(1) To show oi sustain finding: 
as to location of right of wa> 

Mich—Ingemanson v Thorson, 225 

NW 492. 247 Mich 44. 

V»i—Carpenter v Stapleton, 192 S 
E 792 169 Va 22 

(2) To .support finding that gran¬ 
tee had right to u.se land designated 
m deed as proposed street «*xtension 
to w'idth of 50 feet along line of 
property conveyed —Bucklev v 
Maxson, 181 A 922. 120 Conn 511 

97. Evidence snlllclent 

Ind—Wilson v Glascock, 126 NE 
2.31, 74 Ind App 255. 

98. Evidence Bufllcient 

Cal—Taylor v Ballard, 182 P. 464, 
41 Cal App 232 

N D —Harry E. McHugh, Inc, v 
Haley, 237 NW 835, 61 N D 359 
Evidence Insnlllcient 
Ark—Williams v Hulse, 43 S W 2d 
723. 184 Ark 855 

Iowa—Ott V Freese, 197 NW 472. 
197 Iowa 528 

99. Evidence sufficient to show that 
the signature of plaintiff's grantor 
to an instrument conveying passway 
to defendant’s predecessor In title 
was genuine and not forged —Riddle 
V. Jones. 231 S W. 503, 191 Ky. 7B^. 
Evidence insufficient 

(1) To show undue influence in 
obtaining an easement.—Riddle v. 
Jones. 231 S W. 603. 191 Ky. 763. 

(2) To warrant cancellation or 
setting aside of easement deed on 
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er matters.^ 

b. To Establish Easement by Prescription 

(1) In g^eneral 

(2) Use as adverse or under claim of 

right 

(1) In General 

To prove a prescriptive right to an easement, all the 
elements of prescriptive use must generally be estab¬ 
lished by clear, convincing, and satisfactory evidence. 

In order to prove a prescriptive right to an ease¬ 
ment, all the elements of prescriptive use must be 
generally established by clear, convincing, and sat¬ 
isfactory evidcnce.2 In the absence of contrary 
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evidence, however, the presumption of grant or use 
under a claim of right arising from long continued 
use, see supra § 68 a, may be sufficient to establish 
a prescriptive right.2 It is unnecessary to give di¬ 
rect evidence of the actual use of an easement dur¬ 
ing every year of the period necessary to establish 
a prescriptive title, if the circumstances are such as 
to satisfy the jury that the use was continuous.^ 
The theory of a lost grant is not displaced merely 
by proving the existence of an actual deed which is 
inefFectiial to grant or transfer the easement.® In 
the notes reference is made to cases in which the 
court has considered the sufficiency of evidence to 
show that an easement has been acquired by pre¬ 
scription® or that an easement has been acquired or 


grround of fraud, mutual mistake, 
or incapacity of grantor 
Ky.—Kentucky & West Virginia 
Power Co v. Leslie, 270 SW 757. 
208 Ky 246 

Mich—Power.*? v Indiana & Michi¬ 
gan Electric Co. 233 NW 424. 
252 Mich 585 

1. ISvideiLce snilicient 

Cal —Orange Cove Water Co v 
Sampson, 248 P 526, 78 Cal App 
334—Kastman v Piper, 229 P 
1002. 68 Cal App 554 
III —Fossum V. Stark, 134 N.E. 12, 
302 Ill. 99 

fnd—Friend v. Lafayette Joint 
Stotk Lund Bank of Lafa>ette, 
13 NE2d 213, 213 Ind 408 
Mass —O'Shea v Mark E Kelley 
Co, 173 NE 508, 273 Mass 164 
—Brooks V. West Boston Gas Co . 
157 NE 362, 260 Mass 407 
Mi<h—Schumaat v Mellies, 203 N 
W 990. 231 Mich 277. 

Mo—Meyers v. Ustick, 243 S W. 833 
W Va—Dukinson v Hand, 136 S.E. 
42. 102 AVVa 674 

19 CJ p 963 note 27 [a], p 964 note 

29 la] (2) 

Evidence insnUlcient 

Cal —Coffin v Odd Fellow Hall 
Ass’n of Modesto, 71 P.2d 266, 9 
Cal 2d 521 

Mich—Page v Slager, 232 NW 189, 
251 Mich. 474 

Minn—Ltuthold v John A. Stees 
Co, 169 N.W 709, 141 Minn 213 
Mo—Meyers v Ustitk, 243 S W. 
833. 

Va—Carpenter v Stapleton, 192 S 
E 792. 169 Va 22 
19 C.J. p 964 note 28 [b] (2). 

2. Cal —Heenan v. Bevans, 196 P 
802. 51 Cal App 277 

Ill—Parker v Kot-enberg, 148 N.E 
269, 317 Ill 511 

Utah—Jensen v Gerrard, 39 P.2d 
1070, 86 Utah 481 

Wash.—Downie v City of Renton, 
298 P». 464, 162 Wash. 181, re¬ 

versed on other grounds 9 P.2d 
372. 167 Wash 374 

W Va.—Beckley Nat. Exchange Bank 


V. Lilly, 182 S E. 767. 116 W Va 
608, 102 ALK 462—Perdue v 

Ballengee. 105 SE 767, 87 W Va 
618. 

19 C J p 904 note 33. 

Balance of probabilitlea 

N" H—Gowen v Swam, 10 A.2d 249, 
90 NII 383 

Greater weight of evidence 

Ill —Hush V Collins, 8 N E 2d 659. 
366 Ill. 307 

Extent of user 

Evidence must establish extent of 

adverse use for nec< ssary' period — 

Onstott v Airdale Ranch & Cattle 

Co. 260 NW. 556, 129 Neb 54 

3. Cal—Lemos v. Farnnii, 17 P 2d 

148, 128 Cal App 195—Wells v 

Dais, 207 P 91 1, 57 Cal App 670 

N H—Gowen v. Swam, 10 A 2d 249, 
90 N11 383 

4. Mass—Bodflsh v. Bodffsh, 105 
Mass 317 

19 C J p 9(»5 note 43 

5. Mass—Bu< ella v. Agrippino, 154 
NE 79, 257 Mass 483 

6. Easement by prescription shown 

Ala—Moody v Town of Weluinpku, 
106 So 400. 214 Ala 64 

Ark—Bond v Stanton 31 S W 2d 
409, 182 Ark 289—School Di.st 
No 32 V Imboden, 300 S W' 418, 
175 Ark 1170 

Cal —Crc>.ssclt v Souza, 45 P 2d 970 
3 Cal 2d 721—Raphael v Moires. 
21 P2d 951. 218 Cal 17^—Ward 
v. City of Monrovia, App, 100 P 
2d 836—O’Neil v. Edwards. 272 
P 1099. 95 Cal App 52.1—Costello 
V Sharp, 223 1* 567. 65 Cal App 

152 — Ricioli V Lynch, 223 P 88, 
65 Cal App 53—Rowe \ Wursler, 
194 P 725. 50 Cal App 196 

Conn—Poliner v Fazzino, 135 A 
289. 105 Conn 350 

Ga.—Carter v Dlclurson. App, 11 
SE.2d 414—Scarboro v Edenfleld, 
199 SE 325. 58 Ga App 619— 

Cook V. Wimpey, 195 S E 325, 67 
Ga App 338. 

Ill —Hush V Collins. 8 N E 2d 669, 
366 111 307. 


Ind —Switzer v Armantrout, 19 N 
E 2d 858, 106 Ind App 468 
Iowa—Thompson v Schappert, 294 
NAV. 580—Stovern v Stovern, 
201 NW 5. 198 Iowa 1327 
Ky—Hodges v Word. 56 S W 2d 
954, 247 Ky' 169—Casey v Hen¬ 
sley, 53 SW.2d 698, 245 Ky. 308 
—Story V. Allen. 298 SW 712, 
221 Ky 195—Hendrickson v 
Cruse, 298 S 710, 221 Ky 190 
—Bartley v Francisco 288 S W- 
679. 216 Ky 729—Bridwell v. 

Beerman, 227 SW 165, 190 Ky. 
227—Carter v Shrout, 215 S W. 
808, 185 Ky 729 

Mass —Lawrence v Houghton, 6 N. 
E 2d 437, 296 Mass 407—Abbott 
V Mars, 177 NE 829, 277 Mass. 
122 

Mich—St Cecelia Soc v. Universal 
Car & Service Co, 182 N W 161, 
21.1 Mlth 569 

Minn —Lenzmoier v Ess, 270 N W. 
077, 199 Minn 10—Schmidt v. 

Koecher. 265 N AV 347, 196 Minn 
178—Merrick v Sthleuder. 228 N. 
W’ 75.3 179 Minn 228—Slapf v. 

Wobbiock 214 NW 49, 171 Minn 
358—Sorkil v Strom, 194 N W. 
333, 156 Minn 155 

Mo —Downey v. Sklebar, App, 261 
S W 697 

Mont —Ferguson v Standley, 300 P. 
245, 89 Mont. 489. 

NH—Jean v Arseneault, 153 A- 
819, 85 N H 72—Salmini'ii v Ja¬ 
cobson. 140 A. 162, 83 N H 219 
NJ—National Silk Dyeing Co v. 

Grobart, 175 A. 91, 117 N J Eq 166. 
Ohio —Petersen v New York Cent. 
R. Co. 182 NE 602 4.3 Ohio App. 
398—Jackson v Bohlender, 5 Ohio 
N.P.,N.S, 305. 

Pa—Tirgon v Matcrn. 164 A 76. 
107 Pa Super 549 

Tex—Murff v Dretl»en, Civ App . 127 
S AV 2d 577, error dismis.sed, judg¬ 
ment correct—Slanglin v Loving, 
Civ App, 116 S AV 2d 798, error dis¬ 
missed— Foslc r \ Patton, Civ. 
App., 104 SW.2d 944. error dis¬ 
missed. 
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trar 3 % the circumstance that a road at the incep¬ 
tion of Its use led only to the premises of the per¬ 
son using it is sufficient to prove his use under a 
claim of right.20 Qn the other hand, the fact that 
a concrete approach was constructed on the land of 
adjoining landowners is insufficient of itself to 
prove an adverse claim to a common driveway .21 
and where the use of a way was with the permis¬ 
sion of the owner, the fact that the parties who 
used it did a little work on the way so as to render 
it passable docs not tend to show an assertion of an 
adverse right to the way .22 in the absence of evi¬ 
dence of identification, a copy of old field notes in¬ 
dicating the existence of a highway furnishes no 
proof of adverse claim as to present highway.23 

Interruption or control by oiuncr; gates. Where 
the use of a right of way is interrupted or con¬ 
trolled by the owner of the land, as a matter of 
right, this constitutes evidence that the use was 
permissive only.24 So the fact that the landowner 
has changed the location of a w^ay claimed hy pre¬ 
scription will in general tend to show that the use 
thereof was merely permissive,25 especially where 
in addition thereto he maintains gates across the 
way 26 It has no such effect, however, where the 


change is of a slight or unsubstantial nature,27 or 
IS objected to,2* or where the change is made by the 
mutual consent of the parties.29 While the mainte¬ 
nance of gates at the termini of a way is an evi-* 
dential circumstance tending to show that the use 
was permissive and not adverse,2® it is not conclu¬ 
sive ;3i and under the circumstances of the partic¬ 
ular case,22 as, for instance, where the way was 
used by those claiming the right to do so whenever 
they chose,23 it may be of little value in this re¬ 
spect. However, it has been held that the conduct 
of the owner in placing gates in a fence when he 
enclosed the land over which the passway existed 
tended to show knowledge on his part of a use of 
the passway and a recognition of the right of those 
who so used it and the continued enjoyment there- 
of.24 

Uninterrupted use for prescriptive period. As is 
slated supra § 6tS, proof of an open, continuous, and 
uninterrupted use for the prescriptive period, with¬ 
out evidence to explain how it began, raises a pre¬ 
sumption that It was adverse and under a claim of 
right, and in such a case very slight evidence will 
be sufficient to show that it was enjoyed under a 
claim of right The presumption is stronger 


Wash.—Hug^hes v. Boyer, 104 P.2d 
760 

FadULure to protest 

Father’s failure to protest against 
son's use of w'ay, or to show clearly 
his consent, was evidence of acqui¬ 
escence in adverse use —Burnham v. 
Burnham, 156 A. 823. 130 Me. 409. 
Secognition by former owner 

Evidence held to show that some 
twenty-two >€^ars liefore litigation 
regarding right to uf^e passway over 
farm the then owner conceded de¬ 
fendant’s right to use it.—Whitaker 
V. Million. 66 S W 2d 543, 246 Ky. 
839 

ao. WVa—Hall v Backus, 114 S E. 
449, 92 WVa 155. 

ai. NT—First Baptist Church and 
Society of Norwich v Lctson, 258 
N.y.S 4^3, 144 Misc 286 

aa. Or— A. C Bohrnstedt Co. v. 

Scharen, 119 P 337, 60 Or. 349 
19 C.J p 965 note 50. 

as. low^a.—Slack v Herrick, 283 N 
W 904, 226 Iowa 336 

34. Ky —Childers v. Groves, 240 S 
W. 1057, 194 Ky. 790—Cahill v 
Mangold, 151 S W. 373, 151 Ky. 
156 

ITotlce that property was private 

The fact that the owner main¬ 
tained notices that the land was 
private property has a strong tend¬ 
ency to negative any presumption 
that the use of it was adverse to the 
owner and under a communicated 


claim of right—Tarpey v Veith, 134 
P .367, 22 Cal App 289 
Sefusal of alterations or repairs 
"Consistent refusal to permit a 
claimant of an easement in a light 
of way to construct, repair, oi alter 
a traveled road, and persistent main¬ 
tenance of gates across the wa>, 
which are always kept locked by the 
owner, is persuasive evidence of 
mere permissive use."—Matthiessen 
V Grand, 2fa8 P 675, 678, 92 Cal App 
504 

Ohjeotion to improper use of a 

pass way is not, however, sufficient 
to show a permissive use where the 
right to the passway is not ques¬ 
tioned — Bordes v. Leece, 201 S W 
4, 179 Ky. 655 
Interruption not shown 
Conn —Deregibus v Sllberman Fur¬ 
niture Co. 186 A. 553, 121 Conn 
633, 105 AL.R 1183 
25. Ky —Hendrickson v. Cruse, 298 
S W 710, 221 Ky. 190—Snyder v. 
Carroll. 263 S W. 290, 203 Ky. 320 
19 CJ p 965 note 44 
as. N C —Ingraham v. Plough, 46 N. 
C 39 

27. Wash.—Ltong v. Leonard, 71 P. 

2d 1, 191 Wash. 284. 

&oad in substantially same place 
If owner of land, by filling up a 
roadbed or placing his fence in it, 
forced persons traveling the road to 
make another way on its bank or 
to deviate, he cannot rely on such 
circumstances to defeat prescriptive 

746 


right to an easement. If the road is 
substantially where it has been dur¬ 
ing the .statutory period necessaiy 
to create tule—Flener v Lawrence, 
220 S W 1041, 187 Ky 384 

28. Ky—Flener v Lawrence, supra 

29. Ky—Bryant v Penn. 133 S W 2d 
521, 280, Ky 428—Bordes v Leecf*. 
201 S W 4, 179 Ky 655 

19 C.J p 965 note 45 

30. Cal —Matthiessen v. Grand, 268 

P 675, 92 Cal App 504—Hcenan 

v Bevans. 196 P. 802, 51 Cal App 
277 

Ky—Hendrickson v Cruse. 298 S W. 
710, 221 Ky. 190—Snyder v Carroll, 
262 S W, 290, 203 Ky. 320—Childers 
v Groves, 240 S W. 1057, 194 Ky 
790 

19 C.J p 965 note 47 

31. Cal —Wells v. Dias, 207 P. 913, 
67 Cal.App 670 

Ky—Bryant v. Penn, 133 S.W 2d 
621, 280 Ky 428—Casey v Hensley, 
53 SW2d 698, 246 Ky. 308. 

32. Va.—Davis v. Wilkinson, 125 S 
E 700, 140 Va. 672 

Wash—Lund v. Johnson. 298 P 702. 
162 Wash. 526. 

33. Pa—Demuth v. Amweg, 90 Pa 
181. 

34. Ky—Smith v. Pennington, 91 S 
W. 730, 122 Ky. 366, 28 Ky L 1282. 
8 L R.A .N S.. 149. 

85. Ky.—Pasley v. Hainllne, 114 S. 
W.2d 472. 272 Ky. 404—Cox v 

Blaydes, 54 S.W 2d 622, 246 Ky 
121—Childers v. Groves, 240 S.W. 
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where the casement is claimed over land that is 
cleared and inclosed than where it is over unin- 
closed land,36 and hence in the latter case a stronjjer 
showing of claim of right is required.**^ In order 
to overcome the presumption, the owner of the servi¬ 
ent tenement must show by satisfactory evidence 
that such use was permissive,3* or without his 
knowledge,33 or that objections were made by him 
to the user under circumstances that will rebut the 
presumption.^® While he may rebut the presump¬ 
tion by contradicting or explaining the facts upon 
which it rests, he cannot overcome it by proof in 
denial of a grant and neither friendship nor 
close social relations of the owner and initial user 
can be effective for such purpose.^3 Less evidence 
IS necessary, however, than was formerly re¬ 
quired ;^3 and It has been broadly stated that the 
presumption will be overcome by any facts or cir¬ 
cumstances showing that it would be inequitable and 
unjust to enforce it strictly.^^ 


c. To Establish Easement by ImplicatioB 

An easement by implication, as, for exampie, a way 
of necessity, can be estabiished oniy by ciear and con¬ 
vincing evidence. 

An easement by implication can be established 
only by clear proof.^® So, where a way of neces¬ 
sity is claimed, the evidence must be clear and con¬ 
vincing ;46 and proof that plaintiff has purchased 
other land, over which he may have access to the 
public highway, is sufficient to show that the way 
claimed is not a way of necessity.^Acquiescence 
for the prescriptive period in the enjoyment of a 
right claimed to be an easement of necessity cor¬ 
roborates the claim of a grant by implication.^® 

d. To Establish Abandonment or Extinguish¬ 

ment 

Abandonment or extinguishment of an easement must 
be established by clear and unequivocal evidence. 


1057, 194 Ky. 790—Smith v Fair¬ 
fax, 201 SW 454, 180 Ky 12 
19 CJ P 959 note 51 [b] (2) 

36. Ky—I‘a.sley v. Hainllne, 114 S 

W 2d 172, 272 Ky 404—Snjdcr v 
Carroll, 262 S.W 290, 20J K> 

320 

37. Ky —Evans v. Bullock, 84 S W 

2d 26. 260 Ky. 214—Barnett v 

Toole. 69 SW2d 378. 253 Ky 

198—Hendrickson v Cruse, 298 I 
SW 710. 221 Ky 190 

Presmuptioii strong'ly rebutted 

Presumption of grant of way for 
long-continued use is strongly re¬ 
butted where property is uninclosed 
woodland—Ross v Steele, 49 SW.2d 
309, 24 3 Ky 505—Breeding v Bent¬ 
ley, 10 SW2d 842, 226 Ky 238. 

38. Ky —Smith v Fairfax, 201 S.W. 
464. 180 Ky. 12 

Fresumption overcome 
Ky —Luscher v. Lewis, 53 S.W 2d 
170, 245 Ky 64 

Va —Rives v Gooch, 162 S E 184, 
157 Va 661. 

Freanmptlou not overcome 

Ky—Purcell v Brown, 270 S W. 819, 
208 Ky 234—Daniel v Shaver, 212 
SW 913. 184 Ky 674. 

Mo—Meryl Realty & Investment Co. 

V. Schumacher, 264 SW 368. 

Wia—Shepard v Gilbert, 249 N W. 
54, 212 Wia. 1- 

39. Cal —Silva v Hawn, 102 P. 952, 
10 Cal App. 544 

40. Va. — ^Williams v Green, 68 S.E 
253, 111 Va. 205 

41. Ind.—^Null V. Williamson, 78 N. 
E 76. 166 Ind. 637. 

19 C J P 960 note 64 
4a. Wis.—Shepard v. Gilbert, 249 
N.W 64, 212 Wis 1. 

43. Ky.—Barnett v. Toole, 69 S W. 
2d 378, 253 Ky. 198—Snyder v. 


Carroll, 262 SW 290, 203 Ky 

320 

44. Ky—Stephens v Hamblin, 242 
SW 597. 195 Ky 428. 

45. Pa—Stein v Bell Telephone Co 
of Pennsylvania, 161 A. 690, 301 
Pa 107 

Driveway as not Indleatlng easement 

“Ordinarily a driveway over the 
land of the owner of properly is in 
itself no indication that some third 
person has an easement over it; 
and such an ea'^enient, if it exists, is 
plainly not obvious “—Maloney v. 
Michelfelder, 141 A. 13, 14, 104 N.J. 
Law 212 

Easement by Implication shown 

Md—Lane v Flautt, b A 2d 228, 176 
Md 620 

Mass—Mt Holyoke Realty Corpora¬ 
tion \ nol>oke Realty Corporation, 
187 NE 227, 284 Mass 100—Bacon 
V Onset Bay Grove Ass’n, 13b N. 
E 813. 241 Mass 417. 

Ohio —Rimpler v luen, 26 Ohio Cir 
Cl ,N S , 219 

Tenn.—Jones v. Whitaker, 12 Tenn 
App 551 

Va.—Munden v Munden, IIC S E 372, 
136 Va 30 

Basement by implication not shown 

Cal —Swarzwald v Cooley, 10.i P 2d 
580. 39 Cal App 2d 306 
Conn —Phoenix Nat Rank v U. S 
Security Trust Co, 124 A 640, 100 
Conn 622, 34 A L R 963 
Md—Libertlni v. Schroeder, 132 A. 
64. 149 Md 484 

Mass —^Wellwood v. Havrah Mishna 
Anshi Sphard Cemetery Corpora¬ 
tion, 150 NE. 203. 254 Mass 350. 
NY—^Hafner v Freeman, 13 N Y.S 
2d 772, 257 App Div 99» 

RI—Kusiak v. Ucx;i, 163 A. 226, 53 
R.I. 36. 


46l Mont —Violet v. Martin, 205 P 
221, 62 Mont 335 
Way of necessity shown 
Iowa—Rater v Shuttlefleld, 125 N. 
W 235, 146 Iowa 512, 44 L R.A.. 
NS, 101 

Pa—Borstnar v Allegheny County, 
2 A 2d 715, 332 Pa. 166—Giesey v. 
Cogan, 179 A 865, 118 Pa Super. 
464. 

Va—Pryor v East, 142 S E. 361, 160 
Va 231 

WVa.—Dewitt v Elmore, 166 SE 
271, 112 WVa 617 
Way of necessity not shown 
Cal—Gray v Magee, 292 P 157, 108 
Cal App 570 

D C —Douglass v Lehman, 66 P.2d 
790, 62 App DC 264 
Ga—Carr v. Augusta Grocery Co, 
188 SE 531, 183 Ga 346—Rogers 
V. Wilson, 156 SE 817, 171 Ga. 
802 

Ky —Godman v. Jones. 202 S W. 662. 
180 Ky 217. 

Md.—Fox V I»aul. 148 A 809, 158 Md. 
379, 68 ALR 520. 

Mich —Waubun Beach Ass’n v Wil¬ 
son. 265 NW 474. 271 Mich 598. 
103 ALR 983—King v Battle 
Creek Box Co.. 209 N W. 133. 235 
Mich 24 

Mo —Bales v Butts. 274 S W 679, 
309 Mo 142. 

N Y —Coyne v New York State 
Teachers’ Retiri'inent S>stem. 13 
N Y S 2d 659. 257 App Div 1006, 

affirmed 28 N K 2d 28, 283 N.Y. 
614—Dim V Kingsbury, 168 N.Y.S. 
766, 181 App Div 348—Siebel v. 

Pleayl. 172 N Y S 798 
Ohio.—Jones v Bethel, 152 N E. 734, 
20 Ohio App 142 

47. Ga— Russell v. Napier, 9 S.E. 
74b, 82 Ga 770 

48u Me —^Watson v. French, 92 A. 
290, 112 Me. 371, L.R.A.1915C 356. 
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Where an abandonment^^ or extinguishment^® 
is relied on, the facts giving rise to such abandon¬ 
ment or extinguishment must be established by clear 
and unequivocal evidence; ami it has been said that 
in such case more evidence is required than to es¬ 
tablish the title to land by adverse possession.^^ 
The weight to be given evidence of nonuser in de¬ 
termining whether there has been an abandonment 
must always depend on the indention to be drawn 
from Its duration, character, and accompanying cir¬ 
cumstances The servient owner’s part use of 
the property subject to an easement is not evidence 
of an abandonment.®^ 


§ 71. Questioiis of Law and Fact 

Questions of fact are for the determination of the 
Jury or for the trial court sitting as a jury, while ques¬ 
tions of law are for the determination of the court. 

In accordance with general rules of practice, con¬ 
troverted questions of fact are for the determina¬ 
tion of the jury or for the trial court sitting as a 
jury,®^ while questions of law are for the determi¬ 
nation of the court.®® What constitutes an ease¬ 
ment or a right thereto is a question of law, but 
whether the facts necessary to the existence of the 
right have been proved is a question of fact for the 
jury.®® Where an casement is claimed by pre¬ 
scription, the questions whether the character of its 
use has l>een adverse or permissive,®7 under a claim 


49. Ga —Afoxley v. Adams, 8 S E 
2d 525 190 Ga 164 

Iowa —D.iwson v McKinnon, 285 N 
W 25.S 226 Iowa 756 
ND—Tlariy E MtHuKh. Inc. v 
Haley. 227 NW 835, 61 ND 359 
19 C J p 965 note 55 

AhaadonineiLt shown 

Ky—Ross V Steele. 49 S W 2d 309, 
243 Ky. 50.7 

Mass—Dund v Cox, 183 NR. 714, 
281 Mass 484 

Mich —Goodman v Brenner, 188 N 
W 377, 219 Mich 55 
N J —Boundary Realty Co v Eishor, 
157 A 385. 109 N J Rq 333 
NY—Alathews Slate Co of New 
York V Advance Industrial Supply 
Co, 172 NYS 830, 185 AppDiv 
74—Scrum v Davis, 251 NYS 
746, 141 Misc 46, affirmed 257 N 
YS 899 235 AppDiv 879 
Ohio—Knepflc v Cleveland. C, C & 
St L Ity Co , 26 Ohio Cir Ct .N S . 
68, affirmed 14 Ohio Law R. 489 
RI —Charles C Gardiner Lumber 
Co V Graves, 8 A 2d 862 
SC—Witt V Poole. 188 S E. 496. 182 
SC 110 

19 C J p 965 note 55 [a] 

AlMULdoimient not shown 

Ala—Malont* v Jone.s. 100 So 831, 
211 Ala 461 

Conn—Byard v. Hoelscher, 151 A 
351, 112 Conn 5—Am« rican Bras.s 
Co v. Serra. 132 A 565. 104 Conn 
139 

Ga.—Tietjen v Meldrmi, 151 S E 349, 
169 Ga 678 

Ill.—Brunotte v De Witt, 196 N E 
489. 360 Ill 518 

Ky —Jcnniners v Dunn, 68 S W' 2d 
13, 252 Ky 740 

Mass —Dubinsky v Cama, 158 N E 
321, 261 Mass 47 

N.J.—Cetani v De Ninni, 143 A. 79, 
6 N J Misc. 764. 

N Y.—^Mittnacht v Montana, 200 N 
YS 82. 205 App.Div 643. 

N.D.—Harry E. McHugrh, Inc, v 
Haley, 237 N.W 835, 61 N.D 369 
Ohio.—Jackson v. Bohlender, 6 Ohio 
N.P.,N.S., 306. 


RI—Del Giudiee v. Shanley. 139 
A. 311. 

19 CJ p 965 note 66 [b] 

50- Pa—McKinney v Pennsylvania 
R Co. 70 A 946. 222 Pa 48. 21 L 
R A N S 1002—Tydeman v I>ech, 
18 Lchisrh CoL-J 410 
Title unnecessary 

Necessarily, if a servitude can be 
acquired by prescription and with¬ 
out title, the running of pres(*ript ion 
for nonusa^e or intrmiption thereof 
can be established by same kind of 
evidence—Goldsmith v McCoy, 182 
So 619. 190 La 320 
Bvidence snfteisiit 

(1) To ju.stifv finding^ that street 
was opened within meaning^ of deed 
reserving: easement until it was 
opened—GroKan v Western Hills 
Bldg:., Savings & Loan Co., 153 N E 
142. 20 Ohio App 41. 

(2) To show extini^ishment of 
casement by adverse possession 
Ky—Trustees of Calhoun Baptist 

Chur, h of Calhoun v Spicer, 86 S 
W' 2d 318. 260 Ky 562 
Ohio —^Knepfle v. Cleveland, C., C & 
St L Ky. Co., 26 Ohio Cir Ct .N S , 
68. affirmed 14 Ohio Law R 489 

(3) To support finding that the 
purpose, reason, and necessity which 
gave rise to an easement had ceased 
—Griffin V. Dwyer, 72 P.2d 349, 181 
Okl 71 

(4) To sustain finding that ease¬ 
ment had not been extinguished.— 
Brooks v West Boston Gas Co., 157 
NE 362, 260 Mass. 407. 

Svldence insnllleiMit 

(1) To show cKtinguishment of 
easement by adverse possession 
Conn.—American Brass Co. v Ser¬ 
ra. 132 A 666, 104 Conn 139 

Ohio —Baskin v. Erion, 17 Ohio N. 
P ,N S . 177. 

Or—Hoffman v. Dorris, 163 P. 972, 
83 Or 626. 

(2) To show that way had been 
extinguished by a merger of the 
dominant and servient estates.—. 
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Blanchard v. Maxson. 80 A. 206, 84 
Conn 429 

(3) To show relinquishment of 
right of wav under agreement —Les 
V Alibosek, 168 NE 919. 269 Mass 
15.3. 66 ALR 1094 

51. Pa—Stuart v. Rosengarten, 23 
Pa.Dist 548 

5d. Ala.—Western Union Telegraph 
Co V Louisville & N. R Co, 89 
So 518, 206 Ala 368 
N .1 —^Arlington Realty Co v Keller. 

147 A 437, 105 N J Bq 196 
Nonuser as not of Itself constituting 
abandonment see supra § 60 

Sa. N.J.—Joachim v Belfus, 152 
A 161, 107 N .7 £k] 240, rehearing 
granted conditionally 154 A 530, 
lOR N.J Eq 199, and reversed on 
other grounds 156 A 121, 108 NJ 
Eq 622. 

5^ C^il—Slater v Shell Oil Co. 103 
l’ 2 d 1043. 39 Cal App 2d 535— 

Grimmesey v Kirtlan, 270 P. 213, 
93 Cal App 658 

Conn—Dtreglbus v Silberman Fur¬ 
niture Co, 191 A 760, 124 Conn. 
39 

N H—Jean v. Arseneault, 163 A 819. 
85 N H 72. 

NC—Wallace v Bellamy, 165 S E. 
856, 199 N C 759—Farmer v. 

Bright. 112 SE 420, 183 N C. 655 
SC—Brasington v Williams, 141 S. 
E. 375. 143 SC 223. 

56. Ky—Standard Elkhom Coal Co. 
V. Moore. 289 SW 261, 217 Ky. 
317. 

SC—Witt V. Poole. 188 S.E 496, 182 
S.C. 110. 

Estoppel 

Whether a person is estopped by 
his acts from contesting another’s 
right to an easement is a question 
of law for the court—Lewis v. Car- 
stairs, 5 Watts & S, Pa., 206 

66. S.C.—Poison v. Ingram. 22 SC. 
641. 

67. Cal.—^Eddy v Demichalis, 280 
P. 389, 100 CaLApp. 617. 
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of right,®* continuous®* for the full prescriptive pe¬ 
riod,*® and whether a prescriptive right has in fact 
been acquired by such use,*l are questions of fact 
for the jury under proper instructions from the 
court as to the nature of adverse possession,*^ un¬ 
less the proof and inferences are all one way,** or 
are insufficient to raise an issue.*4 Whether an 
easement is apparent and continuous, or noncontin- 
uous, involves questions of fact which are for the 
jury to decide;*® and it is also a question of fact 
whether such necessity exists as would entitle a 
party to an easement by necessity.** Whether an 
easement of way is appurtenant or m gross is a 
mixed question of law and fact.**^ Whether the 
width of a way has been established by acquiescence 
of the grantor is a question for the jury ** In the 
case of an casement by express grant, if the terms 
of the grant are uncertain the jury must determine 
the extent and location of the right intended to be 


conveyed.®* Ordinarily, however, the location of 
a right of way reserved in a deed is for the court, 
and should not be left to the jury.^* Where there 
have been interruptions by the owner of the servient 
estate to the use of an easement claimd by prescrip¬ 
tion, It IS a question for the jury whether under 
the circumstances of the case they were of such a 
character as to have defeated the acquisition of 
claimant’s right.*^^ Where a private right of way 
is pleaded as a defense to an action of trespass, the 
existence of the right is a question of fact for the 
jury.*^- If there is any evidence which is rea¬ 
sonably sufficient to authorize the jury to find the 
fact to which it is pertinent, it must be left to 
them to determine its credibility, force, and effect.'^* 

Abandonment or tcrjmnation Where there is a 
dispute as to the facts in issue, the question of 
whether an easement has been abandoned by the 
owner,^'* or, in the case of a prescriptive right. 


m —Rush \ Collins, 8 N E 2d 659, 
366 111 307 

Ind—Switzor v Armantrout, 19 N E 
2d 85S. 106 IndApp 168. 

Me —Rurnham v Burnham. 156 A 
823, 1 U» Alo 409 

Mass—Buct llci V Af^rippino, 154 N 
E 79. 257 Mas.s 48 J 
NH- (lowen v Swain, 10 A 2d 249, 
90 N 11 383. 

N C —C’olvin \ Tallassee Power Co . 
154 SE 678, 199 NC 353—Perry 
V. While 110 SE 84, 185 N C. 79 
19 C .1 p 966 note 60 
ITotlce of adverse ri^ht 

Whether owner of .servient estate 
had notice of «if>st*rtion of advtrjse 
ripht IS a question of fact for the 
jury 

Ark—St. 1.IOU1S Southwestern Hy Co. 
V Elmore. 47 S W 2d 39, 185 Ark 
364 

N 11 —Jean v. Arseneault, 153 A. 819, 
85 NH. 72. 

58. Cal —Bernstein v. Dodik, 18 P 
2d 983. 129 Cal App 454—^Wells v 
Bias. 207 P 913. 57 Cal App 670— 
Het nan v Bevans, 196 P 802, 51 
Cal App 277 

Conn —Villany v D'Amelio, 115 A 
428. 96 Conn 680 

NH—Jean v Ar.soneault, 153 A. 819, 
85 Nil. 72 

59. N.H —Jean v. Arseneault, su¬ 
pra. 

eO. Tex—Murff v. Dreeben, Civ. 
App, 127 S W 2d 577, error dis¬ 
missed. judgment correct. 

Wis—^Kiefter v. Fox, 214 N W. 441, 
193 Wis 361 

61 . Ga—City of Sylvania v Hud- 
mon. 5 SE2d 885. 189 Ga. 385 
N C —^Draper v Conner & Walters 
Co. 121 SE 29, 187 NC 18. 

Pa —Logan v. Smith, 71 Pa.Sitper 
419 

Tex.—Murff v. Dreeben, Civ.App , 127 


S W 2d 577, error dismissed judg¬ 
ment <orrect—Ward v Bledsoe, 
Civ App. 105 SW2d 1116—Ande- 
regg V Andtrtgg, Civ App, 67 S 
W 2d 1074, error dismissed— 
Bretzke v Code, Civ App . 289 S W 
111. 

Utah—Norbaik \ Boaid of Di¬ 
rectors of Church Extension Soc, 
37 P 2d 339, 344, 84 Utah 50b, cit¬ 
ing Corpus Juris. 

Vt—D'Orazio \ Pashby, 150 A 70, 

a 02 vt 480 

19 C J p 966 note 63 

62. Conn —Bradley’^ Fish Co v 
Dudley, 37 Conn 136 

Mass—Putnam v Bowker, 11 Cush 
542 

19 C J p 9b6 note 64 

63. NH—Gowen \ Swain. 10 A 
2d 249 90 NH 383. 

Vt —Barber v Bdllev. 84 A 608, 
86 Vt. 219 44 LRA.NS. 98 

64. Kv—Loui.sville & N R Co v 

lUvidson's Adm'r, 64 S W 2d 911, 
246 K> 231—Louisville N R 

Co v Tolliver, 39 S W 2d 660, 
239 Ky 412 

NC—M E tlruber, Int , v Eubank, 
148 SE 246. 197 NC 280 

Tex —Ladies’ Benev So* of Beau¬ 
mont V Magnolia Ciunetery Co. 
Com App , 2A8 S W 812, affirming. 
Civ App. 268 SW 198. 

65. Pa —Koons v McNamee, 6 I’a 

Super 44 5, 42 Wkly N Cas 21— 

Bashore v Swartz. 38 Pa Co 286 

19 C J p 966 note 66 

66. Ala.—Birmingham Trust & Sav¬ 
ings Co V Mason. 130 So 559, 
222 Ala 38 

Tex—Missouri-Kansas-Texas Ry 
Co of Texas v Cunningham, Civ. 
App, 273 SW 697. 

67. S C —^Kershaw v. Burns, 74 S. 
E 378, 91 SC. 129, 133. 

19 C.J p 966 note 67. 

749 


Question of fact 

Ind.—Wilson v Glas* ock, 126 NE 
231, 74 IndApp 255 

68. Mass—George v Cox, 114 
Mass 382 

€89. Mass—Pettingill v Porter, 3 
Allen 349 

TO. Conn—M* Williams v McNam¬ 
ara. 70 A 1043. 81 Conn 310 

71. Mass—Bucella v Agrippino, 
154 NE 79, 257 Mass 483. 

19 C J p 966 note 73 

72. N J —Van Blareom v. Frike. 
29 N J Law 516 

73b N C —Boyden v. Ackenbach, 86 
N C 397 

Pa —Stuart v Rosengarten. 23 Pa 
Dist 548 

Evidence entitling claimant to go to 
jury 

(1) Unexplained use continued 
throughout period of limitations of 
actions for wrongful use—True v. 
Field, 169 NE 428, 269 Ma.ss 524. 

(2) Other evidence—Sewall v. 

Fitzgerald, 184 NE 126, 260 NY 

638. rc\ersing 251 NYS 599, 233 

App Div 70 

74. Ark — Fulcher v Dierks Lum¬ 
ber & Coal Co, 261 SW 645, 649, 
164 Ark 261, citing Corpus Ju¬ 
ris- 

Conn—Miller v State. 183 A. 17, 
121 Conn 43—Richardson v Turn- 
bridge. 149 A 241. Ill Conn. 90— 
Schroeder v. Taylor, 134 A 63, 
104 Conn 596. 

Ga—Moxley v Adams, 8 S E 2d 525, 
190 Ga 164—Cal fee v Jones, 188 
SE 307, 54 GaApp 481 
Ind—Skelton v S< henetzky, 144 N. 

E. 144, 82 Ind App 432 
Mass.—Lund v Cox, 183 N E. 714, 
281 Mass 484—Arcisz v Pietrow- 
skl, 167 NE 298, 268 Mass. 140. 
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whether it has been lost by nonuser,or by the ted or indisputably proved, and the inferences to be 

payment of rent,76 are questions of fact for the ju- drawn from them are free from doubt, and estab- 

ry. While it has been said that the sufficiency of lish the fact of abandonment to the exclusion of 

the evidence to show abandonment is never a ques- any other reasonable inference, the question may 

tion of law for the court to dctcrniine,77 it would be withdrawn from the jury and decided by the 

seem that where all the essential facts are admit- court as a matter of law.78 

VII. EXTENT OF RIGHT, LOCATION, USE, MAINTENANCE, ALTERATIONS, AND 

OBSTRUCTIONS 


§ 72. Relation between Owners of Dominant 
and Servient Estates in General 

The owner of land subject to an easement has all the 
rights and benefits of ownership consistent with the en¬ 
joyment of the casement and generally is under no duty 
other than to abstain from acts inconsistent with the 
easement Where there are several owners In common of 
an easement a minority cannot speak for all. 

Where an easement has been created, the owner 
of the servient estate is not thereby divested of title 
to the land over which the easement is exercised, 
see § 73 infra; but he has all the rights and bene¬ 
fits of ownership consistent with the enjoyment of 
the easement 79 He has no right, however, to in¬ 
sist on the exercise of the easement by the owner 


of the dominant estate, the latter being entitled to 
discontinue its exercise if it becomes onerous or 
ceases to be beneficial to him.®® 

Duty of owner of servient estate. In the absence 
of special agreement to the contrary, the owner of 
the servient estate is under no obligation to take 
any affirmative action,®^ his duty being fulfilled if 
he abstains from acts inconsistent with the proper 
enjoyment of the easement.®^ 

The rights of a governmental entity as a grantee 
of an easement in gross, and of the grantor of such 
casement, are governed by principles applicable to 
individuals 


NY—Heujjhes v Galii8ha Stove 
Co, 118 N.Y.S 109, 133 App Div. 
814. 

N C —Combs V Bnekhouse, 160 S K 
355, 201 NC. 366 

ND—Harry K MfHugrh, Inc., v 
Haley, 2’M N W 835, 61 N D 359 
19 CJ. p 941 note 20, 

Abandonment of public use 

Whether a utility which has ac¬ 
quired an ea.<jement in the nature 
of a rijfht of ^ay for a public pur¬ 
pose has abandoned the public pur¬ 
pose so that the easement is ter¬ 
minated and the pioperty reverts is 
a fact quf'.'iion—Slater v Shell Oil 
Co., 103 P 2d 1043. 39 Cal.App 2d 

535. 

75. Mass—Ntw Enfi:land Structural 
Co. v E\erptl Distilling: Co, 75 
NE 85, lcS9 Ma^^s 14.5 
19 C J p 906 note 72 

76m Ind—Skelton v Sthenetzky 

144 HE. 144, 82 Ind App 432 

77. Conn—Russell v Da\i.« 38 
Conn 562 

78. SC—Witt V Poole. 188 SE 
496. 182 SC. 110 

79. Cal,—Dierssen v McCormac k, 

82 P.2d 212, 28 Cal App 2d 164 

Mich—Henry v. Sinclair, 189 NW 
6, 8. 218 Mich. 296, quoting: Cor. 
PUB ^uris. 

NH—Liow V Streeter, 20 A. 247, 
66 N.H 36. 9 L.R.A. 271. 

N.J.—Imbriaco v. Engel, 163 A. 657, 


658. 112 NJEq 253, citing Cor¬ 
pus Juris. 

NY—Toto V Cassmassina, 195 NY 
S 762. 119 Misc. 68 
Wis—Dintner v Office Supplv Co 
219 NW 420. 196 Wl» 36. 
Rights of owner of servient estate 
to use his property generally see 
infra § 91 
BifiThts to timber 

The owner of the fee subject to 
an easement in a right of way has 
the right to cut and remove W'lthin 
a reasonable time the timber from 
the roadway itself, as well as from 
along the sides thereof, and what 
would be a reasonable time within 
which to remove timber so cut is to 
be measured in part by the natuie 
and extent of the use of the road- 
wav by the owner of the easement. 
—Schroer v Brooks, 224 S W 5.1. 
204 Mo App 667, transferied, see. 
Sup . 200 S W. 1068. 

An invasion of the servient own¬ 
er’s land by a third person not in¬ 
terfering with the enjoyment of the 
easement by the owner of the dom¬ 
inant estate cannot be complained 
of bv the la>ter—Chen Shue v New 
England Telephone & Telegraph Co., 
164 NE 483. 265 Mass 571 

80. Wash —Drainage Dist. No. 2 of 
Snohomush County v City of Ev¬ 
erett. 18 P2d 63. 171 Wash. 471. 
88 ALR. 123 

81. Mass—Mt. Holyoke Realty 

Corporation v. Holyoke Realty 
Corporation, 198 N.E 242, 292 

Mass. 332, 101 A.LR. 1289—^Pres¬ 
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cott V Williams, 6 Mete 429, 39 
Am D 688 

Obligation to repair see infra S 94. 

Xiot owner buying from map 
showing proposed widened street 
does not covenant by implication 
that h«‘ will do anything affirma- 
—In re Northern Boulevard, 
Citv of New Yoik, 179 NE 321, 258 
NY 136. modifying In re Noith- 
ern Boulevard (Broadway-Jackson 
Avenue) m City of New York, 248 
N y.S 635. 232 App Div. 830, and 
motion denied In re Norlhern 
Boulevard in Borough of Queens, 
City of New York, 180 N E 354, 
258 NY 610 

82. Iowa—Hastings v Chicago, 
etc, R Co. 126 NW 786. 148 

Iowa 390 

NH—Moffett V Berlin Water Co., 
121 A 22, 81 NH 79—Bartlett v. 
Peaslee. 20 N H 547, 51 Am D 

242 

N V —In re Northern Boulevard. 
City of New York. 179 N E. 321, 
258 NY 136, modifying In re 
Northern Boulevard (Broadway- 
Jackson Avenue) in City of New 
York. 248 N Y S. 535, 232 App 

Div. 830, and motion denied In re 
Northern Boulevard In Borough 
of Queens. City of New York, 180 
N E 354, 258 N Y. 610—Greenfarb 
V. R S K. Realty Corporation, 
175 NE 649, 266 N.Y 130. affirm¬ 
ing 241 NTS. 439, 229 App.Dlv. 
250, and reargument denied 17T 
N E 190, 256 N Y. 678. 

S3. U.S.—U. S. V. Johnson, D.C. 
Wash., 4 F.Supp. 77. 
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Relation between owners in common. Where 
there are several owners in common of an easement 
created by j^rant, they stand in a contractual rela¬ 
tion to each other as to the casement In such 
a case, a minority cannot speak for all.®® Thus a 
minority by the execution of a private ag^reement, 
canncit deprive the owners of the easement of their 
vested rig^hts by attempting^ to make their interest 
dependent upon the performance of a legal duty, as 
by an agreement that the use of the casement might 
be refused to any owner failing to pay the propor¬ 
tional share of any tax, assessment, or upkeep ex¬ 
pense.®® 

§ 73. Extent of Right 

Easements do not carry any title to the land affected 
and work no dispossession of the owner. While all rights 
expressly granted or necessarily incident to the enjoyment 
of an easement pass with it, this is the limit of what 
passes. 

The rights of one holding an easement in the 
land of another arc mea.sured by the nature and pur- 
jiose of the easement All easements are limited, 
however, to the very purpose for which they were 
created, and iheir enjoyment cannot be extended by 
implication.®® While it is well settled that all rights 


expressly granted or necessarily incident to the en¬ 
joyment of an easement pass with it,®® this is the 
absolute limit of what passes.®® 

Title and possession. Easements do not carry any 
title to the land over which the easement is ex¬ 
ercised,and work no dispossession of the owner.®^ 

§ 74. - Easements by Prescription 

Where an easement is acquired by prescription, the 
extent of the right is determined by the user m which it 
originated 

Where an casement is acquired by prescription, 
the extent of the right is fixed and determined by 
the user in which it iiriginated,®*^ or, as it is some¬ 
times expressed, by the claim of the party using the 
easement and the acquiescence of the owner of the 
servient tenement.®^ While a prescrijitive right to 
an extended easement may be acquired by exces¬ 
sive user, see § 10 supra, yet an casement acquired 
by prescription cannot be extended except by an ad¬ 
verse user which has been acquiesced in for the 
requisite length of time,®® or by the acquisition by 
some other title of additional rights ®® Where an 
easement is claimed under a prescriptive right, but 
the occupation is substantially in accordance with a 


84. Pa—v Aspinuall-Dela- 
fleld Co. l.T? A CIO. 2S9 Pa 53.5 
Parties heldl owners in common 

of easenumt —Stuart v Gmiliel 

Pros of New York. 133 A 763, 290 

l»a 210. 

85. Cal —Crfase v Jarrell, 224 P 
762, 63 Cal Ai»p 554 

86. Cal —Crea.si* v Jarrell, supra. 

87. Cal —Lianen/.o v San Joaquin 
Light At PowfT Corporation, 90 P. 
2d 825, 32 Cal App 2d 678. 

Nltf—D\er v Compere, 73 P 2d 
1356, 41 NM 716 

Or—Fendall v Miller, 196 P 381, 
99 Or 610 

88. U S.—U S V Johnson, D C 

Wash, 4 F Supp 77 

19 C J p 966 note 79 

89. Muh—Grinnell Bros v Brown, 
171 NTW 399, 205 Mich 134 

Secondary easements generally see 
infra 5 76 

96. Conn —Great IIill Lake v Cas¬ 
well. 11 A 2d 396. 126 Conn 364 

Idaho —Coulsen v Aberdeen-Spring- 
fleld Canal Co. 277 P 542. 544, 47 
Idaho 619, citing Oorpns Juris. 

Mich.—Grinnell Bros v. Brown, 171 
KW 399. 205 Mich 134 

Tex—Magnolia Pipeline Co v Mc¬ 
Carter, Civ App , 52 S W 2d 663. 

19 C.J p 9C7 note 81. 

91. Mo —Union Electric Land & 
Development Co. v De Graffen- 
reid, 78 S W.2d 571, 229 Mo.App 
622. 

Or.—Gamma Alpha Bldg. Ass’n v. 


City of Eugtne, 184 P 973. 94 
Or 80—City of Eugene v Cham¬ 
bers’ Power Co, 159 P 576, 81 
Or 3.32—T**itterson \ Chambers 
Poi^er Co, 159 P 568, 61 Or 328 

19 C J. p 966 note 77. 

93. N J —Country Homes Land Co 
V DeGray. 71 A. 340, 71 N J Ch 
283 

93. U.S.—Lowe v Pure Oil Co, W 
Va, 260 F 704, 171 CCA 442 

Cal.—Ward v City of Monrovia, 
App, 100 P 2d 836—Anderson v 

Southern California Edison Co , 
246 P 559. 77 Cal App 328—Pa¬ 
cific Gas & Electric Co v Crock¬ 
ett Land & Cattle Co, 233 P 370. 
70 Cal App 283 

Conn—Hawley v McCabe, 169 A 
192. 117 Conn 558 

La.—Consolidated Companies v 

Haas Land Co, 153 So 6, 179 La 
19. 

Me —Burnham v Burnham, 167 A 
693, 132 Me 113—Noyes v Levine 
159 A 117, 131 Me 88 

Miss—City of West Point v Wo¬ 
mack, 174 So 241, 178 Miss 808 

Mont.—Ferguson v Slandley, 300 P. 
245, 89 Mont 489—Lowry v Car¬ 
rier. 177 P. 756, 65 Mont 392 

Neb.—Onstott v Airdale Ranch & 
Cattle Co, 260 N W. 556. 129 Neb 
54 

NH—Hoban v Bucklin, 186 A 8, 
11, 88 NH 73. citing Corpus Ju¬ 
ris, and modifying 184 A. 362. 88 
N.H. 73. 


NY—Stewart v State, 175 N Y S. 
306, 104 Mi.se 389 

Tenn —Foshee \ Bngman. 129 S. 

W2d 207 174 Tenn 564 

Utah—Robins v Robeits, 15 P 2d 
340 80 tllah 409 

W Va —Allen v Neff, 1.35 S E. 2, 3. 
102 AV^Va 2.10. 50 ALR 129.3, 

citing Corpus Juris —Foreman v. 
Greeriliurg. 106 S E 876. 878, 88 
AV Vti .376, citing Corpus Juris. 
19 C J p 966 note 79, p 967 note 82. 

Ko exclusive right of possession 

AVhere an easement is claimed 
thiough prescription, an exclusive 
right of possession cannot be estab¬ 
lished but only a qualified right for 
a particulai purpose —Riggs v City 
of Springfield. 126 S W 2d 1144, 344 
Mo 420, 122 ALR 1496, transfer¬ 
red, see. App., 96 S W 2d 392 

94. Vt—Arbuckle v. Ward. 29 Vt. 
43 

95. Idaho—Hall v Taj lor, 67 P.2d 
901. 57 Idaho 662 

NH—Hoban v Bucklin, 186 A 8, 
11. 88 NH. 73, citing Corpus Ju^ 
xis, and modifying 184 A. 362, 88 
NH 73. 

WVa.—Allen v Neff, 135 SE 2, 
102 WVa 230, 50 ALR 1293. 
Wis.—Behnisch v Cedarburg Dairy 
Co., 192 NW 44 7. 180 Wis. 34. 

19 C.J p 967 note 85 

96. Mass —McLaughlin v. Cecconl, 
6 N.E. 261, 141 Mass. 252. 
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grant or reservation, it will be presumed to be held 
under the grant or reservation, and the extent of 
the right will be limited by the terms of that in¬ 
strument but where the conveyance of a way is 
ineffective because not recorded prior to the rec¬ 
ord of a subsequent conveyance, the extent of the 
use of the way must be determined by the extent of 
the use and occupation and not by the calls of the 
unrecorded deed.^*^ 


§ 75. - Easements by Express Grant or 

Reservation 

Where an easement is acquired by express grant or 
reservation, the extent of the right depends upon the 
terms of the grant or reservation properly construed. 

Where an easement is created by express grant 
or reservation, the extent of the right acquired de¬ 
pends not upon user,®® as in the case of easements 
created by prescription, see § 74 supra, but upon the 
terms of the grant or reservation properly con- 
strued.i In construing such instruments for the 


97. Vt—Arbucklo v Ward. 29 Vt 
43. 

19 C J p 967 note 87. 

98l Idaho —Swank v Sweetwater 
Irr, etc, Co., 98 P 297, 15 Idaho 
353 

99. Idaho —West Coast Power Co 
V. Buttrain. 31 P.2d 687, 689. 54 
Idaho 318. quoting: Corpus Juris. 

19 C J p 968 note 91 

1. US —liabler v Shell Pipe Line 
Corporation. D C Mo , 34 K Supp 

10 

Cal —Frederick v Louis. 52 P 2d 
533. 10 Cal .App 2d 649—Anderson 
V Southern California Edison Co 
246 P 559 77 Cal App 328—East¬ 
man V Piper, 229 P 1002, 1004. 
68 Cal App. 554, citing: Corpus Ju¬ 
ris —Parker v Swett. 180 P 351, 
40 Cal App 68 

Fla—Seaboard Air Line Ry Co v 
Dorsey. 149 So 759, ni Fla 22 

Mass—Rice v Vineyard Grove Co, 
169 KE €64, 270 Mass 81—J S 
Lang: EnRineering: Co. v Wilkins 
Potter Press. 141 N.E 501, 246 

Mass 529 

Mich—Kirby v Meyering: Land Co, 
244 NW 433. 260 Mich 156. 

Mo —Fulkerson v Groat Lakes Pipe 
Line Co . App. 60 S W 2d 71, af¬ 
firmed 75 S W 2d 844, 335 Mo 

1058, and followed in Shoemak¬ 
er V Great Lakes Pipe Line Co , 
60 SW2d 76, 227 Mo App 941. 

affirmed. Sup. 75 S W 2d 849 

N J —Lidj^erwood Estates v Public 
Servn e Ele< trie & Gas Co, 167 
A 197. 199, 113 NJEq. 403, cit¬ 
ing Corpus Juris. 

N M —Djrcr V Compere, 73 P 2d 
1356, 41 NM 716 

N Y.—He> man v Big:g:s, 119 N E 
243. 223 NY 118. reversing 150 

N Y.S 246, 164 App Div 430—Karr 
V. Ale:on Realty Corporation, 2 
N’.YS.2d 273, 166 Misc 177 af¬ 
firmed 8 NYS2d 119 255 App 

Uiv 869, rcargument denied 8 N 
YS2d lOO."), 255 App Div 986— 

Fisher v Manhattan Bi ach 2 N Y 
S.2d 273, 166 Misc 177, affirmed 
8 NYS2d 120, 25.5 App Di\ 869, 
rearffument denied 8 N Y S 2cl 
1006. 255 App Div 986—Auburn 

& S Electric R Co v Hoadle>. 
195 N.Y.S 517, 119 Misc 94. 


Or—Mfnto v. Salem Water. Lig:hl 
& Power Co. 250 P. 722. 72.7 120 

Or 202, citing: Corpus Juris — 
Fendall v. Miller, 196 P 381. 99 
Or 610 

Tenn—Fosh€*e v. Brig-man, 129 S 
W 2d 207. 174 Tenn. 564—Goetz v 
Knoxville Power & Light Co. 290 
S W 409. 154 Tenn 54.5—Henry v 
Tennessee Electric Pow'er Co, 5 

Tenn -Vpp 205 

Tex —Joyner v R H Hearing & 
Son.s. Civ App. 134 S W 2d 757. 
error disniis'^ed, judgment correct 
—Gulf Pipe Line Co v Kaderli, 
Civ App 299 SW 534— Gulf Pipe 
Line Co v Thomason, Civ App . 
299 SW 532, 533, citing Corpus 
Juris. 

Wash—Decker v State, 62 P 2d 3.’), 
188 Wash 222 

19 CJ p 908 note 45. p 967 note 90 
Construction of grant generally see 
supra § 26. 

The servient estate will not he 
burdened to a greater extent than 
was contemplated or intended at Ihf 
t ime of the creation of the ease¬ 
ment 

Id.aho —West Coast Power Co v 
Buttram. 31 P 2d 687. 689, 54 Ida¬ 
ho .318, quoting Corpus Juris. 
Iowa—Bro&sart v Corlett, 27 Iowa 
288 

NJ—Lidgerwood Estates \ Public 
Service Elec*tric & Gas Co , 167 

A 197. 199. 113 NJEq 40.1, quot¬ 
ing Corpus Juris. 

Or—P>ndall v Miller, 196 P 381, 
99 Or 610, citing Corpus Juris. 

Kigh-water mark 

Under agreement providing for 
easements in land to mean high- 
water mark as shown by .survey, 
easement extended to high-water 
mark wherever it might be and was 
not limited to high-water mark 
shown in map at time agreement 
was made —In re West Tenth St, 
Borough of Brooklyn, City of New 
York, 196 NE 30, 267 NY 212 

modifying In re West Sixth Street 
and West Eighth Street. City of 
New York, 271 N Y S. 1080, 241 App 
Div 881. 

Pipe lines 

(1) Where farmer gave easement 
to pipe line company for a pipe 
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line "over and through” his farm, 
reserving the right to fully use and 
enjoy the yiremises except for pur¬ 
poses granted, pipe line company did 
not have right to construct pipe 
line on surface or at any depth 
company chose, but was required to 
locate pipe beneath plow depth — 
Besser v Buckeye Pipe Line Co., IJ 
NE2d 927, 57 Ohio App 341 

(2) Where city aequirc'd easememt 
for purpose of laying pipe line 
"along and under" a strip of land 
the only right aceiuiic'd by city w^as 
to lay pipe line lengthwi.se of the 
strip and under its surface, “along” 
meaning lengthwise especially in 
view of fact that original pipe line 
was laid under the surfaee—Cole¬ 
man V Cit> of Everett, 76 P 2d 1007, 
194 Wash 47. 

Stairway 

Where an owner of land conveyed 
part theri'of by a deed which pro¬ 
vided that “there should bc' per¬ 
petually kept open a stairwa> to be 
kept as the same now is and to b* 
used in common by the parlies 
thereto," the deed did not create an 
easement in thi* land, nor any right 
other than the right of ac c es.s bv 
the stairwaj —Muzio v Erickson, 
182 P 974, 41 Cal App 413 
ZSasemeut over “any land owned by 
grantor’* 

A giant of an easement over any 
part of the lands of a particular 
colony them owned by the giant or 
does not extend to land in the colony 
previously conveye^d by the grantor 
under a contract of sale—Oiang* 
<:!ove Water Ct». v. Sampson, 248 I* 
526, 78 Cal App 334. 

Factor* not affecting extent of right 

(1) As between several lot own¬ 
ers of an easemc'iit in < ommon, one 
has no greater rights than the oth¬ 
ers merely because the existence of 
the easement increased the purchase 
price of his lot and the cost of 
building a hotel thereon to take ad¬ 
vantage of the easement —Stevens 
Hotel Co. V. Chicago Yacht Club, 171 
N E. 650, 339 Ill 463, certiorari de¬ 
nied 51 set. 79. 282 US 875, 75 L 
Ed 773. 

(2) Other factors—Sehroeder v 
Taylor. 134 A. 63, 104 Conn 696 
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purpose of determining the extent of the right ac¬ 
quired, general rules of construction apply " Thus 
the grant or reservation must be construed with 
reference to all its terms^ and with reference to 
pertinent statutes existing at the time of its exe¬ 
cution.^ The words used should receive their plain 
ordinary meaning in the absence of anything to 
show that they were used in a different sense.^ If 
the language is unambiguous, extraneous circum¬ 
stances should not be considered.® Where, howev¬ 
er, the meaning of the instrument is doubtful, the 
rights of the parties are to be determined by the 
rule of reason rather than by some technical rule 
of property law,*^ and in such a case the court may 
cfmsider the surrounding circumstances at the time 
the instrument was executed* as well as any prac¬ 
tical construclion of the instrument given by the 
parties themselves^ in determining their intention 

Definite and utdefinitc easements. If the grant 


or reservation is specific in its terms, it is decisive 
of the limits of the easement.^® On the other hand, 
where the easement is not specifically defined, it 
need only be such as is reasonably necessary and 
convenient for the purpose for which it was cre- 
ated.ii 

Incidental rights. While the grant of an ease¬ 
ment carries with it whatever is essential to its en¬ 
joyment, nothing passes by implication as incident 
to the grant except what is reasonably necessary to 
Its fair enjo^mient, sec § 76 infra. 

Where a mere right to use a part of a building 
is granted, no proprietary interest in the land is 

conveyed. 

Conflicting grants. As respects conflicting grants 
of easements, an unperformed obligation is not 
“value,” sufficient to make one a purchaser for val¬ 
ue entitled to hold free from pruir equitics.i^ 


2. strict construction 

Contracts whorcbv ^crvitudc.s are 
created arc deM»?nod to confer riRhls 
and impose obligations which oth¬ 
erwise would have no existence and 
should be strutly construed—Shaf¬ 
fer v State Nat Bank, 37 La Ann 
212—Dukson \ Arkansas JjouiHiana 
Oas Co. LaApp, 193 So 24 6 

Conflicting* clauses 

The habendum < lause m instru¬ 
ments granting ca'^ements cannot be 
used to enlarge or decrease the es¬ 
tate. particularly defined in grant¬ 
ing clause, and where there is con¬ 
flict between granting < lause and 
habendum < laii'^e, the former will 
prevail—Sellick v .Jersey (’enlral 
Power & l..ight Co ] 1 A 2d 137, 124 
N .1 Law 110 

Reservation in g*rant 

A grant of an casement should 
ordinarily not be held to he enlarged 
by reason of the wording of a res¬ 
ervation therein except whert the 
intention so to enlarge the grant 
clearly appeals from a reading ot 
the entire in.strumcnt -Diers^en y 
MtCorrnack, K2 P 2d 212, 28 Cal App 
2d 164 

3. Mass—.T S l«ang Kngineering 
Co v Wilkins Potter Press, 141 
NE &01. 24 6 Ma.ss 529 

Mo —Shoemaker y (Jreat Lakes Pipe 
Line Co , App, 60 S W 2d 76 
10 CJ p 90S note 46 

4. Mass —Bennett y. Newell, 165 
NE 27. 266 Mass 127 

5. Conn—American Brass Co y 
Serra, 132 A. 565, 104 Conn. 139 

Or.—Fendall y Miller, 3 96 P 381, 
99 Or. 610 

Pa.—Dyba y Borowitz, 7 A.2d 500, 
136 Pa.Super 532 

28G.J.S—48 


Deed conveiring use of walls “ad¬ 
jacent to” boundary lines conyeyed 
such use as to any' wall located 
close, near to oi in the immediate 
neighborhood of th« boundary lines 
as well as those loincident there¬ 
with, su< h being the popular and 
technical import of thf words "ad¬ 
jacent to”—El Pa.so Improvement 
Co y Crawford. Tex Com App , 292 
SW .518, reyersing, Ciy App, 280 

S W 914 

Ri Or—Minto y Salem W.'ili'r, 
Light & Power Co, 250 P 722 
725, 120 Or 202 tiling Corpus Ju¬ 
ris. 

19 CJ p 008 noteK 47, 48 

7. Operation of rule 

The rulf of reason is one of in¬ 
terpretation. it does not prev'ent 
the parties from making any ton- 
tract regarding their rights whit h 
they may wish, but it merely re- 
tu.ses to giye unreasonable rights or 
impose unreastmablc burdcn.s when 
the parties have .•spoken generally 
Its application raises a question of 
fat t to be determined by a con.sid- 
eration of all the surrounding cir¬ 
cumstances—Sakarivky v Wein, 3 69 
A 1, 86 N H 337 

8. Cal —Eastman v I’lper, 229 P 
1002, 1004. 68 Cal App 554, citing 

Corpus Juris. 

Conn —Ameru an Brass Co y' Serra, 
132 A 565. 104 Conn 139 
Mass —J S Lang Engineering Co 
\ Wilkins Potter Press, 3 41 N E 
501 24 6 Mass 529 

N .1 —Man v Vtickroth, 121 A 599, 
94 N J Eq 511 

NM—Dy'er v Compere, 73 P 2d 
1356, 43 N M 73 6 

NY—Auburn & S Electric R Co 
y Hoadley, 195 NYS 517, 119 I 

Misc. 94. I 


Oi-Fendall y Miller, 196 P 381. 

99 Or 63 0 

Pa—Dy'ba v Borowitz, 7 A 2d 500, 
336 Pa Supt r 532 

Tenn —Henry y Tennessee Electric 
Power Co , 5 Tenn App 205 
Tex—Joyntr y R II Hearing & 
Stms, CiyApp, 3 34 S W 2d 757, 
error disinisstd, judgment correct 
19 C J p 908 note 51 

8- PS—Babler v Shell Pipe Line 
Corporation, L> C Mti, 34 F Supp 

10 

NY—Auburn & S Electric R Co 
y Hoadley, 195 NYS 517, 139 

Misc 94 

19 C .T p 909 note 52 

10. N M —Dyer v Compere, 73 P 2d 
1356 43 N M 716 

Or—Minto y Salem Water, Light 
& l*ower Co , 250 P 722. 120 Or 
202—Fendall y Miller, 196 P 381, 
99 Or 610 

Tenn—Henry y Tennessee Electric 
Power Co , 5 Tenn App 205. 

39 C J p 967 note 90 

11- Or—Fendall y Miller, 196 P. 
381. 99 Or 610 

Tenn—Horton y Shacklett. 95 S W. 
2d 936. 20 Tenn App 72—Henry 

V Tennessee Electric Power Co . 
5 Tenn App 2fi5 
tJrant of way indeflnile as to 
Location see infra § 80 a 
Width see infra § 77 a (3) (b) 

To wliat beiglit an easeni»*nt ex¬ 
tends where there is no dimension 
fixed depends upon the facts of each 
ease —Citizens’ Telephone Co v 
Cincinnati, N O & T 1* R. Co, 232 
SW. 901, 192 Ky 399 

12. Cal —Muzio y' Erickson, 182 
P 974, 41 Cal App 413 

13. Mass —Coastal Transit Co. v. 
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§ 76. - Easements by Implication; Sec¬ 

ondary Easements 

a. Easements by implication 

b. Secondary easements 

a. Easements by Implication 

Where an easement arises by innplication the extent 
of the right depends upon the facts in the particular 
case. 

Where an easement arises by implication the ex¬ 
tent of the right acquired depends upon the facts 
in the particular casc,i^ the extent of an easement 
created by necessity being limited to the bare neces¬ 
sities of the case.i® 

b. Secondary Easements 

Every easement carries with It by implication the 
right of doing whatever is reasonably necessary for the 
full enjoyment of the easement itself. 

Every easement carries with it by implication the 
right, sometimes called a secondary casement, of 
doing whatever is reasonably necessary for the full 
enjoyment of the easement itself.^® However, the 


extent of an implied or secondary easement depends 
upon the purpose and extent of the grant of the 
primary casement.^'^ The right is limited, and must 
be exercised in such reasonable manner as not in- 
jiiriousl} to increase the burden upon the servient 
tenement and no presumption of an incidental 
grant can be entertained where it conflicts with the 
express terms of the grant^® or where the thing ex¬ 
pressly granted contains within itself adequate 
means by which it reasonably may be enjoyed 
Moreover, nothing passes by implication as incident 
to a grant except what is reasonably necessary to 
Its fair enjoy ment.2l What is reasonably necessary 
for the full enjoyment of the easement will be de¬ 
termined by a construction of the language of the 
express grant considered in the light of the sur¬ 
rounding circumstances, including the condition and 
character of the servient tenement and the require¬ 
ments of the grantec.22 

§ 77. -Ways 

a By express grant or reservation 
b By imjilied grant 

c. By prescription 


Spring:fleld Bus Terminal Co, 20 j 
N E2d 1, 302 Maas 513. 124 ALR 
1254 

14. Mich—Schurtz v Wescott, 282 
NW 870, 286 Mich 691. 

N Y —Blum V Sea Gate Ass’n, 1 N. 
YS2d 228, 253 App Biv. 172 

Condition* 

The owner of an implied easement 
In the beach and foreshore of a 
private community of Sea Gate on 
Coney I.sland was required to pay a 
contnbutive share of the cost of 
community maintenance services 
such as i?arbage disposal furnished 
by the owner of the fee in the street 
and beach as a condition of the ease¬ 
ment —Tenenbaum v Sea Gate 
Ass’n, 1 N Y S.2d 224, 253 App Div. 
166 

An implied riglit to the nse of » 

beach may create a further implica¬ 
tion of a right to the foreshore — 
Tenenbaum v Sea Gate Ass’n, su¬ 
pra 

15. Mich—Waubun Beach Ass'n v. 
Wilson, 265 NW 474, 274 Mich. 
698. 103 AL.R. 983. 

16. Cal.—^Wright v Austin. 76 P 
1023, 1024, 143 Cal 236, 65 L R A 
949, 101 Am.S R. 97—Anderson v 
Southern California Edison Co, 
246 P. 659. 77 Cal App 328—Pacific 
Oas & Electric Co. v. Crockett Band 
& Cattle Co., 233 P. 370, 70 Cal App 
283 

Conn—Great Hill Lake v. Caswell, 11 
A 2d 396, 126 Conn. 364. 

Del —^Diamond State Telephone Co 


v. Maclary, 156 A 223, 18 Del Ch 
142 

Mass—Mt Holvoke Real tv Corpora¬ 
tion \ Holyoke Realty CoTi*or.ition, 
11 NE2d 429. 298 Mass .*’.13—Guil- 
let V Livernojfe, 8 N E 2d 921, 297 
Mas.s 337, 112 ALR 1300-Sul¬ 
livan V I>onohoe, 191 N E 164, 
287 Mass 265—Rice v Vinexard 
Grove Co. 169 NE 664. 270 Mas.s 
81. 

Mich—Grinnell Bros, v Brown, 171 
NW 399. 205 Mich. 134 
N.J.—Ijidgerwood Estates v Public 
Service Electric & Gas Co, 167 A 
197. 113 NJEq 403. 

Or.—Minto v Salem Water, Light & 
Power Co, 250 P. 722, 120 Or 202— 
Kesterson v California-Oregon 
Power Co, 221 P 826 
19 CJ p 967 note 80, p 970 note 26 
Right to 

Make repairs see infra § 94 
Remove ob.struction see Infra fi lOO 
Sig'ht to install electric llg-hts 
Where stairway in plaintiff’s build¬ 
ing was lighted by natural and arti¬ 
ficial light when defendant acquired 
easement therein, and maintenance of 
electric lights in stairway was rea¬ 
sonably necessary to proper enjoy¬ 
ment of easement, defendant had 
right to go on plaintiffs premises 
and restore electric fixtures removed 
by plaintiff, and to supply current 
therefor —Mt Holyoke Realty Cor¬ 
poration v Holyoke Realty Corpora¬ 
tion, 198 NE 242. 292 Mass 332, 101 
A L.R, 1289. 

17- RI —Cram v Chase, 85 A. 642, 

I 35 R.1. 98, 43 L.H.A..N S, 824. 
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18. Cal —Wright v Austin. 76 P 

1023, 143 Cal 2,36, 65 LKA 919. 
JOl Am S R 97—North Pork Wn- 
ter Co v Edwards, 54 P 69 121 

Cal 662—Anderson v Southern 
California Edison Co, 246 I* 5.59 
77 Cal App 328 

NJ—Lidgerurood Estates v Public 
Service Electric & Gas Co, 167 
A 197. 113 NJEq 403 

19. Or—Minto v Salem Water 
Light & Power Co. 2.50 P 722, 120 
Or 202. 

20. Mo—Mullins v Metropolitan St 
R Co, 104 SW 890, 12$ Mo App 
607 

21. Del —Hackendorn v Mahan, Ch , 
8 A 2d 794—Reiver v Voshell, 158 
A 366. 18 DelCh. 260 

Ga—Georgia Power Co v Leonard, 
1 SE2d 579, 187 Ga 608, modify¬ 
ing Leonard v Georgia Power Co , 
197 SE 869, 68 Ga App 130, fol¬ 
lowed in Georgia Power Co v 
Leonard, 1 S E 2d 584, 187 Ga. 616, 
mandate conformed to Leonard v. 
Geoigia Power Co., 2 S E 2d 144, 
69 GaApp. 620 

Idaho —^West Coast Power Co. v. 
Buttram, 31 P 2d 687. 089, 54 Ida¬ 
ho 318, quoting Corpus Juris. 

Or.—Minto v. Salem Water, Light & 
Power Co., 260 P. 722, 725, 120 Or. 
202, citing Corpus Juris. 

19 C.J. p 968 note 94. 

22. —Lidgerwood Estates v 

Public Service Electric & Gas Co. 
167 A. 197, 113 N.J.Eq. 403. 
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a. By Express Grant or Reservation 

(1) In general 

(2) ’ Nature of rights 

(3) Width 

(1) In General 

Where a way is acquired by express grant or reser- 
vationp the extent of the right depends upon a proper 
construction of the terms of the instrument. 

Where a way is acquired by express grant or res¬ 
ervation, the extent of the right depends upon a 
proper construction of the language of the grant or 
reservation,23 aided by any concomitant circum¬ 
stances having a legitimate tendency to show the 
parties' intention^^ and by any practical construc¬ 
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tion given by the parties themselves to the terms of 
the conveyance.26 If the grant or reservation is 
specific in its terms, it is decisive of the limits of the 
way.26 On the other hand, where a conveyance of 
a right of way does not specifically define it, the 
general rule is that the grantee is entitled to, and 
only to, such a way as is reasonably necessary and 
convenient for the purposes for which it was creat- 
ed.27 It sometimes happens that, where a right of 
way IS granted or reserved without specifically de¬ 
fining Its limits, there has existed at the place, prior 
to the grant or reservation, a way that has been 
used for the purposes mentioned or intended in the 
deed, and in such circumstances the limits of the way 
then existing are frequently adopted as the limits of 


23. Alaska —Boston Group Gold 
Min Co V Britt. 5 Alaska .»i52 
Colo—Fortner v. ICldorado Spnnjrs 
Resort Co, 220 P 3«6, 76 Colo 106 
Conn —American Brass Co v. Serra, 
132 A. r.65. 104 Conn 139 
L*a—Theriot v. Consolidated Com¬ 
panies. 107 So 305. 160 La 459 
Mass—Crullen v Bdison Electric II- 
luminatinf? Co of Boston. 149 N.E 
665, 254 Mass 93—Mt Donough v 
Neighborhood Club of Swamp^^f ott, 
127 N E 890. 236 Ma.ss 2J8 
Mich—Henry v Sinclair, 189 NW 
6, 218 Mich 296 

Mo—StotzenbeT pel \ Perkins, 58 S 
W2d 983. 332 Mo 391—Robins v 
Wright. 63 SW2d 1046, 331 Mo 
377. 

N.J—Man v. Vookroth. 121 A. 599, 
94 N J Eq 611 

NY—Dalton v. I^evy. 179 NE 371. 

258 NY 161, leversing 247 N Y.S 
730, 232 App Div 759—Ilouglitaling 
V Stoothoff, 12 N Y S Jd 207. 170 
Misc. 773 affirmed 19 N Y S 2d 510, 

259 App Div. 654 

Pa—Dyba v. Boiowitz, 7 A.2d 500, 
136 I^a Super 532—Sahara v Mac- 
sal, 183 A. 454, 121 l*a.Super 274 
—Adams v Tamaqua Underwear 
Co., 101 A 416. 105 lM.Supcr. 339 
Tex —Capy v. Kedlmger, Civ.App., 17 
S.W 2d 1092 

Va — Wall V Landman, 148 S.E 779, 
152 Va. 889. 

W Va—Brewer v Yellow Poplar 
Lumber Co., 130 SE 454, 100 W. 
Va. 304 

18 C.J. p 360 note 19 [a]—19 CJ p 
968 note 95. 

A way created by reservation will 
be limited to that expressly res»»rved 
—Sargeant v. Traverse Bldg. Trust, 
167 N E. 233, 267 Mass. 490. 

Orant not identified 

Where existence of a right of way 
of some kind in defendant over plain- 
tllT’s land was conceded, but no deed 
of grant had been identified by which 
to measure its terms, a right of way 
could not be assumed to be more ex¬ 


tensive than the proof showed it to 
be—Swenson v Marino, Mass, 29 
N.E 2d 15, 130 ALR 763. 

Points of entry 

Whether a deed conveying a lot 
together with the use of an alley 
along the line of the adjoining lot 
gives to the grantee the privilege of 
entering such alley at any point ex¬ 
cept the termini thereof depends 
upon a proper construction of the 
terms of the gnint. 

Del—Metts v O'Connell, 126 A. 276, 
13 Del Ch 420 

Pa —Dyba v Borowitz, 7 A 2d 500, 
136 Pa.Super 532 

Xiength of way 

PioviHion in deed giving grantee 
right to use of eight-foot space on 
adjoining lot of grantor as pathway 
intended that pathway was to ex¬ 
tend only depth of lot conveyed, and 
not length of adjoining lot—Rich¬ 
ardson V. Horn, 137 S.W.2d 394, 282 
Ky 5. 

The grant of a “right of way of 
an alley” implies a passageway lead¬ 
ing away trom the land and not 
merely an open space bordering on 
such land and unconnected ivith an\ 
other way—Grevt v Caron. 206 N 
W 334, 233 Mich 261—McConnell 

v. Rathbun, 9 NW 426. 46 Muh 
30*1 

Right not limited to one passway 

A deed of coal in the center of a 
large tract giving to the grantee 
a right of way does not neoessaril'v 
limit him to the use of one passway, 
but permits the use of a tramway for 
transporting the coal and also a road 
for transporting workmen and ma¬ 
terials if both roads are required for 
the operation of the coal mine — 
Beattyville Co v. Tyrone Coal Co., 
265 SW. 616, 205 Ky 197 

24. Del.—Metts v O'Connell. 126 A 
276, 13 DelCh 420. 

Mass.—Burnham v Nevins, 10 N.E 
494, 144 Mass 88, 59 Am.R. 61. 
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R I —Matteodo v. Capaldi, 138 A. 38, 
48 R I 312. 53 ALR 550 

25. R I.—Matteodo v. Capaldi, su¬ 
pra 

Svidenoe of the use made of a right 

of way is evidence of the extent of 
the right.—Coleman v City of Ever¬ 
ett, 76 P.2d 1007. 194 Wash. 4T. 

26. N.M —Dyer v Compere, 73 P.2d 
1356, 41 NM. 716 

Or.—Fendall v. Miller, 196 P. 381, 
99 Or 610 

27. Ala—Ellard v. Goodall, 83 So. 
668, 203 Ala 476 

Ark.—Fulcher v. Dierks Lumber & 
Coal Co, 261 SW 645, 164 Ark. 
261 

Fla.—Kotick V Durrani, 196 So 802, 
143 Fla 386 

Me—^V'lllband v Knox County Grain 
Co.. 145 A 405, 128 Me 62. 

Mass —Rajewski v Me Bean, 172 N. 

E 882, 273 Mass 1. 

NY—Dalton v Levy, 179 NE 371, 
258 N Y 161, reversing 247 N.Y.S 
730 232 App Div 759. 

Or—Fendall v Miller, 196 P. 381, 
99 Or 610 

Utah —Wade v Dorius, 173 P. 664, 
52 Utah 310 

Vt —Stevens v MacRae, 122 A. 892, 
97 Vt 76 

W Va—Stale Road Commission of 
West Virginia v Chesapeake & O 
Rv Co, 177 S.E 530, 115 W Va 
647 

19 CJ p 971 note 43. 

"When the right of way is not 
bounded in the grant, the law bounds 
it bv the line of reasonable enjoy¬ 
ment ” 

Minn —Ingelson v Olson, 272 N.W. 
270, 274, 199 Minn. 422, 110 A.L R. 
167. 

N Y —Grafton v. Moir, 29 N E 974, 
976, 130 N Y. 465, 27 Am S R 533. 
Va—Shirley v Van Every, 167 S.E. 

345. 349. 159 Va 762. 

Grant of way indefinite as to: 
Location see infra § 80 a. 

Width see infra SS 77 a (3) (b). 
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the way thus granted or reserved.28 

Grade or level. The grade or level of a way 
when not fixed by the terms of the grant must be 
one best adapted to serve the property accommodat¬ 
ed by the way.^® 

(2) Nature of Rights 

The grant of a right of way over the grantor's land 
confers only a right of passing over it; and while it 
confers such rights as are necessarily incidental to the 
reasonable use of the way as such, no rights other than 
those of this character are conveyed. 

The grant of a right of way over the land of the 
grantor confers only the right of passing over it 
and, while it confers such rights as arc necessarily 
incidental to the reasonable use of the way as such, 
no rights other than those of this character are 
conve>ed.*‘*i Neither possession nor right of pos¬ 
session of the land passes,3- the title or ownership 
thereof being unchanged.33 Accordingly one own¬ 
ing a passageway easement only over a strip of land 
belonging to another has no rental rights therein,**^ 
nor IS he entitled to abstract any physical property 
therefrom 

Grant of 7vay of necessity. The fact that there 
would have been a way of ncccssitj’^ in the absence 
of a grant docs not deprive a granted right of way 


of any of its incidents as a grant.^® It has been 
said, however, that, where the parties stipulated for 
a way of necessity to a highway, their rights were 
the same as when a way of necessity to the desig¬ 
nated highwa> had been established in invitum.*'^ 

(3) Width 

(a) In general 

(b) Width not stated 

(a) In General 

Where a grant or reservation of a way assumes to 
fix its width, the width of the way depends upon the 
terms of the instrument properly construed. 

Where the grant or reservation of a right of way 
definitely fixes its width, the terms of the instru¬ 
ment are, of course, controlling^® If the grant or 
reservation assumes to fix its width but is ambig¬ 
uous or otherwise indefinite, the determination of 
the width depends upon a pro])cr construction of the 
language of the instrumcnt.^'J In determining this 
question a grant wull be construed with reference 
to the place in which the way is granted and the cir¬ 
cumstances under which the grant was made 
Thus, where a way is granted over a jnece of land 
of a certain stated width, it will depend upon the cir¬ 
cumstances of the case whether the reference is to 


28. Fla—Kotick v Durrant, 196 So 
802, 143 Flu 386 

La—Burgas v Stoutz, 141 So. 67, 174 
La. 586 

19 CJ p 969 note 10. 

28. Minn.—Kretz v. Fireproof Stor- 
affe Co , 149 N E 648, 055, 127 Minn 
304 

Acts of parties hold not to estab¬ 
lish level of way.—Kretz v. Firt proof 
Storage Co , 158 N.W. 397, 133 Minn. 
285. 

30. Cal —City and County of San 
Francisco v Grote, 47 P. 938, 36 
LRA 502, 5 Cal Unrcp.Cas 612, 
reversed on other g:rounds 52 P 
127, 120 Cal 59. 41 LRA 335, 65 
Am S R 155—Kripp v Curtis, 11 
P. 879. 71 Cal 62—Wood v Truekee 
Turnpike Co, 24 Cal. 4 74—Fletcher 
V. Stapleton, 10 P 2d 1019, 123 Cal 
App 13.3 

19 C.J. p 968 note 96 

31. Ala—Ellard v Goodall, 83 So 
568. 203 Ala. 476 

Cal—Parks v Gates, 199 P. 40, 186 
Cal. 151. 

19 C J p 968 note 97. 

Right to: 

Remove obstructions see infra ? 

100 . 

Repair see infra S 94. 

Sierht to timber and material 

The right to a mere roadway ease¬ 
ment carries with it the right to 
use and maintain the roadway, but 


not the absolute title to all the tim¬ 
ber and other material on the road- 
W'ay —Barton v Sutton, 224 S W. 366, 
188 Ky 801. 

32. Cal —City and County of San 

Francisco v Calderwood, 31 Cal 
585, 91 Am.D 542—^Wood v 

Truekee Turnpike Co, 24 Cal 474 

Mias—Quin v. Sabine, 183 So 701. 
183 Miss 375. 

N.Y—Berlin v Tachnln, 217 NYS 
190, 128 Misc 24. 

19 C J. p 975 note 3. 

33. Ala—Ellard v Goodall. 83 So 
568, 203 Ala. 476. 

Cal —^Wood V True kee Turnpike Co , 
24 Cal. 474—Fletcher v Stapb ton, 
10 P.2d 1019, 123 Cal App 133 
N'.T —Bakeman v Talbot, 31 NY 
366, 88 Am D. 275 

34. Cal —^Wood v Truekee Turnpike 
Co., 21 Cal. 474. 

Tenn—Vanderbilt University v. Wil¬ 
liams, 280 S W. 689, 152 Tenn 664 

35- Pa.—Cain v. Aspinwall-Delafield 
Co, 137 A 610, 289 Pa 535 

36. Md —Knotts v. Summit Park Co , 
126 A. 280, 146 Md. 234 

37. N C —^Winston Brick Mfg. Co. v. 
Hodgin, 130 S.E. 330, 190 N C. 582 

38. Mass.—Guillet v. Livemois, 8 
N E 2d 921, 297 Mass. 337, 112 A.L. 
R 1300—Siegel v. Starzyk, 130 N. 
E 499, 238 Mass. 29L 
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39. US—U S V Sandlass, D C.N. 

J , 34 F Supp 81. 

19 CJ p 968 note 2 fb] 

Particular grant construed 

Judgment of court, based on first 
call in deed, that width of right of 
way was fifteen feet in the northern 
as well as at the southern extiemity, 
as against second call which would 
limit the width at the northern ex¬ 
tremity to three feet, was proper, 
in view' of manifest intent of grantor 
to reserve on easement adequate for 
vehit les and pedestrians in the ordi¬ 
nary use of his lands—Russo v Cor- 
ideo, 129 A. 849, 102 Conn 663. 

40. NY—Matter of Buffalo, 120 N. 

YS. 611. 65 Misc 636. 

19 C J. p 968 note 99 
Sale of lots by plat 

Where a map by which building 
lots were sold was drawn to a scale, 
and the spate between the side lines 
of a passageway, when measured, 
showed that the way was seventy 
feet wide, and there was other evi¬ 
dence tending to show that that was 
the width intended by the persons im¬ 
proving the property, a purchaser of 
lots according to such map was en¬ 
titled to have the passageway main¬ 
tained at the seventy-foot width al¬ 
though the map contained no marks 
indicating that that was the width 
intended.—Zeller v. Littell, N.J.Ch., 
58 A. 377. 
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the width of the way, or is merely descriptive of the 
property over which the grantee may have such a 
way as may be reasonably necessary.A grant or 
reservation of a right of way of a designated width 
docs not, in the absence of circumstances showing 
that by the “right of way” a roadway of that width 
was intended, authorize appropriation of land out¬ 
side such width, so as to give a roadway of the des¬ 
ignated width. 

(b) Width Not Stated 

The grant of a right of way without stating its width 
will be held to be a suitable and convenient way. In 
such a case the width may also be determined by the 
width of a prior existing road or by the subsequent acts 
of the parties m locating the way. 

It IS a well settled rule of easements that, where 
there is no stated width in a grant creating a right 
of way, the grantee is entitled to a suitable and con¬ 
venient way,"*'^ which will lie determined by its suf¬ 
ficiency to afford ingress and egress to the owmer 
and occupants of the dominant estate,"*^ what is 
suit;d)lc and convenient being dependent upon the 
purposes of the grant and the circumstances of the 
case ‘*5 Thus, if the grant states merely the object 
for w’^hich the way is granted, the dimensions must 
be inferred to be such as are reasonably sufficient 
for the accomplishment of that oliject ,^6 and these 
<limensions arc not increased by the subsequent de¬ 


struction of an adjoining building.47 Although the 
grant is to be construed liberally toward the grantee 
in determining what is a reasonable width of an 
undetermined casement,^* nevertheless, the servient 
tenement cannot be burdened with the occupancy of 
a greater width than is reasonably necessary for the 
uses for which the right of way is reserved as an 
easement,^^ and the dominant owner is not entitled 
because of changed conditions to a way of greater 
width than was reasonable at the time of the 
grant 

Existence of road prior to grant or reservation. 
It sometimes happens that, where a right of way is 
granted or reserved without specifying its width, 
there has existed at the place, prior to the grant or 
reservation, a way that has been used for the pur¬ 
poses mentioned or intended in the deed, and in 
such circumstances the width of the way then ex¬ 
isting is frequently adopted as the width of the way 
thus granted or reserved.®^ 

Practical location of zuay. If the grantor or 
grantee at the time of the grant practically locates 
the width by the erection of fences or other struc¬ 
tures, and this location is acquiesced in by the other 
party, it will operate as an assignment of the way 
and have the same legal effect as though its width 
had been fixed by the deed.***- 


41. N" y —Matter of Buffalo, 120 N 
YS 611, 65 Misc 636 

3 0 C.1 |) 96S notes 1. 2. 

7101 Width 

111—Tioan V Allt?ood, 141 NE 779, 
310 Ill 381 

Mass —New York Cent R Co V. 

Ayer, 131 N E 32.'i, 239 Mass 70, 

19 C J p 968 note 1 laj 

Merely descriptive of location and 
not of width—Barrt-tt v Duchaine, 
149 NE 612. 251 Mass 37—19 CJ 
p 968 note 2 [aj 

42. Cal—Ballard v Titu.s. 110 P 
118, 157 Cal 673 

43. Ala —El lard v Goodall, S3 So. 
568, 203 Ala. 476 

Conn —Caseio v Menifhi, 172 A. 919, 
118 Conn 436 

Mass—Dunham v Dodtje, 126 N E. 

663, 235 Mass 367 
N J —Simeone v Varloro, 152 A. 173, 
107 N J Eq. 204 

N.Y—Dalton v Devy, 179 NE 371, 
258 NY 161, reversing 247 N.Y.S 
730, 232 AppDiv 759 
Tex—Elias v Horak, Civ App , 292 
SW. 288. 

Vt—Addison County v. Blackmer, 143 
A. 700, 101 Vt 384 
Va—Roanoke Waterworks Co. v 
Roanoke Glass Co, 144 S E 460, 
151 Va 229 

W Va —Rhodes Cemetery Ass'n v. 
Miller, 7 S E 2d 659—State Road 


Commission of West Virginia v 
Chesapeake & O Rv Co, 177 SE 
530, llSWVa 647—1 aimer v New¬ 
man, 112 SE 194, 196, 91 W Va 
13, citing Corpus Juris. 

19 C .1 p 968 note 4 

44. Mass —Lipsky v Heller, 85 N E 
453, 199 Mass .UO 

W Va—Palmer v Newman, 112 SE 
194, 196, 91 W Va. 13, oiling Cor. 
pus Juris. 

45. Iowa —Bina v Bina, 239 N W. 
68, 213 Iowa 432, 78 ALH 1216. 

Mass —Dunham v Dodge, 126 N E. 

663, 2.15 Mass 367 
Vt—Addison Countv v Blackmer, 143 
A 700, 101 Vt 384 
W Va—Palmer v Newman, 112 SE 
194. 196, 91 WVa 13, citing Cor¬ 
pus Juris. 

19 C J. p 969 note 6 

PixinflT width of driveway to ceme¬ 
tery at sixteen and one-half feet held 
proper—Rhodes Cemetery Ass’n v 
Miller, W Va , 7 S E 2d 659 

46- Ala.—Ellard v Goodall, 83 So 
668. 203 Ala 476 

Me—Willband v Knox County Grain 
Co. 145 A 405, 128 Me 62 
Va.—Buckles-lrvine Coal Co v. Ken¬ 
nedy Coal Corporation, 114 S E 233, 
134 Va. 1 

19 C J p 969 note 8. 
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Under grant of right of way for 
carriageway, no width being pre- 
sci ihed, granlet* is entitled to a way 
of suthcient width for a reascmable 
carriageway—Perry v Wiley, 120 N. 
E 455, 285 Ill 25 

47. NY—Andrews v Cohen 148 N 

YS 1028, 163 AppDiv 580. 150 

NYS 1074, 165 AppDiv 918 

48. Vt —Addison County v Black¬ 
mer. 143 A. 700, 101 Vt. 384. 

49. Me—Willband v. Knox County 
Grain Co, 145 A. 405, 128 Me 62 

WVa—Palmer v Newman, 112 SE 
194, 91 WVci 13—Wiley v. Ball, 79 
S E 659. 72 W Va. 685 

50. Mass —Dunham v Dodge, 126 
NE 663, 235 Mass 367. 

51- La—Burgas v Stoutz, 141 So. 
67, 174 La 586 

Mich—Bricault v Cavanaugh, 245 N 
W 573, 261 Mich 70 
Va—Good V. Petticrew, 183 SE 
217, 165 Va. 526 
19 CJ p 969 note 10 

52. WVa.—Palmer v Newman, 112 
S E 194, 91 W Va 13. 

19 CJ p 969 note 11. 

Isolated mention of width of right 
of way in deeds i>ertaming to ser¬ 
vient lands did not control as against 
construction by acts and acquies¬ 
cence —Schroeder v Taylor, 134 A. 63, 
104 Conn. 596. 
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b. By Implied Orant 

Where a way is acquired by implied grant, the ex¬ 
tent of the right depends upon the facts in the particular 
case. 

In the case of ways arising by implied grant, the 
extent of the right acquired will depend upon the 
facts in the particular case.®^ 

c. By Prescription 

In the absence of statutes otherwise providing, the 
character and extent of a way acquired by prescription 
are fixed by the user under which it is gained. 

In accordance with the rule applicable to prescrip¬ 
tive easements generally, see § 74 supra, the char¬ 
acter and extent of a way acquired by prescription 
are fixed and determined by the user under which 
It is gained, except in so far as the question may be 
affected by special statutory provisions and this 
rule has been applied in determining the length^® 
and width^G of such a way. If the limits of a way 
so acquired arc not very clearly defined the owner 
of the dominant tenement is only entitled to a way 
bounded by the line of reasonable enjoyment.^7 


§ 78. - Light, Air, and View 

The extent of the right to light, air, and view when 
acquired by express grant depends upon the construction 
of the terms of the grant. If acquired by implied gram, 
it depends upon the facts in the particular case. 

The extent of the right to light, air, and view 
when claimed under an express grant or reservation 
must depend entirely upon the construction of the 
terms of the conveyance, except in so far as the 
question may be affected by special statutory regu¬ 
lation.^^ In any event, however, an easement of 
light and air covenanted for by the owner of the 
servient estate places on him the implicit obligation 
not to build in such a manner as to destroy the en¬ 
joyment of the casement by the owner of the dom¬ 
inant estate, see infra § 99. The rights of an own¬ 
er of a way to have the space above the way kept 
open for light and air is considered infra § 97 

By implied grant. The extent of the right to 
light, air, and view when claimed under an implied 
grant depends upon the facts in the particular 
case.®® 


53. On severance of tenements 

Where an easement for a drivewa> 
arises by implied grant on the sever¬ 
ance of tenements, the extent of the 
easement is so much of a strip of 
ground as is reasonably neces.sary 
and convenient for such drneway — 
Christensen v. Luehrs, 273 N ^V. 839, 
133 Neb 50. 

Effect of snbsegnent plat 

If an implied covenant of an ease¬ 
ment of a right of way arose on the 
sale of property prior to the date of 
a plat, the easement would not ex¬ 
tend to the increased width of a 
street first shown by the subsequent 
plat—Mullan v. Hochman, 145 A 554, 
157 Md 213 

Ways created by sale by reft rence to 
map or plat see supra § 39. 

64. Cal —W'^ard v City of Monrovia, 
App, 100 P.2d 836. 

Ky —Rupp V Hickman, 112 S W.2d 
1023, 271 Ky 708—Mann v Phelps, 
107 SW2d 2S8, 269 Ky 493. 

Mo.—Riggs V City of Springfield. 126 
S W 2d 1144, 344 Mo. 420. 122 A.L. R. 
1496, transferred, see, App, 96 S- 
W2d 392 

Mont.—Ferguson v Standley. 300 P 
245, 89 Mont. 489. 

Va—Virginia Hot Springs Co v. 
Lowman, 101 S K 326, 126 Va 

424 

W.Va—Staggers v Hines, 104 SE 
768. 87 WVa 65 
19 C.J. p 967 note 82. 

The dlmensioiui of a way first ac¬ 
quired by an agreement, and then 
when that agreement was judicially 
abrogated, by sufficient adverse user 
were fixed by the description in the 


agreement, the adverse user being 
< oextensive with that description — 
Barry v Tunick, 122 A. 439, 95 NJ 
Eq 94, reversed on other grounds 127 
A 658, 97 N.TEq 281 
User of public road 

A private right of way established 
by prescription is not extended by 
the user of a public road which it 
enters—Burnham v. Burnham, 167 
A 693, 132 Me. 113. 

55. Mich—Engel v. Gildner, 226 N 
W. 849, 248 Mich. 96. 

56. M mt —Ferguson v Standley, 
300 1’ 24 5, 89 Mont 489 

I’®'—Donahue v. Punxsutawney Bor¬ 
ough, 148 A 41, 298 I\» 77 

Va—Virginia Hot Springs Co v 
Lowman, 101 S E. 326, 126 Va 

424. 

WVa—Allen v. Neff. 135 SE 2, 102 
WVa 230, 60 ADR. 1293—Fore¬ 
man V. Greenburg. 106 S E 876. 88 
WVa. 376. 

Fenced lane 

Where the passway used adversely 
by plaintiffs for the statutory period 
W'as a lane fenced on both sides, the 
easement extends to the fence line, 
and is not limited to the width of 
the wagon tracks or beaten path, as 
would be the case If it wei e un¬ 
fenced—Haffner v. Bittell. 24 8 S.W 
223. 198 Ky 78. 

Under some statatss private ways 
acquired by prescription cannot ex¬ 
ceed a certain number of feet in 
width—f^ollier v. Parr, 7 SB 860, 
81 Ga 749—19 CJ p 977 note 39. 

57. AVash—Van Vanter v. Flaherty, 
79 P 794, 37 Wash. 218—Everett 
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Water Co. v. Powers, 79 P. 617, 37 
Wash 143. 

58. Pa—M T. Garvin & Co v. Lan¬ 
caster County, 139 A. 164, 290 Pa. 
448. 

19 C J p 969 notes 16, 16. 

Alterations and obstructions as af¬ 
fecting right see supra 5 53 

Grant indefinite 

A deed describing the lot con¬ 
veyed as bounded in the rear by 
certain vacant land which was to be 
forever kept open for light and air 
did not create an easement In the 
whole of the vacant land but only in 
so much thereof as was treasonably 
necessary for the use and enjoyment 
of the easement so granted, under 
such a deed a distance of ten feet 
from the dividing line between the 
dominant and servient estates is a 
reasonable distance at which struc¬ 
tures excluding light and air may 
be erected in the absence of a show¬ 
ing of extraordinary circumstances. 
—Tidd V Fifty Associates, 131 N E. 
77. 238 Mass 421. 

59. Quantity of light and air 

The owners of casement by im¬ 
plied grant for light and air through 
window In wall of their house next 
to house on adjoining lot are en¬ 
titled to undisturbed enjoyment of 
all that such easement gives them, 
measured exactly by quantity of 
light and air received through such 
window as modified by shutter pro¬ 
jecting therefrom at time of sever¬ 
ance of common ownership of both 
houses and lots.—Lane v. B^autt, 6 
A 2d 228, 176 Md 620. 
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By prescription. As appears supra § 19, the Eng¬ 
lish doctrine that an easement for light and air may 
be acquired by prescription has been very generally 
rejected in the United States. The extent of the 
right in England when acquired by prescription is 
considered in 19 C.J. p 970 notes 19-23. 

In Louisiana the servitudes of view and drip, 
when estalilished merely by the destination du pere 
de famille, and without specific title, do not include 
the prohibition of building upon the adjoining prop¬ 
erty, which, being a continuous, nonapparent servi¬ 
tude, can be established only by title. When, how¬ 
ever, the servitudes first mentioned are established 
by the owner by specific title, that last mentioned is 
included.®® 

§79. Location 

The failure of a grant definitely to locate an ease¬ 
ment does not give the grantee the right to use the 
servient estate without limitation. In such a case the 
grantor may designate the location, and If he fails to 
do so the grantee inay then make the designation which 
in either case must be reasonable 

Where an easement in land is granted in general 
terms, without giving definite location and descrip¬ 
tion to it, so that the part of the land over which 
the right is to be exercised cannot be definitely as¬ 
certained, the grantee does not thereby acquire a 
right to use the servient estate without limitation as 
to the place or mode in which the easement is to be 
enjoyed.®! An easement over the lands of anoth- 


§ 80 

cr, such as a private way, must have a particular 
definite line,®^ and, if the grant or reservation cre- 
ating It does not specifically fix its location, the lo¬ 
cation may be fixed, as will appear, by the designa¬ 
tion of one of the parties, by a court of equity, § 
cS3 infra, or by the subsequent agreement of the 
parties, § 82 infra. 

Rights of parties to designate location. If the 
grant or reservation of an easement does not fix its 
location, the owner of the servient estate has the 
right in the first instance to designate the location,®2 
and in the event of his failure to do so it may be 
selected by the owner of the easement,®^ but not 
otherwise.®^ In either case the location must be a 
reasonable one as to both parlies in view of all the 
circumstances, and such as will not unreasonably 
mlerfere with the enjoyment of the servient es¬ 
tate ®® If this requirement is satisfied the location 
cannot be questioned.®^ These rules, although most 
frequently applied in the case of ways, are applica¬ 
ble to all classes of easements.®® 

The location of an casement arising bv implied 
qrant depends upon the facts in the particular 
ca.se.®® 

§ 80. - Location of Ways by Express 

Grant or Reservation 

a. In general 

b Ways existing at time of grant 


Area subject to easemeut 

Site of buildinf? out^^ide harbor 
line held not part of lake shore park 
over which oAvners of lots arros=!s 
street had c.*iscmpnls of light, a'icw, 
el< —StcA'cns IIol< 1 Co a Chicago 
Yacht Club. 171 NE 550, 3.19 Ill. 
46,’. certiorari denied 51 S Ct 79, 382 
U S 875, 75 L. Ed 773. 

60. La —Lernos v Canepa, 38 So 
438, 114 La. 517. 

61. Miss —GloAa*r v Falls, 82 So. 4, 
120 Miss 201. 

Or.—Cullison v. Hotel Seaside, 268 P 
758. 759, 126 Or 18. citing Corpus 
Juris. 

Pa—Ponnsjlvania Water & Power 
Co V Rfig.*irt, 193 A 311, 127 Pa 
Super 600 
19 C J p 972 note 63 

62. WVa — Post V Wallace. 192 S. 
B 112, 119 WVa 132 

63. Ark —Puleher v Dierks Lum¬ 
ber & Coal Co. 261 SW 645, 164 
Ark 261 

Cal —Coon v. Sonoma Magnesite Co , 
189 P. 271, 182 Cal 597. 

Mass —Davis v. Sikes, 151 N.E 291, 
254 Mass. 640—Barrett v Du- 
chaine, 149 N B. 632, 254 Mass 
37 — Phipps V Johnson, 99 Mass. 26. 
Minn.—IngelBOB v. Olson, 272 N.W. 


270, 274. 199 Mmn 422, 110 ALR 
167, citing Corpus Juris. 

Miss—tllover a Falls, 82 So 4, 120 
Miss 201 

Tenn —Richardson v Bristol I^and & 
ImproA'cment Co, 3 Tenn App 671 

Vt—La Fleui V Zelenko, 141 A 603. 
101 Vt. 64 

19 C.J p 971 note 32. 

64. Ark —Fulcher a' Dierks Lumber 
& Coal Co, 201 SW 645, 164 Ark 
261, 

Cal —Coon v Sonoma Magnesite Co , 
189 P 271, 182 Cal 5‘»7 

Mass—Davis v Sike.s. 151 NE 291, 
264 Mass 540. 

Minn —Engelson v Olson, 272 N W 
270, 274, 199 Mmn 422. 110 ALR 
167, citing Corpus Juris. 

Miss—Glover v Falls. 82 So 4, 120 
Miss 201 

Tenn.—Richardson \ Bristol Land & 
Improvement Co, 1 Tenn App 671 

Vt—La Fleur v Zelenko, 141 A. 603, 
301 Vt 64 

19 C J p 971 note 33 

65. Cal—Ballard v. Titus, 110 P 
118, 157 Cal. 673 

66- Ark—Fulcher v Dieiks Lumber 
& Coal Co., 261 SW. 645, 164 Ark. 
261. 


Mass—Davi.s v Sikes, 151 NE 291, 
354 Mass 540 

Minn—Ingelson v Olson, 272 N.W. 
270. 274. 199 Minn 422, 110 ALR. 
167, eiling Corpus Juris. 

Miss —Gkiver v Falls, 82 So. 4, 120 
Miss 201 

Vt—La Fleur v Zelenko, 141 A. 603. 
101 Vt 64 

19 C J p 971 note 35 

67. Minn—Ingelson v Olson, 272 N 
W 270. 274, 199 Minn. 422, 110 A 
L R 167, citing Corpus Juris— 
Sabin v Rea, 223 NW 151, 176 
Minn 264—Callan v Hause, 97 N 
W 973, 91 Minn. 270. 1 Ann Cas 
680 

68. Mass—^Kesseler v. Bowdltch. 
Ill NE 887, 233 Mass 265 

19 C J p 971 note 38 

69. On partition amongp heirs 
Where lane used by ancestor in 

going to different parts of his land 
was reasonably necessary to enjoy¬ 
ment of different tracts into which 
his heirs partitioned land, wa> 
which heirs had right to use was one 
used by ancestor, and as located at 
time of partition.—^Kaiser v Somers, 
138 N E. 20, 80 Ind App 89 
Location of ways of necessity see In¬ 
fra S 81. 
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a. In General 

If a grant of a way definitely fixes its location» the 
terms of the instrument control If the location Is not 
definitely fixed in the grant, the grantee is entitled to a 
convenient, reasonable, and accessible way. 

If a grant or reservation of a way definitely fixes 
its location the terms of the instrument are, of 
course, controlling,'^^ and the right of passage can 
only be exercised in the precise place so estab¬ 
lished This IS especially true where there has 
been a jiractical location by the parties of the w^ay 

as defined by the instrument.'^^ 

Location not definitely fixed in grant Where a 
conveyance of a right of w^ay docs not definitely fix 
Its location, the grantee is entitled to a convenient, 
reasonable, and accessible way"^^ Writhin the limits 
of the grant.What constitutes a way of this 
character depends upon the condition of the place 
and the purposes for which it was intended,^*** and 
the acts of those having the right of user."® How¬ 
ever, the location must be reasonable as respects the 
rights of the grantor as well as the grantee. 


If the grant of a way in describing its location 
fixes It “as IS most convenient” the location of the 
way IS to be fixed solely to suit the convenience of 
the grantee ,7® and a grant of a right of way where 
most convenient to the grantee and least prejudicial 
to the grantor gives the grantee an election as to 
the place and course in wdiich the way should be 
laid out If the grant of a right of way describes 
It as “across” a lot of land it confers no right to 
enter at one place and come out at another on the 
same side but a grant of a right of w^ay across 
the grantor’s land to a designated road does not 
necessarily limit the owmer of the w’^ay to a way so 
located as to enter the designated road on the gran¬ 
tor’s land 

Jl'/iere there ore t7co 7i'ays to which the descrip¬ 
tion in the grant apjilies, evidence of the declara¬ 
tions of the grantor is admissible to identify the one 
intendcd.®- 

If till grantor reser7Ts th>c right to locate a w^ay 
wnthin certain limits over the land granted, he ma\ 
locate the w'ay at any point within such limits,®* 


70. NM—Dver v Compere, 7.i P 2d 

1356 41 N A1 716. 

Wis —F W Woolworth Co v Vog:el- 
.sangr. 187 NW 179, 176 Wi.s 366 
19 C J p 971 note 39 

The words **approxiiiiate- 

ly,*’ and **more or less*’ whtn used in 
eonneciion with the courses and dis¬ 
tances in a grrant of a right of w'ay 
may be disregarded if not controlled 
or explained by monuments, bound¬ 
aries and other expressions of in¬ 
tentions. and may be gi\fn meaning 
and effect when so controlled and 
explaini‘d—Tngclson v Olse>n, 272 N 
W 270, 199 Minn 422, llO ALR 
167 

lT.se of sueh words generally see 
Bounelarics 5 4 

71. Wis —F W WoeiUvorth Co v. 
Vogel.sang, 187 NW 179, 176 Wis 
366 

19 CJ p 971 note 40 

72. Mass—Gerrish v. Shattuck, 128 
Mass .971 

73. Ala — Kllard v Goodall. 83 SeP 
568. 203 Ala 476 

Atk—Fulcher v Dierks Lumber & 
Coal Co, 261 S W 645, 64K. 164 

Ark 261, quoting Corpns Juris. 
Conn—Cascio \ M* nghi. 172 A. 919, 
118 Conn 436 

Or—Cullison v. Hotel Seaside, 268 P 
758, 126 Or 18 

VI—La Fleur v ZeUnko, 141 A 
603, 101 Vt 64—Ste>v< ns v Mae- 
Rae. 122 A 892, 97 Vt 76 
19 CJ p 971 note 43 

O-raatee is not entitled to any par- 
ticnlar way 

Mich—Haynes v. Kay, 189 N.W 844, 
220 Mich 9. 


The grantee is not limited to a 
way affording reasonable access 

where the location can be dt finite 1\ 
determined, in such case he is en¬ 
titled to all that the instiument 
creating th« way glxes? him—Daw¬ 
son \ McKinnon, 285 N W 258 226 
Iowa 766 

Kejistration of land fr<‘e of right 
of way easement does not i>r< vent 
location of w*ay in adjacint land — 
Brooks v Quinn, 164 N F 822, 266 
Mass 132 

Citing Corpus Juris in holding that 
a grant not d« finitely loc.itmg a way 

IS not too vague to be enloneablt- 

Shirley v Van Every, 167 SE 315, 
34 9. 1.99 Va 762 

74. Vt—Stevens v. MacRae, 322 A 
892. 97 Vt 76 

75. Ark—Fulcher v Hicrks Lum- 
bei & Coal Co, 261 SW 615. 648, 
164 Ark 261, quoting Corpus Ju¬ 
ris. 

Fla—Kotick V Durrant, 196 So 802, 
143 Fla 386 
19 CJ p 971 note 44. 

76. Mass—O'Brien v Murphy*. 75 N 
E 700, 189 Mass 353 

77. Ark —Fulcher v. Dierks Lum¬ 
ber & Coal Co, 261 SW 645. 648. 
164 Ark 261, ciuoting Corpus Ju. 
ns. 

Vt—La Fleur v Zelenko, 143 A 603, 
103 Vt 64—Stevens v Ma<‘Rae, 3 22 
A 892, 894, 97 Vt 76. citing Corpus 
Juris. 

3 9 C .1 p 971 note 46. 

Ziocation creating least possible bur. 
den 

If the grant or reservation of a 
way assumes to locate it but is I 
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I amliiguous it will be located «;o ns lev 
impose as little burden upon tin 
servient estate as is consistent with 
a fair use of the way 
Iowa—Brossart v Corlett, 27 low.i 
288 

Mass—Simonds v Widlington, 10 
Cush 313 

78. Conn—Miles v. Douglas. 34 
Conn 393 

79. Mass—Jones v I’ercival, 5 T‘ic k 
485, 16 Am D 415 

80. Mass—Comstock V Van Dense n. 
5 Pick 3 63 

81. Particular grant construed 

A stipulation in an ic t of parti¬ 
tion for perpetual right of wav 
across land ol one of parlitioners to 
designated road was intended tck 
create right of passage over and 
acioss partitioner’s prop* rty in or¬ 
der to ultimately reach such road^ 
and obligation of partitioner was to 
furnish right to passage over and 
acioss his property whether it led 
directly to designated road on proi>- 
erty itself or to the siime road at 
some other place —Ronaldson v. 
Vicknair, La App . 185 So 52 

82. NH—French v. Hay*es, 43 N H, 
30, 80 Am D 127 

19 C J p 972 note 50 

83. He cannot locate the way out¬ 
side the limits specified in the grant 
—Terry v Tinsley, 124 SE 290, 3 40 
Va 24 0 

ZiOCation by grantee as location by 
grantor 

Where the grantor reserves the 
right to locate a way across the 
lands granted, his acceptance of a 
way located by the grantee at his re- 
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provided he does not act wantonly or oppressively 
in so doing.*< 

b. Ways Existing at Time of arant 

Where a way is granted without fixing its location, 
but there is a way already located at the time of the 
grant, such way will be held to be the location of the 
way granted unless a contrary intention appears. 

Unless a contrary intention appears from the 
terms of the grant,when a right of way is grant¬ 
ed over certain land without fixing its location, but 
there is a way already located at the time of the 
grant, this will be held to be the location of the 
way granted,*^® and the grantee cannot be compelled 
to accept a substitute therefor.^'^ Under the cir¬ 
cumstances it will be presumed that the parties had 
in mind the way already located.^^ A grant of the 
right to pass “over the accustomed way” refers to 
the custom existing at the time of the conveyance 

§ 81. - Location of Ways of Necessity 

In the absence of statutory regulation, the owner of 
land over which a way of necessity is to pass may desig¬ 
nate Its location; and if he fails to do so the owner of the 
easement may then make the designation. In either case 
the location must be reasonable. 

In absence of statutory regulation, the owner of 
the land over which a way of necessity is to pass 


has the right to determine its location,®® subject to 
the restriction that the way located must be reason¬ 
ably convenient.®^ In the event of failure of the 
owner of the servient tenement to locate the way,®® 
or if he selects an impracticable route,®® the per¬ 
son entitled to the way may make the location, sub¬ 
ject to the restriction that in so doing he must not 
encroach upon the land of his grantor further than 
circumstances render necessary.®^ The route is to 
be determined by the reasonable convenience of lioth 
parties, and not by the sole interest of either ®® 
‘Where neither designates it, the way used by com¬ 
mon consent will be considered the way.®® 

Statutory regulations. Where the location of 
ways of necessity is regulated by statute, substantial 
compliance with the statutory requirements is nec¬ 
essary.®’^ 

§ 82. - Location by Agreement of Parties 

Where an easement, such as a right of way, is grant¬ 
ed without fixing its location, the location may be sub¬ 
sequently fixed by an express agreement between the par¬ 
ties or by an implied agreement arising out of the use 
of a particular way 

Where an casement in land, such as a way, is 
granted in general terms, without giving definite 
location and description of it, the location may be 


quest in subslanco a lot alien by 
him, for what a man mav do by 
himstlf hi mav do h\ another — 
Shackelford v Miller, 281 SW 222. 
J17 Ky 1 12 

84. Conn —Hart v (\>nnor 25 Conn 

ni 

Kv - Iltvna v Lyons 14 S W 2d 766, 
767, 228 Kv 211, quoting Corpus 
Juris. 

85. A grant reserving- to tlie grantor 
the right later to locate the way 

does not pass the use of a way 
a I ross the servient which was In ex¬ 
istence at the time of the prant — 
West V. H J Lewis Oyster Co , 121 
A 462, 99 Conn 55. 

8€- Iowa—Dawson v McKinnon, 
285 NW. 258. 2(>6. 226 Iowa 756, 
quoting Corpus Juris. 

Mass—Dunham v Dodge, 126 NE 
663, 235 Mass 267. 

Tex —Elias v Horak, Civ App , 292 
S W 288, 290. quoting Corpus Ju¬ 
ris. 

19 C J p 972 note .52 

87. Mass—Gernsh v Shattuck, 128 
Mass 571 

Tex.—Elias v Horak, Civ App., 292 
SW. 288, 290, quoting Corpus Ju¬ 
ris. 

88. N.Y —Peabody v Chandler, 40 
NTS 1038, 17 Misc. 656 

89. Conn —Ferriso v. Knowles, 41 
Conn. 308. 

90. Mich —^Waubun Beach Ass'n v. 


Wilson, 265 N W 474. 271 Mich 
598. 103 ALR 983—Douglas v 

Jordan. 205 NW 52, 292 Mich 283, 
41 ALR 1437 

NC—Winston Brick Mfg t^o v 
llodgin, 135 SE 466. 192 NC 577 
—Winston Brick Mfg Co v Hod- 
gin. 130 SE 390, 190 NC 582 

Tex —Missouri-Kansas-Tcxas Ry Co 
of Texas V Cunningham, Civ App, 
273 SW 697 

19 C J p 972 note 56 

91- Ma^ —Davis v Sikes, 151 N E 
291, 264 Mass 540 

Mich—^Waubun Beach Ass’n v Wil¬ 
son. 265 NW 474. 274 Mich 598, 
103 ALR 983 

NC—Win.ston Brick Mfg Co v 
Hodgin, 136 SE 466, 192 NC 677 

19 C.J p 972 note 67. 

92. Mass—Davis v Sikes, 151 NE 
291, 254 Mass 540 

N C —^Winston Brick Mfg. Co. v 
Hodgin, 130 SE 330, 190 NC 582. 

Tex.—Missouri-Kansas-Texas Ry Co 
of Texas v Cunningham, Civ App.. 
273 SW 697 

19 C J. p 972 note 58 

98. S C —Brastngton v Williams. 
141 SE. 375, 143 SC 223. 

94. Mich.—Moore v White, 124 N 
W 62. 159 Mich. 460, 134 Am.S.H 
735 

Mont.—Herria v. Sieben, 127 P. 323, 
46 Mont. 226 
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95. SC—Brasington v Williams. 

141 S E 375, 143 SC 223 
Tenn—McMillan v McKee, 164 S W. 
1197, 129 Tenn 39, AnnCasl916A 
145. 

96L Mass —Davis v Sikes, 151 N E 
291, 254 Mass 540 

Tex —Elias v Horak, Civ App . 292 
S W. 288—Missouri-Kansas-Texas 

Ry Co of Texas v Cunningham, 
Civ App 273 SW 697 
W Va—Johnson v Lunsford, 168 S 
E 382, 113 WVa 270 
19 C J p 972 note 61 
User as Bhowlng- deslgiLatiou of lo¬ 
cation 

Where defendant had a right of 
way by necessity, evidence as to 
continued and uninterrupted user 
thereof would be relevant to show 
what was the way set out and de¬ 
fined by his grantor over grantor’s 
land —Chenevert v Larame, 108 A 
589. 42 R.I 426. 

97. &0L IiOUlslaiLa, under the statute, 

the way should be located on the side 
where the distance is shortest to the 
public road and at the place least 
injurious to the person on whose 
estate it is granted, due regard be¬ 
ing paid at the same time to the 
interest of the other parly —Mercer 
V Daws, App., 186 So 877—Bandelin 
V. Clark, 7 La.App 64—Breeden v 
Lee, 2 La App. 126—19 OJ. p 972 
note 62 [a]. 
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subsequently fixed by an express agreement of the 
parties,®* ar by an implied agreement arising out 
of the use of a particular way by the grantee and 
acquiescence on the part of the grantor,®® provided 
the way is located within the boundaries of the 
land over which the right is granted.^ As other¬ 
wise expressed, it is a familiar rule that, when a 
right of way is granted without defined limits, the 
practical location and use of such way by the gran¬ 
tee under his deed acquiesced in for a long time by 
the grantor will operate to fix the location ^ The 
location thus determined will have the same legal 
effect as though it had been fully described by the 
terms of the grant.® It has been held, however, 


that this rule, which is a rule of practical construc¬ 
tion adopted to ascertain the intent of the parties, 
will not be permitted to defeat an intention fairly 
expressed in the terms of the grant controlling the 
future location.^ 

§ 83. -Location by Court 

Under certain circumstances a court of equity may 
fix the location of a way. 

Whether a way is created by express grant, or 
reservation,® or by implication as a way of necessi¬ 
ty,® the location thereof may be determined by a 
court of equity, at the suit of the owner of either 
estate,’^ in case the parties cannot agree on a loca- 


98. IT S —Babler v. Shell Pipe Line 

Corporation, D C.Mo, 34 F.Supp 

ID 

Mass —Brooks v Quinn. 164 N E S22, 
266 Mass. 132—Wood v Wilson, 
167 N.E 592, 260 Mass. 412—Dun¬ 
ham V Dodgre. 126 NE 663. 235 
Mass 367. 

Or—Culllson v Hotel Seaside. 268 P. 
758, 759. 126 Or 18. citing; Con»iU 
Xoris. 

Pa—Pennsylvania Water & Power 
Co V. Reiffart. 193 A 311, 127 r*a. 
Super 600. 

WVa—Scott V. Black, 120 SE 167, 
169, 95 W Va. 48 citing; Corpus Ju¬ 
ris. 

Wis—P W Woolworth Co v Vogel¬ 
sang, 187 NW. 179, 176 Wis 366 

19 C J p 972 note 64 

99. Conn —American Brass Co. v 
Serra, 132 A 565. 104 Conn 139— 
West V H J Lewis Oyster Co. 
121 A 462. 99 Conn 55 

Md—Stevens v Powell, 137 A. 312, 
152 Md 604 

Mass—Dunham v Dodge, 126 NE 
663 235 Mass 367. 

Mich —iiouglas V Jordan, 205 N W 
52. 232 Mich 283. 41 ALR 1437 

Minn—Bruns v Willems, 172 N W. 
772. 142 Minn 473 

Mo—Massa v Union Electric Light 
& Power Co. 50 S W 2d 714, 719, 
citing Corpus Juris. 

Or—Beck \ Lane County, 18 P 2d 
694, 597. 141 Or 580. citing Corpus 
Juris. 

Pa.—Pennsylvania Water & Power 
Co V Reigart, 19.3 A 311, 127 Pa 
Super. 600 

R I —Sullivan Cranite Co v Vuono, 
137 A 687. 48 R I 292. 

Tenn.—Teanessee Public Service Co 
V. Price, 65 S.W.2d 879, 16 Tenn 
App. 68 

Tex—Elias v. Horak, Civ.App, 202 

S.W. 288 

W Va —Rhodes Cemetery Ass*n v 
Miller. 7 S.E.2d 659—Sc ott v 
Black, 120 S.E. 167. 95 WVa 48 

19 C.J p 972 note 66 
A pip* aassmaut providing 

that additional pipe lines and tele¬ 


graph or telephone line should be 
constructed parallel with and ad¬ 
jacent to original pipe line, but not 
designating course to be followed b> 
original pipe line or on whic'h side of 
original pipe line the telephone or 
telegraph line and additional pipe 
lines should be placed, would b<‘ con¬ 
strued as permitting construction of 
additional pipe lines as parallel with 
original pipe line with a space of six 
feet separating each utility, where 
course of easement was made certain 
by initial construction of the first 
pipe line, and parties for many years 
acquiesced in construction of term 
‘"adjacent to*' as meaning at an in¬ 
terval of approximately six feet — 
Babler v Shell Pipe Line Corpora¬ 
tion, DC Mo., 34 FSupp 10 

Mere temporary use of a way held 
not to constitute a location 
Conn—West v H J. Lewis Oyster 
(*o 121 A 462. 99 Conn 55 

Kv'—Beattyville Co v. Tv rone t'oal 
Co. 3C5 SW €16, 205 Ky 197 
19 CJ P 972 note 65 [b] 

1. Or—Cullison v Hotel Seaside, 
268 P 758. 759, 126 Or. 18, citing 

Coxime Juris. 

Vt—Kinney v Hooker, 26 A 690, 
65 Vt 333, 36 Am S R 864 

8b Ky—Heyna v. Lyons, 14 S W 2d 
766, 767, 228 Ky. 211, quoting Cor¬ 
pus Juris. 

Mass —Rajewski v McBean, 172 N 
E 882, 273 Mass 1—Davis v Sikes, 
151 N E 291, 254 Mass 540— 

Naumkeag Steam Cotton Co v 
American Glue Co, 139 N E 296, 
244 Mass 506 

Or—Cullison v Hotel Seaside, 268 
I» 758 7.59, 126 Or 18, citing Ooj> 
pus Juris. 

Vt —La Fleur v Zelenko, 141 A 603, 
101 Vt 64. 

WVa—Johnson v Lunsford, 168 S.E 
382. 113 WVa 270. 

19 C J p* 973 note 67 

3. Mass —Davis v Sikes, l6l N E. 
291. 254 Mass 540—Naumkeag 

Steam Cotton Co v American Glue 
Co, 139 NE. 296, 244 Mass. 606. 
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Vt —La Fleur v. Zelenko. 141 A 603, 
101 Vt 64 

WVa—Scott V Black. 120 SE 167. 
169, 95 WVa 48. citing Corpus Ju¬ 
ris. 

19 C J p 97.3 note 68 

4. Mass—Stetson v. Curtis. 119 
Mass 266 

Or—Cullison v Hotel Seaside. 268 P. 
7.58, 759. 126 Or. 18. citing Corpus 
Juris. 

5. Ala —Looney v. Blackwood, 140 
So 400. 4 01, 224 Ala 342, citing 

Corpus Juris. 

Mass —Wood v Wilson, 157 N E 592. 
260 Mass 412—Barrett v Du- 
chalne, 149 NE 632, 254 Mass. 
37. 

Minn—IngeHon v Olson 272 N W 
270 274 199 Minn 422. 110 AL 

R 167, citing Corpus Juris. 

Vt—Stevens v MacRae, 122 A 892 
894, 97 Vt 76. citing Corpus Juris. 
19 C J p 973 note 70. 

6. Ala—Looney v Blatkw'ood. 140 
So 400. 401. 224 Ala 342, citing 

Corpus Juris. 

Md—Fox V Paul, 148 A 809. 813, 
158 Md 379. 68 ALR 520. citing 

Corpus Juris. 

Mich —Douglas v. Jordan, 205 N.W. 

52, 232 Mich. 283, 41 ALR 1437. 
19 C J p 973 note 71 
A way arising by necessary Im- 
pllcatiou is not lost me rely because 
its location has not been defined be¬ 
fore litigation arises concerning it 
—Rice V. Vineyard Grove Co, 169 
N E 664. 270 Mass 81. 

Where the right is not clear and 
is disputed, ordinarily a court of 
equity Is without Jurisdiction to 
lay down a way of necessity —Fox 
V Paul. 148 A 809. 158 Md 379, 68 
ALR 520. 

XTecessary parties 

Grantee was not entitled to have 
way of necessity over grantor's land 
located by the court, where alleged 
owner of existing way was not par¬ 
ty.—Fox v. Paul, supra. 

7. Cal —^Davidson v. Ellis, 98 P. 
254, 9 CaLApp. 146. 
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tion, and the right is clear. So also a court of eq¬ 
uity has jurisdiction to locate a way, where a bond 
for a deed containing a reservation of a right of 
way and which failed to locate the way was de¬ 
stroyed by fire,8 or where the location of the way 
by the parties was indefinite at the outset and was 
so treated and maintained.® Whatever may be the 
effect of the nonlocation for a specified period as 
affecting the right of the grantee of the easement 
to locate it, the right to have a court of equity defi¬ 
nitely locate the right of way exists, although the 
grantee's right to fix it has elapsed.^® W'here the 
duty of selection devolves upon the court, the lo¬ 
cation as fixed must be reasonable and the w^ay 
should be located so as not to disturb the owner of 
the servient tenement more than the necessities of 
the case require .12 

§ 84. - Change of Location 

As a general rule, in the absence of contrary statute, 
the location of an easement when once established can¬ 


§ 84 

not be changed by either party without the other's con¬ 
sent except under the authority of a grant or reservation 
to this effect. 

As a general rule, in the absence of statutes to 
the contrary, the location of an easement cannot be 
changed by either party without the other's con¬ 
sent, after it has been once established either by 
the express terms of the grant^® or by the acts of 
the parties,!^ except under the authority of an ex¬ 
press or implied grant or reservation to this ef- 
fect.15 It IS competent, however, for the parties 
to change the location by mutual consent,^® and 
such consent may be implied from their acts and ac- 
quiescencc.l'^ After a change has been made by 
mutual consent, the general rule again operates to 
prevent a further change of location by cither party 
w'lthout the other's consent.^® 

Ways. As a general rule, in the absence of stat¬ 
utes to the contrary, the location of a way when 
once established cannot be changed by either party 
without the other's consent,^® except under the au- 


8. Ky—Finn v Roohford, 13 Ky 
Op 357 

9. Mass —Burnham v Mahoney, 

in NF V)G, 222 Mass 524 

19 C J p *)7.? note 74 

10 . Cal—Davidson v EII 1 .S, 98 P 

254, 9 Cal App 145 

11. Ala —Dooney \ Blackwood, 140 
So 400, 224 Ala 342 

19 CJ p 973 note 76 

ISL Mont—Heirin v Sleben, 127 

P 323. 46 Mont 226 

13. XH—Sakansky v Wein, 169 

A 1. 86 N 11 J^7 

19 CJ p 973 note 78 

14. Md—(Jrecnwalt \ McCardell, 

12 A 2d 522, 524, 178 Md 132, cit¬ 
ing Corpus Juris. 

Mass—Naumkeas Steam Cotton Co 
V Ameruan Glui* Co, 139 N E 
296, 244 Mass 506 

Minn—Sabin v Rea, 223 NW 151, 
176 Minn 264. 

Miss —Glover v Falls, 82 So 4, 120 
Miss 201 

Pa.—Pennsylvania Water & Power 
Co V Reigart, 193 A 311, 127 

Pa Super 600 

Tenn —Tennessee Public Service 

Co. V. I»riee, 65 S W.2d 879, 16 

Tenn App 58 

Utah—Tripp v Bagrley. 276 P 912, 
919, 74 Utah, 57, 69 A L R 1417, 
citinf? Corpus Juris. 

Va —City of Dynchburg- v. Smith, 
186 S E 51, 166 Va 364 

19 C J p 973 note 79 

15. Minn—Sabin v Rea, 223 NW 
151, 176 Minn 264. 

Oraut held not to glTe owner of 

easeineut right to change its loca¬ 
tion at will —Tennessee Electric 

Power Co. v. Holt, 3 Tenn.App. 372. 


16. Ky—Parker v Thomas C Cecil 
Lodge. No 375. F & A M, 235 
S W. 16. 193 K> 1 16 

Utah—Tripp v Bagley. 276 P 912. 
74 Utah 07. 69 ALR 1417 

17. Utah—Tripp \ Bngle\, supra 

18. Miss—Quin v Sabine, 18.3 So 
701, 1X3 Miss 375 

ITtah—Tripp v Bagiev. 276 1» 912, 

71 Utah 57. 69 ALR 1417 

19. Ky — Sandy Ri\ er Coal Co v 

Champion Bridge Co, 48 S W 2d 
1062 243 Ky 124—Lexington & 

E Ry Co V Hargix, 203 S W 
525. 180 K\ 636 

Md —Green wait \ McCardell, 12 A 
2d 522, 178 Md 132 
Mass—Da\is v Sike*?, l51 NE 291, 
254 Mass 540—Naunikeag Steam 
Cotton Co V American Glue Co, 
139 N.E 296, 244 M.iss 506 
Miss—Quin v Sabine, 183 So 701, 
183 Miss 375. 

NY—Eidlitz \ French, 173 NYS 
646, 105 Misc 163 

Pa—Becker v Riltenhouse, 147 A 
51, 297 Pa 317 

Vt—La Fleur v. Zelenko, 141 A 
603, 101 Vt 64 

W Va.—Rhodes Cemetery Ass’n v 
Miller. 7 SE2d 659 
19 C J. p 973 note 82 

But It has been held that the own¬ 
er of the servient tenement may 
make slight changes in the location 
of a way not materially affecting 
the rights of the owner of the dom¬ 
inant tenement to its use, particu¬ 
larly where the termini are not 
changed —Terry v Boston, 64 S W 
2d 909, 246 Ky 222. 

Ways of necessity 

In the absence of statutes to the 
contrary, the location of a way of 
necessity cannot be changed by ei¬ 
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ther parly without the other's con¬ 
sent 

Mich—Douglas v Jordan, 205 NW 
52, 2.32 Mich 283, 41 A L R 1437 
Tex—Missouri-Kansas-Texas Ry 

Co of Texas v Cunningham, Civ 
App, 273 SW 697. 

WVa—Johnson v Lunsford, 168 
S E 382. 113 W.Va 270 
19 C J p 973 note 82 [b]. 

Relocation for certain purposes only 
The wayowner’s reasonable use 
of a right of way to his premises 
for vehu les higher than the pro¬ 
posed opening in a new building 
about to be constructed across the 
wav on the servient land cannot be 
dellecled over a new way—Sakan- 
sky V W^ein. 169 A. 1, 86 N H 337 
Changed needs 

The owner of a way cannot change 
ll.s established location merely be¬ 
cause his needs are different than 
they were when the easement was 
created—Guse v. Flohr, 217 N W. 
730, 195 Wis. 139, rehearing denied 
221 NW. 110, 196 Wis. 565. 

By court 

(1) In accordance with the text 
rule It has been held that a court 
of equity cannot, on the applica¬ 
tion of one of the parties, change 
the location of an established way 
without the consent of the other 
party —Douglas v. Jordan. 205 N. 
W. 52, 232 Mich 283, 41 A L R 1437. 

(2) But there is also authority to 
the effect that the county court, on 
application and proper cause shown, 
may change a right of way acquired 
by prescription over lands of an¬ 
other and locate it at another place, 
if the equities of the parties Justify 
It.—Flener v Lawrence, 220 S W. 
1041, 187 Ky. 384. 
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thority of an express or implied grant or reservation 
to this effect 20 The fact that the way as located 
is detrimental to the servient estate^i or cannot be 
used without inconvenience and difhculty22 does not 
affect the operation of the rule. It is competent, 
however, for the owner of the land and the person 
having a right of way over it to change the route 
or location of the way by mutual consent,23 and 
such consent may be implied from their acts and 
acquiescence 24 Whether the new way was intend¬ 
ed as a permanent substitute for the old or merely 
for some temporary purixise is a question for the 
jur>,25 but so long as it lies open the right to use 
it continues,26 and jt cannot be closed without first 
restoring the old way to its former condition.27 So 
a change in a right of way already acquired by pre¬ 
scription at the express request, and for the bene¬ 


fit, of the then owner of the land with the consent 
of those having the right of way does not affect the 
right to the old way if the new way is closed by 
a subsequent owner.28 Where the old road has been 
abandoned before the new road is opened, there is 
no substitution ,29 and of course there is no sub¬ 
stitution where the owner of the servient estate 
merely establishes an additional way leading from 
the old way having new termini and a wholly dif¬ 
ferent course.20 

§ 85. - Deviation from Course of Way 

As a general rule, where the owner of the servient 
estate obstructs a private right of way, a person entitled 
to use It may enter on and go over the adjoining land 
of such owner provided he does no unnecessary damage. 


Xn ^onisiaaa 

(1) By virtue of statutes, the 
owner of the servient estate, under 
certain circumstances, may chang:e 
the location of a risht of passag^e 
without the consent of the ow'ner 
of the dominant estate —Men er v 
Daws, App, 186 So 877—Ronaldson 
V. Vicknair, App, 185 So 52 

(2) But the owner of the dom¬ 
inant estate cannot chanfre a loca¬ 
tion once established —Mercer v 
Daws, supra. 

20. Minn —Sabin v Rea, 223 N.W 
1.51. 176 Minn 264 

19 C J. p 974 note 83 

21. NC—Smith V Jackson, 104 S 
E 169, 180 N.C 11.5 

22. Ind—Dudseon v Bronson, 64 

N.E 910, 65 NE 752, 159 Ind 

562, 95 Am S.R 315 

23. Mass—Brooks v Quinn, 164 N 
E 822. 266 Mass 132 

R I—Hurst v Bra>ton. 113 A. 4. 
43 R1 378. 

WVa.—Post v Wallace, 192 SE 
112 119 WVa 132 
19 C J p 974 note 85 
Agrreement with tenant 

(1) In making agreement for 
change of route of servitude of pas¬ 
sage, tenant who acts for beneflt 
of dominant estate in name of own¬ 
er of such estate is not required to 
have mandate from the owner so 
to act —Konaldson v Vicknair, La. 
App., 185 So 52 

(2) Acts of tenant of owners of 
dominant estate in entering into 
agreement with owner of servient 
estate for change of route of servi¬ 
tude of passage are ratitied by own¬ 
ers of dominant estate by continu¬ 
ous use of new location as right of 
way by all tenants thereafter—Kon¬ 
aldson V. Vicknair, supra 
Agrmmuemt with life tenant 

Where old passway over lands of 
defendant’s predecessor had ripened 


' into an easement by adverse user 
nrid thereafter under contract with 
life tenant su< h passway was < losed 
and a new one opened, to the use 
of which defendant made no ob¬ 
jection for several years, defendant 
could not arbitrarily close new pass- 
w'ay without opening old c>ne, as 
plaintiff is entitled to use of one 
or the other—Lebus v Kennon, 269 
S W 741, 207 Kj. 633. 

Effect of change 

(1) The making of a few changes 
In a wa>, by consent from lime to 
time, merely for convenience does 
not affec t the rights of the owner of 
the dominant tenement 

Cal —Wallace Ranch Water Co v 
Foothill Ditch Co. 53 P 2d 929. 
5 Cal 2d 103—Ricioli v l.ynch, 
223 P 88. 65 Cal App 53 
Ky —Crigler v Newman, 91 S W 
706. 29 K> L 27. 

Md—Greenw'alt v. McCardell. 12 A 
2d 522. 524, 178 Md 132, citing 

Corpus Jhrls. 

(2) Where the course of a wa> 
is changed by mutual agreement, 
and the new course is thereafter 
u.sed to the exclusion of the former 
route, the owner of the dominant 
estate will be deemed to have the 
same rights in the new way as he 
formerly had in the old. 

Cal —Vargas v. Maderos, 214 P 849, 
l‘)I Cal 1 

WVa—Scott v. Black, 120 SE 167, 
95 W Va 48 

(3) Where the owner of a right of 
way acquired by presciiptlon con¬ 
sents to the closing of it in con¬ 
sideration of the substitution of a 
new one, the right to use such new 
way at once attaches, and he is not 
required to use it for a period of 
time to give him title by prescrip¬ 
tion —Thompson v. Madsen, 81 P 
160, 29 Utah 326 

(4) Where plaintiff’s predecessors 
in title had a right of way over the 
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lands of others to a state road, and 
a new rc>ad to the state road was 
laid out for the express benefit of 
one of the owners, through whose 
property the old road ran, and the 
old road was abandoned, the new 
road must also be regarded as for 
plaintiff’s benefit, and he can re¬ 
quire that it be kept open —Barlow 
V Bauer, 201 N Y S 872, 207 App 
Div 157, affirmed 147 N E 193, 239 
N T 556 

(5) Lo.ss of right by change of 
location see supra ^ 65 
24u Mass.—Boston Consol Oas Co 
V Oakes, 181 NE 225, 279 Mas.s. 
230 

Miss —Quin V Sabine, 183 So 701 
183 Miss 375 

Pa—Galley v Wilkinsburg Heal Es¬ 
tate & Trust Co, 129 A. 446, 283 
Pa 381 

19 C J p 974 note 86. 

Consent presumed 

If the location of a way has been 
slightly changed, and the owner of 
the dominant tenement has used it 
for several years, his acquiescence 
in the change will he presumed 
Md—Greenwalt v McCardell, 12 A. 
2d 522. 524, 178 Md 132, citing 

Corpus Jtirls. 

NY—Wynkoop v Burger, 12 Johns. 

222 . 

25. NY.—Hamilton v. White, 4 
Barb. 60, affirmed 6 N Y 9 

26. Ky -—Gardner v. Hope, 58 S W. 
2d 353. 248 Ky 270 

19 C J. p 974 note 88 

27. Ky —Lebus v Kennon, 269 S. 
W 741, 207 Ky. 633. 

19 C J p 974 note 89 

28. Utah.—Bolton v. Murphy, 127 

P. 336, 41 Utah 691—Thompson 

V. Madsen. 81 P. 160, 29 Utah 326 

29. SC—Lawton v. Tison, 46 SC. 
L. 88. 

sa Ky—Brldwill v Weltner, 191 
S.W. 633. 173 Ky. 847. 
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While there is some authority to the contrary,^! 
the better view is that, where the owner of land 
which IS subject to a private right of way obstructs 
the way, a person entitled to use the same may en¬ 
ter on and go over the adjoining land of the same 
owner provided he does no unnecessary damage,^" 
but It is only under these circumstances that he may 
do S0.33 The fact that the way has become impass¬ 
able from causes of which the owner of the land is 
not to be blamed docs not give him the right as in 
the case of public ways to enter on and go over 
other land of the owner.34 

§ 86. Use 

The owner of the servient estate can regulate the 
use of an easement only where such right is expressly 
or impliedly reserved by him, and even then he can make 
only reasonable regulations. 

The owner of the servient estate has a right to 
make rules and regulations for the use of an ease¬ 
ment only where such right is expressly or impliedly 
reserved by him at the time of the grant of the 


§ 87 

easement.^® Where such a right is reserved, the 
rules and regulations made must be reasonable.^® 
They may not limit the easement granted to the 
owner of the dominant estate nor infringe on his 
property rights,^^ j^^t they may merely regulate the 
manner of the enjoyment of his easement.^® Sub¬ 
ject to these rules the question as to what consti¬ 
tutes a reasonable regulation depends largely on the 
facts in tht particular casc.^® 

The extent in general to which an easement may 
he used is considered in §§ 87-93 infra. 

§ 87. - Easements by Express Grant 

a. In general 

b. Ways 

a. In General 

The use of an easement existing by express grant 
must be confined to the terms and purposes of the grant. 

Where an casement exists by express grant, its 
use must be confined to the terms and purposes of 
the grant,but may of course be used in accord- 


31. NY—Williams v SalTord. 7 
Barb 

11) C J p 974 note 93 

32. Conn —Miles v. Douglas, 34 
Conn 393 

19 C J i> 971 note 94 

33. Mass —('orni'll-Andrews Smelt¬ 
ing Co v Boston etc , R Corp , 
89 NK 118. 202 Mass 585 

34. N y —Boyce v Brown, 7 Barb 
80 

ITtah—l^und v Wilcox, 97 P 33, 34 
Utah 20.5 

19 C J p 974 note 90 

35. NY—Drabinsky v Sea Gate 

A.ss’n. 146 N B 614, 239 NY 321. 
modir>ing 204 NYS 904 209 

Api> Div 827 which affirmed 201 
NYS 102. 121 Misc 195 

Rigrlit held impliedly reserved 

NY—El it Realty Corporation v 
Sea Gate Ass’n. 182 NE 85, 259 
NY 466, modif>ing 251 NYS 
678, 234 App Div. 196—Drabinsky 
v Sea Gate Ass'n. 146 NE 614. 
239 NY 321. moditying 204 N 
Y.S 904, 209 AppDiv 827. which 
affirmed 201 NYS 102, 121 Mi.se. 
196—Tenenbaum v Sea Gate 
Ass'n. 1 NYS.2d 224. 253 App Div 
166 

361 N Y —Drabinsky v Sea Gate 

Ass'n, 146 NE 614, 239 NY. 321. 
modifying 204 N Y S 904, 209 App 
Div. 827, which affirmed 201 N Y 
S. 102. 121 Mist 195 

37. N.Y —Drabinsky v. Sea Gate 

Ass’n, supra. 

38. N.Y—Drabinsky v. Sea Gate 

Ass’n, supra. 


39. ReasonahleneBs of particular 
regrulatious 

(1) Whc»re a m»rnber,sbip coipora- 
lion of owners of property in a 
private residential eoion> owned the 
land l>ing w'lthin the boundary lines 
of the streets of such eoUmv sub¬ 
ject to private easemenUs in favor 
of the prop< rty owners, a regula¬ 
tion by such corporation requiring 
cards of identification for persona 
living or working in the colony was 
a reasonable regulation of the own¬ 
er’s casement in the streets so long 
as such pel sons could obtain ad¬ 
mission al.so b> proper identification 
made in some oth«T way —Drabin- 
sky v Sea (Jate Ass’n, supra—Ten¬ 
enbaum V Sea (^Hte Ass’n, 1 N Y S 
2d 224, 253 App Div 166 

(2) But a regulation limiting the 
entrance of a property owner's 
guests to ten on any one day except 
on special c>ccasions is an unreason¬ 
able regulation of the use of the 
streets —Drabinsky v. Sea Gate 
Ass’n, supra 

40. Cal —Fletcher v Stapleton, 10 
P.2d 1019, 123 Cal App 133 

Ky.—Stegman v City of Fort Thom¬ 
as. 116 S W 2d 649. 27.1 Ky 309 
Pa —Valley Smokt le.ss Coal Co v 
Manufacturers’ Water Co, 144 A 
740. 295 Pa 40—Green v .1 G 

Duncan, Jr & Co, 30 Pa Dist 794 
Tenn —Henry v Tennessee Elec trie 
Power Co, 5 Tenn App 205, 209, 
quoting Corpus Juris. 

Va.—City of Bynchiiurg v Smith, 
186 SE 51, 63, 166 Va 364, quot¬ 
ing Corpus Juris. 

W Va.—Shock v Holt Lumber Co.. 
148 SE. 73, 74, 107 W Va. 269, 
quoting Corpus Juris —^Armstrong! 
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^ V Pinnai le Coal & Coke Co, 131 
SE 712. 713. 101 W Va. 15, cit¬ 
ing Corpus Juris. 

19 CJ p 974 note 97 

Pipe line esrsement 

Where an owner of land has sub¬ 
divided It and sold according to a 
plat showing a strip of land re¬ 
st rved for a pipe line and such 
reservcltions are made in the deed, 
such owner cannot thereafter drill 
for oil within such strip—Gulf Sul¬ 
phur Co V Ryman, Tex Civ.App., 
221 SW 310 

The grant of an easement for the 
construction of a septic tank does 
not include a right to u.se the prem¬ 
ises as a liurial ground for the con¬ 
tents of the tank —Town of Gilmer 

V Pickett, Tex Civ App, 228 S.W. 

34 7 

G-raut of easements as existing 

Easements granted by mortgage 
f onveying "all easements thereto 
belonging as now had, used and en¬ 
joyed therewith,’’ were limited to 
the specific use of the land as it was 
then used and enjoyed —Chen Shue 

V New England Telephone & Tele¬ 
graph Co, 164 N.E. 483, 265 Mass. 
571 

Misuser; abutting owners’ rights 

Where an owner of land sub¬ 
divided it, and reserved in the deed 
a right of way for a pipe line, the 
right to have the use of such strip 
of land restricted to the purposes 
for which It was dedn ated is a 
valuable one to the abutting own¬ 
ers, and such right passes to the 
purchasers of the lots, regardless 
of whether or not the fee to the 
strip be conveyed by their deeds.— 
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ance therewith but the owner of the dominant 
tenement cannot increase the servitude imposed on 
the servient tenement,and he can use it only in 
a reasonable manner and so as not unnecessarily to 
injure the rights of the other party,especially 
where the grant expressly so provides.If the 
grant is in general terms, it is limited to a use 
which IS as reasonable and as little burdensome to 
the servient estate as the nature of the easement 
and Its object will permit.^ 5 

b. Ways 

The use of a right of way existing by express grant 
must be confined to the terms and purposes of the grant. 

The owner of a right or reservation of way over 
the land of another is limited in its use to the terms 


of the grant from which the way is derived.^® The 
use is in no case fixed by user,^^ as in the case of 
ways acquired by prescription, see § 89 infra. The' 
granteesL of the right of way may of Qourse subject 
it to a use less than that authorized!,^® but they are 
not entitled to burden the land of the grantor over 
which the way is granted to any greater extent than 
is warranted by the language of the grant.^^ Also 
the use must be reasonable so as not unnecessarily 
to injure the rights of the owner of the servient 
estate^® or of others likewise entitled to use the 
way.^^ 

A grant of a right of way may be cither for a 
general or a limited purpose.^- If it is for a par¬ 
ticular purpose the way cannot be used for any oth- 


Gulf Sulphur Co. v Ryman, Tex 
Civ.App . 221 S W. 310. 

41. Fla—Seaboard Air Line Ry Co 
V Dorvey. 149 So 759. Ill Fla 22 
Md—Greenwalt v. MeCardell, 12 A 
2d 522. 525. 178 Md 132, citinK 

Corpus Juris. 

Tex—Lowe v Central Power A 
Light Co, Civ App.. 38 S W.Jd 
877, error refused—Cantu v Cen¬ 
tral Pow’er & Light Co, Civ App . 
38 S W 2d 876, error refused 
Va—City of L>nchburg \ Smith. 
186 SE 51. 53. 166 Va 364. quot¬ 
ing Corpus Juris. 

19 C J p 974 note 08 
The use may be less than that 
authorized —Stegman v City of Fort 
Thomas. 116 S W 2d 649, 273 Ky 

309. 

40. Ind —Chamberlin v Myers, 120 
N.E 600, 68 Ind App 342 
NY—Root V Conkling. 190 NTS 
J90 199 App Div 90 
Vt —Dernier v Rutland Ry.. Light 
& Power Co, 110 A 4, 94 Vt 187 
19 C J p 975 note 99 

^Imitatious in the exercise of an 
easement cannot be changed at the 
grantee's pleasure.—Fletcher v 
Stapleton, 10 P 2d 1019, 123 Cal App 
133 

Resnbdivislon of land accommo¬ 
dated by l>cach easement held to 
increase the servitude imposed on 
the servient estate —Bang v For¬ 
man. 222 NW 96, 244 Mich 571 

43. Iowa—Spalding v McCartney, 
221 NW 665. 207 Iowa 1025 
Ky.—^WelLs \ North East Coal Co., 
118 S.W 2d 555. 274 Kv 268 
N J —Lidgerwood Estates v Public 
Service Electric & Gas Co, 167, 
A. 197, 113 N.J Eq 403 
19 C J p 975 note 1. 

44b La.—Yourtee v. Smith-Hall 
Lumber Co., 7 La App 313 
W.Va.—Armstrong v. Pinnacle Coal 
& Coke Co., 131 S.E 712, 101 W 
Va. 16. 


45. Ky—Buck Creek R Go v 

Haws. 69 SW2d 333 253 K> 203 

—^Kentucky & We«;t Virginia Pow¬ 
er Co v. Elkhorn City Land Co. 
279 SW 1082. 212 Ky. 624 

Mich—Kirbv v Meyermg Land Co. 

244 NW 433. 260 Mich 156 
X r —Lidgerwood Estates v Pub- 
lit Servn e Electric & Gas Co, 
167 A 197, 113 NJEq 403 
Pa—Green v J G Duncan, Jr & 
Co 30 Pa Dist- 794. 

Tenn—Horton v Shacklctt, 5 SW 
Jd 936 20 Tenn App 72. 

19 C J p 975 note 2 

“An unlimited conveyance of an 
easement is in law a grant of un¬ 
limited reasonable use"—Chapman 
V. Newmarket Mfg Co, 68 A 868. 
74 NH 424, 15 LRA NS. 292 

46. Ky —Stegman v Cit> of Fort 
Thoma.s, 116 S W 2d 649, 273 Ky 
309 

Me—Dana v. Smith, 103 A 157, 117 
Me 198 

Mass—Home Inv Co v lovieno 137 
XE 382, 243 Mass 121 
XJ—Man V Vockroth, 121 A 5')9, 
94 N J Eq 511 

N Y —Atlantic Mills of Rhode Is¬ 
land V. New York Cent. R Co, 
223 NYS 206. 221 App Div 386. 
affirmed 162 NE. 614, 248 NY 

535—Mlttnacht v. Montana 200 
NYS 82, 206 App.Div 643 
19 C J p ^76 note 5. 

47. NY—Wilsjon v Ford, 133 N.Y. 
S 33, 148 App.Div 307, reversed 
on other grounds 102 N E 614, 
209 NY 186—Smith, etc, Carpet 
Co v. Ball. 137 N Y.S 974, 143 
App Div 83. 

19 C J p 975 note 6. 

Grantor reserving right to oon- 
stmot pnblio highway across land 
granted is authorized to open street 
for pedestrians only.—Stegman v. 
City of Fort Thomas, 116 S W 2d 
649. 273 Ky. 309. 

49. Mass.—Swensen v Marino, 29 
\^E.2d 16. yO A.L.R. 763. 
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NJ—Man v Vockroth, 121 A 699, 
94 N J Eq 611 

RI—Matteodo v. Capaldl 138 A 38 
48 R I 312, 53 ALR 550 
19 C J p 975 note 8 

Z^czeaee in number of persons us¬ 
ing way 

(1) Generall>, a mer« ln<rtasf in 
the number of persons using an un¬ 
limited right of w'a> is not an unlaw¬ 
ful additional burden on the servient 
estate 

Mich—Henkle v Goldcnson, 248 N W 
574, 263 Mich 140 

Pa—Siedler v Wdln, 109 A 64.3, 266 
Pa ,161 8 A L R 1363 

(2) Thus the fact that an ow'iur 
of a lot accommodated b\ a privatt 
road subdivided his lot and convex ed 
parcels thereof to five pusons W'lth 
a right to use the road did not im¬ 
pose an unlawful additional burden 
on the servient estate —Hc*nkle \ 
Goldenson, supra 

50. Ky—Wells v North East Coal 
Co., 118 S.W 2d 665, 274 Kv 268 

Tex—Gulf Pipe Line Co v Kadi rli. 
Civ App., 299 SW 534—Gulf Pipe 
Line Co v Thomason, Civ Aiip. 
299 SW 532, 533. quoting Corpus 
Jnris. 

19 CJ p 975 note 9 
Vss held reasonable 

Where one had a right of way for 
the purpose of patrolling a pipe line, 
a part of a line hundreds of miles 
long, and the patrol was required to 
carry heavy tools, patrolling on 
horseback rather than by fool was 
a reasonable use of the privilege 
granted —Gulf Pipe Line Co v. Ka- 
derli, Tex Civ.App, 299 S AV 534— 
Gulf Pipe Line Co v. Thomason, Tex. 
Civ App, 299 SW 632. 

51. N.Y.—Missionary Soc. of Salesi- 
an Congregation v. Evrotas, 176 N. 
E 523, 256 N.Y. 86, modifying 242 
N.Y.S 122, 229 App Div. 392. 

52. N.Y.—Dalton v. Levy, 179 N.E. 
371, 268 N.Y. 161, reversing 247 
N.Y.S. 730, 232 App.Div. 769. 
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er.53 On the other hand, where a way is g^ranted 
or reserved without any limitation as to its use, it 
will not necessarily be confined to the purposes for 
which the land was used at the time the way was 
created,but may be used for any purpose to 
which the land accommodated by the way may nat¬ 
urally and reasonably be devoted.55 It may be used 
for all the ordinary purposes of a way,®® subject to 
the general rule that the use must be reasonable,®^ 


§ 87 

for It is well settled that, where a right of way is 
granted in general terms no right in, or power over, 
the land but what is necessary to its reasonable en¬ 
joyment is conferred.®* The grantee is entitled to 
varj^ his mode of enjo^nng the same, and from time 
to time to avail himself of modern inventions if by 
so doing he can more fully exercise and enjoy or 
carry out the object for which the w'ay was grant¬ 
ed ®*‘^ Nevertheless the land over which the way 


53. Me—Dana v. Smith, 103 A. 157, 
117 Me 198 

19 C.J. p 976 note 10 

An. •asemant for a waffon xoafl does 
not authorize the tonstruction of a 
railroad —Coon v. Sonoma Magrnesite 
Co., 189 P 271, 182 Cal 597 

A errant of a ri^ht of way <<wlth 
teams only” does not permit use of 
the way as an automobile w'ay — 
Clarkin v Dufirpan, 198 N.E 170, 
292 Mass 263 

Use limited to dwellinsr honae pnr- 
poees 

Where a grant limits the use of 
the way granted to dwelling house 
purposes only, the grantee cannot 
use It as a means of access b> guests, 
tradesmen, and others to a hotel and 
boarding house operated by him.— 
Alan V Vookroth 121 A 599, 94 N J 
Eq 511 

irse held within meaning of grant 

(1) A right of wav reserved for 
the use of wagons and teams includes 
a right of way for automobiles — 
Stryckcr v llichardson, 77 l*a Super 
2 - 12 —19 CJ p 975 note 10 fd] 

(2) Grantor reserving right to 
ton.struct public highway a<ioss land 
granted construclh a public highway 
when he constructs a street for pe- 
dt strians only—Sttgman v City of 
Fort Thomas, 116 S W 2d 649, 273 
Ky 309 

54. Mass—llajewski v McBean, 172 
NE. 882, 273 Mass. 1—Davis v. 
Sikes. 151 NE 291, 254 Alass. 540 
—Mahon v Tully, 139 N E 797. 245 
Mass 571. 

N J —National Silk Dyeing Co v. 

Grobart, Ch . 175 A 91 
Ohio—Realty Title & Investment Co. 
V. Fairport, P & E R Co , 12 Ohio 
App. 73 

19 C.J p 975 note 13. 

55. Conn—Schroeder v Taylor, 134 
A. 63, 104 Conn. 596. 

Mass —Swensen v. Marino, 29 N E 
2d 15, 130 A L R 763—Rajewski v. 
McBean, 172 N K 882, 273 Alass 1 
—Davis V Sikes, 151 NE 291, 254 
Mass 540 

N.H—Sakansky v. Wein, 169 A. 1, 
86 N.H. 337. 

N. J —National Silk Dyeing Co. v. 

Grobart, Ch., 176 A 91 
N.Y.—Missionary Soc. of Salesian 
Congregation v. Evrotas, 175 N.E. 


623, 266 NY 86. modifying 242 N. 
YS 122, 229 AppDiv. 392 
19 C.J. p 976 note 12-p 976 note 14. 

“It is only where a right of way 
IS acquired iiy prescription or is nar¬ 
rowed by the terms of the grant to 
definite purposes that the extent of 
the easement is restricted Where 
the easement arises by grant and not 
by prescription, and is not limited in 
Its scope by the terms of the grant, 
it IS available for the reasonable uses 
to which the dominant estate may be 
devoted ” 

III —Diller V St Louis, S. & K R , 
136 N E 703. 704, 304 Ill 373 
Mass —Parsons v New^ York etc , R 
Co . 103 N K 693. 216 Mass. 269, 
273 

Where minerals are discovered on 

land accommodated by a private way 
granted in general terms, the owmer 
of such land may lay pipe lines 
ac ross the way, beneath its surfut e, 
to remove the mineral products mined 
on his land, jirovided such use of 
the way is reasonably necessary in 
transporting such minerals and dot s 
not unreasonably inlerfeie wuth the 
use of the way by others entitled to 
Its use—Rtalty Title & Investment 
Co v. Fairport, P & E R Co, 12 
Ohio App 73 

Newly constructed garage 

Where grant and reservation by 
which easement was creaU^d w'ere In 
general terms, without limitation or 
restriction, use of that easement by 
owner of dominant tenement for 
access to newly constructed garage 
for storage of four automobiles W'as 
not in excess of rights granted and 
reserved —Mahon v Tully, 139 N E 
797, 24 5 Mass 571 

56. Conn —American Brass Co. v. 

Serra, 132 A 565, 104 Conn 139 
Mass—Dunham v Dodge, 126 N E. 

663, 235 Mass 367 
NJ—Reichert v Gill, 164 A. 862, 112 
N J Eq 510. 

R I —Matteodo v Capaldi, 138 A. 38, 
48 R I 312, 63 A L R 650. 

19 CJ p 976 note 15 

Xt is an anthorlzed use of a way 
granted in genei al terms for the 
grantee to communicate with a public 
highway with which the way con- j 
nects by every means not forbidden i 
by law and not unreasonably inter¬ 
fering with the rights of adjoining 
landowners, to lay pipes along the | 
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way to secure a water supply, and to 
park automobiles thereon at reason¬ 
able times in such a manner as not 
to Interfere with the rights of others 
entitled to use the way.—Missionary 
Soc of Salesian Congregation v. Ev- 
rotas, 175 N.E 523, 256 N Y. 86, mod¬ 
ifying 242 N.Y.S. 122, 229 AppDiv. 
392. 

Miode of ingress or egress 

Where the language in which the 
granting of the privilege of an al¬ 
leyway is couched is of a general na¬ 
ture, the grant will not he construed 
as restricting the use to any par¬ 
ticular mode of ingress or egress — 
Arnold v. Fee, 42 N E. 588, 148 N.Y. 
214, affirming 34 N Y.S 1028, 87 Hun 
602. 

57. Ky —Devine v McKohan, 65 S. 
W 790, 23 Ky L 1636 

Parking vehicles 

A common easement “for a drive¬ 
way”, ten feet in width, between ad¬ 
joining property owners, does not 
confer the right to park vehicles 
thereon so long as necessary to load 
and unload merchandise into the ad¬ 
joining owner’s store where such use 
unreasonably Interferes with the oth¬ 
er owner’s use of the driveway.— 
Sachs v Toquet, 183 A. 22, 121 Conn. 
60. 103 A L R 677. 

58. Tex—Gulf Pipe Line Co v. 
Thomason, Civ App, 299 S.W. 632, 
633, quoting Corpus Juris. 

19 CJ p 976 note 17 

59. Ill —Diller v. St. Louis, S. & P. 
R. R, 186 NE 703, 304 Ill 373. 

Ohio —K»^alty Title & Investment Co. 
v Fairport, P & E R Co , 12 Ohio 
App 73 

19 CJ. p 976 note 18. 

Use of modem vehicles 

(1) In the absence of contract on 
the subject, the owner of the domi¬ 
nant estate is not limited in his use 
of the way to vehicles known when 
the way was created, but he may use 
It for any vehicle reasonably required 
in the development of his estate.— 
Sakansky v Wein, 169 A. 1, 86 N.H. 
337 

(2) “We should be very slow to 

hold that even ancient rights of way, 
not expressly restricted as to the 
type of vehicle . could not be 

employed at all for the means of 
transportation in common use by a 
succeeding generation.”—Swensen v. 
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runs cannot be used for any other separate and dis¬ 
tinct purpose.®® What shall be deemed a reasonable 
and proper use of a way depends larg^ely on the sur¬ 
rounding circumstances,®^ such as the local situa¬ 
tion,®2 the nature and condition of the premises 
over which the way is granted,®3 the manner in 
which it has been used,®^ and the purpose which the 
parties had in view ®® 

As compared to public ztniys. The right of pas¬ 
sage over a ])rivate way does not bestow on the 
owners of the easement the right to use the way in 
the same manner in which the public may use a 
public highway.®® 

§ 88. - Easements by Implied Grant 

The extent to which an easement by implication may 
be used depends on the facts in the particular case. In 
the case of a way by necessity its use is ordinarily limited 
only by the necessity for its use and not by the use made 
at the time of the grant. 

Where an casement exists by implication the ex¬ 
tent to which it may be used depends on the facts 
in the particular case.®^ 

Ways of necessity. Although there seems to be 
authority for the position that a way of necessity 
is confined to the use made thereof at the time of 
the reservation out of which the easement issues,®^ 
the better doctrine is that the enjoyment of a way 


of necessity is ordinarily limited only by the neces¬ 
sity for its use in connection with all lawful uses of 
the land to which it is appurtenant, and not by the 
use made of the land at the time of the grant.®® 
The owner of the way, however, is restricted to a 
necessary and reasonable use of the way in going to 
and from his property."^® He cannot be permitted 
to put the way to a use that will impose an addition¬ 
al servitude on the servient tenement.*^^ A decree 
establishing a way of necessity is erroneous where 
it adjudges that the way shall be open for “public 
use and travel ,“^2 ^nd on the other hand it is er¬ 
roneous for a decree establishing a way of necessi¬ 
ty to restrict the right of passage to the daytime.'^® 

Ways implied from reference to plat. The eflFect 
of filing a map showing streets laid out therein, and 
the sale of lots, abutting therein, is simply to give 
a private right of way o\er the streets in favor of 
the grantees, and does not authorize the laying of 
water pipes in the streets by such grantees 

§ 89. - Easements by Prescription 

The use of easements by prescription is limited both 
as to its character and extent to the use by which the 
right was established. 

The use of easements by prescription is limited 
both as to its character,'^® and its extent,7® to the 
use by which the right was established. The unau- 


Manno, Mass, 29 N K 2d 15, 18, 130 
A.L.R. 763. 

(3) So a erant of a vehicular right 
of way in general terms antedating 
the use of automobiles admits of 
such use 

N J —Trenton Diocese v Toman, 70 
A 600, 74NJKq 702 
Pa—Strycker v Richardson, 77 Pa. 
Super 252. 

RI—Matteodo v. Capaldi, 138 A. 38, 
48 RI 312, 53 A L..R 550 

00. Ky—Richardson v. Horn, 137 
SW.2d 394, 282 Ky. 5—Higdon v. 
Nifhols, 263 SW. 665, 204 Ky. 56 
19 CJ p 976 note 19 

Xt is an nnanthorlzed nae of the 
way for the grantee- 

(1) To build and operate a railway. 
—^Williams V Rruton, 113 S E. 319, 
121 S.C. AO 

(2) To use It for advertising pur¬ 
poses.—Smith V. Jensen, 120 S E. 
417, 156 Ga 814. 

(3) To erect electric light poles 
in the way. 

Ill —Carpenter v Capital Electric Co , 
62 N.E 973. 178 111 29, 69 Am S R 
286, 43 L.R.A 645 

Mass.—Crullen v. Edison Electric Il¬ 
luminating Co. of Boston, 149 N E. 
666, 254 Mass. 93. 

(4) To use it for the storage of 
refuse or other material.—Friedman i 


rv Kell. 166 A. 194, 113 N J Eq 37, 86 
I A L R 995 

I (5) To construct and maintain a 
bulkhead therein—Congregation Beth 
Israel v Heller, 121 NE 400, 231 
Mass. 527. 

61. Conn—Sachs v. Toquet, 183 A. 
22, 121 Conn 60, 103 ADR 677 

62. Conn—Sachs v. Toquet, supia. 
19 CJ. p 976 note 20 

63. Mass.—Barrett v Duchaine, 149 
N.E. 632, 254 Mass 37. 

19 CJ. p 976 note 21. 

64b Mass —Barrett v. Duchaine, su¬ 
pra. 

19 CJ p 976 note 20 

65. Mass.—Barrett v. Duchaine, su¬ 
pra. 

66. Mass—Crullen v. Edison Elec¬ 
tric Illuminating Co of Boston, 149 
NE. 665, 254 Mass. 93 

67. UBe of way for transporting coal 

Where plaintiff has an easement by 
implication in passageway over de¬ 
fendant’s property to carry milk, ice, 
groceries, other merchandise, and re¬ 
move ashes and garbage, in view of 
the fact that plaintiff had a coal 
chute by which coal could be deliv¬ 
ered to his basement without using 
the passageway, he could not use 
it for transporting coal —Fossum v. 
Stark, 134 N.E. 12, 302 Ill. 99. 
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68. N J —Higbee Fishing Club v 
Atlantic City Electric Co , 79 A 326, 
78 N J Eq 434 

19 C J p 976 note 22 

69. Mass —Davis v Sikes, 151 N.E 
291, 2.54 Ma.ss 540 

19 CJ p 976 note 23 

70. Tex — Holman v Patterson, 78 

S W 989, 34 Tex Civ App 244 

71. Tenn —Pearne v. Coal Creek 
Mm , etc . Co., 18 S W. 402, 90 Tenn 
619 

19 CJ p 977 note 26 

72. Tex —Kruegel v. Nltschman, 40 
SW. 68. 15 TexCiv.App. 641. 

19 C.J p 977 note 27 

73. Mich—Baldwin v Ene Shooting 
Club, 87 NW 59, 127 Mich. 659 

74. N J.—Van Duyne v Knox Hat 
Mfg. Co, 64 A. 14 9, 71 N J.Eq. 
375. 

75. ril—Sell V Finke, 129 NE 90, 
296 Ill. 470. 

Va—Virginia Hot Springs Co. v. 
Bowman, 101 SE 326, 126 Va. 424. 

19 CJ p 977 note 30. 

76. Conn —Hawley v. McCabe, 169 
A. 192, 193, 117 Conn 658, citing 
Corpus Juris. 

Ill—Sell V. Finke, 129 N.E. 90, 296 
Ill. 470. 

Va.—Virginia Hot Springs Co v. 
Bowman, ICl SE 326. 126 Va. 424 

19 C.J. p 977 note 31. 
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thorized use of the easement beyond the limits pre¬ 
scribed does not, however, in any way affect the 
lesser rights actually acquired.'^’^ 

Ways. The use of ways by prescription is limited 
to the user by which the right was created.^^ If 
the way has been used for a particular purpose it 
cannot be subsequently used for any other If it 
has been used for a variety of purposes covering 
generally all the purposes required by the dominant 
estate, it may be used for all the purposes which 
may reasonably be required for the use of that es¬ 
tate while substantially in the same condition;*® 
but. if the condition and character of the dominant 
estate are substantially altered, the right of way 
cannot be used for new purposes required by the 
altered condition of the property and imposing a 
greater burden on the servient estate.*^ If the 
change is not in the kind of use, but merely one of 
degree imiiosing no greater burden on the servient 
estate, the right to use the easement is not affect¬ 
ed 


§ 90. -Who May Use 

While a private way may not be used by the general 
public, It may be used by the owner of the way, his 
famiiy, tenants, servants, and guests, as weli as by 
persons transacting business with him, in the absence of 
a special agreement to the contrary. 

While a private way may not be used by the pub¬ 
lic generally** or by any one having no better right 
than the general public,*^ the owner of such a way 
is not limited to its use by himself, but it may be 
used by his family,** by tenants occupying the jand 
with h^s ai^^ity,** by his servants, agents, or em¬ 
ployees in conducting his business,**^ by persons 
transacting business with him,** or by guests for 
social purposes,*® except in cases where the right of 
way is created by express agreement and the user 
is restricted by the terms of the agreement.*® 
Where a way is appurtenant to an estate, it may 
be used by those who own or lawfully occupy any 
part thereof,®^ and by all persons lawfully going to 
or Tfom sucli premises, whether they are mentioned 


77. N Y—Uimur v Alanhaltan II 
<\i. i>4 NE 5< 191 NY 3.13 

’^1'—Emiii V Thom&on, 17 SC 120 

78. Pa—Hoch v. Levan, 32 Berks 
Co L J 209 

Va—Virg:inia Hot Springs Co v 
Lowman. 101 .S E 126 Va 424 

W Va — s v Hme.s, 104 SE 

TbS. S7 WVa 65 
19 CJ p 077 note 33 

79. Mass—Atwater \ Bodfish, 11 
<lray 1.50 

N Y —First Baptist Church and So- 
«iety of Noruuh v Letstin, 258 N 
YS 493. 144 Mi&c 2S6 
Va—Virginia Hot Spiings Co. v. 

Ldwnian, 101 S E 326, 126 Va 424 
WVa—Sta^geis v. Hines, 104 S.E. 

Tbh. 87 W.Va 65 
Use limited to cartingr wood 

itifrht of way acquired by prescrlp- 
Moti by cartniK wood over adjoining 
^•remises is limited to use of pass- 
way for that purpose—Hawley v 
McCabe. 169 A 192, 117 Conn. 558 

80. Mass—Paiks v Bishop, 120 
Mass 340, 21 Am.K. 519 

IIL^CJ p 977 note 36. 

81. N Y —First Baptist Church and 
Society of Norwich v Lctsoii, 258 
NYS 493, 141 Misc 286 

19 CJ. p 977 note .17 

88. Mass —Baldwin v Boston, etc , 
K Co, 63 NE 428, 181 Mass 166. 
Va —Virtrinia Hot Springs Co v. 
Bowman, 101 SE 326, 126 Va 424 
Change from horse-drawn vehicles 
to automobiles did not affect right to 
use of easement —Phillips v. Bona- 
dies, 136 A 684, 106 Conn. 722. 

83 ' Pa —McDermott v Reiter, 124 A 
v-^87, 279 Pa. 546. j 

28 C J S.—49 


A private right of way created by 
prescription runs to the individual 
and not to the public—Berlolina v. 
Frates, 57 P 2d 346, 89 Utah 238. 

Conveyance to United States of 
easement and right of way in gross 
gave United States mere personal in¬ 
terest in grantor's land for govern¬ 
mental purposes, and did not create 
right of way for general public—U. 
S V. Johnson, D C Wash,, 4 F Supp 
77. 

Pipe line right of way held not 
mere private right of way.—Gulf Sul¬ 
phur Co V. Ryman, Tex Civ.Api>, 221 
SW. 310 

84. Adjacent landowner 

The mere fact that a third person 
is an adjacent landowner does not 
entitle him to the use of the way — 
Cousins V Sperry, Tex.Civ.App., 139 
S.W.2d 665 

Persons outside chain of title 

Where owners of property laid out 
street and sold lots thereon and cre¬ 
ated right of way appurtenant to 
the lots for access to another street, 
rights in suth way do not inure to 
owners of property not deriving ti¬ 
tle from crcatoi of right of way.— 
Cascio v. Menghi, 172 A 919, 118 
Conn 436 

85. NY—Dialunskv v Sea Gate 

Ass’n, 201 N Y S 102, 121 Misc 

195. affirmed 204 N Y.S. 904, 209 
App Div. 827, modified on other 
ground.s 146 N E 614, 239 N 1" 321 

Pa—Siedler v. Wain, 109 A. 643, 266 
Pa 361, S ALR 1363—Shawnee 
Lake Ass’n v Uhler, 198 A. 910, 
131 Pa.Super 146 
19 C. J. p 977 note 40. 

86. Mich.—Parrish v. Heskett, 217 
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NW. 7eS, 764, 241 Mich. 660. clt- 
ing Corpus Jnris. 

N Y—Pouy v. Mandia, 254 N.T.S 536, 
234 App.Div. 897. 

19 CJ. p 977 note 41. 

87. N J —^National Silk Dyeing Co. 
v. Grobart, 175 A. 91, 117 N J Eq 
156. 

N.Y.—Drabmsky v. Sea Gate Ass’n, 
201 N.Y.S 102, 121 Misc 195, af¬ 
firmed 204 N.Y.S 904, 209 App Div. 
827, modified on other grounds 146 
N E 614, 239 N Y 321. 

19 CJ. p 977 note 42. 

88. N.J.—^National Silk Dyeing Co. 
v Grobart, 175 A. 91, 117 N J Eq. 
156. 

N Y —Drabmsky v. Sea Gate Ass’n, 
201 N.Y.S 102, 121 Misc. 195, af¬ 
firmed 204 N.YS. 904, 209 App Div 
827, modified on other grounds 146 
NK. 614, 239 N.Y. 321. 

Pa.—McDermott v. Reiter, 124 A. 187, 
279 Pa. 546. 

19 C.J. p 977 note 43. 

89. N.Y.—Pouy v. Mandia, 254 NY. 
S 536, 234 App-Div. 897—Drabin- 
sky v. Sea Gate Ass’n, 201 N Y.S. 
102. 121 Misc. 195, affirmed 204 N. 
Y S 904, 209 App.Div 827, modified 
on other grounds 146 N E 614, 239 
N.Y 321. 

Pa—McDermott v Reiter, 124 A. 187, 
279 Pa. 545. 

19 C.J. p 977 note 44. 

90. Pa —Shawnee Lake Ass’n v. 
Uhler, 198 A. 910, 916, 131 Pa Su¬ 
per 146, citing Corpus Juris. 

19 CJ. p 977 note 45. 

91- Ky —Perkins v. Jones, 284 S W 
1031, 216 Ky. 189 

N Y.—Pouy V. Mandia, 254 NYS. 
636. 234 App.Div. 897. 
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in the grant or not.®^ No persons belonging to the 
classes mentioned are trespassers However, un¬ 
til the owner of the way extends an invitation ei¬ 
ther actual or by implication, no third person can 
claim the benefit of the way,®^ the owner of the way 
being entitled to exclude strangers from its use^® 
if their use impedes the free exercise of his right of 
passage.®® 

Owner of scrricnt estate, his permittees and gran¬ 
tees. As appears in § 91 infra, the owner of the 
servient estate may himself use the way or permit 
others to do so unless the rights of the owner of the 
easement arc exclusive. The servient owner’s right 
to use the way, however, does not inure to a subse¬ 
quent purchaser from him of a part of his land ad¬ 
jacent to, but not including the soil traversed by. 
the w^ay where the conveyance makes no reference 


to the way,®*^ unless the instrument creating the way 
expressly or impliedly reserves the use of the way 
as an appurtenance of such adjacent land.®® 

§ 91. - Rights of Owner of Servient Es¬ 

tate 

a. In general 
b Ways 

a. In General 

Unless he expressly agrees to the contrary, the owner 
of the servient estate may use his property in any man¬ 
ner and for any purpose consistent with the enjoyment 
of the easement. 

Unless he expressly agrees to the contrary,®® the 
owner of the servient estate may use his property 
in any manner and for any purpose consistent with 
the enjoyment of the easement,^ and the owner of 
the dominant estate cannot interfere with this use - 


Pa—Siodler v Wain. 109 A 643. 
266 Pa 361. 8 A L. R 1363—Shaw¬ 
nee Lake Ass'n v. Uhler, IftS A. 
910, 131 Pa Super. 146 
19 CJ p 077 note 46 

92. NY —Pouy v. Mandia. 254 N Y.S 

536, 234 AppDiv. 897 i 

Pa—Siedler v. Wain, 109 A 643, 266 
Pa 361. 8 A L R 1363—Shawnee 
Lake Ass’n v Uhler, 198 A 910, 
131 Pa.Super 146 
19 CJ P 977 note 47 

93. AVis—Lintner v. Smith, 219 N. 
W. 425. 426. 196 Wis. 50. citing 
Corpoa J'ans. 

19 C.J p 977 note 48, 

94. Ala—Tutwiler Coal, etc., Co. v. 

Tuvin 48 So 79, 158 Ala 657. ; 

95. N Y —Herman v Roberts, 23 N. 
E 442, 119 NY 37, 16 Am S R. 
800. 7 LRA 226 

The owner of the way cannot he 
enjoined from interfering w'lth the 
free use of the way by a stranger. 
—Kichard.s v Trez\ant, 3 94 S.E 326, 
185 SC 489 

96. Wis—Lintner v Augustine Fur¬ 
niture Co, 225 NW. 193, 199 Wis 
71. 

19 C.J. p 977 note 60. 

97. Reason for mle 

The right of the servient owner to 
use the way is grounded on the fact 
that he continues to be the owner ot 
the soil traversed by the way and 
not on the fact that the way is ap¬ 
purtenant to the adjacent lands own¬ 
ed by him at the time of the grant. 
—Ladies’ Benev. Soc of Beaumont 
V. Magnolia Cemetery Co, Tex (^om 
App, 288 S.W. 812, affirming, Civ. 
App, 268 SW. 198 

98. Tex —Ladies* Benev Soc of 
Beaumont v. Magnolia Cemetery 
Co., supra 

99. Pa —Dyba v. Borowltz, 7 A. 2d 
500. 136 Pa.Super. 632. 


Particnlar grant conatmad 

A pipe line easement giving pipe 
line company the right of ingress and 
egress to and from pipe lines for 
purpose of maintenance, repair and 
construction, and giving landow'iier 
right fully to use and enjoy prem¬ 
ises except as to rights granted to 
company, would not be constiued as 
limiting right of landowner to use 
of surface to any extent, and land- 
ow'ner could erc'ct buildings and oth¬ 
er Structures or plant crops over 
pipe lines, so long as pipe lines w^ere 
not thereby injured, subject onlv to 
right of company to injure crops or 
structures in maintenance, repair, 
and construction, and with obliga¬ 
tion to pay damages for such injur\ 
—Babler v Shell Pipe Line Corpo¬ 
ration, D C Mo , 34 F.Supp 10 
1. Cal—Latigazo v San Joaquin 
Light & Power Corporation, 90 P 
2d 825. 32 Cal.App 2d 678—Du r*;- 
.sen V McCormack, 82 P 2d 212 28 
Cal App 2d 164. 

Del —Hackendorn v Mahan, Ch , 8 
A 2d 794—Reiver v Voshcll, 158 A 
366, 18 DelCh 260. 

Kv—^Wells V North East Coal Co. 
118 SW.2d 555. 567, 274 K> 268. 
citing Corpus Xnxis. 

Mass —Healey v. Smith Carriage Co , 
163 NE 856, 265 Mass 203—J S 
Lang Engineering Co v. Wilkins 
Potter Press, 141 NE 501, 216 

Mass 529 

Mich—Hasselbrlng v Koepke, 248 N 
W 869. 263 Mich. 466. 93 A L.R. 
1170 

N M.—Dyer v. Compere, 73 P 2d 1356, 
41 NM. 716. 

N Y —Casella v. Gallo, 189 N.Y.S 
531, 197 App.Div. 825. 

Or—Fendali v. Miller. 196 P. 381, 99 
Or 610—Gamma Alpha Bldg Ass’n 
v City of Eugene, 184 P 973. 94 
Or 80 

Pa —Chambersburg Woolen Co. v. 
Hager, 66 Pa.Super 63. 
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Tenn—Union Traction Co v Qw’^alt- 
ney, 1 Tenn App 612 
Tex —Texafi-Louisiana Power Co x 
Webster. Civ App , 59 S W 2d 902 
affirmed 91 S W 2d 302, 127 Tt x 
126—Magnolia Pipeline Co v Mc¬ 
Carter, Civ App., 52 SW2d 663— 
Kel.say v Lone Star Gas Co, (*iv 
App, 296 SW 964 

Utah —Stcx'cns v BIrd-Jex Co 18 
P2d 292. 295. 81 Utah 355. quoting 
Corpus Juris. 

19 CJ. p 978 note 61. 

Where au easement requires a per- 
maueut and exclusive use of the land 
for Its enjoyment, the right conveyed 
IS inconsistent with any concurrint 
occupancy by the grantor in any 
mode or for a«iy purpose. 

Cal—Anderson V. Southern Califor¬ 
nia Edison Co., 246 1* 559, 77 Cal. 
App. 328 

Or—Kesterson v. Callfomia-Oregon 
I’ower Co , 221 P. 826 

Way for irrigation ditch 

Where a conveyance of a right of 
w^ay for an irrigation ditch was not 
an exclusive grant, the grantor or 
oxvner of the servient estate was en¬ 
titled to make any proper use of the 
ditch which would not materially im¬ 
pair or unreasonably interfere ivith 
its use by the grantee for the pur¬ 
poses designed.—Hayward v. Mason, 
104 P 139, 64 Wash. 649. 

Uninteutional damage to easement 

! Owner of land could not be en¬ 
joined from plowing In customary 
manner across pipe line, although it 
might result in unintentional dam¬ 
age to pipe, where agreement and 
deed reserving pipe line and right 
of way did not prohibit such plowing 
—^West Coast Power Co v Buttram, 
31 P2d 687. 64 Idaho 318. 

2. Utah —Stevens v. Bird-Jex Co., 
18 P.2d 292, 295, 81 Utah 355, quot¬ 
ing Corpus Jliris—Rollo v. Nel^ 
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Subject to the easement, control of the servient 
owner extends indefinitely upward from the surface 
and downward ad inferna.^ Furthermore, it is not 
necessary that the grantor should expressly reserve 
any right which he may exercise consistently with 
a fair enjoyment of the grant and the exercise 
of any such right cannot be complained of by the 
grantee who can claim no other limitation on the 
rights of the grantor, but such as are expressed in 
the grant, or necessarily implied in the right of rea¬ 
sonable enjoyment.^ So the right to make any use 
of the servient soil when it docs not interfere with 
the easement cannot be abridged by words used in 
the granting clause, unless the intention to limit the 
estate is clearly expressed or is a necessary impli¬ 
cation from the words used.® Since, however, the 
rights of the owner of the easement are paramount, 
to the txtent of the grant, to those of the owner of 
the soil,7 the latter cannot make any use of his prop¬ 
erty which obstructs the easement or is incompati¬ 
ble with its existence,^ or, which renders the exer¬ 
cise by the ov\ner of the easement of his rights un¬ 


reasonable, difficult, or burdensome;® and the same 
rule applies to one who claims under the owner of 
the servient tenement.^® In determining if the use 
made by the owner of the servient tenement is con¬ 
sistent with the rights of the owner of the ease¬ 
ment, the court should consider the nature of the 
casement and the limitation placed on it by acts of 
the parties as well as the interpretation of the 
agreement made in the easement.^! 

b. Ways 

Unless he expressly agrees to the contrary, an owner 
of land burdened with a right of way may use his land in 
any manner which does not materially Impair or un¬ 
reasonably interfere with its use as a way. 

In application of the rules stated in the preceding 
subdivision of this section, an owner whose land is 
burdened with a right of way, unless he has ex¬ 
pressly agreed to the contrary,i2 may use the land 
over which the way passes in any manner which 
does not materially impair or unreasonably inter¬ 
fere with its use as a way.^^ Without expressly re- 


son. SG P 2G3, 34 Utah 116. 26 L 
R A .N S , 31 j 
Pipe lina easement 

Owner of fet niav require ow'ner 
of c*a«!onient for piPe line to chcinse 
eonstrut tiun of line to render pos¬ 
sible full ^nJO^ment of property 
rigrhts of both parties —Kelsay v 
lamf Star G.is Co, TtxCivApp. 296 
S\V. 951. 

3- WVa—Plahertv' v. Fleming, .52 
SK 8.57, .58 WV.'l 669, 671, 8 L 
ii A ,N S . 461 

In easement for passagreway and 
for lig-lit, air, and drainage over strip 
of 1 ind, only restriction on u.se of 
S^ound under surface by owner of 
tee 1 *^ e.^iseincnt for druinag'e, and 
that does not prevent use of under¬ 
let ound land which does not In¬ 
tel fete with draitiaiiire of surface or 
with rij^ht to build drain on surface 
or undei ground to connect with ex¬ 
isting sewer.s—New York Cent. R. 
Co V A>er, 131 N LI 326, 239 Mass 
70 

4L Utah—Stevens v. Bird-Jex Co., 
18 P2d 292, 81 Utah 355. 

19 CJ p 978 note 64 
Reason for rule is that such rights 
remain with him because they are 
not granted 

Ga.—Georgia I’ower Co. v. Leonard. 
1 SB 2d 579, 187 Ga. 608, modify¬ 
ing Leonard v. Geoigia Power Co., 
197 SE 869. 58 Ga App. 130, fol¬ 
lowed in Georgia Power Co v 
Leonard. 1 S E 2d 584, 187 Ga. 616, 
mandate conformed to Leonard v 
Georgia Power Co , 2 S E 2d 144, 59 
Ga App 620 

K> —Maxw'ell v. McAtee, 9 B.Mon 
20, 48 AmD. 409. 


5. Ky —Ma\w<. 11 v. McAtee, supra 
19 C.r p 978 n«»ti 55 
e. —Dur(»ss V Singer, 73 A 951. 

224 Pa 573 

An express reservation of certain 
rights bv the grantor of an easement 
do€s not limit his rights to those 
enumerated, unless such intention 
clearlv appears—Georgia l^ower Co 
V Leonard. 1 S E 2d 579, 187 Ga 008, 
modifying Leonard v Georgia Power 
Co 197 SE 860, 58 Ga App 130, fol¬ 
lowed in Georgia Pow'er Co v Leon¬ 
ard. 1 SE2d 584, 187 Ga 616, man¬ 
date contormed to Leonard v Geor¬ 
gia Power Co, 2 S E 2d 144, 59 Ga 
App 620 

7- Mich—Ilasselbring v. Koepke. 
248 NW 860, 203 Mieh 166, 0 1 A 
L K 1170—llaivey v Crane, 48 N 
AV. 582. 85 Mich 316, 12 L R.A 
501. 

8> low'a—Spalding v. McCartney, 
221 NW. 565 207 lowa 1025 
Mass—Ml Holjoke Realty Corpora¬ 
tion V Holyoke Realty Corpora¬ 
tion, 198 NE 242, 292 Mass 332, 
101 A.LR 1289. 

Ohio—Clement v Fishier, 162 N.E. 

706, 28 Ohio App 392 
Pa.—Mulville v Cooper, 93 Pa Super. 
139. 

Tex —Gillett v Van Horne, Civ.App , 
36 S W 2d 305, error dismissed. 

19 C J. p 978 note 57, p 984 note 30 
Obstructions generally see infra S§ 
96-101. 

9. Utah —Stevens v Bird-Jex Co., 
18 I* 2d 292, 81 Utah 355 

19 C.J. p 978 note 58. 

10. Wash —Aumiller v. Pash, 99 P. 
683, 51 Wash 520. 
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11. Mi(h—Oneida Tp v Allen, 100 
NW 441, 137 Mich 224 

12. Pa—Dvba v Borowitz, 7 A 2d 
500. 136 Pa Super 632 

Xilmitatiozi on use for railroad pur¬ 
poses 

Where servient owners were ex¬ 
pressly authorized bv deed granting 
easement to build a sidetrack, hut it 
was expres.sly stated that there 
sliould always be an unobstructed 
wddth of twenty feet, the servient 
owners were not entitled to construct 
a siding obliquely across the way, so 
as not to leave such width unob- 
stiluted, although such use might be 
reasonable m the absence of such a 
re.strillion—J S Lang Engineering 
Co. V Wilkins Pottei Press, 141 N E. 
501, 246 Mass 529. 

13. Ill—Doan v Allgood, 141 N E. 
779, 310 Ill. 381—Sell v Finke, 129 
N E. 90, 295 Ill 470 

Ind —Smith v Hollow ay, 24 N E 886, 
124 Ind. 329. 

Md—Greenwalt v. McCardell, 12 A. 

2d 622, 178 Md 132 
Mass—Carter v Sullivan, 183 NE 
343, 281 Mass. 217—Alerrv v 

Priest, 177 NE 673, 276 Alass 592 
—New York Cent IL Co v Ayer, 
136 N.E. 364, 242 Alass 69 
Mich—^Klrby v. Meycimg Lind Co. 
244 N.W. 433, 260 Mich 156—Hen¬ 
ry V Sinclair, 189 N W. 6, 8. 218 
Mich. 296, quoting Corpus goris— 
Gnnnell Bros v. Brown, 171 N W. 
399, 205 Mieh 1.14 

Mo.—Stotzenberger v Perkins, 58 S- 
W 2d 983 332 Alo .391 
N Y —Missionary Soc of Salesian 
Congregation v Evrotas, 242 NY. 
S. 122, 229 App.Div. 392, modified 
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serving the right,^^ he may himself use the way,^5 
or permit others to do so,^® unless the rights of the 
owner of the easement are exclusive and, sub¬ 
ject to the easement, he may also utilize the space 
above or beneath the surface of the way.^* How¬ 
ever, the use of the servient owner must be reason¬ 
able and not such as will injure, impair, or obstruct 
the enjoyment of the way by the grantee or subject 
him to extra labor and expense in keeping it in re¬ 
pair and the owner of the way may restrict such 
use of it by the owner of the servient tenement as 


is inconsistent with the enjoyment of the ease- 
ment.20 

§ 92. - Use Unconnected with Dominant 

Estate 

An easement can be used only In connection with 
the estate to which It is appurtenant. 

An easement can be used only in connection with 
the estate to which it is appurtenant and cannot be 
extended by the owner to any other property which 
he may then own or afterward acquire,2i unless so 


on othor grrounds 175 N TC. 523, 256 
NY 86 

Pa.—Dyba v. Borowitz, 7 A 2d 500 
136 Pa Super. 532—Ciocca v Al- 
banase, 20 ra.Dist. & Co. 96 
Va.—Willing V. Booker, 168 S E. 417, 
160 Va. 461. 

Wis—Guse V. Flohr, 217 NW 730. 
195 W'is. 139. rehearing denied 221 
N.W. 110, 196 Wia. 565—F. W 

Woolworth Co. v. Vogelsang, 187 
NW. 179, 176 Wi!?. 366. 

19 C.J. p 978 note 63, p 984 note 30 
Sabtermean xlglita of way as well 
as those on the surface are within 
the rule stated.—Pomeroy v. Salt 
Co., 37 Ohio St. 520. 

Facilities for passage are regnlat- 
ed by the nature of the case and the 
circumstances of the time and phtce 
—Toto v. Cassmassina, 196 N Y.S 
762. 119 Misc 68. 

rt bas beem beld aa authorized use 

of the land over which the way 
passes, under the circumstances in 
the particular case, for the owner of 
the servient estate: 

(1) To lay railroad tracks across 
the way and operate trains on such 
tracks—Seaboard Air Bine lly Co 
V. Greenfield, 128 S.E. 430. IfcO Ga 
407. 

(2) To erect warning signs against 
trespassing by the general public — 
Viraldo v. Hohe nschultz, 261 S W. 
314, 164 Ark. 192—19 CJ. p 984 note 
30 b. 

(3) To plow and harrow the way 
to keep down weeds —^Viraldo v. 
Hohenschultz, 261 SW 314, 164 Ark. 
192. 

(4) To surf ate a part of the way. 
—New York Cent. R Co. v. Ayer, 136 
N.E. 364. 242 Mass. 69. 

14b Utah.—Stevens v. Bird-Jcx Co., 
18 l\2d 292. 81 Utah 355 

15. Del.—Hackendorn v. Mahan, Ch , 
8 A 2d 794—Reiver v. Vo^thell. 1.58 
A. 366, 18 Del.Ch. 260. 

Pa.—Ciocca v. Albanase, 20 Pa Di.st 
& Co 96 

Utah—Stevens v. Bird-Jex Co., 18 
P.2d 292. 81 Utah 356. 

19 C J. p 979 note 66. 

Right as inuring to subsequent pur¬ 
chasers of adjacent land from own¬ 


er of servient estate see supra 5 
90. 

Extending nse to other lands 

He may use it in connection with 
subsequently acquired property — 
Jarman v. Freeman, Sup., 8.5 A. 184, 
reversing .Tarman v. Freeman, 83 A 
372, 80 N J.Eq. 81—Imbriaco v. 

Engel. 163 A. 657, 112 N J Eq 253 

16- N.J.—Imbriaco v. Engel, supra 
Utah—Stevens v. Bird-Jex Co., 18 
P 2d 292. 81 Utah 355 
Wis—Lintner v Smith, 219 NW' 
425. I‘i6 Wis 50—Liintner v Offioe 
Supply Co, 219 N.W. 420, 196 Wis 
36 

19 C J. p 979 note 67. 

17. Del —Hackendorn v. Mahan, Ch , 
8 A 2d 704—Reivfi* v. Voshell, 158 
A 366 18 DelCh 260 

N..T—Imbriaco v Engel, 163 A. 657, 
112 NJ Eq. 253 

Utah—Stevens v Bird-Jex Co., 18 P 
2d 292. 81 Utah 355 
Wis —Lintner v Office Supply Co, 
219 NW 420, 106 Wis 36. 

19 C J. p 979 note 68. 

18. Pa—Mulville v. Cooper, 93 Pa. 
Super 139 

19 CJ p 970 notes 71. 72 
Extending strut lures across way see 
infra § 97 

Excavations 

(1) The owner of the fee can ex¬ 
cavate below the surface of the way 
if thereby he does not interfere with 
the easement owner’s right of pas¬ 
sage.—Siegel v. Starzyk. 130 N E 
499, 238 Mass. 291—^Kendall v Har¬ 
dy. 94 NE 254, 208 Mass. 20 

(2) But he cannot make excava¬ 
tions in the surface of the way.— 
Siegel V. Starzyk, supra 

(3) He cannot maintain a hatch¬ 
way in the nature of a grating in 
the passageway—^New York Cent 
R Co V. Ayer, 136 N.E. 364, 242 
Mass 69. 

19. Conn—Buckley v. Maxson, 181 
A 022, 120 Conn. 511. 

Ky—Haffner v. Bittell, 248 SW 
223, 198 Ky. 78—Flener v. Law- 
rente 220 SW 1041, 187 Ky 384 
H—Hatch v Ilillsgrove, 130 A 
366, 83 N,H 91, reversing 138 A 
428. 83 N.H 91. 
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N Y.—Hunter v. Van Keuren, 224 N. 

Y.S 153. 130 Misc 699 
Tex—Gillett v Van Horne, Civ App , 
36 S W 2d 305, error dismissed. 
Utah—Stevens v. Ilird-Jex Co., 18 
r.2d 202. 81 Utah J.55 
Va—Stephen I'utney Shoe Co v 
Richmond, F & P. R. Co. 98 S.E 
11. 124 Va 389. 

19 CJ p 979 note 69 
Obstructions generally see infra SS 
96-101. 

It has been held aa unauthorized 

nze of the land traversed by a wav. 
under the circumstances in the par¬ 
ticular case, for the owner of the 
servient estate: 

(1) To raise crops thereon—Doan 

V Allgood. 141 NB. 779, 310 111 

381 

(2) To feed, keep, and graze stock 
on the W'oy — Espenst heid v. Bauer, 
85 NE 230, 235 Ill. 172. 

20. N Y —Herman v. Roberts. 23 N 
K 442, 110 NY 37, 16 Am S R 
800, 7 LR.A 226. 

21. Pa—Shawnee Lake As.s’n v 
Uhler. 198 A. 910, 131 Pa Super 
146 

Tex —Ladies' Benev. Soc of Beau¬ 
mont V Magnolia Cemetery ('‘o 
Civ App, 268 S.W. 198, 215, af¬ 

firmed, Com App., 288 S W. 812, 
citing Corpus Juris. 

WVa—Riggs V. Roe. 177 SE 204, 
296, 115 W.Va. 564, citing CorimB 
Juris. 

19 C J. p 979 note 73 

The purpose of the rule is to pre¬ 
vent an increase of the burden on 
the servient estate. 

Ill —Miller V Weingart, 147 N E 804, 
317 Ill 179. 

Ky —Galloway v. Kelley, 285 S.W 
200, 215 Ky. 423—Cleve v Nairin, 
264 SW. 741, 204 Ky. 342 
Origin of easeazeat immaterial 

The rule applies whether the ease¬ 
ment was created by grant, reserva¬ 
tion, prescription, or implication. 

Ill —Miller V. Weingart, 147 N.E 
804. 317 Ill. 179. 

Ky—Howard v. Long. 38 S.W 2d 951, 
238 Ky 822—Galloway v. Kelley, 
285 S W. 200, 216 Ky. 423—Cleve 
v. Nairm. 264 S.W. 741, 204 Ky. 
842. 
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provided in the instrument by which the easement 
is created and the fact that such property is 
within the same inclosure as the lot to which the 
easement is appurtenant makes no difference in the 
application of the rule.“3 Accordingly, a right of 
way cannot be used by the owner of the dominant 
tenement to pass to other land or premises adja¬ 
cent to or beyond that to which the easement is 
appurtenant,24 and so cannot be extended by him 
to accommodate land which he did not own at the 
time the right of way was acquired^s or which is 
owned by third persons,26 or to accommodate per¬ 
sons doing business on other lots than the ones to 
which the easement is appurtenant.27 However, it 
has been held that, where the additional burden is 
relatively trifling, the user will not be enjoined;28 
and that, where the owner of a right of way ap¬ 
purtenant to a certain tract uses it for the period of 
prescription as appurtenant also to another trad, 
he gams a prescriptive right to such enlarged usc.29 

§ 93. - Misuser 

The owner of the dominant estate Is liable for dam* 
ages resulting from a misuser of the easement. Only 
persons whose rights are affected, however, may complain 
thereof. 


§ 94 

Although a misuser of an easement by the owner 
of the dominant estate does not necessarily result in 
a forfeiture of the easement or authorize the owner 
of the servient estate to obstruct it, see § 62 supra, 
nevertheless the owner of the servient estate is enti¬ 
tled to certain rights of action as appears in § 103 
infra, the owner of the dominant estate being liable 
for damages resulting from the improper use.2® 
W/jo may complain. Only persons whose rights 
arc affected may complain of an improper use of 
an eascment.2i 

§ 94. Maintenance and Repairs 

a. In general 

b. Maintenance of gates and fences 

c. Injury resulting from failure to re¬ 

pair 

d. Right to make repairs 

a. In General 

Ordinarily, he who uses an easement, rather than the 
owner of the servient estate, must keep it in proper con¬ 
dition unless there Is a special agreement or prescriptive 
right to the contrary. 

Where an easement is used and enjo>ed for the 
benefit of the dominant estate alone,22 the ow'ner of 


82. Ind —Chapman v. Lambert, 

NE 459 176 Ind. 461 
19 C J p 979 note 74. 

23. Iowa—Thul v Weiland, 239 N 
W 513, 21,{ Iowa 713 
Ky—Clevc v Nairin, 264 SW 741, 
204 Ky 342 
19 C J. p 979 note 76 

84. Ill —Miller v Weinpart, 147 N 
E SOI, 317 Ill. 179—llrownlie v. 
llardinge. 214 lll.App 99 
Ky—Galloway v Kellt y, 285 S W 
200, 215 Ky. 423—Perkins \. Jones, 
284 SW 1031, 1032, 215 Ky. 189, 
Citing: Corpus juris. 

Mass —Mannennij’s Case, 195 N.B. 
757, 290 Mass. 517 

NJ—National Silk Dyeing Co v 
Grobart, 175 A 91, 117 N.J.BJq 156 
N.y —Grant v. Kustas, 2S0 N.Y.S 
215, 224 App.Div 762—Houghtaling 
V. StootholT. 12 N.T,S.2d 207. 170| 
Misc 773. affirmed 19 N.Y.S.2d 
610, 259 App Div. &64 
Pa.—Baltz V. Snell, 56 Montg Co 289 
Va—Willing v Booker, 168 S.E 417, 
160 Va 461—Clark v. Reynolds, 
100 S E 468, 126 Va 626. 

WVa—Dorsey v. Dorsey, 153 SE 
146, 109 W.Va. Ill, citing Corpus 
Juris. 

Wis—Guse V. Flohr. 217 NW. 730, 
195 Wis 139, rehearing denied 221 
N.W. 110, 196 Wis 565 
19 C.J. p 979 note 76 
Tract omitted from partition 

As alleyway easement granted by 
partition deeds was appurtenant only 


to lot originally partitioned to cer¬ 
tain person, neither that person nor 
her successors in title had right to 
use alleyway in order to reach a 
small tract omitted from the par¬ 
tition—Cleve V Nairin, 264 SW 741, 
204 Ky 342. 

Garage erected on two lots 

Where owner acquired two tracts 
between rear of his lot and alley, 
but only three-foot strip of newly 
acquired land carried with it right to 
uso alley, owner building garage on 
newly acquired ground did not have 
right to use alley as passageway 
for automobiles —^Rlggs v Roe, 177 
SE 294, 115 WVa 564 

Premises to which way is appurte¬ 
nant 

Deed conveying land definilel> de¬ 
scribed, together with right of way 
over strip of land described as ex¬ 
tending from other land of grantee 
to proposed street, and stated to be 
granted to leach rear of premises 
conveyed, created easement for use 
only in connection with land con¬ 
veyed, and was not annexed to other 
mentioned land of grantee It must 
affirmatively appear from deed con¬ 
veying land and light of way that 
there was intent to create servitude 
as appurtenant to other lands of 
grantee mentioned as bounding on 
right of w'ay, and such grant is not 
to be road into deed because of fail¬ 
ure to exclude it —Briggs v. Connors, 
136 N.B. 603. 243 Mciss. 1. 
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25. RI —Thenevert v Larame, 108 
A 589, 42 R T 426 

19 CJ. p 980 note 77 
Reason for rule 

If the rule w'ns otherwise the own¬ 
er of the close to which the right Is 
appurtenant might purchase an in¬ 
definite number of adjoining acres 
and annex the right to them, by 
which the grantor of the way might 
be entirely deprived of the benefit of 
his land—Shawnee Lake Ass'n v. 
Uhlc r, 3 98 A 910, 133 Pa Super. 146 
—19 CJ. p 980 note 77 lb]. 

26. Ky —Kentucky Pipe Line Co v. 

Hatfield. 3 S.W.2d 654, 223 Ky 

315—Galloway v. Kelley, 285 S W. 
200, 215 Ky 423. 

27. NC—Hales v Atlantic Coast 
Line R Co., 90 S.E 11. 172 NC 
3 04. 

28. W.Va —Chafln v. Gay Coal & 
Coke Co, 156 S E. 47. 49. citing 
Corpus Jorls. 

19 C.J. p 980 note 79 

29. RI—Bullock V. Phelps. 61 A 
589, 27 RI. 164 

30. Ky —McCarty v. Blanton. 293 
SW 958, 219 Ky. 450 

31. Ky—Sandy River Coal Co v. 
Champion Bridge Co., 48 S.W.2d 
1062, 243 Ky 424 

32. Iowa—Bina v. Bina, 239 N.W. 
68, 213 Iowa 432. 78 A.L R. 1216. 

N C —Lamb v Lamb, 98 S.£I 307, 
177 N.C 160. 
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the servient estate is under no obligfation to make 
repairs,33 the rule being that he who uses the ease¬ 
ment must keep it in proper condition,so that no 
unnecessary damage will result to the servient es¬ 
tate from its use,^*** unless there is a special agree- 
ment^^ or prescriptive right^^ to the contrary. On 
the other hand, no consideration would justify the 
imposition on the owner of the dominant tenement 
of the duty or obligation to make alterations or re¬ 
pairs w hich arc made necessary by the use to which 
the owner of the servient tenement is putting his 
own premises,and as the owner of the dominant 


tenement is not required to maintain or repair the 
easement for the benefit of the servient owner,39 
where an easement is used by the owners of both 
tenements, an equitable distribution of the burden 
of maintenance and repair must be made.^® 

b. Mamtenance of Ghates and Fences 

In the absence of special agreement, the servient 
owner is not obligated to maintain gates or fences in, 
connection with a right of way. If he does, however, the 
owner of the way must close such gates after passing 
through and repair breaches caused by him In such fences. 

In the absence of any stipulation in the grant or 


33. Del—Rei\er v Voehell, 158 A. 
366, 18 D. 1 Ch 360 

Ky —Floner \ Lnwrence, 220 S W. 
1011, 187 Ky. 384. 

Minn —Bruns v Willems, 172 N.W. 
772, 142 Minn 473 

Mo—Stot7€nl>**rgrei v Perkins, 58 
SW2d 983. 332 Mo 391 
N Y —Friedman v. Adelson, 22 N.T S 
2d 715 

N.C —Dodds V St Liouls Union Trust 
Co 170 SE 6 >2. 205 NC 152— 
Richardson v Jennin^fs, 114 S E- 
821, 184 N C 559. 

Tex—West \ Giescn, Civ App , 242 
SW. 312 

19 CJ p 980 note SI. 

Bridg'e 

Where owners of land lay the 
same off into lots, streets, and al¬ 
leys. and connect one with an incor¬ 
porated city by a bridge, and make 
and retold in the clerk’s office a plat 
showing such streets and alleys and 
bridge, and sell the lots thus laid 
off, there is no duty on the parties 
laving off the lots and selling the 
same to niaintain the bridge in rea¬ 
sonably sate condition for purchas¬ 
er’s use —Carson v. Jackson Land & 
Mining Co. Ill SE 846. 90 W Va. 
781. 

34. Cal —Crease v Jarrell, 224 P. 
762, 65 Cal App 551 

Mass—New' York Cent R. Co. v. 

Ayer, 136 N.E 364, 242 Mass 69. 
Mo—Schuriehl v Hammtn, 277 S W. 
944, 945. 221 Mo.App 389, Quoting 
Corpus Juris. 

N.M.—Dyer v Compere. 73 P 2d 1356, 
1359, 41 N.M 716, citing Corpus Ju¬ 
ris. 

N Y —Schenectady Rj Co v Greene, 
236 N.Y S 477, 481, 227 App Div. 
11, citing Corpus Juris, and af¬ 
firmed 178 JSTE 816. 257 NY. 610— 
Olney v. Culluloo I»aik Co, 169 N. 
Y.S 843. 182 AppDiv 560—Mann 
V Groom, 231 N.Y.S. 342, 133 Misc. 
260 

N.C—Lamb v Lamb. 98 SE 307, 

. 177 N.C. 150. 

Pa.—Reed v Allegheny County, 199 
A. 187, 230 Pa 300. 

19 C.J. p 980 note 82. 


Blffht of way 

Iowa —Bina v. Bina, 239 N W 68. 

213 Iowa 432. T8 A.L.R. 1216 
Ky.—Spalding v Louisville & N. R- 
Co, 136 SW2d 1. 281 Ky 357 
Mo—Schuiicht v. Hammen, 277 S 
W. 944, 221 Mo.App 389 
19 C J p 980 note 82 [a]. 

Bridges 

N Y —Schenectady Ry. Co. v. Greene, 
236 NYS 477, 227 App Div. 11, 
aflliiniHl 178 NE 816. 257 NY. 610 
W Va—C''ar.‘5on v. Jackson Land & 
Mining Co. Ill S E. 846, 90 \V Va. 
781. 

19 CJ p 980 note 82 [c], 

35. Idaho—City of Payette v. Ja¬ 
cobsen, 66 P.2d 1013, 57 Idaho 524. 

P4:eveutlag caviug in of ditch 

One who acquired by prescription 
a right to the use of a ditch on an¬ 
other’s pioperty for drainage should 
replace an ineffective flume and drop 
box by one sufficient to carry off the 
w'ater, so as not to cause unnet essary 
caving in of the sides of the ditch 
to the injury of the property owmer, 
in accordance with the maxim that 
one should exercise his own right so 
as not to unnecessarily damage an¬ 
other.—Bowrman v. Bradley', 270 P 
919, 127 Or. 46. 

Covenant to restore soil 

Covenant, by grantee of easement 
for sewer and water pipe, to re¬ 
store the property to its pievious 
condition as near as possible, did 
not require it to do the physicalJy 
impossible thing of restoring the 
land where the trench was dug to 
such condition that subterraiifan wa¬ 
ters would percolate exactly* as be¬ 
fore —Shaw V. General Chemacal Co , 
120 A 850, 2 W.W.Harr., Del , 172 

36. N M —Dyer v. Compere, 73 P 2d 
1356, 1369, 41 N.M. 716, citing Cor¬ 
pus Juris. 

N Y —Friedman v. Adelson, 22 N Y.S. 
2d 716. 

N C —l>odds V. St Louis Union Trust 
Co. 170 SE. 652, 205 N.C 153— 
Richardson v. Jennings. 114 S E 
821, 184 N C. 559—Lamb v. Lamb, 
98 SE. 307, 177 N C. 160. 

Tex —West v. Giesen, Civ App., 242 
SW 312 

W.Va —Carson v. Jackson Land & 


Mining Co.. Ill S.E. 846, 90 WVa. 
781. 

19 C J p 981 note 83. 

Particular stipulation; validity and 
effect 

Stipulation in deed of right of way 
that each party pay half expemses of 
building and maintaining road w'as 
held not condition subsequent, but 
mere agreement, unenforceable be¬ 
cause of uncertainty and lack of con¬ 
sideration—Conner v. Lowery, 271 P 
118, 94 Cal App 323. 

37. Mass.—Doane v. Badger, 12 
Mass. 65. 

N C.—Lamb v. Lamb, 98 S E 307. 177 
NC. 150. 

W Va — Carson v. Jackson Land & 
Mining Co., Ill S E. 846, 90 WVa 
781. 

38. N Y —Baehrach v. Seidenberg 
105 NYS 360. 64 Misc. 59 

19 CJ p 981 note 86. 

Vtilizatiou of subsurface space 
Ow'ners of fee in strip subject to 
easement of passage who change 
surface of way in order to utilize 
space^ thereunder, take their own risk 
that passageway shall be as safe and 
convenient for use as original con¬ 
struction, and, if materials are lia¬ 
ble to deterioration, they must makt 
necessary repairs or replacements, 
so far as they differ from < onsti uc- 
tion of way at Urns easement was 
created.—New York Cent. R. Co. v 
Ayer. 136 N.E 364, 242 Mass. 60 

39. N.C —Lamb v. Lamb. 98 S E. 
307, 177 NC. 150. 

4a N.C—Lamb v. Lamb, supra 
Utah—Stc'vens v. Bird-Jex Co., 18 P. 
2d 292. 81 Utah 355. 

But it has been held that the own¬ 
er of the servient estate cannot en¬ 
force contribution from the owner of 
the dominant estate for repaiiing a 
way used in common by both.— 
Schuricht V. Hammen, 277 S W. 944, 
221 Mo.App. 389. 

Burden pro rated according to use 

Where owner of dominant tene¬ 
ment enjoys sixty per cent of en¬ 
tire use of road, he should bear six¬ 
ty per cent of burden of repair and 
owner of servient tenement forty 
per cent.—Bina v. Bina, 239 N.W. 68, 
213 Iowa 432, 78 A.L.R. 1216. 
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agreement to this effect the owner of the servient 
estate is under no obligation to construct fences 
along the course of a way,^^ or to erect gates 
across it,^^ benefit of the owner of the way 

As appears in § 98 infra, he may, however, subject 
to certain restrictions, erect such gates and fences 
for his own convenience and the protection of his 
property It is the duty of the owner of the way to 
close and fasten such gates after he has passed 
through, and on his failure to do so he may be en¬ 
joined from using the way,^^ and will be liable for 
any damages resulting thereby to the servient es- 
tate.^^ He will also be liable in an action of tres¬ 
pass for removing or injuring the gates.^® Howev¬ 
er, the owner of the easement can only be required 
to use reasonable care to close the gates whenever 
he or those in his employment or under his control 
have occasion to use the way, or when he discovers 
that they have been left open by the act or negket 
of another.^ 

Pipe line easement. In the absence of special 
agreement to the contrary, it has been held to be 
the duty of an owner of a pipe line easement to re¬ 
pair breaches in fences inclosing the servient tene¬ 
ment when such breaches are made in the construc¬ 
tion of the pipe line,^'^ 


c. Injury Resulting From Failure to Repair 

If the character of the easement is such that a 
failure to keep It In repair will result In injury to the 
servient estate or to third persons, the owner of the 
easement will be liable In damages for the injury so 
caused 

If the character of the easement is such that a 
failure to keep it in repair will result in injury to 
the servient estate,"*^ or to third persons,'*^ the own¬ 
er of the easement will be liable in damages for the 
injury so caused. An action for such damages is 
not barred by an agreement on the part of the servi¬ 
ent owner to pay a part of the costs of repairs.^® 
On the other hand the owner of the servient tene¬ 
ment IS not liable to a third person for injuries sus¬ 
tained through want of repair of a way®^ or bridge 
connected with such way.^2 

d. Right to Make Repairs 

Subject to qualifications, the owner of the dominant 
estate may do whatever is reasonably necessary to the 
enjoyment of the easement and to keep it in a proper 
state of repair. 

The owner of the dominant estate may do what¬ 
ever is reasonably necessary to the enjoyment of 
the easement and to keep it in a proper state of re- 
pair,S2 provided it is done without imposing unnec- 


41. Ky.—Flener v. Lawrence, 220 
SW 1041. 187 Ky. 3S4 

WVa—Wiley v. Ball, 79 S E. 659, 
72 WVa 685. 

19 C J. p 9M note 87. 

42. Md --Ri>we V. Nally, 32 A, 198, 
81 Md. 367. 

Mass.—Dunham v Dodge, 126 N.E 
663, 235 Mass. 367. 

43. Tex—M & M. Pipe Line Co v. 

Mtnke, Civ.App, 45 S.W 2d 344, 

346, error refused, quoting Corpus 
Juris. 

19 CJ. p 981 note 90. 

44. Iowa—Amondson v. Severson, 37 
Iowa 602 

Tex.—M & M. Pipe Line Co v Men- 
ke. CivApp. 45 SW2d 344. 346, 
error refused, quoting Corpus Ju¬ 
ris. 

19 CJ p 981 note 91. 

45. Iowa—Houpes v. Alderson, 22 
Iowa 160 

19 C.J. p 981 note 92. 

46. Iowa—Rater v Shuttlefleld, 125 
N.W. 235, 146 Iowa 512, 44 LRA, 
N.S, 101. 

19 C J. P 981 note 94. 

47. Tex —M. & M Pipe Line Co v 
Menke, Civ.App, 45 S W.2d 344, 
error refused 

48 . Ky—^Wella v. North East Coal 
Co, 118 SW2d 565. 557, 274 Ky 
268. quoting Corpus Juris. 

19 CJ. P 981 note 95. 


49. Cal —Richardson v. Kier, 34 
Cal 63, ‘)1 AmD 681. 

Ky—Wells v North East Coiil Co, 
118 SWJd 55.5. 557, 274 Ky 268, 
quoting Corpus Juris. 

Pa—Reed v Alh gheny County, 199 
A. 187, 330 Pa 300 

50. NY—Frllcher v. Anthony, 20 
Hun 495 

51- Cal —Galiaiio v. Pacific Gas & 
Electric Co, 67 I’ 2d 388, 20 Cal 
App 2d 531 

19 CJ. p 981 note 98. 

52. WVa—Carson v. Jackson Land 
& Mining Co, 111 SE 846, 90 W. 
Va. 781. 

63- Cal—Pacific Gas & Electric Co 
V. Crockett Land & Cattle Co , 233 
P. 370, 70 Cal App 283 
19 C.J p 981 note 99. 

Easement by prescriptiou implies 
the right to make repalis if such 
repairs do not injuriously increast* 
the burden on the servient tenement. 
—City of Gilroy v Kell, 228 P 400, 
67 Cal App 734. 

Fact question 

The question of what acts of re¬ 
pair are reasonable in the use and 
enjo> ment of an easi ment is one of 
fact in each paiticular case, and de¬ 
pends on the extent and character 
of the lawful use of the easement 
Ill.—Doan V Allgood, 141 N E 779, 
310 Ill 381—Sell V. Finke, 129 N 
E. 90, 295 111 470 
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Mas*« —Guillet v. Livernois, 8 N E. 
2d 921, 297 Mass 337, 112 A L R 
1300 

Right of way 

(1) An ow'ner of a W'^ay mav do 
\\haU‘ver is reasonably necessary to 
its enjoyment and to keep it in prop¬ 
er repair, provided duo regard is had 
to tlie rights of the ser\ lent owner 
and others entitled to use the W'ay 
Til—Doan v Allgood. 141 NE 77‘). 
310 Ill 381. 

Iowa—Bina v Bina, 239 NW 68, 
213 Iowa 432, 78 ALR 1216 
Ky—Moigan v Morgan, 266 S W. 35, 
205 Tvy 54 5 

Ma.ss —Mt Holyoke Realty Corpora¬ 
tion V Holyoke Rtalt> Corpc»ration, 
11 NE2d 429, 298 Mass 613—Guil- 
let V Livernois, 8 N E 2d 921, 297 
Mass. 337, 112 ALU 1300—New 
York Cent R Co. v Ayer. 136 N 
E. 364, 242 Mass 69 
Minn—Bruns v. Willcrns, 172 NW 
772, 142 Minn 473 
Miss—Quin V Sabine, 183 So 701, 
183 Miss 375. 

Mo—Stotzenbergf r v I*eikins, 68 S 
W.2d 983, 332 Mo 391 
NJ—U. S Pipe Line Co v Dela¬ 
ware, L & W R Co . 41 A 759, 
62 NJLaw 254, J7S. 42 L.K A 
672. 

NY—Mann v Groom, 231 NTS 342, 
133 Misc 260 

Pa—Cain v A'^pinwall-Delafleld Co, 
137 A. 610, 289 Pa 535. 
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essary inconvenience on the owner of the fee,®^ the 
extent of the easement is not thereby enlarged, 
and the right of the owner of the fee also to make 
repairs is not unreasonably interfered with.®® 
This it has been said is the ordinary and recognized 
right of a dominant owner.®However, he has no 
right to make repairs in such a manner as needless¬ 
ly to increase the burden on the servient tenement.®® 
The right to repair includes a right of entry on the 
servient estate for the purpose of making repairs 
whenever such repairs are necessary,®® but at no 
other time and for no other purpose.®® 

Forfeiture clause for obstruction, A clause in 
the grant of a right of way providing for a forfei¬ 
ture for obstruction of the way by the grantee does 
not prevent him from filling in the way so as to 
make it more useful, where the way is not obstruct¬ 
ed in order to do so.®l 

Termination of right. The right of repair exists 
only as an incident to the easement, and consequent¬ 


ly ceases with it.®* 

Right of owner of sennent tenement. Where an 
easement is used by the owners of both the domi¬ 
nant and servient estates, the owner of the latter 
estate may repair the easement provided he does 
not unreasonably interfere with the right of the 
other to also repair, nor render the easement less 
convenient or useful.®® 

§ 95. Alterations 

a. In general 

b. By owner of dominant tenement 

c. By owner of servient tenement 

a. In General 

Ordinarily, in the absence of special agreement to 
the contrary, no material change can be made in an ease¬ 
ment by either party without the other’s consent. 

Ordinarily, when the character and location of an 
easement are once definitely fixed, no material 
changes can be made by either party without the 


Tonn. —^Puller v. City of Chattanooira. 

118 S.W.2d 886. 22 Tenn App. 110. 
Tex. —Missouri, K & T. R To v. 

Bryan Civ App, 107 SW 572 
W.Va—Stifel V Hannan. 123 S E 673, 
95 W.Va. 617. 

19 C.J. p 981 note 99 fa] 

(2) This IS so even ihouRh the way 
is acquired by presciiption 

ni.—Sell V Finkc, 129 NE 90. 295 
III. 470. 

Mont.—Perffuson v Standley, 300 P 
245, 89 Mont. 489. 

(3) Within this rule, he may dig 
up the surface of the soil and grade 
and level the Way 

Ala.—^Ellard v. Goodall, 83 So. 568, 
203 Ala. 476. 

Ill —Doan V. Allgood. 141 N E. 779, 
310 Ill. 381. 

N Y —Mis.sionary Soc. of Salesian 
Congregation v. EJvrotas, 175 N.E. 
523, 256 N.Y. 86. modifying 242 N. 
Y.S. 122, 229 Applliv 392. 

19 C.J. p 981 note 99 [a] (2). 

(4) So he may fill up depressions, 
blast rocks, remove impediments, and 
supply deficiencies in order to con¬ 
stitute a good road. 

Ala.—^Ellard v. Goodall, supra. 

N.Y.—Missionary Soc. of Salesian 
Congregation v Evrotas, supra. 

19 CJ. P 981 note 99 la] (3). 

(5) He may also lay such tiles or 
construct such ditches as may be 
necessary to enable him to make use 
of his way in accordance with the 
grant.—^Doan v. Allgood, supra. 

(6) Likewise, he has the right to 
use as much soil, rock, and gravel 
from the right of way a.s may be 
needed for the purpose of construct¬ 
ing and maintaining the road and 
may carry same from one point to 
another on the road. 


Ala—Ellard v. Goodall, supra 
Tenn—Union Traction Co v. Gwalt- 
ney, 1 Tenn App 612. 

(7) Accordingly, he may restore 
the road to its original level by tak¬ 
ing material from the limits of the 
roadway itself—Sell v. Pinke, 129 
NE 90. 295 Ill 470 

(8) But in making the road suita¬ 
ble for passage he cannot take ma¬ 
terials from outside its limits—El¬ 
lard V Goodall, supra 

(9) Where he is entitled to use 
the road for all lawful purposf*.s, he 
may build sidewalks-—Missionary 
Soc. of Salesian Congregation v. 
Evrotas, 175 NE 523, 256 NY 86, 
modifying 242 N.Y S. 122, 229 App 
Div. 392. 

(10) It has been held that an 
owner of a right of way ov€‘r an im¬ 
passable street could change the 
grade, make Improvements and build 
sidewalks, irrespective of the rights 
of drainage across the street of ad¬ 
joining owners who shared right of 
way, one of whom owned soil of 
street.—Guillet v. Llvernois, 8 N.E. 
2d 921, 297 Mass. 337. 112 A.L.R. 
1300. 

5A. Ill.—^Doan v. Allgood, 141 NE 
779, 310 Ill 381—Sell v Finke, 129 
NE 90, 295 Ill. 470. 

19 C J. p 982 note 1. 

Affecting How of water oonrse 

An owner of a passway is not au¬ 
thorized to raise its level above that 
of the adjoining land, so as to af¬ 
fect the flow of a natural water 
course crossed by the pass way —Mor¬ 
gan V. Morgan, 266 S.W. 36, 20^ Ky. 
545. 

55- N Y —^Myers v. Baker, 60 N.Y.S. 
797. 46 AppDiv. 26. 
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56. Iowa—Bina v. Bina, 239 N W. 
68, 213 Iowa 432. 78 A L R 1J16 

57. NJ—United New Jersey R & 
Canal Co v Crucible Steel Co . 

A. 243, 85 N J Eq 7, affirmed 98 
A. 1087, S6 N J Eq. 258 

58. Cal—City of Gilroy v. Kell, 228 
P 400, 67 Cal App 734 

lova—Bina v. Bina 239 NW 68. 

213 Iowa 432, 78 A L R 1216. 

Me—Littlefield v. Hubbard, 113 A. 
304, 120 Me 226 

Minn—Bruns v Willems, 172 N.W 
772, 142 Minn 473. 

19 CJ. p 982 note 4. 

59. Ala—Ellard V. Goodall, 83 So. 
568, 203 Ala. 476. 

Md.—Tong V Feldman, 136 A. 822, 
152 Md 398, 51 A L R 1291 
Mass.—Mt Holyoke Realty Corpora¬ 
tion v Holvoke Realty t^^orpor.i- 
llon, 198 NE 242, 292 Mass. 332, 
101 A.LR 1289. 

N.M.—Dyer v. Compere, 73 P.2d 1356, 
41 N.M. 716. 

N.C.—Lamb v. Lamb, 98 S E. 307. 
177 NC. 150 

Pa—Sahara v. Macsal, 183 A. 454 
121 Pa Super. 274. 

Va—City of Lynchburg v. Smith, 186 
SE. 51, 166 Va. 364. 

19 C.J. p 982 note 6. 

60. Cal.—^Pico v. Colimas, 32 Cal. 
578 

Colo—Knudson v. Frost, 139 P. 533, 
56 Colo 530. 

61. Wash —Central Christian Church 
v. Lennon. 109 P. 1027, 69 Wash. 
425. 

62. Vt.—Perclval v. Williams, 74 A. 
321, 82 Vt. 631. 

63. Iowa—Bina v. Bina, 239 N.W 
68 , 213 Iowa 432, 78 A.L R. 1216 
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Other’s consent,®^ unless provision is made there¬ 
for in the instrument creating the easement.®^ 

b. By Owner of Dominant Tenement 

The owner of the dominant estate can make no al¬ 
teration in the character of the easement which would 
increase the restrictions on the servient estate. 

Since, as appears in § 1 supra, an easement con¬ 
stitutes a restriction on the right of property of the 
owner of the servient tenement, the owner of the 
dominant tenement can make no alteration in the 
dimensions, location, or use of the easement which 
would increase such restriction,®® or by which the 
condition of the servient estate is made worse,®" 
unless the consent of the owner of the servient es¬ 
tate IS first obtained®^ i\'lerc matters of conven¬ 
ience do nut justify such alterations.®'^ Further¬ 
more the owner of the dominant estate cannot make 
ain material alterations in the character of his 
easement, although no damage results in conse¬ 


quence thereof to the servient estate, or although it 
would even be beneficial to it.*^® 

On the other hand, there is nothing in the nature 
of an easement, apart from an express prohibition, 
which prevents all changes during the course of its 
enjoyment So long as the use of an casement 
is confined to the purposes under which it was ac¬ 
quired and created without increasing the burden on 
the servient estate, the owner of the easement, it 
has been held, may make changes that do not im¬ 
pair or affect its suhstancc.'^^ Furthermore, if at 
the time of the grant the condition of the place 
where the right is to be exercised is unfit for the 
purpose of the grant, the grantee may make such 
alterations as will render the grant effectual and 
if the condition of the surrounding jiropcrty is sub¬ 
sequently changed by lav\ful authority so as to in¬ 
terfere with the enjoyment of the easement, he may 
make such alterations as will render it effectual un¬ 
der the new conditions 


64. Mi< h—Doui^l.is V .Iordan, X 
W r. 2 . 232 IViKh 283, 41 ALU 
1437 

Pa- McDormott \ U« lU i 124 A 187, 
J70 I’a 54.‘i 
19 C .T p 1)82 notf 9 

65. Md—West AiIinjAlon liarid v 

Flannery, 80 A 0(,5 115 3Vld 274 

19 CJ p 982 note 10 
• 6 . Cal—Crane v Sleviiihoo 5 4 P 
2d 1100, 5 Cal 2d 387—FleKher v. 
Stapleton, 10 I* 2d 1019, 123 Cal 
App 133-—Cit\ of Ciliov V Kell. 
228 P 400, 67 Cal App 734 
Tex—Ladies’ Benev Sot of Beau¬ 
mont V MaK'nolia Cemetery C^O , 
Civ App, 268 SW 198, .‘iltlrmed. 
Com App , 288 S W 812 
19 C.I p 9 82 note 12 
ISxtondiner platforms 

Whe’-c deed reserved to grantors 
perpetual right to maintain and u^se 
platform “now located” on properly 
conveyed, a new conrrett ramp cov¬ 
ering a greater portion of the piop- 
ert> than original property was an 
additional burden on the .servient 
estate, and justified decree requir¬ 
ing removal of the lomrcLe rarnp ex¬ 
cept from that portion of the servi¬ 
ent estate formcily <o\tred hy the 
platform—Merrill v IJailey & Sons 
Co . Utah, 106 1’ 2d 255 

67. La—Shaffer v State Nat Bank, 
37 La Ann 212 

68 . Cal —Ward v City of Monrovia, 
App, 100 P2d 836 

N J —Lorenc v Swiderski, 156 A. 

465. 109 N J Lq 147 
Wash.—Hughes v. Boyer, 104 P 2d 
766. 

6^ Ind —Dudgeon v Bronson, 64 N 
B. 910, 65 X K 752. 159 Ind 562, 
95 Am S H 315 

TO. Cal—Allen v San Jose Land & 


Water Co. 28 1’. 216, 92 Cal. 138, 
15 L R A 93 

Mo — Kavanaugh v St Louis Tract 
Co. 105 SW. 278, 127 Mo App 26.5 

Faving- way 

The owner of a wav < annot con¬ 
struct a tonerete paviimiu over it 
without the consent of the owner ol 
the servant estate even though su* h 
improvement w'ould hene^tit the let¬ 
ter’s pie»peity—L'lre'iie v SvMdei.ski, 
156 A 165, 109 XJKq 14 7 

71. Md—Te»ng V Feldman 136 A 
822 152 Md 398, 51 ALR 1291 

72. C.el—Burris \ l*e‘oplo’s Ditch 

Co, ;7 P 922. 104 Cal 248—IM- 
Cifie* (.las & Flee tile Co v Croe k- 
ett Land & Cattle' Co, 2.1.1 P .>70, 
70 (\il App 283—(^ity of Gilroy \ 
Kell. 228 P 100 67 Cal \pp 731 

Enlarg-lner ffas meter and pxpe 

Whe*re tenant eui uppei lle>e>rs hav¬ 
ing ea* ••nie-i.t of necessity fen bring¬ 
ing gas thre>ugh picmiHes ol lower 
ten«int, e^h.ing.'d use e»f building se> as 
to ii'quiie larger gas sujrplj, he 
could enl.irge the gas meter and 
pipe, located on the soivocnl tene¬ 
ment il sui h e hange s did not m.ili- 
riall> interfere with the- reasonable 
enjoyment of the seivnnl estate — 
Tong v Feldman, 1.16 A 822. 132 Md 
398. 51 ALU 1291 
ZSrectinff new stracta..e 

Wheit* a railroad having a prescrip¬ 
tive right against an abutting own¬ 
er to use a structure er^‘< t.s a new' 
structure', sc» far as it is in the same 
place, within the .same lines and for 
the same purpose it inflicts no ac- 
tionab'e damage' on the abutiiiig 
owner—Lewis v New York & 11 
K Co., 56 NE 540. 162 NY 202 

73. Ind—Mercurio v Hall, 144 N.E. 
248. 81 Ind App 554 
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NIT—White* V Kngle AL Pho'n.x Ho¬ 
tel Co. 34 A 672, 68 Nil .^S 

Sigrlit of way 

(1) The owne*r of a right of wav 
has the right to enter em the* ser¬ 
vient esLitf on which no aeiual w’av' 
ha.s been prepared aid construe ted 
and to make such ehinge-s the'mn as 
will reason.iblv adapt it to the pur- 
pei'^’ts of a wa>, having due ti'gard 
to the rights ol either^ 

Ala~Ellaid v C.ood.ill, 83 So 568. 

203 Al i 476 

Ill—Deian v Allgood. 141 NE 779, 
310 Ill .181 

Mass —Walker \ E W'lliam & Mer¬ 
rill C Nutting. 20 i:2d 441, 302 
M.'iss 5.i5—Guille t \ Livernois, 8 
XE2d 921, 297 Mass .J37. 112 A 
LK 1300 

NY - Mi‘-sionar> Se>c of Salesian 
(Vingre gal ion v E\ rotas, 175 NE 
523, 256 N Y 86, modllying 242 N 
y S 122, 229 App T»iv 392 

(2) Right to maintain and repair 
wav in general see supra <5 94 (dj 

74. Wash—Hughes v JJoyei, 104 
P -d 760, 764, 5 Wash 2d 81, quot¬ 
ing Corpus Jans. 

Grade of coanectlnsr public road 
cliaugod 

(1) Where a private wav has he- 
e'onic useless by a ehenge* in the* 
grade of the public high wav with 
W'hieh it fonneets, the owner of the 
wav may change its grade to a 
corresponding level 
Conn—Nichols v. ITck. .39 A 80.1, 
70 Conn 439, 66 Arn S R 122, 40 
LHA 81. 

Ind.—Mercurio v Hall. 144 N.E. 

248, 81 Ind App 5.54 
Wash —Hughes v Boyer, 104 P.2d 
760. 5 Wash 2d 81. 
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Where there are several owners in common of an 
easement, neither one can make any alterations 
which w'lll render it less convenient and useful to 
any appreciable extent to any one of the others.^^ 

c. By Owner of Servient Tenement 

The owner of the seivient estate cannot make any 
alterations m his property materially interfering with the 
enjoyment of the easement. 

The owner of the servient estate, while he may 
use his property in any manner consistent with the 
existence of the easement, as appears in § 91 su¬ 
pra, cannot make any alterations in his property by 
which the enjoyment of the easement will be mate¬ 
rially interfered with.76 He is not allowed mate¬ 
rially to alter the character of the servitude, al- 
thoiig:h such alteration would not result in damage 
to the dominant estate, or although it.would even 
be beneficial to it.77 The owner of the easement 
may, however, by acquiescing in the alteration, be 
deemed to have consented thercto.78 

Inculcntal changes in land subject to easement 
The owner of property subject to an easement has 
the right to make incidental changes in the real es¬ 
tate over which the easement extends provided 
there is no substantial impairment of the right 


granted,79 but not otherwise.*® 

§ 96. Obstruction or Disturbance 

An obstruction or disturbance of an easement Is any¬ 
thing which wrongfully interferes with the privilege to 
which the owner of the easement is entitled by making 
its use less convenient and beneficial than before. Ob¬ 
structions or disturbances are unauthorized and constitute 
nuisances. 

As appears in § 91 supra, the owner of the servi¬ 
ent estate cannot so use his property as to obstruct 
the easement, and, as appears in § 62 supra, this is 
so, even though the owner of the dominant estate in 
his use of the easement has imposed a wrongful 
additional burden on the servient estate. Likewise, 
one of several owners in common of a right of way 
must not obstruct it so as to interfere with its free 
use by the others and of course third persons 
having no interest whatever in a way cannot right¬ 
fully obstruct it.*2 An obstruction placed in a pri¬ 
vate way IS a nuisance,** and, as appears in § 100 
infra, may be removed by anyone having a right in 
use the way. 

What constitutes obstruction or disturbance. An 
obstruction or disturbance of an easement is any¬ 
thing which wrongfully interferes with the priv- 


(2) This is particularly truo 
where no additional burden is cast 
on the servient estate thereby — 
Noel V Capobianco. 23 P 2d 511, 21K 
Oal. 481. 

(3) Hut he cannot do so if su< h 
•sot W'lll increase the burden on the 
servient estate and result in irre¬ 
parable injur> thereto—Fletcher v 
Stapleton. 10 P.2d 1019, 123 Cal App 
133 

75. Iowa—Bina v. Bina, 239 NW 
68, 71. 213 Iowa 432, 78 A L..R. 
1216, citing: Corpus Juris. 

Ma.ss.—Town of Brookline v. Lor- 
ing, 118 NE 981, 229 Mass 485 
Pa—Cain v Aspinwall-Delafleld 
Co, 137 A 610, 289 Pa 53.5—Weiss 
V. Greenberfi:, 101 Pa Super 24— 
Commonwealth Trust Co. v. Heh, 
99 Pa Super 479 

W.Va.—Stifel V Hannan, 123 S.E. 
673, 676, 95 WVa 617, citing Cor¬ 
pus Juris. 

19 C.J. p 983 note 19. 

Owiier in. oommou can. consent to 

alterations only to the extent of 
his right—Missionary Soc of Sale- 
slan Congregaton v Evrotas, 242 
N.YS 122. 229 App Div 392. modi¬ 
fied on other grounds 175 N E ,523, 
256 N.Y. 86 

76. N.Y.—Yonkers Builders’ Supply 
Co. V. Village of Ossining, 251 N 
Y.S. 804, 234 App.Div. 614—Keefe 
V. Annpaul Realty Co., 213 N Y S 
637, 216 App Div. 301, affirmed 154 
N.E 642, 243 N.Y. 647. 


Or-Pendall v Miller, 196 P 381 
383, 99 Or 010, citing Corpus Ju¬ 
ris. 

19 O T p 983 note 21. 

Narrowing way 

Plaintiff owners of right of way 
should not be compelled to surren¬ 
der their easement In part at val¬ 
uation because pecuniary benefit to 
owner of fee may outweigh any 
disadvantages suffered by owners 
of way in having it narrowed to 
half of grant, which even then 
would be somewhat wider than way 
connecting with theirs —Siegel v 
Starzyk. 130 N E. 499, 238 Mass 291 
77- Cal—^Allen v. San Jose Hand 
& Water Co. 28 P. 216, 92 Cal 
138, 15 L.RA 93. 

19 C J. p 983 note 22. 

Fassway 

An owner through whose land a 
passway has been acquired by pre¬ 
scription cannot alter the same at 
his plea.sure, even though he pro¬ 
vides a better passway —Dunn v 
Jones, 44 S W 2d 513, 241 Ky. 601 
—19 CJ p 983 note 22 |b] 

7a Mass—Hall v. Allen, 103 NE 
928. 216 Mass 469, Ann.Cas 1917A 
1248. 

Vt—Stock well V Fitzgerald, 41 A. 
604, 70 Vt 468 

76. Mass—Siegel v. Starzyk, 130 
NE. 499. 238 Mass. 291. 

19 C J p 984 note 25 
Building on, or adjoining, ways see 
infra S 97 [aj. 
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Extending structures over ways see 
infra § 97 [b] 

Fences and gales along or across 
way see Infra § 98 

BO. Me —Drummond v. Foster, 70 
A 470, 107 Me 401 
19 C .T p 984 note 26 

81. 1>«1 —Hackendorn v. Mahan, 

Ch . 8 A 2d 794 

Mass.—Ziendarski v. Baranowski, 
149 NE. 116, 253 Mass 422. 

Wl&ers the servient owner is en¬ 
titled to use the way, the owner of 
the dominant estate cannot deprive 
him of this right by obstructing 
the way.—^Alexander v. Auten’s Au¬ 
to Hire, 95 SE 850, 175 NC 720 

88. Ky —East Cairo Ferry Co v 
Brown, 25 S W.2d 730, 233 Ky 299 

83. Ga—Whiteside v. Croker, 142 
S.E. 139, 165 Ga 765. 

Ind.—Lipnik v. Ehalt, 132 N E. 410, 
76 Tnd.App. 390 

Or —^Kesterson v. California-Oregon 
Power Co, 221 P 826, reversed 
on other grounds on rehearing 228 
P 1092, 114 Or. 22. 

Tex.—Stuart v. Liarrabee, Civ.App, 
14 S W.2d 316, 320, error refused, 
citing Corpus Juris. 

19 C.J. p 988 note 81. 

Oommon-law and statutory nuisanoe 
An obstruction of a right of way 
is a common-law nuisance, and it 
may also be a statutory nuisance.— 
Graham v. Lowden, Me., 15 A.2d 69 
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liege to which the owner of the easement is entitled 
by making its use less convenient and beneficial 
than before.*^ To constitute an actionable wrong 
it must, however, be of a material character such as 
will interfere with the reasonable enjoyment of the 
easement.®'* Anything which would interfere only 
with an unciuthonzcd use of an easement is not an 
obstruction.®® 

Duty not to mjurc propci'ty obstructing umy The 
owner of the domin»'int estate is under no active 
duty to avoid injuring property placed on the way 
by the owner of the servient estate in such a man¬ 
ner as to constitute a material obstruction there¬ 
of,®"^ although he must exercise reasonable care to 
avoid injuring property rightfully placed on the 
way without materially interfering with its reason¬ 
able enjoyment ®® 

§ 97. - Buildings on, over, or Adjacent 

to, Ways 

a. Erecting buildings on, or adjacent to, 

ways 

b. Extending structures over ways 

a. Erecting Buildings on, or Adjacent to, Ways 

The owner of a way may not erect any building or 
other structure thereon. One of several owners in com¬ 
mon has the right as against the others to erect struc¬ 
tures not interfering with their free use of the way. The 
rights of the owner of the soil are limited to the erection 
of structures consistent with the easement. 


The owner of a right of way has no right to erect 
any buildings or other structures on the way,®‘' 
and this is so notwithstanding the presence of such 
structures may not interfere with the use of the 
way as a mere passageway.®® One of several own¬ 
ers in common has the right as against the other 
owners in common to erect structures for his own 
benefit,‘*1 provided they do not interfere with the 
free and unobstructed use of the easement by the 
other owners in common.®^ The rights of the own¬ 
er of the servient estate in this regard are limited 
to the erection of such structures as are compatible 
with the rights of those entitled to use the way.®® 
If by the terms of the grant or reservation the way 
must be of a certain width, no structures can be 
erected which encroach on the width stated.®^ 
Where, however, there is merely a general unde¬ 
fined right of way, it is only necessary that there 
should be sufficient space left to afford a convenient 
passage.®® If the owner of a way agrees verbally 
that the owner of the servient tenement should 
erect a building over one part of the way and ac¬ 
quiesces in Its construction, he cannot subsequently 
require that the building be undermined to enlarge 
the new way under the agreement.®® 

b. Extending Structures over Ways 

Unless a contrary intention of the parties clearly 
appears, the owner of land over which there is a passage¬ 
way may extend buildings or other structures over the 
way, provided in so doing he does not interfere with its 
free use. 


84. Mass.—Dickinson v Whiting, 6 
N B 92. 141 Mass. 414. 

85. Pa.—National Accident & Health 
Ins Co V. Workmen’s Circle Ly¬ 
ceum Federation, 137 A 184, 289 
Pa 164, 56 ALR 908 

19 CJ p 984 notes 28. 30 

Erectinff Imildings over easement 

(1) Building erected over case¬ 
ment for water main held not so 
I'on'ttructed as to con.stltute an un¬ 
reasonable infringement of the ease¬ 
ment—Roanoke Waterworks Co v 
Roanoke Glass Co, 144 SB 460, 

151 Va 229. 

I'2) Basement owner was held not 
estopped to question right of fee 
owner to construct Imilding because 
prior erected building extended over 
pipe line—Kelsay v Lone Star Gas 
Co., Tex Civ App, 296 S W. 954 
(3) Buildings on or across ways 
see infra § 97. 

86 . Kv—Spalding v Bemiss, 1 S. 
W 468. 8 Ky.L 263. 

87. Or.—Kesterson v. California- 
Oregon Power Co., 221 P 826, re¬ 
versed on other grounds on re¬ 
hearing 228 P. 1092. 114 Or 22. 


£8. Or—Kesterson v. Callfornia- 
Oregon Power Co, supra 
89. N Y —Missionary Soc of Sale- 
sian Congregation v Evrotas, 242 
NYS 122, 229 AppDiv 392, mod¬ 
ified on other ground.*; 175 N B 
52:{, 256 N Y 86—Hunter v Van 
Keuren, 224 NYS 153, 130 Misc 
599. 

19 C J. p 984 note 33 
90 l Ga—Murphy v Haiker, 41 S.E 
685, 115 Ga 77 

91. Mich -Moon v Mills, 77 N W 
296, 119 Mi^h 298, 79 Am S R 300 

92. Pa—Gebhart v Graves, 36 Pa 
Super. 228 

19 C.J. p 984 note 36 

93. Mich—Kirb> v Mevering Land 
Co., 244 N W 433, 200 Mich 156 

19 C J. p 984 note 37 
TTnanthorixed stmetnre 

The owner of the estate subject 
to a right of way for driveway can¬ 
not erect posts to support a roof 
of the driveway which encroach 
thereon so as to leave a space only 
seven feet six inches wide, or only 
ten inches wider than the trucks 
used by the owner of the driveway, 
since such narrowing of the drive¬ 
way is a substantial impairment of 
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the right of way —F W Woolworth 
Co V Vogelsang, 187 N.W 179, 176 
Wis. 366 

94k Ill—Rudolph Wurlitzer Co. v 
State Bank of Chicago, 124 N B. 
844. 290 111 72. 

Mass —Peavey v Moran, 152 N.B 
360, 256 Maas. 311. 

Neb.—Williams v. Lantz. 242 N W 
269. 270, 123 Neb 67, quoting 

Corpus Juris, and affirmed 244 N 
W 400, 123 Neb. 790. 

N Y —Hunter v. Van Keuren, 224 
NYS 153, 130 Misc. 699. 

Va.—Willing V Booker, 168 S E 
417, 418, 160 Va. 461, citing Cor¬ 
pus Juris. 

19 CJ p 985 note 38. 

Blind alley 

Where owner lays out blind al¬ 
ley of definite width across lots giv¬ 
ing each grantee common use there¬ 
of, owner of lot at closed end can¬ 
not build structure on alley —Weiss 
v. Greenberg, 101 Pa Super 24, af¬ 
firming 12 Pa Dist & Co 647 
95. N.Y—Dalton v Levy. 179 N 
E. 371, 258 NY 161. reversing 

247 N.YS 730. 232 AppDiv 759. 
19 C.J p 986 note 39 
90. Minn —Davidson v Kretz, 149 
N.W. 652, 127 Minn. 313. 
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Unless it is clear from the language of the grant 
or the surrounding circumstances that the parties 
intended to have the passageway remain open to the 
sky,®*^ the owner of the servient estate may extend 
buildings or other structures over a way, provided 
in so doing he does not interfere with the free use 
of the way;®* and he will not be liable for dam¬ 
ages, although the passageway by reason of its be¬ 
ing so covered, becomes to a greater extent the re¬ 
sort of strangers, to the annoyance of the grantee 
of the easement.®® As the grant of a passageway 
does not include by implication the right to have the 
way remain open to the sky for light and air,i the 
grantee is not entitled to have light and air pass 
over the way to any greater extent than is neces¬ 
sary for the enjoyment of the right of passage.® 
The servient owner cannot, however, erect any 
structure which renders the way so low and dark, 
or otherwise interferes with and obstructs it, as to 
make its use for practical purposes less convenient 
and beneficial than before.® The height of the way 
should not be less than is reasonably necessary and 
convenient for the purpose for which the right of 
way is granted,^ and this is a question of fact to be 
determined from the exigencies of each particular 
case.* Where an owner conveyed the soil of an al¬ 


ley in fee, with a reservation to owners of other 
lands to use the same, but with the privilege to the 
grantee to build over the alley “at the same height 
and of the same depth as the same is now built 
over,” this docs not restrict the right of the grantee 
to build over the alley to a greater depth than that 
to which It was built over at the time of the con¬ 
veyance.® 

§ 98. - Fences and Gates 

a. Ways acquired by grant or reserva¬ 

tion 

b. Ways acquired by prescription 

a. Ways Acgnired by Ghrant or Reservation 

(1) Owner of servient estate 

(2) Owner of dominant estate 

(1) Owner of Servient Estate 

(a) Fences 

(b) Gates 

(a') Fences 

The owner of the servient estate nsay erect fences 
along the sides of a way, but not across or within the 
way 80 as to obstruct it entirely. 


97- Ill—Rudolph Wurllizer Co v 
State Bank of Chicago, 124 NE 
844. 290 Ill 72. 

Ma<ss.—0*=*raR:o«?lan v. Union Realty 
Co, 193 NE 726, 289 Mas.s 104, 
96 A.Li R 3 282—Sargeant v Trav¬ 
erse Bldg. Trust. 1G7 NE 233, 
267 Mass. 490—Healey v Smith 
Carriage Co. 163 NE 856, 265 

Mass 203 

Wis —Ogden v .‘3traus Bldg Cor¬ 
poration. 202 .VW 34, 187 Wis 
232 

19 CJ p 985 note 41 

Statutes requiring fire escapes 

Where it appears that the parlies 
intend f*d to have the passageway 
remain open to the sky, the fact 
that fire escapes erected by the own¬ 
er of the servient e.state so as to 
project over the way were placed on 
his building in obedience to a par¬ 
ticular statute does not relieve him 
from his obligation not to encroach 
on the waj. oven il it involves great 
pecuniary lo.ss—New York Cent R 
Co V. Ayer, 131 N E 325, 239 Mass 
70 

98. Ill—Rudolph Wurlilzer Co v 
State Bank of Chicago, 121 NIC 
844, 290 Ill 72. 

Ky —Collins v. Moore, 262 S W 632, 
203 Ky 503, 37 A L R 1172 
Mass—Novello v Capngno, 176 N 
E. 809. 276 Mass 193—Sargeant \ 
Traverse Bldg. Trust, 167 TSj E 
208, 267 Mass. 490—Healey v 


[ Smith Carnage Co.. 163 NE 8.56 
265 Mass 203 

Mich—(Irinnell Bros v Brown, 171 
NW 399. 205 Mich 134 
NH—Sakansky v. Wein, 160 A 1, 
3, 86 N H 337, citing Corpus Ju¬ 
ris. 

N C —Raleigh Savings Bank & Trust 
Co. V Vass, 114 SE. 309, 312. 184 
N C 295, quoting Corpus Juris. 

19 C J p 985 note 42. 

Particular structures held not to 
interfere with use of wav 

(I) Balcony slightly lesc than 
seven feet in width and eight y-<‘ight 
feet above the way—Stuart v Oim- 
bel Bios, of New York, 138 A. 763, 
290 Pa 210 

(J) Eire escapes. 

Mass —Ueragosian v. Union Realty 
Co. 103 NE 72G, 289 Mass 104, 
96 A B R 1282 

Pa—National Accident &. Health 
Ins Co v Workmen’s Cmle Ly¬ 
ceum Federation, 137 A 184, 289 
Pa 164, 55 A LR 908. 

19 C J p 984 note 26 [d] 

99. Mass—Atkins v. Bordinan. 2 
Mete 457, 37 Am.D 100 

1. Ill—Gulick V. Hamilton, 127 N 
E 383, 293 Ill 126, 9 ALR 1629 
—Rudolph Wurlitzer Co v State 
Bank ®f Chicago, 124 N E 844, 390 
Ill 72. 

19 C J. p 985 note 44. 

2. Mich —Qrinnell Bros v. Brown 
171 NW. 399, 205 Mich. 134. 

780 


N C —Raleigh Savings Bank & Trust 
Co V Vass, 114 SE 309, 313. 184 
N C 295, quoting Corpus Juris. 

19 CJ p 969 note 16 Ib], p 9S5 note 
45. 

3. Mich—Onniifll Bros v. Blown. 
171 NW 399, 205 Mich 114 

19 CJ p 985 note 46 

4. Mich—Crinnc.ll Bros, v Brown, 
supra. 

NH—Sakan^^ky v. Weln. 169 A 1 
86 Nil 3.17. 

N.T—Keefe v. Annpaiil Re.alty Po . 
213 NY.S 637 31.5 AppDiv 101 

affirmed 154 N E 642, 243 N Y 

647 

19 C J p 986 note 47. 

Sight of way for wagons 

A reservation in a deed of a right 
of way for iiersoiis and wagons, 
animal or animals, must be con¬ 
strued with reference to conditions 
at the time of the reservation, and 
IS not violated by the erection of a 
porch over the 'way, which allowed 
ample room for the passage of any 
wagons in use when the reserva¬ 
tion was made, although not high 
enough to permit the passage of 
large vans now in use.—Casella v 
Gallo, 189 NY.S. 531. 197 App Div. 
825. 

5. N.H—Sakansky v. Wein, 189 A. 
1, 86 N H 337 

19 C.J. p 986 note 48. 

6 . Pa.—Duross v. Singer, 78 A. 951, 
224 Pa 573- 



28 C.J.S. 


EASEMENTS 


The owner of the servient estate may erect fences 
along the sides of a way,*^ provided the right of 
passage is not thereby obstructed.^ He cannot erect 
fences across® or within^® the way so as to obstruct 
it entirely. 

(b) Gates 

Unless the contrary is expressly stipulated or appears 
to be the parties' intention, the owner of the servient es¬ 
tate may erect gates or bars across a way provided they 
are so located, constructed, and maintained as not un¬ 
reasonably to interfere with the right of passage and 
they are necessary for the preservation and use of the 
servient estate. 


§ 

Whether the grantee of a right of way is entitled 
to a way unobstructed by gates depends on the 
terms of the grant, its purposes, nature, and situa¬ 
tion of the property, and the manner in which the 
way has been used and occupied.The grant of a 
way without any reservation of a right to maintain 
gates does not necessarily imply that the owner of 
the land may not do so.^2 Unless it is expressly 
stipulated that the way shall be an open one, with¬ 
out gates,i3 or it appears from the terms of the 
grant or the circumstances of the case that such 
was the intention of the partics,^^ the owner of the 


7, Mass—Dunham v. Dod^rc, 126 N 
E Ii62. 235 Mass 367 

Mo—Stotzenberper v. Perkins, 58 
S.W2(] 983, 332 Mo. 391. 

N.Y—IloupiitalinK v StootholT, 12 
NY.S2d 207, 212. 170 Misc 773, 
citing: Corpus Juris, and aflirined 
19 NYS.2d 510, 259 App Div 854 
Pa.—Dyba v. Borowitz, 7 A 2d 500, 
502, 136 Pa.Supt*r. 532, quoting 

Corpus Juris. 

Va—Willing V. Booker, 168 SE 
417 419. 160 Va 461, citing Cor¬ 

pus Juris. 

19 CJ p 986 note 50 

Absence of fences for long time 

That there was no fence existing 
when ea.spinent was granted, and 
none erected for almost eighteen 
ytars thereafter, does not deprive 
the servient owner of the right to 
erect a fence along the side of the 
way—D> iia v Borowitz, 7 A 2d 500, 
136 l»a Super 532 

A new fence, even though slightly 
out of line with the old one, mav 
be erected—Willing v Booker, 168 
S.E 417, 160 Va 461 

Partition fences 

(1) Where a right of way exist¬ 
ing between the land.s of adjacent 
landowners is so located that one 
side of the wav forms the boundary 
line betwt cn the lands of the re- 
spettive owners, the owner of the 
servient estate ordinarily may main¬ 
tain a fence on that line, even 
though it would greatly benefit the 
owner of the dominant estate to be 
permitted to remove such a fence 
and widen the way b> adding a part 
of hi.‘^ own land theieto—Guse v 
Flohr. 217 N W 730, 195 Wis 139, 
rehearing denied 221 N W. 110, 196 
Wis 565 

(2) The owner of the servient es¬ 
tate, however, mnv not erect a fence 
on such line if the. other party has 
a right of access to his property 
from all pdJnts on such line —Metis 
V O’Connell, 126 A 276, 13 Del Ch 
420. 

8 . N Y — Houghtaling v. Stoothoff. 

19 NYS2d 510, 259 App.Div. 854, 
affirming 12 N Y.S.2d 207, 176 


Misc 773—Grant v Kustas, 230 
NYS 215, 224 App Div. 762 
A. worm fence along a narrow 
alley might seriously interfere wdth 
Its use—Willing v. Booker, 168 S 
E 417, 160 Va 461 

9. N.Y—Houghtaling v. Stoothoff, 

12 NYS2d 207, 212, 170 Mi.vc 

773, citing Corpus Juris, and af¬ 
firmed 1* NYS 2d 510, 259 App 
Div 854 

Pa—Dyba v Borowitz, 7 A 2d 500, 
502, 136 Pa Super. 532. quoting 

Corpus Juris. 

19 C J p 986 note 51 
Pences existing at time of grant 
Grantee took casement in streets, 
subject to right of grantor or suc¬ 
cessor reasonably to bar access and 
egress bv fern e, where fence ex¬ 
isted when grant w'as made—Ent 
Realty Corporation v Sea Gate 
As&’n, 162 NE 581, 249 NY 52, af¬ 
firming 227 NYS 600, 223 App Di\ 
768, and reargunient denit»d 164 N E 
336, 249 N Y 417—Blum v Sea (late 
Ass’n, 1 NYS 2d 2J8, 253 App Div. 
172 

10. Tex—Gillelt v Van Horne, Civ. 

App , 36 S W 2d 305. error dis- 

mis.sed 

11. K>—Mann v Phe Ipf,, 107 SW 

2d 288, 269 Kv 493—Kinkadc v. 
Lyons, 30 S W 2d 963, 235 Ky 

226, 73 ALU 775—Reed v Flynn, 
266 S W. 644, 205 K\ 783—Gosvett 
V Chandler, 264 S W 851, 204 

Ky 402 

Mass—Siegel v Starzyk, 130 NE 
499. 238 Mass 291 

N M —D>er v Compere, 73 P 2d 
1356, 1360. 41 NM. 716, citing 

Corpus Juris. 

Or—Fendall v Miller, 196 P 381. 
383, 99 Or 610, citing Corpus Ju¬ 
ris. 

Pa.—KVatto V Si nano, 3 Fay J 
53, 10 Som Leg J 7 
Tenn—De Busk v Riley, 289 SW 
493. 494, 154 Tenn 381, quoting 

Corpus Juris. 

Tex—Arden v Boone, Civ App , 221 
SW 265, affirming. Com App, 187 
S W 995 

1 9 C J p 986 note 52 

12. Ky.—Mann v Phelps, 107 S 
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W.2d 288, 269 Ky. 493—Whitaker 
V Yates. 265 S.W. 102, 104, 200 
Ky. 530, quoting Corpus Juris. 

Or—Fendall v. Miller. 196 P 381. 
99 Or 610. 

Tenn.—Foshee v. Brlgman. 129 S. 

W2d 207, 174 Tenn. 664. 

19 C J. p 986 note 53. 

13L Ky—Mann v Phelps, 107 S.W. 
2d 288, 269 Ky. 493—Whitaker v 
Yates, 255 S.W. 102, 104. 200 Ky 
510, quoting Corpus Juris. 

Tenn—Foshee v. Brlgman. 129 SW 
2d 207, 174 Tenn. 664—Long v 

Garrison, 1 Tenn.App 211 
19 C J p 986 note 64 

14. Ky.—Mann v. Phelps, 107 S W. 
2d 288, 269 Ky. 493—Kinkade v. 
Lyons, 30 S W 2d 963, 235 Ky. 226, 
73 A Jj R 775—^Whitaker v Yates, 
256 SW. 102, 104, 200 Ky 630. 

quoting Corpus Juris. 

NC—Alexander v Auten's Auto 
Hire, 95 S E. 860, 175 NC 720, 
Tenn —Foshee v Brlgman, 129 S, 
W2d 207, 174 Tenn 564—Brady v. 
Correll, 97 S W.2d 448, 20 Tenn 
App. 224. 

W Va—Palmer v Newman, 112 S 
E 194, 91 W.Va 13 
19 C J. p 986 note 55 
Grant held to prohibit gates 

A grant of a way with the right 
to "free and unobstructed" use 
thereof for all law'ful purposes.— 
Missionary Soc of Salesian Con¬ 
gregation V Evrotas, 176 N.E 523, 
356 N Y. 86. modifying 242 N.Y S 
122, 229 App Div 392. 

Grants held not to prohibit gates 

(1) Under a deed wherein grantee 
was to "keep open" a wav so that 
grantor "may have access to pub¬ 
lic road." the grantor was not en¬ 
titled to a roadway unobstructed by 
gates —Arden v. Boone, Tex Com 
App, 221 S W. 265, affirming. Civ. 
.App., 187 SW. 995. 

(2) Under deed providing that a 
right of way should be “left open," 
right of way was "left open," not¬ 
withstanding maintenance of a gate 
at one end of such right of way by 
owner of servient estate, where gate 
did not obstruct dominant owners’ 
free use of the right of way, but 
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servient estate may erect gates^^ or even bars^® 
across the way, provided they are so located, con¬ 
structed, and maintained as not unreasonably to in¬ 
terfere with the right of passage,and provided 
also they arc necessary for the preservation and 


proper and efficient use of the lands constituting the 
servient estate.^® Where the consideration of the 
grant of a way, the terms of the grant, and the sit¬ 
uation and manner of use of the land indicate an in¬ 
tent that the grantor should not erect additional 


only prevented trespassjne:, and 
right of way had alwa\ s had such 
a gate at entr<ince—D\er v Com¬ 
pere, 73 PL’d 135C. 11 NM 716 

(3) A grantee agro#*ing to “keep 
open” a way is not required to keep 
It unobstTucl(_d ])V gates, where for 
a long period prior to ex«cution of 
deed gati s li.rd b ^en useel and the 
parties made the coni raft with 
knowledge of conditions as they ex¬ 
isted at the tim»‘, the word “keep" 
meaning in such case “to maintain, 
to cause to continue without essen¬ 
tial change of condition."—^Arden v 
Boone, supra 

(4) The grant of an open way as 
“now laid oft and established" does 
not entitle the gmntee to have the* 
way kept opt n w here gates exislt d 
across the way at the time of the 
grant —Rupp v Hickman, 112 S.W 
2d 1023, 271 Ky 70S. 

(5) Conveyance of private ease¬ 
ment for wMgon road, for “full free 
and quiet enjoymtnt," is not grant 
of open way prohibiting gates at 
termini by grantor—U S v. John¬ 
son, D C Wash , 4 P” Supp. 77. 

16. K> —Bard v. Batsell, 211 S.W 
185, 184 Ky 11 

Mass.—Merry v Priest, 177 N B. 
673. 276 Ma-is. 592—Dunham v. 

Dodge. 126 N.E. 663. 235 Mass 

367. 

RI —Chenevert v. Darame. 108 A. 
589. 42 RI. 426 

Tenn—Fosht*e v Brigman, 129 S.W 
2d 207. 174 Term 564—Brady v 

Correll. 07 S W Jd 448, 20 Tenn 
App. 2.4 

19 C J p 986 note 56 

Xeason for rule 

“The great preponderance of con¬ 
venience to the landowner, over the 
slight Inconvenience to the wax own¬ 
er, seems to make it reaffonable in 
the eye of the law that such should 
be the rule “—Fortner v Eldoiado 
Springs Resort Co . 230 p 386, 391, 
76 Colo 106 

At termini and intermediate points 

(1) Where the grant of a vvay^ is 
silent as to gates and the contraiy 
is not shown by the circurn'^Uinees 
or conditions of the parties, the 
owner of the servient estate may^ 
erect gates across the way at points 
where It enters or leaves his land 
Ky.—Klnkade v. Lyons, 30 S W 2d 
963, 235 Ky. 226, 73 A L R 775~ 
Reed v Flynn, 266 S W. 64 1, 205 
Ky. 783—Ford v. Rice, 241 S W 
835, 195 Ky. 186. 

Mass—Les v. Alibozek, 168 NE 
919, 269 Mass 153, 66 A.L R 1094 


Tenn —Long v. Garrison, 1 T< nn 

App 211 

W’Va—Palmer v. Newman, 112 S 10 

194. 91 WVa 13. 

(2) However, unless so intended 
he may not ere< t gates at inler- 
rric'diale points—Reed v Flymn. su¬ 
pra 

(3) Where, how*ever, it Is imprac¬ 

tical to erect gates at the points 
of entrance and exit to the ser¬ 
vient estate, they may be erf rted 
as near to such points as praclit al 
—Justice v Justice, 288 S \v' 293, 

216 Ky 657—Miller v Miller, 207 
S W 450. 182 Ky 797. 

Statutory authority 

(1) Where a statute so pro\ ides, 
any person ow'ning land over wdiu h 
another has a private road or w.iv, 
except where it is otherw'I.se provid¬ 
ed by contract, mav' erect gates 
across such way' at all point*;, at 
which fences extend to sue h way 
on each side thereof —Good v Pet- 
ticrew’, 183 SE 217. 165 Va n2(.~ 
Terry v Tinsley. 124 SE 290. 140 
Va 240. 

(2) Such a statute contemplates 
that the person claiming the right 
to erect gates shall ow'n land on 
both sides of the way and hav e 
fences extending to the way on cMch 
side thcieof.—Meadows v Meadow'n, 
129 S E 354, 143 Va, 98. 

OSrtes existing at time of grant 

(1) In the case of grants of ease¬ 

ments in existing ways which are 
obstructed by fences and gates, then 
phy'sioally present on the ground, 
(he enjoyment of the (asement 
granted is subject to the right of 
the grantor reasonably to limit ac¬ 
cess and egress by maintaining the 
obstructions, unless there is a spe¬ 
cial agreement to th«- coni i ary — 
ISrit Realty Corporation v Sea C.ite 
Ap.s'n, 162 NE. 581, 219 NY 52. 

affirming 227 N Y S 600, 223 App 
Div 768, and reargument denied 164 
N E 336. 24‘) NY 417 

(2) A fortiori w'here the giant of 
perpetual u.se of a lane on the gran¬ 
tor's land made no mention of an 
existing gate, but for many years 
the grantee did not treat suth gate 
otherwise than as a proper acces¬ 
sory to prevent trespassing, and the 
grantor never used It to obstruct 
the use of the grantee or others, 
nor claimed the right to do so, the 
grantee could not compel its re¬ 
moval l»y the grantor 

Ala—Thomas v. Vandersllce, 77 So 

367, 201 Ala. 73. 
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Tenn —De Busk v Riley, 289 S.W 
493, 494, 154 Tenn 381, quoting 

Corpus Juris. 

16. Afass—Merry v. Priest, 177 N 

E 673, 276 Mass 692—Dunham v 
Dodge, 126 NE 663. 235 Mass 

367 

r*a —Ziegler v. Hoffiiian, 78 Pa Su¬ 
per. 115. 

19 C J p 987 note 57. 

17. Colo —Fortner v. Eldorado 

Springs Hi sort Co. 230 P 3S6 

391, 76 Colo 106, r. ting Corpus 

Juris. 

Ky—Mann v Phelps, 107 S W 2d 
288, 269 Ky 493—Whitaker v 

Tate.M. 2.55 SW 102, 104, 200 K\ 
530. quoting Corpus Juris. 

Ma‘.^‘.—Alerrv' v Pi lest, 177 NE 
673. 276 Mass 692 

NY—Toto v Cassmassina, 105 N 
Y S 762, 119 Mic,c 68. 

T. nn—Foshi e v. Brigman, 129 S 
W2d 207, 171 Tenn 564—Brady v 
Correll, 97 S.W 2d 448, 20 Tenn. 
A PI) 224—R< idei v. Onne. 68 S 
WJd 960, 17 Tenn App 497. 

19 C.I p 987 notes 58. 62. 

O-ate near creek 

I*lacing gate at point requiring 
oni to wade in creek to open it is 
unauthorized —Cosselt v. Chandler, 
264 SW 85.3, 204 Ky. 402. 

ILocked gates 

(1) Ordinarily locked gates across 
a way' constitute an unreasonable 
burden which will not he permitted, 
even though the way' owner is fur¬ 
nished with a key' 

NY—MIs.sionary' Soc of Silesian 
Congregation v. Evrotas, 242 N 
YS 122, 229 AppDlv. 392, mod¬ 
ified on other grounds 175 N E 
523, 256 N Y 86 

V'l —Roanokf' Waterworks Co \ 
Roanoke Glass Co., 144 S E. 460 
151 Va 229 

19 CJ. p 987 note 62 [a] (2) (4) 

(2) Under certain circumstances, 
however, locked gates may be per¬ 
mitted where the way owner is 
furnished a key.—Grant v Kustas 
230 NYS 215, 224 App Div 762 

18 Colo —Fortner v. Eldorado 

Springs Resort Co., 230 P. 386, 
391, 76 Colo 106, citing Corpus 

Juris. 

Ky —Mann v. Phelps, 107 S.W.2d 
288, 269 Ky. 493—Whitaker v. 

Yates, 255 S.W. 102, 104, 200 Ky. 
530, quoting CorpuA Juris —Ford 
V. Rice. 241 S.W. 836. 196 Ky. 186. 
Tenn —Brady v. Correll, 97 S.W.2d 
448. 20 Tenn App. 224. 

19 C J. p 987 note 59. 
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gates across a passway granted without express 
reservation of right to maintain gates, he may not 
erect additional gatcs.i® 

(2) Owner of Dominant Estate 

As a general rule the owner of an easement has no 
right to build fences along the sides of a way or erect 
gates across it. 

The general rule is that the owner of an case¬ 
ment has no right to erect gates across a way,20 
unless the right to do so has been acquired by pre¬ 
scription,2i or to build fences along its sides ,22 al¬ 
though as to the latter point there is some authority 
to the contrary,22 especially in the case of a statu¬ 
tory right of way.24 

b. Ways Acquired by Prescription 

(1) Owner of servient estate 

(2) Owner of dominant estate 

(1) Owner of Servient Estate 

The owner of the servient estate may not erect fences 
across a way acquired by prescription so as to obstruct 
it entirely. The authorities differ as to his right to erect 
gates across the way. 

The owner of the servient estate may not erect 
fences across a way acquired by prescription so as 
to obstruct It cntirely.2*'» 

Gates tfi general. In the case of ways of pre¬ 
scription some of the authorities hold that since 
the extent of the right is commensurate with, and 
determined by, the use, the owner of the servient 
estate cannot erect a gate across a private way ac¬ 
quired by prescription, where no gates were con¬ 
structed during the lime necessary to acquire the 


right of way;26 and the mere fact that bars were 
maintained across a prescriptive right of way on 
another person’s land, not a party to the action, 
over which the way ran, does not affect plaintiff’s 
easement over defendant’s land, nor give defendant 
the right to put up bars.27 Jt has been held that, 
where a gate had been maintained for more than 
the prescriptive period, the owner of the servient 
tenement has no right to replace the gate with bars, 
thus making the use of the way more onerous 28 
On the other hand, many decisions hold that the na¬ 
ture of the casement gained and not the particular 
use which created the right should control, and that 
a gate may be con.structed across the way if it is 
not an unreasonable obstruction to the purposes for 
which the way has been uscd.2» 

Gates; in Kentucky The owner of the servient 
estate cannot erect gates across a private way ac¬ 
quired by prescription if, during the time it w'as 
being acquired by adverse user, it was fenced on 
both sides and used as a lane without gates ,2® but 
if, during that period, the way traversed woodland 
or was not fenced on both sides, then the owner of 
the servient estate has the right to erect gates across 
it at Its termini, so as not unreasonably to obstruct 
Its use, when it becomes necessary for the reason¬ 
able use of his land.2i In any event, the owner of 
the servient estate, of course, may continue to main¬ 
tain gates erected by him during the period of ac¬ 
quisition of the way by prescription.22 

(2) Owner of Dominant Estate 

The owner of an easement acquired by prescription 
has no right to build fences along the sides of a way 
or erect gates across it 


19. Ky— V Lyons, 189 S 
W 234. 172 Ky 315 

Or.—Ftmlall v Miller, 196 P. 381, 
99 Oi 610. 

20. Miss —Clay v. Hava. 89 So 665, 
126 MIs.s 823 

19 C J p 987 note 65 

21. Miss—Clay v. Hava, supra. 

22. Ill—Doan v Alleood, 141 N.E 
779, 310 Ill. 381. 

Kv—Higdon v Nichols, 263 SW 665, 
204 Ky 56 

Tenn —De Busk v lliley, 289 S W 
493, 494, 154 Tenn 381, quoting 

Corpus Juris. 

19 C J p 987 note 64 

23. Where a fence is reasonably 
necessary to the enjoyment of the 
way, the dominant owner may erect 
such a fen< e —Murray v. Dickson, 
123 SW 179, 67 Tex Civ App. 620. 

24. Mich—Harvey v. Crane. 48 N W. 
582, 85 Mich. 316, 3 2 L.R A 601. 

19 CJ p 987 note 64 [a] 

25. Ga—Scarboro v Edenfleld, 199 
S.K 325, 58 Ga.App. 619. 


26. Ind —Switzer t. Armantrout, 19 
NE2d 858. 106 Ind App 468. 

19 C J p 987 note 66 

Xu Tennesssee 

(1) The text rule now prevails.— 
Melton V. Donnell, 114 S W 2d 49, 
173 Tenn 19 

(2) Previously the contrary rule 
obtained—Luster v Garner. 159 S 
W 604, 128 Tenn 160, 48 L R A ,N. 
S, 87, AnnCasl914D 769 

27. Utah—Bolton v Murphy, 127 P 
335, 41 Utah 591. 

28. Mass —Ball v Allen, 103 N E. 
928, 216 Mass 469, Ann Cas 1917A 
1248. 

29. Miss —Board of Trustees of 
University of Mississippi v. Gotten, 
80 So. 522. 119 Miss. 246. 

19 C.J. p 987 note 69. 

30. Ky — Kinkade v. Lyons, 30 S W 
2d 963, 235 Ky 226, 73 A L R 776 
—^Whitaker v. Tates, 255 S.W. 102, 
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200 Ky 530—Bridwell v Beerman, 
227 SW 165, 190 Ky 227—Hunt 

V Sutton, 222 SW 84. 3 88 Ky 361 
19 C J p 987 note 66 [a] 

31. Ky.—Kinkade v. Lyons, 30 SW 
2d 963. 235 Ky 226, 73 ALR 775 
—Whitaker v. Yates, 256 S W 102, 
200 Kv. 530—Bridwell v Beerman, 
227 SW. 165, 190 Ky. 227—Klener 

V Lawrence, 220 S.W. 1041, 187 Ky 
384. 

19 C J p 987 note 66 [b]. 

At or uear termini 

Where outside boundary of defend¬ 
ant’s land was at low-water mark, 
he would, by erecting gate about 
seventy-flve feet from creek and 
across neighborhood road -which 
crossed creek, comply with rule that 
owner of servient estate may erect 
gates at points where passageway 
enters and leaves his land—Miller 
V. Miller, 207 SW 450, 182 Ky 797. 

33. Ky.—Rupp v Hickman, 112 S.W. 
2d 1023, 271 Ky. 708. 
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The owner of an easement acquired by prescrip¬ 
tion has no right to build fences along the sides of 
a way^^ or to erect gates across it*^^ without the 
consent of the owner of the servient estate. 

§ 99. - Obstructions to Light, Air, and 

View 

The owner of the servient estate cannot erect build¬ 
ings in such a manner as to destroy the enjoyment of 
an easement of light and air covenanted for by him. 

An easement of light and air covenanted for by 
the owner of the servient tenement places on him 
the implicit obligation not to build in such a manner 
as to destroy the enjoyment of the easement by the 
owner of the dominant estate.^S The right of an 
owner of a way to have the space above the way 
kept open for light and air is considered in § 97 b 
supra. 

g 100. - Right to Remove Obstructions 

Anyone having a right to use a private way may 
remove obstructions therein if it can be done without a 
breach of the peace. 

An obstruction placed in a private way is a nui¬ 
sance, § 96 supra, and may be removed by any per¬ 
son having a right to use the way,^® provided he 
can do so without a breach of the peace ,^7 and 
he cannot be held liable for trespass in so doing,"^^ 


even though he intends to make an unjustifiable use 
of the way at some future time.^® These rules are 
of course applicable whether the way is acquired 
by grant or prescription.^^ The fact that the own¬ 
er of the dominant tenement never owned the fee 
to any part of the land included in the way does 
not afiPect his right to keep it free from obstruc¬ 
tion^^ He may also remove any natural obstruc¬ 
tions existing in or along the way which interfere 
with its use for the purposes for which it was 
granted.^2 Where the owner of the land has co\- 
enanted to keep the way open, the grantee need 
not in case of an obstruction resort to an action for 
a breach of the covenant, but may himself remove 
the obstruction.^^ In removing obstructions the 
owner of the dominant tenement must do no un¬ 
necessary damage.'^ ^ 

§ 101. - License to Obstruct Easement 

A license to obstruct an easement may become ir¬ 
revocable. 

A general jiarol license by the owner of the dom¬ 
inant tenement to obstruct an easement, when ex¬ 
ecuted by the owmer of the servient tenement upon 
his own land, becomes irrevocable 

§ 102. Actions 

Matters relating to actions involving casements. 


33. Ky—Flener v Lawrence, 220 
SW 1041, 187 Ky. .**84 

Tenn —Crum v Fillers. 6 Tenn App 
547. 

34. Ky.—Flener v. Law’rence, 220 S. 
W 1041. 187 Ky 384 

35. Pa—M. T Gcirvin & Co. v. Lan¬ 
caster County, 139 A. 154, 290 Pa 
448 

19 CJ p 970 note 17. 

Alterations and obstructions as af¬ 
fecting: right see supra ? 53. 

TIm law in the British Bmpire as 
to obstructions to light, air, and view 
IS considered in 19 C J. p 988 notes 
71-80. 

36. Mich —Engel v. Gildner, 226 N. 
W. 849. 248 Mich 95 

N.y. —Mls.sionary Soc of Salesian 
Congregation v Evrotas, 242 N.Y 
S. 122, 229 App.Div. 392, modified 
on other grounds 175 NE 523, 256 
N.y. 86. 

Tex —Stuart v. Larrabee, Civ App , 14 
S W.2d 316, 320, error refused, cit¬ 
ing Corpns Juris. 

19 C.J. p 988 note 81. 

Partial ohstruction 

Where easement is such that ser¬ 
vient estate owner may temporarily 
place some property on right of way 
without materially interfering with 
its use, and in pursuing right so to 
place it he exceeds his right and 


places It in such quantity or height 
that it interferes, he commits nui- 
san< e as to excess, and easement 
owner, if damaged thereby, after no¬ 
tice and in exercise of due care, may 
abate so much of obstruction as is 
necessary to secure his right —Kes- 
terson v. California-Oregon Pc^w^er 
Co, 221 P 826, reversed on other 
grounds on rehearing 228 P 1092, 114 
Or 22 

One having no right to use the way 

has no right to remove an obstruc¬ 
tion placed therein—Lintner v. Au¬ 
gustine Furniture Co,, 225 NW 193, 
199 Wis. 71. 

37. Ind—Lipnik v. Ehalt, 132 NE 
410, 413, 76 Ind.App. 390, citing 

Corpus Juris. 

Md —CampeggI v. Wakefield, 145 A. 
546, 549, 157 Md. 229, citing Corpns 
Juris. 

N M —Dyer v. Compere, 73 P 2d 1356, 
1359, 41 N.M. 716, citing Corpns Ju¬ 
ris. 

19 CJ. p 988 note 82. 

38. Ky.—Downey v. Urton, 10 Ky Op 
143 

Mass —Hayes v. Di Vito, 4 N E 828, 
141 Muss 233. 

39. Mass.—Hayes v. Di Vito, supra 

40. NY —McMillan v. Cronin, 76 N. 
y. 474. 


41. Conn—Blanchard v Maxson, SO 
A. 206, 84 Conn 429 

42. N.M —Dyer v. Compere, 73 1*. 
2d 1356, 1359, 41 N M. 716, citing 

Corpns Juris. 

Tex—Stuart v. Larrabee, Civ App , 
14 S.W.2d 316, error refused 
19 CJ p 999 note 87. 

43. Conn —Quintard v. Bishop, 29 
Conn. 366. 

19 C J p 989 note 88. 

44. Ill—Schmidt v. Brown, 80 N.E 

1071, 226 Ill 590, 117 Am S H 

261, n LR.A.NS. 457. 

Contributory negllgencs 

Where owner of servient estate 
places property on right of wa\ in 
such quantity or height as to inter¬ 
fere with enjoyment of the way, and 
on abatement of such nuisance owner 
of easement did not exercise reason¬ 
able care to avoid injuring the prop¬ 
erty, it is not liable if servient es¬ 
tate owner does some act which, con¬ 
curring with the negligence as a 
proximate cause, produces injury to 
property rightfully on the wav — 
Kesterson v. California-Orcgon Pow¬ 
er Co, 221 P. 826, reversed on other 
grounds on rehearing 228 P. 1092 
114 Or. 22. 

45. Mass—Brookline v. Lonng. 118 
NE 981, 229 Mass. 485—Boston & 
P R Corp. V. Doherty, 28 N.E 277, 
154 Mass. 314. 
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particularly actions for injury to, or interference 
with, easements, are discussed infra §§ 103-115. 
Consult Pocket Parts for later cases. 

§ 103. - Rights of Action 

a. By owner of easement 

b. By owner of servient estate 

a. By Owner of Easement 

The owner of an easennent has a right of action for 
interference therewith against the owner of the servient 
estate, or a stranger. 

The owner of an easement whose right has been 
invaded and injured or destroyed has a right of ac¬ 
tion therefor Furthermore, any violation of the 
rights of the owner of an casement is actionable, 
whether any actual damage has resulted therefrom 
or not, for since the wrongful acts if continued 
might establish an adverse right the law will pre¬ 
sume that he has been damaged A right of ac¬ 
tion exists as against a mere stranger who uses or 
intrudes upon the easement, for as to such jiersons 
the rights of the owner of the easement are exclu¬ 
sive.'*® The owner of the servient estate may use 
his property, including the easement itself, in any 
manner consistent with the rights of the othtr 
party, as stated supra § 91; but any use of a char¬ 
acter adverse to that of the owner of the easement 
is actionable without proof of special damage.*^ 
The owner of the ser\ient estate also has the right 
to obstruct the unauthorized extension of an ease¬ 
ment, and if in .so doing he obstructs the whole he 
is not liable unless the unauthorized extension 
might have been obstructed without interfering w'lth 
the original right A mere belief from neighbor¬ 
hood gossip that the purchase of a lot gave the pur¬ 
chaser the right to use a driveway between the 
premises of plaintiff and defendant is not ground 


for restraining the obstruction of the part of the 
driveway owned by defendant.*'*^ 

Estoppel. The vendor of an easement, not at¬ 
tacking the contract to sell it, has been held es- 
tojiped to attack a deed carrying out such contract.^*^ 

h. By Owner of Servient Estate 

The owner of the servient estate may maintain an 
action against the owner of the easement when the latter 
exceeds his rights as to the manner or extent of the use, 
or when he enters on or uses the land for any unau¬ 
thorized purpose. The easement owner Is also liable to 
an action by the owner of the servient estate for injury 
from negligence. 

One having an easement in another’s land is 
bound to use it in .such a manner as not to injun 
the rights of the owuicr of the servient tenement.*'’*^* 
If the owner of an easement exceeds his rights ei¬ 
ther in the manner or the extent of its u.se,'** or if 
he enters upon^'**'' or uses-'*® the land of the servient 
estate for any unauthorized jiurposes, he is guilty of 
a trespass and the servient owner may maintain 
such action, although no actual damages have been 
sustained b> him Generally, in the absence of 
contract or a prescriptive right to the contrary, the 
owner of an easement existing and used for tin 
benefit of the dominant estate alone may be held lia¬ 
ble for injuries resulting from his willful or neg¬ 
ligent failure to keep the easement in good repair,*^’® 
and a landowner may recover from one to whom he 
has granted an easement damages resulting from 
the improptr or negligent exercise of the grantee’s 
rights but in the absence of negligence no right 
of action exists 

Pipe hue easements Although it has been held 
that a comjiaiiy operating a pipe line under an case¬ 
ment IS liable to the landowner for injury result¬ 
ing from a break in the line,®i no damages are re- 


46. Ill—Stfvtns Hotel Co v Chica- 
KO Yacht Club. 171 NE r.f.O, 339 
Ill 463, certiorari denied 51 S Ct 
79 283 US 879. 75 L. Ed. 773 

Utah—Ercanbrack v. Clark, 8 P.2d 
1093, 79 Utah 233 
19 CJ p 989 note 91 

differences of location or nse do 
not affect property owners' ripht to 
recover damafires for interference 
with common easements —Stevens 
Hotel Co V Chicago Yacht Club, 171 
NE 660, 339 Ill 463, certiorari de¬ 
nied 51 S Ct 79, 282 U S 876, 75 L Ed 
773 

47- Pa.—Schmoele v Betz, 61 A 
525. 212 Pa. 32. 108 Am S R 845 
19 CJ. p 989 note 92 

48. Pa—Williams v Esling, 4 Pa 
486. 46 AmD 710 
19 CJ. p 989 note 93. 


al I'ottery Co, 43 A. 692, 63 N J 
Law 248 

19 C J p 989 note 95 

50. SC—Elliott V Rhett, 39 S C L. 
405, 67 AmD 760 

51. N J —Charles Market v liei- 
nockow^itz, 137 A. 96, 5 N J Misc 
463. 

52. Ky.—Kentucky & WVst Virginia 
Power Co v Leslie, 270 S W 757, 
208 Ky 246 

53. Me—Kaler v. Be.iman, 49 Me 
207 

Rights of owner of servient estate 
see supra § 91 

54. SC—Jones v South Carolina 
Power Co, 4 S E 2d 625. 191 SC. 
419 

19 CJ p 989 note 98 

55. N.Y.—Dixon v. Clowe, 24 Wend 
188. 


V.i—Walts V C I Johnson, etc. 
Real P^stcile Corp, 54 S E 317, 105 
Va 519 

56. Va—Watts v C. I Johnson. et< , 
Real Estelle Corp, supra 

19 CJ p 989 note 1 

57. Mass—Appleton v. Fullerton, 1 
Cray 186 

NY—Dixon V Clowe, 24 Wend 188 

19 C J. p 989 note 2 

58. N —Lamb v Lamb, 98 S E 
307, 177 NC. 150. 

56. SC—Jones v South Carolina 
Power Co, 4 S E 2d 625, 191 SC 
419 

60. Tex—Texas Power & Light Co 
V Casey, Civ App , 138 S W 2d 594. 
error dismissi d, judgment corret t 

61. Tex—Culf T'lpe Line Co v Kn- 
derli. Civ App , 299 SW 534—(Julf 
Pipe Line Co v Thomason, Civ 
App. 299 S.W. 632. 


49. N J —Richardson v Internation- 
28 C J S —50 


785 



§ 104 


EASEMENTS 


28 C.J.S. 


covcrable, in the absence of negligence, for injury 
resulting from the exercise of the pipe company’s 
right to construct or remove its line;®2 but the 
company’s failure to exercise ordinary care gives 
the landowner a right of action for the resulting 
damage.® 3 Where a pipe line easement did not re¬ 
quire the pipe line company to mark off any por¬ 
tion of the surface which alone could be disturbed 
in constructing additional pipe lines, or to limit the 
construction of pipe lines, or to execute a formal 
deed of dedication locating the course of the orig¬ 
inal pipe line, the landowner was not entitled to 
damages because of the company’s failure to agree 
on the extent of the use of the surface of the land 
and definitely announce the course of the right of 
way over the surface.®^ 

§ 104. - Conditions Precedent 

Any condition precedent to plaintiff's right to main¬ 
tain his action must be complied with. Ordinarily a de¬ 
mand for the removal of obstructions by the owner of 
the servient estate is not a prerequisite to plaintiff’s 
right of action. 

Under the general rule, see Actions § 25, any con¬ 
dition precedent to plaintiff’s right to maintain his 
action must be performed or complied with.®® A 
purchase of the lots with reference to a plat show¬ 
ing dedicated streets may enjoin the obstruction or 
closing thereof by the owner, without waiting for 
municipal acceptance of the dedication.®® 

Notice to remove obstructions. Ordinarily a de¬ 
mand for the removal of an obstruction erected by 
the owner of the servient estate is not necessary to 
give plaintiff a right of action.®"^ However, notice 
has been held necessary where the easement is 
granted for a special purpose which requires only 
an occasional use, in which case no action will he 


until after a reasonable notice to have the obstruc- 
*tion removed,®® or where the servient owner is not 
the original creator of the obstruction.®® 

The necessity of establishing the easement in an 
action of laiv, as a condition precedent to injunc¬ 
tive relief, is discussed infra § 107 b (1) (f). 

§ 105. - Defenses 

Where a right of action for obstructing an easement 
has once accrued, an offer by defendant to remove the 
obstruction, or an agreement by plaintiff to let it remain 
for a certain time, is no defense. It is no defense to an 
action for obstructing a way that there is another way 
wlMch plaintiff may use. Other defenses may or may not 
be sufficient, according to their nature. 

After a right of action for obstructing an case¬ 
ment has once accrued, an offer on the part of de¬ 
fendant to remove the obstruction,'^® or an agree¬ 
ment on the jiart of plaintiff that the obstruction 
may remain for a certain time,'^^ is no defense to 
an action for the damages sustained prior to such 
offer or agreement So the fact that there is an¬ 
other road which plaintiff might use is no defense 
to an action for obstructing a way to which he is 
entitled,'^- although it may be considered on the 
question of damages and where the construction 
of a railroad obstructs a private way the fact that 
the company provided the best crossing possible un¬ 
der the circumstances is no defense to an action for 
the damages actually sustained It has similarly 
been held that a right of action for obstruction of 
an casement consisting of a right to drain land 
through an ancient watercourse is not barred by a 
subsequent construction of a common sewer by the 
city, although plaintiff’s land is thereby as effectu¬ 
ally drained but it may affect the amount recov¬ 
erable.*^® If the way obstructed is the only one to 


62. Tex —Lone Star Gas Co. v Hut¬ 
ton, Com App., 58 S W 2d 19, re- 
versintf, Civ App, 37 S W.2d 329 

—Texas Power & Lierht Co. v Cas¬ 
ey, CIv.App. 138 S W 2d 594, error 
dismissed, judgment correct—Gulf 
Pipe Line Co v Watson, Civ App., 

8 S.W 2d 957—Texas Pipe Line Co. 
v. Higgs, Civ App. 243 SW 633. 

68. Tex —J M Huber Petroleum Co. 
V. Take, Civ App , 121 S W 2d 670— 
Shell Pipe Line Corporation v. 
Coston, Civ.App, 35 S W 2d 1056 
Agreements as to damages see infra 

9 114 b. 

64. U.S —Babler v. Shell Pipe Line 
Corporation, D.C.Mo., 34 F Supp 10. 

65. S.C.—Elliott V. Rhett, 39 S C L. 
405. 67 Am.D. 760. 

Wlftat not condition precedent 

In suit between grantees of com¬ 
mon grantor concerning easement cre¬ 
ated by deeds, complainant was not 


obliged to reform defective de.se rip- 
tion in deeds as condition of enforc¬ 
ing easement where defendants had 
knowledge of her rights, bill prayed 
for general relief, and complainant 
was in possession before defendants 
acquired title.—Brunette v De Witt, 
196 NE 489, 360 111 518. 

66. W.Va—Rudolph v Glendale Im¬ 
provement Co, 137 S.E. 349, 103 W. 
Va. 81. 

67. Ala—^Webb v. Jones, 50 So 887, 
163 Ala 637. 

Vt.—Collins V. St. Peters, 27 A 425, 
65 Vt 618. 

19 C.J p 990 note 10. 

6 B. Mass —Mansfield v. Shepard. 134 
Mass 520 

19 CJ p 990 note 11. 

69. SC — Elliott V. Rhett. 39 S.C.L. 
405, 57 AmD. 750. 

70. Md —McTavish v. Qarroll, 13 
Md. 429. 


71. Vt.—Collins V. St. Peters, 27 A 
425, 65 Vt 618. 

72. Ky—Lexington & E Ry Co v. 
Hargis, 203 SW 625, 180 Ky. 636. 

Pa—Manbeck v Jones, 42 A. 636, 190 
Pa. 171. 

Another outlet to highway 

That one having prescriptive pas¬ 
sageway has another outlet to puli- 
lic lughw.ay is not defense to action 
for obstructing prescriptive passage¬ 
way —Dunn V. Jones, 44 S W 2d 613, 
241 Ky 501. 

73. Ky.—Dunn v. Jones, supra. 

74. Mo.—^Autenrleth v St Louis, 
etc. R. Co., 36 Mo.App. 254 

75. Mass —Hastings v Livermore, 7 
Gray 194. 

76. Mass. — Hastings v, Livermore, 
supra. 

19 CJ. p 990 note IS. 
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which plaintiff has a right by grant or prescrip¬ 
tion, he is entitled to equitable relief, although he 
might by revocable license use another circuitous 
and inconvcnienl route over the land of other per¬ 
sons jior is it a defense to injunctive relief 
against the obstruction of a right of way that an¬ 
other route was almost equally convenient,'^* or that 
the party causing the obstruction has provided or 
offered to provide another right of way nearly but 
not quite as convenient as the one obstructed,or 
that adjoining lot owners have acquiesced in the 
obstruction.*0 The owner of the servient tene¬ 
ment cannot close a passway merely because he 
thinks the owner of the passway cannot use it for 
the purpose reserved nor is it a defense to an 
action for obstruction of plaintiff’s right of way on 
defendant’s land that plaintiff has practically aban¬ 
doned the way, using it very infrequently.*^ The 
fact that the owner of an easement of way makes 
an unauthorized use of it,** even though such use 
amounts to a nuisance,*'^ does not give the owner 
of the servient tenement the right to obstruct the 


way. Where, by an agreement creating an ease¬ 
ment in the use of a switch track, the dominant 
estate has no right to construct a track to meet the 
switch track, north of a certain point, the fact that 
the servient estate made no objection until suit was 
brought to protect their rights will not be a bar to 
asserting the rights under the agreement, the stat¬ 
utory period of limitation not having expired.** 
Other cases in which particular defenses were held 
sufficient** or insufficient*'^ arc referred to in the 
notes. The expense of constructing a building in¬ 
fringing on plaintiff’s easements does not affect his 
right to an injunction.** 

§ 106. -Jurisdiction and Venue 

The local practice and statutes govern the Jurisdic¬ 
tion of courts in actions involving easements. A court 
having no Jurisdiction of actions involving title to land 
has Jurisdiction of an action for injury to an easement 
where the existence of the easement is not in dispute. 

The local practice and statutes govern the juris¬ 
diction of courts in actions involving casements.*^ 


77. Md.—Shiplev v Caples, 17 Md 
179. 

78. Vt—Li.i Fleur v. Zeleiiko, 141 
A. 603, 101 Vt 64 

79. Iowa.—Robbins v Aicher, 326 N. 
W. 936. 147 Iowa 743 

Philippine—Ucsolme v. Lazo, 27 
Philippine 41b 

80. Vt —La Pleur v Zelenko, 141 A. 
603, 101 Vt. 64 

81. Iowa —Osc oola PresI) Church v. 
Harken, 158 NW 692, 177 Iowa 
195. 

82. N Y —Hatcher v. Wassernian, 
155 NYS 714, 92 Mis. 203 

83. Pa—Citi/.ens' Klectric Co. v. Da¬ 
vis, 44 l*a Super 138 

84. Pa.—Rieefcr v. Stoudt, 39 Pa- 
Super 59. 

85. Ill—D. M. Goodwillie Co. v. 
Commonwealth Klectnc Co., 89 N E 
272, 241 Ill. 42. 

86. Injury to anunal from Uncovered 
ditch 

(1) A company which had a right 
of way over land for a pipe line ditch 
was not liable to the owner of an ox 
pastured on the land under an oral 
grant from a tenant for the drowning 
of the ox in an uncovered ditch, 
where the owner of the ox knew of 
the condition of the ditch before he 
p.istuT ed the ox on the land —Mc¬ 
Donald V Wilmut Gas & Oil Co , 176 
So. 395, 180 Miss. 350. 

(2) Plaintiff's assumption of risk 
barred recovery even if he were a 
tenant on the land, or a gratuitous 
licensee, or a licensee for considera¬ 
tion, and the tenant granting the 
right of pasturage were defendant’s 
&.gent in making such grant.—Mc¬ 


Donald V Wilmut Gas &. Oil Co , su¬ 
pra. 

87. That a way has been wrongfully 
invaded by others in another por¬ 
tion thereof is not a defense to a 
suit to confirm it against an invad¬ 
ing landowner and restrain him from 
olistructing the w'av —Berkey, etc, 
Furniture Co. v. Valley City Milling 
Co., 160 NW. 648, 194 Mich. 234. 

Plaintiff’s failure to comply with 
lease in all respects may not prevent 
him from securing an injunction to 
restrain his tenant from assuming 
full control of a doorway, partial 
control of which is essential to the 
proper performance of the landlord’s 
contractual duties to his tenants — 
Mancuso v Baltimore City Riddle- 
moser Co, 82 A. 1051, 117 Md. 53, 
Ann.Cas 1914A 84—19 C.J. P 990 note 
22 . 

Power of owner of easement to avoid 
Injury 

In a suit to restrain the obstruc¬ 
tion of plaintiff’s lights it is no de¬ 
fense that plaintiff may avoid the In¬ 
jury by making his windows larger 
or by making other arraiigt ments to 
secure a sufficient amount of light 
and air—Clawson v I’limrose, 4 Dtl. 
Ch 643—19 C.J p 991 note 24 

Possibility of changed conditions 

Where there had been no change In 
conditions in viiinity of plaintiff’s 
lot, as appurtenant to which she 
had equitable easement in park, pos¬ 
sibility of changed conditions with¬ 
in next few years did not defeat her 
rigfht to injunctive relief—Bacon v. | 
Onset Bay Grove Ass’n, 136 N.E. ! 
813, 241 Mass 417. j 
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Usage or custom does not justify 
the owner of the servient tenement 
in maintaining a door at the entrance 
of a stairway which the owner of 
the dominant tenement is entitled to 
use, where the maintenance of the 
door would interfere with the con¬ 
venient use of the stairway —Gard¬ 
ner V. San Gabriel Valley Bank. 93 
P 900, 7 Cal App. 106 
Covertnre is no defense to an ac¬ 
tion agaln.st a married woman who is 
the owmer of the servient estate for 
obstructing an easement thereon — 
Hart V. Mentel, 26 Plttsb.Leg J., Pa., 
33. 

Validity of conveyance 

In suit by owners of parcel which 
w.is part of tract devi.sed by testa¬ 
trix, against owners of anolher par- 
t el, to enjoin them from obstruct¬ 
ing a him, validity of conveyance to 
complainants’ predecessors in title, 
by executor of right of way over 
lam, could not be questioned by de¬ 
fendants, where devise to defend¬ 
ants’ pitdeces.sors in title described 
that paiccl as being bounded on the 
lane, with merely a right to use it 
—Hat kendorn v. Mahan, Del Ch., 8 A. 
2d 794 

88. N.Y —Stevens Hotel Co v Chi- 
CJigo Yacht Club, 171 N E 550, 339 
Ill. 463, certiorari dfriied 51 S Ct. 
79, 282 U.S. 875, 75 L Ed 773 

89. Ariz.—Curtis v Southern Pac. 
Co., 8 P.2d 1078, 39 Ariz 570. 

19 C.J p 991 note 34 

Zn Georgia the removal of obstruc¬ 
tions from a private way is a mat¬ 
ter for the deci.sion of the ordinary, 
and not the court of ordinary.—> 
Golding V. I’arrish, 106 S.E. 743, 26 
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A justice of the peace has no jurisdiction of an 
action for the obstruction or disturbance of an ease¬ 
ment, where the controversy involves plaintifFs title 
to the right, as discussed in the CJ.S. title Justices 
of the Peace § 30, also 35 CJ. p 508 notes 32-37; 
but where the existence of the easement is not in 
dispute, and the action is merely to recover damages 
for an injury thereto, it may be brought in a court 
having no jurisdiction of actions for the recovery 
of land.®® 

g 107. - Nature and Form of Action 

a. At law 

b. In equity 

c. Summary proceedings 

a. At Law 

An •asement owner may maintain an action at law for 
damages for Interference therewith by the owner of the 
servient estate, and the owner of the servient estate may 
sue the easement owner for damages resulting from an 
Improper exercise of the right granted. The proper 
remedy for the disturbance of an easement Is an action 
on the case, and not trespass, ejectment, writ of entry 
or real action. Forcible entry and detainer will not lie 
for obstructing a right of way. Ejectment will not lie 
to establish an easement, nor will ejectment or trespass 
to try title lie to recover an easement. 

The owner of an easement, upon interference 
therewith by the owner of the servient estate, may 


proceed by action at law for damages,®^ but he may 
waive his action for damages, and seek injunctive 
relief.®^ The proper remedy for the injury to or 
disturbance of an easement is an action on the 
case,®3 and not trespass®^ or ejectment.®^ Where, 
however, the easement is appurtenant to the land, 
a recovery in ejectment of the land carries with it, 
in legal contemplation, the possession of the incor¬ 
poreal right of easement appurtenant thereto, so 
far as it may be possessed, because it inheres in the 
land.®® Neither a real action®*^ nor a writ of en¬ 
try®® will lie for disturbing an easement, and an 
action of forcible entry and detainer will not lie 
for obstructing a right of way.®® Under some 
statutes which provide a penalty for the obstruction 
of a private right of way by a railroad company, 
plaintiff will be confined to his statutory remedy 
and cannot maintain an action for damages.^ A 
clause in a deed poll ostensibly obligating the gran¬ 
tee, his heirs and assigns, to keep in repair a foun¬ 
tain, aqueduct, and tub furnishing water to the 
grantor’s premises created no right for violation of 
which a purchaser of the grantor’s premises from 
the grantor^s heirs could take advantage at law.2 
Establishincnt or recovery of casement. Eject¬ 
ment IS not an appropriate remedy to establish an 
easement,® nor will ejectment^ or trespass to try 


Ga App 495—Little v MoCatla 93 S 

E 37, 20 Ga App. 324. 

90. Tex—Gulf, etc, R Co v 
Graves, 1 Tex App Civ Ca.s § 579 

91. S C.—Haselden v. S< hem, 106 S 
E 634, 167 SC .534. 

19 CJ. p 991 note .37 

92. S C.—Haselden v. Sehein. supra 

93. Ala—Bliek v. BrigrKS, 6 Ala 
687 

Ill —Holm V. Cook County, 213 Ill. 
App 1 

Kan —Kansas & C P It Co v. Burns, 
79 P 238, 70 Kan. 627. 

Md—National Real Estate Corp. v. 
La Vale Water Co, 173 A 52, 53. 
167 Md 191, citing Corpus Juris— 
Metaxas v. Easton Pub. Co, 140 
A. 603, 605, 154 Md 393, citing Cor¬ 
pus Juris. 

N J —Runyon v Bordine, 14 N J Law 
472. 

N Y —Hay v. Cohoes Co , 3 Barb 42, 
affirmed 2 NY. ir.9, 51 Am.D 279. 

Pa—Union I’cimhum Co. v. Bliven 
Petroleum Co, 72 Pa 173—Linde- 
man v Lindsey, 69 Pa 93, 8 Am.R 
219—Okeson v P.alterson. 29 Pa 
22—Schnahle v Koehler, 28 Pa 181 
—Trauger v. Sassaman, 14 Pa 614 
—Erie, etc , Turnpike v Cochran, 2 
Am L J 88—Leary v Harter, 1 Leg. 
Gaz 20. 

Vt.—Perrin v. Granger, 33 Vt 101. 

W.Va—Ridgeley v. West Fairmont, 
33 SE 235. 46 W.Va 445. 

19 CJ p 991 note 38. 


94. Md—Metaxas v. Easton Puh 
Co. 140 A 603. 605, 154 Md 303. 
citing Corpus Juris. 

19 C J p 091 note 39. 

95. Conn—^Waterhurv Trust Co v 
OLD Realty Co.. 182 A 466 
121 Conn. 50 

Md—National Real Estate Corp v 
La Vale Water Co. 173 A 52. 53, 
167 Md 101, citing Corpus Juris— 
Mf laxas v Easton I*iib Co. 140 A 
603. 605, 154 Md. 393. citing Cor¬ 
pus Juris. 

N Y —Ehrle v Sutton Plate Apart- 
mentfa, 241 N Y.S. 386. 137 Misc 
122, affirmed 246 N.Y.S. 866, 231 
App Uiv 712 
19 C J p 991 note 40. 

Owner in possession 

Where adjoining owners had fee ti¬ 
tle to respective portions of then 
premises included in common allt > 
subject to easement of passage, an 
underground encroachment by one 
owner upon part of alley belonging 
to other Wvts not basis for ejectment 
by latter, he being in enliie posses¬ 
sion of such part—Ogam v Straus 
Bldg Corporation, 202 N W. 34, 187 
Wis. 232. 

Possessiom of premises also sought 

(1) That possession of premises to 
which easement is appurtenant is 
also sought does not justify resort 
to ejectment as remedy against ob¬ 
struction of or interference with en¬ 
joyment of easement.—^W'^aterbury 
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Trust Co v G L D Realty Co, J8J 
\ 166 121 Conn. 50 

(2) Owner of mortgage covering 
premises and appurtenances includ¬ 
ing iMsemcnt could not maintain 
<‘j«(tiTicnt action to recover possos- 
‘•lon of dominant tenement and als«» 
to semre removal of obstruction ol 
the casement appurtenant then'to — 
W'lterburv Trust Co. v. G L I> 
Real tv Co , supra 

96. Md—Callaway v. Forest J‘iik 
Highlands Co., 77 A. 141, 113 Md 
1 . 

97. Me —Rogers v Riddeford & 
Saco Coal Co.. 16 A 2d 131 

98. N H —Smith v. Wiggin, 48 N H 
105 

99. NM—Roberts v. Trujillo, 1 J* 
855, 3 NM. 50. 

1. SC — Ross v. Georgia, etc, R 
Co, 12 SE. 101, 33 SC 477 

19 CJ p 992 note 44. 

2. Me —Mayo v Dearborn, 163 A. 
779, 131 Me. 455. 

3. US —Lang Co. v. Fort, C C A N 
J. 76 F2d 27. 

Bight of way 

Ejectment will not lie to establish 
easement of passage in driveway 
which does not carry right ot exclu¬ 
sive possession—Scampini v Rizzi, 
172 A 619, 106 Vt. 281. 

4. Md—Firiglass v. George Franke 
^ons Co.. 190 A. 752. 172 Md 135. 
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Action by owner of serznent estate. If a gran¬ 
tee of a right of way commits a trespass by doing 
something not properly incident to the exercise of 
the right granted, or exercises such right in a neg¬ 
ligent or wanton manner, an action in tort will he 
for damages resulting to the grantor.® 

b. In Equity 

(1) Action by owner of easement 

(2) Action by owner of servient estate 

(1) Action by Owner of Easement 

(a) In general 

(b) Establishment of casement in action 

at law 

(c) Suit to protect right of way 

(d) Suit to protect light and air 


(e) Suit to protect drain or pipe line 

(f) Mandatory injunction 

(a) In General 

Subject to the general principles governing Injunc¬ 
tive relief, an injunction will lie in behalf of the owner 
of an easement to protect his rights therein. 

It is well settled that injunction will lie to pro¬ 
tect the owner of an easement in its enjoyment;^ 
and this principle applies whether the disturbance 
of the easement is actual or merely threatened,® 
although it is obvious that an owner of an ease¬ 
ment cannot ask the aid of equity to protect the 
easement against the acts of the owner of the fee 
until the latter threatens to interfere therewith.® 
Wherever the injury complained of is irreparable,^® 
or the interference is of a permanent or continuous 
character,^^ or the remedy at law by an action for 
damages will not afford adequate relief,injiinc- 


Mich —Ha ssel bring v Koepko. :i48 
N.W 869, 269 Mich 466 93 A L. R. 
1170—ICpworth Afisombly v L*ud- 
ington & N Ry. 211 NW 99. 236 
Mich 565—McMorran Milling Co 

V Pere Marquette Ry Co, 178 N 
W, 274, 210 Mich. 381 

S. Mich —Hnsselbring v Koi'pke, 
248 NW 869, 263 Muh 4 66 93 A 
UR 1170 

6b SC.—.lonea v South Ca^'clina 
Powei Co. 4 SR 2d 025, 191 SC 
419 

7. U.S —Norfolk Southern R Co v 
Strieklin, D C N C , 264 F 510 
Ala—Rirmmgharn Trust & Savings 
Co V Mason, 130 So 559, 222 Ala. 
.38 

Colo —Blanchard v. Holland, 103 P 
2d 18. 

C<»nn —Waterbury Tru.sl Ct» v Ct L. 
I> Realty Co. 182 A. 466. 121 Conn 
50 

Oa_—\spinwal] v Enlerpri,se devel¬ 
opment Co., 140 S 16 67. 165 Ga 83. 
Ill—Tjook V Bruninga, 180 N E. 816, 
348 Ill 183. 

Iowa.—Bma v. Bina. 239 N W 08, 213 
Iowa 432, 78 A L. R 1216—Black v 
Whitacie, 221 NW 825. 206 low.i 
1084—McEachron v Schick, 218 
N W 955 

L.a—Ronaldson v Vicknair, App, 
185 So. 52 

Md—Metax.is v Easton Pub. Co, 
140 A 003, 154 Md 393 
Mass—Holyoke Realty Corporation 

V Mt Holvoke Realty Corporation, 
190 NE 731, 286 Mass 522—^Wood 

V Culhane, 164 N E 622, 265 Mass 
655—Bacon v. Onset Bay Grove 
Ass'n. 136 NE 813, 241 Mass 417 

N.J—Blumberg v. Weiss, 10 A 2d 
743, 126 N J.Eq 616, reversed on 
other grounds 17 A 2d 823, 129 N.J 
Eq 34 

N.C—Iloggard v Mitchell, 104 S.E. 
661, 180 N.C. 255. 


Ohio—Ciski V Wentworth, 172 NE 
276. 122 Ohio St 487. 

I’a —Farmc rs’ Trust Co of Lan¬ 
caster v Miller 176 A 81.5. 816. 
116 Pa Super 446, quoting Corpus 
Juris. 

Tex.—Oillett v. Van Horne, Civ App , 
36 S.W 2d 305, error dismissed 
WVa—Rudolph v <lbnd.il« Im¬ 
provement Co, 137 SE 349, 103 
WVa 81—Carr \ Cai r 101 SE 
251, 85 WVa 209 

Wls—^Welfare Building & Loan 
Ass'n V. Kriegei, 275 NW 891, 
226 Wis 105 
19 C J. p 992 note 45 

Implied easements are within rule 
—Ciski V Wfiilwoith, 172 NE 276, 
122 Ohio St. 487 

XSasoment created by restrictive 
agreement affieting lealty will be 
piotected by injunction where is.'sues 
are between parlies to the contract, 
irrespective of amount of monelar> 
damage involved—Porter v John¬ 
son. 115 S W 2d 529, 232 Mo.App 

1150 

Easement granted by state commis¬ 
sion 

Injunction is proper remedy to pre¬ 
vent intei Terence by state oXTlcer 
with legal casement granted by state 
commission in suit for injunction 
to protect easement, it is imma¬ 
terial whether there is privity of es¬ 
tate or contract between owner and 
aggressor—Saratoga Stale W.iler& 
Corporation v Pratt, 125 N E 834, 
227 NY 429, leversing 172 N Y S. 40, 
184 App Div 561, motion denied 172 
N.Y.S 917, 186 AppDiv 933 

Pirs exit reserved in deed is a 
property right, which could be as¬ 
serted In suit for injunction with¬ 
out proving intention to erect new 
building or change existing one — 
Keefe v. Annpaul Realty Co, 218 N 
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YS 637, 215 AppDiv. 301, affirmed 
154 NE 642. 243 N.Y 647. 

Bifferences of location or use do 

not affect property owners’ right to 
enjoin interference with common 
easements—Stevens Hotel Co v 
Chicago Yacht Club. 171 N E 550. 339 
HI 463, certiorari denied 61 S Ct 79, 
282 US 876, 75 L Ed 773 
Temporary injunction 

Plaintiff, who had purchased the 
right to use WcHla of buildings for 
advertising purposes, is entitbd to 
an injunction to restrain others to 
whom owner had subsequently grant¬ 
ed the same right prior to expiration 
of plaintiff’s contract from destroy¬ 
ing its advertising, and interfering 
With Its use of the walls, pending a 
ti lal on the merits —Thus Cusack 
Co v Mvtrs, 178 N W. 401, 189 Iow.t 
190, 10 LRA 1104 

8. US—l^c>uisvil1c & N, R Co V 
Smith. Alj , 128 F. 1, 63 CCA 

1 . 

9- N J—Forrester v. Island Heights 
Assoc. Ch, 62 A. 775 

10. Ga—Murphey v. Harker, 41 S E. 
585, 115 Ga 77. 

16 C J. p 992 note 48. 

11. Neb—Ballinger v. Kinney, 127 
NW 239, 87 Neb. 342 

19 C.J. p 992 note 49. 

IS- Ind—Chamberlin v M>ers, 120 
NE. 600, 68 Ind App. 342 

Kan.—^Kansas & C P R Co. v. 
Burns. 79 P. 238. 240, 70 Kan 

627. 

Mo.—Stoutimore v. Quincy, O & K. 
C. R. Co., 256 SW 121, 215 Mo. 
App. 194. 

—South Penn Tel< phone Co v 
Stockdale, 9 Pa Dist & Co 23— 
Thoma V Koneezny, 34 Luz L Reg 
109 

19 C.J. p 992 note 60. 
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tion is a proper remedy. In most cases of disturb- 
ance and interference with easements, however, an 
action for damages is an adequate remedy, and an 
injunction should be denied where the action at 
law would afford adequate relief,^** or where the in¬ 
jury is not irreparable,^^ or where the obstruction 
has been removed before suit brought,^® or where 
the injury inflicted is negligible,'® except in cases 
where the obstruction is of such a character that 
the easement may finally be destroyed by^ adverse 
possession.'^ Furthermore to entitle plaintiff to 
equitable relief his right to the easement in ques¬ 
tion must be clear and in addition thereto its 
character and extent must be plain,'® although it 
has been held that where a right of easement is 
clear and certain, even though testimony may be 
required to show its extent or location, these mat¬ 
ters may be determined as an incident to the grant¬ 
ing of injunctive relief.^® Where through misuser 
the use has become oppressive to the owner of the 
servient tenement, a court of equity has refused to 
enjoin an obstruction thereof, and left the owner 
of the casement to such redress as he may obtain 
in a court of law.21 It has also been held that an 
owner of property in a private residential colony 
was not entitled, as a matter of right, to an injunc¬ 
tion to restrain the enforcement of certain rules 
of the association restricting access to the property, 
of which he had knowledge when he purchased the 
property, where it did not appear that any of plain¬ 


tiff's guests had ever been excluded.*^ Moreover 
the general rule that equity will not grant entire 
relief by injunction where the benefit to plaintiff 
would be insignificant compared with the loss to 
defendant, see the C.J.S. title Injunctions § 30, also 
32 C.J. p 77 note 7, is applicable to an injunction 
sought to protect an eascment.23 Generally the 
grant or refusal of injunctive relief rests in the 
sound discretion of the court.24 An equitable ac¬ 
tion IS not maintainable for the purpose of obtain¬ 
ing an adjudication that plaintiff has casements in 
the lands or building walls of another for the sup¬ 
port of plaintiff's building, founded on an oral or 
implied license.25 

(b) Establishment of Easement in Action at 
Law 

Ordinarily, where the right to an easement Is in 
substantial dispute, equity will not afford any relief until 
the right has been established in a court of law. 

W'here the right to an easement is clear it need 
not be first established in an action at law, as a 
prerequisite to relief by injunction.26 Nevertheless, 
the question whether an easement exists in favor of 
one person against another is a purely legal one;27 
and, subject to a limitation which will be hereafter 
considered in this section, if the right to an ease¬ 
ment is in substantial dispute equity will not af¬ 
ford any relief until the right has been established 
in a court of law.-^ However, an owner who brings 


Basement owner neefl not submit 
to Invasion of Ills rlg'bts and content 
himself with suin^ on case for dam¬ 
ages, but his remedy. If anv. is in 
equity—Hassolbring v. Koepkf, 218 
NW 869, 263 Mich. 466, 93 A L. R. 
1170 

13. WVa—McNeil v. Kf-nncd^. 107 
S E 203, 88 W Va. 524 

19 C J p 993 note 52 

14. N Y —Powlowski V Mohawk 

Golf Club, 198 NYS 30. 204 App 
Div 200, re\fcrt,mg 195 NYS 788, 
119 Misc 139 

19 CJ p 993 note 51 

15. Ky—Rico v. Fold, 120 SW 
288. 

16. U S —Brown v Oreenfleld Cong. 
Soc.. D C Conn , 197 F 238. alhrmed 
203 F 687, 121 C.C A 581 

Zn a growing, developing urban 
community, an implied casement or 
quasi easement will not be preserved 
nor reOstablJshed by the aid of an 
injunction, when the owner of the 
dominant estate to which the < dbc- 
ment was appurtenant is not serious¬ 
ly injured by being deprived of it. 
and he will be remanded to the 
legal redress in damages —Wilkins 
V Diven, 187 P 666, 106 Kan 283 

17. Cal.—Danielson v. Sykes. 109 P. 


87. 157 Cal 686, 28 L. R A .N S.. 

1024 

18. Colo —Blanchard v. Holland, 103 
P2d 18 

Ill —Steele v. Hosehill Cemetery Co , 
19 NE2d 189, 370 Ill. 405. modi- 
tving 14 NE2d 241, 294 Ill App 
568, appeal dismissed Ro&ehill 
Cemetery Co. v. Steele, 59 S Ct 
836, 307 US 611, 83 L. Ed 1494. 

19 C J p 993 note 66. 

Whero no easement exists 

Plaintiffs could not restrain prop¬ 
erty owner on other side of road 
from cutting down trees within his 
property line, thereby destroying 
wind-break—Rupp v. Hlveley, 271 
P. 768, 94 Cal App 667. 

19. Ind—Shedd \ American Maise 
Products Co, 3 08 NE 610. 60 Ind. 
App 146 

19 C.J p 993 note 67. 

20. Colo—Blanchard V. Holland, 
103 P2d 18 

21. Ala.—McBryde v. Sayre, 5 So. 
791, 86 Ala. 458. 3 L R.A 861. 

22. N Y.—Drabinsky v Sea Gate 
Ass’n, 146 N E 614, 239 N.Y. 321, 
modifying 204 NYS 904, 209 App. 
Div. 827, which affirmed 201 N.Y S. 
102, 121 Misc. 195 

23. N.Y.—Erit Realty Corporation v. 
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Sea (Jate Ass'n, 227 N.Y S 600. 223 
App Div 768. affirmed 162 NE 581. 
249 NY 52. reargument denied 164 
NE 33b, 249 N Y. 417. 

24. NH—Hatch v Hillsgrove, 138 
A 428, 83 Nil 91 reversed on 
other grounds 139 A. 366, 83 N H 
91 

W Va —Rudolph v. Glendale Im¬ 
provement Co., 137 S.E. 349, 103 
W.Va 81 

25. N Y —Muntcr v. Kobre, 177 N. 
Y.S. 393, 107 Misc. 261. 

26. Ill —Espenscheid v. Bauer, 86 
N.E 230, 235 Ill. 172. 

Pa.—Ijauderbach-Ztt by Co. v. Lewis, 
129 A 83, 283 Pa. 260. 

19 C.J. p 993 note 69. 

27. N.J.—Provident Mut. Life Ins. 

Co Ilf Philadelphia v. Doughty, 8 
A'2d 722. 126 N.J Eq 262—Mason 
V Ross. 77 A 44, 77 N J.Eq. 627. 
reversing 71 A. 141, 75 N.J.Eq. 

136—Scull V. Gateway Casino, 133 
A. 172, 4 NJ.Mlsc. 393. 

28. Colo —Ronce v. Favre, 103 P.2d 
26—Modrell v. Crews. 67 P.2d 1036, 
100 Colo. 415—French v Mitchell. 
22 P.2d 644, 92 Colo 532 

Me—Parks v. Parks, 119 A. 533, 121 
Me 680. 
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a bill to establish his rig^ht of way in an alley, and 
for an injunction against its obstruction, and who is 
required by defendant to establish his title in an ac¬ 
tion at law, pending the bill, is entitled, after estab¬ 
lishing his title, and during a continuance of the ob¬ 
struction, to a perpetual injunction to prevent a re¬ 
currence of the ohstrnction.^*^ Within the rule the 
right to an easement cannot be considered clear 
where, although the party asserting it is able to pro¬ 
duce some evidence of his right, there is conflict¬ 
ing evidence which goes to the denial of the right ^0 
On the other hand, the mere fact that plaintiff’s 
right to an easement is denied in the answer will 
nf)t require its establishment at law, where the un¬ 
disputed facts under well settled legal rules show 
that plaintiff’s easement cxists.^l A limitation of 
the rule that equity will not grant relief where the 
right to the easement is in substantial dispute has 
been recognized in some cases which hold that, 
where the emergency is pressing and the injunc¬ 
tion affidavits make out a prima facie right in plain¬ 
tiff, the proper practice is for the court to interfere 


by special injunction and stay defendant’s hand un¬ 
til the right has been tried at law:^“ then if plain¬ 
tiff will not bring his suit at law within a reasonable 
time or fails to maintain it, the special injunction 
can be dissolved but jf without unreasonable de¬ 
lay he succeeds in establishing his right, defendant 
can then he heard on his answer and proofs, and 
the injunction be dissolved or made perpetual as 
may a])pear equitable and just.^^ It has been held 
that where the existence and use of a right of way 
are clearly proved, but its exact location and width 
are in dispute, a person interfering with the use of 
the way may be enjoined until the location and 
width are settled at law.*^^ 

(c) Suit to Protect Right of Way 

Injunction will lie to prevent the obstruction of or 
interference with a right of way, subject to the general 
principles relating to injunctive relief, such as the in¬ 
adequacy of a remedy at law, irreparable injury, etc. 

Injunction will lie to protect a right of way 
against interference or obstruction,or against in- 


N.J.—Coombs V. Atlantic City R Co . | 
126 A 606. 96 N f Eq 709—-Scull v 
Gateway Casino, 133 A. 172, 4 N J 
Misc 393 

Pa—I^audeibacb-Zerbv Co v. Lewis, 
129 A 83, 283 Pa 230 
19 CJ p 993 note 62 
Preliminazy detamunatlon by jury 
Interest in icalty of plaintiffs 
seeking: to enjoin obstruction of ease- 
nunt must be first determined by 
jury before plaintilTs could obtain in- 
junctixe relief, but full relief may 
be given when the disputed ques¬ 
tion of title IS settled—Sowall v. 
Filz Gibbon, 233 N Y S 541, 225 App 
Div 608, followed in Gioscia v. Fitz 
Gibbon, 233 N Y S. 764. 

29. N J —Bonncll v Meeker, Ch , 82 
A 49. 

30. Pa —Rhea v Forsyth, 37 Pa 
503. 78 Am D. 441 

31. Pci—Miller v. L\nch. 24 A. 80, 
149 Pa 460 

19 C.J. P 993 note 65 

32. Pa —Rhea v. Forsyth. 37 Pa. 
503. 78 Am D. 441 

19 C.J. p 994 note 66 

33. Pa—Rhea v. Foisyth, supra 

34. Pa.—Rhea v Forsyth, supra. 

35. NJ.—National Silk Dyeing Co. 
V. Grobart, 176 A 91, 117 N J Eq. 
156. 

36. Ala—Malone v Decatur Cotton 
Compress Co., 100 So. 807, 211 Ala. 
522. 

Del.—Hackendorn v. Mahan, Ch, 8 

A 2d 794—Mtttts v O’Connell. 126 
A. 276, 13 Del.Ch. 420. 

Ga.—Aspinwall v. Enterprise De¬ 
velopment Co., 140 S.E. 67, 165 Ga. 
83. 


Iowa—Bina V Bina, 239 NW. 68, 213 
Jowfi 432, 78 ALR 1216 
La—Ronaldson v. Vicknair, App., 
185 So. 52 

Md —Metaxas v Easton Pub Co , 140 
A 603, 151 Md 393—Adams v. 

Peninsula Produce Exch of Mary¬ 
land. 115 A. 106, 138 Md 656 
Mass—Carter v Sullivan, 183 N.E 
343, 281 Maa«? 217—Gumwill v 

Bigley, 145 NE 47, 250 Mass 

140 

Mich—Eitncr v. Becker, 262 NW 
270, 272 Mich 386. 

N.H—Hatch v Ilillsgrove, 138 A 
428, 83 N H 91, reversed on other 
grounds 139 A. 366, 83 N H 91 
Ohio —Jackson v. Bohlender, 5 Ohio 
N.P ,N S . 305 

Okl—Johnson v Whelan, 42 P 2d 
882, 171 Okl 243. 98 ALR. 1096 
Pa—Sahara v Mafsai, 183 A. 454, 
121 Pa Super 27 4 —^Wciss v Green¬ 
berg, 101 Pa Super 24—Frateintil 
Benefit lal Ass’n of Leckrone v. 
Spirko, 3 Fay L J 46—Henry v. 
Smith. 18 LehiKh Co L J 111 
Tenn —Melton v. Donnell, 114 S.W. 

2d 49, 173 Tenn. 19 
Tex—Poiter v Johnslon, Civ App , 
76 SW2d 548—Sherman Slaugh¬ 
tering & Rendering Co. v Texas 
Nursery Co, Civ App, 224 SW 

478, dismissed for want of juris¬ 
diction. 

Vt —La Fleur v Ztlenko, 141 A. 603, 
101 Vt 64 

WVa—McNeil v Kennedy, 107 SE 
203, 88 W Va 524 

Wyo.—Forde v. Libby, 143 P. 1190, 22 
Wyo. 464. 

19 C.J p 994 note 69. 

Adjoining owners may sue to pre- 
I vent obstruction in alley constitut- 
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inr only convenient means of access 
—McGill V Miller, 288 S W. 932. 
172 Ark 390 

Possession of plaintiff not necessary 

Plaintiff claiming proscriptive 
right of way could maintain suit to 
enjoin obstruction of road, although 
he was not in pos.session —Schmidt 
v Koecher. 265 N.W 347, 196 Minn 
178. 

Private easement in street 

Owners of property abutting on 
street may sue to enjoin injury to 
private easements in street, al¬ 
though same obstruction constitutes 
injury to public generally—Fitzger¬ 
ald V. Smith, 271 P. 507, 94 Cal.App. 
480 

Persons liable for obstructions 

(1) The planting or maintenance 
of hedge along north boundary of 
property which was subject to an 
ea'Jemcnt in the form of a right of 
waj eight feet in width along such 
north boundary might have been 
restrained by owners of dominant es¬ 
tate if hedge prevented proper and 
reasonable use of the way as against 
the original planter, but such wrong 
was personal to the then owner of 
the servient estate, and responsibil¬ 
ity therefor did not follow the land 
into subsequent owner of servient 
estate so as to entitle owner of 
dominant tenement to restrain such 
maintenance —Dyer v Compere, 73 
I’2d 1356, 41 NM. 716 

(2) Where two and one-half feet of 
the property of each of two adjoin¬ 
ing owners constituted a flve-foot 
passageway under a covenant run¬ 
ning with the land in a deed by one 
to the other, such property not to 
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terference threatened or likely to occur,37 or from 
the use thereof in an improper manner inconsist¬ 
ent with the rights of the owner of the easement 
and the method by which the easement is created 
is of no importancc.39 An injunction is the proper 
remedy whenever the rights of plaintiff are clear,^® 


or title is only collaterally in issue, and the reme¬ 
dy at law IS inadequate,^2 as where the obstruction 
is of a permanent or constantly recurring charac- 
ter,^3 or where, if the acts sought to be enjoined 
were done, the damages would be irreparable.^^ 
So It has been held that, where there is a contro- 


be used for any other purpose than 
as a passageway, and each to pave, 
repair, and keep clean that part 
owned by him an injunction restrain¬ 
ing: the owners, their agrents or ten¬ 
ants from obstructing the passage¬ 
way was not erroneous, because it 
made the owners responsible for the 
acts of their tenants —Rosen v. 
Mann, 389 NW 916. 219 Mich. 687. 

(3) Person owning lots on both 
sides of alley towards blind end may 
be enjoined from obstructing such 
part of alley, although such person 
holds under junior deed from pro¬ 
prietor of subdivision to that portion 
of alley, consenting to such obstruc¬ 
tion—Aspinwall V. Knterprise De¬ 
velopment Co, 140 S E. 67, 165 Ga 
83. 

Xnterforence with right to remove en¬ 
croachment 

Injunction w’ould lie to restrain 
owner of servient estate from inter¬ 
fering W’lth dominant estate owner’s 
right to remo\ e hedge which inter¬ 
fered with right of w'ay easement 
where such right had bttn refused 
by servient ow'ner—Dyer v Com¬ 
pere. 73 I* 2d 1356, 41 NM 716. 

XTature of Interference 

It is not neces.sarv to issuance of 
injunction to restrain interference 
with grantees' easement over adjoin¬ 
ing land where defendants refused to 
allow' plaintiff to pass along the way, 
and ordered workmen to stop when 
they attempted to travel on the 
way to make repairs, that actual hos¬ 
tilities should have occurred, par¬ 
ticularly where adjoining owners did 
not go on stand to explain away 
natural inferences flowing from their 
actions —Sahara v. Maesai, 183 A. 
454, 121 I’a Super 274. 

Objectiomi to relief 

(1) Use of driveway from front 
of lot would not defeat right of 
holder of easement to enjoin closing 
of alley—Aspinwall v Enterprise 
Development Co, 140 S E 67, 165 Ga. 
83. 

(2) Fact that plaintiffs, who owned 
land adjoining passageway, erected 
and maintained concrete steps into 
passageway, which did not material¬ 
ly affect the use of passageway, did i 
not preclude equitable relief against 
maintenance of encroachments and 
obstructions—Carter v Sulluan, 183 
NE 343, 281 Mass. 217. 

(3) Use of lane open to public 
several years, and of part of which 
plaintiff was not in actual posses¬ 


sion, cannot be enjoined—Nugent v 
Jordon, 1 La App. 453. 

(4) In suit to enjoin obstru< tion 
of easement expressly granted by 
deed to connect dominant tenement 
w'lth parallel avenue west of domi¬ 
nant tenement, it was immaterial 
that owner of dominant tenement 
had purchased property which would 
allow connection with a street north 
of dominant tenement —^Kotick v. 
Durrant, 196 So. 802, 143 Fla 386. 

(5) Question as to whether it was 
equitable to allow both outlets 
claimed from dominant tenement to 
same road could not be raised where 
both outlets were expressly secured 
by deed, since equity court could not 
nullify the contract of the parties.— 
Kotick V. Durrant, supra 

(6) Plaintiff's right to have ob¬ 
struction enjoined could not be af¬ 
fected by additional right as member 
of public to cross locus—ll.itih v. 
Hill.sgrove. 139 A 366, 83 N K 91, 
reversing 138 A 428, 83 N H 91 

(7) In action between private par¬ 
ties claiming under same pred< ecssor 
in title to €*njoin obstruction of alley, 
injunction will issue, regardless of 
acceptance of alley by munnipalitv 
or public. — Holmes V. Longwill, 89 
Pa Super. 1. 

(8) That a dominant owmer mav 
have temporarily obstructed another 
way through other lands b( longing 
to him, and over which he and an¬ 
other landowner may occasionally'' 
travel, will not prevent him from 
protecting his rights by injunction 
in the use of another way appurte¬ 
nant to other lands—McNeil v Ken¬ 
nedy, 107 SE 203, 88 W Va. 524. 

37. Conn —Russo v Corideo, 129 A 
849, 102 Conn 663. 

38* DC—Pie.ston v. Siebert, 21 App 
DC 405. 

N Y —Herman v. Roberts, 23 N E 
442. 119 N.Y. 37, 16 Am S R 800. 
7 LR.A 226. 

39. Del —Bubenzer v Philadelphia, 
etc., R Co , 57 A. 242 
NJ—United New Jersey R., etc. 
Co. v Crucible Steel Co, 95 A 243, 
85 N.J Eq. 7. affirmed 86 N J Eq 
258 

19 C J. p 994 note 71. 

4W). Mass—Bailey v. Agawam Nat. 
Bank, 76 N.E 449, 190 Mass 20. 
112 Am S R. 296, 3 L.R.A ,N S. 98 
19 CJ p 994 note 72. 

:Locartion of w»y 

Ten-foot strip which became plain¬ 
ly marked upon ground by use as 
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right of way by' grantee of wav by 
deed, in which It was not specifically 
located, became true location of w'ay 
where acquiesced in by former own¬ 
ers of land w'hich it crossed for over 
twenty years, entitling grantee to re¬ 
strain Its obstruction by present 
owner of land —Casluni v. Aiken, 3 83 
A. 489, 108 Vt 106 
41. Mo.—Eaton v. Milbourn, App 
135 S.W.2d 387. 

Del.—Hackendorn v Mahan, Ch 
8 A 2d 794 

Mo—Stoutimoie v Quincy, O. & K 
C R. Co.. 256 SW. 121. 215 Mo 
App. 194. 

Tex—Settegast v. Settegast Realty 
Co. Civ.App . 242 SW 485 
WVa—McNeil v. Kennedy, 107 SE 
203. 88 WVa. 524 
Statutory remedy inapplicable 
Where one gives notice of his in¬ 
tention to close a private way, but 
has not actually obstructed it, th« 
statutory remedies for removing ob¬ 
structions did not apply, and in a 
proper case injunction may issue to 
prc'vent the threatened injury.— 
Spites V. Wright, 95 SE 232. 147 
Ga 633 

43. Del —Hackendorn v. Mahan, Ch 
8 A 2d 794. 

Ga—Dcidson v. Evans, 107 SE 59 
151 Ga 435. 

Mich—Lesisko v. Stafford, 292 NW 
376, 293 Mich. 479 

Minn—Habermann v Ullman, 202 N 
W. 484, 162 Minn 210 
Pa —Thoma v. Koneezny, 34 Luz L 
Reg 109. 

Wis—Ogden v. Straus Bldg Corpo¬ 
ration. 202 NW. 34, 187 Wis 232. 
19 C.J p 994 note 73. 

Statutory remedy inadequate 

Where remedy at law for re¬ 
moval of fences across private way 
to cemetery would not give ade¬ 
quate relief for continued plowing 
and cultivation of roadway, relief 
therefiom could be obtained in 
equity —Phinizy v. Gardner, 125 S.B. 
195, 159 Ga 136. 

44. Ga —Harris v. Evans, 67 S K, 
880, 134 Ga. 161. 

not irreparable 

Where a lot, belonging to owners, 
who had an easement in a proposed 
street when opened, and a right, be¬ 
fore the opening of the proposed 
street, to a way needful to furnish 
them convenient access from a pub¬ 
lic highway, was within one hundred 
and eighty feet of a road and eight 
hundred and eighty feet of a street, 
lot owners will not suffer irrepara- 
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versy as to the facts necessary to be proved to en¬ 
title plaintiff to an injunction, both parties will be 
restrained from interfering with the easement un¬ 
til a trial can be had^*'’ and that, where there were 
frequent disputes between the owners of the dom¬ 
inant and servient estates, an injunction should be 
granted restraining each from interfering with the 
improvement of the way by the other Relief 
by injunction will not be granted where there is an 
adequate remedy at law;^'^ where the right to the 
easement is doubtful,^® pending an action at law to 
establish the right unless the mischief threatened 
or impending is likely to be ruinous or irrepara¬ 
ble where the injury complained of is not an 
actual or threatened obstruction to the right of pas¬ 
sage,*''*^ or does not materially interfere with the 
way;^^ where the way has been completely closed 
for more than the prescriptive period, during which 
time it has been in the uninterrupted control of de¬ 
fendant, and plaintiff has allowed defendant to make 


valuable improvements which obstructed the way 
without making any objection thereto, where an 
injunction, if granted, would work more mischief 
and greater injury than the wrong w'hich the court 
is asked to redress or where the acts complained 
of were committed by a third person not under the 
control of the owner of the servient tenement. 
So, uhere a claim to an easement of right of way 
across defendant’s land is based on deeds, a decree 
restraining defendant from erecting gates across 
the right of way is erroneous where the evidence 
shows approximately equal inconveniences to the 
parties.^^ The owner of a right of way, to restrain 
a similar use of the way by others, must show that 
the owmer of the fee intended the first grant to 
plaintiff to be exclusive, or that such owner subse¬ 
quently bound the fee by a restrictive covenant 
against the extension of the use of the way to oth¬ 
ers Equity wull not enjoin the obstruction of a 
way which does not affect complainant’s legal 


bit- loss bv adjoining owner main¬ 
taining: ri fence across the pi'oposed 
street —T’owdowski v Mohawk Clolf 
<^lub 198 NTS :J0. 204 App Di\ 200 
l♦*verslnff 195 N Y S. 788, 119 Miso 
I'P) 

45. NO—Seaboard Air Line R Co 
V. Ohve, 55 S E, 263, 3 42 NC 
257. 

Io\va--Bina v 131118, 2,39 N W. 
hS. 213 Iowa 432. 78 A L H 1216 

47. Oa —Braswell v Clark, *180 S. 
E 486. 1X0 Ca 727 

Pn —W.tnarnaker v. Schuylkill River, 
et( R Co, 90 A. 561. 244 Pa. 
211 

Removal of obstrvctioxi 

In suit to enjoin proposed building 
of fi*nce upon alleged private way 
wht re evidence showed that fence 
had been completed belore defend- 
.iiit was served with petition or had 
knowledge of restraining older, court 
properly refused interlocutory in¬ 
junction. plaintiff's remedy being ac¬ 
tion at law' for removal of fence — 
Braswell v. Clark. 180 S.E. 486, 180 
Oa 727. 

48. Kan —Ferguson v. Ferguson, 
189 P 025, 106 Kan 823. 

Md —Gulick V Fisher, 48 A. 375, 
92 Md 35.3. 

19 C J p 995 note 76. 

Title involved 

Where a suit m equity for an in¬ 
junction to re.strain the obstruction 
of a way is in its c.ssence an action 
to try title to the easement and to 
ejeet the respondent, it cannot be 
sustained as a proceeding in eiiuitv, 
and It Is the duty of the court sua 
sponte to recognize the lack of juris¬ 
diction and give it effect—^Waal v 
Sakagi. 27 Hawaii 609, petition de¬ 
nied 27 Hawaii 636. 


Way of necessity 

Landowneis could not enjoin park 
commissioners from errcting fence 
along park boundary line because of 
light of way of necessity, when 
property ownots had means of in¬ 
gress and egress outside of paik. 
and, if necessity existed, right of wav 
created by operation of law would 
have been over icniaining land of 
landowners’ giantors—Rogelmair v 
City of Los Angeb-s, 29 1* 2d 8X0, 137 
CalApp 123. 

49. Md —Berne I v Sappmgton, 62 
A. 365, 102 Md 185 

50. La—Nugent v .lordon, 1 La 
App 4 53 

Ohio—Gibbons v Ebding 71 NE 
720, 70 t)hio St J98, 101 Am S K 
900. 

19 C J. p 995 note 78. 

TTnoconpied lots 

I’urchaser of lots conveyed with 
reference to recoided map showing 
many streets, befoie building c>n 
lots, could not enjoin obstruction of 
streets by another grantee —Sea¬ 
mans V Gulf Rt filling Co , 260 N Y S 
X76, 237 AppDiv 202, amended 263 
N.Y.S 333, 239 App Div 784, affirmed 
191 N E 500, 204 N Y 433 j 

51. NM—Dyer v. Compere, 73 P 
2d 1350, 41 NM 716. 

Pa—O’Reilly v Clinton Block Coal 
Co. 109 A. 609, 266 Pa 198 
19 C.J. p 995 note 79. 

Temporary obstraction 

Chancellor, finding that obstruction 
of passway was only temporary, and 
that no Intention existed to interfere 
therewith in future, properly dis¬ 
solved temporary injunction and dis¬ 
missed petition.—Wunderlich v. 
Scott. 46 S.W 2d 753, 242 Ky. 481. 
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Slight uBisLtentiOBal encroachment 

on right of way easement occasioned 
by ««i‘rvient owner’s plowing of ad¬ 
joining lands was insufficient to au¬ 
thorize restraint, being temporary 
only although such minor encroach¬ 
ments, if persisted in, could become 
the basis of injunctive relief—D>er 
V Compere, 73 P 2d 1356, 41 N M 
716 

A limitation of the mle is that 
an owmer of an easement of way may 
enjoin a trespass thereon by one not 
entitled to the use of the easement, 
although such use is not materially 
iniuaiied—Schmoele v Betz, 01 A. 
523. 212 Pci .32, 108 Am S R 845 
Reservation of use by grantor 

AVhere deed granting easement to 
plank road stated that grantors and 
tbeir .assigns should have right to 
rcMsonably enjoy right of wu> tor 
all purposes not inconsistent with 
use by grantee and thereafter gran¬ 
tors conveyed right reserved to an¬ 
other. such other could not be en¬ 
joined from using that part of plank 
road which crossed over tract con¬ 
vened by deed, where such uso did 
not interfere with use of gi.intee — 
Genlner \ Kern, Or., 10.1 1’2d 721 

52. Md—Bernci v Sappmgton, 62 
A 365, 102 Md. 185 

53. Pa.—Smith v. Rowland, 90 A 
183, 243 Pa. 306. 

RI—Bentley v Root, 32 A 91X 
19 R I 205 
19 CJ. p 995 note 81 

54. R I —Abney v Twombley. 97 A. 
806, 39 HI 304. 

55. Tenn—Foshoe v. Bngrnan 129 
SW2d 207, 174 Tenn 564 

56. N.J—Imbriaco v. Engel, 163 A. 
667, 112 N.J Bq 253. 
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rights, but only serves to prevent a wrongful use 
of the way by him.^^ 

Temporary injunction. Cases in which the right 
to a temporary injunction to restrain the obstruction 
of a right of way has been adjudicated are referred 
to in the notes.®* 

(d) Suit to Protect Light and Air 

Injunction will lie for obstruction of an easement of 
light and air materially impairing the plaintiff’s enjoy¬ 
ment of his premises. 

Equity will enjoin any obstruction of an easement 
of light and air which will materially impair com¬ 
plainant’s enjoyment of his property,®* and this 
rule has been held applicable to an easement creat¬ 
ed by covenant.®* A nuisance of this character is 
a continuing one, for which the remedy at law 
can only be a succession of suits for damages, 
which would not aflford adequate redress.®^ The 
fact that compensation can be made in damages fur¬ 


nishes no ground to deny an injunction, such right 
being property of which the owner cannot be de¬ 
prived by private persons, even on just compensa¬ 
tion made.®2 Nevertheless a suit for an injunction 
may not be maintained in every case in which an 
action at law for damages would he.®* In order 
to give plaintiff a right of action for the obstruc¬ 
tion of light and air, there must be some material 
interference with his rights, actual or threatened, 
which will make the premises materially less avail¬ 
able for beneficial use,®^ although it has been held 
that the fact that plaintiff will suffer no damage 
from the interference will not affect his right to an 
injunction.®® 

(c) Suit to Protect Drain or Pipe Line 

Injunction will lie to prevent Interference with an 
easement for a dram or pipe line. 

Injunctive relief may be had for interference 
with easement for drain®® or such relief may be harl 


67. Ky—Perkins v. Jones, 284 S 

W. 1031, 216 Ky 189. 

58. Properly granted 

(1) Temporary order enjoining 
tenant from closing way leading 
from adjacent owner's land over 
tenant's rented land to highway was 
not error, where landlord was will¬ 
ing to keep way open, only loss to 
tenant would be crop raised on soil 
covered by way, and closing of way 
would require adjacent owner to 
cross neighbors’ lands.—Logue v 
Perry, Tex Civ.App., 67 S W 2d 1047, 
error dismissed. 

(2) Granting of temporary in¬ 
junction to restrain olistruction of 
road leading to quarry of plaintiiT 
claiming easement was held not 
abuse of discretion.—North v. Atlas 
Liime Co., Tex Civ App., 2 S.AV 2d 
956. 

(3) In suit to enjoin a threatened 
closing as a continuing nuisance of 
a private roadway running from 
plaintiff’s land over property lying 
between plaintiff s land and street, 
granting interloc utory injunction 
was not abuse of discretion vrherc 
grantor conveyed property to plain¬ 
tiff without means of ingress or 
egress except over property letained 
by grantor which was .subsequentl> 
conveyed to defendants at time 
when there was a well-deflned vis¬ 
ible roadway crossing land conveyed 
to defendants from the home of the 
plaintiff—Calhoun v. Ozburn, 198 S 
E. 706, 186 Ga. 569. 

Xmproporly granted 

(1) Temporary injunction fo? 
plaintiff is not authorized in atlioi)«s 
to acquire private way of nece*^‘,ity 
—Hansen v. Runkel, 32 P 2d JOI 
177 Wash 384 

(2) Where mortgagors alone gave 


easement of way over certain lots, i 
mortgage on which was subsequent- j 
ly foreclosed and lots were pur¬ 
chased by mortgagees after detiee 
that parties claiming easement had 
no interest in mortgaged lots, aw.ird 
of temporary injunction restiainmg 
obstruction of way to liquidator of 
party to foreclosure proceeding in 
action where Implied easement was 
claimed was error.—Hansen v. Run¬ 
kel, supra. 

59- Md —Lane v. Flautt, 6 A 2d 

228. 176 Md 620. 

RI—Wall V Kisenstadt, 154 A 651. 

51 Ki ano 

19 C J p 995 note 83. 

Remedy by injunction and not 
ejectment is proper, where ainitting 
owner’s easements of light, air, and 
view have been invaded b> con¬ 
struction of an overhead structure 
ov'er the portion of alley in which 
such abutter is the fee owner—Ste- 
jenka v. National Beverage Co, 230 
IlLApp 27 

aCaliciooB obstrnction of light 

naturally reaching premises of ad¬ 
joining proprietor may be restrained, 
even though caused by struc ture«^ 
erected on defendant’s land—Has- 
'-elbring v Koepke, 248 N W 869, 
263 Mich 466, 93 ALR 1170 
Establishment of easement at law 

Complainant was entitled to a 
temporary restraining order in a 
suit to enjoin the construction of a 
w all on an adjoining lot on the 
ground of Its interference with the 
light and air received by complain¬ 
ants’ building, the affidavits show¬ 
ing the easement claimed, althcvgh 
disputed, and the court having right 
lo grant relief without requiring 
1 the right to be established by action 
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at law —Navatier v. A. G. Const 
Co, N JCh, 115 A. 72. 

©Ik Mass —Brown v O’Brien, 47 N 
E 19.*?, J68 Mass 484 
N.Y.—Lattirncr \ Livermore, 72 K 
Y. 174 

61. Md—Tow'nsend v. Epstein, 4** 
A 029, 93 Md 537, 86 Am S R 
441. 52 LRA 409 

62. NJ—liloom V. Koch, 50 A 521. 
03 N.J Eq 10 

19 C J p 905 note 85. 

63. ]>el —Clawson v. Primrose, 4 
DtlCh 64 3 

19 CJ p 90.5 note 86 

64. Md—Main Citv’ of Hagei.v- 
lown, 104 A 410. 132 Md 336 

Mich—Grinnell Bros v Brown, 171 
XW 390 205 Mich. 134 

10 C .T p 995 note 87 

Assuming that doctrine of ancient 
lights prevails in Eelaware, Injunc¬ 
tion will issue to protect right only 
when privation of light and air by 
pr(>po.sed erections will render oc¬ 
cupation of dwelling house uncom- 
foitable, or exercise of business ma¬ 
terially less benetlcial —Bringhurst 
V O’Donnell. 124 A. 795, 14 Del Ch. 
225 

65. N.Y.—Bauer v Schwartz, 208 
N Y S 607. 122 Misc 630, affirmed 
204 NYS. 893, 209 App Div 827, 
and 206 NYS 883, 211 App Div. 
810. 

66. N J —Hess v. Kenney, 61 A. 
464, 69 N.J.Eq 138 

NY.—Root V. Conkling, 177 N.Y.S. 

610. 108 Misc. 234 
Temporary iajnaotion 

Where the grantor of both plain¬ 
tiff and defendant, after erecting 
the house on the premises conveyed 
to plaintiff, equipped it with modern 
toilet conveniences, which were con- 
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for interference with easement for pipe line.®*^ So, 
where complainant owned the right to maintain a 
tile draiii through defendants' property and thence 
across complainant's property and into the street 
'.ewer, complainant was entitled to an injunction to 
restrain defendants from connecting his dram there¬ 
with in such a manner as to create an obstruction in 
the pipe and prevent the sewage from complainant’s 
premises from being carried off freely.®® 

(f) Mandatory Injunction 

A mandatory injunction will issue In a proper case 
to protect an easement, by requiring defendant to repair 
an injury already done or remove structures already 
erected. 

In a proper case a court of equity will award a 
mandatory injunction for the protection and preser¬ 
vation of an easement.®^ Equity will not only en¬ 
join a threatened interference but will in a proper 
case require defendant to repair an injury already 
done,^® or to remove an obstruction already erected 


and restore things to their former condition."^^ So, 
where an adjoining building is wrongfully injured 
by the tearing away or altering of a part constitut¬ 
ing an easement on the wrongdoer's premises, the 
wrongdoer may be required to repair the injury by 
placing the building in the condition in which it was 
prior to his wrongful act. "^2 Mandatory injunctions 
have been awarded directing that a closed or ob¬ 
structed way be cleared and opened for the use of 
the owner ,‘'2 for the removal of structures which 
materially obstruct an easement of light for the 
restoration of a broken sewer connection for 
the restoration of an outbuilding in which plaintiff 
had a common easement with defendant to the place 
where it formerly stood or for the removal of 
a levee across a drain.Nevertheless, it is not 
every case of a permanent obstruction that will call 
for such relief. Each case must be decided upon its 
own circumstances and it rests in the sound discre¬ 
tion of the court whether a mandatory injunction 
shall issue.*^® To authorize equitable relief the right 


ivoctod with a sewer by a drain over 
the premises, and later conveyed to 
defendant, it was improper for de¬ 
fendant to sever plaintUf’s connec¬ 
tion with the sewer, defendant's 
property being- .suloect to e«is< ment, 
and a temporary injunction, lestrain- 
ing defendant from interference, will 
bo granted pending hearing on the 
merit.s—Koot v. Conkling, 177 N.Y. 
S. 610, lOS Misc 284 

67. Ohio —Indu'.tnal Gas Co. v 
Jones, 24 N E 2d 830, 62 Ohio App. 
6r>3. 

Vatnre of interference 

A gas eompany having an ease¬ 
ment across farm land for trans¬ 
mission of natural gas by pipe line 
could enjoin one who subsequently 
a< quired the right to remove coal 
fro^n the land, from dumping on the 
pipe line waste containing chemicals 
Injurious to the pipe, and could re¬ 
quire the removal of the waste al¬ 
ready deposited on tiie pipe line and 
a tipple eonstrueted thereover—In¬ 
dustrial (Jas Co. V. Jones, supra. 

OB. N J — Hess V Kenney, 61 A. 
464, 69 NJ Eq 138 

69. Cal —Cl€>ugh v W. H Healy 
Co, 200 P .178, 379, 53 Cal App 
397, citing Corpus Juris. 

Ill.—Gerstley v. Globe Wernicke 
Co. 172 Nb: 829, 340 Ill. 270. 

Md—Fleisthmann v. Hearn, 118 A 
847, 141 Md 463. 

Mo —Robins v Wright, 63 S W 2d 
1046, 331 Mo 377. 

19 C J p 996 note 97 

In G-eorgla it has been held that, 
where in an equitable petition the 
sole prayer for injunction was that 
defendant should be enjoined from 
maintaining an obstruction across a 


private light of W'ay, which obstruc¬ 
tion consisted in a fence completed 
before the filing of the petitmn, it 
was erroneous to grant an inter¬ 
locutory injunction mandatory in its 
charat ter, and amounting to a di¬ 
rection to defendant to remove the 
fence—Smith v Pailier. 108 SE 
515, 152 Ga 100—Simmons v. Lind- 
.say, 88 SE 190, 144 Ga. 845. 

7a Cal —Clough V W. H Healy 
Co, 200 P 378, 370. 53 Cal App 
307, citing Corpus Juris. 

1 9 C J p 99f, notf 08. 

71. Ark—Ml (Jill V. Miller, 288 SW 
932, 172 Aik 300 

Cal —Clough V AV. H Healy Co, 
200 P. 378, 379, 53 Cal App 397, 
citing Corpus Juris. 

Ill—Gerstley v Globe Wernicke 
Co, 172 ISTK 829. 340 Ill. 270— 
Gulick V Hamilton, 122 N.E. 537, 
2S7 Ill 387. 

Mass—Gray v Howell, 198 N.E. 516, 
292 Mass. 400. 

Mo —Robins v. Wright, 63 S W 2d 
1046, 331 Mo 377. 

Neb —^Williams v. Lantz, 242 N.W. 
269. 123 Neb 67. aflirmed 244 N.W. 
400. 123 Neb 790 

Ohio—Industrial Gas Co. v. Jones, 
24 NE2d 830, 62 Ohio App. 653. 
19 C J p 996 note 99. 

N'otice of claim of encroachment 
Defendant, by adopting construc¬ 
tion of its pred* cessor in plaintiff s 
land for engine and boiler room, and 
using It In connection with its ad¬ 
joining land, after notice of plain¬ 
tiff’s claim of encroachment, can¬ 
not object to decree requiring it to 
remove encroaching portion, fill ex¬ 
cavation to level of surrounding 
passageway, and restore land to 
former condition —Boston Sc A. R. 
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Co V Terminal Realty Corporation, 
147 NE 556, 252 Mass 165 
Bxtent of mandate 

In action to enjoin interferent e 
with plainlilT's use of strip of land 
designated in plaintiff's deed as 
proposed street exten.sion. by which 
property was bounded which was 
sui)sequtritlv (onveved to defend¬ 
ants, plaintiff was entitled to man¬ 
date for restoiation of proposed 
street extension to condition as of 
date of Its acquisition b> defend¬ 
ants only in so far as incident to 
injunction pra.ved for against inter¬ 
ference with plaintiff's u.se of strip, 
hut not affecting part of strip trans¬ 
ferred to city as street, plaintiff’s 
remedy for obstruction of use of 
strip by transfer thereof as street 
being confined to recovery of dam¬ 
ages therefor—Buckley v. Maxson 
181 A 922, 120 Conn. 511 

72. Ky—Henry v. Koch, 80 Ky. 391, 
44 Am R 484, 4 Ky.L 282 

73. Ill —Gerstley v. Globe Wernic¬ 
ke Co. 172 NE 829. 340 Ill. 270 

Mass —Town of Brookline v Lor- 
ing, 118 NE. 981, 229 Mass 48.5 
Mo—Robins v. Wiight, 53 S W 2d 
104b. 331 Mo 377. 

Tex —Sheppard v. City and Cuuntv 
of Dallas Levee Improvement 
Difet., Civ App. 112 S W 2d 253 
19 C J. p 996 note 1 

74. Md.—Townsend v. Epstein, 49 
A. 629, 93 Md 537 

75. Pa.—Dzmura v G>urik, 41 Pa 
Super 398 

76. Pa—Piro v. Shipley, bO A 325. 
211 Pa 36 

77. La—State v. Duffel, 6 So. 512, 
41 La.Ann 516. 

78. Cal.—Clough V. W. H Healy 
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must be clear.^® In a suit to enjoin the obstruction 
of an easement of way, mandatory relief requiring 
defendant to replace a fence as originally built was 
projierly refused, there being nothing to show that 
the fence was necessary to the proper enjoyment of 
the easement.*® A mandatory injunction will of 
course be denied where damages will constitute an 


adequate remedy;*^ where the obstruction does not 
constitute a material interference with the rights 
of the owner of the easement or where the dam¬ 
ages sustained are merely nominal and especially 
w^here complainant had notice of the proposed ob¬ 
struction and made no protest during the completion 
theret)f,*4 or has been guilty of inexcusable laches, 


Co. 200 P 378, ^7‘) 53 Cal App 

.397, citing- Corpns Juris. 

Mass—Cray v Howell, 198 NE 
53 6. 292 Mass. 400 
19 C J p 997 note 6 
Mandatory injunction held properly 
denied 

Cal—Clough V W. H Healy Co. 

200 P 378, 53 Cal App. 397. 
Equities between parties 

(1) Whether the owner of a dom¬ 
inant < stale was entitled to an in¬ 
junction compelling the remo\al of 
a building alleged to encroach on 
easement depended on the equities 
between the parties—Waterbury 
Trust Co V G Li D Really Co, 199 
A 106, 124 Conn 191. 

(2) Whore defendants made their 
investment in building which al¬ 
legedly interfered with plaintiff's en¬ 
joyment of an easement in absolute 
good faith and had no at tual knowl¬ 
edge of any claim of plaintiff to any 
rights In the land at the time de¬ 
fendants acquired their mortgages 
and plaintiffs failed to show an> in¬ 
terference with light or air by the 
erection of the building and had am¬ 
ple means of access to their prop¬ 
erly, trial court could have based its 
refusal to grant injunttion rt strain¬ 
ing defendants from intertering with 
plaintiffs enjo>ment of its easemi nt 
on the compiralive equit’<*s of the 
parties—Waterbury Tiust Co. v G 
L H Realty Co, supra 

79. Ark—IJridwcll v. Arkan'-'is 
Power & Right Co, 8.5 S W.2d 712. 
191 Ark 2J7 

Cal—Clough V AV. H. H« ab Co. 
200 P 378, 379. 53 Cal App 397, 
cuing Corpns Juris. 

Md—Flcisthmann v. Hearn, 118 A 
847, 141 Md 463. 

Puerto Rico—Giervolini v. Rodri¬ 
guez. 23 Puerto Rico 808 

Construction of grant 

(!) Under grantor's covenant 
that passw^ay over land retained 
should remain open as “now laid olf 
and established.” and under evidence 
that gates on pass way were ert t ted 
by servient owners prior to acqui.si- 
tion by covenantee or his hen s of 
any easement right under co\cn.ant 
or through public or private pre¬ 
scriptive right, and that gate.s had 
been continuously maintained, huts 
of covenantee were not entitled to 
mandatory injunction for removal of 
gates erected at approxlmateb 
same places by purchasers from 


covenantor and others—Rupp v' 
Hukman. 112 S W 2d 1023. 271 Ky 
708 

(2) An easement of w'av in a 
deed to the northerly p.art of a tract 
over owner's land south of deeded 
p.art to a highway did not apply to 
the entire area remaining but onb 
included an area which rcasonabb 
solved the purpo.se of aci css by a 
conv'^cnient course for w’^hlch the 
easement was granted, and henc< 
owmei of the dominant estate was 
not entitled to compel the remov'al 
of a building on the southerly part 
of remaining tract which did not 
interfere wuth right of access—Wa¬ 
terbury Trust Co V. G. R L> Rcalt> 
Co. 199 A. 106. 124 Conn 19J 
Adverse use 

Where landowner erected fence 
closing a W'ay w^hich public had 
used across his unin<lo«.ed land for 
some twenty yeais company w’hich 
had used way to reach its kc plant 
was not entitled to mandatorj in¬ 
junction opening road for public 
usf, since there was no presump¬ 
tion that sii<h use had been .adverse 
under a claim of right, Iht naturt 
of such use being a question of fact 
—Rndwell v. Arkans,as Power & 
Right Co., 85 SW2d 712. 191 Ark 
227. 

80. Tex —Gillett v A’^an Horne, 
Civ'App, 36 S W 2d 305, error dis¬ 
missed 

81. Md—Klelschmann v. Hearn, 318 

A 84 7, 849, 141 Md. 463, citing 

Corpus Juris. 

3 9 0,1 p 997 note 8. 

82. Cal —^Clough V W, H Healy 
Co . 200 P 378, 379, 53 Cal App 
397, citing Corpus Juris. 

Md —Fleischm.inn v Hearn, 318 A 
847. 849, 141 Md 463, citing Cor¬ 
pus Juris. 

Mass —C!Jhen Shue v New England 
Telephone & Tilegraph Co. 164 
N li: 483. 265 Mass 571. 

N .1—Scuorzo V Intantino, 146 A 
326. 104 N J Eq 520 
W Va—Deitz v Johnson. 6 S E 2d 
231. 

19 C J. p 997 note 9. 

Mandatory injunction held properly 
denied 

(1) Rot owners were not entitled 
to mandatory injunction requiring 
owner of lots on opposite side of 
.ibuttlng way to remove parts of 
foundation extending into subsoil 
where plaintiff’s right of passage 
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was not encroached upon —Chen 
Shue v. New England Telephone & 
Telegraph Co.. 164 N E 483, 265 

Mass 571. 

(2) Where land has been laid out 
in lots, streets, and alleys, and a 
plat thercjof has been rt'corded, and 
lots have been sold by reference 
thereto, and afterwards, without 
dedication to public use and aecept- 
ance thereof by public* aulhorltj-, 
original ^lan as to subdivision was 
abandoned, and owner of certain lots 
therein conscilidated them and in¬ 
closed streets and alleys bordering 
on them, court would not by manda¬ 
tory injunction compel removal of 
obstructions to such streets and al¬ 
leys created by the inclosure, in ab¬ 
sence of interference with full use 
and enjo> ment of lots purchased by 
others and located in sue h subdivi¬ 
sion —Deitz V. Johnson, W.Va., 6 S 
E 2d 233. 

(3) Where a proposed town has 
been platted and lots sold with ref¬ 
erence to the plat, but before open¬ 
ing of streets or alleys plan for 
town fail.s, and for nearly thirty 
years the land Is fenced and used 
for farming purposes, the owner of 
lots, while scheme for low*n remains 
dormant, may not by mandatory in¬ 
junction compel removal of fencing 
not interfering with reasonable ac¬ 
cess to his propel ty—Mason v 
AAall, 123 JSE 457, 96 W.A’^a. 461 

83. Cal —Clougii v. W. H Healy 
Co, 200 r. 378, 379, 53 Cal App 
.397. citing Corpus Juris. 

Md—Flcischmann v. Hearn, 118 A 
847, 849, 141 Md. 463. citing Cor¬ 
pus Juris. 

N Y —Andrews v. Cohen, 148 N y 
S 1028, 163 App Div 680, modified 
on other grounds 116 N E 862. 
221 N Y 148 

84. Md—Fleischmann v. Hearn, 118 

A 847, 849, 141 Md. 463, citing 

Corpus Juris—Townsend v. Ep¬ 
stein. 49 A. 629, 93 Md 637 

N.Y —Andrews v. Cohen, 148 NTS 
1028, 163 App Div. 580, modified 

on other grounds 116 N E 862, 
221 NY 148. 

Acquiescence In erection of building 

Irrespective of whether the ow'iic r 
of a dominant estate which had 
been otilained by foreclosure, suing 
for mandatory Injunction to compt 1 
removal of a building alleged to in¬ 
terfere with easement, had the right 
or duty to enjoin the erection of the 
building while he was only a mort- 
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as discussed infra § 108; where defendant was will¬ 
ing to have a decree entered under which he would 
complete the improvement in such a way as not 
only to remove the slight inconvenience caused by 
the obstruction, but also to make the condition of 
the way better and more satisfactory than it had 
previously been;*5 or where a special remedy at 
law is provided by statute.*® The court should con¬ 
sider the relative expense and inconvenience which 
It would occasion to the parties,in other words, 
the “balance of injury,”** and should refuse to 
grant the injunction wherever it would operate in¬ 
equitably and oppressively.** On the other hand, it 
has been said that, generally, comparative injury 
in granting or withholding an injunction to compel 
the removal of an obstruction to an easement is im¬ 
material.** It has been held that a mandatory in¬ 
junction will be denied and plaintiff left to his rem¬ 
edy at law where the expense of removing the ob¬ 
struction is greatly disproportionate to the benefit 
to be derived by the owner of the easement, and 
where in addition thereto a merely technical right 
has been violated resulting in no actual damage ,*i 
where the removal would bring no actual advantage 


to the owner of the easement,*^ or where the public 
service requires the structures to stand ;** but where 
an encroachment was neither slight nor unintention¬ 
al,*'* or where defendant had knowledge of plain¬ 
tiff’s right before he encroached upon it,*® the re¬ 
moval of the obstruction will be ordered notwith¬ 
standing the expense, plaintiff not being limited to 
damages for the trespass.*® The “clean hands" 
doctrine applies, and it has been held that one whf) 
constructs a curb encroaching on a common drive¬ 
way is not entitled to a mandatory injunction re¬ 
quiring the coowner of the easement to remove a 
w'all encroaching to a less extent on the opposite 
side of the way.**^ 

(2) Action by Owner of Servient Estate 

Generally the owner of the servient estate will be 
given equitable relief where the owner of the easement 
makes an unauthorized or excessive use thereof. 

While there is authority apparently to the con¬ 
trary,** It is generally held that a user in excess of. 
or different from, that to w'hich the owner of the 
dominant tenement has acquired a right may be en¬ 
joined,** in the absence of estoppel or acquies- 


fjapf'o acQuicsconoo in erection of 
buildini; niav be considered in de¬ 
termining: compaialive equities, be¬ 
tween the parties—Waterbury Trust 
Co V G L D Realty Co., 199 A 
106. 124 Conn 191 

85. Pa—Hill V. Ilittel. 64 Pa Su¬ 
per. 317 

86l Ga—Simmons v. Lindsa>, Si* 
SE 199. 144 G 1 845. 

Pa—Wanamakt r v Schuylkill Riv¬ 
er, etc, U Co, 90 A 561, 244 Pa. 
214 

87. Cal —Clouffli V W. H Healy 
Co, 200 P. 378. 379, 63 Cal App 
.397. citing: Corpus Juris. 

Md —Fleischmann v. Hearn, 118 A 
847. 819. 141 Md. 463, citing Cor¬ 
pus Juris. 

Pa—Kern v. Greenswcip, 190 A. 182, 
125 Pa Super 430. 

19 C J. p 997 note 15. 

68 . Md—FTeischmann v. Hearn, 118 
A 847, 849. 141 Md 463, citing 
Corpus Juris. 

NY—Andrews v Cohen, 148 NY 
S 1028, 163 App Hiv 580. modified 
on other grounds 116 NE 862, 
221 NY 148. 

89. Aid —Fleischmann v Hearn, 118 
A. 847, 849, 141 Md. 463, citing 

Corpus Juris. 

Mass —Gray v. Howell, 198 N E 
5i6. 292 Mass 400. 

Mich—McMorran Milling Co v 
Pere Marquette Ry. Co., 178 N W. 
274, 210 Alich. 381. 

Wis—Ogden v. Straus Bldg Coi- 
poration, 202 N.W. 34. 187 Wis 
232 

19 C J p 997 note 17. 


Offer of another way 

Where defendant landowmer of¬ 
fered adjoining landowner possess¬ 
ing right of way over defendant’s 
land a way in nearly same location 
and fully as convenient as that 
whuh strut legal rights gave plain- 
tilf and offered way was subnlan- 
tially same way w'hieh plaintiff and 
predecessors had used for many 
years in belief it was true way, 
plaintiff was not entitled to manda¬ 
tory injunction requiring defendant 
to remove portions of house and 
garage encroaching on strict legal 
right of way—Gray v. Howell, 198 
NE 516, 292 Alass 400. 

90. r<i—Mulville V Cooper, 93 Pa 
Super 139. 

91. Cal—Clough V W H Healy 

Co., 200 P. 378. 379, 53 Cal App 
397. citing Corpus Juris. 

Md —Fleischmann v Hearn, 118 A 
847, 849. 141 Md 463, citing Cor¬ 
pus Juris. 

ATas.s,—Kendall ^ Hardy, 94 N E 
254, 208 Mass 20 

Pa.—Kern v Greensweig, 190 A 182, 
125 Pa Super 4.30 

92. Cal —Clough v W. H Healy 

Co, 200 P 37S. 379, .53 Cal App 
397, citing Corpus Juris. 

19 C J p 997 note 20 

93. Ky.—Bell v Houisville Water 

Co . 96 S W 572. 29 Ky L 866 

Water maius owned by munici¬ 
pality —Bell V. LiOUisville Water 
Co , supra. 

94. Ill —-Gerstley v. Globe Wernic¬ 
ke Co, 172 NE. 829, 340 Ill. 270 
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95. Mich—Hongton v Sfedman, 148 
NW 738, 182 Mich 40.5 

RI —I>el Giudice v Shanley, 139 
A .311 

96. R I —Del Giudiee v Shanle\, 
supia. 

97. N J —Scuoriso v. Infantino, 146 
A tJC, 104 N J Eq 620 

98. Wash —Berryman v East Hoq- 
uium Boom etc., Co., 124 P 130, 
68 Wash 657 

Damages caused by negligent use 

of nn ea‘*emcnl at quired by pre- 
st nption are recoverable in an ac¬ 
tion for that purpose*, but injunction 
will not issue to restrain the use of 
the ea.sement—Berryman v. East 
Tloquiarn Boom, etc., Co. supra. 

99. low.a—Bina v. Bina, 239 NW 
b\ 213 Iowa 432. 78 A.L R 1216 

Alass —Crullen v. Edison Electrh 
Illuminating Co of Boston, 149 
NE 665 354 Mass 93 
N .1 —Hidgerwood Estates v Public 
Service Eh*ctrie & Gas Co. 167 
A 197. 113 N..1 Eq 40t—Man \ 
Voikroth. 121 A. 699, 94 N J Bij 
511 

Tex —Gulf Sulphur Co v Ryman 
Civ App, 221 S.W 310 
Va —Robertson v Bi rtha Mineral 
Co, 104 SE. 832, 128 Va 93 
W.Va—Shock v Holt L,iiml»er Co, 
148 SE. 73. 74. 107 W Va 259. 
quoting Corpus Juris. 

Wis—Florshcim v Reinberger, 179 
N W. 793. 173 Wis 150 
19 C J p 990 note 6 
Maintaining electric light poles 
As right of passage in private 
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cence,i especially where the excessive user is con¬ 
tinuous and repeated under a claim of ownership.2 
The defenses of acquiescence and estoppel do not 
defeat the jurisdiction of equity to restrict the use 
of an easement over complainants* land, since those 
are equitable defenses.^ An action in equity will 
lie to restrain the maintenance of an easement when 
such maintenance is continuous, and an action at 
law will be inadequate ^ So injunction will lie to 
restrain a person from crossing plaintiff’s land who 
has npt acquired a right of way over such land by 
grant, condemnation, or prescription.® It has been 
held that where the use of an easement creates an 
additional, but inconsequential, burden on the servi¬ 
ent estate, the granting of injunctive relief rests in 
the discretion of the courtthat, where the owner 
of an casement of way has a right to erect a pri¬ 
vate telephone line thereon, the owner of the servi¬ 
ent estate could not enjoin a telephone company 


from erecting the line;^ and that a temporary in¬ 
junction by the owner of the servient estate re¬ 
straining the owner of an easement for pipe lines 
from entering plaintiff’s land to repair the line, ex¬ 
cept on foot, was erroneously awarded since it prac¬ 
tically prevented any repairs.® 

An authorized and unauthorized use may be so 
intcrminqled as to justify enjoining any use until 
the circumstances have so changed that the author¬ 
ized use may be permitted without affording oiipor- 
tunity for the unauthorized use which it would be 
difficult to discover or prove.® 

Alteration of exercise of casement. It seems that, 
where an actual exercise of an easement for a right 
of way shows that the servient estate suffers un¬ 
necessarily great or irreparable injury, equity may 
in a proper proceeding make such changes in the 
manner of the exercise of the casement as will con- 


way did not bestow on owneis of 
easement ri^-ht to obstruct plain- 
tif^R* title and poaseRsion of land, 
maintenance of electric li^bt pole 
<an be restrained—Crullen v Edi¬ 
son Electric Illuminating Co of 
Boston, 149 NE 665, 2r)4 Mavs 93 
Removing' gates or leaving them 
open 

(1) Where grantee of easement 

has Inadvertently or under mi«?ap- 
prt'hension as to duty left gates 
open contrary to deed owner of 
servient tenement is entitled to in¬ 
junction—Bina V Bina, 219 NW 
68 213 Iowa 432, 78 AER 1216 

(2) Where the record sustains a 
finding that a certain roadway is a 
private one over which defendant 
haw only an easement by necewsity 
defendant will be enjoined from re¬ 
moving, destro\Ing, leaving open, or 
otherwise rendering useless gal«*s 
reasonably maintained thereon b> 
plaint ilT—Florsheim v Rf inberger, 
179 NW 793, 173 Wis 150 

Mandatory Injunction 

Owner of .servient estate was en¬ 
titled to mandatory injunction com¬ 
pelling defendant to remove bulk¬ 
head notwithstanding defendant’s 
acts caused no pecuniary damages 
—Congregation Beth Israel v Hel¬ 
ler, 121 N.E. 400, 231 Mass 527 

Idahility for acts of others 

Where the owners of a hotel on 
the dominant estate had barricaded 
another roadway leading to their 
hotel, had placed signs at the en¬ 
trance to the private road over com¬ 
plainant’s land indicating it was a 
public road to their hotel, had re¬ 
moved complainant’s signs that it 
was a prixate roadway, and had ad¬ 
vised their tenants or guests to use 
the private roadway notwithstand¬ 
ing complainant’s objection, they 


made the acts of their guestin us¬ 
ing Hk road in excess of the right 
tc‘>erv<d. th€ir own. and the decree 
re‘,training ex<e.ssive use w'lll l»e 
inude broad enough to ni<‘et those 
< ire umstances —Man v Vo< kroth, 

IJl A r>99 94 N.lEq 611 

Batermination of extent of use 

Where the right of complainant 
to have the use by defendants of 
an easement over complainant’s 
land whose existence he admit led, 
restricted to a particular use de¬ 
pends upon a construction of a res¬ 
ervation in a deed b> w'^hich the 
easement was created cquil\ has 
jurisdiction to determine the extent 
of the use —Man v Vockroth su¬ 
pra 

1. NJ—Man v Vockroth, supra 

Facts held not to show estoppel 

The fact that the ownc r of the 
.servient estate did not objec t when 
the owner of a dominant est ite hi* 
gan the construction of a hotel on 
the dominant estate does not e.s- 
top the former from complaining 
that the use of an easement for 
access to the hotel was in c xcc ss of 
the right of passage reservc*d, where 
there was no evidence he knew of 
the construction of the hotel, which 
occurred while he was absent from 
his property, and the use of the 
easement for acejess theretc^ wa.s not 
necessary to its operation, since 
there was another existing way by 
which it could be reached —Man v 
Vockroth, supra 

Facts held not to show acqulesoenoe 

The fact that the owner of the 
servient estate subject to an ease¬ 
ment for a passageway for resi¬ 
dential use only, had prevloufly ac¬ 
quiesced in slight excessive use of 
the way by the patients ol a physi¬ 
cian who maintained a sanitarium 
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on the dominant estate, does not de¬ 
feat his right thereafter to r< .strain 
a clear c‘xcessive uMe of the east - 
ment for access to a hotel con¬ 
structed on the premises, since eq- 
uit\ W’lll not encourage litigation 
by requiring the protet lion of rights 
against trivial violation on penaltj 
of forfeiting the rights—Man v 
Vockroth, supra. 

2. NC — Hales v Atlantic Ct»Hst 
Bine 11 Co. 9» SE 11. 172 NC 
104 

3. N 7 —Man v Vockroth, 121 A 
599 94 NJ Eq. r,ll 

4. NY"—Tleyrnan v Biggs, ll9 N 

K 243, 223 NY. 17 8 reversing 1 Ml 
NrS 246 164 App7>iv 4 ;o 

6. Ariz—Campliell v WiPard, 42 
P 2d 403. 45 Ariz 221 

6. W Va —Chafln v Gay Coal A: 
Coke Co. 166 SE 4 7, 109 W Va 
453 

MefusaJ of relief held proper 

Refusal of injunctive relief to 
owner of land leased for coal min¬ 
ing, to re.strain use of lot for tran¬ 
sporting coal, was held not abuse of 
dcscretion—Chatln v. Gay Coal & 
Coke Co , supra 

7. W Va—Davis v. Jeffer.'^on Coun¬ 
ty Telephone Co, 95 E. 1042, 
82 WVa 357 

8. Tex—Gulf Pipe Line Co v Ka- 

derli. Civ App. 299 S W 534— 

Gulf Pipe Line Co v Thomason. 
Civ App, 299 SW 532. 

9. NY—Wilson v Ford, 133 NY 

S. 33, 148 App.Div. 307, reversed 
on other ground.s 102 N.E 614. 209 
NY 186—McCullough v. liroad 
Exch Co, 92 N.Y S. 533. 101 App 
Div. 666, affirmed 77 N.E 1191, 
184 NY 592. 
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serve his estate, and protect the owner of the ease¬ 
ment at the same time.^® 

c. Summary Proceedings 

Summary remedies for interference with easements 
are provided by statute in some Jurisdictions. 

In some jurisdictions statutory summary proceed¬ 
ings are available as a remedy for the interference 
with or obstruction of rights under easements.^^ 

§ 108. -Time to Sue and Laches 

The right to sue for interference with an easement 
may be lost by laches, or by failure to bring the action 
within the statutory period. Mere lapse of time does not 
ipso facto bar relief. 

A party seeking equitable relief against interfer¬ 
ence with an easement must be prompt in doing 
so. Any long delay not satisfactorily explained or 
accounted for will bar his right to such rclief,^^ 
particularly where he is seeking by means of a 
mandatory injunction to compel the removal of a 
valuable structure.^*^ Whether plaintiff was guilty 
of such laches as will bar his right to equitable re¬ 


lief against interference with an easement,or his 
right to a mandatory injunction to compel the re¬ 
moval of buildings or structures completed before 
suit brought or objection made,^® depends on the 
circumstances of the particular case. Merc lapse 
of time in asserting his rights will not defeat plain- 
tiflf^s action, where, during the period of delay, 
there has been nothing in his conduct,^® or any 
change of conditions,^^ which would render the en¬ 
forcement of the right inequitable or unjust to de¬ 
fendant; nor will the action be barred by laches 
where plaintiff had no knowledge of the encroach¬ 
ment complained of.^® 

Statutory limitations. The right to equitable re¬ 
lief against interference with an easement may be 
barred by a statute of limitations.^® 

§ 109. - Parties 

a. In general 

b. Plaintiffs 

c. Defendants 

d. Intervention 


la Cal—Brown v Ratliff. 131 P 
769, 21 Cal App 282 

11. On—.lohn'ion v. Williams, 76 
SK 380 138 a,x 853 

19 CJ p 997 note 22. 

12. Pa—Galley v Wilkinsburfi; 
Real E-Uite & Trust Co, 129 A 
445. 283 Pa 381 

19 C J p 998 note 24 

13. Ill—Caistens v City of Wood 
River, 176 N K. 266, 344 Ill 319 

Md—Fleischmann v Hearn, 118 A 
847. 84*1. 141 Md 46.1. citing Cor¬ 
pus Juris. 

Mass—Giay v Howell, 198 N.E 
516, 292 Mah.s 400. 

19 CJ. p 998 notes 25. 26 

14. Ga—Aspinwall v. Enterprise 
Development Co., 140 S E 67, 165 
Ga 8.3 

Mass—Baton v. Onset Bay Grove 
Ass'n, 1.36 NE 813, 241 Mass 417. 
19 C.J p 998 note 27. 

Suit held not barred by laches 

(1) Generally 

Ga—^AspinA\all v. Enterprise De¬ 
velopment Co., 140 S E 67, 165 
Ga 83. 

Mass—Tourles v. Gtopan, 29 NE 
2d 691. 

(2) An owner of a lot in a vaca¬ 
tion and summer resort did not lose 
her right to enjoin inlLrfertn<c with 
her equitable easement in a park, 
where there w.i.s no material inter¬ 
ference wi^h her rights until about 
the middle of February, 1921, when 
the owner cut trees and prepared 
to build new structures and mo\e 
old ones, and she and her attorney 
promptly objected, and commenced 


suit on March 26, 1921 —Bacon v j 
On«Het Bay Grove Ass’n, 136 NE 
813, 241 Ma.s.s 417. I 

Where the lessee of the buildiugr 
has notified an intending purchaser 
that he will insist on his rights un¬ 
der his lease in case the purchaser 
.shall build, he is not guilty of 
laches by taking no steps to pro¬ 
tect tho.se rights until after the 
purchaser has begun to excavate so 
near the based building as to seri¬ 
ously obstruct the light and air — 
Ware v. Chew. 11 A 746, 43 N J Eq. 
493. 

15- Ill—Gcrstlev v Globe Wernic¬ 
ke Co. 172 NE 829. 340 Ill 270 
Mass—Carter v Sullivan, 183 NE 
343, 281 Mass 217—New York 

Cent R. Co v Ayer, 131 N E 325. 
239 Mass 70. 

Temporary buildings for the pur¬ 
pose of protecting lumber from rain 
and snow are not such valuable 
buildings as will sustain a finding 
of laches against a property owner 
who charges that they obstruct his 
right of way—Dwyer v. Pastuszek, 
29 Del Co , Pa . 244. 

10. Ill —Gerstley v Globe Wernic¬ 
ke Co, 172 NE 829, 340 111 270— 
Yunkes v. Webb, 170 N E 709 
339 Ill. 22. 

Suit brought within statutory pe¬ 
riod to enforce easement in pas¬ 
sageway over adjoining lot was not 
barred where defendants took with 
notice of complainant’s rights, and 
were not prejudiced bjr her failure 
to bring suit at earliei date —Brun- 
otte V. De Witt. 196 NE 489. 360 
111 518. 


17. Mass—Carter v. Sullivan, 18.3 
NE 343, 281 Mass 217 

19 C.J p 998 note 21 [bj. 

18. Mass —Ne^^ York Cent. R Co 
v Ayer, 131 NE 325, 239 Mass 
70 

Facts held not to show knowledge 

Evidence that encroachments er¬ 
ected some years before bv the own¬ 
er of the fee could have been seen 
by the engineer and other officers of 
the railroad company, whn h had a 
common right to the use of the way. 
does not establish knowledge by 
them that the structures encroached 
on the way, which is necessary to 
show laches by the railroad in su¬ 
ing to remove the restrictions.— 
New York Cent K Co v. Ayer, su¬ 
pra. 

19. Ky—Trustees of Calhoun Bap¬ 
tist Churi h of Calhoun v Spicer, 
86 SW2d 318, 260 Ky 562. 

Avoidance of bar 

In action by private landowners 
against adjoining owner for equitable 
relief against the obstruction of a 
passway by prescription allegedly 
created in favor of public, pl.xintiffs 
\vere not entitled to benefit of stat¬ 
ute providing that statutory limita¬ 
tions should not begin to run in re¬ 
spect of actions by town or city for 
recovery of street or alley until trus¬ 
tees or council or corporation htive 
been notified by party in possession 
that possession would be adverse to 
town’s or city’s right or title —Trus¬ 
tees of Calhoun Baptist Church of 
Calhoun v. Spicer, supra. 
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a. In Cteneral 

Persons whose interests might be alTected by the 
decree are necessary parties, but persons wholly without 
interest are neither necessary nor proper parties. A 
purchaser from plaintiff pending a suit to enjoin ob¬ 
struction of a way is not a necessary party thereto. 

As a general rule, all persons who have such an 
interest in the controversy that a decree cannot be 
made without affecting their interests are necessary 
parties to an action to protect an cascment.20 Con¬ 
versely, persons wholly without interest are neither 
neccssary2i nor proper-^ parties. So one who has 
sold all his interest in adjoining lots is not a nec¬ 
essary party to an action to enjoin the obstruction 
of a common driveway.23 

Pendente Hie purchaser. In a suit to enjoin the 
obstruction of a way claimed by plaintiff to be ap¬ 
purtenant to his lands, plaintiff’s grantee pending 
the suit was not a necessary party; as such pur¬ 
chaser he would be bound by any decree that might 
be entered, whether for or against his grantor.^'^ 

b. Plaintiffs 

(1) Who may sue 

(2) Joinder 


(1) Who May Sue 

An action for the protection of an easement may be 
brought by the owner of the land to which it is ap¬ 
purtenant if he IS in possession, and even if he is not 
in possession he may sue where he sustains damage. 
The action may be brought by a lessee, tenant at will, 
cestui que trust, or other person in possession, and an 
agent may sue in the name of his principal; but a per¬ 
son having no legal right to an easement cannot sue. 
A reversioner may bring the action when there is an 
injury to his reversionary interest. 

The owner of the land to which the easement is 
appurtenant if in possession may of course main¬ 
tain an action for disturbance or obstruction of the 
easement,and, even though he is not in posses¬ 
sion, he may maintain an action w'henever he can 
show that he is damaged by the injury complained 
of.“^ It has also been held that where a stipula¬ 
tion for the grant of an easement was entered into 
by plaintiffs and defendant in a former action for 
the benefit of plaintiffs and other persons, such 
other persons were proper parties to a suit to as¬ 
sert and protect the casement.^'^ 

Any one rightfully in possession of the premises 
to which an easement is appurtenant may maintain 
an action for injury to or disturbance thereof 


2a Md—Fox V. Paul, 148 A 809, 
158 Md. 379, 68 A L. R. 520 
Owner of intervening’ land 

Court properly declined to deter¬ 
mine whether respondent had right 
of way over land between her lot and 
premises sought to be registered, 
where intervening owner wras not 
party—Jones v Stevens, 177 N E, 91, 
27b Mass .318. 76 ALR 591 

dominant tenants should be made 
parties in suit by servient tenants 
to enjoin use by lessee of dominant 
tenants of express easement, where 
use IS material to enjoyment of dom¬ 
inant estate —Oreen v. Wheeling In¬ 
dependent Coal Co., 155 S.E. 315, 109 
WVa 446 

21. NY—Bauer v Sehwai tz. 203 N. 
Y S 507. 122 Misc. 630, afllrmod 204 
N Y S 892, 209 App.Div. 827, and 
206 NYS 883, 211 App Div 810. 

WVa—McNeil v. Kennedy, 107 S.E. 
203, 88 WVa 524. 

Contractors engaged in erecting an 
addition to demised premises, being 
agents of lessee, who took subject 
to plaintiff's prior lease, were not 
necessary parties to an action to 
restrain interference with plaintiff’s 
easements of light, air, and access.— 
Bauer v Schwartz, 203 NYS 507, 
122 Misc 630, affirmed 204 NYS. 
893, 209 App.Div. 827, and 206 N Y.S 
883, 211 AppDiv. 810, 

22. W.Va.—McNeil v. Kennedy, 107 
S.E. 203, 88 W.Va. 524. 

23. Mo —Seested v. Applegate, App , 
26 S.W.2d 796. 


24. WVa—Staggers v Hmes, 101 S 
E 768, 87 WVa. 65. 

25. Cal.—Lemos v Fannin, 17 P 2d 
148, 128 Cal App 195 

Ky—Powell v. Wines, 200 SW 641, 
179 Ky 414. 

NC—Hoggard v Mitchell, 101 SE 
561. 180 NC 255 
19 CJ p 998 note 28. 

Specie^ interest 

(1) Where defendants’ predecessor 
in title gave a passwray to plaintiff, 
whose farm abutted on the p.issway 
which was appurtenant to the land, 
plaintiff had such a special interest 
in the wav that he could enjoin its 
obstruction or injury by defendants 
—Powell v. Wines, 200 S W. 641, 179 
Ky 414. 

(2) One who has purchased and im¬ 
proved land abutting on an alleged 
public square or space has such a 
special interest as will enable him to 
maintain suit to protect his property 
rights by injunction.—Hogg.ird v 
Mitchell, 104 SE .561, 180 NC 255. 

Easements are inseparable from 
the principal estate, and actions for 
the impairment of easements must 
be brought in the name of the owner 
of the dominant estate —In re Water 
Front on North River in City of New” 
York, 85 NE 1064, 193 NY 117— 
McKenna v. Brooklyn Union Elex.iltd 
H Co. 77 NE 615, 184 N V . J — 
Western Union Telegraph Co v 
Shepard, 62 N E 154, 169 N.Y 170, 
58 A Li R 116—Foote v. Metropolitan 
El. Ry. Co., 42 N.E. 181, 147 NY. 367 
—Pegram v. New York El R Co, 41 
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NK 424. J47 NY. 135—Kernoih,in 
V New York El R Co, 29 N E. 6.5, 
128 N Y 559. 

Vendee in land contract, whereby 
an easement was granted as an in¬ 
cident to realty conve>ed, has a suf¬ 
ficient interest in the premises to 
justify the filing of a bill to restrain 
interi<*rence with the easement — 
Grinnell Bros. v. Brown, 171 N W. 
399, 205 Mich. 134. 

Widow of grantee in deed refer¬ 
ring to map could sue, as owmer of 
private casement, to enjoin ob.struc- 
tion of adjoining street delineated 
thereon—Richardson v. O’Hanrahan, 
256 P. 1103, 83 Cal App. 415 

Purchasers who had almost com¬ 
pleted pasrment for dominant tene¬ 
ment without default and were in 
possession had sufficient interest in 
easement in servient tenement to en¬ 
force it.—Lemos v. Farmin, 17 P 2d 
148, 128 Cal. App. 196. 

26. Utah —Ercanbrack v. Clark, 8 P. 
2d 1093, 79 Utah 233. 

19 CJ p 998 note 29. 

Owner of premises leased to ten- 
ant may maintain trespass agairi.st 
third person tearing down g«tt erect¬ 
ed over claimed right of wa> —E!r- 
canbrack v. Clark, 8 P.2d 109.1, 79 
Utah 233. 

27. Minn.—Ingelson v. Olson, 272 N. 
W. 270, 199 Minn. 422, 110 ALR. 
167. 

28. Or.—Carter v. Wakeman, 70 P. 
393, 42 Or. 147. 

19 C.J. p 998 note 30. 
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Accordingly it has been held that a lessee^^ or a 
tenant at will^O or a widow of an intestate with her 
children continuing in possession of decedent’s land 
without partition,31 may maintain the action. 

A cestui que trust in possession of the dominant 
tenement has a cause of action for disturbance or 
obstruction of the easement.32 

An agent may commence and carry on in the 
name of the owner of the premises an action to re¬ 
move an obstruction to a right of way, but he can¬ 
not maintain such action in his own name either in¬ 
dividually or as agent.33 

The permissive user of an alley has no right of 
action because of its obstruction ,3^ nor can a per¬ 
son having no legal right to use an easement main¬ 
tain an action for personal injuries due to an unau¬ 
thorized obstruction of the way.35 

Purchaser of dominant estate, after extinguish¬ 
ment of the easement, has no remedy for the ob¬ 
struction of such casement prior to its extinguish¬ 
ment against one who also purchased the servient 
estate after the extinguishment 36 

Reversioner, Where the injury due to obstruc¬ 
tion or disturbance of an casement does not affect 
the reversioner, he can maintain no action therefor, 
either at law or in equity 37 Nevertheless where 
the disturbance or destruction is permanent in its 
nature and constitutes an injury to the reversion¬ 
ary interest, the reversioner may maintain an ac¬ 
tion,38 and the fact that the injury may give the 
tenant also a right of action is of no iinportance.^J* 
The tenant and reversioner may each maintain his 
action for the selfsame act and each may recover 
for the injury respectively sustained by reason 
thereof.^® 


Under special statutory provisions. Lot owners 
having private easements in an alleyway on which 
the lots abutted could maintain an action to restrain 
the owner of the legal title from obstructing such 
alleyway, under a statute providing that an action 
may be brought by any person whose property is 
injuriously affected or whose personal enjoyment is 
lessened by a nuisance, and that the nuisance may 
be enjoined or abated by the judgment. 

(2) Joinder 

All who are affected in the same way by the acts 
of defendant, have a common interest, and seek the same 
remedy, may Join as plaintiffs in a suit to enjoin in¬ 
terference with an easement, although they may sue 
separately. 

In a suit to enjoin an interference with an ease¬ 
ment, all who are affected in the same way by the 
acts of defendants, have a common interest, and 
seek the same remedy against them, may join as 
plaintiffs, although they hold their rights under sep¬ 
arate titles.^3 However, they are not bound to do 
so, but may sue separately.^3 Jn an action by an 
owner of a dominant lot to remove from the servi¬ 
ent lot obstructions causing special injury to plain¬ 
tiff’s lot, there was no defect of parties plaintiff be¬ 
cause of failure to join owners of other dominant 
lots A husband may join with his wife in an ac¬ 
tion for damages for an injury to an easement ap¬ 
purtenant to the wife’s property.^® \ cotenant in 
possession may maintain an action for the obstruc¬ 
tion of a way appurtenant to his property without 
joining the other cotenant as a party plaintiff,^6 
but it seems that tenant and reversioner cannot be 
joined in an action for a disturbance of the ease¬ 
ment ^7 One who has no substantial interest in 
an easement which may be properly called a rever¬ 
sion, but only a bare possibility of reverter, is not 


29. Ky —Mann v. Phelps, 107 S W. 
2d 288, 292, 269 Ky. 493. citing 
Corpus Juris. 

19 CJ p 998 note 31. 

Snsbaad of wife who owned prop¬ 
erty could maintain suit to enjoin 
obstruction of passway, where hus¬ 
band was tenant of wife and was in 
occupancy of land for more than stat¬ 
utory period of fifteen years, not¬ 
withstanding it would have been 
more fitting for suit to have been 
prosecuted in wife’s name.—Mann v. 
Phelps, supra. 

30. Conn —^Hamilton v. Dennison. 15 
A. 748, 56 Conn. 359, 1 LRA 287 

19 C.J. p 999 note 32. 

31. Pa —Snyder v. Camp, 53 Pa Su¬ 
per. 309. 

32. Conn.—Greist v. Amrhyn, 68 A. 
621, 80 Conn. 280. 

28 C.J.S.—51 


33. Ga.—Cunningham v. Elliott, 18 
SE 365, 92 Ga. 159 

19 CJ p 999 note 36. 

34. Ala—Hill V Wing. 69 So. 445, 
193 Ala 312. 

35. Ky —Carter v Louisville, etc, 
R Co, 66 SW 1006, 23 Ky L 2000 

38. Me —Ballard v Butler, 30 Me. 
94. 

37. Mass —Kimball v. McIntosh, 134 
Mass 362. 

19 C J p 999 note 38. 

38. N Y —Macy v. Metropolitan El. 
Ry Co . 12 N Y S 804. 59 Hun 365, 
affirmed 28 N E 486, 128 NY. 624. 

19 C J p 999 note 39. 

39. Ala—Webb v. Jones, 60 So 887, 
163 Ala 637. 

19 C.J. p 999 note 40. 

40. N J.—Tinsman v. Belvidere Del¬ 
aware R. Co., 26 N.J.Law 266, 64 
Am.D. 416. 


41. Cal —Smith v. Smith, 131 P 890, 
21 Cal App 378 

42. NY —White v Moore, 146 N Y. 
S 593, 161 App Div 400, affirming 
132 NYS 441, 73 Misc. 96—White 
V Moore, 123 N.Y.S 1012, 139 App. 
Div 269—^Watertown v. Cowen, 4 
I’aige 510, 27 Am D. 80. 

19 C J. p 999 note 46 

43. N Y —^White v Moore, 123 N.Y. 
S 1012, 139 App Div 269. 

19 C J p 999 note 47 

44. Ky—Burton v Bradshaw, 98 S. 
W2d 467, 266 Ky 162 

45. Mass.—Cushing v. Adams, 18 
Pick 110. 

19 C.J. p 999 note 48 

48. Pa —Hudson v. Watson, 11 Pa. 
Super. 266. 

47. N.H —Noyes v. Hemphill, 68 N. 
H. 636. 
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a proper party plaintiff to an action for an obstruc¬ 
tion of the easement.^* 

c. Defendants 

(1) Who may be sued 

(2) Joinder 

(1) Who May Be Sued 

Any person creating or assisting to create or main¬ 
tain an obstruction to an easement may be sued, wheth¬ 
er he has any interest in the premises on which the ease¬ 
ment is located or not. 

Any person creating or assisting to create or 
maintain an obstruction to an easement may be 
sued, whether he has any interest in the premises 
on which the easement is located or not.^® So also 
it has been held that the servient owner may be 
sued for the obstruction of the way by others but 
with his knowledge and consent 

(2) Joinder 

Persons committing, or assisting In committing, the 
acts of interference complained of, or who have a com¬ 
mon Interest in the subject of the controversy, should 
be joined as parties defendant. 

Where the injury to plaintiffs easement is caused 
by the separate action of several others claiming 
the same easement under the same grant, they are 
properly made codefendants but, where the bill 
alleges separate and independent obstructions to a 
private way by defendant, it is not error to omit to 
make another party who also obstructed the way a 
party to the suit, as a separate suit might be main¬ 
tained against him for any obstruction.In an ac¬ 
tion for damages for injury to an easement which is 
not caused by the owner of the servient estate but 
by a third person, the person who committed the 
wrongful act must be made a defendant,®^ and 
where an action for inj'unctive relief is against the 
owner of the servient estate the husband of such 
owner who acted as her agent and superintended 
the erection of the obstruction sought to be enjoined 
was properly joined as defendant.®^ The special 
administrator of the deceased owner of the servient 
estate who assists in maintaining an obstruction 


caused by such owner may be joined as a party de¬ 
fendant;^® but where a fence interfering with a 
right of way was erected by deceased and contin¬ 
ued by his purchaser, the latter and the administra¬ 
tor of deceased were improperly joined in an action 
for damages for the erection and continuance of the 
obstruction, inasmuch as the purchaser was not lia¬ 
ble for damages before he purchased, nor the estate 
for damages accruing thereafter.®® In an action 
against defendants for obstructing an easement on 
lands in their possession, the owner of the land is a 
necessary party where the existence of the ease¬ 
ment is in issue, since an easement on land may not 
be adjudged in a suit to which the owner of the 
land IS not a party.®*^ In an action to enjoin an ob¬ 
struction of a way by the owner of adjoining 
premises, defendant’s mortgagee, who did not par¬ 
ticipate in creating the obstruction, was not a nec¬ 
essary party defendant.®* On the other hand, it 
has been held that defendant’s mortgagee is, at least, 
a proper party, since a decree would affect his prop¬ 
erty rights and possibly dimmish the value of his 
security.®^ Where an action is brought by an abut¬ 
ting owner to have an alley opened and to remove 
obstructions, all the abutting owners having the 
right to object to such removal should be made par¬ 
ties defendant.®® In an action to enjoin obstruc¬ 
tions in a right of way by one of the servient own¬ 
ers, other servient owners through whose lands the 
way runs, and against whom no complaints are 
made or relief sought, are neither necessary nor 
proper parties.®^ So, in an action to establish a 
right of way across adjoining projicrty, another 
owner, over a corner fA whose premises the way 
passed, but who conceded plaintiffs right, was not 
a necessaiy or proper party defendant ;®2 nor, in 
such an action, was it necessary to join as parties 
defendant the owners of other premises not in¬ 
volved in the controversy, where none of the par¬ 
ties sought any relief against them.®* Under a 
statute providing that any person who is a neces¬ 
sary party to a complete determination of the ques¬ 
tion involved may be made a party defendant, a 
judgment for the removal of a building erected 


48. Cal —Hopper v Barnes, 45 P. 
874, 113 Cal 636 

49. Cal —Hardin v. Sin Claire, 47 P 
363, 115 Cal. 460 

50. N J —United New Jersey II, 
etc., Co. V. Crucible Steel Co, 95 
A 243, 85 N J Eq 7, affirmed 98 
A. 1087, 86 NJEq 258 

51. N C.—Long: V. Swindell, 77 N.C 
176. 

68 . W.Va.—Hershman v. Stafford, 52 
S.E. 533, 58 W.Va. 469. 


53. Pa—Mulvany v Kennedy, 26 Pa. 

44 

54. Ill—Perry v Wiley, 120 NE 
45.5, 285 III 26 

55. Cal —Hardin v Sin Claire, 47 P. 
363, 115 Cal 460 

56. R I —Randall v. Drayton, 68 A. 
734, 26 RI 233. 

57. Mont —Campbell v. Flannery, 79 
P 702, 80 P 240, 32 Mont 119, 74 
P 450, 29 Mont. 246. 

58. Ill.—Guhek V Hamilton, 122 
N.E. 637, 287 Ill 367. 
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59. Mass—Carter v. Sullivan, 183 
NE 343, 281 Mass 217 

60. Ohio.—Hoyt v. Heister, 7 Ohio 
Dec. (Reprint) 420, 2 Cine L.Bul. 
Suppl. 5 

61. WVa—McNeil v Kennedy, 107 
SE 203, 88 WVa 624. 

68. Wis—Schroeder v. Moeley, 196 
NW. 843, 182 Wis. 484. 

63. N.Y —Hafner v. Freeman, 13 N. 
Y.S.2d 772, 267 App.Div. 990. 
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across a private right of way may be set aside for 
want of necessary parties, where one of the defend¬ 
ants was a mere tenant, and his lessor was not a 
party. 

Person zvho zvas comtnon source of title. In an 
action to establish an casement in or over the ad¬ 
joining land, one who was the common source of ti¬ 
tle of the parties was not a necessary party, al¬ 
though he might properly have been brought in on 
his warranty in his deed to plaintilTs on which their 
claim to an easement was based.®^ 

One owner in common may maintain a bill for 
the removal of an olistruction without making the 
other owner in common a party, where the relief 
asked would not require any act to be done to which 
the other owner in common would have a right to 
object.®® 

d. Intervention 

Where persons seeking to intervene are not necessary 
parties, the court may, in its discretion, refuse their 
petition. 

Where one not a necessary party seeks to inter¬ 
vene in a suit to restrain interference with an ease¬ 
ment, the denial of his petition to intervene rests 
in the sound discretion of the court.®*^ 

§ 110. - Pleading 

a. Petition or complaint 


§ 110 

b. Answer, cross complaint, and subse¬ 
quent pleadings 

c. Issues, proof, and variance 

a. Petition or Complaint 

(1) In general 

(2) Acquisition and ownership of ease¬ 

ment 

(3) Description and location of easement 

(4) Violation of plaintifPs rights and in¬ 

jury sustained 

(5) Prayer for relief 

(1) In General 

The petition or complaint in an action to establish 
an easement, or to obtain relief for Interference with 
an easement, must state facts showing a cause of ac¬ 
tion. 

Except as otherwise governed by local statute or 
practice,®® the general rules of pleading at law, as 
laid down in the C.J.S. title Pleading §§ 63-98, also 
49 C.J. p 128 note 30-p 179 note 56, or in the title 
Equity §§ 199-232, also 21 C.J p 389 note 21-p 403 
note 59, control in determining the requisites and 
sufficiency of the petition or complaint ih an ac¬ 
tion tp establish an casement or to obtain relief 
for an interference with, or obstruction of, an ease¬ 
ment. Plaintiff must, of course, state facts showing 
a cause of action ®® Thus an application to enjoin 
obstruction of an casement must show that the rem¬ 
edy at law"^® or the statutory remedy,as the case 


64. Ohio —Mazza v Heisler, 6 Ohio 

, Reprint. 430 

65. Tex —Thompson v. Cole, Civ 
App, 126 SW. 923 

66. Vt—Walker v. Pierce, ,38 Vt 
94 

67. Ind—Forsyth v Anrierioan Maize 
Products Co, 108 NE 622, 59 Ind. 
App 634 

Owner of conflictingr rig'lit 

Where, by deed of owners whose 
lands adjoined a harbor, their gran¬ 
tee was given an easement to extend 
a pipe line through their land and 
under the harbor, while interveners, 
by deeds between themselves and 
the other adjoining owners, had the 
privilege to dredge the harbor deep¬ 
er, the easement for the pipe line 
was not so necessarily inconsistent 
with the right to dredge as to render 
the interveners necessary parties to 
a suit to restrain interference with 
the extension of the pipe line, al¬ 
though the work of dredging the har¬ 
bor so as to make it suitable for lake 
vessels, which was not presently in¬ 
tended, would necessitate the lower¬ 
ing of the pipes at a reasonable ex¬ 
pense.—Forsyth v. American Maize 
Products Co., supra. 


68. Summary proceedings 

Ga—Holloway v Birdsong, 77 SE 

146, 139 Ga 316 
19 CJ p 1000 note 66 fa] 

69. Lia —Hassler v Brinkler, App, 

142 So 730. 

Pleading held sufficient 

(1) In suit to enjoin defendant's in¬ 
terference with a right of way, 
granted plaintilT’s predecessor by de¬ 
fendant’s father, through mainte¬ 
nance of a too narrow bar way in 
defendant’s fence, plaintiff being en¬ 
titled to suitable means of passage, 
and decree relative to width of bar¬ 
way being merely incidental to such 
relief, the bill was not objectionable 
as praying for injunctive relief but 
not seeking to establish the width 
of the way —Dunham v Dodge, 126 
NE 663, 236 Mas.s. 367. 

(2) In action by owner of domi¬ 
nant tenement to compel owner of 
servient tenement to recognize an 
easement of egress in case of Are 
In favor of owner of alleged domi¬ 
nant tenement, and to compel re¬ 
moval of encumbrances on strip of 
land subject to the easement, com¬ 
plaint stated a cause of action as 
against contention that easement was 
appurtenant to ’’market” building and 
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building was used as a place for pub¬ 
lic assembly and not a market —8.36 
Franklin Ave Catering Corporation 

V Haber, 297 NTS. 612, 164 Misc. 
227. 

Pleading held insufficient 

Allegation that defendant claimed 
that plaintiffs’ servitude would be ex¬ 
tinguished at some date in future did 
not allege cause of action —Hassler 

V Brinker, La App., 142 So. 730 

70. Ala—Gavnor v Bauer, 39 So. 

749, J44 Ala 448, 3 L R.A ,N.S.. 

1082 

71. Ga—Simmons v. Lindsay, 88 S. 
E 199, 144 Ga 845. 

Pleading held insufficient 

A petition alleging that defendant 
had constructed fence across private 
way used by plaintiff for more than 
seven years and praying for an in¬ 
junction commanding defendant to 
desist from obstructing way and re¬ 
straining him temporarily and per¬ 
manently from interfering with free 
and uninterrupted use of way was 
dismissible on demurrer, where no 
facts were alleged showing that it 
was necessary to Invoke court's equi¬ 
table powers, since there is a stat¬ 
utory summary remedy for removal 
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may be, is inadequate. If a statutory remedy is of 
the same nature and authorizes the same judgment 
as the common-law action, a count at common law 
may be joined with a count under the statute.'^^ 
A bill to enjoin interference with an easement need 
not allege irreparable injury in terms if the facts 
alleged show that it will be irreparable Where 
it is sought to maintain an action on the theory that 
the duty rests on the owner to maintain and re¬ 
pair, plaintiff must plead and prove the facts from 
which such duty ariscs.^^ Where plaintiff is in ac¬ 
tual possession of land, his complaint for disturb¬ 
ance of an easement appurtenant thereto need not 
set out the quantum of interest which he has in the 
land.75 

Action of denial of serzniude. Under a statute 
of Puerto Rico, providing that in order to impose a 
servitude upon an undivided tenement the consent 
of all the joint owners is necessary, and that the 
consent given by some owners shall remain in sus¬ 
pension until all agree, it is sufficient, in an action 
of denial of servitude and for a judgment declaring 
the property to be free, for plaintiffs to allege that 
they are joint owners of the property on which the 
servitude was imposed, and that they did not con¬ 
sent thereto.'^® It is not necessary to allege that the 
mother of plaintiffs retained her joint ownership up 


to the time of her death, or that plaintiffs were de¬ 
clared to be her lawful intestate or testamentary 
heirs, or to specify the interest which the mother of 
plaintiffs had in the property.*^ 

(2) Acquisition and Ownership of Easement 

The petition or compiaint in an action for interfering 
with an easement must ailege piaintiff's ownership of 
the easement. By the weight of authority the particuiar 
mode of acquisition need not ordinariiy be alleged, a 
general allegation of ownership being sufficient, but if 
plaintiff undertakes to set out the source of title he must 
allege ail the facts necessary to establish the same. The 
ownership of the land on which the easement was ob¬ 
structed need not be alleged. 

In an action for injuring or interfering with an 
easement the complaint must allege plaintiff’s own¬ 
ership of the easement in question According to 
some decisions it is necessary to set out the partic¬ 
ular manner, whether by prescription, grant or oth¬ 
erwise by which the title was acquired,"^® although 
the weight of authority is to the contrary,®^ in the 
absence of some special statutory requirement,*^ 
it being held sufficient to allege generally plaintiff’s 
right to the casement and a violation of this right 
by defendant If, however, plaintiff undertakes to 
set out his source of title the complaint must allege 
all the facts necessary to be proved to establish the 
same,** except, it has been held, in the absence of 


of obstructions across a private way 

—Campbell v Deal, 195 S.E 432, 185 

Ga 474 

72. N H —Lamphier v Worcester, 
etc, R Co., 33 NH 495. 

73. Md —Main v Citv of Hapers- 
town, 104 A 410, 132 Md 336 

74. Idaho—IJellevue v Daly, 94 P 

1036. 14 Idaho 545, 125 Am S R 179, 
15 DRA,I'rS, 992, 14 Ann Cas. 

1136 

75. Til —Coal Creek Drainage and 
Levee Dist v Sanitary Dist of 
Chicago, 150 NE 805, 328 Ill 360 

76. Puerto Rico —Serrano v Cam- 
balache, 23 Puerto Hico 609 

77. Puerto Rico —Serrano v. Cam- 
balache, supra 

78. Ind —Cleveland, C C & St L 
Ky Co V Griswold, 97 N.E 1030, 
51 IndApp 497 

S.C—Braslngton v Willictras, 141 S 
E 376, 378, 143 SC 223, quoting 

Corpus Juris. 

Utah—Robins v. Roberts, 15 P 2d 
340. 80 Utah 409 

19 CJ p 1000 note 73. 

Fleadingr bsld suflloient on demurrer 

Fla.—Williams v. Hickson, 124 So 
6, 98 Fla 544. 

Ky.—Burton v. Bradshaw, 98 S W. 
2d 467, 266 Ky. 162. 

Wash.—Long v. Leonard, 71 P.2d 1, 
191 Wash. 284. 


Pleading* held Insufficient 

(1) Complaint bv owner of proper¬ 
ty abutting highway, alleging trees 
on highway had been maintained as 
windbreak, did not show easement — 
Rupp V Hiveley, 271 P. 768. 97 Cal 
App 667. 

(2) Complaint seeking to enjoin 
beach club from interfering with use 
of beach property by nearby residents 
on ground that residents were enti¬ 
tled to enjoyment of customary right 
in nature of easement through use of 
property for access to sound for 
bathing and boating for more than 
fifty years did not state cause of ac¬ 
tion, since customary right in nature 
of easement as exists under English 
law docs not exist in New York — 
Gillies V Orienta Beach Club, 289 N 
YS. 733. 159 Misc 675, affirmed 288 
NYS 136, 248 App Dlv 623. 
Constructiom of pleading* 

An averment that a certain ease¬ 
ment was a private right of way for 
wagons and other vehicles is an av¬ 
erment that It is a private right of 
way for passage only, since nothing 
passes as an Incident to the grant 
of an easement but what is requisite 
to the fair enjoyment of the privilege. 
—Berg V. Neal, 82 N E. 802. 40 Ind 
App. 575 

79. N C —Boyden v. Achenbach, 79 

NC. 539. 

19 C.J. p 1001 note 74. 
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80. Cal—Rowe v Wurster, 194 P. 
725. 50 Cal App l'>6 

SC—Brasington v Williams. 141 S. 
E 375, 379. 143 SC 223. quoting 

Corpus Juris. 

Utah—Robins v Roberts, 16 P 2d 
340. 341, 80 Utah 409, citing Cor¬ 
pus Juris. 

19 CJ p 1001 note 75. 

81. Pa —Hughes v. Snee, 9 I’a Dist. 
526 

19 CJ p 1001 note 76. 

82. SC—Brasington v. Williams, 

141 SE 375. 379, 143 SC 223, 

quoting Corpus Juris. 

Utah—Robins v. Roberts, 15 P 2d 
340, 80 Utah 409 
19 CJ. p 1001 note 77. 

83. Ga—Barker v Conrad. 145 S E. 
498. 38 GaApp 684 

NH—Winnipiseogee Lake Co v. 

Young, 40 N.H 420 
19 CJ p 1001 note 78. 

SasanLsnt by grrsut 

(1) Count of petition held insuffi¬ 
cient to allege easement by grant in 
driveway bounding plaintiff’s lot — 
Miller v. Slater, 186 S.E. 413, 182 
Ga 552 

(2) Petition to enjoin obstruction 
of joint private driveway held to 
state case founded on express grant 
of easement—Rogers v. Wilson, 156 
SE. 817, 171 Ga. 802. 
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a demand for more specific allegations.*^ While 
there is authority apparently to the contrary,** the 
weight of authority is that where an casement is 
claimed by prescription the complaint must allege 
facts showing a user under such conditions as are 
necessary for the acquisition of a prescriptive ti¬ 
tle,*® but where the complaint alleges such facts it 
is not necessary to allege the conclusion of law that 
the facts constituted an easement by prescription *'^ 
In alleging a prescriptive title it is not essential that 
the word “adverse” should be used, if facts showing 
that the possession was adverse are set out;** nor 
is it necessary to state expressly that plaintiff en¬ 
joys the right by prescription where he avers that 
he has enjoyed the right for a period long enough to 
have established a prescriptive title.** However, a 
petition IS not good as an averment of adverse hold¬ 
ing under a claim of right, where it merely alleges 


a user in common with the public for more than the 
prescriptive period.*® Where a complaint is based 
on the theory that the way in controversy was ac¬ 
quired by prescription, facts showing the way to be 
one of necessity should be stricken out *i If the 
complaint is based on the theory that a way in con¬ 
troversy IS one of strict necessity, the complaint 
must show that plaintiff has no access to his land 
from a public highway without going over defend¬ 
ant’s lands *2 So a petition is insufficient to show 
an implied right in a purchaser to use a driveway 
over the vendor’s adjoining land to reach a water¬ 
front, in the absence of an allegation that the pur¬ 
chaser could not reach the water by some other 
route ,** and an allegation of necessity for an ease¬ 
ment of way on the ground of “ready and conven¬ 
ient access” is insufficient.*'^ A petition alleging 
that plaintiffs lot abuts on a street and alley, and 


(3) In suit for injunction restrain- 
inj? defendant from interfering with 
use of servitude of ri«:ht of passage, 
petition alleging that right of servi¬ 
tude was e'Jtablished hv stipulation in 
act of partition for perpetual right 
of way across defendant’s land to 
designated road and that pla< e 
for exercise of servitude of perpetu¬ 
al light of wav was not fixed m 
the act of partition hut w'as by agree¬ 
ment fixed along designated routes, 
disclosed cause of action —Honaldson 
V Vieknair, I^a App , 185 So 52 

(4) Petition was not subject to ex¬ 
ception of no cause of actum because 
of failure to ask recognition of the 
servitude it si If—Ronaldson v Vick- 
nair, supra 

(5) Petition alleging establishment 
and use of right of way over de¬ 
fendant’s property in order to ulti¬ 
mately reach &u< h road was not sub- 
Je< t to exception of no cause of ac¬ 
tion because it showed eontinu ilion 
of way from defendant's property 
over other property to designated 
road—Ronaldson v Vicknair, supra 
Way hy Implication generally 

In action by assignees of contract 
of sale to enjoin vendors from in¬ 
terfering with use of driveway part¬ 
ly on vendors property and partly on 
assignees’ property, complaint sufTi- 
ciently presented question of pur¬ 
chasers’ claim to an easement by im¬ 
plication —Hubbard v Grandquist, 71 
P2d 410, 191 Wash 442 
Way of neceasity 

In purchaser’s suit to compel ven¬ 
dor to provide access to public road, 
bill made case for equitable relief 
for implied covenant or right of way 
of necessity —Hamby v Stepleton, 
130 So 7b, 221 Ala 536 

84. Ind —Jann v. Standard Cement 

Co, 102 NE 872, 54 Ind.App 221. 
19 C.J p 1001 note 79. 


85. Ky—Smoot v Wainscott, 89 S 
W 176, 28 Ky H 233 

SC—Whaley v Stevens. 4 S E. 145, 
27 SC 549 

19 CJ p 1001 note 80 

86. Ala—Brewer v Avmger, 94 So 
590, 208 Ala 411 

Ga—Barker v Conrad. 145 SE 498, 
38 Ga App 684. 

La—Larcade v Iseringhausen, 96 So 
830, 153 La 976 

Tex—DaMS v Clark, Civ App , 271 
SW 190 

WVa—Nutter V Kerby, 199 SE 455, 
120 WVa 532 
19 C J p 1001 note 81. 

Pleadings held sufficient 

(1) In action to enjoin obstruc¬ 
tion of a private alley, in which com¬ 
plainant claimed to acquire easement 
by adverse user, allegations were 
held to show that complainant’s us¬ 
er was exclusive, that is, that it was 
not shaied by the general public, 
and did not depend on the assertion 
or exercise of a similar right by oth¬ 
ers—Brewer v Avmger, 91 So 590, 
208 Ala 411 

(2) An allegation that plaintiff’s 
connection w'llh defendants’ sewer 
existed openly, notoriously, contin¬ 
uously, without interruption, and as 
a matter of right without objection 
for some twenty-four years, sutll- 
ciently alleged adverse user —Deeb 
V Perns, 193 A 75, 127 I*a Super 489 
—Smithson v Lowe, 51 Ycirk Leg 
Rec , Pa , 85 

Pleadings held insafficient 

(1) Count of petition alleging con¬ 
tinuous and unobstructed use cif w'ay 
by plaintiff for nc*arly ten years was 
insuflicient to establish easement by 
prescription, where it did not appear 
that plamtiff had kept way open and 
in repair for any period —Miller v 
Slater, 186 S E. 413, 182 Ga 552 

(2) Petition for removal of ob¬ 
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structions from private way, claimed 
by prescription not alleging way was 
kept open and repaired for seven 
years or more, failed to state case — 
Barker v Conrad. 145 SE 498, 38 
GaApp 684 

(3) Petition in suit for injunction 
alleging that plaintiffs had actual 
possession of roadway involved for 
one \ ear previous to their being dis¬ 
turbed, but not alleging that they had 
su( h possession quietly and without 
interruption as required by Code 
Prac art 49 pur 2, did not state 
cause of action —Larcade v Isering- 
hausen, 96 So 830, 153 La 976 

(4) Complaint for destruction of 
passageway under defendant’s rail¬ 
road, depriving plaintiff of its use 
for his cattle, was held not to plead a 
prescriptive right, but to show a use 
under mere license, which use, how¬ 
ever long, does not ripen into a rtght. 
—Davis V Clark. Tex Civ.App, 271 
SW 190 

87. Va—Muncy v Updyke, 89 S.E. 
884, 119 Va 636 

88. Ind—Mitchell v Bam, 42 N.E. 
J30, 14J Ind 604 

Neb —Majerus v Barton, 139 N W. 

208. 92 Neb. 685. 

19 CJ p 1001 note 83. 

89. Nev —Chollar-Potosi Min Co v. 

Kennedy, 3 Nev. 361, 93 Am D. 

409 

93. Ky —Hickman v Sewell, 11 Ky. 
Op 153. 

91. Ind —Smith v Ponsford, 110 N. 
E 194, 184 Ind 53 

92. WVa—Nutter v Kerby, 199 S. 
E 455, 456, 120 WVa 532. citing 
Corpus J'nris. 

19 CJ. p 1001 note 87. 

93. Ga—Miller v Slater, 186 S.E. 
413. 182 Ga 552 

94. Mo —Seested v. Applegate, App., 
26 SW.2d 796. 
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seeking an injunction against the obstruction of in¬ 
gress and egress, does not support an easement by 
implication or necessity.^® If the gist of the com¬ 
plaint is that the right of way passed to complainant 
by implication both as appurtenant to the land grant¬ 
ed and as a way of necessity, the fact that the com¬ 
plaint also sets out a writing insufficient to grant a 
right of way docs not render the hill demurrable.^® 
Where a complaint seeking to enforce an easement 
over defendant’s land avers that defendant owns 
the land formerly owned by a third person, from 
whom the easement was obtained, it is equivalent 
to an averment that defendant purchased and paid 
for the land, and forces complainant to further aver 
that defendant had prior notice of the easement.®^ 
The ownership of the land on which the easement is 
obstructed need not be alleged.®* 

On a general demurrer to a petition to restrain 
violation of an casement, for failure to allege that 
the easement was evidenced by writing, it will be 
presumed that such easement was in writing, where 
It did not affirmatively appear from the petition that 
It was oral.®® 

Amendment of petition. When the petition in a 
suit to enjoin interference with a private driveway 
is based on an express grant, an amendment alleg¬ 
ing a prescriptive right to the easement is not ob¬ 
jectionable as setting up a new cause of action,^ 
and even if prescription was inapplicable the peti¬ 


tion was not dismissible as a whole.2 

(3) Description and Location of Easement 

The complaint must describe the easement so as to 
show its nature, extent, and location; and if the ac> 
tion is for interference with a right of way the complaint 
in an action for obstructing a private way must allege 
that It IS a private way, and definitely describe its lo¬ 
cation and dimensions. 

The complaint must describe the easement so as 
to show the nature, extent, and location of the right 
claimed,® in order that a definite decree may be en¬ 
tered.^ In an action for obstructing a private way 
the complaint must allege that it is a private and 
not a public way,^ and should include a definite de¬ 
scription of the dimensions and location of the way,® 
by metes and bounds or in some other definite man¬ 
ner but it is sufficient to use such descriptive 
terms as would enable a person going upon the land 
to find and identify the way by reference to such 
terms.* It has even been held that the termini of 
the way should be given, that is, it should be de¬ 
scribed as extending from one place to another,® 
although this proposition has been denied Where 
a way is not claimed as appurtenant to the prem¬ 
ises of plaintiff to which it leads, it is not necessary 
to describe these premises in the complaint,^ ^ and 
such description may be stricken out as surplus¬ 
age The above stated rules apply also where the 
easement owner is being sued for trespass to plain¬ 
tiff’s land, and sets up in his answer or cross com- 


95. Tex—Neblclt v R S Sterling 
Inv. Co, CivApp, 233 SW 601, 
error refused 

96. Va—Hammond v Ryman. 90 S 
E 613, 120 Va 131. 

97. Ala—Johnston v Harsh, 93 So 
451, 207 Ala 624 

Complaint lield insufllcient to show 
that defendant knew facts which 
should have put him on inquiry con- 
cerninfiT the existence of complain¬ 
ant’s easement —Johnston v Harsh, 
supra. 

98. WVa—Stand I ford v. Goudy, 6 
WVa 364 

99. Tex —Woods v Zimmerman, Civ 
App., 8 S.W.2d 352 

1. Ga—Rogeis v AVilson, 156 SE 
817, 171 Ga 802 

2. Ga—Rogers v. Wilson, supra 

3. Ind —Cleveland. C C & St H 
Ry Co V. Griswold, 97 N E 1030, 
51 Ind App. 497. 

Or —Beck v. Lane County, 18 P 2d 
694, 141 Or. 580. 

19 CJ. p 1002 note 90 
Pleading* held enffleiaint 
Or—^Beck v Lane County, 18 P 2d 
694, 141 Or 580. 

4b Ind.—Shedd v. American Maize 


Products Co. 108 NE 610, 60 Ind 
App 146 

5. Mo —Lamphier v. Worcester, etc , 
R Co, 36 Mo App 254. 

19 CJ p 1002 note 92 

6. Pa—Richards v. Gibson, 18 

Wash Co. 112 

Tex —Black Bros, v State, Civ App , 
253 S W 676, reversed on other 
grounds State v Black Bros, 297 
SW 213, 116 Tex 615 
10 C J p 1002 note 93 

Pleading held snAcieiit to identify 
location of road claimed as easement 
over defendant's land —Elias v 

Ilorak, TexCiv.App., 292 SW 288 
Pleading held insnfllcieiLt 

Petition In action to establish a 
way of necessity over surrounding 
lands to plaintiff’s land located in a 
certain portion of the bed of a 
navigable stream, was held bad as 
making no definite description of the 
proposed route —^Black Bros v 
State, Civ App., 253 S.W. 676, re¬ 
versed on other grounds State v 
Black Bros, 297 S.W. 213, 116 Tex 
615. 

7. W.Va.—Nutter v. Kerby, 199 S 
E 465. 456. 120 W.Va. 632, citing 
Corpna Jtirla. 

19 C.J. p 1002 note 94. 
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Description held snfllclently definite 

(1) In suit to enjoin obstruction of 
an easement, bill of complaint which 
did not describe ser\ lent tenement by 
metes and bounds but did so describe 
the dominant tenement and stated 
that easement was along the north 
and south boundaries of dominant 
tenement and which contained other 
allegations so that servient tene¬ 
ments and the easement could be lo¬ 
cated, was sufficient on which to 
predicate a finding of an easement 
—Kotiek v Durrant, 196 So 802, 143 
Fla 386 

(2) A right of way by necessity 
was held described with sufficient 
definiteness by reference to a road¬ 
way —Tucker v. Nuding, 180 P. 903, 
92 Or. 319. 

8. WVa—Conley v. Brewer, 102 S 
B 607, 85 W.Va 725—Roberts v 
Ward. 102 S E. 96, 85 WVa 474. 

9. N H —Lamphier v. Worcester, 
[ etc . R. Co . 33 N H 495. 

i 10. Ind —Harding v Cowgar, 26 N. 
E. 799, 127 Ind 246. 

19 C.J. p 1002 note 96. 

11. NH—Smith V. Wiggln, 61 N H 
156. 

12. N H. — Lamphier v. Worcester, 
I etc.. R Co., 38 N H. 496. 
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plaint a right of easement in the land, as shown in¬ 
fra in subdivision b of this section. 

(4) Violation of Plaintiff’s Rights and In¬ 
jury Sustained 

The complaint must show that the plaintiff's rights 
have been violated, but it need not show actual damages. 
If the plaintiff seeks to recover special damages they 
must be set out specifically in the complaint. 

The complaint must show that the rights of 
plaintiff have been violated.However, in ac¬ 
cordance with well settled principles stated su¬ 
pra § 103 a, it is not necessary that the complaint 
should show that actual damages have been sus¬ 
tained in order to state a cause of action, since 
the law intends damage from the invasion of the 
right.^^ In an action to enjoin a purchaser of lots 
from erecting a dwelling above plaintiff’s pipe lines, 
plaintiff has the burden of pleading facts showing 
that the erection of the dwelling above the pipe 
lines would be an unreasonable and improper use of 
the lots, and also to negative every reasonable in¬ 
ference arising upon the facts stated that the case¬ 
ment owner might not be entitled to relief; but the 
petition in such a case is not demurrable for fail¬ 
ure to allege that the pipe lines cannot be removed 
from under the dwelling and relocated at a reason¬ 
able cost.^5 

Special damages. If plaintiff seeks to recover 
special damages they must be specifically set out in 
the complaint.^® Where the action is simply for an 
injury to the possessory interest and not to the re¬ 
version, no allegation of damages to the reversion¬ 
ary interest is necessary-^*^ Where, in trespass for 
the obstruction of a right of way appurtenant to 
plaintiff’s property, occupied by tenants, the decla¬ 


ration contained no special count for loss of rents, 
plaintiff was entitled to recover only for permanent 
injuries affecting his reversion.^* 

(5) Prayer for Relief 

The complaint is not demurrable because It demands 
the wrong relief or greater relief than the plaintiff is 
entitled to. 

The complaint is not demurrable for want of 
facts because it demands the wrong relief or great¬ 
er relief than plaintiff is entitled to.^® 

b. Answer, Cross Complaint, and Subsequent 
Pleadings 

The answer in an action by the easement owner must 
state a good defense. Where defendant relies as a 
defense on a right to use the easement, the right must 
be specially pleaded. It is generally held that if the 
easement has been abandoned, or extinguished by rea¬ 
son of a statute, or there are exceptions taking the 
case of a prescriptive easement out of the statute, these 
matters must be specially pleaded. A cross complaint 
must not set up matter not germane to the original com¬ 
plaint; nor should a reply set up new grounds of relief. 

Defendant’s answer is governed by the general 
rules of pleading in actions at law, as discussed in 
the title Pleading § 99 et seq, also 49 C.J. p 179 
note 58 ct seq, or in equity, as laid down in the title 
Equity § 329 ct seq, also 21 C J. p 471 note 42 et 
seq The answer must, of course, state facts con¬ 
stituting a good defense Where defendant in an 
action for interference with an easement relies as a 
defense on a right to use the same, the right must be 
specially plcaded.^l So, it has been held that if an 
casement has been abandoned,-- or has been extin¬ 
guished by disuse under special statutory provisions 
prescribing how casements may be extinguishcd,23 


13- Ill —Brownlie v. Hardinge, 214 
III App 99 

Ind—Cleveland. C, C. & St L Ry 
Co V Griswold, 97 N.E. 1030, 51 
Ind App. 497. 

19 CJ p 1002 note 99. 

Pleadlnir beld sulllci^nt 

Petition seeking- to enjoin landown¬ 
er from Interfering with use of road¬ 
way over his farm long used by 
public, and alleging that defendant 
had locked gate across road, was not 
demurrable because not alleging that 
plaintiff attempted to use road while 
gate was locked —Edwards v Pen¬ 
nington, 83 SW2d 22, 259 Ky 663 

14. Vt—Collins V St Peters, 27 A 
425, 65 Vt 618 

19 CJ p 1002 note 2. 

15. Tex —Magnolia Pipeline Co. v. 
McCarter. Civ.App , 62 S W 2d 663. 

Pleading held snflioleat 

Petition to enjoin purchaser of lots 
from constructing dwelling above 


easement owner’s pipe lines stated 
cause of action on theory of pur¬ 
chaser's unreasonable and improper 
use of lots—Magnolia Pipeline Co 
V McCarter, supra. 

16. Mass—^^\dams v Barry, 10 Gray 
361. 

WVa—Fleming v Baltimore, etc, 
R Co, 41 SE 168, 51 WVa 54 
19 C J. p 1002 note 3 

17. Mass —Cushing v. Adams, 18 
Pick 110 

IR RI—Healey v Kelley, 44 A. 
804. 21 RI 489 

19. Ind.—Nowlin v. Whipple, 79 
Ind 481 

90l Ga.—Tietjen v Meldrim, 151 S 
E. 349, 169 Ga 678 

Tex —Kelsay v Lone Star Gas Co., 
Civ App , 296 S W 954 
Pleading held 8ailloien.t 

In suit to enjoin owners of servient 
estate from erecting a building 
which would interfere with right of 
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ingress and egress of pipe line own¬ 
ers to the servient estate, defendants 
properly alleged in answer that they 
had no notice of location of pipe line 
when contract for construction of 
building was let, and that, after 
notice thereof, plaintiff’s agent 
agreed to construction of a building 
which would not interfere with plain¬ 
tiff’s pipe line —Kelsay v. Lone 
Star Gas Co , supra 
Pleading held inraflloient 

Answer alleging boundaries in deed 
were for convenience onl>, and that 
there were no streets claimed, did not 
state defense to injunction against 
obstructing easement —Tietjen v. 
Meldrim, 151 SE 349. 169 Ga 678. 

21. Cal —American Co v Bradford, 
27 Cal. 360 

22. Neb —Agnew v Pawnee City, 
113 NW 236, 79 Neb 603 

23. Cal —Corea v Higuera, 95 P. 
882. 163 Cal. 451, 17 L.R.A ,N.S., 
1018. 
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or there are exceptions taking the case of a prescrip¬ 
tive easement out of the statute,these are matters 
of defense to be specially pleaded; but there is au¬ 
thority to the effect that the owner of the servient 
estate, who claims as a defense an extinguishment 
of an casement through a prescriptive right to 
maintain the obstruction complained of, need not 
specially plead such defense.25 ^ pleading is de¬ 
murrable if It purports to answer the entire com¬ 
plaint and the matters therein pleaded, but amounts 
only to a partial defense.^® Since plaintiff in an 
action to enjoin interference with an casement must 
prove his right to the easement and cannot rely on 
the weakness of defendant’s title, where the alle¬ 
gations of plaintiff’s ownership were denied, and an 
amended petition alleged that the deed under which 
defendant claimed was champertous, failure of de¬ 
fendant to deny the allegations of the amended peti¬ 
tion did not entitle plaintiff to an injunction.27 

Counterclaim. In an action to establish a right 
of way, defendant’s counterclaim, alleging a tres¬ 
pass by plaintiff and praying that he be restrained, 
must be dismissed where no damages are asked or 
proved.^* 

Cross complaint. In an action to enjoin interfer¬ 
ence with a right of way, a cross complaint alleging 


damages to defendant's land by the acts and omis¬ 
sions of plaintiff, sets up matter not germane to the 
original complaint, and is properly stricken, with¬ 
out prejudice to the bringing of a separate action.29 

Reply. Plaintiff, in his reply, cannot set up new 
grounds for rehef.^o 

Actions against claimant of casement. The rules 
heretofore stated, see supra subdivisions a (l)-(5) 
of this section, as to the sufficiency of the complaint 
in an action to establish an easement, or to obtain 
relief for interference with, or obstruction of, an 
easement, are equally applicable where the right to 
an easement or to relief for interference with, or 
obstruction of, the same, instead of being set up in 
a petition or complaint by the easement owner, are 
asserted as a defense by him in an answer to a suit 
by the landowner for trespass.^l 

c. Issues, Proof, and Variance 

The evidence must conform to the pleadings, and a 
material variance is fatal to a recovery. 

Pvidence to be admissible must be pertinent to 
the allegations of the pleadings and tend to prove or 
disprove the particular matters in issuc,^2 j|q 
evidence is admissible which is not covered by the 
allegations of the pleadings 33 So, where the com- 


24. Tex —Callan v Walters. Civ 
App., 190 SW 829 

25. S C —Bowen v Team, 40 S C L 
298, 60 AmD 127 

26. Ind—Hardingr v Cowgrar, 26 N 
H 799, 127 Ind 245 

27. Ky—Mustain v Vincent. 248 S 
W. 867, 198 Ky. 337 

28. Wis—Schroeder v Moeley, 196 
NW 843. 182 Wis 484 

29. Colo —Modrell v. Crews, 67 P 
2d 1036. 100 Colo 415. 

30. Minn—Habermann v. Ullman, 
202 NW 484, 162 Minn 210 

Saply held not departure 

In suit for injunction agrainst ob¬ 
structing: private road in which an¬ 
swer pleaded by way of confession 
and avoidance contract by which 
plaintiffs were to have other road on 
strip conveyed to them by defendant, 
plaintiffs by admitting: execution of 
contract and denying performance 
did not shift claim for relief to 
new ground.—Habermann v. Ullman, 
supra. 

31. Cal.—Connell v. McGahie. 173 P 
1115, 37 Cal App. 439 

Mass.—Mt Holyoke Realty Corpora¬ 
tion V Holyoke Really Corpora¬ 
tion, 198 NE 242, 292 Mass 332, 
101 ALR 1289 

N.J—Man v. Vockroth, 121 A 599, 
94 N.J Eq 611. 

Utah —Ercanbrack v. Clark, 8 P.2d 
1093, 79 Utah 233. 


WVa—Henline v Miller, 185 SE 

852. 117 WVa 439 

Cross hill held to Invoke equitable 
relief 

In an action for trespass to land 
cross bill by party having right of 
way over stairway in plaintiff s 
building, which sought restoration of 
electric lights in stairway and re¬ 
moval of obstruction from skj light, 
was held to invoke equitable rf*lief 
on ground that plaintiff had no right 
to interfere in such manner with de¬ 
fendant's easement —Mt Ilolvoke 
Realty Corporation v Holyoke Real¬ 
ty Corporation, 198 N E 242, 292 

Mass 332, 101 ALR. 1289 

lazistence and ownership of ease- 
xneut 

(1) In suit to enjoin trespasses, 
answer claiming right of way as 
appurtenant to defendant's land, but 
admitting that after establishment 
of light of way, plaintiff's land and 
defendant’s land were acquired by 
common owner, was demurrable, 
since right of way was extinguished 
by common ownership—Henline v. 
Miller, 185 SE 852. 117 WVa 439. 

(2) Where an answer claiming a 
way of necessity showed that not 
only did defendant’s land abut on 
the highway for a considerable dis¬ 
tance, but also that there was. an 
existing road on his land from the 
buildings to the highway which, al¬ 
though less convenient than the road 
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over complainant’s lands and In a 
state of disrepair, could have been 
made unable for an expenditure of 
three hundred and fifty dollars, a 
defense of right to use the road over 
complainant's land as a way of 
necessity was so clearly without 
merit as not to deprive equity of 
jurisdic tion to restrain a use of the 
private road over complainant s land 
in exf ess of the uses to which U was 
restricted by the deed ci eating it — 
Man v Vockroth, 121 A. 599, 94 N J 
Eq 511 

(3) In a suit to restrain defendant 
from passing over plain ti IT’s land, 
where the answer gave notice of a 
claim of justification for the alleged 
trespass by reason of a right of way, 
the defense of a right of way by 
necessity was open—Davis v. Sikes, 
151 NE 291. 254 Mass 540 
Besorlption. held sufflcleiit 
Cal —Connell v McGahie, 173 P. 

1115, 37 Cal App 439 
Description held Insnflloient 
Utah —Ercanbrack v Clark, 8 P.2d 

1093, 79 Utah 233. 

32. Cal —Row'e v Wurster, 194 P. 

725. 50 Cal App 196 

Conn.—Hoyle v New York, etc., R. 

Co, 22 A 446. 60 Conn 28. 

19 C.J. p 1003 note 42. 

33. Pa.—Hughes v. Snee, 9 Pa.Dlst. 

526. 

Tex —Quanah, A. & P. Ry. Co. v. 

Wiseman, Civ.App.. 247 S.W. 695. 
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plaint alleges a particular title, evidence of a dif¬ 
ferent source of title is inadmissible.*^ Defend¬ 
ant’s affirmative allegation that plaintiff’s use of a 
passway had at all times been permissive only, and 
not adverse, was sufficient, on being controverted, to 
raise the issue whether the use was under claim of 
right or permissfve, notwithstanding the insufficien¬ 
cy of the denial of plaintiff’s allegation that his use 
was adverse Evidence of the acquisition of an 
easement by prescription is admissible under an al¬ 
legation of the complaint that plaintiff is the owner 
of a private way, therein described,*® and where 
the complaint alleges both a grant and a prescriptive 
title, evidence of either is admissible.*"^ Evidence 
of special damages is not admissible unless such 
damages arc specially set out in the complaint,** 
nor can damages be assessed for any injuries not 
alleged in the complaint.** Material variance be¬ 
tween the pleading and the proof is fatal to a re¬ 
covery but proof of a right of a less extent than 
that claimed by plaintiff on the trial is not fatal to 
a recovery if the complaint is so general that the 
proof is not inconsistent with its allegations.**^ 

§ 111. - Evidence 

a. Presumptions and burden of proof 
b Admissibility 
c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

An owner of an easement in an action to restrain its 
obstruction or to recover damages therefor must show 
a clear title or right, or at least a prima facie case, and 
where such a case is established, the burden is on de¬ 


fendant to disprove such title or right. Defendant Jus¬ 
tifying his act under an easement by prescription has 
the burden of proving not only the existence of the ease¬ 
ment, but also that it Is broad enough to cover the act 
complained of. 

One who asks the aid of a court of equity to en¬ 
join the obstruction of an easement,^* or seeks to 
recover damages for its obstruction,"** must show a 
clear title or right to the casement, or at least a fair 
prima facie case in sujqiort of the title he asserts 
and where plaintiff has established a prima facie 
case, the burden is on defendant to show the nonex¬ 
istence of the alleged easement.^® Plaintiff must 
also show that irreparable or serious injury will re¬ 
sult from the invasion of his legal rights, the ir¬ 
reparable or serious nature of the injury to which 
the property in question is subject, and which it will 
likely sustain, before the legal right can be fully 
vindicated in the proper forum, being the equity on 
which the application for injunction is founded 4® 
It has also been held that in a suit to enjoin defend¬ 
ants from building over a passageway, in which 
plaintiff contended that, at the time the way was 
created, it was intended that it should be kept open 
to the sky, the burden was on plaintiff to prove such 
intention In a suit for a mandatory injunction to 
compel the removal of a building from a right of 
way, if defendant desires that there be a judgment 
for damages, instead of for the removal of the build, 
ing, he has the burden of showing facts which 
would justify such relief.^* In an action by the 
owner of the servient estate against the owner of an 
easement of way for trespass on account of work 
thereon, plaintiff has the burden of proving that the 


Wis —T^athrop v Cary, 2.'J2 N W 697, 
. 202 Wis 237 

Prescriptive rig-lit to an easement 
must be specialIv pleaded —Davis v 
Clark TcxCivApp, 271 SW 190 
34. Pa—Hughes v. Snee, 9 Pa Dist 
526 

3B. Ky—Childers v Gloves, 240 S 
W 1057, 194 Ky 790 

36. Cal—Rowe v Wurster, 194 P. 
725, 50 Cal App 196. 

37. Colo—Durkee v. Jones, 60 P 
618, 27 Colo 159 

38. Md —McTavish V. Carroll, 13 
Md. 429 

W Va —Fleming v BcUtimore, etc., 
R. Co, 41 SE 168, 51 W Va 54 

39. Mass.—Adams v Barry, 10 Gray 
361 

Tex —Lyon v. McDonald, 14 S W. 

261, 78 Tex. 71, 9 LRA 295. 
Petition held inBaAcient 

In landowners' action on right of 
■way agreement for pipe line, petition 
was held insufficient to authorize 
recovery of damages for deprecia¬ 
tion in market value of land—O’Con¬ 


nor V Great Lakes Pipe Line Co , D 
C Mo , 2 F Supp 721, affirmed, C C A., 
63 F2d 52.1 

40l Tex —Mauk v. Texas Pipe Line 
Co , Civ App , 93 S W 2d 820, error 
dismissed 

19 C.J p 1004 note 45 

What constitutes varianoe 

In a proceeding under statute to 
cause obstructions to be removed 
from a private way, applicant al¬ 
leging solely that the way was one 
established by prescription for more 
than seven years is not entitled to 
judgment by proof that the way 
has been In use as a private way for 
more than a year and that the owner 
has closed it without giving to the 
common users thirty days’ notice in 
writing, in order that they might 
take legal steps to have It made 
permanent as required by statute — 
Cowart v Baker, 8 S E 2d 732, 62 Ga 
App. 502. 

41. Mass —^Webster v. Lowell, 8 N 
E 64, 142 Mass. 324. 

19 C J. p 1004 note 46. 
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42. Mo.—^Auxier v Horn, 213 S W. 
100 

NY—Zeiger v Inlerborough Rapid 
Tran.slt Co . 5 N Y S 2d 527. 254 
App Div 908. motion granted 17 N 
E2d 462, 279 NY 611, affirmed 19 
N E 2d 922, 280 N Y 516 

Pa —Griswold Worsted Co v Har- 
rigan, 76 Pa Super 224 

Tex—Posev v Williamson, Civ.App., 
134 S W 2d 335. 

19 CJ p 1003 note 16. 

43. Tex—I'osey v Williamson, Civ. 
App, 134 SW2d 335 

44. Ind —Chamberlin v Myers, 120 
N E 600, 68 Ind.App. 342 

Md—Bernei v Sappington, 62 A 365, 
102 Md. 186 

45. Ind—Chamberlin v Myers, 120 
NE. 600, 68 Ind App 342 

46. Md —Bernei v Sappington. 62 
A 365, 102 Md 186 

19 C.J p 1003 note 19. 

47. Mass —Sargeant v Traverse 

Bldg Trust, 167 NE 233, 267 

Mass. 490. 

48. N Y.—Collins v. Buffalo Furnace 
Co., 76 N.TS. 420, 73 App Div. 22. 
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work was improperly done or unnecessarily injured 
the land.^3 A defendant justifying his act under an 
easement by prescription has the burden of proving, 
not only that an easement exists, but also that it is 
broad enough to cover the act complained of.®® On 
the other hand, where a landowner gave defendant 
the right to go on his land and construct a pipe line, 
a presumption existed that the landowner assented 
to bear all loss and take all profits incidentally re¬ 
sulting from defendant’s proper exercise of the 
right granted, and the burden was on the landowner 
to prove that defendant was negligent in the exer¬ 
cise of such right.®! To establish an easement of 
way over land, plaintiff is not required to prove 
that he has acquired the right to pass over the land 
in a specified defined course.®^ The doctrine of res 
ipsa loquitur has been held inapplicable in an action 
for damages caused by the leakage of oil from pipe 
lines constructed by defendant under an easement.®® 
In summary proceedings, under the Georgia stat¬ 
ute, for the removal of obstructions from a private 


way over which plaintiff claims an easement by 
prescription, the burden is on plaintiff to prove not 
only an uninterrupted use of the way for seven 
years or more, that it does not exceed fifteen feet 
in width, and that it is the same fifteen feet orig¬ 
inally appropriated, but also that plaintiff has kept 
It open and in repair during the prescribed period.®^ 

b. Admissibility 

The rules of evidence In civil actions generally are 
applicable in actions involving the use, maintenance, or 
obstruction of easements. Any competent evidence is 
admissible if material and relevant to the matters In 
issue, including the measure of damages. 

In an action to enjoin or to recover damages for 
the obstruction of, or interference with, an ease¬ 
ment, evidence, to be admissible, must, as in other 
civil actions, be relevant,®® material,®® and compe¬ 
tent;®*^ but if relevant, material, and competent, the 
evidence is properly admitted, and its exclusion is 
error.®® Entry on and occupation of land with use 
of way appurtenant, under a deed purporting to 


49. Minn—Bruns v Willems. 172 
NW. 772, 142 Minn 473 

50. Mass—Fortier v. H P Hood & 
Sons, 30 N E 2d 253—Swc'nsen v. 
Marino. 29 N E 2d 16, 130 A.L..R 
763. 

51- Tex —Lone Star Gas Co v. Hut¬ 
ton, Com.App., 68 SW2d 19, re¬ 
versing, CivApp, 37 SW2d 320. 

62. Mass—Rice v. Vineyard Grove 
Co., 169 N.E. 664, 270 Mass. 81, 

63. Tex—^Mauk v Texas Pipe Line 
Co., Civ.App, 93 SW.2d 820, er¬ 
ror dismissed. 

64. Ga.—Forrester v. McKa’g, 87 S 

E 1060, 144 Ga 702—Collier v 
Farr. 7 SE 860, 81 Ga. 749— 

Barker v. Conrad, 146 S E. 498, 38 
GaApp. 684—Barnett v. Davis, 144 
S.E 330, 38 GaApp 494—Rhodes 
V. Wingfield Orchards, 125 S E. 
729, 33 Ga.App 166—Waddell v 
Ward, 106 S E. 913, 26 GaApp 
615—Golding v Parrish, 106 S E 
743, 26 GaApp 495—Chandler v 
Reeves, 106 SE 724, 26 GaApp 
167—Goodwin v Bickers, 96 S E 
311, 22 Ga.App 13 

55. Ky.—Hicks v. Johnson, 24 S W 
2d 674, 232 Ky. 659 
N.H—Sakansky v. Wein, 169 A. 1. 
86 N.H. 337. 

3MdflBM>e held Irrelevant 

(1) In suit to enjoin obstruction 
of passway, that complainant had 
more convenient way to reach prem¬ 
ises was Irrelevant, where easement 
arose, not by necessity, but by deed 
—Hicks V. Johnson, 24 S W.2d 574, 
232 Ky. 669 

(2) So, evidence concerning new 
way, proposed to be substituted for 
right of way, was irrelevant m suit 


to enjoin obstruction of old way — 
Sakansky v. Wein, 169 A 1, 86 N H 
337 

(3) In suit to enjoin obstruction of 
easement over street, record of pro¬ 
ceedings in municipal court for pur¬ 
pose of abating as nuisance ob.struc- 
tion of street was properly excluded 
—Tietjen v. Meldrim, 169 S E 231, 
172 Ga. 814. 

56. Md—Metaxas v. J R Jarrell & 

Co, 164 A 232. 164 Md 180 
Mass—Briggs v Connors, 136 NE 
I 603, 243 Mass 1. 

NH—Sakansky v. Wein, 169 A 1, 

86 NH. 337. 

Bvldenoe held Immaterial 

(1) In proceeding to enjoin de¬ 
fendant from depriving plaintiff of 
claimed prescriptive easement over 
alley, testimony that witnesses had 
recognized defendants as owners of 
alley, was immaterial—Metaxas v J 
R. Jarrell & Co., 164 A. .232, 164 Md 
180. 

(2) A deed conveying land, togeth¬ 
er with a right of way reaching to 
the rear thereof and. extending from 
other land of the grantee, was not 
ambiguous as to whether the ease¬ 
ment was appurtenant to such other 
land of grantee, and evidence of user 
did not enlarge the grant, and was 
not material, in an action for dam¬ 
ages for obstruction of the way — 
Briggs V Connors, 136 N E. 603, 243 
Mass. 1. 

(3) Evidence concerning a new 
way proposed to be substituted for 
a right of way. was immaterial in a 
suit to enjoin obstruction of old 
way—Sakansky v. Wein, 169 A, 1, 
86 N.H. i37. 


57. Mass—Walker v. E William & 
Merrill C Nutting. 20 N E 2d 441, 
302 Mass 635 

N C —Smith v Jackson, 104 S E 
169, 180 NC. 115 

Bvidenos held incompetent 

(1) In suit to restrain entry and 
construction of street on private way 
between lots conveyed to plaintiffs 
by deeds referring to recorded plan, 
showing as part of such way a strip 
of land across it, evidence that plain¬ 
tiffs were induced to purchase lots 

I by expectation that they were locat¬ 
ed on dead end street was properly 
excluded—^Walker v E William & 
Merrill C Nutting. 20 N E 2d 441, 
302 Mass 635. 

(2) In an action to enjoin defend¬ 
ants from closing up a right of way 
over their land, plaintiff claiming an 
easement, testimony from defendant 
in detail as to why he fenced the 
way and plowed it up. specifying 
that the lane was a damage to his 
land, etc., and that he had built a 
new outlet more beneficial to his 
farm and also one over which plain¬ 
tiff could reach the public highway, 
was inadmissible as incompetent and 
calculated to mislead, title to the 
easement being the true issue — 
Smith V. Jackson, 104 S E 169, 180 
NC. 116 

58. Ga—Tietjen v Meldrim, 169 
S E. 231, 172 Ga. 814 

Flat sliowiiig sasement 

(1) Evidence of plat showing al¬ 
ley recorded by proprietor under 
whom defendant claimed easement in 
alley was not inadmissible as irrele¬ 
vant—Holder v. Jordan Realty Co., 
154 S.E 363, 170 Ga. 764. 
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convey the land and way, are some evidence of a 
right to use the way as against one who shows no 
right to interfere with the use.^® To show plain¬ 
tiff’s right to an easement of way, obstructed by an 
adjoining owner, plaintiff may prove title to the real¬ 
ty.®® So, evidence is admissible to show that de¬ 
fendant acted maliciously,®^ or with a knowledge 
of plaintiff’s rights.®^ Where plaintiff, in an action 
for damages from the obstruction of a way by a 
fence, was allowed to state what she said to one of 
defendant’s agents about the fence, defendant 
should have been permitted to ask plaintiff, on 
cross-examination, if she had applied to defendant 
to remove the fence before bringing suit, and to 
show why gates were put in ®3 Tn an action for the 
obstruction of a way to a hotel, declarations of the 
guests, made at the time of leaving, and tending to 
show that they left on account of the obstruction, 
were admissible as being expressive of the motive 
and reason for their actions ®^ On the question of 
damages due to the obstruction of a way, evidence 
of the injury caused thereby to persons other than 
plaintiff,®® or testimony basing witnesses’ estimates 
of damages to plaintiff by the obstruction of the 
way on other lands of pfaintiff in the vicinity,®® is 
not admissible; but evidence is admissible of any 
expenditures made by plaintiff in improving the 
way ®'^ In an action for the obstruction of a pass¬ 
way leading from plaintiff’s property, evidence of 
the rental value of the property is competent on the 
measure of damages.®® So, evidence that tenants 
of the owner of the dominant estate removed from 


the premises, or refused to lease apartments because 
of interference with an easement of access, is ad¬ 
missible to corroborate evidence as to diminution 
in value, in determining the measure of damages 
for such interference.®® It is proper to prove the 
market value of plaintiff’s property before and after 
the way was closed.*^® On the other hand, under a 
contract providing that a pipe line company should 
pay damages to crops, fences, and improvements, 
evidence of the difference between the value of the 
land before and after the construction of the pipe 
line was held inadmissible, as the measure of dam¬ 
ages, because leaving out of consideration rights 
acquired in the land under the contract."^^ Evi¬ 
dence is admissible on the part of defendant to show 
in mitigation of damages that the way obstructed 
was not plaintiff’s only means of access to his prem- 

ises.'^2 

c. Weight and Sufficiency 

The general rules of evidence In civil actions are 
applicable in determining the weight and sufficiency of 
evidence to prove the matters in issue in actions con¬ 
cerning easements, and to establish a right to the relief 
sought. A preponderance of the evidence is sufficient. 

To warrant a recovery the evidence must estab¬ 
lish both the right of plaintiff and also an unlaw¬ 
ful interference w’lth it by defendant.'^® Neither 
party is obliged to prove his affirmative allegations 
beyond a reasonable doubt, but only by a preponder¬ 
ance of the evidence."^^ A party who charges a 
wrongful obstruction of his easement cannot rely 
on the weakness of the adverse party’s title ,'^® but 


(2) Nor was such plat inadmissible 
because not plat of city.—Holder v. 
Jordan Realty Co, supra 

Receiver’s deed 

In suit to enjoin obstruction of 
easement, evidence of receiver's deed 
from which both parties claimed title 
was erroneously excluded —Tietjen 
V. Meldrim, 159 SE 231, 172 Ga 
814. 

Deed mlsdescrlblxifif easement 

In an action by the owner of a 
servient estate to restrain the re¬ 
moval of a grate at one end of <i rigrhl 
of way where plaintiff, on the profert 
of a deed showing: a rig^ht of way 
across different land, stated that he 
would show that the ngrht of way 
claimed by defendant was taken pos¬ 
session of, laid out, and used under 
the deed, and that the misdescription 
resulted from a mistake of the par¬ 
ties, admission of the deed and tes¬ 
timony showing: the mistake were 
not error, even thoug:h the mis¬ 
description had not been pleaded nor 
reformation asked.—Berg v. Neal, 82 
NE. 802, 40 Ind.App 575. 

5^ Mass—Shapine v. Shaw, 22 N.E. 

894, 150 Mass. 262. 


60. Mo —Eaton v. Milbourn, App., 
135 SW2d 387. 

61. Vt—Burnham v. Jenness, 54 Vt 
272. 

62. Pa—Bennett V. Biddle, 24 A. 738, 
150 Pa 420 

63. Ky —Louisville & N R Co. V. 
Carter, 86 S W 685, 27 Ky L. 748. 

64. Me —Cleaves v Braman, 68 A 
857, 103 Me 154 

65. Mass —McDonnell v Cambridge 

R Co, 23 N E. 841, 151 Mass 

159—Pettingill v. Porter, 3 Allen 
349 

66. Ky—Harp v Brookshire, 248 S. 
W. 177, 197 Ky 794. 

67- Ind —Hill V Hagaman, 84 Ind 
287 

68. Ky—Louisville & N. R Co v 
Carter, 86 SW 685, 27 Ky.L 748 

66. NY —^Amalgamated Properties 
v Oak wood Gardens, 266 NTS 
381, 148 Misc 426. affirmed 263 N. 
YS 927, 238 App.Div 867 

70. Ga.—Atkinson v. Krels, 78 S E 
465, 140 Ga 52. 

71. Iowa —Asher v. Continental 
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Const. Corporation, 250 NW 179, 
216 Iowa 977 

Mo —Shoemaker v. Great Lakes Pipe 
Line Co . 60 S W 2d 76. 227 Mo App 
941, affirmed. Sup, 75 S W.2d 849 
—Fulkerson v Great Lakes Pipe 
Line Co, 60 S W 2d 71, 227 Mo. 
App 882, affirmed 75 S W 2d 844, 
335 Mo 1058 

72. Pa—Demuth v. Amweg, 90 Pa. 
181 

73. Conn—Phillips v. Bonadies, 136 
A 684. 105 Conn 722. 

19 CJ p 1003 note 30. 

Agroemeat between county super¬ 
visors and a landowner petitioning 
for a highway crossing his pasture, 
that a runway under the highway 
was to be left for his cattle, could 
not be inferred from circumstances 
alone.—Roberts v Madison County, 
167 N.W. 644, 183 Iowa 915 

74. Utah —Merrill v. Bailey & Sons 
Co., 106 P 2d 255. 

75b Ala —Barker v. Mobile Elec¬ 
tric Co, 55 So 364, 173 Ala. 28. 
Ky—Mustain v. Vincent, 248 S.W. 
867, 198 Ky. 337. 
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to establish his right, it is not necessary that plain¬ 
tiff should show any title other than the actual use 
and occupation of the premises to which the ease¬ 
ment is appurtenant, 76 unless from the nature of 
the proceedings the title is directly put in issue 
neither is it necessary in order to show a violation 
of his right for him to prove that any actual dam¬ 
ages have been sustained.’^® Where a prescriptive 
easement exists, the evidence must show that any 
extension of the use was made within the period 
during which the easement was acquired, to justify 
the issuance of an injunction.^^ It is the duty of 
the chancellor in a suit to establish an easement by 
prescription to pass on the credibility of witnesses, 
and determine the weight to be given to their testi¬ 
mony.*® 

Evidence held sufficient. In the notes reference is 
made to cases in which the evidence was held suffi¬ 
cient to show plaintiff’s title or right to the ease¬ 
ment alleged to have been obstructed or interfered 
with,*i and the nature and extent of his rights 
to sustain findings as to location, extent and width 


of ways;** to show that a purchaser had notice 
that the existence of an easement was in dispute 
to show that a purchaser of a servient estate had 
notice of an easement ;** to show an obstruction of 
a way,*® and that such obstruction proximately 
caused plaintiff’s injuries to support a finding 
that defendant did not interfere with plaintiff’s 
right of way ,** to show that depreciation of rental 
value did not result from the obstruction of a 
way;*® to show that a substituted mode of egress 
was not as convenient as a way;®® to support a 
judgment in favor of a landowner for injury to his 
land by the negligent construction and maintenance 
of a pipe line right of way over the land;®^ to sus¬ 
tain a finding that no injury to a landowner’s rights 
resulted from defendant’s work in grading and im¬ 
proving his right of way ,®2 to authorize an injunc¬ 
tion against an obstruction of an casement ,®* to 
show that plaintiffs were guilty of laches in bring¬ 
ing a suit to enjoin the obstruction of an ease¬ 
ment ,®4 to sustain a finding that defendant’s fences 
had not cut off plaintiff’s use of the easement for 
the five-year period within which actions to recov- 


76. sc—Ferguson v Witsell, 39 S 
CL. 280, 57 Am D 744—Smith v 
Kinard, 20 SCL 642 note 

77. SC—Smith v Kinard, supra 

78. Me—Tuttle v Walker, 46 Me 
28 

19 CJ p 1003 note 34. 

79. Neb —Onstott v Airdale Ranch 
& Cattle Co, 260 NW 556, 129 
Neb 54 

80b Pa—Deeb v Ferns, 193 A 75, 
127 PaSup€*r 489. 

81. Cal—Hutton v Ormando, 43 P. 

2d 1100. 3 C.il App 2d 305 
Fla—^Kotick V Duirant, 196 So 802, 
143 Fla 386 

lowa—Thul \ Welland, 239 NW 
615, 213 Iowa 713 

Ky —Rogers v Johnson, 82 S W 2d 
493. 259 Ky 377 

Mass—Da\is v Sikes, 151 NE 291, 
254 Mass 540 

Mich —Rodal v Crawford, 261 N W 
260, 272 Mich 9') 

RI—Fitzpatrick v Brennan, 155 A 
405 

Tenn —Inman v. Fox, 1 Tenn App 
119. 

88 . Mass —Towle v. Trustees of 
Donations of Protestant Episcopal 
Church, 156 NE 70, 259 Mass 250 
Utah —Merrill v. Bailey & Sons Co , 
106 P.2d 255. 

Vsa made of zifirht of way is evi¬ 
dence of extent of right—Misjsion- 
ary Soc. of Salesian Congregation v 
Evrotas. 175 N.E 523, 256 N Y 86, 
modifying 242 N.Y.S. 122, 229 App 
Div. 392. 

rights 

Facts were held sufficient to show 


right to use way across adjoining 
land was limited to hauling of sand 
from designated area on petitioner’s 
land —Towle v. Trustees of Dona- 
tions of Protestant Episcopal Church, 
156 NE 70, 259 Mass 256 

83. Ark —Neil v. Nell, 13 S W 2d 
4, 178 Ark 1199 

Cal —Douglas v Lewin, 20 P 2d 
959. 131 Cal App 159 
Fla—Kotick V Durrant, 196 So 802, 
143 Fla. 386 

Md—Grelf v Tea.s. 144 A 231, 156 
Md 284 

Mass—McMahon v. Blanchard, 163 
NE 761, 265 Mass 56 
Mo—Eaton v Milbourn, App, 135 S 
W 2d 387. 

Va—Good V Petticrew, 183 SE 217. 
165 Va. 626. 

In determlnlxig xoasoaiable width of 

way for owner of dominant estate to 
use in passing to and fro, situation 
of parties, character and configura¬ 
tion of land, purposes for whu h it 
was originally used at time of grant 
without location, and all circum¬ 
stances are to be considered —Dun¬ 
ham V Dodge, 126 N E. 663. 235 

Mass 367. 

84. Ky —Golden v Rupard, 80 S W 
162. 25 KyL 2125. 

85. Wyo—Forde v. Libby, 143 P 
1190, 22 Wyo 464 

19 C.J. p 1003 note 39. 

80. Conn —Fusaris v. Cavallaro, 

138 A. 364, 106 Conn. 464. 

Ky—Dunn v. Jones, 44 S.W.2d 513. 

241 Ky. 601. 

19 C.J. p 1003 note 36. 
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87. Conn—Fu.saris v Cavallaro, 138 
A 364, 106 Conn 464 

88. Ark—Viraldo v Ilohenschultz 
261 SW 314, 164 Ark 192 

89. R I —Abney v. Twombly, 97 A 
806, 39 Rl 304 

90. Mo—Progress Press Brick, etc, 
Co V St Louis, etc. R Co. 168 
S W 588. 251 Mo 606 

91. Okl —Shell Pipe Line Corpora¬ 
tion V Freeman, 62 r.2d 1177, 178 
Okl 361. 

92. Minn—Bruns v Willems, 172 
N W 772, 142 Minn 473 

93. Ill — Look V Bruninga, 180 N E 
816, 348 111 183 

Iowa—Heinrich v Schmitt, 181 N 
W 407. 192 Iowa 43 

La—Ronaldson v. Vicknair, App, 
186 So 62 

Mass—Carter v Sullivan, 183 NE 
343, 281 Mass 217—Dunham v 

Dodge, 126 N E 663, 236 Maas. 

367 

Pa—Harpster v. Robinson, 91 Pa 
Super 404 

Tex —Boynton v. Milmo, Civ App , 
218 SW 510 

19 C J. p 1003 note 35. 

MMidatory Injunction to compel 

removal of obstructions held war¬ 
ranted by evidence 

Ky—Rogers v Johnson. 82 S.W.2d 
493, 259 Ky. 377 

Mass —Carter v. Sullivan, 183 N.E. 
343. 281 Mass. 217. 

Okl.—Wright V Barlow, 37 P.2d 
958, 169 Okl 472. 

94b Ga.—Tietjen v. Meldrim, 166 S. 
E. 186, 175 Ga. 843. 
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cr and interest in real property must be brought 
to sustain a decree or judgment for defendant;®® 
or to establish various other matters in issue.® 

Evidence held insufficient Cases are referred to 
in the notes in which the evidence was held insuffi¬ 
cient to prove plaintiff’s title or right to the ease¬ 
ment;®® to support a finding as to the extent of 
a way,®® to show that the use of a driveway by 


the owner of the servient estate was unreasonable, 
so as to warrant limiting the use to show that the 
servient owner had a right to erect gates across a 
way ,2 to warrant a decree requiring the erection 
and maintenance of a gate by the easement owner;® 
to justify injunctive relief;^ to warrant an award 
of damages for interference with an easement 
to warrant recovery of more than nominal damag¬ 
es;® or to prove various other matters in issue.*^ 


95. Cal—Roger v Struven, 186 1* 
817. 44 Cal App 528. 

96. Ark —Caddo River Lumber Co 
V Rankin. 295 SW 52. 174 Ark 
428 

Tex—Arden v Boone, Civ App, 187 
S W. 995, afRrmed, Com App, 221 
SW 265 

19 C J. p 1003 note 41 

97. Ky—Ilicks v .Tohnson. 24 S W. 
2d 574 232 Ky 659 

Minn—T^embk** \ Lembke, 194 N W 
367. 156 Minn 155 

RI—Hui.st \ Brayton. 113 A 4. 43 
RI 378 

Agreement to close passway 

Kvidence was held to support find¬ 
ing that owner of dominant estate 
had not made oral agreement to 
close passway —Hieks v Johnson, 
24 S W Jd 574, 232 Ky 659 
Requirements of contract 

E' idence was held to sustain de¬ 
fendant's claim that a contract for 
a right of way across plaintiff’s 
land did not require certain gales 
to be constructed in a manner .so a.s 
not to interfere with plaintiff’s land 
—Lembke v Lembke, 194 NW 367, 
156 Minn 155 

Substitution of ways 

In suit to enjoin obstruction of 
plaintiff’s right of way across de¬ 
fendant's land, evidence was held to 
justify finding that the right of 
way involved in the action had been 
substituted for original right of 
way reserved to plaintiff’s predeces¬ 
sor in deed to defendant’s predeces¬ 
sor—Hurst V Bray ton, 113 A 4, 
43 R I. 378 

Right of servient owner to maintain 
gates 

(1) In suit for mandatory injunc¬ 
tion for removal of gates on pass¬ 
way, by heirs of covenantee under 
covenant of former owner of part 
of land through which passway ran 
that passway should remain open 
as “now laid off and established,’’ 
against purchasers from covenantor 
and others, evidence established that 
gates had been erected at approxi¬ 
mately same places by servient own¬ 
ers prior to acquisition by plaintiffs 
or their ancestor of any easement 
rights under such covenant or 
through public or private prescrip¬ 
tive right, and that gates had been 
continuously maintained, so as to 


bar relief—Rupp \ Hickman, 112 
SW2d 1023. 271 Ky 708 

(2) Evidence held to show that 
owners of servient estate had right 
to maintain a gate across a pass¬ 
way which was necessary for rea¬ 
sonable enjoyment of their proper¬ 
ty —Mann v Phelps. 107 S W 2d 288, 
269 Ky 493 

98. Conn—Cascio v Menghi, 172 A 
919, 118 Conn 436 

NY—Hunter v Van Keuren, 224 N 
Y ,S 153. 130 Misc 599 
Va—Williams v Cordan, 154 SE 
518. 154 Va 728 

99. Pa —Tresca v Schupp, 91 Pa 
Super 368 

1. Utah—Stevens v Bird-Jex Co, 
18 P2d 292. 81 Utah 355 

2. Ky—Bndwell v Beerman, 227 
S W 165, 190 Ky 227 

3. Ind —Switzer v Armantrout, 19 
NE2d 858, 106 Ind App 468 

4. Ky—Whitaker v Million, 66 S 
W 2d 543, 246 Ky 8*19 

Md —Libertini v Schroeder, 132 A. 
64, 149 Md 484 

Pa—Leerone v. Bennethum, 93 Pa 
Super 296 

5. NY —Ringwald v. Sadlowski, 

260 NYS 532, 237 App Div 59 

Interference with light 

In suit to enjoin interference with 
easement for light by outside stair¬ 
way, which did not interfeie with 
light received by plaintiff’s building, 
but which might, if building were 
extended, evidence did not show in¬ 
fringement of plaintiff’s rights — 
Ilasselbring v Koepke, 248 N W 
869, 263 Mich 466. 93 ALR 1170 
In absence of evidence of dimin¬ 
ished rental valne, owner of apart¬ 
ment building was not entitled to 
recover damages from owner of ad¬ 
joining property for interference 
with former’s easement of aece.ss. 
notwithstanding proof that tenants 
had vacated —Amalgamated Proper¬ 
ties V Oakwood Gardens, 266 N Y 
S 381, 148 Misc 426. affirmed 263 
NY.S 927, 238 App Div 867 

6. Ky —Cox V Blaydes, 54 S W 2d 
622, 246 Ky. 121, 

Mo—Stotzenberger v Perkins, 68 
SW.2d 983, 332 Mo 391 

7. Conn — Sachs v. Toquet, 183 A 
22. 121 Conn 60, 103 A.L R. 677. 
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Mass —Healey v Smith Carriage 
Co. 163 NE 856, 265 Mass 203. 
NY—Calli v Sorci, 197 NYS 447, 
203 App Div 327. 

Tex —Mauk v Texas Pipe Line Co , 
Civ App, 93 S W 2d 820, error 

dismissed 

Particular matters 

(1) Evidence disclosing that ad¬ 
joining owner’s use of common 
driveway for parking was accom¬ 
panied by recognition of other own¬ 
er’s right of use without interfer¬ 
ence by such parking did not es¬ 
tablish adjoining owner’s right to 
use driveway by adverse user but 
required that each owner be per¬ 
mitted to use driveway without mo¬ 
lestation from the other—Sachs v. 
Toquet. 183 A 22, 121 Conn 60, 103 
ALR 677 

(2) Attendant circumstance.s at 
time of execution of deed reserving 
private wav were held not to dis¬ 
close intention that no part of pas¬ 
sageway should be built over—Hea¬ 
ley v Smith Carriage Co, 163 N E. 
856, 265 Mass 203 

(3) Evidence that, when defend¬ 
ants’ predecessor granted a right 
of way to plaintiff’s predecessor, a 
small tree was growing on the edge 
of the right of way granted, no 
complaint was made against the ex¬ 
istence of the tree during the time 
It grew from a small sapling to a 
large tree, plaintiff had access to 
another public street directly from 
her own lands, the distance between 
the tree and defendants’ house was 
about seven and one half feet, and 

I the rea.son plaintiff desired the re¬ 
moval of the tree was that she had 
begun to use vehicles wider than the 
ones she had formerly used, did not 
authorize a finding that the removal 
of the tree was necessary to plain¬ 
tiff's enjoyment of the property — 
Calli V Sorci, 197 NYS 447, 203 
App Div 327. 

In action by landowner against 
easement owner 

(1) In suit for damages caused 
from leakage of oil from pipe lines 
constructed under easement, where¬ 
in claim was limited to leakage from 
one line which was only one laid un¬ 
der easement, evidence was insuffi¬ 
cient to warrant recovery by gran¬ 
tor where all testimony introduced 
by grantor was as to leakage of 
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§ 112. -Trial 

a. In general 

b. Questions of law and fact 

c. Instructions 

d. Verdict and findings 

a. In General 

Under some statutes it is proper to try on oral 
testimony an action for an injunction to remove ob¬ 
structions from an easement. 

Under a statute providing that the court may, in 
an equitable action, before the proof has been tak¬ 
en, order that the evidence be heard by the judge 
in the same manner as testimony is introduced in 
ordinary actions, a trial on oral testimony of an 
action for an injunction to remove obstructions 
from an easement, is not error.® 

b. Questions of Law and Fact 

As in other civil actions questions of fact arising on 
conflicting evidence are for the Jury, or for the court 
where there is no Jury. 

In an action for obstructing an alleged private 
way, whether the way is public or private, is a 
question of fact.® Whether other ways than those 
provided for by covenant in right of way deed had 
been established and acquiesced in in lieu thereof,^® 


whether the owner of the easement has used it for 
an unauthorized purpose,^! whether the burden on 
the servient estate has been unreasonably in- 
creased,^® whether injury to cattle belonging to the 
owner of the servient estate or one to whom he had 
let the grazing rights thereon, was due to the neg¬ 
ligence of the easement owner,^® whether the own¬ 
er of a pipe line over a farm was negligent in con¬ 
structing and maintaining the same so near the sur¬ 
face of the land that personal injuries resulted to 
the servient owner when his plow struck the pipe 
line,^^ and whether a servient owner so injured was 
guilty of contributory negligence,^ ^ and the amount 
of damages sustained by the landowner as a result 
of the acts of the easement owner,have also been 
held questions of fact under the evidence. Wheth¬ 
er the owner of the servient estate has used his 
property in a reasonable manner, or in a manner 
inconsistent with the rights of the owner of the 
easement,^ 7 and what is necessary to the easement 
owner's beneficial use and enjoyment,are ordi¬ 
narily questions of fact, but it is otherwise where 
the undisputed evidence shows that all of a right of 
way, except a strip two feet wide, was obstructed 
by the servient owner.Where a private way was 
obstructed only by stones, which the uncontradicted 
evidence showed could easily be removed at small 


oil from two pipe lines with nothing: 
to show how much oil leaked from 
either line —Mauk v. Texas Pipe 
Line Co. Tex Civ App., 93 S W 2d 
820, error dismissed 

(2) evidence in landowner’s suit 
agrainst operators of oil well did 
not warrant recovery for failure to 
use particular roadwas*^ —Hamon v 
Sanderford, Tex Civ App , 28 S.W 2d 
861. 

(3) Nor did it warrant recovery 
on account of land being: water¬ 
logged —Hamon v. Sanderford, Tex. 
Civ App , 28 S W 2d 861. 

8 . Ky—Burton v Bradshaw. 98 S. 
W.2d 467, 266 Ky 162. 

9. Mass —Deerfield v Connecticut 

River R Co, 11 N E 105, 144 

Mass. 326. 

19 C J. p 1004 note 53. 

10. Ky.—Lexington, etc. R Co. v. 
Hargis, 203 SW 1225, 180 Ky. 
636. 

11. Mass—^Appleton v. Fullerton, 1 
Gray 186 

Pa.—Siedler v. Wain. 109 A. 643. 

266 Pa. 361, 8 A.L R 1363 
aronBOlt bald arroneons 

Nonsuit at conclusion of plain- 
tlif’s testimony in action for tres¬ 
pass by piling wood in alleged pass¬ 
way, to which defendant claimed ti¬ 
tle by prescription was held er¬ 
roneous.—Noyes v. Levine, 164 A 
78, 130 Me. 161. 


12. Mich—Henkle v Goldenson, 248 
NW. 574, 263 Mich 140—Bang v 
Forman, 222 N W. 96, 244 Mich 
571 

13. Tex —J M Huber Petroleum 

Co V Take, Civ App , 121 S W 2d 
670—M & M Pipe Line Co v, 
Menke, Civ.App, 45 S W 2d 344, 

error refused—Hamon v Sander¬ 
ford. Civ App. 28 SW2d 861 

14. Ohio —Besser v Buckeye Pipe 
Line Co., 13 NE2d 927, 57 Ohio 
App. 341. 

Direction of verdict erroneous 

Where farmer was injured while 
plowing when plow struck pipe line 
put in by pipe line company after 
obtaining an easement for a pipe 
line "over and through” the farm, 
but w^hich reserved right of farmer 
to cultivate the land, pipe line com¬ 
pany was not entitled to a directed 
verd'ct in personal injury action 
brought by farmer against it—Bes¬ 
ser V. Buckeye Pipe Line Co, su¬ 
pra 

15. Tex.—Northeutt v. Magnolia 
Petroleum Co., Civ.App., 90 S W 2d 
632, error refused. 

16. Ga —Bray v. Georgia Natural 
Gas Corporation, 199 S E. 239, 58 
GaApp 490. 

Agreements as to damages 

(1) Evidence concerning amnant 
of damages suffered as result of 
removal of pipe line by plaintiff. 
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to whom natural gas company guar¬ 
anteed to pay any damages caused 
to plaintiff’s land by the install¬ 
ation. maintenance, operation, or 
alteration of such pipe line, was for 
jury—Bray v Georgia Natural Gas 
Corporation, supra. 

(2) Damage to spring from diver¬ 
sion of flow of percolating waters 
was not as matter of law outside 
scope of covenant, by grantee of 
easement for sewer and water pipe, 
to save the grantor harmless from 
all 10 .SS or damage from the lay¬ 
ing of the pipe —Shaw v. General 
Chemical Co, 120 A. 850, 2 W W. 
Harr . Del . 172 

17. Tex —Magnolia Pipeline Co. v. 
McCarter, Civ App , 52 S W 2d 663 
—Gillett V Van Horne. Civ App , 
36 S W 2d 305, error dismissed— 
Murray v Dickson, 123 S W. 176, 
67 Tex Civ App 620 

19 C J p 1004 note 50 
Whether encroachment makes 
way less nseftil or less convenient 
IS usually for trier of facts.—Will¬ 
ing V. Booker, 168 S E. 417, 160 Va. 
461. 

18. Mich —Hasselbring v. Koepke, 
248 N.W. 869, 263 Mich. 466. 93 A. 
L.R. 1170. 

19b Tex.—Gillett v. Van Horne, 
Civ.App., 36 S.W.2d 306. error dis¬ 
missed. 
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expense, the trial court should have held as a mat¬ 
ter of law that the injury was only temporary, and 
it was error to submit to the jury the question 
whether the injury was temporary or permanent.2^> 
It is proper to direct a verdict for defendant in an 
action for damages from leakage of oil from a pipe 
line constructed under an casement, where, if the 
case had been submitted to the jury, a finding of 
damages necessarily would have been based on mere 
surmise or gucss.^i 

c. Instructions 

The court must instruct the Jury on the nature of 
the right in issue. The instructions must state correct 
principies of iaw, must not be misieading, and must be 
warranted by the evidence. 

In accordance with the general rules as to in¬ 
structions to the jury in civil cases, the court must 
fully inform the jury as to the nature of the right 
in issue between the parties.-^ The instructions 
must state correct principles of law,23 must not be 
-misleading,24 and must be warranted by the evi¬ 
dence.25 Under a contract granting a right to lay, 
relay, alter, or remove pipe lines, and providing for | 


payment of all damages to "crops, surfaces, fenc¬ 
es, and premises,” including maintenance damages, 
on completion of each pipe line, an instruction per¬ 
mitting recovery of damages for full depreciation of 
the entire tract on completion of the first pipe line, 
was error.25 In accordance with the rule applica¬ 
ble to civil actions generally, failure to give a par¬ 
ticular instruction the substance of which is covered 
by the other instructions given, is not error nor 
is It error to fail to give a requested instruction 
which states a correct proposition of law but is not 
applicable to the matters in issue.28 

d. Verdict and Findings 

The verdict and findings are governed by the rules 
relating to the trial of civil actions generally. The find¬ 
ings must be consistent and responsive to the issues 
raised by the pleadings and evidence. 

The general rules governing verdicts and findings 
of the jury, see Trial §§ 485-573, also 64 C.J. p 
1053 note 53-p 1189 note 61, and findings of the 
court, see Trial §§ 609-657, also 64 C.J. p 1227 note 
12-p 1288 note 82, are controlling in actions of this 
character.2® The general verdict must be consist- 


aOi Ky.—Lexington, etc, R Co v 
Hargis, 203 S W. 525, 180 Ky 636 

ai. Tex —Mauk v. Texas Pipe Line 
Co., Civ App., 93 S W 2d 820, error 
dismissed. 

22. Ind —MoCardle v. Barricklow, 
68 Ind 356. 

19 C J p 1004 note 54 

23. Ga—Tietjen v. Meldrim. 151 
S E 349, 169 Ga 678. 

£ob 8 of easement 

(1) Instructions authorizing in¬ 
junction against obstruction of 
easement acquired by grant over 
street were erroneously qualified to 
make instructions applicable, unless 
right to easement was abandoned 
by nonuser, since an easement ac¬ 
quired by grant cannot be lost by 
nonuser—Tietjen v Meldrim, supra 

(2) Charges authorizing injunc¬ 
tion against obstruction of easement 
unless abandoned by nonuser, and 
Instruction that easement acquired 
by grant could not be lost by non¬ 
user, were misleading without fur¬ 
ther instruction that e.asement in¬ 
volved was acquired by grant.— 
Tietjen v. Meldrim, supra 

(3) But a charge that plaintiff 
having right to use streets could 
object to obstruction was properly 
qualified, unless right to object was 
lost—Tietjen v Meldrim, supra 
Conformity to statute 

Charge on cotenant’s right to ex¬ 
clusive use of street by ousting of 
cotenant was properly refused as 
not conforming to statute.—Tietjen 
V. Meldrim, supra. 


24. Ga.—Tietjen v Meldrim, supra. 
Ky—Louisville & N R Co v Car¬ 
ter. 86 SW 685, 27 Ky.L. 748 

Measure of damages 

In an action for damages from 
the obstruction of a passway, an in¬ 
struction that if plaintiff had ob¬ 
tained a prescriptive right to the 
way, and her use of it was obstruct¬ 
ed by defendant, the jury should find 
for plaintiff such sum as would 
reasonably compensate her for any 
trouble and inconvenience caused by 
the obstruction, followed by an in¬ 
struction that the measure of dam¬ 
ages was the diminution of the 
value of the use of plaintiff’s house 
and land where the obstruction was 
continued, was misleading, and the 
part of the first instruction relative 
to the measure of damages should 
have been omitted, and the second 
instruction given in its stead —Lou¬ 
isville & N. R Co V. Carter, supra 

25. Ky—Bowling v Bourne, 127 S 
W 2d 148, 277 Ky. 758 

Me—Burnham v. Burnham, 156 A 
823, 130 Me 409. 

ZnstmctioiLS not applicable to evi¬ 
dence 

(1) In suit to compel landown¬ 
ers to reopen a way “cutting” a 
corner in county road, and for dam¬ 
ages for its closing, evidence did 
not warrant instruction that plain¬ 
tiff should recover if plaintiff owned 
right of way by prescription, even 
though road had been shifted in 
consequence of wasting of soil, or 
there had been a deviation from 
originally established road.—Bow¬ 
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ling V. Bourne, 127 S W 2d 148, 277 
Ky. 758. 

(2) Charge that one claiming pri¬ 
vate way over former highway must 
prove when he ceased yse of high¬ 
way and started adverse use was 
properly refused, no evidence jus¬ 
tifying it —Burnham v. Burnham, 
156 A 823, 130 Me 409. 

2 & Mo—Fulkerson v Great Lakes 
Pipe Line Co, App, 60 S W.2d 

71, affirmed 75 S W 2d 844, 335 

Mo 1058, and followed in Shoe¬ 
maker V Great Lakes Pipe Line 
Co, 60 SW2d 76, 227 Mo App. 

941, affirmed. Sup. 75 S W 2d 849. 

27. Mass—Howard v O’Neill, 2 Al¬ 
len 210—Smith V. Lee, 14 Gray 
473 

28. Mass—Smith V. Lee, supra 
29^ Ca.1 —Douglas v. Lewin, 20 P. 

2d 959, 131 Cal. App 159 
Conn —Deregibus v Silberman Fur¬ 
niture Co, 197 A. 760, 124 Conn. 
39 

Mass—Panikowski v Giroux, 172 N. 

E 890, 272 Mass 580 
Tex—Northeutt v Magnolia Petro¬ 
leum Co, Civ App, 90 SW2d 632, 
error refused 
19 C J p 1004 note 56. 

Sufficiency of findings 

(1) In action to establish ease¬ 
ment, findings were held sufficient¬ 
ly to describe trail over land — 
Douglas V. Lewin, 20 P.2d 959, 131 
Cal.App. 159. 

(2) Where the grantor of land 
conveyed part thereof, reserving a 
right of way, a subsequent grantee 
of the land retained was not en- 
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cnt with the special findings,3® and the findings must 
be consistent with each other,and be responsive 
to the pleadings32 and evidence.^s Failure of the 
court to find on material issues is reversible error 
but a finding as to the title to the land over which a 
right of way is claimed is not necessary where the 
title IS not disputed.^® In an action to secure the 


removal of obstructions from a private way of ne¬ 
cessity a verdict for plaintiff is not insufficient be¬ 
cause no damages are found in his favor.36 A 
finding that a roadway over other land of the gran¬ 
tor is appurtenant to the land conveyed excludes 
the idea that the way was personal or in gross.^*^ 


titled to judgment in a suit to es¬ 
tablish the right of way as ap¬ 
purtenant to his land, in the ab¬ 
sence of findings that the road ex¬ 
isted prior to the conveyance sever¬ 
ing the estate—Nay v. Bernard, ISO 
P 827, 40 Cal App 364 

(3) Findings that right of way 
was only means of ingress and 
egress by vehicles between street 
and landlord’s property, and that 
when landlord purchased the prop¬ 
erty he understood that easement 
existed, and would not have pur¬ 
chased without the easement, and 
that no one objected to the use of 
the right of way by tenants and 
subtenants, established that right 
of way was considered hy landlord 
and tenant to be included in the 
lease, so that tenant, who subse¬ 
quently purchased the premises, 
could obtain right of way by ad¬ 
verse possession in favor of the 
landlord —Deregibus v Silberman 
Furniture Co, 197 A 760, 124 Conn 
39. 

« 

(4) In suit to enjoin obstruction 
to right of way, objections to mas¬ 
ter’s findings respecting intention 
m granting right of way were prop¬ 
erly sustained, where instrument 
creating easement was unambigu¬ 
ous—Panikowski v Giroux, 172 N 
E 890, 272 Mass 580 

FindiagB held too indefinite and 
inadequate to show adverse posses¬ 
sion of free passageway around 
courthouse granted to county —Ad¬ 
dison County V Blackmer, 14 3 A 
700, 101 Vt 384. ^ 

Contributory negligence 

In farmer’s action for injuries | 
sustained when plow struck petro¬ 
leum company’s pipe line running 
through farmer’s land, finding that 
farmer should have known that pipe 
line was not below plow depth was 
not finding on which contributory 
negligence could be predicated, 
where there was no finding what 
farmer did or failed to do which 
constituted negligence and whether 
such act or omission constituted 
proximate cause.—Northcutl v Mag¬ 
nolia Petroleum Co , Tex Civ App , 
90 S W 2d 632, error refused. 

Facts found by master were held 
to Justify judge’s finding that lot 
owners, suing for removal of struc¬ 
tures on right of way across ad¬ 
joining lot, were not guilty of laches 


barring easement—Alvord v Bick- 
nell. 182 NE 848. 280 Mass 567. 
Construction of findings 

(1) Finding that use was open 
continuous. adverse, and under 
claim of right and with owner’s ac¬ 
quiescence and knowledge was held 
not to mean it was permissive — 
Hare v. Craig, 276 P. 336, 206 Cal 
753 

(2) Master’s finding that defend¬ 
ant's right of way over plaintilf’s 
land should be used with reason¬ 
able regard for the comfort and 
enjoyment of owrner of servient es¬ 
tate and not in such manner as to 
disturb his peace or value of prop¬ 
erty. did not mean that ever> trifling 
disturbance of plaintiff or the least 
possible detriment to his property 
was prohibited, hut rather the ad¬ 
verb “substantially" should be im¬ 
plied before the verb “disturb’ — 
Swenson v Marino. Mass, 29 N E 
2d 15. 130 A LR 763 

Xmmaterlal finding 

Findings that encroachments by 
the owner of a fee on a passage¬ 
way did not interfert with the pres¬ 
ent use of the passageway are im¬ 
material, wdiere the grant and res¬ 
ervation were of the absolute use 
of the passagewray, and not mere ly 
of eonv<:nient uses thereof—New 
York Cent H Co. v. Ayer, 131 NE 
325, 239 Mass 70 

30. Kan —Kenne*dy v Great Bakes 

Pipe Bine Co, 86 P 2d 521, 149 

Kan 48 

Damages 

Where the jury in special findings 
found that there was no permanent 
damage, a general verdict based on 
evidence as to permanent damage 
was inconsistent with the special 
findings, and could not stand—Ken¬ 
nedy V Great Bakes Pipe Bine Co., 
supra. 

31. Tex —Bauch v Kahn, Civ App , 

293 SW 259. 

Findings held inconsistent 

Findings that use of alleyway 
was by permission and also adverse 
and hostile were in conflict and in -1 
sufilcient to support Judgment —. 
Bauch V. Kahn, TexCiv.App, 293 S. 
W 259 

Findings held not inconsistent 

In action to recover land used 
as passageway, findings that plain¬ 
tiffs were entitled to land and that 
plaintiffs were entitled to no dam¬ 
ages from closing up of passage¬ 

816 


way, were not so Inconsistent as to 
preclude judgment for plaintiffs for 
recovery of tiassageway —Anderegg 
V Anderegg. Tex Civ App , 67 S W 2d 
1074, error dismissed. 

32. Cal—Coffin v Odd Fellow Hall 
Ass’n of Modesto, 71 P 2d 266, 9 
Cal 2d 521 

Finding ontside of pleadings 

Plaintiff was not entitled to a 
finding that she had an easement 
over one-foot portion of slairwav 
lying on land Ijing entirely outside 
of the land de.scnbed in the plead¬ 
ings and entirely outside the issues 
raised thereby —Coffin v Odd Ft I- 
low Hall Ass’n of Modesto, supra 

33. Cal —Matthiesscn v Grand 268 
P 675, 92 Cal App 504 

34. Cal —Malthiessen v. Grand, su¬ 
pra. 

Description and location of way 

Where defemdants in action for 
trespass claimed right of way liv 
pro.scription, plaintiff was entitled 
to have court determine issues a.s 
to definite description and loi ation 
of roadway.—Malthiessen v Grand, 
supra 

Finding not broad enough to cover 
material issue 

Trial court’s finding, in suit for 
recognition of easements in delt‘nd- 
ants’ land adjoining plaintiff’s land, 
that defendants did not have ac¬ 
tual notice or knowledge of vuch 
easements before acquiring title to 
their land, was not broad enough 
to cover material issue, raised hy 
< omplaint. as to constructive notic e 
of easements.—A Hamburger & 
Sons V. Bemboe(,k, 67 P 2d 380, 20 
Cal App 2d 565. 

Finding held enlficient 

In action to enjoin obstruction of 
prescriptive right of way, failure 
to find whether plaintiff’s use of 
road was interrupted and whether 
he did not pay consideration for its 
use before prescriptive right ac¬ 
crued, as requested, was not error 
where court’s finding negatived both 
interruption and payment.—Schmidt 
V. Koecher, 266 NW. 847, 196 Minn. 
178 

35w Cal —Bemos v. Parmin, 17 P 2d 
148, 128 Cal App. 195 

36. Ind —^Miller v. Richards, 38 N. 
E. 854, 139 Ind 263 

37- Ind—Jann v Standard Cement 
Co., 102 N.E 872, 64 Ind.App. 221. 
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§ 113. -Judgment and Relief 

a. In general 

b. Protection of right of way 

c. Compensation or damages instead of 

injunction 

a. In General 

The relief awarded in suits for interference with an 
easement must be warranted by the pleadings and evi> 
dence, and be supported by the findings. The rights con¬ 
ferred by the decree are determined by its terms. The 
principles of res Judicata apoly. 

Where plaintiff seeks a mandatory injunction 
against the maintenance of structures obstructing 
an easement, the only judgment which the court has 
authority to enter is a mandatory injunction togeth¬ 
er with an award of such damages as have been sus¬ 
tained up to the time of entry of judgment,38 and 
a judgment assessing certain damages for the ob¬ 
struction of an easement and also conferring au¬ 
thority, on a contingency, to apply for further dam¬ 
ages is unauthorized.'*^ The relief awarded must 
be warranted by the pleadings^** and evidence,^^ and 
must conform to, and be supported by, the find¬ 
ings ^*3 In II suit to restrain the construction of a 
shaft one foot square at the top above a window 
in the wall of comiilainant’s house by the owners 
of a house on an adjoining lot, as shutting off an 
implied easement for light and air through such 
window, the court cannot declare such shaft a sat¬ 
isfactory substitute, and compel its acceptance by 
complainants.^3 decree for an injunction should 

not be so general that it cannot serve as a guide to 
the parties Under some statutes, the court may, 
111 cases of actual controversy, make binding decla¬ 
rations of rights, whether any consequential relief 


IS or could be claimed or not. Thus, in a suit to 
enjoin interference of light by an.outside stairway 
which did not interfere with the light received by 
plaintiff’s building, but which might, if the build¬ 
ing were extended, plaintiff was entitled to have 
his rights declared and protected.^5 ^ judgment 

establishing a prescriptive right to pile materials 
on the servient estate must definitely show the exact 
portion of the land to be encumbered.^® 

Construction and effect of judgment or decree. 
A decree setting aside a jiortion of a beach for use 
exclusively for bathing and recreational purposes 
by the parties to the suit, did not carry with it the 
right of one of the parties to use any portion of the 
beach as a place for parking, driving, or turning 
around automobiles 47 

Res judicata. Recovery and collection of a judg¬ 
ment for obstructing an casement is a bar to any 
other recovery for the same obstruction during the 
same period. 48 The judgment is conclusive only as 
to the matters directly in issue and passed on by the 
jury.49 

b. Protection of Right of Way 

The Judgment or decree in actions to protect rights 
of way must be warranted by the pleadings and evidence, 
and conform to the findings. Within these limits the 
court may grant any relief to which the parties are en- 
tiUed. Generally, the judgment should definitely de¬ 
scribe and locate the way. The construction and effect 
of Judgment depend on its terms. 

In accordance with the general rules laid down 
supra in subdivision a of this section, the relief 
awarded in suits to protect rights of way must be 
warranted by the pleadings®*^ and must be warrant- 


38. K Y —Ackerman v True, 66 N 
Y S 6. 56 App Div 64 

39. N Y —Ackerman v True, supra 

40. Mich—Lesisko v Stafford, 292 
NW 376. 293 Mich 479 

Tex—Hamon v Sanderford, Civ. 
App . 28 S W 2d 861 

41. Cal —Matthiessen v. Grand, 268 
P 675. 92 Cal App 504. 

42. Cal —A Hamburger & Sons v 

Lemboeck. 67 P.2d 380, 20 Cal 

App.2d 565 

Decree held improper 

A decree ordering defendants to 
reconnect adjoining property own¬ 
er’s sewer pipe with defendants' 
sewer on ground that adjoining 
property owner had prescriptive 
easement in defendants' sewer was 
improper, in absence of definite 
finding of adverse user by adjoin¬ 
ing property owner —Deeb v Fer¬ 
ris, 193 A 75. 127 Pa.Super. 489 

28 C.J.S.—52 


43. Md —Lane v Flautt, 6 A 2d 
228, 176 Md 620 

44. Md —Lane v Flautt, supra 

Restraining obstruction of light and 
air 

A decree, enjoining house own¬ 
ers from erecting structure impair¬ 
ing implied easement of light and 
air appurtenant to complainants’ 
house on adjoining lot adjacent to 
areaway between houses was too 
general and should be amended so 
as to enjoin only building over any 
part of window in wall of com¬ 
plainants’ house over areaway — 
Lane v. Flautt, supra 

46. Mich.—Hasselbring v Koepke, 
248 NW 869, 263 Mich 466, 93 
ALR 1170. 

40l Me.—Noyes v. Levine, 159 A 
117, 131 Me 88 

47. Mich—Fischer v Wing, 291 N 
W. 222, 293 Mich 61 

4LB- Vt—Rogers v. Stewart, 6 Vt 
215, 26 AmD. 296 
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49. Mass —Warshauer v. Randall, 

109 Mass 586 

Title to fee 

Where an easement is claimed 
over a strip of land lying between 
the premises belonging to plaintiff 
and defendant, a judgment against 
plaintiff on the issue as to the ex¬ 
istence of the easement claimed is 
not conclusive as to his title to the 
fee in half of the strip—Warshauer 
V. Randall, supra. 

5a Mich —Lesisko v Stafford, 292 

NW 376, 293 Mich. 479. 

Statute not invoked by petitioner 
was not involved in petition to re¬ 
move obstructions —Barnett v Da¬ 
vis, 144 SF 330, 38 GaApp 494 
Relief held not in exceee of that 
asked for 

Under bill of complaint praying 
for a decree discontinuing and clos¬ 
ing a driveway and restraining de¬ 
fendants from blocking, parking, or 
in any way obstructing driveway. 
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ed or substantiated by the evidence introduced,®^ 
and must conform to the finding^s.®^ In a suit for a 
mandatory injunction against the obstruction of a 
way over defendant’s land, complainant is either 
entitled to a mandatory injunction or no relief, 
and the court cannot couple with an order for an in¬ 
junction an order requiring complainant to compen¬ 
sate defendant for the use of the way.®^ On the 
other hand plaintiffs, as owners of the dominant es¬ 
tate, were held entitled to an injunction against hin¬ 
drance or molestation by the owners of the servient 
estate, while plaintiffs were removing obstructions 
from a right of way, notwithstanding the suit was 
for a mandatory injunction to compel defendants to 
remove the obstructions, which the court denied.®® 
In a suit for an adjudication of plaintiff’s right to 
a private passway, neither a way of necessity nor 
one acquired by prescription can be established, but 
the only relief is the protection m the use and en- 
joj^ment of a way which has already been estab¬ 
lished as a way of necessity or of prescription.®® 
If in an action for the obstruction of a private way 
plaintiff IS successful, the judgment may properly 
give him the possession and right '‘to use and en¬ 
joy the way, the same as he has been accustomed 
to do;”®7 and a mere reference in the judgment to 
plaintiff as the owner of a passway, obstruction to 
which was sought to be enjoined, is not objection¬ 
able, as it merely gave him an easement therein;®® 
but It is, of course, erroneous to award rights 
greater than were conferred by the deed creating 
the easement.®^ In enjoining the obstruction of a 
way of necessity to business, the court may proper¬ 
ly limit the injunction to the protection of plaintiff’s 


rights so long as his premises are devoted to such 
business.®® Where owner of the servient tenement 
is entitled to maintain gates across a way, a judg¬ 
ment restraining him from obstructing the way 
should prohibit the maintenance of such gates as 
will amount to an obstruction to travel, but should 
not prohibit him from maintaining gates, readily 
opened and closed by the rightful user of the way, 
as reasonably required for the occupation of the 
premises.®! A decree making permanent a tempo¬ 
rary injunction restraining interference with a way 
is not erroneous, although by the terms of the grant 
creating the easement it was to last only so long 
as certain buildings should stand.®^ Where the con¬ 
duct of a purchaser of a lot in building a garage on 
a roadway in the rear of the lot was inexcusable, 
and his claim to a right of possession and the use 
of the roadway was, without basis or merit, the 
vendor, bringing ejectment against the purchaser 
should be awarded suitable damages for the tres- 
pass.®3 A court of equity may grant to defendant 
whatever relief may be necessary to render that 
granted to plaintiff equitable and just.®^ Hence, 
where a right of way exists by necessity or by im¬ 
plication, and the owner of the dominant estate 
seeks to protect his right by injunction, the court 
may permit the owner of the servient estate to move 
the right of way at his convenience, so long as ac¬ 
cess shall be as reasonably convenient to the dom¬ 
inant land as by the way then in existence.®® It 
has been held that, in a suit to enjoin a landowner 
from interfering with the use of a roadway over his 
farm, a judgment following the petition and stating 
that the road extended from one point to another 


and for ireneral equitable relief, de¬ 
cree permanently enjoining defend¬ 
ants from ticspassing, entering on, 
or in any manner using plaintiffs’ 
property as a driveway, or in any 
other manner, was not erroneous as 
exceeding the relief asked for in the 
bill—Lesisko v Stafford, 292 NW 
876. 293 Mich 479. 

51. Cal —Matthiessen v Grand, 268 
P 676. 92 Cal App. 504 
Jadgment held at varianoe with 
evidence as to location of roadway 
—^Matthiessen v Grand, supra 
Decision held supported by evidence 
Mass —Brooks v. West Boston Gas 
Co., 167 NE 362, 260 Mass 407 

62. Cal.—^A. Hamburger & Sons v 
Lemboeck, 67 P 2d 380, 20 Cal 

App 2d 566. 

Conflict between Judgment and flnd- 
ings 

Judgment limiting easements of 
beneficiary under trust deed on one 
of two adjoining parcels of land 
owned by mortgagors in other par¬ 


cel to area actually occupied by 
encroachments appurtenant to apart¬ 
ment house on mortgaged parcel, 
thereby denying right of way there¬ 
to over other parcel, was errone¬ 
ous as in conflict with court’s find¬ 
ings that such access was essential 
to use of stairway, door, and lire 
escape at rear of apartment house 
—A. Hamburger & Sons v. L.em- 
boeck, supra 

53. Ill —Feitler v. Dobbins, 104 N. 

E 1088, 263 Ill 78 

54. Ill —Feitler v. Dobbins, supra 

56. Conn—Russo v. Corideo, 129 A 

849. 102 Conn. 663 
Judgment held proper 

Judgment restraining defendant 
from interfering with plaintiffs in 
removing so much of retaining Wctll 
and other obstructions as was nec¬ 
essary to clear right of way, and 
requiring plaintiffs to file bond con¬ 
ditioned for performance of work 
in accordance with terms of Judg¬ 
ment, was without error.—Husso v. 
Corideo, supra. 
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56. Ky —Stephens v Hamblin, 242 
S W 697, 195 Ky 428. 

57. N Y —Ward v. Warren, 82 N 
Y 265, n NYWkly.Dig 89, af¬ 
firming 15 Hun 600. 

58. Ky —Powell v. Wines, 200 S W 
641, 179 Ky. 414. 

59. N.Y —Avery v New York 

Cent, etc, R Co , 12 N E 619, 106 
N.Y 142. 

00. Kan —Moll v Ostrander, 262 P 
692. 124 Kan 757. 

61. Conn —Peck v Mackowsky, 82 
A 199. 85 Conn 190. 

02. VI —Miller v Holmes, 96 A 
541, 89 Vt 261, 262. 

19 C J p 1005 note 74. 

63. N Y —Hunter v Van Keuren, 
224 NYS 153, 130 Misc 699 

64. Ohio —A. S. D. Securities v. J. 
H Bellows Co., 192 N E 472, 48 
Ohio App. 101. 

0& Ohio —A S. D. Securities v. J. 
H. Bellows Co., supra. 



28 C.J.S. 


EASEMENTS 


§ 113 


over land of certain third persons, is not objec¬ 
tionable as undertaking to establish a way over lands 
of nonparties.®6 It has also been held that an in¬ 
junction decree permitting defendants to roof over 
a passageway, but permanently restraining them 
from doing so at less than stated heights, pursuant 
to findings respecting the rights of the parties in 
the Way, was not objectionable as giving defend¬ 
ants affirmative relief.®'^ A decree ordering de¬ 
fendant “forthwith” to remove obstructions in a 
right of way is unobjectionable.®® Cases are re¬ 


ferred to in the note in which the relief awarded 
was held proper or improper, according to the state 
of the pleadings, and the facts and equities in¬ 
volved.®^ 

Description and location of way. Except where 
there is no dispute as to its limits,*^® the right of 
way involved should be definitely described in the 
judgment,at least so that its location, with the 
aid of such description could readily be located 
and the width of the way should be made clear.73 


OB. Ky —Rdward«? v Penninplon, 
83 SW2d 22, 259 Ky 663. 

67. Ma<3s —Sargcarit v. Traverse 

lildg Trust, 167 NK 233, 267 

Mass 490 

68. Mass—Gamwell v Biplcy, 149 
NE 155, 253 Mass 378 
“Porthwitli’* means that defendant 

should use due diligence m torn- 
pl>in& with court order and remove 
olisiruction as soon as pratticable 
—Gamwell v. Bigley, supra 

69. Paxticnlar relief held proper 

(1) Where the complaint, the flnd- 
Ini^s, the conclu.sions, and the de¬ 
cree did not refer to the f(e or the 
title to the land over which the 
easement was claimed, and the de¬ 
cree merely stated that plaintiff was 
the owner and entitled to posses¬ 
sion of the private rixht of way as 
dest rihed in the complaint, which 
description .stated the easement was 
over the lands of defendant, the de¬ 
cree is not objectionable as vesting 
the fee to the described lands in 
plaintiff—Rowe v Wurster, 194 P 
725. 60 Cal App 196 

(2) A decree, enjoining defendant 
from causing or allowing any use 
of his right of way which by rea¬ 
son of noise or dust would consti¬ 
tute a nui.sance, was objectionable 
in that it required defendant to de¬ 
fine legal meaning of “nuisance’' at 
his peril, and was modified to fol¬ 
low more closely master’s findings 
by enjoining defendant from so us¬ 
ing wav as substantially to disturb 
the peace, comfort, or enjoyment of 
persons of ordinary sensibilities oc¬ 
cupying plaintiff's premises, or un¬ 
reasonably to dimini.sh the value of 
plaintiff’s property.—Swensen v 
Marino, Mass, 29 N E 2d 15. 130 A 
LR 763. 

(3) Owners of right of way across 
adjoining land under deed to their 
predecessor in title were held en¬ 
titled to either original road or 
branch road used by them for ten 
or twelve years without objection, 
pursuant to agreement with record 
owner of servient land —Schumaat 
V. Mellies, 203 NW 990, 231 Mich 
277. 

(4) In action to determine right 
of way, wherein plaintiff is estop¬ 


ped to deny validity of the right 
of way, defendant is entitled on 
cross petition to conveyance of the 
right of way for purpose of secur¬ 
ing marketable title —Keyes v 
Baird, 190 A 707, 88 Nil 449 

(5) In an action to enjoin defend¬ 
ant from interfering with the use 
of a right of w'ay and asking that 
the rights of the parties be deter¬ 
mined, the court was held justified 
in decreeing that defendant should 
maintain gates for use of complain¬ 
ant —Ijong V Garrison, 1 Tenn App 
211 . 

(6) Where owner of right of way 
claimed sixteen-foot roadway with¬ 
out gates or obstructions, but was 
entitlc'd only to one-way passage 
and reasonably convenient passage¬ 
way through gate erected bv ser¬ 
vient owner, court properly allowed 
change In location of gate, making 
gate reasonably convenient, before 
entering final decree for servient 
owner—CJood v. Petticrew, 183 SE 
217, 165 Va 526. 

Particular relief held improper 

(1) In action to restrain dc^fend- 
ants from interfering with easement 
of right of way over land, involv¬ 
ing primarily an admitted right of 
access to reservoir for irrigation 
purposes, plaintiff was not entitled 
to adjudication of his disputed 
rights to use of i ight of way for 
hunting, fishing, and cutting ice, in 
absence of showing of immediate 
interference with and emergency 
concerning such rights —Modrell v 
Crews, 67 P 2d 1036, 100 Colo 415 

(2) In suit by realty company 
claiming unrestricted easement over 
streets of adjoining private resi¬ 
dence park to enjoin park associa¬ 
tion from maintaining fence across 
streets leading into park and re¬ 
stricting free use of streets to own¬ 
ers of property in park, realty com¬ 
pany was entitled to use of streets 
as other owners in residential park, 
either hy extending fence to include 
its property or maintaining fence as 
built, plus damages based on dif¬ 
ference in value of realty compa¬ 
ny’s property with unlimited use of 
streets and use as limited, but not 
to unrestricted use of streets in 
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park which would destroy residen¬ 
tial section, and a judgment grant¬ 
ing such unrestricted use is ineq¬ 
uitable—Erit Realty Corporation v 
Sea Gate Ass’n, 227 N Y S 600, 223 
AppDiv 768, affirmed 162 NE 581, 
24 9 NY 52. rt .irgument denied 164 
N E. 336, 249 N Y 417 

70. K> —Powell V Wines, 200 S.W. 
641, 179 Ky 414. 

71. Cal —IjCv'erone v. Weakley, 101 
P 304, 155 Cal. 395. 

R1—Tichman v Straflin, 173 A 78, 
54 RI 356 

Description held Buffleient 

(1) Territorial description of 
easement for electric transmission 
line to which title was quieted was 
sufficient, where it was described by 
courses and distances and as being 
fifteen feet in width equally on 
each side of line, pole line itself be¬ 
ing established monument —Pacific 
Gas & Electric Co. v Crockett Band 
& Cattle Co, 233 P 370, 70 Cal App. 
283 

(2) Description is not indefinite 
for failure to de.signate character of 
materials to be used, since every 
easement includes ".secondary ease¬ 
ment," being right to do things nec¬ 
essary to full enjo>ment of ease¬ 
ment itself—I*aciHc Gas & Electric 
Co V Crockett Land & Cattle Co, 
supra 

(3) Judgment granting right of 
passage fifteen feet wide along sec¬ 
tion line was sufficiently definite — 
Bandelin v Clark, 7 La.App 64. 
Description held insufficient 

In suit to restrain use of right of 
way over complainants' land, decree 
defining the way by reference to 
an original gate in a fence, which 
gate was no longer in position it 
was in when way was reserved, and 
which did not define width of right 
of way, did not sufficiently define 
right of way —Tichman v. Straffin, 
173 A 78, 54 RI 356 

72. Cal —Leverone v Weakley, 101 
P. 304. 155 Cal. 395 

Va—Muncy v. Updyke, 89 S E. 884, 
119 Va. 636 

73- Cal.—Leverone v Weakley, 101 
P. 304, 155 Cal. 395 
Ky—Salmon v Martin, 160 S W. 
1058, 156 Ky 309 
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So, where the location of a way was not fixed by 
the g:rant, and the parties arc unable to agree on a 
location, the decree in a suit to enjoin obstruction 
of the way should affirmatively and specifically es¬ 
tablish the routc."^^ A fortiori a judgment cannot 
be sustained where the description of the way is not 
only uncertain but a clear departure from the de¬ 
scription of the way as outlined in the complaint 
but in some jurisdictions it has been held that the 
way need not be specifically described in the judg- 
mcnt.7® 

Surplusage. A provision of the judgment which 
dismissed the petition for a mandatory injunction, 
that the dismissal was without prejudice to the right 
to reapply for injunctive relief on a different show¬ 
ing of facts, was improper as surplusage, since the 
judgment would not bar the litigation of changed 

facts.77 

Construction and effect of judgment or decree. 
The judgment or decree will be construed accord¬ 
ing to its terms and in the light of its manifest pur- 
pose.7* A judgment forbidding obstruction by 
locked gates in effect permits use of unlocked gates 
at proper pointsA decree in partition rendered 
when steam railroads were unknown, giving each 
tenant the right of ‘‘carting” timber across the oth¬ 
er’s land, does not authorize a present owner of a 
tract of land to construct a steam railroad over an 
adjoining tract,especially since the privilege was 


not incorporated in conveyance subsequent to the 
decree under which the parties claimed.*^ The 
rights of plaintiff are determined by a decree en¬ 
joining defendant from obstructing a road, and de¬ 
claring such road to be a private way, notwith¬ 
standing the court’s finding that the road was a pub¬ 
lic way as well.82 A judgment restraining defend¬ 
ant from obstructing a common way operates only 
in personam and does not run with the land;83 
and an injunction restraining interference with a 
way of necessity, although made perpetual in form, 
should terminate when the necessity ceases.®^ 
Where a decree established a right of way between 
adjoining premises, one party cannot secure rights 
over an additional area of the other’s land by chang¬ 
ing his building so as to require more space for ac- 
cess.^5 

Violation of injunctive order. The violation of 
an injunction against the maintenance, by the own¬ 
er of the servient estate, of a gate and post ob¬ 
structing a right of way, subjected the servient 
owner to the payment of damages proximatcly re¬ 
sulting to the dominant owner.^^ 

c. Compensation or Damages Instead of In- 
junction 

On a proper showing, compensation or damages may 
be awarded on denial of an Injunction. 

It has been held that, where an injunction is de¬ 
nied, and the facts arc sufficient to warrant a mon- 


R I —Tichman v, Straffln, 173 A. 78, 
54 R I 356 

Insufficient description 

It is not sufficiently definite to de¬ 
scribe it as sufficient in width for 
the convenient travel and use by the 
public with teams, wagons, and ag¬ 
ricultural implemtmts—I^everone v 
Weakley. 101 P 304. 155 Cal. 395 

74L Vt—Stevens v. MacRae, 122 A 
892. 97 Vt 76 

75. Wash —Van de Vanter v Fla¬ 
herty, 79 P 794, 37 Wash 218 

76. Ky —Potts V Clark, 62 S AV 
884, 23 KvL. 332—Burth v Blair, 
41 SW. 547, 19 KyL 641 

77. Ky.—Rupp v Hickman, 112 S 
W 2d 1023, 271 Ky 708 

78. Mass—New York Cent R Co 
v Ayer, 148 N E 567, 253 Mass 
122 

Partlcnlar Judgments constmed 

(1) Judgment requiring removal 
of obstruction from private way in¬ 
cludes gates across way.—Whiteside 
v. Croker, 142 S E. 139, 165 Ga 765 

(2) A judgment adjudging an 
easement over land and enjoining 
defendant from obstructing the 
same or interfering with its use in 
such manner “as to impede or stop 


the ingress and egress to and from 
said public highw'ay," does not pro¬ 
hibit the erection and use of gates 
—Shauntee v. Poole, 257 S W 6, 201 
Ky. 386 

(3) Decree unequivocally and 
positively requiring removal of 
hatchway from, passageway in which 
plaintiffs had easement, and filling 
of excavations so as to render pas¬ 
sageway as firm, sound, and f on- 
venient for passage as on specified 
date, does not permit retention of 
the hatchway, although covered, so 
as to make passageway safe —New 
York Cent R Co v. Ayer, 148 N 
K 567, 253 Mass 122. 

(4) Decree requiring defendants 
to cause portion of passageway in 
which plaintllTs had easement, to be 
filled or covered and strengthened, 
so as to render passageway as firm, 
safe, and convenient for passage on 
foot and by teams and trucks as on 
specified date, was erroneously con¬ 
strued as permitting maintenance 
of stairway and elevator well with 
safe and sufficient covers —New 
York Cent. R. Co. v. Ayer, supra. 

79. Ky.—Stamper v. McNabb, 189 

S.W. 216, 172 Ky. 263. 

80. N.C.—Roper Lumber Co. v. 

820 


\ Richmond Cedar Works, 73 S E 
902, 158 NC 161 

81. NC—Roper Lumber Co v. 
Richmond Cedar Works, supra 

82. Wash—Long v Leonard, 71 P 
2d 1. 191 Wa.sh 284 

83. Mo—Oliver v Wilhite, 45 SW 

2d 1083, 329 Mo 524, transferred, 
see 41 S W 2d 825, transferred, 
see 55 S W.2d 491, 227 Mo App. 

538. 

84. Cal —Martinelli v. Luis, 1 P.2d 
980, 213 Cal l83. 

85. Pa—Tresca v. Schupp, 96 Pa 
Super. 478 

80. Conn —Fusaris v. Cavallaro, 
138 A 364, 106 Conn. 464 
Relief from obligation 

Removal of post by dominant 
owner’s husband did not relieve ser¬ 
vient owner from obligation under 
injunction order to remove gate ob¬ 
structing right of way—Fusaris v. 
Cavallaro, supra. 

Jtistification for violation 

Violation of injunction order, 
commanding removal of gate from 
"plalntilf’s land," was not Justified, 
because only gate in controversy 
was not on plaintiff’s land but on 
right of way.—Fusaris v. Cavallaro, 
supra. 
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plies in an action of trespass by the owner of the 
servient estate ag’ainst the owner of the dominant 
estate whose use of the land created a slight addi¬ 
tional servitude thereon.®^ In an action seeking a 
judgment decreeing plaintiff to be entitled to an 
casement in land, the damages recoverable in con¬ 
nection with such a j’udgment must be limited to 
those growing out of the wrongful deprivation of 
the enjoyment of the casement and in an ac¬ 
tion for unlawful interference with the cnj'oyment 
of an casement, the measure of damages has been 
held to be the difference between the value of plain¬ 
tiff’s property just before the interference and its 
value immediately after the obstruction was com¬ 
pleted Xhe damages recoverable are such only 
as are the proximate result of the obstruction.^^5 
The recovery will be limited to the damages sus¬ 
tained up to the time of the commencement of the 
action,except in certain cases where the obstruc¬ 
tion is permanent and a necessarily continuous in- 
jury.*^'^ Where plaintiffs recover injunctive relief 
against interference with an easement for the use 
of a spring on defendant’s property, they arc not 
entitled to an award on the basis of permanent dam¬ 
ages, but only to such tem])orary damages as they 
have sustained up to the entry of the judgment,®* 
and, the old spring being restored, plaintiffs could 
not recover the cost of installing a new and differ¬ 
ent water supply.®® If the obstruction is maintained 
by a private individual or corporation not vested 
with the power of eminent domain, no permanent 
damages will be allowed ^ Exemjilary or punitive 

87. Mich—McMfirran Milling' Co cient amount to compensate them 
V Pore Marquette Ry Co, 178 N for right given beneflciary to use 
W 274, 210 Mu h 381 such yard may be considered—A 

NY—Reekrnan Estate v Foster. Hamburger & Sons v Lemboeck, 67 
134 NE 555, 232 NY 521, af- ^ 2d 380, 20 Cal App 2d 565 
firming 17» NYS 910, 190 App 88. W Va—Chafin v Cay Coal & 

Div 939. Coke Co, 156 SE 47, 109 W Va 

453 

That judgment has described 

easement as “perpetual” does not Rowers v Ward, 255 S 

ttff<*ct the court’s power to withhold ^ 200 Ky. 478, 34 A L R 230 

the remedy of injunction on facts 90. Me—Tuttle v. Walker, 46 Me 
sufilcient to justify the substitution 280. 
of money damages in the exerci.se 19 C J p 1005 note 77 
of a sound discretion—Beekman Es- Affected by allegations of complaint 
tate V Foster, supra see supra § 110 a [4] 

Use of rear yard space Particular injury 

Where rear yard space, required plaintiff’s damages for adjoin- 

by Housing Act behind apartment property owner s alleged un¬ 

house, is not available in land ad- l®-wful severance of plalntitt s sew- 
joining that on which building is lo- P*Pe with adjoining property 

cated, as intended by persons own- owners’ sewer should be confined to 
ing both parcels at time of erect- amount necessary to connect plain¬ 
ing it, except by cutting oft sub- faff’s sewer with sewer in street and 
stantial portion of rear thereof. If rentals accruing while 

court determines that use of rear sooh connection was being made 
yard did not pass to beneflciary un- Heeb v Ferris, 193 A. 75, 127 Pa 
dcr trust deed of parcel on which Super 489. 

located, latter’s contention that eq- 91. Me—Young v. Braman, 76 A 
uity can be done only by award- 120, 106 Me 494. 
ing owners of other parcel sufli- 19 C J. p 1005 note 78. 
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92. WVa—Chafin \. Gay Coal & 
Coke Co, 169 SE 4S5. 113 WVa 
823 

93. Tex —Handcil v Cobo & Dosal. 

Civ App , 225 S W 67, error re¬ 

fused 

94. Cal—Fletcher v. Stapleton, 10 
P 2d 1019, 123 Cal App 133. 

95. Vt—Holmes v. Fuller, 34 A. 
699, 68 Vt 207 

19 CJ p 1005 note 79 

98. Me—Caron v Margolin, 147 A 
419. 128 Me 339 

NY—Pond V Metropolitan El R 
Co. 19 NE 487. 112 NY 186, 8 
Am S R 734, reversing 42 Hun 
567 

19 C J p 1005 note 80 

97. Mo —Aulenrieth v. St Louis, 
etc , R Co., 36 Mo App 254 

Pa—Neff V Pennsylvania R Co., 51 
A 1038. 202 Pa 371 

98. N Y —Ringwald v. Sadlow.ski, 
260 NYS 632, 237 App Div 59. 

99. N.Y.—Rmgwaid v. Sadlowski, 
supra. 

1. N.Y —^Ackerman v. True, 66 N. 
Y.S. 6, 56 App Div 54 


ey judgment, the court may retain jurisdiction for 
the purpose of assessing damages.*'^ So, it has been 
held that the right to sue at law should be saved to 
the owner of the servient estate on refusal to en¬ 
join an additional inconsequential burden resulting 
from the use of the casement ** Where defend¬ 
ant’s residence has already been constructed over a 
passway and its removal would entail great ex¬ 
pense, the court may require defendant, at bis elec¬ 
tion, either to provide another passway as safe and 
convenient as the one obstructed, and to pay damag¬ 
es for the obstruction up to the present time, or to 
pay damages for the permanent obstruction of the 
passway *® 

§ 114. - Damages 

a. In general 
b Right of way 
c Light and air 

d Injury to servient estate by pipe lines 

a. In General 

The owner of an easement may recover the actual 
damages proximately resulting from interference there¬ 
with, and where an obstruction is not permanent, the 
recovery will be limited to the damages sustained up 
to the commencement of the action. Punitive damages 
are recoverable in a proper case. 

The owner of an casement which has been in¬ 
jured or the enjoyment of which has been inter¬ 
fered with is entitled to recover from the wrong¬ 
doer the actual damages which he has sustained,®® 
and if no actual damages are proved, he is entitled 
to recover nominal damages.®i The same rule ap- 
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damages may be awarded for the interference with 
an easement whenever it is shown that defendant 
has acted in an oppressive or malicious manner,^ 
or in pursuance of a willful intent to injure or 
where he has persisted in an interference after 
plaintiff’s right to the casement has been established 
by a prior action.^ If plaintiff is owner of the 
easement only, he cannot recover for any injury 
resulting to the servient estate,® and if his interest 
is merely reversionary, and he is not in possession, 
he can only recover damages for the injury done 
to the reversion.® 

b. Eight of Way 

An easement owner may recover such damages, and 
only such, as naturally and proximately result from the 
obstruction of a way. The measure of damages depends 
on the circumstances, taking into consideration the na¬ 
ture of the obstruction as temporary or permanent, and 
whether the dominant estate is rented or occupied by 
the owner. The amount awarded must not be excessive. 

No damages are recoverable for the obstruction 
of a passway except such as arc the proximate re¬ 
sult of the obstruction,7 but the casement owner 
is entitled to such damages as naturally and proxi¬ 
mately result from the act complained of, and such 
as would fairly and reasonably compensate him for 
the wrong suffered,® and it is immaterial what the 
land was worth.® In the case of a temporary ob¬ 
struction of a way, if the dominant estate is rented 
and there is no physical injury to the property, the 


measure of damages to the owner of the estate is 
the difference in rental value during the continu¬ 
ance of the obstruction,^® and this has been held to 
be the rule even though the property is not rented.^^ 
It has also been held that where the dominant es¬ 
tate IS rented, the measure of damages for interfer¬ 
ence with the casement is the diminution in the 
rental value of the estate subject to, and free from, 
the acts of defendant.^^ On the other hand, it has 
been held that if the property is occupied by the 
owner, the measure of damages is the diminution 
of the value of the use during the period of the ob¬ 
struction He is not limited to the difference be- 
tw'^een the rental value of the land with the way 
open and with it closed when he used the land hini- 
self,^^ but may recover for loss of the use of the 
land and of crops and of pasturage If the ob¬ 
struction IS permanent the measure of damages is 
the difference in the market value of the owmer’s 
property with the passw^ay open and with it closed,i® 
or, as otherwise stated, the difference betw^een the 
reasonable market value of the land immediately 
before it was known that the way would be ob¬ 
structed and Its market value immediately after it 
was destroyed.The amount of damages awarded 
must be warranted by the evidence.^® A large and 
substantial recovery is not warranted by proof of 
mere inconvenience caused by an obstruction,^® nor 
where plaintiff’s rights are not materially affect¬ 
ed.^® 


2. Ga—Darnell v. Columbus Show- 

Case Co. .»iS SE. 631, 129 Ga 62. 
13 LRA.NS.. 333, 121 Am S R 

206 

L,a—Bernos v. Canepa, 38 So 438, 
114 L.a 517. 

19 CJ p 1005 note 82. 

3. Cal —Rubio Canon Land, etc , 
Assoc V. Everett, 98 P 811, 154 
Cal 29 

Ga—Darnell v. Columbus Show- 
Case Co. 58 S E 631, 129 Ga. 62. 
121 Am S U 206, 13 L R A ,N.S., 

333 

4. Pa—Ellis V. Academy of Musdc, 
15 A. 494, 120 Pa 608, 6 Am.S R 
739 

& Ga—Johnson v. Arnold, 18 S E 
370. 91 Ga 659 

Gb Mass—Hastings v. Livermore. 7 
Gray 194. 

7. Ky.—Big Sandy Ry Co v Bays. 

102 SW. 302, 31 KyL 288 
Vt—Holmes v Fuller. 34 A 699. 
68 Vt 207. 

Bamagos held not proximate reenlt 

Where plaintiff’s pas&way, appur¬ 
tenant to certain land, was obstruct¬ 
ed by defendant railroad company, 
which caused water to accumulate, 
the fact that some of plaintiffs w< re 
made sick because they were com¬ 


pelled to wade through the water 
was not a proximate result of the 
Injury, and hence plafntllTs could 
not recover therefor —Big Sandv Ry 
Co V. Bays. 102 S W. 302. 31 KyL 
288. 

8h Md —Creenbaum v Harrison, 
103 A. 84, 132 Md 34. 

Wis—Weller v. Helmbruck, 129 N. 
W 1067, 145 Wis 217 

9. Md —Greenhaum v Harrison, 
103 A 84, 132 Md. 34 

10. Ky —Bannon v Rohmeiser, 34 
SW 1084, 35 SW. 280, 17 KyL 
1378. 

11. N Y —Hey v Collman, 79 N Y 

S. 778, 78 AppDiv. 584, affirmed 
73 NE 1125, 180 NY. 560. 

12. N Y.—Amalgamated Properties 
v. Oakwood Gardens, 266 N Y S 
381, 148 Misc. 426, 263 N Y S. 927, 
238 AppDiv 867 

13. Ky—Rogers v Flick, 139 S W. 
1098, 144 Ky 844 

19 CJ p 1006 note 91. 

14. Wis—^Weller v. Helmbruck, 129 
NW 1067, 146 Wis. 217 

15. Wis.—Weller v. Helmbruck, su¬ 
pra. 


16. Ga—Atkinson v Kreis, 7S S E 
465, 140 Ga 52 

19 CJ p 1006 note 94 

17. Ky—Big Sandy Ry Co v 
Bays, 102 SW 302. 31 KyL 288. 

18. La—Yourtee v. Smith-Hall 
Lumber Co, 7 La.App 313. 

$1,200 was held excessive, and re¬ 
duced to $900, for destruction of 
fences and pasturage unnecessarily 
by one having right of Ingress and 
egress —Yourtee v. Smith-Hall Lum¬ 
ber Co , supra 

19. Del—Poole v. Greer, 65 A. 767. 
22 Del 220 

N J —Schaaf v I’ennsylvania R. Co . 
71 A. 114, 77 NJLaw 116 

20. Conn—Buckley v Maxson, l&l 
A 922. 120 Conn 511. 

Damages held excessive 

$1,000 was excessive for lessening 
of value of plaintiff’s property by 
lowering of grade in construction of 
street to which defendants had right 
of access by cut of approximately 
one foot In depth on part of street 
directly abutting on plaintiff's prop¬ 
erty and of such slight depth along 
line on which plaintiff had right of 
access as not to interfere with ac¬ 
cess to street.—Buckley v. Maxson, 
supra. 
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A subsequent purchaser of land to which the way 
obstructed is appurtenant can only recover damages 
sustained by him since his purchase 

Where a private way is used by a trespasser with¬ 
out interfering with the owner's free use of it dur¬ 
ing the same period, the ordinary measure of dam¬ 
ages IS the injury done to the way or to the land 
by the wrongful use, including any increased cost 
of repairs caused by such use .22 

The measure of damages for the obstruction of 
an alley is the cost of restoring the property injured 
to its former condition, unless such cost would ex¬ 
ceed the value of the property, in which case the 
value IS the measure of damages.23 

c. Light and Air 

Ordinarily, the measure of damages for the obstruc¬ 
tion of light or air is the depreciated rental value of 
plaintiff’s premises. Any benefit accruing to plaintiff’s 
property should be considered in determining the dam¬ 
ages. 

The measure of damages for the obstruction of 
an easement of light has been held to be the impair¬ 
ment of the rental value of the premises, from the 
year when plaintiff became the owner to the time 
of the commencement of the action,^^ and the im¬ 
pairment must be determined with reference to the 
condition of the premises in that year, and with 
reference to the uses for which the premises were 
then rented, or to which they could have been put 
but for the obstruction.25 Under a covenant pro¬ 
viding that the owner of a lot would not build on 
north ten feet thereof for five years, the measure 
of damages recoverable by the owner of an apart¬ 
ment house on an adjoining lot for building less 
than ten feet from the property line was the differ¬ 
ence between the rental value of the apartments 


when the building was less than ten feet from the 
line and what the rental value would have been if 
the building had been ten feet from the line, rath¬ 
er than the permanent depreciation of the ground 
value or price paid for the easement."® Where de¬ 
fendant's building has conferred some benefit on 
plaintiff’s properly, an account of the benefit re¬ 
ceived should be taken in estimating damages accru- 
ing to plaintiff by reason of the obstruction of light 
and air. 2 7 

Tenant's easement. Ordinarily the damage re¬ 
coverable from interference with a tenant’s implied 
casement of light and air is the depreciated rental 
value of the tenement; and where the instrumental¬ 
ity obstructing such easement projects the rainwa¬ 
ter through the window of the tenement to the in¬ 
jury of the tenant’s furnishings, and to his personal 
discomfort, and this is done with the view of caus- 
ing the tenant to abandon his lease, punitive damag¬ 
es may be allowcd.28 

d. Injury to Servient Estate by Pipe Lines 

The damages recoverable by a landowner from the 
construction or maintenance of a pipe line on his land 
under a contract for the payment of damages, depend on 
the terms of the contract. If the pipe line company 
agrees to pay certain damages, the landowner Is con¬ 
fined to the damages specified. 

Where a landowner grants a right of way for a 
pipe line under a contract providing for the pay¬ 
ment of certain damages due to the construction or 
maintenance of the line, he cannot recover for any 
other damage.29 Thus, where a pipe line company 
agreed to be liable for damages to crops, timber, 
fences, and buildings, the company, by so specify¬ 
ing, denied liability for other damage.30 So, un¬ 
der a contract to pay all damages to crops, surfaces, 
fences, and “premises” caused by the laying of each 
pipe line, including maintenance damages, the land- 


21. Cal —Couson v. Wilson, 83 P 
262, 2 CalApp. 181. 

22. Ga—.Tohnson v. Arnold, 18 S K 
370, 91 Ga 659. 

23. Pa—Hettrick v. Eby, 62 Pa Su¬ 
per. 21. 

24. N.Y.—Greene v New York Cent 
& H R R Co. 12 Abb N Ca.s 124, 
65 How Pr 154 

25. N Y —Greene v. New York Cent. 
& H R R Co, supra. 

26. F’la—Rudene, Inc., v Racine, 
182 So 433, 434. 132 Fla 739. citingr 

Corpus Juris. 

27. N.Y —Lewis v. New York, etc, 
R Co., 54 NY.S 434, 25 Mlsc 13. 
affirmed 57 N Y.S 1053, 40 App.Div 
343, affirmed 56 N.E 640. 162 NY 
202 . 

28. Ga.—Darnell v. Columbus Show- 


Case Co , 58 S E 631, 129 Ga 62. 
121 Am SR 206, 13 L R A ,N S , 

333 

29. U S —O’Connor v Great Lakes 
Pipe Line Co, C C A Mo , 63 F 2d 
523, afflrmine, DC, 2 F Supp 721 
Iowa —^Asher v Continental Const 
Corporation, 250 N W 179, 216 Iowa 
977. 

Mo.—Fulkerson v. Great Lakes Pipe 
Line Co., 75 S W 2d 844, 335 Mo 
1058, affirming 60 S W 2d 71, 227 
Mo App 882 

Tex —Shell Pipe Line Corporation v 
Coston, Civ App, 36 S W.2d 1066 
What law applicable 

Where contract granting right to 
lay, relay, alter, or remove pipe lines 
provided for recovery of certain dam¬ 
ages only, contract governed rights 
of parties as to damages, and not 
the law governing condemnation pro- 
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I ceedings —Fulkerson v Great Lakes 
Pipe Line Co . 75 S W 2d 844, 335 Mo. 
1058, affirming 60 S W 2d 71. 227 

Mo App. 882—Shoemaker v Great 
Lakes Pipe Line Co, 60 S W 2d 76, 
227 Mo.App. 941, affirmed 75 S W 2d 
849 

Injury by Independent contractor 

Gas pipe line company agreeing 
under easement contract to pay rea¬ 
sonable damages to growing crops, 
fences, and improvements, occasioned 
in laying, repairing, and removing 
lines, was not liable for damages to 
bridge inflicted by independent con¬ 
tractor laying pipe line.—Asher v. 
Continental Const. Corporation, 250 
NW. 179, 216 Iowa 977. 

30. Tex —Shell Pipe Line Corpora¬ 
tion v. Coston, Civ.App., 35 S W.2d 
1056. 



§ 115 


EASEMENTS—EAST 


23 0,J.S. 


owner was not entitled to damages for depreciation 
in the market value of the land on account of the 
easement nor was the landowner entitled to dam¬ 
ages to crops which might result in the future from 
maintaining, operating, altering, or removing the 
pipe line which had been constructed.^^ Under a con¬ 
tract by a pipe line company to pay damages to pas¬ 
turage, the value of grass to the landowner for pas¬ 
turage IS to be determined by taking the difference 
between the fair market value of the pasturage for 
the season if the pipe line had not been constructed 
and the value of the pasturage taking into consider¬ 
ation the construction of the pipe linc.^^ Where 
the contract was to pay damages in case the fertility 
of the soil adjacent to the pipe line was impaired or 
destroyed reason of traffic thereon during the con¬ 
struction of the line, the landowner was entitled to 
recover damages for the destruction of the soil 
above the pipe line he was not limited to a re¬ 
covery of the value of actual square rods of land 
destroyed, but could recover the diminution in the 
value of the tract of which the damaged land was 
a part, if the entire tract could reasonably be said 
to be affected in value.^s Under such contract, it 
was proper to refuse to limit recovery to damages 
accruing between the construction of the pipe line 
and the commencement of the action, where witness¬ 
es testified to a permanent injury to the land, since 
‘‘permanent injury” means permanent damage.'^® 
Where there was no evidence of permanent dam¬ 
age, an award based on the theory of such damage 
IS merely speculative and cannot be sustained ^7 


The words “any damages,” in a contract by which 
a pipe line company agreed to pay any damages to 
crops or fences from laying and constructing the 
pipe line, included direct damages following imme¬ 
diately on the acts done, and consequential damag¬ 
es which were the necessary and connected effect of 
the acts complained of and flowed from some of its 
consequences or results, but to some extent depend¬ 
ed on other circumstances ^nd under such con¬ 
tract the pipe line company was required to pay 
damages to crops growing at the time the line was 
constructed, or subsequently planted if and w^hen 
the damages to subsequently planted crops could be 
ascertained as flowing directly and proximatcjy 
from the laying of the line.39 

§ 115. - Appeal and Error 

The rules governing appeal and error in civil actions 
generally apply to actions relating to easements. 

The general rules governing appeals and appel¬ 
late procedure in civil actions, as laid down in the 
title Appeal and Error, apply Thus, a failure to 
give a proper instruction requested which is not 
covered by the general charge, whereby a party is 
deprived of an important instruction to which he is 
entitled, is ground for rcversal.^i Error must be 
clearly shown by the excepting party in order to 
obtain a reversal The appellate court will not 
reverse for a harmless error not objected to in the 
court below, 43 or for a finding of fact based on 
conflicting testimony which is not clearly errone¬ 
ous. 4 4 


EA SOLA DEPORTATIONIS SENTENTIA AU- EAST. Toward the rising sun. As a designation of 
FEET QU^ AD FISCUM PERVENIRET.i I boundaries see Boundaries § 4 note 75. 


31. Mo —Shoemaker v Great Lakes 
Pipe Line Co. 75 S W 2d 849. af¬ 
firming 60 SW2d 76. 227 Mo.App 
941—Fulkerson v. Great Lakes Pipe 
Line Co, 75 S.W 2d 844, 335 Mo 
1058, affirming 60 S W.2d 71, 227 
Mo App. 882 

32. Mo.—Shoemaker v. Great Lakes 
Pipe Line Co, 75 S W 2d 849, af¬ 
firming 60 S W.2d 76, 227 Mo.App 
941—Fulkerson v Great Lakes 
Pipe Line Co, 75 S W 2d 844. 335 
Mo 1058, affirming 60 S W 2d 71, 
227 Mo.App. 882. 

33. Kan.—Berns v. Standish Pipe 
Line Co, 105 P.2d 893, 162 Kan. 
453. 

34. Ind —Illinois Pipe Line Co. v. 
Fitzpatrick. 188 N.F. 771. 207 Ind. 

I. 


35. Ind—Illinois Pipe Line Co v. 

Fitzpatrick, supra. 

36. Ind—Illinois Pipe Line Co v 

Fitzpatrick, supra. 

37. Kan—Kennedy v Great Lakes 
Pipe Line Co, 86 P.2d 521, 149 Kan 
48 

38. Ind —Illinois Pipe Line Co v 

Brosiu.s, 20 N.B.2d 195, 106 Ind 
App 390. 

39. Ind —Illinois Pipe Line Co v. 

Brosius. supra. 

40. Idaho —Northwestern & Pacific 
Hypotheekbank v. Hobson, 80 P 
2d 793, 59 Idaho 119. 

Alllrmanoo by divided oonrt 

In action to establish easement for 
right of way by adverse possession. 
Judgment for plaintiff was affirmed 
where two of five members of su¬ 
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preme court concurred in conclusion 
of justice who wrote opinion for af¬ 
firmance and two members of the 
c^ourt dissented—Northwestern & Pa¬ 
cific Hypotheek Bank v. Hobson, su¬ 
pra 

41. Pa—Demuth v. Amweg, 90 Pa. 
181 

42. Vt.—Burnham v. Jenness, 64 Vt. 
272 

43. Pa—Ellis V. American Academy 
of Music, 15 A. 494, 120 Pa 608, 
6 Am S R 739 

44. WVa.—Frederick v Frederick, 8 
S.E. 296, 31 W.Va. 566. 

1. A maxim meaning *‘A sentence 
of transportation deprives of mone¬ 
tary consideration."—Peloubet Leg.. 
Max. 



28 C.J.S. 


EAST—EATING HOUSE 


East quarter section line. A north and south line 
drawn through the center of the east half of the 
section.2 

Other phrases- “East Greenwich,”3 "east half,”^ 
“East India Company, ”5 and “cast of the Cape of 
Good Hope.”® 

EASTEB. A feast of the Christian church held in 
memory of our Saviour’s resurrection.'^ 

Easter term. In English law, formerly one of the 
four movable terms of the courts, but afterward a 
fixed term, beginning on the 1.5th of April and end¬ 
ing on the 8th of May in every year, although some¬ 
times prolonged so late as the 13th of Mav under 
the statute of 11 Geo. IV c 70.® 

Easter offerings or Easter dues. In English law, 
small sums of money paid to the parochial clergy 
by the parishioners at Easter as a compensation for 
liersonal tithes, or the tithe for personal labor; re¬ 
coverable under 7 & 8 William III c 6, before jus¬ 
tices of the peace.® 

EASTERLING. A coin struck by Richard IT, which 
is supposed by some to have given rise to the name 
of “sterling” as applied to English money.l® 

EASTERLY. The word is a somewhat indefinite 
term. In deeds and like instruments, the expression, 
when unqualified and where theie is nothing elsi» 
to show or vary the direction, has sometimes been 
construed to mean due east; but this is a rule of 
necessity, growing out of the indefiniteness of the 
term, and has no application where othei words are 


used for the purpose of qualifying its meaning.!^ 
Used with relation to boundaries see Boundaries § 
4 note 76, and with reference to the location of a 
vein of ore see the C.J.S. title Mines and Minerals 
§ 3, also 19 C.J. p 1008 note 8 [b]. 

Phrase: “Easterly half.”^2 

EASTERN. Of, pertaining to, or being in the 
cast.i® 

Phrases: “Eastern Band Cherokee Indians” see 
the C.J.S. title Indians § 9, also 31 C.J. p 485 note 
6 [b], and “eastern one-half. 

EASTINUS. An easterly coast or country. 

EASTWARDLY. Due east, unless there is some ob¬ 
ject which can be found to control the course^® or 
this meaning is qualified by the context.^ As des¬ 
ignating boundaries see Boundaries § 4 note 78. 

EASY. Moderate, indulgent, not exacting, not 
pressing or straining.^® 

Easy terms. Words which have no well-defined 
and accepted meaning, and are absolutely indefi¬ 
nite.^® 

EAT INDE SINE DIE. Literally “That he may go 
thence without a day.” Words used on the acquit¬ 
tal of a defendant that he may be dismissed with¬ 
out any further trial or adjournment.^® 

EATING HOUSE. A public place where food is 
sold casual guests to be eaten upon the premises 
a house where cooked provisions are sold, to be 


2. Wis —Jackson v Rankin, 30 N W 
301, 302, 67 Wis 285 

3. The name of a royal manor in 

the county of Kent, England, men¬ 
tioned in royal grants or patents, as 
descriptive of the tenure of free 
socage —Black L D 

4- Kan.—Hoyne v Schneider, 27 P 
2d 558. 561, 138 Kan 545 

6. Politico-mercantile organization 

Originally established for prosecut¬ 
ing the trade between England and 
India, which they acquired a right to 
carry on exclusively "Since the mid¬ 
dle of the last century, however, the 
company’s political affairs had be¬ 
come of more importance than their 
commerce In 1858. by 21 & 22 Vict 
c. 106, the government of the terri¬ 
tories of the company was trans¬ 
ferred to the crown *’—Black L I> 

6. Defined by statnte 

Countries with which, at the time 
of the statute, the United States or¬ 
dinarily carries on commercial in¬ 
tercourse by passing around that 


cape —Powers v Comly, Pa , 101 U. 
S 789, 790, 25 L. Ed 805. 

19 CJ. p 1007 note 3 [a] 

"Beyond the Cape of Good Hope” 
equivalent see 10 C J S p 354 note 
50 

7. Black LD. 

As corresponding to "Passover” 

"The Greeks and Latins call it 
‘pascha’, (passover ) to which Jewish 
feast our Easter answers ”—Black 
LD 

8. Black LD. 

9. Black L.D. 
la Black L.D. 

11. Ga—Bridwell v Gate City Ter¬ 
minal Co., 56 SE. 624, 631, 127 Ga 
520, 535, 10 LRA.N.S, 909. 

19 C.J. p 1008 notes 6-8. 

**Wben used with other words 
which are added to qualify its mean¬ 
ing, it will be held to mean precise¬ 
ly what the qualifying words make 
it mean.”—Pratt v Woodward, 32 
Cal. 219, 227, 91 Am.D 673. 

12. N.Y.—People v. Hall, 88 N.T.S. 
276, 278, 43 Misc. 117. 
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13. Standard D 

14. W Va —Bank v Catzen, 60 S.E. 
499, 500, 63 W Va 535. 

15. Black I.. D 

16. U S —Simms v Dickson, C C 

Tenn , 22 F Cas No 12,869, Cooke. 

Tenn, 117. 140 

19 C J p 1008 note 13 

17. Cal —Fratt v Woodward, 32 Cal. 
219, 227, 91 AmD 573. 

18. Century D 

19. Xndellnite as to terms and time 

Option to purchase real property 
“purchase price to be five thousand 
flve hundred dollars Int. 5% easy 
terms," held insufficient under the 
statute of frauds for indedniteness 
as to the terms and time of payment, 
since no inference can be drawn that 
the purchase price is to be paid in 
cash.—Hilberg v Greer, 138 N W. 201, 
202, 172 Mich. 505. 

20. Wharton L.Lex. 

21. Va.—Neal v. Commonwealth, 22 
Gratt. 917, 918, 63 Va 917, 918 

19 C.J. p 1008 note 20. 
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eaten on the premises; a house where food is served 
to customers; a place of resort for meals; a res- 
taurant.22 The term is applied to places where the 
public resort to obtain meals, 23 and may include an 
oyster stall, 24 but not a candy kitchen or ice cream 
parlor.25 It has been compared with, or distin- 
gfuished from, “boardinpr house” see the C.J.S. title 
Innkeepers § 1, also 8 C.J. p 1132 note 14 [b], “inn” 
see the C.J.S. title Innkeepers § 1, also 19 C.J. p 
1008, note 20 [b], and “stall in a market house.”26 

Phrases: “Eating houses, restaurants, and sa¬ 
loons,”2 7 and “regfular hotels and eating houses.”28 

EAU DE MABASQUE. “Marasquc water,” an ar¬ 
ticle which is produced by distilling the juice of 
crushed cherries diluted somewhat with water used 
in the distilling process; diluted cherry juice.29 

EAVES. The eaves of a building are the edges of 
the roof projecting beyond the face of the wall-20 

Eavesdrip. The drip or dropping of water from 
the eaves of a house on the land of an adjacent 
owner; the easement of having the water so dnp, 
or the servitude of submitting to such drip; the 
same as the stillicidtum of the Roman law.21 

EAVESDBOPPEE. One who watches for an op¬ 
portunity to hear the private conversation of oth- 
ers.22 The term has been applied to one who mere¬ 
ly overhears communications or conversations be¬ 
tween husband and wife.23 In defining a common- 
law offense it has been said that eavesdroppers, ac¬ 
cording to Blackstone, are such as listen under the 
walls or windows or eaves of houses to hearken aft¬ 
er discourse and thereupon proclaim slanderous and 
mischievous tales.2 4 

EAVESDROPPING. In English criminal law, the 
offense of listening under walls or windows, or the 


eaves of a house, to hearken after discourse, and 
thereupon to frame slanderous and mischievous 
tales.25 As a criminal offense see Disorderly Con¬ 
duct § 1, and as a nuisance at common law see the 
C.J.S. title Nuisances § 75, also 46 C.J. p 702 notes 
37-43. 

EBBA. In old English law, ebb.26 

EBB AND PLOW. An expression used formerly 
in this country to denote the limits of admiralty ju- 

risdiction.27 

EBDOMADARIUS. In ecclesiastical law, an offi¬ 
cer in cathedral churches who supervised the regu¬ 
lar performance of divine service, and prescribed 
the particular duties of each person in the choir.28 

EBEBEMOBTH, EBEBEMOR8, or EBEBEMUB- 
DEB. Also aberemurder, from Saxon abere, ap¬ 
parent, notorious; and mord, murder. Plain or 
downright murder, as distinguished from the less 
heinous crime of manslaughter, or chance medley. 
It was declared a capital offense, without fine or 
commutation, by the Laws of Canute c 93, and of 
Henry I c 13.29 

EBONY. A name given to various woods distin¬ 
guished in general by their dark color and hard¬ 
ness, and extensively used for carving, ornamental 
cabinet-work, instruments, canes, etc.^® In cus¬ 
toms parlance, see Customs Duties § 35. 

EBBIETT. That state and condition which inev¬ 
itably follows from taking into the body, by swal¬ 
lowing or drinking, excessive quantities of intoxi¬ 
cating liquors.4l 

EBIJLLIOMETEB. An instrument for determin¬ 
ing the alcoholic content of a liquid by comparing 
its boiling point with that of watcr.42 


22. Ind —Chochos v Burden, 128 N. 
E. 696, 697. 74 Ind App 242. 

23. Ind—Chochos v Burden, supra 

24. Ala—Winter v State, 30 Ala. 
22, 23. 

25. Ind.—Chochos v Burden, 128 N. 
E. 696, 697, 74 Ind App 242 

26. N C.—State v Hall, 73 N C 252, 
253. 

27. Iowa—In re Henery, 100 NW 
43. 44. 124 Iowa 358 

28. Ohio —Lederer v. State, 6 Ohio 
ClrCt, 623, 625, 3 Ohio Cir Dec 
303 

26. U.S.—Leerburgrer v. U S , C C 
N.Y. 141 P. 1023. 

30. Me.—Machlas Center St. Church 


V. Machias Hotel Co., 51 Me. 413, 
414. 

31. Black L D. 

32. Century D. 

33. Wis—Selden v State. 42 N W. 
218, 219, 74 Wls 271, 17 Am S R. 
144. 

34. Ga —Pave^lch v. New England 

L.. Ins Co., 50 SE. 68, 71, 122 Ga 
190, 69 DR A 101, 106 Am.S R. 

104, 2 Ann.Cas 561. 

N.C —State v. Davis, 51 S E 897, 139 
NC 547, 111 AmS.R. 816. 

35. Black D.D. 

36. Black D D 
ZIbba et flootna 

Ebb and flow, ebb and flood of tide; 
the time occupied by one ebb and 
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flood, anciently granted to persons 

essoined as being beyond sea, in ad¬ 
dition to the period of forty days.— 

Black DD 

37. Black L D. 

As test of navigability see the C J S. 
title Navigable Waters § 4, also 45 
C.J. p 404 note 14—p 406 note 21. 

38. Black D D. 

39. See Black D D, sub verbo Abere¬ 
murder. 

40 » Century D. 

41. Mass —Commonwealth v. Whit¬ 
ney, 11 Cush. 477, 479. 

42. US —Clift V. U. S., C.C.A.Tenn., 
22 F2d 549, 550. 
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ECCE MODO MIRUM, ETC—ECCLESIASTICAL 


ECOE MODO MIKDH, QUOD FiBMINA FEET 
BBEVE BEOIB, NON NOMINANDO VIBXTM, 
CONJUNCTUM BOBOBE LEOIS.«3 
/ 

EOCENTBICITT. A marked peculiarity in a per¬ 
son’s mental condition, distinguished from “mono¬ 
mania As test of insanity see the C.J.S. title* 
Insane Persons § 1, also 32 C.J. p 596 note 93-p 
597 note 25, and as affecting testamentary capacity 
see the C.J.S. title Wills § 22, also 68 C.J. p 437 
note 32-p 438 note 38. 

E0GHTM0SI6. A livid or black-and-blue sfiot, 
produced by the extravasation or effusion of blood 
into the areolar tissue, generally caused by a con¬ 
tusion and attended by a swelling, but an entirely 
different thing from a cerebral hemorrhage.^5 

ECCLESIA. In the law generally the word is used 
to denote a place of religious worship, and some¬ 
times a parsonage, and has bc‘en defined as meaning 
an assembly; a Christian assembly; a church; a 
place of religious worship.^® 

ECCLESIA ECCLESIA DECIMAS SOLVERE 
EON DEBET/7 

ECCLESIA: MAGIS FAVENDUM EST QUAM 
PERS0NA:.48 

ECCLESIA EST DOMUS MANSIONAUS CM- 
NIPOTENTIS DEI.49 


ECCLESIA EST INFRA A:TATEM ET IN CUS- 
TODIA DOMINI, QUI TENETUR JURA ET 
HAaiEDITATES EJUSDEM MANU TENERE 
ET DEFENDERE.50 

ECCLESIA FUNGITUR VICE MINORIS; MELI- 
OREM OONDITIONEM SUAM FACERE PO¬ 
TEST, DETERIOREM NEQUAQUAM.51 

ECCLESIA NON MORITUR.82 

ECCLESIARCH. The ruler of a chureh.53 

ECCLESIA SEMPER IN REGIS TUTELA.84 

ECCLESIASTIC. A clergyman, a priest, a man 
consecrated to the service of the church, as a bish¬ 
op, priest, or deacon.^^ 

ECCLESIASTICAL. Something belonging to or 
set apart for the church, as distinguished from 
“civil” or “secular,” with reference to the world.®® 

Ecclesiastical laiv. The law administered in the 
ecclesiastical courts;®"^ the body of jurisprudence 
administered by the ecclesiastical courts of Eng¬ 
land; derived, in large measure, from the canon 
and civil law. As now restricted, it applies mainly 
to the affairs and the doctrine, discipline, and wor¬ 
ship of the established church.®® As distinguished 
from the common law see Common Law § 1 a note 8 

Other phrases: “Ecclesiastical authorities,”®® “ec¬ 
clesiastical division of England,”®® “ecclesiastical 
jurisdiction,”®^ likewise, other phrases are “ecclesi- 


43. A maxim meaning: "Behold, in¬ 
deed a wonder' that a woman has 
the kingr's writ without naming: her 
husband, who b> law Is united to 
her."—Black B D. 

44. I’a—Ekin v McCracken, 11 
Phila 634. 635. 

45. Neb—^Williams v Western Trav¬ 
elers’ Acc Assoc., 149 N W 822, 
825, 97 Neb 352. 

46. Black Li D. 

See 19 C J p 1009 notes 34, 35. 
BccleslsB ernardani 

As churchw.ardens see the C J S. 
title Relig:ious Societies § 22, also 
11 C J p 764 note 39. 

JBlooleslcB soulptiira 

The imag:e or sculpture of a church 
in ancient times was often cut out 
or cast in plate or other metal, and 
preserved as a religious treasure or 
relic, and to perpetuate the memory 
of some famous churches.—Black L 
D. 

47. A maxim meaning "A church 
ought not to pay tithes to a church.” 
—Black L.D. 

19 C.J P 1009 note 36. 

48. A maxim meaning "The church 


is to be more favored than the par- i 
son ” —Black B D 1 

49. A maxim meaning "The church 
is the mansion-house of the Omnipo¬ 
tent God ”—Black B D , citing 2 Coke 
Inst p 164. 

50. A maxim meaning “The church 
IS under age, and in the custody of 
the king, who is bound to uphold and 
defend its rights and inheritances" 
—Black BD 

51. A maxim meaning "The church 
enjoys the privilege of a minor, it 
can make its own condition better, 
but not worse ”—Black B D., citing 
Coke Bitt p 341. 

5:^. A maxim meaning "The church 
does not die.”—Black B.D. 

53. Black B.D. 

54. A maxim meaning "The church 
Is always under protection of the 
king.”—Morgan Beg Max. 

55. Black B D. 

56. Black B D. 

57. Wharton B.Bex. 

58. Black B D. 

19 CJ. p 1010 note 60. 
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59. Defined 

"In England, the clergy, under the 
sovereign, as temporal head of the 
church, set apart from the rest of 
the people or laity, in order to su¬ 
perintend the public worship of God 
and the other ceremonies of religion, 
and to administer spiritual counsel 
and instruction The several orders 
of the clergy are: (1) Archbishops 
and bishops, (2) deans and chapters; 
(3) archdeacons, (4) rural deans, 
(5) parsons (under whom are includ¬ 
ed appropriators) and vicars, (6) 
curates Church-wardens or sides¬ 
men, and parish clerks and sextons, 
inasmuch as their duties are connect¬ 
ed with the church, may be consid¬ 
ered to be a species of ecclesiastical 
authorities.”—Black B D. 

60. **This is a division into provinc¬ 
es, dioceses, archdeaconries, rural 
deaneries, and parishes.”—Black B D. 

61. Dsfinad 

"Jurisdiction over ecclesiastical 
cases and controversies, such as ap¬ 
pertains to the ecclesiastical courts.' 
—Black B.D. 
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astieal question, '^ecclesiastical things.”®^ 

References to other phrases, elsewhere discussed, 
are listed in the subjoined note.®^ 

ISCDICUS. The attorney, proctor, or advocate of a 
corporation.®® 

ECHANTILLON. In French law, one of the two 
parts or pieces of a wooden tally; that in posses¬ 
sion of the debtor is properly called the "tally,” the 
other "echantillon.”®® 

ECHAZdN. In Spanish law, jettison or jetsam.®'^ 

ECHEVIN. In French law, a municipal officer 
corresponding to the* alderman or burgess, and hav¬ 
ing in some instances a civil jurisdiction in certain 
cases of trifling importance.®® 

ECHINOCOCCOSIS. A disease resulting from the 
infection of man or mammals with the parasite ech¬ 
inococcus.®® 

ECHINOCOCCUS. The cystic larval stage of a 
small tapeworm (Taenia echinococcus): The adult 
infests the intestine of the dog; the larva develops 
in various tissues of cattle, sheep, swine, and man, 
being often fatal. The cyst or hydatid, formed by 
the larva, becomes very lai^e and secondary cysts 
develop within it, from the walls of which tapeworm 
heads or scolec(»s grow. These, if eaten by a dog, 
may develop into adult worms. 


ECHOLALIA. See the C.J.S. title Insane Persons 

§ 2 . 

ECHOUEMENT. In French marine laT^, strand- 
ing.7i 

ECLAMPSIA PARTURIENTIUM. In medical ju- 
nsprudence, puerperal convulsions; a convulsive 
seizure which sometimes suddenly attacks a woman 
in labor or directly after, generally attended by 
unconsciousness and occasionally by mental aberra¬ 
tion, which may be permanent. The attack closely 
resembles the convulsions of epilepsy, and is often 

fatal. "^2 

ECLECTIC PRACTICE. See the C.J.S. title Phy¬ 
sicians and Surgeons § 1, also 19 C.J. p 1010 note 
52. 

eclesiAstico. In Spanish law, one who, by vir¬ 
tue of holy orders, has devoted himself to the serv¬ 
ice of the church.73 

ECONOMIC. Pertaining to pecuniary means or 
concerns; ielating to or connected with income and 
expenditure, also of or pertaining to economics, or 
the production, distribution, and use of wealth.’J’'* 
The term includes that winch pertains to the sat¬ 
isfaction of man’s needs.'^® 

Phrases "Economic benefit,”76 ^Vconomic gain,”77 
"economic interest,”7® "economic poison,”7® “eco¬ 
nomic relationship,”®® and “economic value.”®i 


Historical note 

“In Anfflo-Saxon times, there was 
no distinction between the lay and 
ecclesiastical Jurisdiction, the coun¬ 
ty court was as much a spiiilual as 
a temporal tribunai. the riphls of 
the church were ascertained and as¬ 
serted at the same time, and by the 
same judges, as the rights of the 
laity. It was not until after the 
Norman conquest, that the common 
law and the cct le&iastical courts 
were separated, and the latter in¬ 
vested with the sole Jurisdiction 
over ecclesiastu al causes”—Short 
V Stotts. 58 Ind 35 

62. Miss—Grantham v. Humphries, 

188 So. 313. 

63. Inoliideti church buildings, 
church property, the ornaments, cem¬ 
etery, or property given to the church 
for poor orphans or any other pious 
purpose whatever —Smith v Bonhoof, 
2 Mich. 115, 121. 

64. “Ecclesiastical corporation” see 
the C J.S titles Corporations S 16, 
and Religious Societies § 9, also 64 
C J p 15 note 12. 

“Ecclesiastical council” see the C.J.S. 


title Religious Societies 8 85, also 
19 CJ. p 1009 notes 46, 47 

“Ecclesiastical court” see Couits § 
11 p 23 note 38. p 24 note 61, p 27 
note 1 

"E< clesiastical matter" see the C J S 
title Religious Societies § 85, also 
64 C J. p 88 note 1 [a] 

“Ecclesiastical society” see the C J S 
title Religious Societies 5 1, also 54 
C J p 7 notes 1-8. 

65. Black LD 

Bpiscoporom eedid 

Bishops’ proctors, or church law¬ 
yers —Black L D. 

66. Black LP. 

67. Escrichc Piccionario. 

68. Black L. P 

69. Neb—Russo v Swift & Co., 286 
NW 291, 293, 294, 136 Neb 486 

70. Neb —Russo v. Swift & Co , su¬ 
pra 

71. Black BD. 

72. Black L D. 

73. Escriche Piccionario. 

74. Century D. 

75. Or —D'Arcy v Snell. 91 P.2d 637, 
640, 162 Or. 361, 122 A.L.R. 928. 

828 


76. Or.—D’Arcy v. Snell, supra 

77. U S —Helvering v. Horst, 61 S 
Ct 144, 146 

78. US—Hclvering v. Bankline Oil 
Co, 68 set 616, 618. 303 US 362, 
82 L Ed. 897—Spalding v U S , 
CCA Cal, 97 F 2d 697, 700—Elbe 
Oil Land Development Co. v Com¬ 
missioner of Internal Revenue, C 
C A. 91 F 2d 127, 129—Commission¬ 
er of Internal Revenue v O'Donnell, 
CCA. 90 F 2d 907, 909—Bankline 
Oil Co V Commissioner of Internal 
Revenue. CCA. 90 F 2d 899, 903 
—Perkins v. Thomas, D C Tex , 15 
F Supp 356, 358. 

79. Cal.—Thome v. Superior Court 
in and for Merced County, 90 P* 
2d 364, 365. 32 Cal App 2d 521— 
Thome v. Superior Court in and 
for Merced County, App, 87 P.2d 
100 , 102 . 

80. Cal.—Jersey Maid Milk Products 
Co V. Brock, 91 P.2d 677. 595, 13 
Cal 2d 620 

81. N Y —Tracy Development Co v. 
Maltbie, 18 N.Y.S 2d 273, 277, 259 
App.Div. 76. 



28 C-J.S. 


ECONOMICAL—EDGE 


ECONOMICAL. Characterized by freedom from 
wastefulness, extravagance, or excess; frugal; sav¬ 
ing; sparing.*2 The term has been held synony¬ 
mous with ‘‘prudent necessarily equiv¬ 

alent to “efficieiit.”®^ 

ECONOMIZER. As applied to boiler construction, 
a contrivance or device in which water is heated 
preliminary to entering the boiler proper.®*^ 

ECdNOMO. In Spanish law, one who is appoint¬ 
ed to manage and collect the rents of ecclesiastical 
properties which are vacant or the subject of liti¬ 
gation; also one who administers the affairs of an 
imbecile or spendthrift.*® 

ECONOMY. Frugality, that careful management 
of anything valuable which expends nothing unnec¬ 
essarily and applies what is used to a profitable 
purpose.*^ Not sjuionymous with “parsimony.”** 

EGRIVAIN. In French marine law, the clerk of a 
ship.*® 

ECULEO. In old Spanish law, an instrument of 
torture used for extorting testimony from unwill¬ 
ing witnesses or confessions from accused.®® 

ECUMENIC or ECUMENICAL. General, or uni¬ 
versal.®^ 

Ecumenical council, A universal council, a coun¬ 
cil of all, not a part.®2 

ECZEMA. A skin disease duo to individual sensi¬ 
tiveness to some irritant; it is not an infection, as 
that term is generally used, and its causes are 
varied, numerous, and usually complex.®* 

ED AD. (French, “age”, Latin, “aetas”). In Span¬ 
ish law, age, which includes not only the interval 
between birth and death, but also that period of 

82. Century D 

83. Mo —Conroy v. St. Joseph Ry., 

Lieht, Heat & Power Co, 134 S 
W.2d 93, 95 

84. Pa—Tate-Jones & Co. v Union 
Electric Steel Co, 126 A. 813, 816, 

281 Pa. 448 

85. N.Y —Ithaca Traction Corpora¬ 
tion V. Travelers’ Indemnity Co., 

177 N.Y.S 753, 754. 

86- Escriche Diccionario. 

87. Tex.—El Paso Bridpe & Iron 
Co V Dunham, Civ.App., 162 S 
W 1131, 1133 

88 . Tex —El Paso Bridg^e & Iron 
Co. V. Dunham, supra. 


life which precedes birth. Edad is therefore divid¬ 
ed by the Spanish medical jurists into “vida intra- 
uterina,”—^intrauterine life or life before birth; 
and “vida extra-uterina” life after birthi The lat¬ 
ter again is recognized as including seven ages, 
namely, infancia, puericia or nines, adolescencia, 
juventud, virilidad, vejez, and decrepitud.®^ 

“Infancia,” infancy, covers the first seven years 
of extra-uterine life. “Puericia,” childhood, lasts 
from seven to fourteen for the male and to twelve 
for the female. “Adolescencia,” adolescence, begins 
at fourteen and ends upon the attainment of ma¬ 
jority. “Juventud,” youth, begins the period of 
lawful or full age—the mayor edad or edad legitima, 
which is marked by the attainment of majority. 
“Virilidad,” virility, succeeds “juventud” and con¬ 
tinues to fifty or more. “Vejez,” old age, comes next 
and is a period of corporeal decline lasting until 
severity or eighty. “Decrepitud,” decrepitude or 
senility, is the final stage of life, in which the pow¬ 
ers of mind as well as of body fail.®® 

For a brief discussion of the legal consequences, 
liabilities, and privileges of the various ages, and 
the method of proving age, together with citations 
ol the applicable civil law codes or other authori¬ 
ties, see 19 C.J. p 3010 note 65-p 1012 note 27. 

EDDERBRECHE. In Saxon law, the offense of 
hedge-breaking, now obsolete.®® 

EDERE. In the law of libel, as applied to an of¬ 
fending publication, the act of delivery, which pre¬ 
cedes the manifestation of the contents.®7 

EDESTIA. In old records, buildings.®* 

EDG-E. A line where two surfaces meet;®® the 
border or part adjacent to a line of division; the 
part nearest some limit.^ Applied to land border¬ 
ing on a body of water, the term has been com¬ 
pared with, and distinguished from, “side.”* 

94. Escrit he Diccionario. 

95w Escriche Diccionario 
96b Black L D 

97. Engr—Rex v Burdett, 4 B & 
Aid 95. 128, 6 E C L. 404, 106 Re¬ 
print 873. 

19 C J p 1012 note 28. 

98. Black L D. 

99. US—I T S Rubber Co v. 
Essex Rubber Co . DC Mass, 270 
F. 593. 605. 

1. Century D 

2. NY —^White v. Knickerbocker Ice 
Co, 172 N.E. 452. 454, 254 NY. 
152 

58 C.J. p 710 note 86. 


89. Black LD. 

90. Escriche Diccionario. 

91. N Y —Groe.sbeeck v Dunscomb, 
41 How.rr 302, 344 

92. Applied to the Koman. Catholic 
church conncils 

N Y —Groesbeeck v. Dunscomb, su¬ 
pra 

See also the C J S title Religrious 
Societies $ 86 

Disting-uished from “synod” see the 
C JS title Religious Societies § 86, 
also 19 CJ p 1010 note 68 [a]. 

93. Neb—McCall v Hamilton Coun¬ 
ty Farmers Telephone Ass’n, 280 N 
W. 264, 257, 135 Neb. 70. 
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Phrases: ‘'‘Edge’ of sidewalk,“edge of the 
mill pond,”^ and “water’s edge;”® and also “edge 
lease.”® 

EDGEB. An api)aratiis used in a sawmill which 
takes off the uneven edges from lumber to which 
logs have been reduced by being saw-ed in one di¬ 
rection or plane a machine used to rip off the 
edges of lumber or np the boards into desired 
widths.® 

Phrase: “Tailing the edger.”® 

EDIBLE. As a noun, anything that may be eaten 
for food; an article of food.^® As an adjective, the 
word is a relative term qualified by the noun which 
follows it, depending somewhat on the context for 
its meaning,and defined as eatable; esculent; fit 
to be eaten as food; especially applied to objects 
which are habitually eaten by man, or specifically 
fit to be eaten, among similar things not fit for 
eating.i2 

Edible fruit. Under this term are included such 
articles of food as dried litchi, which is a Chinese 
fruit, having, when dry, a thin shell inclosing an ed¬ 
ible pulp;^® cherries which have been washed, pit¬ 
ted, and packed in salt water to preserve them in 
transitfruit in maraschinobut not berry 
jams,t6 nor “chutney” which consists of various 
fruits preserved with sugar and spices. 


Edible spice. A spice which is eaten as spices are 
eaten, namely, as a sauce, a condiment, a relish, not 
as a food product capable of sustaining life.i® 

Other phrases: “Edible fruits . . . when 

dried, desiccated, evaj)orated, or prepared in any 
manner, not specially provided for,”i® and “not ed¬ 
ible and ... in a crude state,”2® and also “farm 
products or edibles.”-^ 

EDICT. Latin, “edictum,” Spanish, “cdicto”. A 
positive law promulgated by the sovereign of a coun¬ 
try, and having reference cither to the whole land 
or some of its divisions, but usually relating to af¬ 
fairs of state.22 

Phrases “General edict,”23 and “special edict ;”24 
and also “edicts of Justinian.”25 

In Roman law, a mandate or decree published un¬ 
der the authority of a magistrate or riilc^r and com¬ 
manding the observance of certain rules or injunc¬ 
tions ;2® sometimes, a citation to appear before a 
judgo.27 

EDICTAL CITATION. In Scotch law, a citation 
published at the market-cross of Edinburgh, and 
pier and shore of Lieth. Used against foreigners 
not within the kingdom, but having a landed estate 
there, and against natives out of the kingdom 

EDICTA MAGISTRATUM, CONSTITUTIO PRIN- 
CIPIS.29 


3. Ind—Vincennes v Spees, App, 
72 NE 531, 532. 74 N E. 277, 280. 
35 Ind App 389 

4. Vt—Holden v Chandler, 18 A. 
310, 311, 61 Vt 291 

5. Ont —Kains v Turvllle, 32 U C 
QB 17. 23. 

19 CJ p 1012 note 29 [c] 

6. US—Carter Oil Co v Mitchell, 
CCAOkl, 100 F2d 945, 947 

7- La—Carter v Fred W. Uubach 
Lumber Co, 36 So 952, 953, 113 
La 239 

19 C J p 1012 note 31 

8. Mo —Tnpg V. Ozark Land & 
Lumber Co., 86 S W 222, 223, 187 
Mo 227 

9. La — Carter v Fred W Dubach 
Lumber Co, 36 So 952, 953, 954, 
113 La. 239 

10. Century D 

11 . U.S —In re Cruikshank, C.C.N. 
Y., 54 F. 676, 677. 

ISL US—U. S. v. Ylck Show Tong: 
Co , 25 C C.P.A (Customs) 255, 268 
— U. S V Puttmann, 21 C C P A. 
(Customs) 135, 137. 

Held not to include dried chillies 
or bird peppers, which cannot be 
taken into the mouth without blister¬ 
ing: or burning: it, and cannot be 


masticated without producing 
strangulation —Cruikshank v U S , 
NY, 59 F 446, 448. 8 CCA 171 

13. US—U S V. Wing Wo Chong, 

NY. 98 F. 602, 603, 39 C C.A 

172 

14. U S —Causse Mfg Co. v U S , 
NY.. 151 F 4, 6, 80 CCA 461. 

15. US—Reiss V. U S, CCNY, 

163 F. 65 

16. US—Bogle V. U S, C C N.Y , 
175 F. 889, 891 

17. U S —Park v U. S , C.C N. Y., 

164 F 910, 912 

18. U S —In re Cruikshank. C C N 
Y. 54 F 676, 677. 

19. Held to include 

Green pineapples, peeled, cut into 
rectangular pieces, treated with sul¬ 
phur and brine, and imported in 
brine, being thus processed as a 
preliminary to their manufacture 
into glac6 pineapple —^Amerman & 
Patterson v U. S., 12 Ct Cust App. 
117, 118 

Held not to include 

Apples, which have been peeled, 
cored, trimmed, cut up, canned in 
water, which contains part of the 
juice, and cooked at least enough to 
sterilize them.—Dominion Canners v. 
U. S., 12 CLCustApp. 90, 92. 
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20. U S —Ci*uik.shank v U S , 59 F 
446. 447, 8 CCA 171 

21. Wash—Ha.stings v City of 

Bremerton, 294 I* 551, 553, 159 

Wash 621 

22. Black LD 

**Zt differs from a ‘public procla¬ 
mation’ in that it enacts a new stat¬ 
ute, and carries with it the au¬ 
thority of law "—Black L D 

23. Defined 

“In effect a statute ”—Black L D 

24. Defined 

“A judgment in a case.”—Black 
L D 

25. Part of the Oorpns jrnrls CivUis 

Thirteen constitutions or laws of 
this prince, found in most editions 
of the Corpus Juris Civilis. after the 
Novels Being confined to matters 
of police in the provinces of the em¬ 
pire, they are of little use —Black li. 
D. 

See also Code 14 C.J.S p 1304 notes 

11 , 12 . 

26. Escriche Diccionario. 

19 C J. p 1012 note 42. 

27. Black L D. 

98. Black L.D. 

29. A maxim meaning “The ordi¬ 
nance of the magistracy (or civil 



EDICTOSDITOR 


28 C.J.S. 

EDIOTO. See Edict ante note 22. 

EDICTUM. In the Roman law, an edict, mandate, 
or ordinance; an ordinance, or law, enacted by the 
emperor without the senate, belonging to the class 
of constitutiones principis.^O Also, a general order 
published by the prastor, on entering upon his office, 
containing the system of rules by which he would 
administer justice during the year of his office.^l 
The word is used in several Latin phrases as indi¬ 
cated in the subjoined note.^2 

EDIFICE. A structure distinguished for dignity 

and importance.33 

Phrases “Edifice, farmhouse, hut, shed, or ves¬ 
sel in port,”^^ and “edifice used as a dvrelling” see 
Dwelling or Dwelling House 605 C.J.S. p 38 note 

EDIFICIO. In Spanish law a building or edifice. 
These have been the subject of considerable legisla- 
tion.35 

EDITION. A publication;^® any publication of a 
book before published, or a republication, sometimes 


with a revision and correction the total number 
of copies issued or published at once.^® Under par¬ 
ticular conditions, the term has been held to include 
any divisible part of a copyrighted book of which 
the copyright could consistently be entered by it- 
self.39 

Edition dc luxe. A generic expression, meaning 
simply an elegant edition of some kind; an elab¬ 
orate and costly edition, often limited; a sumptuous 
edition, as regards paper, illustrations, binding, 
etc.^® The expression may mean an artist-proof edi¬ 
tion, or it may not.^t 

Other phrases: “Subsequent edition ;”^2 ^nd also 

“future editions.”^ 3 . 

EDITOR. In general, one who prepares the work 
of another for publication, one w^ho revises, corrects, 
arranges, or annotates a text, document, or book.^^ 
As applied to the production of bronze statuary, 
the term is used to designate the founder who casts 
the statuary from the clay model made by the ar¬ 
tist.^® 

In publication parlance, or as applied to a news- 


government) Is the constitution (or 
decree) of the Emperor.”—Tayler L 
Gloss 

30l Black L. D. 

Blffering’ from <<r«scxlpt” and **de. 
oree*’ 

“An edict was a mere voluntary 
constitution of the empefor, differ¬ 
ing from a rescript, in not being re¬ 
turned in the way of an answer, 
and from a decree, in not being giv¬ 
en in judgment, and from both, in 
not being founded on solicitation ”— 
Black L D 
31. Black L.D. 

33. Bdictnm annnnm 

‘‘The annual edict or system of 
rules promulgated by a Roman prro- 
tor immediately upon assuming his 
office, setting forth the principles 
by which he would be guided in de¬ 
termining causes during his term of 
office ”—Black B D 
Bdictnm pexpetnnm 

‘‘The perpetual edict, a compila¬ 
tion or system of law in fifty books, 
digested by Julian, a lawyer of 
great eminence under the reign of 
Adrian, from the praetor’s edicts and 
other parts of the Jus Honorarium 
All the remains of it which have 
come down to us are the extracts of 
It in the Digests ”—Black L D 
Bdlotnm provlnciale 

‘‘An edict or system of rules for 
the administration of justice, sim¬ 
ilar to the edict of the praetor, put 
forth by the proconsuls and pro¬ 
praetors in the provinces of the Ro¬ 
man Empire.”—Black L.D. 


Bdictnm Theodorici 

‘‘This is the first collection of 
law that was made after the down¬ 
fall of the Roman power in Italy 
It was promulgated by Theodoric, 
king of the Ostrogoths, at Rome in 
A D 500 It consists of 154 chap¬ 
ters, in which we recognize parts 
taken from the Code and Novellae of 
Theodosius, from the Codices 
Gregorianus and Hermogenianus, and 
the Sententiae of Paulus. The edict 
was doubtless drawn up by Roman 
writers, but the original sources are 
more disfigured and altered than in 
any other compilation This collec¬ 
tion was intended to apply both to 
the Goths and the Romans, so far 
as Its provisions went, but when it 
made no alteration in the Gothic law, 
that law was still to be in force ” 
—Black LD 
Bdictnm tralatltlnm 

‘‘Where a Roman prsetor, upon as¬ 
suming office, did not publish a 
wholly new edict, but retained the 
whole or a principal part of the edict 
of his predecessor (as was usually 
the case) only adding to it such 
rules as appeared to be necessary to 
adapt it to changing social condi¬ 
tions or juristic ideas, it was called 
‘edictum tralatitium * ”—^Black L D 

33- Standard D 

34. US —U S V. Apostol, 14 Phil¬ 
ippine 92. 94. 

35. Escriche Diccionario 
“Bdiflelos ooventOB” are buildings 

occupied by the clergy.—Escriche 
Diccionario. 


“Bdlflcios del ramo de camlnos’* 

are buildings used in the construc¬ 
tion and operation of roads —Es¬ 
criche Diccionario. 

36. NY—Hone v Kent, 6 N Y. 390, 
395 

37. U S —Banks v McDivitt, C.C. 
NY, 2 FCasNo961, 13 Blatchf. 
163 

38. Ind.—Mooney v U S Industrial 
Pub Co, 61 N.E 607, 608, 27 Ind. 
App 407. 

Similarly expressed 

‘‘Any quantity of books put forth 
to the bookselling trade at one time 
by the publisher A new edition is 
published whenever, having in his 
warehouse a certain number of 
copies, the publisher issues a fresh 
batch of them to the public ”—Black 
LD. 

39. U S —^West Pub Co. v Edward 
Thompson Co, NY, 169 F. 833, 
880, 100 CCA 303. 

40. Ga—Barrie v. Miller, 30 S E. 
840, 811, 104 Ga 312, 69 Am S R. 
171. 

41. Ga—Barrie v Miller, supra. 

42. US—Banks v. McDivitt, C C N. 
Y. 2 F.Cas No 961, 13 Blatchf. 163. 

43. NY.—Hone v. Kent, 6 N.Y. 390, 
395. 

44. Webster Int D. 

46. U S.—Merritt v Tiffany, N Y, 
10 set. 52, 53, 132 US 167, 33 L. 
Ed. 299. 
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paper, a person who superintends the publication 
one who superintends the correction of the proof 
sheet of the printer, and who, with regard to the 
publication of the paper, selects the matter for pub¬ 
lication;^"^ Qne who directs or supervises the poli¬ 
cies and contributions of a newspaper, magazine, 
work of reference, or the like.^® The term some¬ 
times includes not only the person who writes or se¬ 
lects the articles for publication, but the person who 
publishes the paper and puts it into circulation.^s 
Under other circumstances, the term has been com¬ 
pared with, and distinguished from, “author” see 7 
C.J.S. p 1290 note 99.1 in Pocket Parts, “foreman,” 
“manager,” “publisher,”50 and “printer.”^! 

EDITUS. In old English law, put forth or promul¬ 
gated, when speaking of the passage of a statute; 
and brought forth, or born, when speaking of the 
birth of a child.52 

EDMUNDS-TUCKER LAW. An act of congress 
of March 22, 1S82, punishing polygamy.53 


EDUCATE. Prom its derivation, the word means 
to lead forth; hence to bring up, to develop phys- 
ically,54 to prepare and fit for any calling or busi¬ 
ness or for activity and usefulness in life.^5 The 
term has been distinguished from “to support.”*® 

Phrases: “Educate and bring up,”*7 and “edu¬ 
cate or maintain.”*® 

EDUCATION. The term is a broad and compre¬ 
hensive one,*® has ^ variable and indefinite mean¬ 
ing,*® includes all knowledge if we take it in its full 
and not its legal or popular sense ;*l and, depend¬ 
ing on the context and circumstances of its use in 
the particular case,*^ has been defined as meaning 
the bringing up, physically or mentally, of a child, 
or the preparation of a person, by some due course 
of training, for a professional or business life, or 
other calling;*® cultivation of the mind, feelings, 
and manners ;*4 the general and formal word for 
schooling, especially in an institution of learning;** 
the imparting or acquisition of knowledge;** men- 


40. U S —Pennoyer v NeflP, Or., 95 

U. S. 714, 721, 24 L Ed 565. 

47. U S —Pennover v. Neff, supra 
Ky.—Brown v. Woods, 6 J J Marsh. 

11, 18 

48. Neb—Brokaw v Cottrell. 211 N 
W 184. 187, 114 Neb. 858 

49. U S —Pennoyer v Neff. Or., 95 
US 714, 721, 24 L Ed. 565 

50. Neb—Brokaw v Cottrell, 211 N 
W 184, 187, 114 Neb 858 

19 C J p 1013 note 5<) [c] 

51. Ky—Brown v. Woods, 6 JJ 
Marsh 11 18 

19 C J p 1013 note 59 [c]. 

62. Black L D 

53. US.—Cannon v U S, Utah. 6 

set 278, 116 US 55, 29 L Ed 

561 

See also Bigamy § 5 c note 69. 

54. Mont—McNair v School Dist 
No 1 of Cascade County, 288 P. 
188. 190, 87 Mont. 423, 69 A L R. 
866 

55. Conn —Lyme High School Ass’n 

V. Ailing, 154 A 439, 442, 113 Conn 
200 

Mass —Mount Hermon Boys' School 
V. Gill, 13 NE 354, 357, 145 Mass. 
139. 

NY.—In re Wolfe’s Estate, 299 N 
Y.S. 99, 101, 164 Mine. 504 
The term luclndes bodily as well 
as mental training—McNair v. 
School Dist No. 1 of Cascade Coun¬ 
ty, 288 P. 188, 190, 87 Mont 423, 69 
A.LR 866. 

56. N Y.—In re Wells' Will, 300 N. 
YS. 1076, 1078, 166 Misc 385 

57. Mass—Merrill v. Emery, 10 
Pick. 607. 511. 

19 C.J. p 1014 note 62 [a]. 


58. Tenn.—Ruohs v Backer, 6 

Heisk. 395, 399. 19 Am R 598 

59. Conn—New Britain Tru'?! Co 
V. Stoddard. 179 A 642, 643. 120 
Conn 12.3, citing Corpus Juris— 
Lyme High School Ass’n v Ailing 
154 A 439, 442, 113 Conn 200 

Neb—^Ancient and Accepted Scottish 
Rite of Freemasonry v Board of 
County Com'rs. 241 NW 91 05, 

122 Neb 586, citing Corpus Juris. 
NY—In re Wolfe’s Estate. 299 NY 
S 99 101. 164 Misc 504 

Tenn —State v Rowan, 106 S W 2d 
861, 864. 171 Tenn. 612 
WVa—Wysong v Walden. 196 S E. 

573, 578, 120 WVa. 122. 

19 CJ. p 1014 note 64. 

00. Conn —New Britain Trust Co 
V. Stoddard, 179 A 642. 643, 120 
Conn 123, citing Corpus Juris. 

01. Tenn—State v. Rowan, 106 S. 

W 2d 861, 864, 171 Tenn. 612 

19 C J. p 1014 note 65. 

Similarly expressed 

(1) Education "comprehends in its 
broadest significance the acquisition 
of all knowledge tending to develop 
and train the individual, and when 
used in this sense is not [to be] 
limited to the years of adolescence 
or to instruction in the schools ’’— 
Mitchell V. Reeves, 196 A 785, 788, 
123 Conn 549, 116»A L R 1114—New 
Britain Trust Co. v. Stoddard, 179 
A 642, 643, 120 Conn. 123, citing 
Corpus Juris. 

(2) However, this is not the mean¬ 
ing ascribed to it In common speech. 
It IS popularly and far more com¬ 
monly associated with youth and the 
instruction received from their teach¬ 
ers—New Britain Trust Co. v 
Stoddard, supra, citing Corpus Juris. 

832 


(3) "Whatever we learn by obser¬ 
vation, by conversation, or by other 
means, away fiom what has been im¬ 
planted by nature, is education In 
fact, everything not known iiituitive- 
fy and instindivelv is education’’— 
State V Rowan, 100 S W 2d 861, 864, 
171 Tenn 612—Cook v State. 16 SW 
471. 472, 90 Tenn 407. 13 LRA 183. 
02. Meaning determined by context 
"The word ‘education’ as used in 
an exemption law is not to be con¬ 
strued in atcordanre wnth expres¬ 
sions of opinion concerning the pur¬ 
poses of education in general, how¬ 
ever sound in that connection, such, 
for instance, as that education is to 
be considered, ‘not as a means of 
livelihood, but as an adornment of 
the spirit,’ and is to be exalted, 
’not as a means of getting on m the 
world, but as a means of understand¬ 
ing and enjoying the world ’ ’’—Law¬ 
rence Business College v Bussing, 
231 P 1039, 1040, 117 Kan 436 
03. Mo—State v Lesueur, 13 SW 
237. 238, 99 Mo 552. 7 L R A. 734. 
19 C.J. p 1014 note 67. 

04. US —^Weyl v. Commissioner of 
Internal Revenue, C C.A., 48 F 2d 
811, 812. 

Similarly exprassad 

‘*The cultivation of the mind.’’—In 
re Wells’ Will, 300 N.Y.S 1075, 1078, 
165 Misc. 385. 

05, Conn.—New Britain Trust Co. v. 
Stoddard, 179 A. 642. 643. 120 

Conn. 123. citing Ctorpua Juria. 

00. U.S .—Weyl V. Commissioner of 
Internal Revenue, CCA., 48 F 2d 
811, 812. 

Okl—^Watton v Cruce, 143 P. 1162, 
1164, 44 Okl. 186. 
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EDUCATION 


tal and moral training;®"^ the process of developing 
and training the powers and capabilities of human 
beings.®* Education may be particularly directed 
to cither mental, moral, or physical powers and fac¬ 
ulties, but in its broadest and its best sense it em¬ 
braces them all;®^ not merely the instruction re¬ 
ceived at school, college, or university, but the 
whole course of training, moral, intellectual, and 
physical not only the ordinary instruction of the 
child in the pursuits of literature, but also a prop¬ 
er attention to the moral and religious sentiments of 
the child,his physical training and welfare, and 
his proper maintenance during the instruction pe¬ 
riod.'^- The term has been held to include the ex¬ 
penses iiecessaril}^ incident to one's schooling,"'^ and 
mav include ‘^dancing.”'^^ In a narrower sense, it 
IS the s]>ccial course of training pursued, as by par¬ 


ents or teachers, to secure any one or all of these 
ends.*^® 

It has sometimes been used as synonymous with 
"learning,”76 has been compared with, and dis¬ 

tinguished from, ^'learning,”77 ^^maintenance,” and 
''supi>ort.”78 

English education. An education acquired 
through the medium of the I^nglish language, the 
fact that foreign languages arc among the subjects 
taught not being material.'^® 

Other phrases' ‘‘iEsthetic education,”*® ‘'collegi¬ 
ate or theological education” sec Collegiate 14 C.J. 
S. p 1372 note 3, “common school education” sec C. 
J S. title Schools and School Districts § 1, also 56 
C J. p 163 notes 33, 34, “education and mainte¬ 
nance,”*^ “education, literature, science, or the fine 


67. IT H—"Wtvl V Comniissjonoj of 
Internal Jio\ oriuc r* ('* A , 48 F 2d 
811. SI 2 

6S. Conn—trio Hiph S( hool Ass’n 
\ Mling. I". 1 A 420, 442. 113 (.’’onn 
200 

M'St,—Ml Ilirrnon Bovs’ School \ 
Cill, 13 MK 354. ’157. 115 IMa-s 
133 

NY—In 10 Woll.’s Estate. 299 N 
YS O'). 101, 164 MifaC 501 

69. ^"onn — me lliprh School Ass’n 
A Mlinfj, 1.51 A 4 5'). 442, 113 l^onn 
200 

Mast,—Mount Hfimon Bo> s’ hool 
V dill 13 N E 354, 357, 145 Mass 
1 I') 

M(»nl - Al( Nair v School Dist No 1 
ol Cascade County. 288 1* ISS, 190, 
87 Mont 123. 69 ABH 866. 

Neb—Ancient and Accepted Scottish 
Kite* of Fic(masonry \ Board of 
County Com’rs , 241 NW 93, ‘)5 96. 
122 Neb. .586, citinfir Corpus Juris. 
N Y —In re Wolfe’s Estate. 299 N Y 
S 99. 102, 164 Misc. 504—Buflalo 
Turn Verein v Reuling:, 281 NTS 
545, 547, 155 Misc. 797. 

Modem, conception 

’’Educ-ation, as understood to-dav, 
connotes all those processes culti¬ 
vated by a given society as means 
for the realization in the individual 
of the ideals of the community as a 
whole It has for its aim the de¬ 
velopment of the powers of man (1) 
by exert Isinff each along its particu¬ 
lar line, (2) bv properly coordinating 
and subordinating them, (3) by tak¬ 
ing advantage of the law of habit, 
and (4) by appealing to human in¬ 
terest and enthusiasm It includes 
not only the nariow conception of 
instruction, to whu h it was formerly 
limited, but embraces all forms of 
human experience, owing to the 
recognition of the fad that every 
stimulus with its corresponding re¬ 
action has a definite effect on char¬ 
acter It nia\ be either mainly es- 

28 C.J.S —53 


thetic, ethical, intollft tual. ph\sical. 
or technical, but to be mod satisfac¬ 
tory It must iii\'>l\e and di'velop all 
these sides of human capa< 'ty ”— 
Woyl V Commissioner of Internal 
Ue\enue. CCA 48 F 2d 811, 812 
“It embraces the devt lopriient of 
both mind and liodv ”—Wvsong v 
Walden. 19b SE 57 1, 578, I JO W Va 
122 

70. Neb — \nciinl and Acetpted 
Stott ish Bite of Fre» rna.'-onrv v 
Board of Countv ('om’rs 241 NW 
'»3 06 122 Nth 58b, citing Corpus 
Juris. 

10 C J p 1015 note 72 
Similarly expressed 

(1) “The dis. ipline of formal 
stud.v and in«tru<tion i'^ a part of 
education, hut •^o also are all the ex¬ 
periences of life, the aspects c)f na¬ 
ture, the humdrum and the* uncx- 
petled happenings of .i social cx- 
isltnce among one’s fellows. All 
contribute to the iinfolding and ma¬ 
turing of the mind and chaiacter of 
man ’’—In re Wolfe's E^^late. 299 N 
Y S 99, 101, 164 Misc 504 

(2) “‘Education,’ in its Iruf sense, 

means much more than the acquisi¬ 
tion of knowledge out of the pages 
of text-fjooks IK] in¬ 

cludes the inculcation of the pre¬ 
cepts of a respei table economt and a 
just regard foi the rights and inter¬ 
ests of others ”—Simpson v Wat¬ 
kins, 139 So 400, 402, 162 Miss 24J 

(.{) “Education is not confined to 
improvement and cultivation of 
mind It may consist of cultiva¬ 
tion of one’s religious or moral senti¬ 
ments It likewise may consist in 
the development of one’s phj si cal 
faculties "—Commissioners of Dis¬ 
trict of Columbia v Shannon & 
Luchs Const Co. 17 F 2d 219, 220. 
57 App DC. 67 

(4) “The totality of the qualities 
acquired through individual instruc- 
I tion and social training, which fur- 
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ther happiness, efiic lency and ca- 
paclty for social service of the edu¬ 
cated “—McNair v School Dist No. 
1 of Cascade Count>, 288 P 188. 190, 
87 Mont 423, 69 A L R 866 

71. Tex —Conley v Daughters of 
the Republic, 156 SW 197, 201. 
157 SW 937, 106 Tex 80 

19 CJ p 1015 notes 73, 74 

72. NY—In re Syracuse University, 
212 NYS 25.1. 256, 214 App Div. 
375—In re King’s Estate 200 N Y 
S 820. 831. 121 Misc 298 

73. Ark—Simmons v Carter, 189 S 
W 176. 177, 125 Ark 547 

74. Tenn—Cihson v Frye Inst, 193 
SW 1059, 1063. 137 T( nn 452 

75. Okl—Watton v Cruce, 143 P. 
1152, 1154, 41 Okl 186 

76L Tex—Conlev v Daughters of 
the Republic, 156 SW 197, 201, 
157 SW 0 17, 106 Tex 80 

19 CJ p 3 014 note 65 [c] 

77. Eng—^Whicker v Hume, 14 
Beav 500. 520. 51 Reprint 381. 

78. Gist of distixiction 

As distingui.shed from “support" 
and ‘ mainlt-nam e," educatic>n im- 
poTts the cultivation of the mind — 
In re Wells’ Will, 200 NYS. 1075, 
107S, 165 Misc 385 

7D. Ill —Powell V Board of Eduea- 
lion. 97 Ill. 375, 380. 37 Am R. 

123 

Kan—Topeka Bd of Edination v. 
Welch. 33 P 654, 658, 51 Kan. 

702 

20 C .1 p 1262 note 63 

80. Defined 

“The development of the sense of 
the beautiful, and of tet hnical skill 
in the arts’’—Walton v Cruce, 143 
P. 1152, 1154, 44 Okl 186 

81. Ark —Harper v Smith, 116 S. 
W. 674, 075, 89 Aik 284, 131 Am. 
S.R. 93. 
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arts,"*2 "education of a child, ^^*3 "education of 
. . . persons within this state,"for the educa¬ 

tion of boys,”*® "intellectual education,”*® "moral 
education, ”*7 "physical education,”** "propt'i* edu¬ 
cation,”** "public education,”*® "superintend and 
take care of his education,”*^ "technical educa¬ 
tion,”* 2 and "to the proper education ... so 
that they may be severally fitted and accomplished 
in some useful trade.”** 

EDUCATIONAL. The word taken in its full sense, 
is a broad, comprehensive term, and may be partic¬ 
ularly directed to either mental, moral, or physical 
faculties, but in its broadest and best sense it em¬ 
braces them all, and includes, not merely the in¬ 
structions received at school, college, or university, 
but the whole course of training—moral, intellectu¬ 
al, and physical ,*^ has been defined as meaning 
pertaining to education;*® and has been held to em¬ 
brace an agricultural and mechanical fair associa¬ 


tion.*® 

It has been compared with, or distinguished from, 
"charitable” see 14 C.J.S. p 407 note 47, “fraternal,” 
and “social.”* 7 

Educational institution. One which teaches and 
improves its pupils; a school, seminary, college, 
or educational establishment,** not necessarily a 
chartered institution,** nor a public or charitable 
institution,! although, in a particular context, it 
has been held to be a charitable organization.* Spe¬ 
cific institutions included and not included within 
the term are listed in the subjoined note * 

The term occurs frequently in the construction of 
tax exemption provisions see the C.J.S. title Taxa¬ 
tion §§ 283-288, also 61 C.J. p 464 note 70-p 480 
note 87. 

Educational purposes. A broad phrase, including 
all those uses which reasonably serve the purposes 
of education as it is commonly understood.^ As ap- 


sa. Engr—Matter of Civil Engineers 
Inst. 19 QBD 610 

83. Minn.—State v Brown. 128 N.W 

294. 295 112 Minn 370, 372 

84. Va—Triplett v Trotter. 193 S 
B 614. 516. 169 Va 440. 

85. Pliysioal welfare a.nd knowledge 
of work 

Where an institution is incorporat¬ 
ed for the education of boys, its 
trustees do not exceed their author¬ 
ity when they establish an institu¬ 
tion providing a place where young 
men whose early education has been 
neglected can be instructed, their 
physical welfare cared for, and a 
practical knowledge of work, es¬ 
pecially agriculture, given them 
daily—Mount Hermon Boys’ School 
V Gill, 13 N E 354, 357, 145 Mass 
139. 146 

86. Defined 

“The means by w'hich the powers 
of the understanding are developed 
and improve d and knowledge is im¬ 
parted “—Watton V Cruce. 143 P 
1162. 1154. 44 Okl 186. 

87. Defined 

“The cultivation of the moral na¬ 
ture *’—^Watton V Cruce, supra. 

88. Defined 

“The term Includes all that relates 
to the development and care of the 
organs of sensation and of the mus¬ 
cular and nervous systems *’—Wat¬ 
ton v Cruce, supra 

89. N.y.—In re Wolfe’s Estate, 299 
N.Y S 99, 100. 164 Misc 504 

9a Defined 

“Imparting knowledge or assisting 
and guiding the development of body 
or mind.*’—Chesterman v Federal 
Tax Com’r, 32 Austr.C L R 362, 386 
91. Eng —Foley v. Parry, 5 Sim 
138. 145, 9 EngCh 138, 58 Reprint 


289 affirming 2 Myl & K 13S, 
7 EngCh 138. 39 Reprint 897 

92. Defined 

“That which is intended to tram 
persons in the arts and sciences that 
underlie the practice of the trades or 
professions”—^Watton v. Cruce, 143 
P. 1152, 1154, 44 Okl 186. 

9®- US —Dandridge v. Washington, 
DC. 2 Pet 370, 376. 7 L Ed 454 

94. Neb—Ancient and Accepted 

Scottish Rite of Freemasonry v 
Board of County Com’rs 241 NW 
93, 95. 96. 122 Neb 586. citing 

Corpus Jurla 

95. Neb —^Ancient and Accepted 
Scottish Rite of Freemasonry v 
Board of County Com’rs, supra, 
citing Corpus Juris. 

Okl—Watton v. Cruce, 143 P 1152, 
1154, 44 Okl 186. 

96. Ark —Saxon v Arkansas State 
Fair Ass'n, 27 S W 2d 505, 506. 181 
Ark. 750 

97. N Y —Mohawk Mills Ass’n v 
Miller, 22 N Y S 2d 993, 995, 260 
App Div 433 

98. Ariz—Lois Grunow Memorial 
Clinic v Oglesby, 22 P 2d 1076, 
1078, 42 Ariz. 98 

Tenn —Cumberland Lodge No 8 F & 
A. M V Nashville. 154 S W^ 1141, 
1145, 127 Tenn. 248 

What constitutes 

"Educational institution,” consists 
not only of buildings, but of all 
grounds necessary for the accom¬ 
plishment of the full scope of edu- 
c.ational instruction, including those 
things essential to mental, rrn>ial, 
and physical development—Commis¬ 
sioners of District of Columbia v 
Shannon & Luchs Const. Co, 17 F 
2d 219, 220, 57 App D C 67 

99. Tenn.—^Ward Seminary for 
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Young Ladies v Nashville, 167 S. 
W 113. 114. 129 Tenn 412 

1. Cal—In re Sutro, 102 P. 920, 922, 
155 Cal 727 

2. Iowa—In re Cooper’s Estate, 295 
NW 448. 454. 

3. Xeld to include 

(1) A gymnastic association—Ger¬ 
man Gymnastic Assoc, v Louisville, 
80 S.W. 201. 117 Ky 958. 65 L.R A 
120, 111 Am S R 287. 

(2) A law library—U S v. Pro¬ 
prietors of Social Law Library, C C. 
A.Mass. 102 P2d 481, 485 

(3) A musical conservatory — 
Markham v. Southern Conseivatory 
of Music, 41 SE 531. 532, 130 N C. 
276 

(4) An institution for the blind — 
Curtis v Allen, 61 N.W 668, 571, 43 
Neb 184 

(5) A pharmacy college—Louis¬ 
ville College of Pharmacy v Louis¬ 
ville. 82 SW 610, 611, 26 Ky L 825. 

(6) A public library—^Webster 
City V Wright Courit>, 123 N W. 
193, 195, 144 Iowa 502, 505, 24 L. 
RA.NS. 1205—19 CJ p 1015 note 
85 [a] (5) 

(7) A public school district — 
Board of Directors of Port Dodge 
Independent School Dist. v. Board of 
Sup’rs of Webster County, Iowa, 293 
NW. 38. 40. 

Seld not to iuolnde 

A business college organized for 
profit—Parsons Business College v. 
Kalamazoo, 131 N W. 653, 554, 166 
Mich 305, 33 L R A .N S , 921. 

4. Conn — Lyme High School Ass’n 
V Ailing, 154 A. 439, 442, 113 Conn. 
200 

Within tax exemption statutes, see 
the C.J.S. title Taxation S§ 287, 
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EDUCATIONAL—EFFECT 


plied to a school, the term is not limited to purpos¬ 
es of class-room work solely, but includes any ac¬ 
tivity necessary to the proper maintenance and op¬ 
eration of a school.® 

The term is synonymous with "educational ob¬ 
ject,”® and “educational undertaking.”^ It will in¬ 
clude only such undertakings as are for the "purpos¬ 
es of education,”® such as those listed in the note.® 
The term has been compared with “building pur¬ 
poses” see 12 C.J.S. p 290 note 15, and "religious 
purposes.”!® 

Other phrases: "Educational and building pur¬ 
poses” see Building 12 C.J S. p 390 note 17, “educa¬ 
tional ap])liaiices” see Appliance 6 C.J.S. p 80 note 
25, “educational corporation” see Corporations § 22 


c, "educational facilities,”!! "educational, literary or 
charitable purposes,”!^ "educational object,”!® “ed¬ 
ucational policies,”!^ "educational societies,”!® “ed¬ 
ucational staff,”!® "educational trust,”!7 “education¬ 
al undertaking,”!® “educational uses,”!® “organ¬ 
ized and operated exclusively for . • • educa¬ 

tional purposes.”-® 

EFECTO. In Spanish law, effect, or consequence.®! 

EFFECT. 

As a Nonn 

-^As Result Produced. A consequence produced; 

a result that follows after a thing previously spoken 


288, also 61 C.J p 471 note 94—p 
478 note 64 

5. Ga —Board of Education of 
Api>IinR County v Hunter, 10 SK 
2d 74 9. 750. 100 Ga. 767 

6. NC—Alcirkham v Southern Con¬ 
servatory of Music, 41 S K 531, 
632, 130 N C 276. 

7. Nth—Ancient and Accepted 

Scottish Kite of Procmasonrv v 
Board of County Com’rs, 241 NW 
93. 96, 122 Neb 586, citing Corpua 
JTaris. 

Tex —Conley v Daughters of the 
Rcpublu. 156 SW 197, 201, 157 
SW 937. 106 Tex 80. 

8. Conn —Masonic .Bldg- Ass'n of 
Stamfoid, Conn v. Town of Stam¬ 
ford, 174 A 301, 303. 119 Conn 53 

9. aeld included 

(1) A building used by a school 
as a re'^idintc for its teacheis — 
Board ot JOdutallon of Appling Coun¬ 
ty V Hunter, 10 S K 2d 749. 750. 190 
Ga 707 

(2) A fraternity house for use of 
medical students at a state uni¬ 
versity—City of Memphis v. Alpha 
Beta Welfare Ass’n, Tenn , 126 SW 
2d 323. 326 

(3) An institution for the blind — 
Curtis V Allen. 61 N W 568, 671, 43 
Neb 184. 

(4) A memorial library and fine 
arts building—Kibbe v. City of 
Rochester. DCNY, 57 F 2d 642, 549. 

(5) A playground for children — 
Greenman v Phillips, 217 N W. 1, 2, 
241 Mich 404. 

(6) A school building—Peck v 
Claflln, 105 Mass. 420, 423—19 C J. P 
1016 note 90 lb] 

(7) Land donated for use of an 
agricultural college—State v Mur¬ 
phy. 210 NW 63, 64, 64 N D 629 

(8) Land used by a university for 
growing crops for use at the uni¬ 
versity —State v Fiske Univ., 10 S 
W. 284. 286, 87 Tenn. 233. 


(9) Repairing and heating of 
school buildings—Chicago & A R 
Co V People, 45 N E 122. 123, 163 
Ill 616 

Sold uot included 

(1) Athletic exhibitions—State v 
Business Men’s Athletic Club, 163 S 
W. 901. 909, 178 MoApp 548 

(2) Corporation organized to pro¬ 
mote the educ ation of youth In 
marksmanship —Hazen v. National 
Rifle Ass’n of America, 101 P 2d 432, 
435, 69 AppDC 339. 

(3) Non-profit corporation, organ- 
iz(‘d to educate public sentiment to a 
recognition of equality of sexes — 
Vanderbilt v Commis.sioner of In¬ 
ternal Revenue. CCAl, 93 P 2d 360, 
362 

(4) Water supply company owned 
bv the regents of a university—Bear 
Gulch Water Co v. Commissioner of 
Internal Revenue, CCA., 116 P 2d 
975, 977. 

10. R I.—St. Mary’s Church v. 
Tripp, 14 R I 307, 309. 

11. Ky —Board of Education of 
Woodford County v Board of Edu¬ 
cation of Midway Independent 
Giaded Common School Dist, 94 S 
W2d 687, 691, 264 Ky 215 

12. Fla—University Club v Lamer, 
161 So. 78, 79. 119 Pla. 146 

13. WoBioal conservatory is such ob¬ 
ject 

N C.—Markham v Southern Con¬ 
servatory of Music, 41 S.E 631, 
532, 130 NC 276 

As synonymous with ‘‘educational 
purpose,” see supra note 6. 

14. Ky —Daviess County Board of 
Education v Vanover, 293 S W 
1063, 1064. 219 Ky 665 

15. The term applies to institutions 
of learning and not to school dis¬ 
tricts — State V. McCaw, 58 S E 145. 
146, 77 SC 351 

Sistorical society included 
NY—In re De Pejster. 104 NE 
714, 210 NY 216. 221. 
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16 . Means the teaching staff 

NY—People v New York City Bd 
of Education, 83 N Y S. 803, 805, 86 
App Div 537. 

19 C J p 1016 note 92. 

Offleers included 

N Y —People v White, 72 N.Y S 91. 
93, 64 App Div 390, cited In Peo¬ 
ple V Board of Education, 83 N. 
Y.S 803, 86 App Div 537, 639. 

17. What term includes 

The term embraces all trusts for 
the founding, endowing, and sup¬ 
porting schools for the advancement 
of all useful branches of learning 
which are not strictly private — 
Richards v. Wilson, 112 NE 780, 
794, 185 Ind 335 

See also Chanties S 12 note 82 

18. Defined 

“Whatever educates is within the 
meaning uf an ‘educ atioii.il under¬ 
taking ’ ” 

Neb—Ancient and Accepted Scot¬ 
tish Rite cif Fret rna-^onry v Board 
of County Com’rs, 211 N W. 93, 96, 
122 Neb 580, citing Corpus Jhris. 
Tex —Conley v. Daughters of the 
Rc-publu 156 SW’ 197, 201, 157 S 
W" 9.37, 106 Tex 80 
As synonymous with “educational 
purpose,” see supra note 7 

19. '‘Educational uses*’ include pay¬ 
ment of ctdelitions to teachers’ sal¬ 
aries, maintenance of manual or in- 
dustiial training, provision for 
equipment, furnishing of lectures, 
and educational moving pictures, 
gi\ ing of prizes for proficiency, pay¬ 
ment of transportation of pupils, 
and granting of scholarships—Lyme 
High School Ass’n v. Ailing, 154 A. 
439, 442, 113 Conn 200. 

See the C.J S. title Taxation § 287, 
also 61 C.J. P 471 note 94-p 474 
note 20. 

20. U.S —Scholarship Endowment 
Foundation v. Nicholas, D C Colo., 
25 F.Supp 611. 514 

21. Esci iche Diccionarlo. 
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of is completed a result or conclusion which fol¬ 
lows a given act;23 that which follows from an an¬ 
tecedent called the cause; the result or consequence 
of an act, or that which is jiroduccd by an ante¬ 
cedent cause.24 

In the law of evidence as s 3 ’'nonymous with 
“weight” see the C.J.S. title Evidence § 1031, also 19 
C.J. p 1016 note 99; and as distinguished from 
“burden of proof” see the C.J.S. title Evidence § 
103, also 19 C.J. p 1016 note 1. 

The word in particular contexts has been held 
equivalent to “beneficial effect,”25 and “intent ;”26 
and has been compared with “full faith and ered- 

it.”-^7 

Phrases: “Nature or effect of his act,”^® “not 
substantial and to the effect, to wit,”29 “prosecute 
with effect,”29 “take effect,”21 “take effect or be in 
force,”22 <qo that effect,”22 “with effect,”24 “with 
like effect,”25 and “with the intent or effect ,”29 aLso 
“civil effects” see C.J.S. title Marriage § 35, also 11 


C.J. p 793 note 8, and “effects of water.”27 Other 
phrases m which the word occurs see 19 CJ^. p 1016 
text and notes 2-11. 

-^As Property. The word, in the plural, said to 

be the equivalent of the French “biens,”28 and of 
the Geiman “eigenthum,”29 is a very general term 
and is used to denote whatever a man has that can 
effect, ])roduce, or bring forth money by sale.'* 9 
Like other words, it takes on color from its sur¬ 
roundings In its broadest sense it is defined to 
be prop(*rty or worldly substance whatever can 
be termed of value.^2 As thus used, it denotes proj>- 
erty in a iiioie extensive smisc than goods.^'* In¬ 
deed the Avord may be used to embrace every kind 
of property, real and personal, including things in 
action,*9 land, tenements, etc.;46 and ever\thing 
which IS subject to the laws of jiioperty and own¬ 
ership, wdiether real or personal.'*'^ Primarily, how'- 
ever, it includes only peisonal estate, goods, mo\a- 
bles, and chattel property,^2 as specifically illus- 


22. N Y —People v. New York Mar 
Ct , 3 Abb Pr 309, 320 

23. Colo—Beeler v People, 146 P. 
762. 765. 58 Colo 451 

NY—Roberts v. Donnell, 31 N.Y 
446, 449 

24. Tex—^W'estern Indemnity Co 
v. MacKechnie, Civ App, 214 SW 
456. 460 

As related to “cause” see 14 C J S 
p 42 note 96 

25. Eng—Neilson v Harford, 8 M 
& W 806. 825. 151 Reprint 126. 

26. Minn—R\nth v Tilden Produce 
Co, CCAMinn, 282 F 54. 57 

27. Mass—Commonwealth v. Green, 
17 Mass 515, 544. 

28. Tex—Western Indemnity Co v 
MacKechnie, Civ App , 214 SW 456, 
460 

29. N Y —People v Warner, 5 Wend. 
271, 273 

30. ‘‘Effectually prosecute*’ synony¬ 
mous 

NS—Me Sweeney v Reeves, 28 N S 
422 

19 CJ p 1018 note 42 [a] 

31. Ind —Maize v Sl.tte, 4 Ind 342, 
.348. 

“Be in force” interchanjjeabl-e see lO 
C.J S p 215 note 12 

“Go into operation*’ Interchangreable 

Ind—Maize v. State, supra 

32. US—Austin v Mutual Reserve 
Fund Life Assoc , C C Mass , 122 F 
555, 559, affirmed 142 F .Pi8, 73 C. 
CA. 498, 6 LRA.NS, 1064 

33. Kan —Schwarz v Rabe, 283 P 
642. 643, 129 Kan 430 

19 CJ p 1016 note 11 

34. Tex—Schultze v Dabney, Civ 
App, 204 SW. 342, 347. 


35. NY—Mooiieh v Young, 9 NY 
S 637. 16 Daly 143, 144 

36. US—Lynch v Tilden I’rodiice 
Co, CCA Minn., 282 F. 54. .">7. 

37. Mo.—State ex rel Kinder v Lit¬ 
tle River Drainage Dist, 236 S AV 
848, 849, 291 Mo 267 

38. U S.—Castle v. Castle, C.C A Ha¬ 
waii, 267 F 521, 522 

La—Randolph v. Kraft, 65 So 340, 
342, 128 La. 743. 

39. NY—In re Steimes' Estate, 270 
NYS 339. 341. 150 Misc 279. 

40. Ill—Adams v Akerlund, 4 8 N 
E 454, 456, 168 Ill 632 

Ky —Brotherhood of Railroad Train¬ 
men V Williams, 277 S W. 500 505, 
211 Ky 638, quoting Corpus Juris. 
Miss—Grenada Bank v. Glass, 116 
So 74 0, 742, 150 Miss 164 —.Etna 
Ins Co. V. Robertson, 88 So. 881, 
8‘)1. 126 Miss. 387. 

Origin 

“The word ‘efftcts' appears to be of 
continental origin, out of the root 
sense of ‘direct result,' intending to 
stress the readiness with wdiich this 
properly could be turned into good 
money, as distinct fiom the slower 
or less fluid possessions.”—Tn re 
Steimes' E.state, 270 NYS 339, 340, 
150 Misc. 279. 

41. NY.—In re Steimes* Estate, su¬ 
pra. 

42. Ky.—Brotherhood of Railroad 
Trainmen v AVilliams 277 S AV 
500, .50.5, 211 Ky 638, quoting Cor¬ 
pus Juris. 

N J —Child V Orton, 183 A. 700, 710, 
119 N J Eq 438. 

19 C J p 1017 note 26. 
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As meaning property in its general 
sense 

U S--Castle v Castle, C.C.A Hawaii, 
267 F 521, 523. 

43. Pa—Tn re LalTerty’s Estate, 1C7 
A. 49, 50. 211 Pa 469 

19 CJ p 1017 note 27. 

44. Ky—Biotherhood of Railroad 
Trainmen v Williams, 277 S U 
500, 505 211 Ky 6.18, quoting Cor¬ 
pus Juris. 

19 C J p 1017 note 28. 

45. Miss—First Nat Bank v Elli¬ 
son, 99 So 573, 575, 135 Miss 4 2 

Va—Coffman's Adni’r v ColTman, 109 
SE 454, 459, 121 Va 456 
19 CJ p 1017 note 29 

46. Ky —Ford's Adni’r v. Wade's 
Adm'r, 4 5 S W 2d 818, 810. 24 2 K\ 
18—Brotherhood of Railroad Train¬ 
men V Williams, 277 SW 500, 505, 
211 Ky 638, quoting Corpus Ju¬ 
ris. 

Pa—In re Laffert\’s Estate, 167 A. 

49, 50, 311 Pa 469 
Va—Coffman’.s Adm'r v CofCman, 109 
SE 451, 459, 121 Va 456 
19 CJ. p 1017 note ?0 

Fixtures are wMthin the meaning 
of the term—State v Uirvt>. 42 S 
AV 938 939, 141 Mo. 343—19 CJ p 

1017 note 30 [b]. 

47- Mo—State v. Newell, 1 Mo 248, 
249 

N Y —Minor v Gurley, 80 N Y S 596, 
597, 39 Misc 662 

A deed may he embraced in the 
meaning of the term—Owtn v Niw 
Yolk & T Land Co. .22 SW 189, 190, 
1057, 11 Tex Civ App 284 
48. Ga—Collins v Henry, 118 SE 
729, 731, 155 Ga 886—Sterchi Bros 
Stores V. Mitehtll, 176 S.E. 537, 49 
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trated in tb<» subjoined notc,^® all kinds of personal 
estate;-''** and not real estate but this is not its 
correct meaning whcie a contrary intention appears 
from the terms of the instrument in which the 
word occurs.-''- It is often confined to property ejus- 
dem g-eneris to articles specifi(*d.-''3 

The term has been held nearly synonymous with 
“g’oods,and, in a jiarlicular connection, substan¬ 
tially the same as “oirsets.’’-''^ It has been com¬ 
pared with “chattels,and “g^oods.”^'^ 


Personal effects. It has been said that originally 
the term properly meant things apiiertaiiiing to 
the body or the individual, and hence came to mean 
movable property.^8 When used without qualif\- 
ing words, the term generally includes such tangible 
projierty as is worn or carried about the person, 
although not restricted to that meaning;®® effects 
movable or chattel jiroperty of any kind; effects 
of a ])eisonal character, especially as used in wills, 
tariff laA\s, etc.; goods and items of iii’opertj^ hav¬ 
ing a more or less intimate relation to the person; 


Ga \pp S26—Lfc v Moore, 129 S 
K 922, 923, 37 Ga App 279 

Ill — Andiiw.s V AppU-Katt, 79 NK 
176, 177, 2J.I Ill r».!r., 12 IjJ’lA,NS, 
(.61, 7 Aiui(\‘o 12b 
Mont —In re* SpiiKTirs’ Kstate, 2J5 P 
017, 02(1, 70 Mont 272 
NJ --CMiild V OiUm. I}s3 A 709. 710, 
119 N J Eq riK 

N Y —In r< Stc imcs’ Eslato, 270 NY 

5 i.{9. 341 150 Misf 27‘»—In re 
Winl.urn s WjII 24 7 N Y S 5M 590 
13‘> Mimo 5—ElllinM<rv Tmr»oilers' 

6 Expi.rttJ-'' Ins Co of \\ 'Voik 
247 NYS 26(1 202 1 18 Mi-^o 71.1 

NC—In je Wolfes AVill, 117 SE 
SOI. S06. 185 NC 563 
Vci—Gottman s Adm’r v Coflman, 109 
SE 45 1, 459, 131 Va 156 

49. Held “effects” 

(1) A fltr-a< qujred properly —Hu- 
cklo V GrafTlin. 39 A 624, 86 Md 627 

(2) Anv unit on evidonoo of in- 
d< btodness—Tde v Harwood, 14 N W 
884. 886, .30 Miiin 191 

(3) Hill of ox<hanj?c 

Minn—Ide v Harwood, supr.a 
Mo — ,‘4ta(c V Newell, 1 Mo 248 249 

(4) C^dtifuale of dtposil—Tde \ 
Harwood, 14 NW 884, 886, 30 Minn 
191 

(5) Gontiacl for payment of mon¬ 
ey — Tde V Harwood, supra 

(0) Debt 

Minn—Ide \ Harwood, supra 
N Y —Minor v Curle>, 80 N Y S 596, 
39 Misc 662 

(7) Horse of a boarder—In rc 
Winburn's Will, 247 NYS 584, 590, 
139 Misc 5 

(8) Horse or mule 

N H — Cross V. W ilkins, 43 N.H .t3- 
336 

Pa—(^omnrionw-'e'illh v Seltzer, 2 
Woodw' 23, 24. 

(9) Insurance policy—In re .len- 
kins, 72 SE 1072. 1073, 157 NC 429. 
37 L H A .N.S , 842 

(10) Legacy—Cummings v. Gar¬ 
vin, 65 Me .101. 302 

(11) Live stock—McClung v VV'it- 
son, Tex Civ App, 165 S W 5.12, 5.15 

(12) Money and securities—In re 
Stale Treasurer’s Settlement, 70 N W 
632. 519. 51 Neb 116, 36 ERA 746 
—19 CJ p lOlS note 32 [pj. 


(13) Premiums due cm insur.ince 
policies—^tna Ins Co v Ilobcrtson, 
88 So 883, 891. 126 Miss 387 

(14) Promissor> note—Ide v Har- 
wrood, 14 NW 884, 886. 30 Minn 191 

(15) Share of a stockholder—Gren¬ 
ada Hank v Glass, 116 So. 74 0. 74 2, 
150 Mi.ss 164. 

(16) Shares ol stock—Union Nat 
Hank v Bviam, 22 N E 8tl, 813, 111 
HI 92—Illinois \nglo-Amerlean Stor¬ 
age Hatteiy Co v Long, 41 Ill App 
333, 33.5 

(17) Ship—The Alpena. D C Mich , 
7 F 36J. 362 

(18) Ship at sea—^Welsh v Parish, 
19 SOL 155. 160 

50. U S —Planters* Bank v Sharp, 
Miss 6 How- 301, 321, 12 L Ed 447 

HI—Linn v Havis, 22.3 III App 501, 
508 

K> —Dickson v Di< kson. 202 S W 
891, 894, ISO K\ 423, LRA1919F 
765 

N Y —In re Win hum's Will, 247 N Y. 

S 584. 590, 139 MlSc 5 
NC—Tn re Wolfe’s Will, 117 SE 
804 806, 185 N 56’; 

Va —Coffman’s Adm’r v Coffman, 109 
SE 454. 459 lit Va 456 

51. Til —Adams \ Akcrlund, 48 N. 
E 4 54, 4 56, 168 III 632 

Mont—In le Spriggs* Estate, 225 P 
617, 620, 70 Mont 272 
N Y —In re Stc nut s’ Estate. 270 N 
YS 319. 341. 150 Misc 279 
NC—In re Wolfes AVill, 117 SE 
804, 806. 185 NC 563 
Tex —Fitzgeiald \ Brown, Smith & 
Marsh Bro«; CnApp, 283 SW 
576 578 

Va—(’’olfman’s Adm’r v. Coftman, 
109 SE 454, 459. i3l Va 456 
19 CJ p 1018 note 34 [a]. 

52. Til —Adams v Akerlund, 48 N 

E 454. 456. 168 111 632 

La—Si stc IS of Ch.iiil> of Incarnate 
W<ird V Emerj, 81 So 99, 102, 

14 4 La 614. 

Mont —Tn it Spriggs’ Estate. 225 P 
C17 620, 70 Mont 272 

NJ—Child \ Orion. 183 A 709. 

710. 119 N J Eq 438 
NY—In re Sleimes’ Estate, 270 N 
y S 339, .341, 150 Misc 279 
NC—In re Wolfe’s Will, 117 SE 
804. 806, 185 N C 563. 

837 


Va—Coffman’s Adm’r v. Coffman, 
109 SE 454. 459, 131 Va 456 

Draft excluded 

Tex—M.iuiy v McDonald, 118 S.W. 
812, 816. 55 Tex Civ App 50. 

53. NJ—Child v Oiton, 183 A 709, 
710, 119 NJEq 438 

NY'—In rt Sleiims' E«^tate. 270 N 
YS 339, 341. 150 Misc 279 
19 CJ p 1018 note 36 

54. NY—In rc Winburn’s Will, 247 
N Y S 584, 590, 139 Misc. 6 

55. Wash '1.—Merchant v Ilume- 
sLon, 7 P 903, 904, 2 Wash.T 433 

58. Miss —First Nat B.ank v. Elli¬ 
son, 99 So 573, 575, 135 Miss. 42 
Mo—State v Harvey, 42 S W. 938, 
9.i9. 141 Mo 311 

57. Ala—Haflpy v. Patterson, 47 Ala. 
271. 272 

La —Slate v Fontenot. 36 So 630, 
632, 112 La 628, 634. 

Miss—Grenada Bank v Glass, 116 
So 740, 742, 3 50 Miss 1G4—First 
Nat Bank v Ellison 99 So 573, 
575, IS.! Miss 42—-<Etn.a Ins Co 
V Robert.son, 88 So 883. 891, 126 
Miss 387. 

Pa —Dovrdel v Hamm, 2 Watts 61, 
65 

58. Possible origrin 

"The addition to it reffects] of 
’personal’ may be but another ex¬ 
ample of those twun names, one from 
English usage and the other from 
tho crrntinental, whir h, like ‘wrill and 
ttstamerit,’ ‘w-earing apparel,' etc, 
origin.ited in the mixture of the two 
toiigui s after the Normans crossed 
tb<‘ channel”—In re Steime.s’ Estate, 
270 N Y.S. 339, 340, 150 Misc 279 

59. Ark—Brandon v Yeakle, 50 S. 
W 1004, 1005, 66 Aik 377 

Minn—In re May, 160 N AV 79», 791, 
135 Minn. 299 

Mont—In re Benson’s Estate, 98 P 
2d 868, 871, 110 Mont 25, quoting 

Corpus Juris. 

N .1—Child v Orton, 183 A. 709, 
710. 119 N J Eci 438 

60. Ark—Ellege v Henderson 218 
SW 831. 832, 142 Ark 421 

Mont—In re Benson’s Estate, 98 P. 
2d 868, 871. 110 Mont. 25, quoting 
Corpus Juris. 

48 CJ p 1046 note 1 [a]. 
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personal luggage as distinguished from merchan¬ 
dise; such property especially appertaining to one’s 
person.®^ 

Other phrases' ''All ray effects,”®- "all my ef¬ 
fects real and prr&arail,”®^ “all of my effects and 
household goods,”®^ "effects of decedent,”®® "effects 
of the deceased,”®® "effects of the lodge at time of 
dissolution,”®"^ "effects of what nature or quality so 
ever,”®® “goods and effects” see Goods 28 C.J. p 726 
notes 70-77, "goods, chattels, effects,”®^ "goods, 'ef¬ 
fects,’ or credits,”7® "household effccts”'^^ "make di¬ 
vision of the effects in their hands," 'money’ or 
'effects,’”"^® "money, property, or effects,”"^^ "per¬ 
sonal effects of persons arriving in the United 
States,”"^® "property, money, or 'effects,’”^6 “re¬ 
mainder of my effects,”"^and "valuable papers or 
'effects’ of the deceased.”"^® Still other phrases. 


treated elsewhere in this work, are listed in the sub¬ 
joined note.*^® 

As a Verb 

-Present Tense. To accomplish;®® to achieve, or 

bring to an issue of full success;®^ to bring to pass, 
enforce, or execute;®2 also to do, make, or pro¬ 
duce.®® The term has been held synonymous with 
"involve.”®^ 

Effect death. To deprive of life, to kill, or to 
take life.®® 

Other phrases: "Effect a loan,”®® "effect a pref¬ 
erence,”®"^ "effect a robbery,”®® and "effect the drain¬ 
age.”®® 

-^Effected. Caused;®® also accomplished, brought 

to pass, completed, or produced ;®i carried to com¬ 
pletion, or consummated;®- enforced.®® In a par- 


61. Minn —In re Mny. 160 N.W. 790, 
791, 135 Minn 299 

NJ.—Child V Orton, 183 A. 709, 
710, 119 N J Eq 438 
N Y —Ettlingcr v Importers’ & Ex¬ 
porters-’ Ins Co of New York, 217 
N y S 260, 262, 138 Misc. 743. 

Va—Bennett v Bradley, 141 SE 756, 
758. 149 Va 746 
48 CJ. p 1046 note 5. 

62. N.C—In re Wolfe’s Will, 117 
SB 804, 806, 185 N C. 563. 

63. Iband incliided 

N.Y —In re Steirnes’ Estate, 270 N.Y. 
S. 339, 341, 150 Misc. 279. 

64. Ohio —Robinson v. Robinson, 13 
Ohio N.P.N.S, 613, 614. 

65. Okl—Sauls v. Whitman, 42 P. 
2d 275, 171 Okl 113. 

66. Rents 

“Rents accruing after death are 
no part of the ‘effects’ of the de¬ 
ceased Rents accrued and unpaid at 
the time of death would be ’’—Collins 
v. Henry. 118 S E 729, 731, 155 Ga. 
886—Sleithi Bros Stores v Mitchell, 
176 S.E 537, 49 Ga App 826—Lee v. 
Moore, 139 S E. 922, 923, 37 Ga App 
279. 

67. Ky —Brotherhood of Railroad 
Trainmen v AViIliams, 277 S W. 500, 
604, 211 Ky 638 

68. Iband not included 

N Y.—In re Stcimes’ Estate, 270 N.Y. 
S. 339, 341, 150 Misc 279. 

68 . Miss —First Nat Bank v Elli¬ 
son, 99 So. 573, 574, 135 Miss 42. 

TO. May include fixtures 

Pa—Dowdel v Hamm, 2 Watts 61, 
65. 

Seld under particular circumstances 
not to Include 

(1) Chose in action—Lupton v. 
Cutter, 8 Pick, Mass., 298, 300. 

(2) An execution in the hands of a 
sheriff.—Sharp v. Clark, 2 Mass. 91, 
93. 


(3) Notes of a banking company — 
Pen y v Coates, 9 Mass 537 

(4) Land—Ludlow Savings Bank 

& Trust Co. v. Knight, 102 A 51, 92 
Vt 171. 2 A.LR 1433—28 CJ P 

726 note 76 [a] (1) 

71. WIs—Gallagher v. McKeague, 
103 NAV 233. 234, 125 Wis. 116, 
110 Am SR 821 
30 CJ p 474 note 31. 

As meaning family effects 
N Y —In re Winburn’s Will, 247 NY. 

S 584, 591, 139 Misc 6. 

Carriage included 

U S —^Arthur v. Morgan, NY, 5 S Ct 
241, 243, 112 US 495, 28 L Ed. 
825. 

73. Pa—In re Laffeity’s Estate, 167 
A. 49, 50, 311 Pa 469 

73. Tex —Steger v Shofner, Civ. 
App, 54 SAV2d 1013, 1016. 

74. I’a—Clark v. Beamish, 169 A. 
130, 135, 313 Pa. 66. 

75. US—IT S V Bernavs, Mo., 168 
P 792, 794, 86 C C.A 62. 

19 CJ. p 1017 note 31 [b]. 

76. Mmn —Hubbard v Williams, 1 
Minn 54, 55, 65 Am D. 66. 

19 CJ p 1018 note 36 lb]. 

77- Mont —In re Spriggs’ Estate, 225 
P 617, 619, 70 Mont. 272. 

78. Tenn —Fransioli v. Podesta, 113 
S W 2d 769, 775, 21 Tenn App. 577. 
79- " ‘Claims’ and ‘effects,’ ’* see 

Claim 14 CJ.S p 1189 note 84 
“Effects and credits’’ see Credit 21 
C J S p 1046 note 59. 

80. US —U S. v. Mescall, C.C.N Y., 
164 F. 587, 588 

N.J —Vailsburg Motor Corporation 
V. Fidelity & Casualty Co., 164 A 
408, 409, 110 NJ.Law 209. 

81. US—U. S. V. Mescall, G.C.N.Y., 
164 P 587, 588. 

82. N J —Vailsburg Motor Corpora¬ 
tion V. Fidelity & Casualty Co., 164 
A. 408, 409. 110 N.J.Law 209. 
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Seld to imply the power to produce 
consequences or results —East Ro¬ 
chester Fire Dept v Kacanagh, 140 
N.Y.S 871, 79 Misc. 295, citing Cen¬ 
tury D. 

83. N J.—Vailsburg Motor Corpora¬ 
tion V Fidelity & Casualty Co., 164 
A. 408, 409, 110 NJLaw 209 

84. N Y —St. John V. West, 4 How. 
Pr. 329, 332 

85. Okl —Walcher v. Territory, 80 
P. 887, 888, 18 Okl. 528. 

86. Meaning 

“To ’effect a loan* in the sense 
here means to bring about a loan, 
to accomplish a loan, to fulfill the 
loan, to produce or make the loan 
It means a result—a consequence, the 
bringing into operation of a loan’* 
—State V. Love, 150 So 196, 197, 
170 Miss. 666. 90 ALR 606. 
“Borrow money’’ equivalent see 11 C. 
J S p 627 note 47. 

87. '‘Operate as a preference” equiv¬ 
alent 

U S —Ogden v. Reddish, D C Ky , 200 
P. 977, 979—19 C.J p 1016 note 12 
[a]. 

88. US—U. S V. Spain, D C Ill., 32 
F Supp. 28, 30. 

89. Mo —State ex rel. Kinder v. Lit¬ 
tle River Drainage Di&t., 236 S W. 
848, 849, 291 Mo. 267. 

90. U S —Jefferson Standard Life 
Ins Co. v Lightsey, C C A S.C , 49 
F.2d 586, 588. 

91. N.Y.—Phipps v. North Pelham, 
70 NY.S. 630, 632, 61 App Div 442 
—^Application of Opladen, 16 N Y S. 
2d 13, 17, 172 Misc. 726. 

Tex.—^National Surely Co. v. Volk 
Bros. Co., Clv.App, 63 S W 2d 223, 
224. 

92. U S.—Brown v. U. S , Mo., 143 F. 
60, 64, 74 C.C.A. 214. 

93. Iowa—Staber v Collins, 100 
N.W. 627, 528, 124 Iowa 643. 

19 C.J. p 1017 note 20. 
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ticular connection, it has been held that the word is 
applicable to future, as well as to past, events.®^ 
The term has been compared with ^‘consummated,”®® 
and distinguished from “affected.”®® 

Phrases: “Effected by force and violence,”®^ “in¬ 
surance effected,”®® and “loss or damage effected by 
opening.”®® 

-^Effecting. The term has been held not to be 

synonymous with “conducting” see 15 C.J.S. p 816 
note 51. 

Phrases: “Effects, or aids in effecting,”1 and “ef¬ 
fecting a salc.”2 

EFFECTIVE. The word has been said to denote 
the production of an effect or result whose continu¬ 
ance in the future it suggests, and has been defined 
as meaning operative;^ producing or adapted to 
produce its proper result.^ It is used by Europeans 
to signify money having intrinsic value, as distinct 
from fiat or “rubber” currency, and also to mean 
coin or specie, as distinct from paper currency.® 
The term has been held synonymous with “becom¬ 
ing due” see 10 C.J.S, p 223 note 67, and has been 
distinguished from “final.”® 


Phrases: “After the order ... shall have be¬ 
come effective,”^ “compensation order shall become 
effective when filed,”® “disability benefits shall be 
effective,”® “effective date,”l® ^'effective height,”!^ 
“ ‘effective’ on receipt of due proof,”1® “effective 
posse-ssion,”!® “effective procuring cause,”^^ “sand 
of effective size,”i® and “unless the registration 
statement is effective.”^® 

EFFECTS. Sec Effect ante. 

EFFECTUAL. Adequate, capable, effective, eflS- 
cient, and sometimes used merely as a word of 
emphasis. 

Phrases: “Effectual attachment,”^® “effectual in 
law,”i® and “effectual resistance.”^® 

EFFECTUALLY. In an effectual manner, thor¬ 
oughly, or with complete effect so as to produce 
or secure the end dcsired.22 

Phrases: “Effectually close,”^® “effectually pre- 
venting,”24 “effectually prosecute,”2® and “effectu¬ 
ally to exercise such powcr.”2® 

EFFECTUATE. To bring to pass, accomplish, 
achieve, or effect.27 


94. N J —^Warwick v. Monmouth 
County Mut P Ins Co, 44 N J 
Law 83, 85, 43 Am U. 343. 

95. Mich —McCreery v. Green, 38 
Mich 172, 184. 

19 CJ p 1017 note 19 [b]. 

96. US—Commercial Travelers' 

Mut Acc Assoc of America v 
Fulton. CCA NY., 79 F 423, 426 

97. Tex —National Surety Co v. 
Volk Bros Co , Civ.App, 63 S W. 
2d 223, 224 

98. As IdentifyinfiT the one who oh- 
tains the policy 

Mass.—Proctor v MacClaskey, 179 
N K 600, 602, 278 Mass 238. 

99. N.J —Vailsburg Motor Corpora¬ 
tion V. Fidelity & Casually Co , 
N.J., 164 A. 408, 409, 110 N J.Law 
209. 

1. US—U S V Mescall. C C.N Y, 
164 F 587, 588. 

а. Minn—Jacobson v Rotzien, 127 
NW 419. 420, 866, 111 Minn 627. 

3. Mo —Rowan v New York Life 
Ins Co, App, 124 S W 2d 577, 580 

4. Standaid D 

5. NY—In re Steimes' Estate, 270 
NYS 339, 340, 150 Misc. 279. 

б. US—Arrow Stevedore Co. v. 
Pillsbury, D C Cal, 12 F Supp. 920, 
922 

7. Wash —In re Subdistrict C of 
Drainaf^e Improvement Dist. No 
7 of Yakima County, 210 P. 796, 
797, 122 Wash 340. 


8. US —Arrow Stevedore Co v i 
Pillsbury, CCACal. 88 F 2d 446 | 

9. Mo—Rowan v. New York Life 
Ins Co., App., 124 S W 2d 577, 580 

10. Ariz—Equitable Life Assur Soc 
of United States v Boyd, 76 P 2d 
762, 754, 51 Ariz 308. 

11. A8 applied to a milldam 

The height at which the dam in 
good condition will flood land, un¬ 
affected by changes in seasons or the 
occasional leakage of the dam —Carr 
V Piscataquis Woolen Co, 85 A. 497, 
498, 110 Me 184. 

12. Meaning 

"The right . , . docs not go 

into effect until the prerequisites oc¬ 
cur.”—Equitable Life Assur Soc of 
United States v. Adams, 192 S E. 90, 
92, 66 Ga App. 5. 

13. **Vlrtiial possession*’ ssmony- 
uous 

Tenn —Lieberman v. Clark, 85 S W 
258. 264, 114 Tenn 117, 69 L R A. 
732. 

14. N Y —In re Cowan’s Estate, 13 
N.Y S.2d 374, 377. 

15. As applied to a filtration plant 

U S —Harrisburg v New York Con¬ 
tinental Jewell Filtration Co, l*a, 
217 F. 366, 368, 133 CCA. 282. 

16. Connotation 

"The word ‘efrecti\e,’ as here em¬ 
ployed, connotes compIelenes.s of op¬ 
erative force and freedom to act ”— 
Jones V. Securities and Exchange j 
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Commission, N T., 56 S Ct. 654, 658, 

298 US. 1, 80 LEd. 1016. 

17. Iowa —State v. McKinnon, 188 

N.W 623, 627, 168 Iowa 619. 

18. “Nominal attachment” distiau 
gttished 

Mass —l^eabody v. Hamilton, 106 

Mass 217, 222. 

19. Ont —Re Henderson, 29 Ont. 669, 
672. 

20. Iowa—Slate v. McKinnon, 138 

N.W. 523, 527, 158 Iowa 619. 

See also the C J S title Rape S 12, 
and 52 C.J. p 1019 note 20—p 1020 
note 50. 

21. Iowa—Lewis v Brennan, 120 N. 
W 332, 117 N.W 279, 280, 141 Iowa 
585. 

22. Iowa—Lewis v. Brennan, supra. 

NY—In re Kennedy’s Will, 18 N E. 

2d 146, 160, 279 NY. 255. 

23. lowra—Lewis v. Brennan, 120 
NW. 332, 117 N.W. 279, 280, 141 
Iowa 685. 

24. Wash.—State v. Cherry Point 
Fish Co.. 130 P. 499, 692, 72 Wash. 
420 

25. N S.—MeSweeney v. Reeves, 28 
NS. 422. 

19 CJ. p 1018 note 42 [a]. 

"Prosecute with effect” synonymous 
see ante p 836 note 30. 

26. N.Y—In re Kennedy’s Will, 18 
N.E 2d 146, 150, 279 N.Y. 255. 

27. Century D. 



EFFECTUATE—EFFLUXION OF TIME 
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Phrase: “Effectuate the policics/’^S 

EFPECTUS SEQOTTUE CAUSAM.29 

EFFENDI. Turkish, master; a title of respect.^® 

EFFET. French, a bill of exchange. In the plural, 
goods, movables, chat I els. 

Phrases: “Effets mobiliers,” and “effets pub¬ 
lics.2 

EFFICIENCY. The power that accomplishes a de¬ 
sired or designed work. ^ 3 

Phrase: “Lamps of the same efficiency as the pres¬ 
ent service.”34 

EFFICIENT. A word which describes that which 
causes an effect, or a desired effect and defined 
as meaning actively operative, characterized by en¬ 
ergetic and useful activity, causing effects pro¬ 
ducing results, not inactive, incapable, or slack.^" 
The word is not necessarily a relative term, but may 
be definite and specific when used in connection with 
a definite subject matter.^8 it is sometimes used as 
the equivalent of “competent,” see 15 C.J.S. p 660 
note 84, and is practically synonymous with “suf¬ 
ficient,” as when aiqfiied to brakes on a motor vehi- 
cle;*^^ but has been held not necessarily the equiv- 
al(*nt of “economical” see ante p 829 note 84, and 
not the antonym of “defective” sec 26 C.J.S. p 671« 
note 8. 

Efficient machinery. Such machinery as is capa¬ 


ble of well producing the effect intended to be se¬ 
cured by the use of it for the purpose for which it 
was made. It need not, however, be new machin- 
ery,40 or machinery economical in operation, in the 
absence of a contract provision or a trade custom 
giving the term that meaning.^i 

Other phrases: “'A good and efficient’ brakc,”'*^ 
“efficient and moving cause,”*3 ^^cfficient and satis¬ 
factory,”'*^ “efficient fire patrol service,” *3 ^‘efficient 
hand brake,”^® “efficient preparation of a case,”'**^ 
“efficient service,”^® “efficient system of public 
schools,”^® “hand brake ... of any efficient de- 
sign,”50 and “reliable and efficient.”3i 

EFFICIENTLY, In an efficient manner, effective- 

ly.52 

Phrase: “Efficiently heating billets.”®^ 

EFFIGY. The figure or corporeal representation of 
a person. 

EFFLUX. The running, as of a prescribed period 
of time to its end, or expiration by lapse of time.‘'*> 

EFFLUXION OF TIME. A phrase used in lca^c‘s 
conveyances, and other like deeds, or in agreements 
expressed in simple wilting, and meaning the con¬ 
clusion or expiration of an agreed term of years 
specified in the deed or writing, such conclusion or 
expiration arising in the natural course of events, 
in contradistinction to the determination of the 
term by the acts of the parties or by some unex¬ 
pected or unusual incident or other sudden event. 


28. U S.—N-itional Labor Relations 
Board v Fansleol Mctallurg-ioal 
Corporation, 59 S Ct. 490, 497, 306 
US. 420, 83 LEd 627. 

29. A maxim meaning? “The effect 
follows the cause *'—Black L D. 

30. Black L D. 

31. NY—In re Stcimes’ Estate, 270 
NYS 339, 340. 150 Misc 279 

32. N.Y —In re Steimts’ Estate, su¬ 
pra. 

33. Standard D. 

34. The phrase “does not mean the 

same number of lamps then in use, 
but lamps of the same lightgrlving 
capacity.”—Pensat ola flas Co v Pen¬ 
sacola Provisional Municipality, 14 
So. 826, 832, 33 Fla 322 

35. Ind.—Fox v Battkman, 99 NE 
989, 991, 179 Ind .572 

Pa—Tate-Jones & Co v Union Elec¬ 
tric Steel Co., 126 A 813 816, 281 
Pa 448, quoting Corpus Juris. 

36. Ind — Pox V. Barekman, 99 N E 
989, 991, 179 Ind. 572 

37. Ind —Fox v. Barekman, supra 
Tex —Ex parte Townsend, Cr., 144 S 

W.2d 266, 267. 


38. Ind —State v Louisville & N R 
R Co, 96 NE 310. 343, 177 Ind 
.553, AnnCasl914D 1284 

39. Ind.—Fox v Barekman, 99 N E 
989, 991, 178 Ind .572 

40. Tex—Maxwell v. Bastrop Mfg 
Co, 14 SAV 35, 36, 77 Tex 2 13. 

41. Pa—Tale-Jones & Co. v Union 
Electric Steel Co, 126 A. 813, 817, 
281 Pa. 448. 

42. Ind—Fox v Bartkman, 99 N E. 
989, 991, 178 Ind 572 

NM—Thayer v. Uenver & R G R 
Co., 185 P 542, 545, 25 NM 559 

43. Tex —Panhandle & S F Ry Co 
V Reynolds, CivApp, 33 S W 2d 
249, 251. 

Used with “cause” iu other phrases 

(1) Efficient and proximate < ause” 
and “efficient procuring cause” see 
14 C J S. p 48 notes 51, 52 

(2) “Efficient cause” and “efficient 
intervening cause" see 14 C J S p 43 
notes 14-17 and p 44 notes 31, 32 

44. U S —American Trading Co v 
Steele, C C A.China, 274 P 774, 779 

45. Mo.—State ex rel. Kansas City 
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Ins Agents' Ass’n v Kansas City, 
4 SAV2d 427, 432. 319 Mo. 386 

46. Ill —Andt rson v Chesapeake & 
O Rv. Co., 186 N.E 185, 186, 352 
Ill 561. 

47. Kan —Day v. Day, 80 P. 974, 975, 
71 Kan. 385, 6 Ann Cas. 169 

48. Okl —Shawnee Gas & Electric 
Co V Corporation Commission of 
Oklahoma. 237 P. 844, 111 Okl 13 
—Oklahoma Natural Gas Co v 
Corporation Commission of Okla¬ 
homa, 237 P. 838, 842, 111 Okl 6 

49. Pa — Ehret v. School Dist. of 
Borough of Kulpmont, 5 A 2d 188, 
193, 333 Pa 518. 

50. U S — Spotts v. Baltimore & O 
R. Co., C C A Ind , 102 P 2d 160, 162. 

51. Tex —Ex parte Townsend, Cr., 
144 S.W.2d 266, 267. 

52. Century D. 

53. Pa—Tate-Jones & Co. v Union 
Electric Steel Co., 126 A. 813, 814, 
281 Pa. 448. 

54. Black LD. 

55. Black L.D. 

56. Black L.D. 
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EFFOBCIALITER—EIA 


EFFORCIAUTER. Forcibly, applied to military 
£orce.^'^ 

EFFORT. An exertion of strength, exertion, as an 
attempt to scale a wall, laborious attempts, or stren¬ 
uous endeavors struggle directed to the accom¬ 
plishment of an object.*'*^ In particular connections, 
the word implies a physical act has been re¬ 
ferred to as synonymous with ‘‘attempt” and “en¬ 
deavor and, in the plural, with “negotiations 
and has been distinguished from “demonstration” 
see 26 C.J.S. p 708 note 84, and “inclination.”®^ 

Phrases: “Effort to collect,”®^ and “reasonable 
effort;”®® also “extraordinary efforts,”®® and 
“through agent’s ‘efforts.’ ”®7 

EFFRACTION. A breach made by the use of 
force.®® 

EFFRACTOR. One who breaks through, specifi¬ 
cally, one who commits a burglary.®^ 

EFFUSIO SANGUINIS. In old English law, the 
shedding of blood; hence the mulct, line, wite, or 
penalty imposed for the shedding of hlood, which 
the king gianted to many lords of manors.'^® 

EFTERS. In Saxon law, wa\s, walks, or hedg- 
es.7i 

E. G. See Abbreviations 1 C..T.S. p 276 note 5. 
EGALITY. ()welty.72 

EGG. The oval or spheroidal reproductive body 
produced by birds and many reptiles, from which. 


after a period of incubation or development, the 
young hatches out; especially, in common usage, 
that of the domestic hen.73 

Egg albumen. White of egg. 7^ 

Processed egg. An egg glazed with a solution 
which is intended to fill the pores of the shell to 
prevent the penetration of air or bacteria and there¬ 
by to deter fermentation or deterioration.7® 

Other phrases “Eggs of birds ;”76 also adjec- 
tively, “egg coal” see the C.J.S. title Mines and Min¬ 
erals § 2, also 19 C.J. p 1019 note 62, and 

noodles.”77 

EGO. Latin, I, my self .7® 

EGREDIENS ET EXEUNS. In old pleading, going 
forth and issuing out of (land). 79 

EGRESS. The act of going or issuing out, a going 
or passing out, dejiarture, especially, from an in¬ 
closed or confined place.®® 

Ingress aftd egress. A term frequently used in- 
teichaiigeably wilh “access,”®^ to express the right 
of a person to ent(*r, go upon, and return from, the 
lands in question.®^ 

EGYPTIANS. Commonly called “Gypsies” in old 
English statutes. Counterfeit rogues, Welsh or 
English, that disguise themselves in speech and ap¬ 
parel, and wandei up and down the country, pre¬ 
tending to have skill in telling fortunes, and to de¬ 
ceive the common people, but live chiefly by filching 
or stealing.®® 

EIA. An island.®^ 


57. Black LD 

58. Tex—Miles v. Statf, 18 Tex App 
3 GO. 171 

68. Ga—Mnr*^hall v State, 92 S E 
552. 552. 20 GaApp 72 

Tex- Miles v State. 18 Tex App 166, 
171 

60. Ga—Marshall v Slate, 92 S E 
552, 553, 20 GaApp 72. 

61. Ala—Dulaney v Burns, 119 So 
21, 24. 218 Ala 493. 

62. Cal —Davis v Chipman, 282 P. 
992, 994 

63. Ala.—Dulaney v Burns, 119 So 
21, 24, 218 Ala 493. 

64. Ala—Burnett V. Thompson, 1 
Ala 469, 470 

65. Mo —Clonts v. Laclede Gas 

Light Co. 129 SW. 238, 240, 144 
Mo App. 382. 

52 C.J. p 1186 note 89. 

66. NY—Hatch v. Mann, 16 Wend 
44. 49. 


67. Cal —Davis v Chipman, 282 P 
992, 994 

68. Black LD 

69. Black LD. 

70. Black LD 

71. Black L D 

72. Black L D 

See also Owelty 46 C J p 1163 note 
13 

73. Webster New Int.D. 

74. For commercial purposes it is 
dried, uncoag-ulated egtf.—Interna¬ 
tional Cork Co V New Process Cork 
Co, CCANY, 6 P2d 420, 421 

75. Cal —Nye v W^eed Lumber Co , 
268 P 659, 661, 92 Cal App 698. 

76. A statutory phrase which has 
been held not to include egrtrs of the 
domesticated duck.—Sun Kwong On 
V U. S, N Y., 143 F. 116, 74 C.C A. 
309 

77. Meaning* 

Noodles containing a substantial 
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quantity of egff ingrredient in their 
composition—Cleveland Macaroni Co 
V State Board of Health of Califor¬ 
nia, D C Cal , 256 F. 376, 378. 

78. Black L D 

Oeueological use 

“This term is used in forming gen- 
eological tables, to repre.sent the per¬ 
son who is the object of inQuiry.”— 
Black L D. 

Ego, taUs 

T such a one. Words used in de- 
sciibing the forms of old deeds”— 
Black L.D 

79. Black L.D. 

80. Century D. 

81. Ill.—C. Hacker Co. v. Joliet, 196 
III App. 416, 423 

82. Pa.—Commonwealth v. Shapiro, 
41 Pa Super 96, lOtt. 

83. Black LD 

84. Black KD. 



EIGHT-^FOOT HEAD—EITHER 
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BIOTT-rOOT HEAD. See the C.J.S. title Wa¬ 
ters § 27, also 67 C.J. p 719 notes 29, 30. 

EIG-HT-HOUR LAW. See the C.J.S. titles Consti¬ 
tutional Law § r>14; Master and Servant §§ 15-17, 
also 39 C J. p 56 note 86-p 61 note 20; Municipal 
Corporations § 700, also 43 C.J. p 002 notes 17-23; 
and United States § 61, also 65 C.J. p 1295 notes 
44-56. 

EIGHTY. Eif?:ht times ten, or one more than sev¬ 
enty-nine; fourscore; a cardinal numeral.*® 
Phrases: “Eighty acres out of N. W. corner,”** 
and “eighty rods.”**^ 

EIGNE. Law French, eldest, or eldest-born. The 
term is of common occurrence in the old books, and 
is probably a corrupt form of the French “aine.”** 

El INCUMBIT PROBATIO, QUI DIGIT. NON 
QUI NEGAT: CUM PER RERUM NATX7RAM 
FACTUM NEGANTIS PROBATIO NULLA 
SIT.*9 

EIK. In Scotch law, an addition; as eik to a re¬ 
version, eik to a confirmation.*® 

EINECIA. Eldership.91 

EINETIUS. In English law, the oldest, the first- 

born.*2 


El NIHIL TURPE, GUI NIHIL SATIS.** 

EIRE or EYRE. In old English law, a journey, 
route, or circuit.*^ 

EIRENARCHA. A name formerly given to a jus¬ 
tice of the peace. In the Digests the word is writ¬ 
ten “irenarcha.”*® 

EIS. A Greek word meaning “into” and to 
be distinguished from the word “dia” meaning 
“through.”** 

EISDEM MODIS DISSOLVITUR OBLIGATIO 
QU-ffi NASCITUR EX CONTRACTU, VEL 
QUASI, QUIBUS CONTRAHITUR.97 

EISNE. The senior, the oldest son. Spelled also 
“eigne,” “einsne,” “aisne,” “eign.”** 

EISNETIA or EINETIA. The share of the oldest 
son, the portion acquired by primogeniture.** 

EITHER. The word according to strictly accurate 
and authoritative signification relates to two units 
or particulars only,i the common and primary mean¬ 
ing being one or the other of two,* although it is 
true the word has a secondary meaning,* being both 
of two, or each of two taken together but viewed 
separately,^ each or both,® each of two, the one and 


85. Black Ij.D. 

86 . As nsed in dssd 

"That part of largrer tract em¬ 
braced within four lines, one of 
which bisects east and west lines, 
parallel to north line of la’^ger tract, 
thus forming a rectangle "—Woods 
V. Selby Oil & Gas Co., Tex Com. 
App., 12 SW.2d 994. 

87. Conrt Judicially notices that 
"eighty rods" is four hundred forty 
yards, or quarter of mile—Sing v. 
St LiOuis-San Francisco Ky Co., Mo., 
30 SW.2d 37. 40. 

88 . Black LD 

Bastard eigne 

An illegitimate son whose parents 
afterwards marry and have a second 
son for lawful issue, the latter being 
called "mulier puisne," after-born.— 
Black Li.D. 

89. A maxim meaning 'The proof 
lies upon him who ahlrms, not upon 
him who denies; since, by the nature 
of things, he who denies a fact can¬ 
not produce any proof”—Black L D 
19 C J P 1019 note 67 

Applied or quoted in Dranguet v. 
Prudhomme, 3 La. 83, 86—19 C J p 
1019 note 67 [b]. 

Bqnally tlis maxim of the admiralty, 
equity, and oommon.law courts 

U.S.—Clarke v. The Dodge Healy, C. 


C.Pa, 5 F.CasNo.2,849. 4 Wash C. 
C. 651, 656. 

9a Black L.D. 

91. Black L,D. 

92. Black L D. 

93. A maxim meaning "To him to 
whom nothing is enough, nothing is 
base.”—Black L.D. 

94. Black L.D. 

Justices in eyre 

Judges who were sent by commis¬ 
sion, every seven years, into various 
counties to hold the assizes and hear 
pleas of the crown.—Black L D 

95. Black L D. 

96. N.C.—State v. Williams, 61 S E. 
61, 68. 146 N.C. 618. 17 L R A ,N.S., 
299, 14 Ann.Cas 562. 

97. A maxim meaning "An obliga¬ 
tion which arises from contract, or 
quasi contract, is dissolved in the 
same ways in which it is contracted.” 
—Black LD. 

98. Black L.D. 

99. Black LD. 

1. ND—^Alswager ▼. Dwelle, 292 N. 
W 223, 224 

19 C.J p 1020 note 72. 

2. Ark.—Kiblef v. Parker, 86 S W. 
2d 92ii. 926, 191 Ark 475 

N.J —Stephenson v. Stephenson, 139 
A. 721, 725, 102 N.J.Eq. 60. 
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N.T —In re Downing’s Estate, 263 N. 

YS 695, 699, 142 Misc 11 
Okl —Lankford v First Nat. Bank, 
183 P 56, 57, 75 Okl 159. 

Tex —Shugart v. Shugart, Com App . 
248 SW. 328, 330—Dallas Ry & 
Terminal Co. v. Allen, Civ.App., 43 
SW.2d 165, 170 
19 CJ p 1020 note 73. 

Similar definitions 

(1) "One of two ”—Aldrich v. Bay 
State Constr. Co.. 72 N E 63, 64, 186 
Mass 489—19 C J. p 1020 note 73 
[c] (1). 

(2) "One or the other of two al¬ 
ternatives ”—Alswager v. Dwelle, N. 
D . 292 N W 223. 224 

(3) "One of two taken indifferent¬ 
ly.”—In re Downing’s Estate, 253 N. 
Y S. 695. 699, 142 Misc 11. 

(4) Other similar statements see 19 
C.J. p 1020 note 73 [c] (2)-(4). 

3. Ohio.—Shafor v. State Public 
Utilities Commn., 113 N E. 809, 810, 
94 Ohio St. 230 

4. Ark—Kibler v. Parker, 86 S.W. 
2d 926, 926, 191 Ark. 475 

Me.—Lyon v. Lyon, 34 A. 180, 88 Me. 
396, 399 

Tex —Dallas Ry. & Terminal Co v. 
Allen, Civ.App. 43 S.W.2d 165, 170. 

5. Ga.—Jackson v. Stewart, 20 Ga. 
120, 124. 
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EITHER—EJECTIONE FIRMJB 


the other,® one or both of two.^ However, it often 
in actual use, although inaccurately, refers to some 
one of many; one or the other of several things;® 
one of a number indifferently and its use in this 
last sense is not infrequent.^® There is authority al¬ 
so for its use as “any.”ii The term generally cor¬ 
responds to the disjunctive “or.”12 When used in 
a connection which implies a choice of action on the 
part of the person using it, the word indicates that 
the option is in the person who is to do the act in¬ 
volving the choice.i® 

Depending on its use, the word has been held 
equivalent to, or synonymous with, “any” see 3 C. 
J.S. p 1400 note 82, and “both” see 11 C.J.S. p 
531 note 37; and has been contrasted with, or dis¬ 
tinguished from, “all” see 3 C.J.S. p 869 note 7, 
“any” see 3 C.J.S. p 1400 note 86, “both” see 11 C.J. 
S. p 531 note 39, and “equally.”!^ 

Phrases: “All or either,”i® “either, any, or all,”i® 
“either before or after trial,”!*^ “either of them,”l® 
“either—or,”i® “either or both,”20 “either or sur- 
vivor,”2l “either party,”22 “either side of said High¬ 


way,”23 and “ ^either’ side of the roadway.”24 

EJECT. As applied to a person, to compel him 
against his desire to leave a place.25 The term im¬ 
parts the idea of being forcibly expelled or thrust 
from.26 

EJECTA. In old English law, a woman ravished 
or deflowered, or cast forth from the virtuous.27 

EJECTION. A turning out of possession.28 

EJECTIONE CUSTODI^. In old English law, 
ejectment of ward; the title of a writ which lay 
for a guardian when turned out of any land of his 
ward during the minority of the latter. It lay to 
recover the land or person of his ward, or both.29 

EJECTIONE FIBMiB. Ejection, or ejectment of 
farm. The name of a writ or action of trespass, 
which lay at common law where lands or tenements 
•were let for a term of years, and afterward the les¬ 
sor, reversioner, remainderman, or any stranger 
ejected or ousted the lessee of his term, ferme, or 
farm (ipsum a firma ejecit).®® 


6. Ill.—Chicago & N. P. R Co. v. 
Chicago, 49 N.B. 1006, 1007, 172 
Ill. 66. 

N.D.—Alswager v. Dwelle, 292 N.W. 
223, 224. 

19 C.J. p 1020 note 78. 

7- N.J.—Thomas Harrington’s Sons’ 
Co. V. U S. Express Co, 93 A. 697, 
698. 87 N J Law 154—Kosher Dairy 
Co. V. New York, S. & W. R Co., 
91 A. 1037, 86 NJ.Law 161. 

& NC.—State v. Wentz. 97 S.B. 420, 
421, 176 NC. 745. 

19 CJ. p 1020 notes 80. 81, 

Similar definition 

“One or another of any number.”— 
Graham v. Graham, 23 W.Va. 36, 43, 
48 AmR. 364—19 C.J. p 1020 note 81 
Ea]. 

9. Ark—Brotherhood of Locomotive 
Firemen & Enginemen v. Aday, 134 
S.W 928, 930, 97 Ark. 425, 34 L.R. 
A.,N.S , 126—Brown v. Rushing, 66 
S.W. 442, 446, 70 Ark 111. 
lOu Ill.—Chidester v. Springfield & 
Illinois S. E R Co, 59 Ill. 87, 89. 

11. Mass —^Watson v. Watson, 111 
N.E 904, 906, 223 Mass 425. 

19 aJ. p 1020 note 84. 

12. U S.—International Mercantile 

Marine Co v Lowe, D.C N.Y., 19 
P.Supp 907, 909 

Ark.—Beasley v Parnell, 9 S W.2d 
10, 12, 177 Ark, 912., 

Cal.—People v Fernandes, 16 P.2d 
172, 173, 127 CalApp 45. 

Ill.—^Kuehner v. City of Freeport, 82 


NE 372, 374, 143 Ill 92, 17 L R A. 
774—Chidester v Springfield & I. 
S, E Ry. Co, 69 Ill. 87. 89. 

La.—Shepard v. City of New Orleans, 
25 So 542, 544, 61 La Ann 847. 

Mo.—Dodd V. Independence Stove & 
Furnace Co, 61 S W.2d 114, 118— 
Jones V. Kansas City, Ft. S. & M. 
R Co., 77 SW. 890, 893, 178 Mo. 
628, 101 Am SR. 434—Hanley v. 
Carlo Motor Service Co., App., 130 
S.W 2d 187. 191. 

46 C.J. p 1124 note 97. 

13. Mass.—^Aldrich v. Bay State 
Constr. Co, 72 N.E. 53, 54, 186 
Mass. 489 

Okl.—Lankford v. First Nat Bank 
of Lawton, 183 P. 66, 67, 76 Okl 
169. 

14. Mich.—^Detroit Electric Light & 
Power Co. v. Applebaum, 94 NW. 
12, 13, 132 Mich 555. 

15. Mass.—Commonwealth v. Hide 
& Leather Ins. Co, 112 Mass 136, 
141, 17 Am R. 72. 

16. Ohio —State v. Gage, 73 N.E. 
1078, 1080, 72 Ohio St. 210. 

17. N.Y —Jones v. Sabin, 107 N.Y. 
S. 608, 610, 122 AppDiv. 666. 

18- Eng.—Doe v. Royle, 13 Q B 100, 
111, 66 ECL 99, 116 Reprint 120. 

19- N Y —Kennedy v. People, 39 N. 
Y. 245, 250. 

Utah —Norville v State Tax Commis¬ 
sion, 97 P 2d 937, 941, 98 Utah 170, 
126 A.L.R. 1318. 


*’Alia8” distinguished see 3 C J.S p 
514 note 91 

20. Nev—^Walsh v. Virginia & 

Truckee R. Co., 8 Nev 110, 116. 
NC—Pilley V. Sullivan. 109 SE 369. 
360, 182 N.C 493. 

Tex —Shugart v Shugart, Com App , 
248 SW. 328, 330. 

21- N Y —In re Sutter’s Estate, 246 
NY.S. 636, 640, 138 Misc 85. 

22 - Kan.—Golden v Wilson & Co., 
281 P 860, 861, 129 Kan 100. 

Neb —Globe Indemnity Co v. Larson, 
173 NW 597, 598, 103 Neb 673 
Tex —Texas Electric Service Co. v. 
Anderson, Civ App , 55 S W 2d 142, 
145. 

19 CJ p 1020 notes 72 [d], 84 [a] 

23- Ark—Kibler v. Parker, 86 S W. 
2d 925, 926. 191 Ark. 476. 

24- Ill —Chicago & N P R Co. v 
Chicago, 49 N.E 1006, 1007, 172 
Ill 66, 68. 

25. Ky —Bohannon v. Southern R 
Co, 66 SW. 169, 112 Ky 106. 112, 
23 KyL. 1390. 

26. Ga.—Louisville & N R R Co. v. 
Ogles, 83 S E. 681, 683, 142 Ga 720. 

27. Black L.D. 

28. Black L D. 

29. Black L.D. 

“XiatiiL equivalent for the French 
‘ejectment de garde.’ ”—Black L D. 

30. Black LD 

19 aJ. p 1020 note 88. 
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EJECTMENT 

This Title includes actions for recovery of specific real property, founded on right of possession 
and right to damages for being deprived thereof, whether proceeding according to common-law or 
statutory forms; nature and scope of the remedy in general; grounds of such actions and defenses 
thereto; by and ag^ainst whom and as to what property they may be maintained; procedure iherem; 
incidental recover>, in the same action or in a separate proceeding, for use and occupation, ])rofits, dam¬ 
ages, improvements, etc.; verdict and judgment and enforcement thereof by writ of possession or other¬ 
wise ; review of proceedings; and costs in such actions. 


Matters not In this Title, treated elsewhere in this work, see Dcsorlptive-Word index. 
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I. DEFINITIONS AND RIGHT OF ACTION 


§ 1. Definitions 

Ejectment is an action to recover possession of real 
property. 

Ejectment has been defined as **an action to re¬ 
cover immediate possession of real property”;^ “a 
possessory action”,2 action to tr> the right of 

possession to the land in controversy” ,2 “a remedy 
for one who claiming paramount title is out of pos¬ 
session ”4 It has also been defined as “a posses¬ 
sory action ex delicto, founded uiion a trespass, ac¬ 
tual or supposed, committed by defendant in wrong¬ 
fully obtaining possession of plainiifrs land.”^ It is 
distinguished from the action for use and occupa¬ 
tion.® * 

Ejectment of the term is a mixed action, some¬ 
what between real and personal, in which restitu¬ 
tion of the term for years, and damages for the ous¬ 
ter or wrong, arc simultaneously recovered.^ 


§ 2. Nature and Scope of Remedy in General 

The common-law action of ejectment, which suc¬ 
ceeded the former real actions for the recovery of pos¬ 
session of land has been enlarged to enable one claiming 
ownership of real property to recover title and possession 
together with mesne profits and damages. 

It has been said that, although the form of the 
old common-law real actions for the recovery of tht 
possession of lands may have been changed b}' tht 
action of ejectment, yet the great principles of 
right involved in these real actions “have not bet n 
changed, nor can they be without a total subver¬ 
sion of the whole system of property in land 
and since the principles of the common-law acticni 
of ejectment, as shown infra § 3, are applicable to 
the more simjile forms of procedure that have been 
adopted in many of the states, it is important to re¬ 
fer briefly to the old real actions for the recovery 
of the possession of lands, in order to understand 
the purpose for which the action of ejectment was 


1. NT —Butler v. Frontier Tcl Co , 
79 NE 716. 1S6 NY. 486, 490, 11 
L.RA.NS, 920, 116 Am S R 663, 
9 Ann Cas 858. affirming 95 N.Y.S 
684, 109 AppDiv. 217. 

Similar definitioxis 

U S —Edwards v Bodkin, 267 F 
1004, 1005, affirmed, CCA, Bodkin 
V Edwards, 265 F 621, affirmed 41 
S.Ct 268, 255 US 221, 65 L Ed. 
595. 

Ark —Patterson v. McKay, 134 S W 
2d 543. 545, 199 Ark. 140 

2. Nev —Bartlett v. Bishop of 

Nevada, 91 P 2d 828, 834, 59 Nev. 
283. 


Okl —Warner v Coleman, 231 P 
1053, 107 Okl 292 
19 C .1. p 1028 note 2. 

WroxLg’fnl withholdin^r of pOBBession 
Action of ejectment Is action for 
wrongful withholding of possession 
of land from another and involves 
question of title and compensation 
for use.—Louisiana & Mississippi R 
Transfer Co v. Long, 131 So 84, 88, 
159 Miss 654. 

3. Md —^Wood v. Grundy, 3 Harr. & 
J. 13, 19 

Pa—Rochester Borough v. Kennedy, 
78 A 133. 229 Pa 261. 

19 C.J. p 1028 note 3. 
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4. Puerto Rico —Quiflonez v. Long- 
pr6, 6 Puerto Rico Fed 66. 70. 

5. Pa—Ilenninger v. Boyer, 10 Pa. 
Co 506. 508 

EBBentially an action of trespasB 

111—Prall V Burckhartt, 132 NE 
280, 281, 299 Ill 19, 18 A L R. 992. 

6. Distinction 

Use and occupation is predicated 
on tenancy, ejectment, on the ter¬ 
mination of tenancy —In re Pott’s 
Appeal, 5 Pa 500, 601. 

7. Mass—Hodgkins v. Price, 137 
Mass. 13. 16. 

8. N J —Den v Morns, 7 N.J.Law 
6, 9. 11 Am D 508. 
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originally introduced and its development in the 
common law. Estates of freehold in land original¬ 
ly passed by livery of seizin only, that is, by deliv¬ 
ery of actual possession, and therefore one who was 
in actual possession of the land was prima facie a 
tenant of the freehold, and under the common law 
if he were ousted, or dispossessed, of his freehold 
by one who had no right, he might without process 
of law make peaceable entry, but if deterred from 
that, he might be restored to his lawful seizin b> 
making continual claim as near the land as he 
could, but if he suffered his rights of entry to be 
actually lost, by descent or otherwise, he could no 
longer restore himself by his own act, but must 
have recourse to his action at law. This action 
might be by writ of entry, in which he undertook to 
f)rovc his own former possession and his disposses¬ 
sion by defendant or some one under whom he held, 
to which defendant might answer denying the fact 
of dis])ossession, or b> showing in himself an older 
and better jmssession, and then on the trial it was 
adjudged who had the clearest right, or it might 
be commenced by writ of assize, w'hich went on the 
suggestion that demandant’s ancestor died in pos¬ 
session and th.it he was the next heir, and therefore 
directed the sheriff to inquire by a jury whether 
this was so, and if found for demandant, the land 
was iinmediattly restored The result of these real 
actions, ho\ve\er, was merely to restore claimant, if 
successful, to his former possession, and decided 
nothing with respect to the ultimate right of prop¬ 
erly 

The common-law action'of ejectment succeeded 
the former real actions for the recovery of the pos¬ 
session of land It was not originally devised as 
a remed> for injuries done to estates of freehold in 
lands, but as a remedy to chattels real, such as 


terms for years, which were (Jonsidered as mere 
chattel interests.^® Ejectment was originally em¬ 
ployed in England to enable the lessee of lands who 
had been ejected therefrom during his term to re¬ 
cover damages therefor, but it was subsequently 
enlarged to enable him to recover possession of the 
land ,11 but as one who claimed that he had been 
ousted of his term must necessarily show that such 
term existed and that the lease under w'hich he 
claimed w'as valid, the title of the lessor was therc- 
b3’^ brought into question as fully and on the same 
pnncijdts as it would have been in the real action, 
so that by alleging a fictitious demise, the action 
became an easy and expeditious method of trying 
title to land In the earl^'^ history of the action, 
the fictitious lessee’s ouster w’^as generally by a per¬ 
son called the casual ejector w^ho by prearrange¬ 
ment w^as present for the purpose.^^ j-^e mod¬ 

ern development of the kuv, the fiction passed out 
and the action is now generally by one claiming 
ownershij) of real property to recover title and pos¬ 
session, together with rents and revenues, usually 
called mesne profits, and damages resulting from 
the unlawful detention.!^ 

§ 3. Under Statutes 

Ejectment is now largely regulated by statutes which 
generally abolish the fictitious proceedings and leave the 
action m other respects as at common law. 

The modern action of ejectment is very largely 
regulated by statute In many states the statutes 
have merely abolished the fictitious proceedings,^® 
leaving the action in other respects as at common 
law In some states ejectment has been held to 
be a mixed action,^ ^ while in others the statutory 
remc'dy has been sometimes spoken of as a real 
action However, in its strict sense the action is 


9. N 1 —Dfn V Mtirris, supra 

10 . N J —T>en v Morns, supra 

11 . Vt —Murph> \ 15 A. 

365. 60 Vt 723. 1 L U A 309 

1‘) J p 1029 note 12 

12 . U S —Sweat V AUcintio Coast 
Line It Co . C C A Ga , 81 F 2d 492 

Mo—Gihbanjr v Walker. 113 S W 2d 
792, 793. 342 Mo 156. citinf? Corpus 
Juris, transferred, see 121 S W 
2d 317, 233 Mo App 489 

19 CJ p 1030 note 13 

13 . N J —Mt Pleasant Cemetery Co. 
V ETie R Co, 65 A 192. 193, 74 
N J Law 100. 

11 C.J p 29 note 22—19 C J. p 1029 
note 12 [a] 

14 . U S — Sweat v. Atlantic Coast 
Line R Co, C C A Ga.. 81 F.2d 492 

N Y —Sehick v Wolf. 202 N.Y.S 601, 
207 App Div 652. 

15. Colo —French v. Golston, 100 
28 C.J.S.—54 


P 2d 581 584, 105 Colo 578, citm^r 

Corpus Juris. 

N ,J —Guardian Life Ins Co of 
Arneriea v Rita Realty Co , 5 A 
2d 4 5. 17 N J Misc 87 
19 C J p 1030 note 15 

lu G-eoi^ia, statutory form of ac¬ 
tion to recover land W'as not re¬ 
pealed by Uniform Procedure Act 
—Bentley v Phillips, 156 S E 898, 
171 Ga 866 

Statute liberally construed 

Pa—Dunn v Milanovith, 152 A. 757, 
302 Pa 184 

16. Wyo—^Allcn v Houn, 219 P. 
573, 30 Wyo 186, denying rehear¬ 
ing 213 P 757. 29 Wyo 413 

19 C J p 1030 note 16 

17. Wyo—Allen v Houn, supra. 

19 C J. p 1030 note 17. 

Xu Conueotient the action of eject¬ 
ment differs greatly from that of 
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the common law, and is much broad¬ 
er in its scope—Gaul v Baker, 143 
A 51, lOS Conn 173 

18. Eari —Herthc 1 v Barth. 81 P 
2d 19. 22. 148 Kan 308, citing Cor¬ 
pus Juris. 

19 C J p 1030 note 18 

"The statutory action in the na¬ 
ture of ejectment is a mixed action 
partaking of the nature of 
an action in rem in so far as the 
court undertakes to determine the 
title and deliver through Us proce«?s 
the possession of the land, and in 
personam in so far as it is a rem¬ 
edy for reparation in damages ’’— 
Findlay v Hardwick, 160 So. 336, 
337, 230 Ala 197 

19. Tenn—Hubbard v Godfrey, 47 
SW 81, 100 Tenn 150. 

19 C.J p 1030 note 19. 
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a possessory one,2® but distinguishable from ac¬ 
tions where possession alone irrespective of any in¬ 
terest in the estate is sought to be recovered,^! 
such as unlawful detainer or from actions of a 
purely equitable nature,23 such as suits to quiet ti- 
tle24 or to redeem from a mortgage ;25 or from ac¬ 
tions for trespass where the wrong complained of 
docs not amount to disseizin.26 Except as to the 
statutory changes of procedure, the common-law 
principles pertaining to ejectment are applicable to 
actions substituted by the statute for the* common- 


law action of ejectment.27 

§ 4. Questions Triable 

While the purpose of ejectment is to determine the 
legal right of possession and obtain possession, the issue 
may rest on the question of title; but inquiry as to title 
is usually confined to the legal title, and purely equitable 
relief cannot be granted. 

The subject matter of litigation in ejectment is 
not the land itself,2* and the purpose of the action 
is not to try the abstract right to the soil,29 or the 
ultimate title to the land,30 but to determine the le- 


dOi Anz—Hulsebus v McConnell, 
61 P2d 46 Arlz. 371 

Ark —Henry v Gulf Refining Co. 

2 SWJd 687. 176 Ark 133 
Cal —Cr.iviotto v. All Persons, 269 
P 760, 93 Cal App 346—Zettle v. 
Gillmeister. 222 P. 645. 646, 64 

Cal App 669, citing Corpna Jn^ 
ris. 

Mich —Brown v Eckel, 244 N W 
160, 259 Mich 551. 

Mo —Hecker v Blcish, 3 S W.2d 
1008, 319 Mo. 149 

Pa.—Endsley v Laurel Run Fuel 
Co, 3 PaDist. & Co. 73. 71 Pittsb 
LegJ 213. 

Tex.—Butler v Borroum. Civ.App , 
218 SW 1115. 

19 C J p 1030 note 20. 

Allegation of ownership 

That petition in possessory action 
for disturbance of possession alleg¬ 
es that plaintiff is owner does not 
affect nature of action —Bruning v. 
City of New Orleans, 115 So 733, 
165 La 511. 

In Igorth Oarolina, ejectment was 
primarily possessory in character 
prior to 186»S, but since that date it 
may or may not be determinative of 
title —In re Freeman’s Heirs at 
Law, 128 SE 404, 189 NC 790 

21. Mo —Gibbany v Walker, 113 S. 
W2d 792. 793, 342 Mo. 156, cit¬ 
ing Corpus Juris, and transferred, 
see 121 S W.2d 317, 233 Mo App 
489. 

19 C J p 1031 note 21. 

22. Kan —Buettinger v. Hurley, 9 
P. 197, 34 Kan 585 

Mo—Dyer v Reitz, 14 Mo App. 45 
19 CJ p lOTl note 21 

Distinction 

Ejectment may be maintained on 
proof of title cariying, as an ele¬ 
ment of ownership, a right to pos¬ 
session and enjoyment, while un¬ 
lawful detainer is a penal action, 
summary in character, specifically 
designed to oust a hold-over tenant 
—Lane v Henderson, 167 So 270, 
271, 232 Ala. 122. 

23L Action at law 

(1) Ejectment is an action at law, 
not in equity. 

Ark —Fawcett v. Rhyne, 63 S W 2d 
349, 187 Ark 940—Gibbs v. Bates. 
234 S.W. 175, 150 Ark. 344. 


Ill—Braun v Maloy, 15 N E 2d 685, 
369 HI 218. 

Ky—^Wilburn v North Jellico Coal 
Co. 115 SW.2d 288, 272 Kv 749 
Nev —Bartlett v Bishop of Nevada, 
91 P2d 828. 59 Nev 283 
Ohio.—Norris v. Brotherhood of 
Railway Clerks' Nat Bank of 
Cincinnati. 183 N E. 92. 43 Ohio 
App 396. 

(2) An action of ejectment in 
which the only issues presented are 
those arising under generai denials 
and plea of title by adverse posses¬ 
sion. with no equitable defenses or 
prayer for equitable relief, is pure¬ 
ly a legal action —Barada-Ghio Real 
Estate Co v Keleher. Mo. 214 S W 
961 

(3) But equitable principles are 
applied —Stark v. Lardin, 1 A 2d 
784, 133 Pa Super. 96. 

24. Anz—Hulsebus v. McConnell, 
5l P2d 259, 46 Anz 371 

Ark —Jackson v Frazier, 299 S W 
738. 176 Ark 421 

Tenn —Bouldin v. Taylor, 275 S W 
340, 152 Tenn 97- 
19 C J. p 1031 note 22. 

Choice of remedies 

Suitor still has choice of remedies 
under Code to sue either in eject¬ 
ment or to quiet title —Robin,son v. 
Thomas, 286 P. 625, 75 Utah 446 
Trial in equity 

Action to recover land from per¬ 
son in possession, although tried in 
equity, is action in ejectment, not 
action to quiet title—Ogle v. Cole’s 
Ex’r.s, 299 SW 566, 221 Ky 726. 

25. N C —McFarland v. Cornwell, 
66 SE. 454, 151 N C. 428 

26. NC—Ashville Land Co. v. 
Lange. 63 S B 164. 150 NC 26 

19 C J p 1031 note 24 
Possessory or petitory action 

(1) A petition averring that plain¬ 
tiff was the true and lawful owner 
of a plantation, and setting forth 
his chain of title thereto, that he 
was in open, notorious, full, actual 
and uninterrupted possession, and 
that his authors in title were in 
like possession from time immem¬ 
orial. and that notwithstanding his 
full and complete ownership de¬ 
fendants. well knowing his title to 
the property, trespassed thereon, and 
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cut and removed timber therefrom, 
was held one sounding in damages 
for cutting and appropriating tim¬ 
ber on land claimed to be owned by 
plaintiff, and the action was neither 
petitory nor possessory in character 
—P/ister V St Bern.ard Cypress Co , 
99 So 454. 155 La 575 

(2) One who has possession de¬ 
scribed and protected by Louisiana 
statute respecting possessory action 
may maintain against another, in¬ 
cluding legal owner, action in dam¬ 
ages for trespass and to quiet such 
possession, and any judgment recov¬ 
ered must first be satisfied before 
defendant can maintain action to 
lest ownership—Strieker Land & 
Timber Co v Hogue, D C La, 7 F 
Supp 1002 

27. Ala—Morris v. Beebe, 54 Ala 
300 

Okl —Warner v Coleman, 231 P. 

1053, 107 Okl 292 
19 C J p 1031 note 26 

28. Cal —Porter v. Garrisslno, 51 
Cal. 559—Zettle v Gillmeister, 222 
P 645, 646, 64 Cal App 669, cit¬ 
ing Corpus Juris. 

Scope of Inquiry at trial see infra § 
104 

2S. U S —Cinncinnati v. White, Ohio. 

6 Pet 431, 8 L Ed 452 
30. Cal —Barcroft v. Livacich, 96 
P2d 951, 35 Cal.App 2d 710—Zettle 
V Gillmeister, 222 P 645, 646, 64 
Cal App 669, citing Corpus Juris. 
Mo —Frederich v Tobaben, App, 
124 S W 2d 592, transferred, see. 
Sup. 117 S W2d 251 
19 CJ p 1031 note 30 
Title not necessarily involved 
Mo—Sasse v Sparkman. 53 S W 2d 
261, transferred, see, App, 45 S. 
W.2d 1112, and remanded 65 S W. 
2d 1067 
Zn Donisiana 

(1) In possessory actions, owner¬ 
ship of property may not be estab¬ 
lished, and inquiry into title there¬ 
to is not permissible —Crowell & 
Spencer Lumber Co v Burns, 186 
So. 86. 191 La. 733 —Moran v City 
of New Orleans, 128 So. 290, 178 

La. 499—Collins v. McLemore. App, 
177 So. 502, followed in McLemore 
V Collins, 177 So 506—Bywater v. 
Enderle, 139 So. 84, 19 La.App. 417 
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gal right of possession,®^ and to obtain actual pos¬ 
session,®® or to enforce a right of entry.®® The is¬ 
sue, however, may rest either on the question of 
possession alone,®^ on the question of title,®^ or on 
both,®® subject to statutory modifications.®'^ Ex¬ 
cept, however, in the case of a purely resulting 
trust,®® the inquiry as to title is usually confined to 
the legal title exclusive of matters of trust,®® and 
as a rule purely equitable relief cannot be grant¬ 
ed,^® although in some jurisdictions the equities of 
the parties may be adjudicated on the trial,'*^ and 


ejectment lies to avoid a deed executed by a per¬ 
son of unsound mind.^® So, equitable relief, such 
as a prayer for reformation or cancellation of a 
deed, may now be joined with a demand for dam¬ 
ages for possession of real estate 4® The construc¬ 
tion of a will bequeathing the legal title,or a 
will on which defendant’s claim of possession is 
based and the rights of the heir at law thereunder, 
may be settled in ejectment.^® The execution or 
validity of a will so far as it purports to devise real 
estate,^® the exact location of an obliterated bound- 


—Collins V Heath, 131 So. 479, 15 
Ha App 370 

(2) The parties will be relegated 
to a petitory action where there are 
claims and counterclaims involving 
title—Crowell & Spencer Lumber 
Co V Burns. 186 So 85, 191 La 733 
—Huyghe v Brinkman, 38 La Ann 
816—Collins V Heath, supra 

(3) So. a deed may not be con¬ 

strued in a possessory action, but 
only in a direct action by a court of 
competent Jurisdiction —Collins v 
McLemore, App, 177 So 502, fol¬ 

lowed in McLemore v. Collins, 177 
So 506 

(4) The correctness of boundary 
cannot be inquired into or dett r- 
mined in a possessory action — 
Ebarbo v Stacey, 133 So 793, 16 La 
App. 248 

31. Cal —Barcroft v Livacich, 96 
P2d 951. 35 Cal App 2d 710—Zet- 
tle V GillmeKster, 222 P 645. 646, 
64 Cal App 669, citing Corpus Ju¬ 
ris. 

Iowa—Detmers v Russell, 237 N 
W 494. 212 Iowa 767. 

Mo —Rollins V. Shaner, 292 S W. 
419, 316 Mo 953 

Pa—Rutherford Water Co v. City 
of Harrisburg. 146 A. 113, 297 Pa 
33. 

Wyo —Pregal v Stickney, 243 P 
392, 34 Wyo 324 
19 C.J p 1031 note 31. 

In possessory actions 

(1) Purpose IS to protect posses¬ 

sion from disturbance or intrusion 
—Riley V. Kaempfer, I^a App, 175 

So S84. 

(2) Pact of possession, right of 
occupancy, and nothing el.se is at 
issue—Bywater v Enderle, 139 So 
84. 19 La App 417. 

(3) Inquiry into titles is limited 
to nature and extent of possession 
thereunder —Fitzsimmons v. Cas- 
sity. La App, 172 So 824. 

(4) A possessory action is main¬ 
tainable against a lumber company 
entering on its own land to fell and 
remove the timber therefrom while 
the land is inclosed in the fence of 
another and occupied by him as 


owner—Green v Longville Lumber 
Co, 85 So 596. 147 La 576 

32. US—Cincinnati v White, Ohio, 
6 Pet. 431, 8 LEd 452 

19 CJ p 1031 note 32. 

33. NY—Smith v Revels, 29 N 
YS 658 79 Hun 213 

19 CJ p 1031 note 33. 

34. La—Grant Timber & Mfg Co. 
V. Gray, 60 So 374. I3l La 865 

19 C J p 1031 note 34 

3& Ala —McCormick v. McCormick. 

130 So 226, 221 Ala 606 
Cal —Martin v Durand. 63 Cal. 39, 
affirmed 7 S Ct 587, 120 U S. 366, 
30 LEd 675—Craviotto v All 

Persons, 269 P. 760. 93 Cal App 
346 

Wyo—^Pregal v. Stickney, 24 3 P 
392, 34 Wyo 324—Allen v Houn, 
219 P 573, 579, 30 Wyo 186. cit¬ 
ing Corpus Juris, and denying 
rehearing 213 P 757, 29 Wyo 413 
19 C J p 1031 note 35 
Validity of escheat prooeedlng 

In ejectment, where state appear¬ 
ed, becoming in effect party plain¬ 
tiff and claiming land under former 
escheat proceedings, the original 
complainant was entitled to trial of 
i.ssue whether there had been sub¬ 
stantial compliance with statutes 
defining procedure and vesting title 
to escheated property in state.— 
King V Harris, 203 S W. 847, 134 
Ark. 337. 

36. Hawaii—Fong King v. Yamao- 
ka, 31 Hawaii 4.J6 

Wyo —Delfelder v Teton Land & 
Investment Co, 26 P 2d 15J, 46 
Wyo 142, denying rehearing 24 
P2d 702, 46 Wyo 142. 

19 CJ p 1031 note 36 

37. NY—Phillips V. Gorham, 17 
NY. 270 

38. Miss —Dixon v Doe, 23 Miss 
84 

Equitable title generally see infra 
S 20. 

39. Colo —French v Golston, 100 

P.2d 681, 105 Colo 578. citing 

Corpus Juris. 

19 C J p 1031 note 39. 

40. Ark—Patterson v. McKay, 134 
S.W.2d 543, 199 Ark. 140. 

851 


Conn —Walsh v F’eustel, 105 A 
696, 93 Conn 366 

Ill—Hooper v Goldstein, 168 NE 
1, 336 Ill 125, certiorari denied 
50 set 239, 281 US 724, 74 LEd 
1141 

19 C J p 1031 note 40. 

Action held ejectment 

(1) Action by a municipality 
against a lot owner involving Che 
right of each party to a strip of 
land adjoining the lot and project¬ 
ing into the street, wherein it was 
sought to have defendant perpetual¬ 
ly enjoined from maintaining cer¬ 
tain buildings on the land and re¬ 
quiring the removal of buildings 
then existing and restoration of a 
sidewalk—City of Syra< use v Ho¬ 
gan, 138 NE 406. 408, 234 NY 467, 
reversing 193 N Y S 928, 201 App 
Div 874 

(2) Where gra\amcn of bill was 
that complainant possessed lands 
under color of title and defendant 
had obtained writ of posse.ssion, and 
injunction was sought to prevent 
plaintiff from being dispo'^scssed — 
Demarcus v. Campbell, 65 S W 2d 
876 17 Tenn App 56 

(3) Suit to recover land, plaintiff 
not claiming possession of interfer¬ 
ence nor showing ground to cancel 
defendant’s detds was suit in eject¬ 
ment—White V Philpot, 299 S W. 
17J. 221 Ky 529 

Equitable estoppel see infra S 45. 

41. Mo —Reynolds v Stepanek. 99 
SW2d 65. 339 Mo 804. 

19 CJ p 1032 note 41 

42. N Y —Smith v. Ryan. 84 N E 

402, 191 NY 452, 123 Am S R 609, 
19 L R A .N S . 461, 14 Ann Cas 

505, reversing 101 NYS 1011, 116 
App Div. 397. 

43. Conn —Walsh v. Feustel, 105 A. 
696. 93 Conn 366 

44. Ark —Head v Phillips, 68 S W 
878, 70 Ark 432. 

45. Wis—Kelley v. Kelley, 50 N.W. 
334, 80 Wis. 486 

4A N Y —Bennett v Vonder Bosch, 
49 NYS 802, 26 App.Div 311, ap¬ 
peal dismissed 50 N.E. 1115, 155 
N.Y. 693. 
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ary ,^7 3.5 well as the true position of a boundary 
line between lots, may be settled in ejectment.^^ 
Likewise, the validity of a tax deed,"*® or a latent 
ambig^uity in a deed, may also be explained in eject¬ 
ment,and the grantor in an allegedly undeliv¬ 
ered deed may maintain ejectment against the gran¬ 
tee in possession, and try out the issue of delivery.***! 
Where, in ejectment, defendants claim under deed 
from a devisee under a will giving him a life es¬ 
tate, with power to sell in case of necessity, the 
deed may be attacked on the ground that it was not 
necessary to sell the land, without first having it 
set aside by a court of equity.^^ 

Advancements,®^ or the settlement of property 
rights between partners,cannot be determined by 
ej'ectment, nor does the action lie to enforce cove¬ 
nants;®® or to enforce the support of a testa¬ 
tor’s widow charged on land devised to his son.®® 
or to determine the rights of one in possession of 
land under a lease giving him the option of pur¬ 
chasing the land, who has given notice of his elec¬ 
tion to purchase,®'^ or to determine vihether a con¬ 
veyance to a husband and wife by entireties was a 
fraud on the husband’s creditors ,®* nor can the 
action be maintained in behalf of an heir against 
an administrator to recover possession of land to 
which the latter is entitled as an asset of the es- 
tale .®9 


§ 5. Propriety of Remedy 

Ejectment is a proper remedy against one in pos¬ 
session ciaiming in hostility to plaintiff’s right to posses¬ 
sion but It IS not appropriate where another exclusive 
remedy has been provided. 

The action of ejectment will lie whenever a right 
of entry exists, and the interest is of such a char¬ 
acter that It can be held and enjoyed, and posses¬ 
sion thereof delivered, in execution of a judgment 
for Its reco\ cry It is a proper remedy against 
one in possession claiming in hostility to the own¬ 
er's title,®! or who wrongfully holds possession 
from a person having a better right Thus, it is 
the pro]>cr remedy whereby the holder of a legal 
title ma> enforce it against one in possession claim¬ 
ing under an invalid title,®'! or where the legal ti¬ 
tle IS opposed by only a mere naked possession by 
defendant ®! So, it is the remedy of one claiming 
possession of property in ad\crse possession of oth¬ 
ers ®® A grantor may maintain ejectment as to an 
adverse holder, even though on the principle of es¬ 
toppel a detel of lands held adversely to the gran¬ 
tor IS good as between the parties®® Whenever 
one person enters on and tcdces permanent posses¬ 
sion of the real property of another claiming title 
thereto, whether it arises over a disiiuted bound¬ 
ary or otherwise, an unlawful entry and ouster has 
been made for which an action of ejectment is the 
appropriate and onl> sufficient remedy.®"^ Eject- 


47. Neb—Kitt.'ll v Jenssen. 66 N 
W 4S7. 37 Ntb OS5 

48. Md —Baltimore & O. R Co v 
Silbereisi n. S8 A. 252. 80 A 102, 
121 Md 407 

Pa—Lebii^h Valley Coal Co v Mid- 
valley Coal Co. 91 A 4‘>7. 215 Pa 
402 

49 Minn —Baker v. Kelley, 11 

Minn 4S0 

50. Mich ■—Dart V. Barbour, 32 

Mich 267 

51. Del—Hilchens v Millman, 162 
A 3‘). 18 Dtl Ch 404 

52. Mo—Sf heidt v Crecelius. 7 S 
W 412, 94 Mo 322. 4 Am S U 384 

53. P.i—Hollidav v Ward, 19 Pa 
485. 57 Am D 671 

54. Pa—Du Dree v. Albert, 100 Pa 
483 

55. Pa—Soper v Guernsey, 71 Pa 
219 

19 C J. p 1032 note 53 

56 Pa—Craven \. Bleakney, 9 
Watts 19 

57. Vt —Mack v Dailey, 30 A, 6S6, 
67 Vt. 90 

58w Vt —Corinth v. Emery. 22 A 
618, 63 Vt 505. 25 Am S R 780 

59- Fla —Barco v. Fennell, 5 So 9, 
24 Fla 378. 

Mich—Campau v. Dubois, 39 Mich 
274. 


69. Fla—Walters v Sheffield, 78 
So 539, 75 Fla 505. 

Gl. Cal —Grossman v. Tip W^inir, 
216 P 631. 62 Cal App 121 
Mich—Hawkins v Dillman, 256 N 
W 492 268 Mich 483 
Pa—Obt rts v Blickens, 198 A 481, 
131 Pa Super 77—Staley v Stale v, 
SO Pa Super 120 

W Va ■—I^ocahontas Coal & Coke Co 
V Bower. 163 SE 421, 111 W Va 
712 

10 CJ p 1032 note 60 
Action, althougrli in. form partition, 

wap held in substance one of eject¬ 
ment in so far as purpose was ex- 
t irig^uisbment of hostile ol iiins — 
Beers v Hotchkiss, 175 NE G0f>. 
2r^G NY 41. reversmi? 215 NYS 
47S 230 App Div 447, affirming 238 

N Y S 4C3, 13.1 Misc 706 
l’ie>perty subject to a< lion see infra 
6 

62. Ark —Wilson v. Murr.ay, 66 S 
W2d 622. 188 Ark 312—Jl. nry v 
Gulf Refinine Co, 2 S W 2d 687. 
176 Ark 133. 

Kj •—F’ordson Coal Co v Wells. 53 
S W 2d 564, 245 Ky 291. 

Pa—Trwin v. Hoffman, 179 A 41, 
319 Pa 8 

63. Mich—Brown v Eckcl, 244 N 
W 160, 259 Mich 551. 

19 C J p 1032 note 61. 
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Pei sons olnlminK' deed to mort- 
praf^or w'as fiaudulentiv obtaine'd 
could sue in e'jee tmont aprainsl 
rnortprapror, makinpr mortiragees de¬ 
fendants—Kiipfer V Thomi»son. 238 
NTS 222. 222 Appl)i\ 516. af- 

llrmed 238 NYS 865. 228 Api>Div 
713. affirmed 241 NYS 860. 220 

App Div 730 

64. Cal—Schaefler v Matz-cn, 8 P 

95. 2 Cal LTnrep Cas 271. 

65. TJ S —Brow'ne v Pool, C C A N 
C, 44 F 2d 125, certiorari denied 
51 S Ct 180. 282 17 S 893. 75 L 
Ed 787 

Mich—Kpworth Assembly v Dud- 
infe-ton & N. Hy. 211 N.W 99. 236 
Mie h 565 
Ouster 

E.,c'ctment action was proper rem¬ 
edy, where plaintiff was allcKcdly 
ousted from possession and defend¬ 
ants remained in possession the re- 
atter—Miner v. Cook, 288 P. 1016, 
87 Mont. 500. 

66. Ala—Harvey v. Doe, 23 Ala. 
635 

Parties plaintiff see infra § 51 

67. N T —Leprell v KUdnschmidt, 
19 NE 812, 112 NY. 304. 

19 C.J p 1032 note 64. 
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merit is the proper remedy of one not in possession 
claiminf^ by superior title the land in controversy,®® 
or to determine a disputed title depcndinj^ on the 
true boundary line between adjacent properties.®® 
Further, ejectment is a proper remedy where it is 
soug:ht to obtain possession and try title in case the 
legal title is not clear,^® even where as in certain 
cases defendant disclaims title to the particular land 
in question A grantor may maintain ejectment 
on breach of a condition subsequent contained in 
the deed 72 fact that a summary remedy is 

given by statute will not prevent the bringing of a 
suit in ejectment, where there is nothing in the 
statute from which it may be inferred that the stat¬ 
utory remedy was intended to be exclusive.73 Thus, 
ejectment lies where the remeely by forcible entry 
and detainer is not exclusive but merely cumula- 
tive.74 Tn some jurisdictions ejectment is the prop¬ 
er remedy where defendant is not in possession but 
claims under an adverse title "5 The existence of a 
remedy in equity is no bar to an action of eject¬ 
ment ,76 but as shown in the CJS title Equity § 
30, also 21 C J. p 62 note 57 et seq, jurisdiction in 
equity will be defeated where the remedy by eject¬ 
ment IS adequate. In 1 Vniisylvania, for want of 
chancery jurisdiction, ejectment has been substitut¬ 
ed in many cases for a bill in equity 77 

Ejectment is not appropriate where another ex¬ 


clusive remedy has been provided 78 Thus, it is 
not appropriate where the remedy by summary 
proceeding is exclusive,7® where the remedy is 
in equity,®® or by a suit for partition of land, plain¬ 
tiff having only an undivided interest therein. 
Ejectment is not a proper action in which to test 
the rights of tenants in common between them¬ 
selves ,®2 nor IS ejectment an apjiropriate rem¬ 
edy to (jiiiet title as against a record owner, where 
such owner was never in possession or attempt¬ 
ed to oust comfilainant or where an action on 
the case is the proper remedy, neither the land 
nor the interest 1 herein being held adversely 
or where co\enanl is the jiroper remedy ;®*'» or 
where an action for nuisance is an effectual reme¬ 
dy.®® Furthermore, ejectment is not the proper 
remedy to determine any rights for failure of offi¬ 
cers to perform a ministerial duty ®7 

§ 6. Property Subject to Action 

Generally, ejectment lies only to recover property 
whereon plaintiff has a right of entry, and it lies only 
for a corporeal hereditament 

As a general rule, ejectment will not he for any 
properly whereon no right of entry in plaintiff ex¬ 
ists The interest, moreover, must be visible and 
tangible,®® so that possession can be delivered by the 
sheriff on execution ®® Recovery is not precluded, 
howe\cr, where the sheriff cannot deliver pos.session 


68 . Ky—Cumberland Co v Kellj, 
160 SW 1077, l.'i6 Ky 397 

69. Ga-- Smith v Bailey, 189 SE 
905. 1S.3 G.i 869 

19 CJ. p 1033 note 66 

70. lll--15uiton v Gleason, 56 Ill 
25 

Muh —llnlfrnan v Beard, 22 Mk h 
r>9 

19 C J p lObj note 67 

71. Alith —Hose \ Linderman, 110 
NW 939. 1 17 Mich .172. 11 Ann 
Cas 198— Drake \ Happ, .52 N W 
1023. 92 Muh 580 

72. N J —Hell v Boroui^h of (\ar- 
teret. 145 A 631, 104 N .1 Eq 349 

NV — Plumb V Tubbs, 41 N Y 442 

Ba—Bean v Cemimt Nat Bank of 
Sietrfried. 17 Behifirh Co B J 341 

W Va—Sands v Holbert, 117 SE 
896. 93 W V.i 574 

73. N Y —Compton v The Chelsea, 
34 N E 1090, 139 NY 538. rcveis- 
ingr 24 N Y S 241, 70 Hun 361 

74. Neb—Abbott v Coatts, 86 N W 
1058, 62 Neb 247 

Okl —I’etros v Rosen, 91 P 2d 735, 
185 Okl 351, quotinii: Corpns Ju¬ 
ris. 

19 CJ. p 1033 note 71 

75. Va.—Stearns v Harman, 80 Va 
48. 


When ejettment lies tijrainst one out 
of possession see infra 25 b (2) 

76. Cal —Trope \ Kerns, 23 P 691 
83 Cal 553 

Conn—Walsh v Feustel, 105 A 696, 
93 Conn 366 

Mich—Stamp v Steele, 176 NW 464, 
209 Mbh >05 

Wis—Steinbeig v Soltzman, 110 N 
AV 198, 130 Wis 119. 

19 C J p 1033 note 74 

77. Pa-—McCullough v Staver, 13 

A 440. 119 Pa 432—Dcitzlet v 

Mishler, 37 Pa 82—Hawn v Nor¬ 
ris. 4 Biiin 77 

19 C J p 1060 note 71 

Equitable ejectment see infia 166- 
171 

Equity jurisdiction in PonnsyBania 
exeicised in common-law foims of 
action see the CJS title Equity 
5. also 21 CJ p 24 note 39 HI] 

78. DC—Frizzell v Murphy, 19 
AppDC 440 

Miss—Owens V Y'ajsoo-Mississippi 
Delta, 21 So 12, 74 Miss 269 

19 CJ p 1033 note 76 

79. Mich—Shaw v Hill. 47 N W 
247, 83 Mich 322, 21 Am S R 607 

80. Mo —Reed v Robertson, 45 Mo. 
580 

N Y —Hall V La France Fire En¬ 
gine Co, 53 N.E. 513, 158 N Y. 
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570, affirming 40 NYS 1143, 8 

App Div 616—Smith \ Gardner, 42 
N Y 356 

19 C .1 p 1033 note 78, p 1059 note 
56 

81. Kv—Higgins V Howard, 61 S. 
W 1016, 22 Ky L 1863 

82. N Y—Finelite v Sinnott, 25 N 
E 1089, 12 .-, KY 683 3 Silv A 
205 affirming 5 NYS 439, 57 N Y 
Super 57 

83. DC—Mejers v Mayhew, 32 
App I) C 205 

84. Ga—Ezzard v Findley Gold 
Min Co , 74 Ga 520, 58 Am R 
415 

85. J*a —Blair v Peck, 1 Pennyp 
247 

86. N Y —(''hiId V Chappell, 9 N Y. 
216—Aiken v Benedict. 39 Barb 
400, sub'^tantlally overiuling Shei- 
ry V Frecking. 11 N A' Super 452 

87. Pa—Zeller v Ame^iican Inter¬ 
national ('’orporation, 114 A 778, 
271 Pa 472 

88. Mich—Kuite v Lagc. 116 NW 
467, 152 Muh. 638, 125 Am S R 421 

19 C J p 1033 note 85 

89. Vt—Patch V Keeler, 27 Vt 252 

19 C J. p 1033 ne)tc 86 

90. N J —Farley v Craig, 16 N J. 
Law 191 

19 C.J. p 1033 note 87. 
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because the land is inaccessible at the time of trial 
or judgment.®^ The action lies only for a corporeal 
hereditament.®^ It may be maintained to recover 
possession of a church or chapel,®^ to recover pos¬ 
session of a house, a room, or a chamber there¬ 
in,®^ or an upper story thereof,®^ held separately 
from the land,®® although, where the right to build 
an upper story is a mere easement, as in case of a 
grant thereof in perpetuity, the grantee cannot re¬ 
cover such story as a part of the land.®*^ Eject¬ 
ment will also lie to recover the possession of 
standing timber;®® or where one encroaches by a 
building on the land of another,®® even though such 
projections are entirely below the surface of the 
soil,^ but on this last point there is authority to the 
contrary.’ Ejectment will lie for the recovery of a 
tunnel under the surface of land;® and it has been 
held that one is liable in ejectment for the projec¬ 
tion of his roof over another’s land,^ or for stretch¬ 
ing a telephone wire across another’s land, although 
not supported by any structure on the premises,® 
but, on the other hand, it has been held that eject¬ 
ment will not he for a projecting cornice,® or for 
an encroachment on land by overhanging eaves or 


gutters.^ Ejectment will lie to recover possession 
of land under water,® although where lands under 
water are granted for specific purposes, such as 
erection of docks, etc., by the state, actual occupa¬ 
tion is required.® It will lie to recover land below 
high watermark,!® provided the riparian owner has 
reclaimed the shore bordering on the tidewater in 
front of him,!! ejectment will not lie to recover 
land below low watermark,!® nor can a lower ri¬ 
parian proprietor maintain ejectment to prevent 
upper proiirietors from abstracting an improper 
amount of water from the stream.!® Ejectment 
may be maintained for the recovery of a fixture,!^ 
a pier,!® or a wharf,!® or for anything attached to 
the soil of which the sheriff can deliver posses¬ 
sion.!"^ 

The general rule is that an action for ejectment 
cannot be maintained for an incorporeal heredita¬ 
ment,!® although an exception to the rule has been 
made with respect to incorporeal hereditaments in 
the nature of tithes,!® or grants of common.®® The 
action will not lie for a cemetery lot allotted to 
parishioners for burial purposes,®! for a ferry fran¬ 
chise,®® or a part or the whole of the roadbed of 


•1. N.Y —^Woodhull V. Rosenthal. 61 
NY 382 

92. N Y.—Newborn v. Peart, 200 N 
YS 890, 121 Misc. 221, rcver.sed 
on other grounds 219 N Y S. 146, 
219 AppDiv 249 

19 C J. p 1034 note 90. 

Sasements, servitudes, etc see infra 
5 13. 

93. N Y —Van Deuzen v F*t Ed¬ 
ward Presb Congr , 4 Abb Dec 465, 
3 Keyes 550, 3 TranstrApp 39— 
Ducas V Johnson. 8 Barb. 244 

19 C J. p 1034 note 91. 

94. Ala.—Sullivan v. Lawler, 133 So. 
911. 913. 222 Ala. 628. citing Cor- 
pus Juris. 

19 C J p 1034 note 92. 

95. N.C —Asheville Div. No. 16 S of 
T. v Aston, 92 NC 678. 

99. Ala—Sullivan v Lawler. 133 So 
911, 913, 222 Ala 628, citing Cor¬ 
pus Juris. 

Mass —Otis v Smith, 9 Pick 293. 
Possessory action 

Building erected on another's prop¬ 
erty was held “immovable” within 
statute as regards right to maintain 
possessory action —Scardino v Mag- 
gio, 131 So. 217. 15 La App 444 

97. Ind—Thorn v Wilson, 11 NE 
230. 110 Ind. 326, 59 Am R 209 

98. Ala.—Irwin v. Shoemaker, 88 So 
129, 206 Ala. 13. 

19 C.J p 1034 note 96. 

99. Cal.—Hennessey v. Robinett, 

286 P. 700, 104 Cal App 693 

19 C.J. p 1034 note 1. 

X. Ga.—Wachsteln v. Christopher, 


67 SE 611, 128 Ga. 231, 119 Am 
SR. 381, 11 LRA,NS. 917. 

2. Wls—Rahn v. Milwaukee Elec¬ 
tric R & Light Co. 79 NW 747, 
103 Wis 467. 

19 C J. p 1034 note 3. 

3. N J.—Condict v. Erie R. Co., 86 
A. 612, 80 N J Eq 519. 

19 C.J. p 1034 note 4. 

4. Vt—Murphy v. Bolger, 15 A 366, 
60 Vt 723. 1 LR.A. 309. 

5. N.Y —Butler v. Frontier Tel Co , 

79 NE 716, 186 N.Y. 486, 116 

Am S K, 663, 11 L R.A ,N S , 920, 

9 Ann.Cas 858, affirming 95 N Y.S. 
684, 109 App.Div. 217. 

& N.Y.—Vrooman v. Jackson, 6 
Hun 326. 

7. Conn —Norwalk Heating & Light¬ 
ing Co v. Vemam, 66 A. 168, 76 
Conn 662, 96 Am S.R 246. 

19 C J p 1035 note 27. 

8- US —Lowndes v Huntington, N 
y, 14 set. 758, 153 U.S. 1, 38 L. 
Ed 615 

19 CJ p 1034 note 8. 

9. NY—Champlain & St L R. Co. 
V. Valentine, 19 Barb 484 

18. Conn—^Nichols v. Lewis, 16 
Conn. 137 

19 C J. p 1034 note 10. 

11. N J.—Stockham v. Browning, 18 
N J Eq 390. 

N Y —People v. Mauran, 5 Den. 389. 

12. Or—Parker v. West Coast 
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Packing Co , 21 P. 822, 17 Or. 610, 
6 LRA 61. 

19 CJ. p 1035 note 29. 

13. N J —Newark v. Chestnut Hill 
Land Co , 75 A. 644, 77 N.J Eq. 23. 

14. N.Y.—Jackson v. May, 16 Johns. 
184 

19 C J p 1034 note 12 

16. N Y —Crooked Lake Nav Co. v. 
Keuka Nav Co., 26 N Y Wkly.Dig. 
145. affirmed 22 N E 1126, 116 N.Y. 
667. 

16. Cal —Coburn v. Eames, 62 Cal. 
385, 28 Am R 634—Frisbie v. Mc- 
Clernin, 38 Cal 568. 

N Y —Chism V. Lamb, 118 N.Y.S. 468, 
63 Misc 209. 

Right to use a wharf see infra 8 13. 

17. N Y.—Carpenter v. Oswego ft 
S R Co . 24 N Y. 656 

18 . NY.—Brooks v. Wheeler, 152 
NB 454, 243 NY 28. 47 A L.R. 
649, modifying 212 N Y.S. 13, 214 
AppDiv. 147. 

Pa —Gormley v. Boyce, 93 Pa Super. 
547. 

19 CJ. p 1036 note 16 

19. Conn—Nichols v. Lewis, 16 
Conn. 137. 

2a Va —Reynolds v. Cook, 8 S.E 
710, 83 Va 817, 5 Am S.R. 317. 

19 C.J. p 1035 note 18. 

21. Pa —Gormley v. Boyce, 93 Pa. 
Super 647. 

Right of interment in burial lots see 
Cemeteries § 31. 

22L N Y.—New York v. Union Perry 
Co. 65 How.Pr. 138. 

19 C.J. p 1035 note 24. 
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a railroad company.^s 

§ 7. Title to Support Action 

Plaintiff cannot recover in ejectment unless he shows 
title or prior possession. 

Plaintiff in ejectment cannot recover even against 
one without title unless he shows title or prior pos¬ 
session in himsclf.24 Matters pertaining to the title 
or possession required are discussed infra §§ 8-23. 

§ 8. - Valid and Legal Title in General 

Piaintiff must show a valid title or facts from which 
the law attributes such title to him; and generally the 
title must be a legal title. 


§ 8 

Plaintiff in ejectment must show a valid title or 
facts or muniments of title from which the law 
attributes such title to him ,25 even against an in¬ 
valid title or one without title plaintiff must show 
title in himself.26 As a general rule, plaintiff must 
also show that his title is a legal title,27 and under 
the rule discussed infra §§ 16, 17, he must show 
that he acquired it before the commencement of the 
action. In sonic jurisdictions, however, as shown 
infra § 20, an equitable title in plaintiff is suffi¬ 
cient to support the action, and, as stated infra § 41, 
equitable defenses may defeat it. Subject to this 
qualification, it is a general rule that a legal title 


33L Pa—^New Castle Northern R 
Co V New Castle & S V. R Co. 
1 PaDist 7C8. 12 Pa.Co 71. 30 
WklyNCas 507. 

a4b Fla—Blitch v Sapp. 194 So. 328, 
142 Fla. 166—Kahn v. Delaware 
Securities Corporation, 153 So 308, 

114 Fla 32—Phillips v. Lowen- 
stein, 107 So 350, 91 Fla 89— 
Bunch v. Hiffh Springs Bank. 89 
So 121, 81 Fla 450. 

25. Ala—Cowart v. Aaron, 123 So 
229, 220 Ala. 36. 

Colo —French v Golston, 100 P 2d 
581. 583. 105 Colo. 578, citing Cor- 
ptui J’arls. 

Fla—Schutt V. Lester, 198 So 219— 
Burns v McDaniel, 140 So 314, 104 
Fla 526—Phillips v. Lowenstein. 
107 So 350, 91 Fla. 89. 

Ga —Dumas v Thomas, 2 S E 2d 
915, 188 Ga 90. 

Ill —Schafer v. Robillard, 17 N E 2d 
963, 370 Ill. 92, transferred, see 13 
NE2d 824, 294 Ill App. 617— 

Plendorleilh v Edwards, 159 N E 
780, 328 111 431 

Ind —Castor v. Jones, 6 N E 823, 107 
Ind. 283 

Kan—Intfen v Hutson, 66 P 2d 576, 
146 Kan. 389—Urschel v. Davis, 
263 P 1074, 126 Kan 169 
Ky—Stanley v Griffith, 7 S W 2d 
517, 225 Ky. 36. 

Md—Green v Pennsylvania R Co, 
118 A 127, 141 Md 128. 

Miss —Acoff V Roman, 159 So 565, 
172 Miss 141 

Okl—McCormick v Stonebrakcr, 270 
P. 1098, 133 Okl. 34—Warner v 
Coleman, 231 P 1063, 107 Okl 292 
Tenn —Wattenbarger v Powers, 10 
Tenn.ApF> 584. 

Va—Craig-Giles Iron Co v. Epling, 

115 S E 534, 135 Va 74 

19 C.J p 1035 note 32, p 1076 note 
61 [a] 

After deed procured by fraud 

(1) In action to recover land 
based on cancellation of fraudulent 
deed and for possession, deed must 
first be canceled—Tomlin v Roberts, 
258 P. 1041, 126 Okl. 165. 

(2) So, grantor cannot maintain 
action against grantee for recovery j 


of realty, although deed was pro¬ 
cured by fraud, unless grantor also 
seeks cancellation of deed, or unless 
deed has been previously canceled — 
Sneed v Yarbrough. 23 P 2d 703, 164 
Okl 253 

JPending partition sale 

Notwithstanding Burns St Annot 
1914 § 1246, as to sale for partition, 
and §§ 1256, 1259, as to appointment 
of commissioner to make the sale 
and ordering him to make a convey- 
an<.e if on report by him the sale is 
approved, the commissioner is not 
vested with the title, so that the 
mere appointment of such a com¬ 
missioner, conveyance not having 
been executed by him, does not pre¬ 
vent the original owners, or one of 
them to whom the other conveys his 
interest, from maintaining action 
against a third person for posses¬ 
sion of the premises—Gowan v 
Greathouse, 134 N E 898, 78 Ind 

App. 98. 

Title giving right to posBeesiou 

In an action for the recovery of 
real property under Comp St.l929 § 
6236, the code substitute for the ac¬ 
tion in ejectment, plaintiff must 
show a title giving him a right of 
pos.session—Allen v Houn, 219 P 
573, 30 Wyo. 186, denying rehearing 
213 P 757. 29 Wyo 413. 

TJne plaintiff 

Where nominal plaintiff in eject¬ 
ment is estopped and precluded from 
further maintaining action, and use 
plaintiff has no title sufficient to 
support recovery, judgment cm ver¬ 
dict for plaintiff will be reversed — 
Watkins v Ernmerson, 102 So 10, 88 
Fla 86. 

Equitable estoppel see infra § 45 

2®, Cal.—^Waechter v. Bullard, 215 
P 696, 61 Cal App 683 
Fla—Schutt v. Lester, 198 So 219 
—Adams v. Orange Realty Sales, 
183 So 621, 134 Fla 175. affirmed 

187 So. 625, 136 Fla 844—Kahn 
V. Delaware Securities Corporation, 
153 So. 308, 114 Fla 32 

Ga.—Dumas v. Thomas, 2 S.E.2d 916, 

188 Ga. 90. 


NY—Gardner v. Town of Claverack, 
22 N Y S 2d 265. affirmed 22 N Y 
S2d 200, 259 AppDiv 1111 

Tenn —Atkinson v Atkinson, 130 S 
W 2d 157, 23 Tenn App 269 

19 CJ p 1036 note 33. p 1075 note 
60 Lb] 

27. US—Island Development Co v 
McG.oorge, CCANJ, 26 F 2d 841, 
certiorari denied McGeorge v. Is¬ 
land Development Co. 49 S Ct 37. 
278 US 642, 73 L Ed 557. and 
mandate denied. CCA, Island De¬ 
velopment (^o V McGeorge. 37 P 2d 
345—Virginia & West Virginia 
Coal Co V Charles, D C Va , 251 P 
83. affirmed 264 F 379. 165 CCA 
599, error allciwcd 256 P 992, 167 
CCA 671, and dismissed 40 S Ct 
345, 252 US 569, 64 L Ed 720 

Ala—Cowart v Aaron, 123 So 229, 
220 Ala 35 

Conn —Waterbury Trust Co v G 
L D Realty Co, 182 A 466. 121 
Conn 50 

Ill —First Nat Bank of Assumption 
V Gordon, 29 N E 2d 246, 374 Ill 
242—Phelps v City of Chicago. 
162 NE 119, 331 111 80 

Miss—Acoff V Roman, 159 So. 655, 
172 Miss 141. 

Mo —F’armers' Bank of Chadwick v. 
Calvin, 292 S W 30, transferred 
see, App .* 256 S W. 1119 

N Y —Newborn v Peart, 200 N Y.S 
890, 121 Misc. 221, reversed on 

other grounds 219 N Y.S 146, 219 
App Div 249 

R I —Mailloux V. Jordan. 146 A. 480. 
50 R I 183. 

SC—Morton v. Tolbert, 98 SE 
199. Ill SC. 442. 

Tenn—Atkinson v. Atkinson. 130 S 
W 2d 157, 23 Tenn App 269—Coop¬ 
er V. Cooper. 124 S W" 2d 264, 22 
Tenn.App 473—Scales v. James, 9 
Tenn App 306. 

Va.—Garden Realty Corporation v. 
Price, 183 S.E 178, 166 Va. 620— 
Davis V. Bostic, 100 SE 463, 126 
Va. 698. 

W.Va—Sands v Holbert, 117 S.E. 
896. 93 WVa 674 

19 C.J. p 1036 note 34. 
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and right to possession will support ejectment.^® 

Plaintiff must have a complete title, 29 although 
a perfect legal paper title is not required in order 
to recover,especially where defendant’s title rests 
only on jx^sscssion A failure to pay the inherit¬ 
ance tax on land docs not prevent the devisees of 
the land from maintaining an action for its recov¬ 
ery.^ 2 

If plaintiffs legal interest is divested there can 
be no recovery.^^ 

§ 9. - Extent of Title 

Plaintiff must have title to all the land of which re¬ 
covery IS sought. 

The title shown must enable the court to identi¬ 
fy the land in controversy,^'* and must embrace all 
the land of v^hich recovery is sought.35 Plaintiff 


can recover only that portion of, or specific inter¬ 
est in, the premises to which his title applies,35 ex¬ 
cept that a tenant in common owning a moiety of 
the fee may recover in ejectment entire possession 
of the tract from one who has no title 37 An ac¬ 
tion of ejectment is not barred by the fact that 
defendant owns an interest in the land, since jilain- 
tiff may be entitled to be let into possession as 
cotenant 38 

§ 10. - Paramount Title 

Plaintiff can ordinarily recover only on the strength 
of his own title and not on the weakness of defendant’s; 
and the legal title must prevail. 

In the absence of estoppel,39 it is a universal rule 
in ejectment that plaintiff can recover only on the 
strength of his own title, and not on the weakness 
of his adversary’s,^® especially where plaintiff does 


28. N J—Szamalowicz v Mellcr, 127 
A 33r>. 101 N.TLaw 36 

NY—St-hitk V AVolf, 202 NTS 
601. (i04 207 AppDiv 652, citing 

Corpus Juris. 

Tcnn—Brrtha v Smith, 110 S W 2d 
474, 4 7b 172 Tenn 180. quoting 
Corpus June. 

19 C J p 1036 note 38. 

Purchaser at foreclosure sale may 
recover against a 1« sset* of moit- 
gagor under a lease subsequent to 
the mortgage—Alien v Chapman. 
47 NE 124. 168 Mass 442 

29. Pa—Zeller v Amcruan Inter¬ 
national Corporation, 114 A 778, 
271 Pa 472. 

19 C J p 1038 note 64 

30. Nfb—Bantrv v WolfT, 68 N W 
494, 49 Nib 374 

19 CJ p 1074 note 51 [b] 

Jhi Teunessee complainant must 
make out a perfect title—Polston v 
Scandlvn, 108 S W 2d 1104, 21 Tenn 
App 252 

In Virginia where neither party 
claims by adverse pos.session, it Js 
necessary for plaintiff to establish 
a good paper title—C'raig-Cibs lion 
Co. V Epling, 115 SE 534, 135 Va 
74. 

31. La—Kernan v Bahan, 13 So 
155, 45 La Ann 799 

38. Mich—Weller v Wheelock. 118 
NW. 609, 155 Mich 698 

33. Ga.—Mitchell v Miller, 189 S E 
523, 183 Ga 703—Sigman v. 

Adams, 106 SE 82, 151 Ga. 88 
19 C J p 1039 note 71 

Oraator could not recover land un¬ 
less deed was nullity where right to 
set aside deed was barred by limita¬ 
tion and petition did not pray for 
cancellation of deed —Palmetto Lum¬ 
ber Co. V Gibbs, 80 S.W 2d 742, 124 
Tex. 616, 102 A L.R. 474, affirming. 
Civ.App., 52 S W 2d 120, and motions 


overruled 82 S W 2d 376, 124 Tex 
615. 102 ALB 482 

Mortgagor and those claiming un¬ 
der him, (1) in older to rceovci (In* 
piopertv, must show that no title 
passed under the mortgage, or that 
if it did. it wa.s thereafter di\<‘^lod 
out of the mortgagee or his prnus 
—Crabtree v Price, 102 So 605. 212 
Ala 387 

(2) P^jectment by mortgagoi or 
mortgagee generally see the CIS 
title Mortg.ages § 306. aKo 41 (''J p 
616 note 4 6--p 620 note 30 

34. ITS—Pi entice v Northern Pac 
R Co. Minn. 14 S Ct 997, 154 U 
S 163, 38 LPld 947 

19 C,r p 1038 note 67 

35. NY—Biady v. Ilennion, 21 N 
Y Super 528 

19 CJ p 1038 note 68 

36. NC—Foster v. Hackett. 17 S 
E 426, 112 NC 546. 

19 CJ p 1038 note 69 

37. US—McNary v. Guaranty Trust 
Co, DC Ohio. 6 P’Supp 616, 624, 
citing Corpus Juris. 

19 CJ p 1038 note 70 

38. NC—Vanderbilt v. Brown, 39 
S K 36, 128 N.C 498. 

39. Ala—Reynolds v. Trawick, 78 
So. 827, 201 Ala 149 

40. U S —Southern Holdings & Se¬ 
curities Corporation v Kentucky 
River Coal Corporation, CCA Ky , 
112 F 2d 1008, affirming, DC, 
Southern Holding & Securities Cor¬ 
poration v. Kentucky River Coal 
Corporation, 21 F* Supp 757—Forno 
v Coyle, C C A.Alaska, 75 F 2d 
692—C Ayres Mercantile Co v 
Union Pac R. Co.. CCA Colo. 16 
F 2d 395—Arnold v. Ardmore 
Chamber of Commerce Industrial 
Corporation, CCA Okl, 4 F* 2d 838 
—Trustees of Internal Improve¬ 
ment Fund of Florida, for Use and 
Benefit of U. S . v. Stark, D.C.F’la, 
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25 F Supp 730—Thomas v Liikens. 
WVa. 259 F 543, 170 CCA 505 
—McGrevv V T{>rc]. Mo 25“> P" 759 
168 CCA 196 rt hearing denied 257 
P' 66 168 CCA 27S - P'ron'^oe \ 

Buslinell, 251 F 850 JG1 (M'A 66 

Al.i—JUincIv V El hols, 195 So 439 
239 Ala 421- Stewart v Cornell. 
180 So 307, 235 Ala 636—Crutth- 
fii Id V Vogel, 171 So 889, 233 Ala 
.30t)—Stephens v St ink 168 So 
873 232 Ala 48,3—Bvons v Tajlor, 
Ibb So 13 2J1 Ala 600—Siaboaid 
Air Line R\ (^o v Mip'f\, 128 
So 239 221 Ain 29(>—Doi ex dejii 

Slaughli r v Roc e\ dem W M 
Carney Mill Co, 127 So 671 221 

Al.i 131— Clow v Smith. 92 So 
90,3 207 \la 311—Gerald v H.iyis, 
87 So 351 205 Ala 10.3- Monf, e \ 

Hagan 79 So 189, 201 A.la 627 

Ariz—Genardini v Kline, 171 T’ 
882 19 Anz 558 

Ark—Havnes v Clark, 121 S \V 2d 
69, 196 Ark 1127—Itobinson \ 

Cravens. 4 S W 2d 533, 17b Ark 

682—France v. Butcher, 264 S AV 
931. 165 Ark ;H2—Robi rt v 

Brown. 247 SW 1058 157 Aik 

230—Spurlock v Gaikens, 235 SW 
17, 146 Ark 50—Bunch v Johnson, 
211 SAV 551, 138 Ark 396—Wal¬ 
lace v Hill. 205 SAV 699, 135 Ark. 
.353 

Cal —Vowinckel v. N Clark & Sons, 
18 P2d 58, 217 Cal 258—De Wilt 
v. Sides, 254 P 668. 81 Cal App 
643—Central Sav Bank of Oakland 
V. Lake. 217 P 563. 62 Cal App 688 
—Redemeyer v. Cunningham, 215 
P. 83. 86, 61 Cal App 423 

Colo—French v Golston, 100 P 2d 
581. 583, 105 Colo 578, citing Cor¬ 
pus JtiriB —Cowen v Driscoll 
Const. Co, 47 P 2d 390, 97 Colo 
74 —Bokel v Zitnik. 27 P 2d 753. 93 
Colo 565—Horn v Hurwitz, 241 
P. 727, 78 Colo 343 

Conn—Hurlburt v Bussemey, 125 
A. 273. 101 Conn. 406. 
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Fla —Schutt V Lester, 198 So 219 
—Blilch V Sapp, 194 So 328, 142 
Fla 166—Adams v Orange Realty 
Sales, 183 So 621, 134 Fla 175, 
affirmed 187 So 625, 136 Fla 844 
—Mcihoney v t^ooke, 157 So 200, 
117 Fla 91—McDaniel v Burns, 
156 So 607, 116 Fla 566—Oitv of 
Pensacola v Kersey, 155 So 730, 
116 Fla 19b—Kahn v Delaware Se¬ 
curities Coiporalion, 153 So 308, 
114 Fla 32—Burns v Me Daniel, 
140 So 314, 104 Fla 526—Williams 
V Outhrie, 137 So 682, 102 Fla 
104 7—Johnson v Reynolds. 121 So 
793. 97 Fla 591—Foreman v Ab¬ 
bott. 116 So 1. 95 Fla 370—Phil¬ 
lips V I^owt nstein, 107 So S-iO, 91 
Fla 89—Bunch v High Springs 
Bink. 89 So 121, 81 Fla 4 50— 

(Mark v Cochran, 85 So 250, 79 
Fla 788 

Ga—Crump v McKntire. 10 S K 2d 
ISb 190 Oa 684—Dumas \ Thom- 
a‘>. 2 S E 2d 91.5. 188 C.a 90—Me- 
('na \ (borgia P«»\vti Co. 1 SE 
2cl 664, 187 (.a 70S—Goimlev v 

Brazil. 187 SE 62. 182 Ga 88.5— 
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Ld.ilio ()b9 

111—Fiisf Nat Bank of Assumption 
\ (.ordori, 29 N E 2d 246. .571 Ill 
242—Copple V Stott 2.5 N E 2d 
700 572 Ill i07—Schafer \ Itob- 

llbiid, 17 N E 2d 963, 370 111 92, 
1 1 . ins ft Tit d. see 13 N E 2d 824 294 

111 \pp 617—-Biaun v Mal(i\ 15 
N E 2d 685 369 111 218—Zwitk v 

C*l.'i\tnis, 162 NE 869 131 111 

240—Hooper \ Goldstein, 168 N 
E 1 .136 111 125, ceitiorari denied 

50 S(M 239, 381 US 724. 71 L Ed 
1111- llt)oper V Finla\, 162 NE 
202 3.31 Ill 1 52—Davidson \ Din- 

gddine. 129 NE 79, 295 HI 367 
Allott V Wilmington Light & 
Power Co. 12.1 NE 731, 2S8 Ill 
541 

Ind—Willard v Bringolf, 5 N E 2d 
315, 10.1 Ind Api> 16—Sabinske v. 
Pnlttison. 196 NE 539, 100 Ind 
App 057 

low.i—School I>istriot Township of 
Richl.and in Sac County v Han¬ 
son, 173 NW 873, 186 Iowa 1114 

Kan—Intfen v Hutson, 65 P 2d 576. 
145 Kan 389—Ursehcl v Davis. 
2C3 P 1074, 125 Kan 169 

K> —Wilburn v North Jellico Coal 
Co, 115 S W 2d 288. 272 Ky 749 
—Stephenson Lumber Co v 
Hurst. 8.1 SW2d 48. 259 Ky 747 
—Crawford v Crawford, 22 S W 
2d 93. 231 Kv 675—Clark v Fer- 
gerson, 20 S W 2d 1013, 231 Ky 

36—Batten v Campbell, 3 S W.2d 


760, 223 Ky 363—McGill v 

Thrasher, 299 S W 955. 221 K> 
789—Ogle V Cole's Ex’rs. 299 S 
W 566. 221 Kv 726—White v 

Philpot, 299 SW 173. 221 Ky 529 
—Noe V Russell 281 SW 1033. 
213 Ky 746—Collins v Zella Min¬ 
ing Co. 250 SW 96. 198 Ky 770 
—Baker v Campbell. 248 S \V' 
1028. 198 Ky 424—Adams v Ad¬ 
ams, 238 SW 386. 194 K> 202— 
Bowling v Hacker. 238 S W 369, 
194 Ky 112—Blythe v Warner 
226 SW 669 190 Ky 104—Ilunn 

v Stilfney, 224 SW 849, 189 Kv 
255—Cold well v Davidson, 219 S 
AV 445. 1.87 Kv 490—Turner v 

Liebtl. 215 SW 70. 185 Ky 313 
—Russtll v McIntosh, 201 S W. 
33. 179 Tv\ 677 

Mo—Bradstrtet v Winter, 109 A 
482. 119 M< 30 

Mich —Briggs V Prevost, 292 N W 
527. 29.1 Mith 677—Btmninghau- 

sen v Rom.i, 289 NW 921. 291 

Mith 603--Gustin v Zicm, 286 
NW 219, 2.89 Mith 219 Ridglov 

V Rom.a. 276 N W 872. 282 Mith 
682—Biuun v Cook. 273 N \V' 77 4 
280 Mich 484—Brown \ E_kt‘l, 
244 NW 160, 259 Mich 551 

Miss — \t off V Roman 159 So 555, 
172 Miss 111 

Mo—I^angford v Wtdton, 48 SW 
2d 860—Brown v Simpson, 201 S 
W 898 

Mont—I'rosper \ Smith 215 P 649, 
67 Mont 308--Woi tman \ Ijum 
I’ark Amusement (’’o, 201 P 570 
61 Mtint 89 

NJ—Winfield v S.aunder.s, 147 A 
537, 105 N J Law' 580 affirming 142 
A 907 6 N J Mist 833--Nug<‘nt v 

LindsUv. 116 A 790. 97 NJ Law 
268—Hovt V Ituckenmver 114 A 
.HI 96 NJLaw 245—Mackic v 
City of Bavonne, 162 A 252, 10 N 
.TMisc 1055 

NY—Beers v Hotchkiss. 175 NE 
506, 256 NY 41 reversing 24 5 

NYS 478, 2i0 App Div 447. af¬ 
firming 238 NYS 463, 135 Mist 
796—Allen v Trustees of Gieat 
Netk Free Church, 269 NYS 341. 
240 App Djv 206, affirmed 193 N 
E 324, ?65 NY 570—Schick v 

Wolf. 202 NYS 601, 207 Api) Div 
652—People v Hazen, 230 NYS 
585, 132 Mist 639—IVtiplc v 

Durey. 214 NYS 418, 126 Mist 
642—Gardner \ Town ol Clavtr- 
ack, 22 N Y S 2d 265, affirmed 22 
N Y S 2d 200. 359 App Div 1111 

N C —Keen v Parker, 8 S E 2d 209 , 
217 NC 378—Carson v Jenkins. 
174 SE 271, 206 NC 47.5—Shelly 

V Grainger, 168 SE 736. 204 N 

C 488—Hayes v Ct»tton, 160 S. 
B 453. 201 NC 369—Virginia- 

Carolina Power Co v Taylor, 139 
S E 381, 194 N C 231—Carslar- 

phen v Carstarphen, 1J7 S E 658, 
193 N C 541—Savage Bros Tim¬ 
ber Co v Cozad. 133 SE 173, 192 
NC 40—Woodard v Harrell, 132 
S.E 12, 191 N C 194—Singleton 
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V Roebuck, 100 S E 313, 178 NC. 
201—Pope V. Pope, 96 S E 1034. 
176 NC 283 

Okl—Boepple v Eslill, 50 P 2d 182, 
174 Olil 106—H.iymes v McDer¬ 
mott. 256 P 908. 125 Okl 147— 
Harley v Paschal 1, 243 P 167, 115 
Okl 294—Simmons v Jacobs, 241 
P 768 113 Okl 278—Wickizer v 

Warner, 228 P 781 10J Okl 214— 

Langford v Phillips, 227 P 413, 
100 Okl 63—Adams v Mt Kinney’s 
Heirs, 224 P. 692. 98 Okl 144— 

Huston V City of Miami, 224 P 
316, 98 Okl 15—Page v Atkins. 

208 P 807, 86 Okl 290—Ramsey 

V Kennedy. 206 P 209, 86 Okl 30 
—.Sl.irr V Thompson, 195 I’ 758 
80 Okl 223—Lvnch v Calkins, 182 
I» 225, 7.5 (Jkl 137 

Or—P.obcll v Wagenaar. 210 P 711. 
106 Or 212 

Pa—Rt>berts v W^ashington Trust 
Co. 170 A 291 313 Pa 584, t er- 

tiorari dtnitd 54 S Ct 778. 292 U 
S 608, 78 L Ed 1469, and rehear¬ 
ing denied 51 S Ct 857. 292 US 
613 78 l.Etl 1172—T'aiksv Penn- 
svlv.ania R Ct) 152 A 682 301 

P.i 47.5—Sinllli V Miller, 1 17 A 
251, 289 Pa 181—Artz \ Meisler. 
123 A 501 278 Pa 581—Pobiristin 

v iMoree, 12 1 A 321, 27S I'l 172 
—Armstrtaig (’'t»unl> v Mt JOlheny. 
116 A 812, 27 5 P.i 208—Zillcr v 
American Int'i n.ition.al Ctirpora- 
lion, 114 A 778, 271 Pa 472— 

Joints V Brtam, 106 A 722, 263 
r*a 3t>.5—Faux v Cookt, 163 A 
38 1, 107 Pa Supt r 88 
RT—D.3V1S \ Guard, 196 A 254, 
59 Rl 471, opinion supplemented 
196 A 795. 60 R I 58 
SC—Ellenbuig \ MtWhoTler. 7 S 
E 2d 68. 192 SC 4 J 8 —Fi ederick 

V CMiapman, 142 SE 217, 144 SC 
137 

Tenn—Keel v Sutton, 219 SW 351, 
142 Tenn 311—Atkinson v Atkin- 
stin 110 S W 2d 157, 2 5 M\ nn App 
269—Dtmarcus v ('ampbcll. 65 S 
AV 2d 876 17 Tenn Ai>p 56—Fingar 

V B(*ard 12 Tenn App 604—King 
v Ritbardson. 7 Tenn App 535— 
Th.arpe \ McAuley, 3 Tenn App 
18 

Tex—Davis v Border Mortg Co, 
Civ App ,281 S W 642 
A^t —lloaly V I’arkhursl, 118 A. 586, 
96 AM 180 

Va—Garden Realty Corporation v. 
Price, 183 SE 178, 165 Va 520— 
Cottrell V Reams, 115 S E 317, 
151 Va 773—AVhite v Lee. 132 S. 
E 307, 144 Va 523—Gutshall v 
Hamilton, 114 SE 595. 134 Va 

416—Davis V Bo.stic, 100 SE 463, 
125 Va 698—Scott \ Doughty, 97 
S E 802, 124 Va 358 
Wash —Harper v llolston, 205 P 
1062, 119 Wash 436 
W Va—Conner v Jarrett, 200 SE 
39. 120 W Va 633 

Wis—Chicago Club of Lake Geneva 
V. Ryan. 234 N W 488, 203 Wis 
272—Blatchford v. Voss, 219 NW. 
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not rely on possession.^i Even in cases where the 
rule is not thus broadly stated, the principles un¬ 
derlying It have been always upheld ;^2 l-jie 

rule does not apply as to infirmities existing in the 
title'of the common source nor docs it apply 
where plaintifif’s title is documentary and accompa¬ 
nied by possession, and defendant is a mere tres¬ 
passer, since plaintiff is then entitled to recover on 
prior peaceable possession alone.^^ However, 
where plaintiff fails to show prima facie title in 
himself, he cannot urge that his adversary is a 
trespasser and insist that he cannot set up an out¬ 
standing title nor can a plaintiff in ejectment 
recover against an outstanding title, although de¬ 
fendant IS unable to connect himself with that ti¬ 
tle.^® The presumption of an outstanding title may 
be rebutted by plaintiff.^7 xhe rule is further qual¬ 
ified to the extent that good title actively asserted 
may become fixed in plaintiff by statutory bar of 
defendant's claim and it has been held that the 


rule has no application to a case where defendant 
making no claim of title objects that plaintiff has 
not proved a perfect title against those who might 
claim adversely.^® In ejectment the legal title must 
prevail,when no equitable defense is available 
and, subject to the rules stated infra § 18 a with 
respect to prior possession, if neither party has any 
legal title plaintiff cannot recover.®^ Where the 
pretensions of each party are about equal in law 
and equity, the party in possession will not be dis- 
turbed.®^ 

§ 11. -Title in Third Person 

Plaintiff need not prove title as against the whole 
world but a showing of good title as against defendant 
is sufficient. Generally, however, he cannot recover on 
a showing of title in a third person. 

Plaintiff in ejectment is not required to prove 
title as against the whole world.54 It is sufficient if 
he shows good title as against defendant,^^ even 


100 197 Wis 461. modified on 

other grounds 222 N W. 804, 197 
WiB 461 

W>o—Campbell v. Wyoming Devel¬ 
opment Co, 100 P 2d 124. 140, 55 
Wyo 347, citing Corpus Juris, and 
rehearing denied 102 P.2d 745, 55 
Wyo 347 

19 C J p 1039 note 73. 

Mining claims see the C J S. title 
Mines and Minerals § 139, also 19 
CJ p 1041 note 86 and 40 C J p 
924 note 74 et seq 

40.. Ga —Graham v Kastman, 75 
Ga 889. 

Vt—Tryon v Tryon, 16 Vt 313. • 

42. U S — IT. S V Pennsylvania & 
Lake Erie Dock Co, CCA Ohio, 
272 F 839 

Ala—Crabtree v Price, 102 So 605, 
212 Ala 387. 

NY.—Trustees of Sustentallon 
Fund of Reformed Episcopal 
Church V Hoosac School, 183 N 
y S 585, 192 App Div 742 
Tenn—Hilton v Anderson. 261 SW 
984, 149 Tenn 622—Harrison v 

Beaty. App, 1.37 S W 2d 946—Wat- 
tenbarger v Pow< rs, 10 Tenn App 
584. 

19 C J. p 1010 note 75 

Title of grantor 

Plaintiffs, claiming only such ti¬ 
tle as grantor had. must recover 
possession of land, if at all, on 
strength of such title 
Ark—Williams v KeUhum, 13 S W 
2d 605. 178 Ark. 1141 
Ga.—Edwards v. Hunt, 136 SE 409, 
163 Ga. 439. 

43. Mo—Feller v. Lee, 124 SW 
1129 225 Mo 319 

“If both parties claim title under 
a common source, it was not incum¬ 
bent upon plaintiffs tc> 

win upon the strength of their own 


title, regardless of the weakness 
of the title of the defendants “—Ma> 
V Chesapeake & O Ry Co. 212 S 
W 131, 1.34, 184 K> 493 
Title from common source generally 
see infra S 23 

44. Miss —Stewart v Kennedy & 
Co. 80 So 106, 118 Miss 766 

19 C J p 1040 note 80 
Prior po.ssession to support action 
see infra § 18 

45w Ill —De Land v. Dixon Power 
& Lighting Co, 80 NE 125, 225 
Ill 212 

19 C J p 1041 note 81. 

46. Ill —Stuart v. Dutton, 39 Ill 
91 

Defendant setting up outstanding ti¬ 
tle see infra §§ 38-40 

47. U S —Mowry v. Cummings, C 
C Ill. 34 F 713. 

Equitable title see infra § 20 

45. NC—Rumbough v Sackett, .54 
SE 421. 141 NC 49.5—Campbell 
V Everhart, 52 S E. 201, 139 N C 
503. 

SC—Harrelson v. Sarvis, 17 SE 
368, 39 S C 14 

Title by adverse possession see in¬ 
fra § 18 a 

49. NY—Brooks v Wheeler, 152 

NE 451 24.3 N.Y 28, 47 ALR 

549. modifying 212 N Y S. 13, 214 
App Div 147 

19 C J p 1041 note 85. 

50. Ala—Thomas v. Little, 96 So 
896, 209 Ala. 590—Coker v Hugh¬ 
es 87 So 321, 206 Ala 344 

111—Metzger v Horn, 143 NE 408, 
312 Ill 173 

Fa—Fust Nat Bank v. Batch. 98 
Pa Super 494 
19 CJ p 1041 note 87. 

Priority and supeiiority of instru- 

858 


ment or title deraigncd see Infra 
§ 19 b (1). 

51. ITS—Marshall v Ladd, 131 U 
S appendix Ixxxix, 19 Ed 153 

loua—Goepinger v Kingland, 17 N 
W 181, 62 Iowa 76 

Equitable defenses see infra fi§ 41- 

46. 

52. Conn —Starr v Leavitt, 2 Conn 
243, 7 Am D 268 

10 CJ p 1041 note 89. 

Equitable ejectment see infra §§ 
166-171 

Equitable title, rule, and exceptions 
see infra § 20 

53. La—Hooter v. Tippett, 5 Mart 
N S 100 

Tenn —Murfree v Carmack, 4 Yerg 
270, 26 Am D. 232 

54. Neb—Lantry v. Wolff, 68 N W 
494. 49 Neb 374 

19 C.J p 1041 note 92. 

55. Kan —Hrschel v. Davis, 263 P 
1074. 125 Kan 169 

Mo —Flournoy v Sprague, 214 S W. 
183 

Pa—Incorporated Trustees of Sal¬ 
vation Army in Pennsylvania v. 
Lawson, 143 A 113, 293 Pa 469 
19 C J p 1041 note 92 
Claimaat under mortgage 

That plaintiff knew deed he 
claimed under was mortgage did not 
defeat right to recover possession 
from holder under void tax deed — 
Urschel v Davis, 263 P. 1074, 125 
Kan 169 

Clouding plaiutilf’e title 

Defendant must recover on the 
strength of his own title, and he will 
not be allowed to cloud the title 
claimed by his adversary, where no 
benefit could possibly accrue to him¬ 
self by such action —McMaster v. 
Goss, 212 P. 304, 88 Okl. 116. 
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though another person might recover it from him 
but generally, recovery cannot be had on a show¬ 
ing of title in a third person, against one in posses¬ 
sion, although a demise may be laid in the name 
of a third party when plaintiff clearly has a bona 
fide claim to the premises.^® However, a person 
without title cannot maintain ejectment for the use 
of another who has the title if he sues in the 
name of or for the use of another, or the proof 
shows the leg^il title to be in the other, he must 
connect himself with the title of such other, or he 
cannot recover A party may prove title in his 
wife to show himself entitled to possession The 
right of plaintiff in common-law ejectment to re¬ 
cover on showing legal title in a third person in 
whom a demise is laid is not defeated by proof that 
defendant was in the adverse possession at the time 
the third party conveyed to plaintiff. ^2 

§ 12. - Leasehold Interest 

Ejectment lies for the recovery of a term, but the 
authorities are divided as to whether a tenant at will 
may maintain the action. 

Ejectment lies for the recovery of a term,®^ but 
a lessee cannot recover an uncxpired term from a 
grantee of his lessor where an assignee of a sub¬ 
lessee has surrendered the premises to defendant.®^ 


The action may be maintained on a lease passing a 
legal interest and conferring the right of posses¬ 
sion,®^ and under some statutes it may be main¬ 
tained by the lessee before he has entered into pos¬ 
session,®® although the contrary is the rule at com¬ 
mon law.®*^ The lessee may recover a part of the 
premises.®® 

It has been held that a tenant at will may main¬ 
tain ejectment,®® but there is authority holding that 
such tenants are not entitled to maintain a posses¬ 
sory action.*^® 

§ 13. - Easement, Servitude, License, or 

Privilege 

While ejectment will not ordinarily lie for a simple 
right of way or other easement, the remedy will lie for 
the recovery of land purchased or condemned for a rail¬ 
road right of way. 

Ejectment, as shown supra § 6, docs not he for 
an incorporeal hereditament, and it follows that, as 
a general rule, ejectment will not he for a right of 
way*^^ or other casement, *^2 ^s, for example, a res¬ 
ervation to the inhabitants of a town of the priv¬ 
ilege of taking seaweed from the shores of the 
common lands of the town,"^® or an easement to the 
use of an alley,or to the use of a wharf in com¬ 
mon with others,^® as against the owner of the fee 


irnrecorded deed from a planter i 
out of posst sHion to the real plain¬ 
tiff does not defeat ejectment 
broupht in the name of such pran- 
tor—M( Rao v. Preston, 44 So *>46. 
54 Kla 190 

56. Mass —Jackson v. Boston, & W 
R Co. j Cush 575 

19 C .1 p 1041 note 93 

57. Fla—Adams v Orange Realty 
Sales, iS.i So 621, 623, 134 Fla. 
175, citing Corpus Juris, and af¬ 
firmed 187 So 625, 136 Fla 844— 
Hogans v Carruth, 19 Fla 84 

Tenn—Delk v Williams, 10 Tenn 
App 246 

19 CJ p 1041 note 94. 

"While plaintiff in ejectment may 
ordinarily rt'oover upon his prior 
possession, he cannot do so where 
he goes further and shows affirma¬ 
tively that the title and right of 
possession is m another ’’—Toms v 
Quitman County, 188 S E 537, 183 
Ga. 391 

58. Ga—Couch v. Turner, 17 Ga 
489 

59l Ga.—Brooking v. Dearmond, 27 
Ga. 58 

60. Ala—Doe v Hammond, 40 So 
343, 146 Ala 687 

Ill.—Ballance v. Flood, 52 Ill. 49 
19 CJ. p 1041 note 97 

61. Mo.—Bledsoe v. Simms, 53 Mo 
305. 


62. Ala—Doe v. Moog, 43 So. 710, 
150 Ala 460 

Conveyance of land held adversely 
see Champerty and Maintenance 
§§ 30-35 

63. Ariz—Brown v. Armenta, 188 
P 260, 21 Ariz 334 

N.J—Kirschler v Albanesius, 178 
A. 568. 13 NJMi&c. 366 
19 C J p 1041 note 2 

Xu Louisiana, in view of Code 
Pract art 48, Rev Civ Code art 2692, 
and Rev St § 2155, as amended by 
Aet 49 of 1918, tenant was without 
authority to institute summary 
ejectment proceedings against per¬ 
son holding adverse possession of 
property leased, there being no con¬ 
tract of lease between the two — 
Ltightsey v. Welch, 105 So 51, 158 
La. 1024. 

64L Mass —Austin v. Kimball, 45 
N.E 627, 167 Mass 300 

65. Wash —Blanc's Cafe v. Corey, 
188 P 759. 110 Wash 242. 

19 C J p 1042 note 4 
Agaiust guest of lessee 

Where a lessee of an apartment 
permitted one to use his furniture 
and occupy the premises as his 
guest on condition that he would 
vacate on request, which he refused 
to do, remedy was in ejectment — 
Rosenzweig v. Portnoy, 191 N.Y.S, 
900, 117 Misc. 136. 
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06. Wash —Blanc's Cafe v Corey, 
188 P 759, 110 Wash 242 

67. Pa—Dime Bank & Trust Co v. 
Walsh. 34 Luz Leg Reg 53 

Wash —Blanc’s Caff* v Corey, 188 
P 759, 110 Wash 242 

68. N J —Muzzy v Allen, 25 N J. 
Law 471 

Partial recovery generally see infra 
§ 117 

69. Ind—Bunt in v. Duchane, 1 
Blcukf 26 

Pa—Joyce v Lynch, 2 A 494, 1 Pa 
Cas 275 

TO. La—Sallabah v. Marsh, 34 La 
Ann 10.53 

N C —Richardson v. Thornton, 52 N 
C 458 

19 C J p 1042 note 7. 

71. NY—Brooks v Wheeler, 152 
NE 454. 243 NY 28. 47 ALR 
54‘). modifying 212 N Y S 13, 214 
App Div 147 

19 C J. p 1042 note 10 

72. Hawaii —Kaiu v. Tasaka, 83 
Hawaii 484 

19 C J p 1042 note 11. 

73. N Y.—Southampton v Betts. 67 
NE 762, 163 NY 454. affirming 
47 NYS. 697, 21 App Div. 435 

74. Mich —Taylor v. Gladwin, 40 
Mich. 232. 

75. N.Y.—Child v. Chappell. 9 N Y. 
246. 
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rightfully in possession.76 So, as a general rule, 
ejectment will not lie to be let into the use or occu¬ 
pation of a servitude,77 or for a mere license or 
right of use, or priYilege,76 except perhaps where 
there is evidence of prior possession So, where 
the sole and exclusive use and enjoyment of an al¬ 
leyway constitutes the interest reserved and it is 
not a mere easement or right to pass or repass o\er 
the strip of land, ejectment lies at the instance of a 
subsequent grantee 

Right of 7i'(/y of railroad. Notwithstanding the 
general rule stated in the preceding paragraph, 
ejectment will he for the rccover> of land pur¬ 
chased bv a railroad company for a right of way,^^ 
or claimed and condemned as a roadbed and right 
of way of a railroad,^- and the fact that defend¬ 
ant’s possession does not interfere with the opera¬ 
tion of the road is no defense to an action of eject¬ 
ment The rule that ejectment will he for the 
recovery of a railroad right of way is not applica¬ 
ble to a street railroad’s right of way under its 
franchise,and wdicre a street railway’s use of a 
street under its franchise is interfered with by an¬ 
other railroad company, ejectment is not the prop¬ 
er remedy.*^ 

§ 14. - Fee Subject to Easement 

Although the action will not lie in all cases, the owner 
of the fee of land subject to a private or public easement 
may under certain circumstances recover the land, and 


it has been held that a municipal or similar corporation 
may recover possession of land dedicated to the public use 
regardless of whether it owns the fee. 

While it has been held that ejectment does not 
he as against a mere user of an asserted easement,*® 
ejectment may be maintained where defendant 
claims a permanent easement interfering with plain¬ 
tiff’s possession, *7 or continuing unlawfully to 
use the land of plaintiff, and plaintiff seeks only to 
recover possession of the land, not the easement 
over It.** Thus, the owner of a fee subject to a 
private casement may recover possession subject to 
the easement, against the dominant tenant.*® It 
seems, however, that the actum will not he to re¬ 
cover land subject to an easement or servitude in 
favor of defendant where the easement w^ould be 
disturbed by the actual taking of possession by 
plaintiff,and ejectment w'lll not he where defend¬ 
ant claims and eiijovs only an easement to flow the 
land, plaintiff having unehsputed control over the 
premises subject to this easement.®^ 

Public easement The general rule is that the 
owner of the fee of land subject to a pubbe ease¬ 
ment may under certain circumstances recover the 
land subject to the public ease*incnt,®2 although this 
rule has been criticised and denied ®* Thus, be 
may maintain ejectment against an intruder who 
takes possession of and uses the land for other pur¬ 
poses,®^ or who claims exclusive jKissession there- 


Oi —Parker v. Wtsl C'oa«.t Packing- 
Co. 21 P. 822, 17 Or r»10, 5 U A 
61 

76. Hawaii—Kaiu v Tasaka, 3*? 
Haw.Ill 484 

Tex—Cornick v Arthur, 73 SW 
410, 31 Tex Ci\ App 579 

77. Ala—Tenne^sfo, & C R Co 
V. Hast Al.'ihama R C^o, 75 Ala 
.53 6, 51 Am It 4 75 

78. US—Richardson v Louisville 
& N H Co. IS set 2(.X, 169 U 

5 128, 42 LKd 687. aftiiming 20 
So 815, 38 Fla ‘Mi 

Pa—Hlack V Htpl.urne, 2 Yeates 
331 

39 CJ p 3 042 nott 3 8 
Mineral rights the C J S title 

Mines and Mineral*- § 139, also 

19 CJ p 1042 note 20-p 3 012 note 
25. 40 CJ p 924 note 71-p 930 
note 2. 

79. US—Richardson v Louisville 

6 H R Co. 18 set 268. 1(,9 V 
S 128. 42 LBd 687, atfirnung 20 
So 815, 38 Fla 90 

19 CJ p 1042 note 3 9 

80. N Y — Remson v Hyams, 71 N 
YS 1002, 35 Misc. 345, affirmed 
78 NYS. 1134, 76 App Hiv. 611. 


81. Alaska—Alaska Pent R Co v 
Dooley, 4 Alaska 184 

19 e:; J p 104.t note 30 

82. Ala—Central of Georgia K> 

(^o Faulkner, 114 So 686 217 

Ala 82—Birmingliam Sawmill eX> 

V Southern Rv Co, 97 So 78, 210 
Ala 126—Seaboard Air Line 3v> 

V Ranks, 92 So 117, 207 Ala 194 
39 CJ p 1043 note 31 

Rights of owmer of land taken in 
condemnation proceedings gener¬ 
ally see the CJS title Eminonl 
Domain § 397, also 20 C J p 115(i 
note 51 et seq 

83. Kan —Kansas & C. P It Co v 
Burns, 79 P 338, 70 Kan 627 

19 CJ p 1043 note 32 

84. Cal—Frisno St H Po v 

Southern I*ac. It Co, 67 P 773. 
135 Cal 202 

19 CJ p 1043 note 33. 

85. Cal —Fresno St R Co v 

Southern Pac R Co, supra 

86 . Md — Homewood Realty Corpo¬ 
ration V Safe Deposit & Trust Co 
of Baltimore, 154 A. 58, 160 Md 
457. 78 ALR 8 

87. Mich—Haw'klns v. Dillman, 266 
NW 492. 268 Mich 483 

Minn—Reynolds v. Munch. 110 N 
W 368, 100 Minn. 114. 

19 CJ p 1043 note 27. 
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88. Cal —Mahon v. San Rafael 
Tump Road Co, 49 Cal 269 

Wis —Le Blond v I*e'>.htigo. 123 N 
VV 157, 140 Wjs 604, 25 LRA, 
NS, 511 

19 CJ p 1043 note 28 

89. Haw'.iii—Medeiros v. Kolo.i 
Sugar Co, 29 Hawaii 43 

Md—Nfeld v. Dixon, 114 A 489, 15G 
Md 4 69 

19 C J p 1043 note 34. 

OO. US—Cincinnati v White, Ohio 
6 T*et 44 2. 8 L Ed 452 

19 C J p 1014 note 35. 

91. NY—Wilklow V. Lane, 37 
Barb 244 

92. Ill.—Dn kman v. Madison Coun¬ 
ty Light Power Co, 136 NE 
790. 795, J04 111. 470, citing Cor¬ 
pus Juris. 

NJ—iteach It* alty Co v City of 
Wildwood, 144 A 720 . l()5 NJ 

Law 317. 64 A L it 301 

19 CJ p 1044 notes 37, 38. 

93. U S —Cine innali v White, Ohio, 

6 Pet 431 8 LEd 452. 

19 CJ p 1044 note 39. 

94. Ill—Dickman v Madison Coun¬ 
ty Light & Power Co, 136 N E. 
790, 795. 304 Ill. 470, citing Cor¬ 
pus Juris. 

19 C J. p 1044 note 40. 



28 C.J.S. 


EJECTMENT 


of,®^ or against a permanent encumbrancer who oc¬ 
cupies the land for a purpose repugnant to, and in¬ 
consistent with, the use for which it was dedicat¬ 
ed So, It has been held that the owner of the 
fee in a highway to the center thereof can maintain 
ejectment to oust a telephone company which has 
erected its poles therein.'*'^ The owner, however, 
cannot recover the road^^^ or the right of way over 
the land.^^ The owners of the soil may bring an 
action against a railroad company to rccovei the 
land, subject to the public easement, where such 
com])any has used a street without additional com¬ 
pensation to, or license by, the owners,^ or where 
the railroad cr)rporation has appropriated the high¬ 
way to Its permanent use without legislative grant, 
express or implied,- or wlu re the land has been 
condemned for a railroad right of w'ay and tlu 
judgment for daniagt s remains unpaid,^* hut eject- 
niMii caniK'jt be maintained by an abutting property 
owner against a nulroad cornjiany operating its 
road on a public street under tiermission from the 
cit}, where it does not interfere wuth the free and 
uiiolistructed use of the street for passage and rc- 
liassagc."^ Where tilaintirf has no title to an^' part 
t)f the street, hut only a right to its use, he cannot 
maintain ejectment against a railroad compan> for 
la>ing Its tracks on a ])ortion of the street l\ing 
next to his jiroperty ^ Ejectment will not lie to re¬ 
cox er lands on which a railroad is located, after 
public rights have intervened,® or where the road¬ 
bed has been taken wnth the owner’s consent and 
encouragemtiit,'' or where there is merely an ille¬ 


§ 15 

gal or excessive user of an admitted easement.® 
If land has been wrongfully taken and converted 
into a public road, it may he recovered in eject¬ 
ment.® So, plaintifT may maintain an action for 
possession of lots con\eycd to a city for a public 
purpose, where the latter has w’^rongfully leased 
such lots for private purposes Ejectment lies 
by a municipal or similar corporation to recover 
possession of Lind which has been dedicated to ])ub- 
lic use and w^hich is wrongfully possessed by an in¬ 
dividual, as in the case of a street,or a public 
park or square,and this rule has been held to 
govern, w^hether the fee is owned by the corpora¬ 
tion or the adjoining proprietor,!^ although this 
does not seem to be w^ell settled.!! It has also been 
held that, where the statute requires that plaintiffs 
must have “a valid subsisting interest in the prem¬ 
ises claimed and the right to recover possession 
thereof,” a county cannot maintain ejectment for 
land regularly devoted to public use,!® can a 
municipality maintain ejectment for the purpose of 
ousting a street railw^ay company from its streets.!® 

§ 15. - Grant of Possibility of Reverter 

The grant of a possibility of reverter incapable of 
alienation confers upon the grantee no estate upon 
which ejectment can be maintained. 

Grant of possibility of reverter incapable of 
alienation, left in one who subsequently conveys 
the land, together with the reversion therein to an¬ 
other, docs not confer upon the latter an estate up¬ 
on which ejectment can he maintained.!'^ 


95. NY —Wfsilakf v Kooh, 31 N 
K 3J1 131 N Y 58 

19 CJ p 1(»44 n<»lf 41 

96. N T —lioik V tTriited Nfw Jer¬ 
sey It, el( . Co, 57 A 413. 70 Is’ J 

I.a\v 3(»8. 103 Am.su S08, 64 L. R 
A 816. 1 Ann Cas 861 

Wis—(Jardiiier v Tisdale, 2 Wis 
153, GO AniD 407 

97. NY—T,.itlle v American Tcl 
Sz Tel Co. 8‘) NTS. 136, 9b App 
J3iv 55‘) 

98. Cal —Wood v. Truckee Turnp 
Co. LM Cal 474 

19 C J p 101 1 not(‘ 4 4 

99. C.il —M.ilion V San Rafael 

Tuinii Road Co, 49 C.il 269. 

19 C J p 1041 note 45 

1. NY—Stron,? v Brooklyn, 68 N 
Y 1. 

19 C J p 1045 note 46 

2. K\ — Louisx ille, & N R Co v 
Lidifrifd, 17 SW 870, 92 Ky 407, 
13 Kv L. 645 

N J — Boik V United New Jersey 
R , etc . Co ,57 A 412, 7oNJ Law 
268, 103 Am S R 808, 64 L R A 

836, 1 Ann.Cas 861. 


3. Tnd—Lake Lrie & W R Co v 
Kinsev, 87 Ind 511 

Pa—Biirnes v Railroad Co, 13 Pa 
List 363 

4. Cal —Montg-omery v Santa Ana 
We.stmin.ster R Co, .37 P 786, 104 
Cal 186, 43 Am S R 89, 25 LRA 
654 

N Y —.\dams v Saratoga & W R 
Co, 11 Barb 414. reviised on oth¬ 
er grounds 10 N Y 328 

5^ Pa—B.'irne?; v Railroad Co, 13 
I’a DiMt 363 

6. Ind—Morgan v Lake Shore & 
M S R Co, 28 NE 518, 130 Ind 
101 . 

7. Mo —Kanaga v St Louis, L AL 
W R Co, 76 Mo 207 

8 . Pa — Becker v Lebanon ^ M 
St R Co. 46 A 1096. l‘)5 Pa 503 

9. Mi<*h—Hawkins v Dillman, 256 
NW 492. 268 Mich 483 

19 CJ p 1015 note 55 

10. Minn —Sanborn v Van Duyne, 
96 N W 41. 90 Minn 215. 

19 C J p 1045 note 56. 
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11. Fla — M.irion County v. Ray, 
14 4 So 845, 107 Fla 124 

19 C J p 1045 note 57 

12. Minn—Winona v. Huff, 11 
Minn 119 

NJ—AVtger v Del ran Tp , 39 A. 

730, bl N J Law 224—Jfusey City 
V Dummi'r, 20 N J Law 86, 40 

Am D 213 

13. Fla—Marion County v. Ra>, 
114 So 845, 107 Fla 124 

19 CJ p 1045 note 5‘) 

14. Cal —San Francisco v Grote*, 

47 1* 938 5 Cal Urirep Cas 612, 

36 LRA 502 

Mo—California v Howard, 78 Mo. 
88 

19 C J p 1045 note 60 

15. Muh—Bay County v Bradley, 
39 Mich 163, 33 Am R 3G7 

16. Mich—City eif Detioit v De¬ 
troit United Ry. 137 NW 645, 
172 Mich 1 Ml, affiimed D< troll 
United Ry v Detroit, 33 S Ct 
697, 2.^9 US 39, 57 L Ed 105b. 

17. Ala—Davis v Memiihis & C. 
U. Co. 6 So 140, 87 Ala. 633. 
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§ 16. - Title or Right at Time of Demise, 

Action, or Trial 

To support ejectment the title and right to possession 
of plaintiff must exist at the time of the commencement 
of the suit and also, according to some authorities, at 
the time of the trial. 

To support an action of ejectment plaintiff must 
have title at the time of the commencement of the 
suitji® and this is true whether the action is statu¬ 
tory or a common-law action.^® He must also have 
the right to the possession of the land in dispute,^^ 
or a right of entry on the premises.^l According 
to some authorities, plaintiff must have title and 
right to possession at the time of the trial,not¬ 
withstanding the statute provides that in case of 
transfer of interest pending action it may be con¬ 
tinued in the name of the original party,"^ but these 
cases would seem opposed to the rule stated infra § 
40 that a conveyance of the premises by plaintiff 
pending suit does not bar his right to recover. A 
judgment cannot be entered where the term of a de¬ 
mise in the declaration expires before verdict and 

judgment.24 

§17. - Title Subsequent to Action 

Brought or Demise Laid 

A title acquired after action commenced will not 
support ejectment although a title existing before the 
action may be confirmed after suit brought. 

Ejectment cannot be supported by a title acquired 
after action commenced^s nor can a defective title 


be aided by conveyances made pending suit.2® 
There may, however, be a confirmation after suit 
of a title existing before action is brought but 
where no title existed before suit a deed of con¬ 
firmation after suit docs not confer sufficient tille.^* 
How'cver, a title parted with after suit is com¬ 
menced and revested before trial is sufficient.^® 
Where title is complete before service of the decla¬ 
ration, It will support the action,®® and where a 
deed is given after the dale of the demise, alleged 
recovery may be had Where one having a 
wrongful fiossession has the title thrown on him 
by act of law, as by descent, the principle of re¬ 
mitter applies, but it is otherwise where he ac¬ 
quires the title by his own act ®2 

§ 18. - Prior or Adverse Possession 

a. Tn general 

b. Character and sufficiency of plaintiff’s 

possession 

c. Vacant or unimproved lands 

d Use, inclosurc, and improvements 

e Possession of part 

f. Possession of ancestor or devisor 

a. In General 

Title by adverse possession will support ejectment; 
and generally prior possession alone is sufficient as 
against a defendant who has no better right or title. 

As shown in Adverse Possession § 199, title by 
adverse possession is a good title, and it will sup- 


18. Ala—Wilson v Federal Ijand 
Bank of New Orleans, 159 So 4 93, 
230 Ala 75 

Fla—Burns v McDamel, 140 So 
314. 104 Fla 526 

Ill—First Nat Hank of Assumption 
v Gordon. 29 N F 2d 246, 374 Ill 
242 

Okl—Starr v Thompson, 195 P 758, 
80 Okl 223 

19 C J. p 1016 note 63 

19. Ariz—Salcido v Genungr, 43 P 
527, 5 Ariz 23 

19 C.J p 1046 note 64 

20. U S —lioak V Hamilton, C C 
A.N C . 15 F 2d 774 

Va—White \ Lee, 132 SE 307, 
144 Va 523 

19 CJ p 1040 note 05 

21. Mich—Kuite V Lape, 116 N 
W 467, 152 Mich 638, 125 Am S li 
421. 

19 CJ p 1046 note 66 

22. Ala—Holder v Taylor, 172 So 
761, 233 Ala 477—Wilson v Fed¬ 
eral Land Bank of New Orleans, 
159 So 493. 230 Ala 75 

La —Ideal Savings & Homestead 
Ass*n V Scott, 160 So. 783, 784, 
181 La. 978, quoting; Corpus Ju¬ 
ris. 

19 C J. p 1046 note 67. 


Zn Oklahoma, under Comp St 1021 
§ 470, if plaintilT in ejectment has 
ritrht to rflover at commentement 
of action, but such riKht has ter¬ 
minated during; pendency of the 
suit, he can recover only damapes. 
—Kelly V. Dierks, 236 P 614, 110 

Okl 153 

Abatement on death of party see 
infra 29 

23. N C —Burnett v. Lyman, 54 S 
E 412, 141 NC 500, 115 Am S It 
691. 

24. Md—Itosc berry v. Stney, 3 

Harr & J 228 

19 C J p 1208 note 69 

25. Ga —Toms v Quitman Coun¬ 
ty. 188 SE 537, 183 Ga 391 

19 CJ p 1046 note 70 

26. U S —Johnston v Jones, Ill, 1 
Black 209, 17 L Ed 117 

Cal —Cassin v Nicholson, 98 P 190, 
154 Cal 497. 

19 C.J p 1047 note 71. 

27. Tenn —Simmons v. McKissick. 
6 Humphr 259. 

19 CJ p 1047 note 72. 

Probate of will 

Where one takes title to land in 
the local state by virtue of a for- 
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eiK^n will, his title vests at the 
death of the testator, and he may 
begin an action for possi^ssion of 
the land before the will is nrob-ated 
in this state, it is sutTieient if the 
will IS probated here in lime to be 
used as evidence in the case—Otto 
V Doty. 15 N VV 578, 61 Iowa 23— 
19 CJ p 1047 note 72 [a] (3) 
Subsequent recordlugr of title 

The fact that plaintifl’ did not 
record bis title until after the fil¬ 
ing of the complaint is not a bar 
to hi.'i recovering the property in 
fontroversy—Martinez v I*orto 
Ilieo R , Light & Power Co , 20 Por¬ 
to Rico 381 

28. Pa—Schrack v Zubler, 34 Pa 
38. 

19 CJ p 1047 note 73. 

29. Vt—Edgerton v. Clark, 20 Vt 
464—Beach v Beach, 20 Vt 83. 

30. N C —Thompson v. Red, 47 N. 
C 412 

31. Mo—Lewis v. Curry, 74 Mo 49. 

32. NC—Williams v. Council, 49 
NC 206 

Philippine —Barlin v. lUimirez, 7 
Philippine 41. 
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port ejectment*^ even as against the party having 
the paper title.^^ There are cases which hold that 
a plaintiff in ejectment cannot recover on posses¬ 
sory rights alone,35 unless such possession has ri¬ 
pened into title by prescription or limitation,36 and 
that something more than a mere naked prior pos¬ 
session IS necessary as a basis for ejectment ;37 but 
by the great weight of authority prior possession of 
plaintiff or those under whom he claims is suffi¬ 
cient to establish a prima facie title which will sup¬ 


§ 18 

port the action,38 although he shows no paper ti- 
tle,39 and although such possession has not ripened 
into title by adverse possession.^® Possession, how¬ 
ever short, IS sufficient,^ 1 unless otherwise provided 
by statute.^2 \ plaintiff who relies on possession 
alone must show a possession anterior in date to the 
possession of defendant,^3 even though defendant 
be regarded as a mere naked trespasser.^^ Where 
no legal title is shown in either party, the party 
showing prior possession in himself or those 


33. Ala—Bonner v. Lockhart, 138 
So 541, 224 Ala 29. 

Ill —Chicago Sanitary Dlst. v. Al¬ 
len. 178 Ill 330, 63 N.E 109 
Ky —Russell v. McIntosh, 201 S W 
33. 179 Ky 677—Sutton v Pol¬ 
lard. 29 SW 637, 96 Ky 640, 16 
KyL 686—Chism v. Trent. 10 S 
W 648. 10 Ky.L 849—Forman v 
Ambler, 2 Dana 108 
Mich—Bunfe v Bidwell, 5 NW 
1023, 43 Mich 642 

Miss —Jones V. Brandon, 59 Miss 
685—Ford v. Wilson, 36 Miss 490. 
72 Am D 137—Ellis v Murray. 
28 Miss 129 

NC—Ware v Knight, 154 SE 35. 
199 NC 251 

Pa—Barr v Wlllison Heirs. 7 Pa 
Dlst & Co. 181 

Tenn—Keel v Sutton, 219 SW 351. 
142 Tenn 841—Atkinson v Atkin¬ 
son, 130 S W 2d 157, 23 Tenn App. 
269—Cooper v Cooper, 124 S W 
2d 264, 22 Tenn App 473—Dcmar- 
cus V Campbell, 65 S W 2d S76, 
17 Tenn App 56—Bolton College 
V Wellborn, 4 Tenn App 399 
Tex—Turner v. Rogers, 38 Tex. 
582 

W Va—I’orter v Staley, 127 SE 
911, 99 W Va 91 

Wyo—Bentley v Jenne, 236 P 609, 
512, 33 Wyo 1. citing Corpus Ju¬ 
ris. 

19 C J p 1047 note 81. 

34. US—Stellwagen v. Tucker, D 
C. 12 set 724. 144 US 518, 3C 
LEd 537 —Sharon v Tu<kcr, 12 
set 720, 144 US 533, 36 LEd 
532 

Cal —Cannon v Stockmon, 36 Cal 
535, 95 Am D 205 

111—Jack.son v Sinnott, 10 N E 385, 
119 Ill 449 

Md—Armstrong v Risteau’s Lessee, 
5 Md 256, 59 Am D 115. 

35. Conn —Cahill v Cahill, 54 A 
201, 732, 75 Conn. 522. 60 LRA 
706 

19 CJ p 1047 note 82. 

30. U S —Stocklcy v Cissna, Tenn , 
119 F. 812, 56 CCA 324 
19 C J. p 1047 note 83 

In Keutucky 

(1) Plaintiff must recover on the 
strength of his own title by show¬ 
ing paper title from the common¬ 
wealth or by showing that he and 
those through whom he claims have 


been in open, notorious, actual, con¬ 
tinuous, peaceable, and adverse pos¬ 
session of the property in contro¬ 
versy for statutory period.—Engle 
V. Walters. 140 S W 2d 402, 282 Ky 
732—Ogle V Cole’s Ex’rs, 299 SW 
566, 221 Ky 726—Noe v. Russell. 

281 SW 1033, 213 Ky 746—Fitz¬ 
gerald v Aldridge, 258 S W 665, 201 
Ky 846—Hunn v Stiffney. 224 S W 
849, 189 Ky 255—Payne v Edwards, 
221 SW 1073, 188 Ky 302—Breed¬ 
ing V Taylor, 13 B Mon 477 

(2) But plaintiff may succeed al¬ 
though he shoA\s only a bare pos¬ 
session less in lime than the stat¬ 
utory period if defendant is utterly 
without right or title, since the law 
then presumes some right in the 
one already in po*?session —Russell 
V McIntosh, 201 SW 33, 179 Ky 
677. 

(3) Thus, one in actual posses¬ 
sion of lands with no other title 
has superior title to all other per¬ 
sons who are unable to prove com¬ 
plete paper title, and such a pos¬ 
sessory title Is paramount to a pa¬ 
per title, which cannot be traced 
to the commonwealth—Isaacs v 
Maupin, 231 S W. 49, 191 Ky 527 

37. Mo—Alexander v Campbell, 74 
Mo 142 

19 C J. p 1047 note 84. 

38. U S —Arness v Petersburg 

Packing Co. Alaska. 260 F 710, 
171 CCA 448. 

Ala—Stephens v. Stark, 168 So. 873, 
232 Ala 4S5 

Colo—French v Golston, 100 P 2d 
581, 105 Colo 578 

Fla—^Wismer v Alyea, 138 So 763, 
103 Fla. 1102—Farrington v 

Greer, 113 So 722, 94 Fla 457 
Ga—Segars v Crump, 170 SE 785, 
177 Ga 665—Ten ell v Gould, 148 
SE 515, 168 Ga 607 
La—Collins v Heath. 131 So. 479. 
15 La App 370 

Mo—^Koch V Jenkins. 300 S W. 469, 
472. quoting Corpus Juris. 

Wyo —Pregal v Stickncy. 243 P 
392, 34 Wyo. 324—Bentley v Jen¬ 
ne. 236 P 509, 512, 33 Wyo 1, 

citing Corpus Juris —Allen v 

Houn. 219 P 573. 30 Wyo 186, 
denying rehearing 213 P. 757, 29 
Wyo 413 

19 C J. p 1047 note 86. 
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Bond for title 

Plaintiff, claiming under common 
grantor and having possession un¬ 
der bond for title, with part of price 
paid, can sue to recover land.—Rol¬ 
lins V. Cox. 138 SE fO, 164 Ga 231 

39. U S —Arness v Petersburg 

Packing Co, Alaska. 260 F 710, 
171 CCA 448. 

Ala—Strange v King. 4 So. 600, 84 
Ala. 212 

Fla—Farrington v. Greer, 113 So. 

722, 94 Fla 457. 

19 C J. p 1048 note 86. 

PoBsessiou under color of title 
In ejectment suit involving bound¬ 
ary dispute between adjacent lot 
owners, where plaintiff showed un¬ 
disputed possession of her own lot 
under color of title, it was imma¬ 
terial whether plaintiff showed good 
paper title—Smith v. Bailey, 189 
S E 905. 183 Ga 869 

40. Fla—Farrington v. Greer, 113 
So 722, 94 Fla 457 

19 CJ. p 1048 note 87 

41. U S —^Arness v. Petersburg 

I’acklng Co, Alaska, 260 F. 710, 
171 CCA 448 

Cal —Potter v Knowles, 6 Cal 87. 

19 CJ p 1048 note 88 

42. Vuder ]5ouisiana statutes 

(1) It is ordinarily essential that 
plaintiff have had real and actual 
possession for more than one year 
—IMttman v Bourg, 153 So 22, 179 
La 66—Barker v City of New Or¬ 
leans, 105 So 359, 159 La 326—Col¬ 
lins V Heath, 131 So. 479, 15 La. 
App 370 — Nuk V Bensberg, 6 La. 
App (Orleans) 408 

(2) However, under the express 
pro\ ision that possession of less 
than a ytar is suflicient in case of 
evKtion by force or fiaud, one in 
possession of realt>. evicted by city 
by force, is entitled to bniifs; posses¬ 
sory action, regardless of length of 
possession —Hruning v City of New 
Orleans, 115 So 733, 165 La 511 

43. Fla—Kahn v. Delaware Securi¬ 
ties Corporation, 153 So 308, 114 
Fla 32 

19 C J p 1048 note 90 

44L DC—Warder v. Newburgh, 40 
App D C. 385. 

La—Patterson v. Litton, 23 La Ann. 
274. 



EJECTMENT 


28 C.J.S. 


§ 18 


through whom he claims will be held to have the 
better right,^® and such right is not defeated by the 
subsequent entry and occupation by the opposing 
claimant until the latter’s claim has ripened into ti¬ 
tle by adverse possession Thus it has been held 
that, where neither party has a true legal title, 
plaintiff in ejectment, upon showing such prior pos¬ 
session, may recover against a defendant who 
shows no better right or title who shows neither 
a good legaH^ or paper title,nor a right of en¬ 
try,^® and is without title or claim whose title 
or claim is invalid,-^2 ^vras obtained by fraud,*'*^ or 
has been forfeited who sets up no lawful right 
or title*'*^ or evidence of ownership or who re¬ 
lies solely on a later possession,-^'^ a possessory in¬ 
terest only,*'’^^ on a mere entry without lawful right 
or tille,-'*'^ or on a mere naked possession,showing 
no better right in himself than in plaintiff, being a 


mere intruder or trespasser®^ or wrongdoer es¬ 
pecially so when he has taken possession by force 
and violence,®^ tortiously and without authority,®^ 
or where he is estopped from disputing plaintiff’s 
title.®® Mere prior possession is, however, suffi¬ 
cient to entitle a party to recover in an action of 
ejectment only against a mere intruder or wrong¬ 
doer, or a person subsequently entering without 
right.®® The rule does not apply where defendant 
has acquired possession peaceably and in good faith 
under claim of title.®"^ One having color of title 
cannot be ejected by a plaintiff who is himself with¬ 
out title, but who relics sfilely on his former pos¬ 
session.®® Although iiossession is prima facie evi¬ 
dence of title in ejectment and may be sufficient to 
support recovery, yet, when it is shown that the 
true title is in another, the intendment in favor of 


45. Ala—Bundy v Ediols, 195 So 

439, 339 Aid 431—Hood v John¬ 
ston 99 So 75 310 Ala 617 

Cal —Elliott V ]M(Tnto&h. 1S3 T 
692. 41 Cal App 763 
Fla—Wismtr v Alvca, 138 So 763 
103 Fla 1102—Stott v. Fairlie. 89 
So 128. 81 Fla I i\ 446 
Gk—Noonan v BjkIci, 126 S E. 719, 
159 Ga 700 

Ea—Collins v Hfath, 131 So 479 
15 La App 370 

Mo—Koch V Jenkins, 300 SW 469 
472, quoting Corpus Juris. 

Nev —Cornell v Gohin, 238 P 344 
49 Nov 101 

NJ—Kirschler v Alhancsius, 178 
A 568. 13 NJMisc 366 
Pd—riib'=?<in V Hoflmdii, 164 A. 7S3, 
310 Pd 51 

19 C J p 1048 note 92. 

Defeudants purcliasing land .snc- 
coedtd to sdine constructive posses¬ 
sion which thf ir authors h.id —Mil¬ 
ler V Utlc>-lJollowav Sawmill Co, 
123 So 625, 168 La 934 

46. Mo—Koch V Jcnkin*?, 300 S W 
469. 472. quoting Corpus Juris. 

19 CJ p 1049 note 93 

47. Ala—Br.idlev v Hall, 195 So 
883. 239 Aid 544 

Tex—Baldwin \ Leonard, Civ App, 
82 S W 2d 719, erroi dismissed 
W Va—Russel v Lavender, 166 S 
E 1, 112 W Va 511 
19 C J p 1049 note 94 

48. Mo—Schultz V, Arnot, 33 Mo 
172. 

49. Ala—Strange v. King, 4 So 
600, 84 Ala. 212 

50l Mo.—Koch V. Jenkin.s. 300 S W 
469, 472, quoting Corpus Juris. 

19 C.J. p 1049 note 97 

61. Mo —Koch V Jenkins, supra. 

quoting Corpus Juris. 

19 C J. p 1049 note 98. 


52. Mo—Koch V Jenkins, supra, 
qudting Corpus Juris. 

19 CJ p 1019 note 99 

53. Miss —Niles v. Anderson, 6 
Miss 365 

19 C J p 10t9 note 1. 

54. S L> —Coleman v Stanackc, 88 
N W 107, 15 S D 242. 

55. DC—Bradshaw V. Ashley, 14 
App 1> C 4S5 

Vt —AVorricr v. Page, 4 Vt 291, 24 
AmD 607 

56. Ill —Nimmo v Jackman, 21 Ill 
App 607 

57. Mo—Koch V Jenkins 300 S 
W 469, 47J, quoting Corpus Ju¬ 
ris. 

19 C J p 1049 note 5 

5C. Cal —Hanson v Stinehoff, 72 P 
913. 139 Cal 169 

AIo—Koch V Jenkins, 300 SW 469, 
472, quoting Corpus Juris. 

59. Ga—Vitk v Georgia Power 

Co, 174 SE 713. 178 Ga 869— 

Segals v Crump, 170 SE 785. 
177 Ga 665—^Walton v Whit Ion. 
124 SE 338. 158 Ga 741, citing 
Corpus Juris. 

Mo—Koch V Jenkins, 300 S W 469, 
472, quoting Corpus Juris. 

W Va—Russel v Lavender, 166 S 
E 1. 112 WVa 531. 

19 C J. p 1049 note 7. 

60. Mo—^Koch V Jenkins, 300 SW 

469, 472, quoting Corpus Juris. 

19 C J p 1049 note 8. 

61. US—Patter.son v Hamilton, C 
C A Alaska, 274 F 363—Arness v 
Petersburg Packing Co. Alaska, 
260 F 710, 171 CCA 448 

Colo—French \. Golslon, 100 P 2d 
581. 105 Colo 578. 

Ga—Terrell v Gould, 148 SE 515, 
168 Ga 607 

Miss —Stewart v Kennedy & Co , 80 

So. 105, 118 Ml.ss 766. 

864 


Mo—Koch V. Jenkins. 300 S W. 469, 
472, quoting Conius Juris. 

TcK—Butler v Bcuioum, (hv App , 
218 SW 1115 

Wvo—Prtg.il v Stulvney, 243 P. 392, 
34 W>o 324 
4 9 C J p 1 049 note 9. 

Plaintiff having posBOsslou under 
color of title, can imiiit nn ejei t- 
incnt against nu re trespassers — 
W# hb \ Spann, 248 S W 285, 357 
Ark 328 

Recovery on strength of title 

Parly recovering against intiudfr 
hic.iiisc of proper pi loi pos.session 
recovi Is as much on si length of title 
as if lu shows good title—Fariing- 
ton V Greir, 113 So 722, 94 FUi. 
4 57 

62. Mo—Koch V Jenkins. '100 S W. 

4<)9 172, quoting Corpus Juris. 

Tex—Hunt V Hunt, Civ App , 95 S 
W 2d 721 

19 C J p 1050 note 10 
G3. US—Haws v Vn toria Copper 
I'll!! Co, Utah 16 set 282. 160 

US 303, 40 LEd 4 36 

64. Ky—Tucker v. Phillips, 2 Mete 
416 

SC—Nicholson v. Villepigue. 74 S E 
506. 91 S C 231 

65. US—Mitkey v Stratton, CC 
Or, 17 FCas No 9,530, 5 Sawy 475 

19 CJ. p 1050 note 13 

66. US—Sabariego v. Maverick, 
Tex 8 set. 461. 124 US 2G1, 31 
L.Eu 430 

NY—Jackson v. Rightmyrc, 16 
Johns 314. 

67. U S —Sabariego v Maverick, 
Tex. 8 set 461, 124 US 261, 31 
LEd 430 

19 CJ. P 1050 note 15. 

66. Ga—Vick v Georgia Power Co., 
174 S E 713, 178 Ga. 869. 

Ky—Bowling v Sht pherd, 9 Ky Op. 
343. 

19 C.J. p 1050 note 16. 
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♦^hc possession ceases.®* Where prior possession of 
plaintiff's predecessor is relied on, it has been held 
that plaintiff must show a deed from him while in 

possession.70 

b. Character and Sufficiency of PlaintifTs Pos^ 
session 

Plaintiff's possession, to authorize recovery, must 
have been that of one exercising ownership, peaceable, 
lawful, and continuous; but either actual or construct've 
possession may suffice 

To entitle plaintiff to recover he must have been 


in peaceable^i and actual'^2 or constructive*^* pos¬ 
session, holding under claim or color of title,or 
exercising acts of ownership.*^® Plaintiff's posses¬ 
sion must not have been unlawful*^® or tortious.*^*^ 

What amounts to possession. In the absence of 
proof of sufficient constructive possession,*^® or of 
title to support a right to possession,*^* the general 
rule IS that to support an action of ejectment by 
proof of prior possession there must be an actual 
bona fide occupation or possessio pedis or sub¬ 
jection to the will and control of the possessor,®^ 


69. Ala—Stewart v Ransom, 76 So i 
70, 200 Ala 304—Ropors v fecith, 
42 So 446, 148 Ala 225 

70. Ga—Priester v Melton 51 S R 
{JO 12‘{ (la 375 

Judicial sale 

(1) Where plaintiff in ejectment 
relies on prior possession of a prede- 
< essor from whom he has a<quir<“d 

hv judicial sale he mu*?t pro\t 
MIC h possession since the ri rd’tion 
of the judgrment or decree upon which 
the sale wa*- made Punch \ llijjh 
Springs Bank 89 So 121 81 h la l.'iO 

(2) Title based on judgment, de- 
tree, or process see infra 5 19 b (2) 
(\>nvevance of land held advervoly 

see Champerty and Maintenanco 
‘l()-.'14 

71. Kv—Kngle v. Walters, 140 SW 
2d 4 02, 282 Ky. 732 

19 C J p 1050 note 19 

72. Ala—Hood v Johnston, 99 So. 
75, 210 \l.i 617 

Ky —Knjr 1 o \ W 1 11 ers. 140 S W 2d 
402, 282 K\ 732 

NY—Beers v Hotchkiss, 245 NYS 
478 230 App Div 447, afllrming 238 
NYS 463, 135 Misc 796, and re- 
versi^d on other grounds 175 NE 
500, 256 N Y 41. 

19 J p 1050 nolo 20. 

Defined honudaries 

Fot plaintiff to recover in ojcct- 
nient, upon proof of an unabandonod 
prior possession, without written 
color of title, against one entering 
without lawful right, the evidence 
must show actual possession of the 
whole tract, or so define the bounda- 
riis of the part possessed that it may 
be described in the verdict —Gay v 
Hcinott, 111 SE 379, 153 Ga 10— 
Keen v. Georgia Trading Ar Develop¬ 
ment Co. 99 SE 888, 149 Ga 264 
Under ertatates of Donisiana 

(1) Possessory action cannot be 
maintained, unless there is civil pos¬ 
session or c’orporoal possession — 
l*ierson V. Winbarg, 8 La App. 743 

(2) It is essential that plaintiff 
should have had actual possession 
as owner or usufructuary at the timt 
the disturbance occurred —Agurs v 
Bernstein, 115 So 581, 165 La. 332— 
Barker v City of New Orleans, 105 

28 C.J.S.—55 


50 359, 159 La 325—Crichton \ | 

(Jiddens, 88 So 236. 148 La 970— 
.■Stanley v McCray, 2 La App 528—, 
19 C J p 1050 note 20 le] 

(3) A mere civil or legal posses- 
tsion IS not sufficient —Crichton v 
Giddens supra—19 CJ p 1047 note 
82 fa] 

(4) However, one who had actu.il 
possession may institute pc>ssessory 
action b> virtue of sub.sequi'nt t ivil 
fuissession —Industrial Lumber Co 
V Farque, 111 So 166. 162 La 793— 
Buiklev V Dumond, App. 156 So 
784, followed in Buckley v Theriot, 
App . 156 So 790 

(5) Head of conimunitv living in 
part of communilv building with 
wife activ€*ly engag<‘d in conducting 
business in part was “poss(‘Ssor,’' 
within statute entitled to maintain 
possessory action—Siardino v Mag- 
gio. 131 So 217. 15 L.*! App 441 

(6) Acquisition at sheriff’s puhlit- 
ly advertised tax sale of title of land 
(laiined by plaint iff possession and 
exercise of dominion over land, and 
sale of parcels thereof for some 
tw^enty-four years amounted to dis- 
tuibanee of possession of prior own- 
<r—J^ittman v Bourg, 153 So 22, 179 
La 66 

(7) Possession of defendant ac- 
ciuired by ciccupying part of land 
w'ith intention of possessing entire 
tract included within boundaiies 
would constitute defense —Collins v 
Heath, 131 So 479. 15 La App 370 

(8) The term “actual,” as applied 
to the possession required in the law. 
is used in contradistinction to the 
possession which is purely civil and 
legal and entirely devoid of the 
finality of having its source in or 
being derived from a previous actual 
and coiporc*al possession—DuHourc 
\ ('■onstantm, 181 So. 183, 189 La 
826 

(9) Actual occupancy of premises 
bv tenant at all time.s is not nec»*s- 
sary as basis of possessory action — 
Glass V Stewart, 133 So. 787, 16 La 
App 387 

(10) But, where all matters and 
things referred to as indicating pos- 

51 ssion occurred more than a year 
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prior to institution of possessory ac- 
I ton for the property, such things 
(ould not be regarded as establish¬ 
ing an actual possession —Barker v. 
City of New Orleans, 105 So 359. 169 
La 325 

73. Idaho—McMasters v. Torsen, El 
P 100. 5 Idaho 536. 

19 CJ p 1050 note 21 
Zn Georgia, where plaintiff in eject¬ 
ment relies upon possession alone, 
possessicin must be actual; but, 
where possession is accompanied by 
color of title, possession may he 
either actual or constructive.—Smith 
\ Bailey, 189 SE 905, 183 Ga. 869. 

74. Ky —Engle v Walters, 140 S.W. 
2d 402, 282 Ky 732. 

19 CJ p 1051 note 22 

75. Conn—Cahill v. Cdhill, 64 A. 
201, 76 Conn 522, 60 LRA 706 

19 CJ. p 1051 note 23. 

76. Fla—Bass v. Ramos, 50 So 945, 
58 Fla 161 

19 (^J p 1051 note 24. 

Inclosing public street docs not 
give possession requisite for posses- 
'•ory action —Cook v City of Op¬ 
elousas, 4 La App 300 

77. N Y —ParmeJee v. Gswego, & S. 
R Co., 7 Barb 599, affirmed 6 N. 
Y 74 

78. NY—Lane v. Gould, 10 Barb. 
254 

.NT C—Young V. Irwin, 3 N C. 157 
Va— Howdashell v Krenning, 48 S 
E 491, 103 Va 30. 

Constructive possession may result 
from taking actual possession of 
contiguous tracts of which plaintiff 
has title to whole or through plain¬ 
tiffs authors in title.—(J'ollins v. 
Heath. 131 So. 479. 15 La App 370. 

79. Mo—Fitzpatrick v. Garver, 161 
SW 714, 253 Mo. 189. 

19 CJ p 1061 note 27. 

80. Nev —Robinson v. Imperial 

Silver Mm Co., 5 Nev 44 

19 C J p 1051 note 28. 

81. Cal —Plume v. Seward, 4 Cal. 
94. 60 Am.D. 599. 

NlV—C ourtney v. Turner, 12 Nev. 

I 345. 
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an exclusive dominion over the land,®2 and distinct 
acts** of ownership.*^ The possession must be of 
such a character that a presumption of title fol¬ 
lows.** The mere possession and recording of 
deeds or the payment of taxes does not show that 
actual possession which raises a presumption of ti¬ 
tle sufficient to maintain the action,** although it 
has been held that the payment of taxes is strong 
evidence of owmership**^ and that failure to pay 
taxes is incompatible with a claim of ownership.** 
The mere taking from the land of a portion of the 
herbage grovring thereon*® or the cutting of trees 
therefrom®® is not sufficient to constitute posses¬ 
sion, unless exclusive and in opposition to the claims 
of all other persons.®^ There must be a positive 
intention to take possession as owner.®2 Posses¬ 
sion, however, should not be based upon a mere as¬ 


sertion of title.®* Mere color of title does not give 
such actual or constructive possession as will sup¬ 
port ejectment, against even a trespasser,®^ al¬ 
though It has been held that an act of partition by a 
state court is an act of possession which may be 
treated as a source of plaintifTs title.®* The pos¬ 
session should not be based upon a mere entry with¬ 
out color of title®* and the exercise of casual acts 
of ownership ;®7 or upon the making of a survey 
and marking the boundaries,®* unless in compliance 
with a statute,®® or unless there are other acts done 
in conjunction therewith.^ In determining what 
constitutes possession the character of the land must 
be considered.* A person may be in possession of 
land so as to maintain ejectment therefor without 
a personal residence thereon * 


82. Cal —Page v. O’Brien, 36 Cal 

559. 

83. Pla—^Harris v. Butler, 42 So. 

186, 52 Fla. 263 

La.—Moore v. Pontalba, 13 La. 571. 

Ala—Doe v Clayton. 73 Ala. 

359—Dakin v. Brewer. 60 Ala 679. 
19 C.J. p 1C51 note 32. 

Kara occasional cnttlng of waada 
was not sufficient to establish actual 
corporeal possession of property as 
a basis for a possessory action.— 
Barker v. City of Now Orleans, 105 
So 359, 159 La. 325. 

Biatnrhance of poaaaaaion must be 
accomplished by some act that brings 
home to actual posse.ssor fact that 
his dominion is being seriously chal¬ 
lenged—Pittman v. Bourg, 153 So. 
22, 170 La. 66. 

Mining lease, unaccompanied by 
any outward notice or w^arning that 
dominion of actual possessor was 
challenged and not followed by any 
overt act Interrupting peaceable pos¬ 
session. held insuffifient to consti¬ 
tute ouster or to give right to pos¬ 
sessory action—^Pittman v. Bourg, 
supra 
Trapping 

(1) Grant of trapping rights did 
not disturb possession of third per¬ 
son not party to instrument convey¬ 
ing such rights, and trapping that 
continued only during winter months 
and that did not extend to entire 
area involved was held insufficient 
to establish ouster of possession or 
to give right to possessory action — 
Pittman \ Bourg, supra. 

(2) However, it was held that If 
the land is uncultivable and unin¬ 
habitable, systematic trapping dur¬ 
ing each trapping season may con¬ 
stitute actual possession. even 
though the possessor whose right 
was founded on title did not pass 
over every part of the land —Buck- 
ley V. Dumond, La.App., 166 So. 784, 


followed in Buckley v. Theriot, 156 
So 790. 

**FossessloiL'* SAd "enjoynioiit** com. 
pared 

Under statutes relating to posses¬ 
sory actions which give a right of 
action to a landowner who “pos¬ 
sesses” an estate, or to one who “en¬ 
joys” a real right growing from the 
real estate, the word “enjoy” has 
same meaning with reference to «in 
owner of a real right, such as a 
mineral lease, that word “possess” 
has with reference to a landoi^ner — 
Allison V. Maroun. 190 So. 408, 193 
La 286. 

85. Ky—Clinton v Franklin, 83 S 
W. 142, 119 Ky. 143, 26 Kyi. 1053 

NT—Hensler v Hartman, 16 Abb 
NCas 176. 

86. US —Lakin v Dolly, C C Cal., 
53 P. 333, affirmed 64 F. 4G1. 4 C. 
CA. 438. 

19 C.J p 1052 note 34. 

Payment of taxes 

Fajment In good faith of taxes un¬ 
derstood to have been assessed 
against land involved did not dis¬ 
turb continued possession of parties 
who also paid m good faith taxes 
against property involved—I’ittnian 
V. Bourg, 153 So 22, 179 La. 66 
87- Kan—Redden v. Tefft, 29 P 167, 
48 Kan. 302—Christy v Richolson. 
29 P. 398. 48 Kan. 177. 

19 CJ p 1052 note 35 

88. Anz—Chavez v. Barrio, 246 P. 
561, 30 Anz 270 

89. Cal —Stelnback v. Fitzpatrick, 
12 Cal 295 

90. Ala—Chessen v Harrelson, 24 
So 716, 119 Ala. 436 

Mo.—Robinson v. Claggett. 60 S.W 
280, 149 Mo 163 

Pa—Holloway v. Jones, 22 A. 710, 
143 Pa 564 

91. Del —Nevln v. Disharoon. 66 A. 

362, 22 Del. 278. j 

866 


92- La.—Buckley v. Dumond, App., 
156 So 784 followed in Buckley v 
Theriot, 156 So 790 

93- Cal —Plume v. Seward, 4 Cal. 
94, 60 Am D 599 

94. Ala —Boyce v. Morrow, 148 So 
326, 226 Ala 627. 

19 CJ. p 1052 note 40. 

95. U S —Island Development Co v. 
MeOeorge, CCANJ, 26 P.2d 841. 
certiorari denied McGeorge v Is¬ 
land Development Co, 49 S Ct 37, 
278 l^S 642, 73 L Ed. 657, and 
mandate denied, CCA, Island De¬ 
velopment Co V McGeorge, 37 P 2d 
34.5. 

Sufficiency of title under partition 
proceedings see infra § 19 b (2). 

96. Cal—Murphy v. Wallingford, G 
Cal 648. 

97. Cal —Page v. O’Brien, 36 Cal. 
559 

19 C J. p 1052 note 43. 

98- NH—Cobleigh v Young, 16 N 
H 493 

19 CJ p 1052 note 44. 

99. Cal —Bird v. JDennlson, 7 Cal. 
297 

19 C.J. p 1052 note 45. 

1. N.y.—Immaculate Virgin Mission 
v Cronin, 36 NTS. 77, 14 Misc. 
372 

19 C.J p 1052 note 46. 

2 . La —Buckley v. Dumond. App, 
166 So. 784, followed In Buckley v. 
Theriot. 166 So. 790. 

3. Cal.—Barstow v. Newman, 34 Cal. 
90. 

19 C J. p 1062 note 47. 

Fossasaloa by tenant 
Ala.—Lyons v. Taylor, 132 So. 171, 
172. 222 Ala. 269, citing Oozpiu 
Jails. 

La—Hearne v Miller, 138 So. 161, 
18 La.App. 551. 

19 C.J. p 1052 note 47 [a]. 
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Continuous possession and abandonment. It has 
been held that it is not necessary, in order for a 
plaintiff to maintain ejectment on prior possession 
alone against a naked trespasser that his possession 
should continue up to the time of the actual oust¬ 
er but unless plaintiff’s right of entry is pre¬ 
served by constructive possession® it has been gen¬ 
erally held that his prior possession should be con¬ 
tinuous to the time of ouster,® or at least not aban¬ 
doned,"^ as prior possession may be lost by aban¬ 
donment.® To prevent recovery on prior posses¬ 
sion alone the abandonment must have been with 
an intention not to return,® for plaintiff may recov¬ 
er if there is animus revertcndii® exercised within 
a reasonable time.^^ Forfeiture of title does not 
arise from the fact that the owner of land has not 
had possession for more than the statutory period 
m the absence of any adverse possession or claim 

by another.^2 

c. Vacant or Unimproved Lands 

Vacant land Is deemed to be in possession of the 
holder of the legal title, but mere prior possession is 
insufficient against one who came quietly and peaceably 
into its possession as vacant land. 

The holder of the legal title to vacant land is 
deemed to be in possession thereof,^® and one who 
enters upon such land, intending to acquire title 
under the law's of the state, may recover against 
another who wrongfully turns him out.^'* Prior 
jiossession, however, is insiiflicient against defend¬ 
ant, who came quietly and peaceably into its pos¬ 
session as vacant land, unless plaintiff has held by 
an uninterrupted adverse possession for the requi¬ 


§ 18 

site period on the part of his lessors, or those un¬ 
der whom they claim, or unless a right of posses¬ 
sion is shown, by the death and seizin of some per¬ 
son under whom plaintiff claims in the manner pre¬ 
scribed by law.i® In case of unimproved lands a 
plaintiff without paper title does not by casual acts 
of ownership show such a peaceable and actual pos¬ 
session as to bring himself within the rule that col¬ 
or of title alone is sufficient against mere intrud- 
ers.i® 

d. Use, Inclosnrei and Improvements 

Under some circumstances actual possession may be 
gained by use, inclosure, and improvements, but these 
are not always necessary. The question depends largely 
upon the character of the land. 

Since actual possession of land consists in sub¬ 
jecting it to the will and dominion of the occupant 
and must be evidenced by those things which are 
essential to its beneficial use,^"^ the question wheth¬ 
er improvements, such as fencing and inclosure of 
land, arc necessary to constitute possession depends 
largely if not entirely upon the character of the 
land.i® While in some cases it has been held that 
the mere fencing and cultivation of the land^® or 
the making of a few' improvements thereon^® is not 
sufficient, in others it has been held that actual pos¬ 
session may be gained by fencing the land ,21 or by 
inclosure or fencing and occupancy,22 or by cul¬ 
tivating It, 2 ® and making valiiable24 and lasting2® 
improvements thereon, 2 ® although improvements 
made by a disseizor or trespasser on lands of an 
other gives him no title, unless in case of gross 
fraud on the part of the real ow'ner,27 the 


4. Ala—Louisville & N. R. Co. v. 
Philyaw, 6 So 837, 88 Ala. 264. 

19 CJ. P 1052 note 48 

5. La —Ciacci# v Hartman, 129 So. 
540, 170 La 949. 

19 CJ p 1052 note 49. 

6. Ala—Prescoat v. Hester, 118 So. 
585. 218 Ala 348. 

19 C J p 1052 note 54). 

7. MlcJi.—Hnsley v. Coolbaugrli, 1213 
NW. 279, 160 Mich 299. 

19 C.J. p 1052 note 61. 

8. NY—Whitney v. Wright, 16 
Wend 171. 

19 C.J. p 1053 note 52 
Pos86ssion not abandoned 

(1) By abandonment of fence 
around part of tract covered by title 
deed —Vidrine v. Vidrine, 130 So 
244, 14 La.App. 484. 

(2) By simple act of agent in nail¬ 
ing up house and tying gates — 
Cohn V. Wardlaw, 133 So 818, 16 La. 
App. 226. 

9. Ala—Vidmer v. Loyd, 63 So. 943, 
184 Ala. 153. 

19 C.J. p 1053 note 63. 


10. Ga—^Walton v. Whitton, 124 S. 
R 338, 158 Ga. 741. 

19 CJ. p 1053 note 64 

11. Ga—Walton v. Whitton, supra 
19 C J p 1053 note 55. 

12. Ala—Bernstein v. Humes, 78 
Ala. 134. 

N.J.—Van Cleve v. Rook, 40 N J Law 
25 

13. Kan—Bird v Whetstone, 80 P. 
942, 71 Kan 430. 

19 C J, p 1053 note 57. 

Claim of title or acts of ownership 
of unoccupied lands see infra § 26 

14. Pa—Kline v. Johnston, 24 Pa. 
72. 

15. Va—Moody v. McKim, 5 Munf. 
374, 19 Va 374. 

10. La.—Delavigne v. Williamson, 
11 La.Ann. 260. 

19 C J. p 1053 note 60. 

17- Nev.—Courtney v. Turner, 12 
Nev 845. 

18. Nev.—Courtney v. Turner, su¬ 
pra—McFarland v. Culbertson, 2 
1 Nev. 282. 


19. Mo —Spurlock V. Dougherty, 81 
Mo. 171 

20. Nev.—Kraft v. Carlow', 9 Nev. 
20 

Pa —Max V. Miller, 5 Lehigh Co L.J. 
200 . 

21. N Y —Thompson v. Burhans, 79 
NY 93 

19 C J p 1063 note 65 

22. Cal—Dodge v. Yates. 18 P. 323, 
76 Cal 251 

19 CJ p 1053 note 66. 

23. N Y —Thompson v. Burhans, 79 
N Y 93 

19 CJ. p 1053 note 67. 

24. Ala,—Bakin v. Brewer, 60 Ala. 
679. 

25. Kan.—Redden v. TeiTt, 29 P. 167. 
48 Kan. 302 

26. Mich —Van Auken v. Monroe, 38 
Mich 726 

N.Y.—Thompson V. Burhans, 79 N.Y. 
93. 

27. U.S—^Holtzapple v. Phillibaum, 
Pa., 12 FCas.No.6,648, 4 Wash.C.C. 

I 356. 
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property need not always be cultivated,-* nor is 
any particular kind of inclosure-*^ or even any in- 
closure whatever^” required. In the case of a town 
lot actual possession can be gained only by a sub¬ 
stantial* ^ inclosurc or actual occupancy,** and this 
IS true in case of a mixed possession.** Similar 
questions arising where it is sought to establish a 
title by adverse iiossession arc treated in Adverse 
Possession §§ 24, 26, 27. 

e. Possession of Paxt 

Actual possession of a part of the land under color 
of title to the whole is sufficient to authorize recovery of 
the entirety. 

As a general rule actual possession by plaintiff of 
a part of the land under color of title to the whole 
IS sufficient to entitle him to recover the entirety,*^ 
especially so after the period of limitations;*^ and 
after such period recovery may be had, even though 
plaintiff has not had posscssio pcdis of the particu¬ 
lar part occupied by defendant.*® It has been held 
that, where a party makes his entry under a con¬ 
veyance of several adjoining tracts, his actual oc¬ 
cupancy of a part with a claim of title to the whole 
will mure as an adverse possession of the entire 
tract ;*7 but the rule does not apply where the part 
not actually possessed cannot be used with, or is 
not subservient to, that actually possessed,** or 
where the locus in quo is so uncertain that it is 
impossible to determine whether defendant’s posses¬ 
sion extends over any part of the land claimed by 
plaintiff *® Where a party relics on possession 
alone, having neither title nor color of title, he 
cannot recover beyond the limits of his actual oc¬ 
cupation.^® Whirc each party is in actual posses¬ 


sion under his own title, but neither incloses, cul¬ 
tivates, nor otherwise actually occupies the part 
included in interfering surveys, the law adjudges 
the possession to the rightful owner. 


f. Possession of Ancestor or Devisor 


An heir or devisee can maintain ejectment on the 
possession of his ancestor or devisor. 

All heir or devisee can maintain ejectment, 
where his ancestor or devisor was in possession of 
the land at the date of his death under a bona 
fide claim of right,'** and the fact that the de¬ 
visor’s grantor was not in possession at the time of 
the grant is immaterial.** The actual possession 
and seizin of tdaiiitiffs ancestor at his death casts 
the land by descent on the heir and gives him a 
.sufficient title.Plaintiff as heir and holder of 
the legal title is entitled to possession.'*® The titU 
of plaintiff’s intestate may be valully derived from 
an adverse possession,*® and heirs may enforce an 
adverse possession under color of title.**^ The right 
of entry by the heir of one who conveyed land 
when legally incapable, being It'gal not equitable,*^ 
he may maintain ejectment without any restitution 
of the consideration paid to the ancestor,** but 
where the grantor delivers possession to the gran¬ 
tee, the grantor’s heirs cannot recover the land 
ag.iinst one in possession holding title under such 
grantee®® Partilion proceedings may be such au 
open declaration of right to possession by agents 
of the heirs of former owners as to be tantamount 
to an occupation by the' heirs the'mselves, through 
whom plaintiff m ejectment claims title,but one 
should not rely on a title as heir to the remainele*r, 
wh»*re his title must be traced to the current life 


28. Cal.—Plunu* v. Seward, 4 Cal 
94, 60 AmD 599. 

29. Cal—Smith v. Hicks, 73 P. 144, 
139 Cal UlT 

19 CJ p 1054 note 73. 

aOL Cal—McCrciry v. Everding, 44 
Cal 246 

19 C.J p 1054 note 74 

31. Cal-—Hutton v. Schumaker, 21 
Cal. 453 

19 C.J. p 1064 noU* 76. 

32. Tenn—eiarntl v Belmont Land 
Co., 20 S.W. 726. 94 Tenn. 459 

19 C.J p 1054 note 76. 

33. Md —Armstrong v. Ilisteau, 6 
Md. 256. 59 Am.H 116. 

34y La.—New Orleans Terminal Co 
V. Luckner, 86 So. 411, 147 La. 967 
—Johnson v. Henderson, App , 190 
So. 171—Collins v Heath, 131 So 
479, 15 La.App 370—^Vidrine v. Vid- 
rine, 130 So 244, 14 La.App. 484. 

19 C.J p 1054 note 79. 

Defendant’s possession of part see 
infra § 25 a. 


35. US—Gregg v Tesson, HI, 1 
Black 150, 17 L Ed 74 

NC—Kerr v. Elliott, 61 NC 601 

19 C.J p 1054 note 80 

36. NC.—Smith v. Bryan, 44 N C 
180 

Extent of possession neocssdry for 
title by adverse pt>«=!sc see 

Adverse Possession §§ lhO-19S 

37. Cal —Gunn v Bates, 6 Cal 263. 

Ill—^Dills V Hubbard, 21 Ill 328. 

19 C J p 1054 note 82 

38. NT—Thompson v Burharis, 61 
N.Y. 62, reversing 61 Barb 200 

39. La—Morgan v. Driggs, 16 La. 
451. 

40. Cal.—Sunol v Hepburn, 1 Cal 
254. 

41. Pa.—Sheik v. Mt Elroy, 20 Pa 
25. 

42. Ga.—Segars v Crump, 170 S.E. 
786, 177 Ga 665 

19 C.J p 1054 note 87. 

43. Pa—Jones v. Bland. 2 A. 541, 
112 Pa. 176. 


Coiiveyam c of land held adversely 
see Champe^rty and Maintenonee IJJ} 
.10-34 

44. Fla —Wilson v Johnson, 41 So 
305 51 Fla 370 

19 C .r p lO'i'i note 89 

45. P*i —lioward v. Murray, 63 A 
342, 20 1 I’a 4 (j1. 

46. C.il -Baum v. Boper, 64 P 128, 
132 Cal 42 

10 CJ p 105,5 note 91 

47. N C —Alexander v Gibbon. 24 S 
E 74S, 118 NC 796, 54 AmSJi 
757 

19 CJ p 1055 note 92. 

48. Ind—Brown v. Freed, 43 Ind 
253 

Ky—Wall v Hill, 1 B Mon 290, 36 
Am L> 578 

49. Ky.—^Wall v. Hill, supra. 

50. Pa—Miller v. Holman, 1 Grant 
245. 

51. NJ.—Troth v. Smith, 52 A. 243, 
68 N J.Law 36. 
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estate,and if the paramount title is left out¬ 
standing in the heirs of intestate, they alone or 
persons in privity with them or with the estate 
can recover.*'*^ 

§19. - Record or Paper Title 

a. Chain of title from government or 

grantor 

b. Character and requisites of instru¬ 

ment or title deraigned 

a. Chain of Title from Government or Grantor 

Subject to certain exceptions, one seeking to recover 
on a record or paper title must show a regular chain of 
title from the government or some grantor in possession. 

Where plaintiff seeks to recover on a recoid or 
paper title, he must show' a regular chain of title 
from the government or from some grantor in 
possession,and this is esjiecially necessary where 
neither plaintiff nor his predecessors in title were 


§ 19 

ever in possession but it is sufficient either to 
deraign title from the government,^6 or to trace 
title to a party in possession,***'^ it is not necessary 
to do both.**»8 In ejectment against one other than 
the jiroprietor, or one claiming under him, it is not 
necessary to show title out of him if a right of 
entry is proved.****^ Where plaintiff’s title does not 
reach back to the sovereignly of the soil,®® at least 
one of the grantors in the chain of title must be 
shown to have been in tiossession of the premises,®^ 
at or near the lime his deed w'as executed.®^ Hence 
if neither plaintiff’s immediate grantor nor any of 
those through w'hom his title is derived ever had 
any title or possession, he cannot recover.®^ There 
are many cases, however, in which the general rule 
as above stated is dispensed with because defend¬ 
ant is estopped to deny idaintiff’s title, as, for in¬ 
stance, where the action is brought by the mort¬ 
gagee against the mortgagor,®4 by a landlord 
against his tenant,®-** by a purchaser at a sheriff’s 


52. Neb—Wells v. Steckflbeig, 72 
NW 81,5. r>2 Neb S97. (.6 Am S II 
ri29. 

53. Ill— V Hoss, 54 111 79 

54. U S —Island Dovclopniont Co v 
McGeoreo, C C A N J , 20 F 2d 841, 
ccrtioraii denied Mcdt-oiK*" v Is- 
Isnd Development Co, 40 S Ct 27, 
278 US 642, 73 L. Ed 557. and 
mandate denied, CCA, Island De- 
veloianent Co. v. Medeor^e, .;7 F. 
2d 215 

M,i—Stephens v Stark, 168 So 873, 
222 Ala 4 8.5 

t’al —Waechter v. Bullard, 21.5 P 
606. 61 Cal App. 682. 

Fla—Bums V McDaniel, 140 So 111 
lot Fla 626—Foreman v .thbotl 
116 So 1, 96 Fla. 370—Bunch v 
High Sprincs Bank, 89 So 121, 81 
Fla 4.50 

NJ—Wills V Windish, 151 A. 212, 
10fiN.JEti 449. 

N Y —American Surety Co of New 
York V Brink. 250 NYS 521, 140 
Misc 851. 

Okl —Gentry v. McCurry, 273 1* 222, 
134 Okl 182. 

Tenn.—Demareus v Campbell, 65 S 
W 2d 876, 17 Tenn App. 56. 

19 C J. p 1055 note 1. 

Unocoupied, unimproved, or nwin- 
closed land 

Where paper title alone Is idled 
on, in case of unoccupied, unim¬ 
proved, or uninclosed land, proof 
must be of chain of title from ontri- 
nal patentee or donee —Beers v 
Hotchkiss, 245 N Y.S. 478, 230 App 
Dlv 447, affirming 238 N Y.S 463, 
135 Misc. 796, and reversed on other 
grounds 17.5 N.F. 606, 256 NY. 41 
Snilloient title shown 
Ill.—Copple V. Scott. 23 N E 2d 700. 
372 Ill. 307. 


Ind—Sabin.ske v Patterson, 19l> N 
F ,539. 100 Ind App 657. 

19 C.T p 10,5.5 note 1 [i] 

SnfflLclent title not shown 
Ky—Ogle V Colt's Fx’rs, 299 SW 
.566, 221 Ky 726---Bak« r v t\imp- 
bdl 248 SW 1028. 198 Ky 424 
Mo—.lamison v Callow av, 254 S 
W. 101 

19 CJ p 10.55 note 1 fj! 
l*rior or adverse pt>ssession support¬ 
ing right to ietov<‘r see supra § 
18 a 

55. DC—Bursey v. B\on, 30 App. 
DC. .597 

56. Fla —Clark v Cot bn n, 8.5 So 
2.50, 79 FJ.1 788 

Ky.—^Engle v. Walters, 140 S W 2d 
402. 2SJ K.\ 7 \1 —Ogle v Cole's 

K\'rs, 299 S W 566, 221 Ky 726— 
Noe V Russell, 2X1 SW 10.33. 213 
Kv 746—I'ayiie v Kdw-ards 276 S 
W. 116, 210 Ky 417—Fitzgerald v 
Aldridge, 2.58 S W 605, 201 Ky 

846. 

Okl—Kyneh v Calkins, 182 I' 225, 
75 Okl 137 

Ttnn—Atkinson v Atkinson. 130 S 
W 2d 157, 23 Tenn App 209—Coop¬ 
er V Coopt r. 12 1 SW2d 264, 22 
Tenn App 4 73—Bolton College v 
Wellborn, 4 Tenn App 399 
19 CJ p 10.50 note 3 
Without any gap 

Where plaintiff relies on paper 
title, he must establish his chain of 
title back to the commonwealth, 
w'lthout any gap—Adams v Adams. 
238 S W. 386. 194 Ky 202—Payne v 
Kdwards, 221 SW 1073. 188 Ky 302 
Title of defendant 

Where, in ejectment, defendant 
traced title back to the state and the 
United Stales, proof of possession 
by the parties under whom he 
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< l.iirnt d was not necessary to the 
title acquired from thrm—Stew'art 
Bros V R;insom. 87 So 89, 204 Ala. 
.589 

57. Fla.—Scott v Palrlle, 89 So 128, 
81 Fla 438, 446. 

Nev —Cornell v Oobin, 238 I* 314, 
346, 4 9 Nev 101, citing Corpus 

Juris. 

58. Fla—Clark v Cochran. 85 So 
2.50, 79 Fla 788 

19 CJ p 1050 note 3. 

59. !’■ S—Mien v L'ons. Pa, 1 F 
CasNo 227 2 AVash C C 47,5 

60. l*a—Gibson v Hollman, 164 A 
78.3, .31(1 Pa 51 citing Corpus Juris. 

19 CJ p 1056 note 7 

61. Neil—AVhitney v AVyatt, 196 N. 
VV 322. Ill Neb 328 

l*a—(Bbson v llofl in.'in, 164 A. 783, 
310 l»ri 51, citing Corpus Juris. 

19 CJ p 1056 note 8 

62. Pa—(iibson \ Hollman, supra. 
AVvo—Allen v Houn. 219 P 573, 30 

W>o 180. denying rehearing 213 P 
757, 29 AVyo 413. 

19 CJ p 1056 note 9 

63. Ark—Bunch v Johnson, 211 S. 
\V 551. 138 Ark. 396 

Cal—VVairhter v Bullard, 215 1’. 696, 
61 Cal App 683 

Fla —Farrington v. Greer, 113 So. 

722, 94 Fla 457. 

19 CJ. p 1056 note 10 

64. Md —Ahern v White, 39 Md. 

409 

Title by estoppel generally see in¬ 
fra § 21 

65. Me —Hatch v Brown. 63 Me. 

410 

Md.—^Ahcrn v. White, 39 Md 409 
S C —Geiger v. Kaigler, 15 S C. 262. 
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sale against the judgment debtor,®® and also, as 
shown infra § 23, where both parties claim under 
a common source. The rule has also been held not 
to apply as against one wrongfully in possession,®^ 
or where plaintiff shows such a state of facts as 
will warVant the jury in presuming a grant,®® and 
the patentee of swamp lands need not show chain 
of title from the United States.®® 

b. Character and Requisites of Instrument or 
Title Deraigned 

(1) In general 

(2) Title based on judgment, decree, or 

process 

(1) In General 

The instrument relied on or title deraigned must be 
sufficiently valid and better than the defendant’s, but a 
quitclaim deed or a lost or unrecorded deed may suffice. 

In order to maintain ejectment, the instrument 
relied on or title deraigned must be sufficiently 
valid,and it also must be paramount or superior 
to, older, or better than, defendant’s A quit¬ 
claim deed is sufficient to maintain ejectment if 
the grantor could have maintained the action. 
The action may be maintained upon an unrecorded 
deed, where such facts arc shown as are sufficient 


to have put any one who was dealing with the estate 
on inquiry,^® but not by one who had never been 
in possession.*^^ A lost deed which was never re¬ 
corded IS sufficient to sustain ejectment,"^® especial¬ 
ly where it was taken and destroyed by the gran¬ 
tor without consent of the grantee ;7® but it has 
been held that the grantee in an unrecorded lost 
deed cannot recover the land in ejectment without 
first establishing his title through the aid of chan- 
cery.77 Ejectment may also be maintained upon a 
deed by a husband, which conveys a sufficient in¬ 
terest in his wife’s land,*^® or upon a deed by a 
husband and wife jointly of her lands, even though 
the latter’s acknowledgment is defective."^® 

(2) Title Based on Judgment, Decree, or 
Process 

A sufficient title may be based on a valid Judgment 
or decree or an execution or sale thereunder. 

A sufficient title may be based upon a valid judg- 
ment,®t^ including a judgment in favor of plaintiff’s 
ancestor,®! or an execution,®^ or a sale thereun¬ 
der;®® but if title is based on a judgment or ex¬ 
ecution, plaintiff must show that the judgment 
debtor had some right, title, or interest in the 
premises ®^ Plaintiff claiming title through an at- 


es. Md —Ahern v White, 39 Md 
409 

67. F’la—Goodwin v. Mark well, 19 
So 885. 37 Fla 464 

68. Va—Brunswick Land Corpora¬ 
tion V. Parkinson, 133 SE 853, 146 
Va 695 

G-rant or adverse posseasion 

Title which plainlilT in ejectment 
is required to show is either grant 
from commonwealth and connection 
therewith hv regular chain of title, 
or such statement of facts as w'lll 
warrant jury in presuming grant or 
adverse possession for statutory pe¬ 
riod under a daim or color of title 
Tenn —Scales v James, 9 Tenn App. 
306 

Va—Garden Realty Corporation v 
Price. 183 SE 178. 165 Va. 520. 

69. Ind—Nitche v Earle, 19 NE 
749, 117 Ind 270 

7a Fla—Blitch v Sapp. 104 So 328, 
330, 142 Fla 166, citing Corpus 

Juris. 

19 CJ p 1056 note 18. 

Fraud 

Transfer by debtor to creditor, 
knowing of debtor’s insolvency, for 
small consideration, being fraudulent 
as to other creditors, did not convey 
title sufficient to support ejectment. 
—Zwick V Catavenis, 162 N.E 869, 
331 Ill. 240. 

Valid and legal title in general see 
supra } 8. 

71. Fla.—Blitch v. Sapp, 194 So. 328, 


330. 142 Fla. 166, citing Corpus 
Juris. 

Va—Moorefield v. Knigotf, 7 S E 2d 
151. 

19 C J p 1057 note 20 
irotice afforded by possession 

Where plaintiff in action for re¬ 
alty obtained deed while defendant 
was in exclusive possession under 
claim of ownership, plaintiff was put 
on notice of defendant’s interest In 
realty and took deed subject to de¬ 
fendant’s rights—Fite v. Walker, 187 
SE 95, 183 Oa 46. 

^aud included in deeds 

Landowner’s claim to disputed 
land was to be determined by what 
land was included in deeds under 
which owner claimed—Chicago Club 
of Lake Geneva v. Ryan, 234 N W. 
488, 203 Wls, 272. 

Paramount title see supra S 10 

72. Ala —Robinson v. Cahalan, 8 So. 
415. 91 Ala. 479 

19 C J p 1057 note 21. 

73. Ill —('llark v Morns, 22 III 434. 

74. La—Armstrong v. White, 10 La 
Ann. 607 

75. Ohio —Blackburn v. Blackburn, 
8 Ohio 81 

Mo —Donaldson v. Williams, 50 Mo 
407. 

7a N.C—Jennings v. Reevts, 7 S E. 
897, 101 N.C. 447. 

77. Mo —Wynn v. Cory, 43 Mo. 301. 
7a Ky.—Chambers v. Handley, 3 J. 
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J Marsh 98—McClain v. Greeg, 2 
A K Marsh 454. 

Mo —Bryan v. Wear, 4 Mo. 106 
79. Mo—^Wilson V Albert. 1 SW 
209, 89 Mo 5.37. 

Pa—Mercer v. Watson, 1 Watts 
330 

8a Ga—Willohy v. Raiden. 38 SE 
314, 113 Ga 86. 

NC—McPherson v. McCoy, 13 NC 
391. 

19 C J. p 1057 note 29 
81. N.y —Cagger v. Lansing, 64 N. 
Y. 417. 

88. N.C—Lee v Bishop. 89 N.C. 256. 
8a Ind —Whitney v Rightclaim, 6 
Hlackf 322 

Va—Richardson v. Wymer, 61 S.E 
219. 104 Va. 236 
19 C.J. p 1057 note 32. 

Interest of tenant by the entirety 
Where one tenant by the entirety, 
the wife purchased at sheriff’s sale 
the right, title, and Interest of her 
CO tenant, the husband, in lands so 
held, such purchase vests in the 
wife title to the premises for the 
joint lives of both herself and her 
husband, and this estate will support 
an action of ejectment by her gran¬ 
tee.—Zubler v Porter, 120 A. 194, 
98 N.J.Law 444. 27 A.L.R. 822. 

84. Ark—Ward v. Sturdivant, 98 S. 
W. 690, 81 Ark. 73 

N.Y —^Jackson v. Towne, 4 Cow. 699, 
15 Am.D. 406. 

19 C.J. p 1057 note 33. 
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tachment cannot recover where the attachment was 
issued without compliance with the statutory re¬ 
quirements.*® A sufficient title may be based upon 
an authorized decree** or conveyance by a commis¬ 
sioner under such decree,**^ unless too long a time 
elapses before the commissioners exercise their 
authority.** A decree directing a conveyance does 
not of Itself vest such title in the party to whom it 
is directed to be made as to authorize him to re¬ 
cover the land in ejectment,** and, of course, will 
not authorize ejectment against one not a party to 
the suit who has the legal title.*® Title under 
partition proceedings may be sufficient,®^ but as 
against persons in possession, who were not par¬ 
ties to the partition proceedings, title or prior pos¬ 
session must be shown.®^ A void judgment in par¬ 
tition is insufficient.®* Sufficient title may be es¬ 
tablished by a possession based upon a satisfaction 
of a judgment under an agreement;®^ by a credi¬ 
tor’s momentary seizin of land under a levy,®® or 

85. Cal.—Schwartz v. Cov-rll, 12 P 
252, 71 Cal. 306. 

86. Cal —Dickey v. 

704. 121 Cal. 276. 

N.Y —Ackley v 
176 

19 C J p 1057 note 35 

87. Ky —Lofiran v. 

Mon 101 

88. Ill —Schrader v. 

6 ir>. 

89. Va—Nelson v. 

236 

90. Wis—Eaton V. Smith. 19 Wis 
537 

91. Ind—Sahinske v. Patterson, 

196 NE 539, 100 Ind.App 657 
19 C J. p 1058 note 40 
Parol partition held insnfficient 

A parol partition is not such color 
of title as will support a title by 
limitation used as the basis of plain- 
tilT’s action in ejectment, although 
It may be sufficient for purposes of 
defense—Sontag v. Bigrelow, 31 N. 

E 674, 142 Ill 143, 16 L R A 326 

92. N.Y—Greenleaf v Brooklyn, F. 

& C I R Co. 36 NE 393, 141 N. 

Y. 395, affirming: 24 N Y S 526, 71 
Hun 91 

19 C J. p 1058 note 41. 

93. N.Y —^Jackson 
Johns. 459 

M. Ala.—^Knox v. 

345 

96. Me.—Stlckney & Babcock Coal 
Co V Goodwin, 49 A 1039, 95 Me 
246, 85 Am S R 408 

96. Ala—Perolio v Doe, 73 So. 197, 

197 Ala. 660 

NC.—Isler v. Koonce. 81 N.C. 378. 

19 C J. p 1058 note 45 

97. Tenn.—Si^lar v. Malone, 3 
Humphr. 16. 


by a lawful judicial sale®* upon showing that de¬ 
fendant was in possession at the time of the decree 
and salc.®7 So sufficient title may be acquired un¬ 
der a sheriff’s deed.®* To constitute title under a 
sheriff’s sale sufficient, however, the sale must have 
been warranted by law or some order or process 
of court,®® and the person whose title the sheriff’s 
deed purports to convey must have had title,^ sub¬ 
ject to levy and sale.* A guardian’s deed is insuf¬ 
ficient to support an action of ejectment, in the 
absence of evidence that the sale was made under, 
and confirmed by, an order of court.* 

§ 20. - Equitable Title in General 

The general, but not universal, rule, subject to some 
exceptions and qualifications, is that an equitable title will 
not support ejectment. 

The general rule is that a plaintiff in ejectment 
cannot recover on a mere equitable title,^ but is 
required to go into a court <)f chancery to secure 

Y —Trembalh v. Berner, 148 N.El. 
729. 240 NY. 618, modifying 203 N. 
y S. 630, 208 App Div 822—Mc¬ 

Donald V. Skinner, 209 N Y S 219, 
124 Mise 545 

Tenn—Demart us v Campbell, 66 S. 

W2d 876, 17 Tenn App 56 
Va—Rose v Agee, 104 SE 827, 128 
Va. 502—Davis v Bostic, 100 S.B. 
463, 125 Va 698 

W V .1 —Taylor v Russell, 64 S.B. 

923, 65 W Va 632 
19 CJ p 1058 note 53. 

Bare right to redeem Insafflcient 

Ill —Braun v Maloy, 15 N E 2d 685, 
369 Ill. 218 

Zh Kentucky 

(1) A mere equity, however clear 
and ineonlestable it may be, will not 
authorize a recovery in ejectment — 
Gilpin v Davis, 2 Bibb 416. 5 Am D. 
622 

(2) After conveyance to a third 
per.son, one having a lien on the land 
for Its purchase money has an equi- 
lal)le interest in the land however, 
which will support an equitable ac¬ 
tion to recover its possession —Mill¬ 
er V. Farmers’ Bank, 75 S W 218, 25 
Ky U 373. 

(3) And, where plaintifT asserts an 
equitable right, the fact that the ac¬ 
tion is tried on the law instead of 
the equity side of the court does not 
deprive lUaintiff of his right to relief, 
even though in ejettment the legal 
title must be In plaintiff—Stanley v. 
Jones, 27 SW 992, 16 Ky U 328. 

19 C.J. p 1058 note 53 la] 

ShexilTB vendee 

Where defendant paid the purchase 
money and title was taken in the 
son’s name, a sheriff’s vendee can¬ 
not maintain ejectment against th? 
latter.—You v. Flinn, 84 Ala. 409. 


GIb.son, 53 P. 
Dygert, 33 Baib 

Steele, 7 T.B 
Peach, 77 Ill 
Triplett. 81 Va 


V. Brown, 3 
Easton. 38 Ala. 


98. Cal —I’loche v. I*aul, 22 Cal. 105 | 
N Y — Clute V Emmerich, 2 N.E 6, 

99 NY 342. affirming 26 Hun 10 
19 C J. p 1058 note 47. 

99. Ala.—Carter v Smith, 38 So 184. 
142 Ala 41. 110 Am S R 36. 

19 CJ. p 1058 note 48 

Mo—Dollarhide v Mabary, 28 S 
W. 332. 125 Mo. 197. 

19 C J. p 10r»8 note 49. 

2. Ala—Carter v. Smith, 38 So 
1S4, 142 Ala 414, 110 Am S R 36 

Beneficiary of spendthrift trust 
Petition of purchaser at execution 
sale of interest of beneficiary of 
spendllirlft trust in action against 
beneficiary, who the petition alleged 
had taken possession of property 
pursuant to provisions of deed, held 
not to state a cuiuse of action In 
ejectment, since benefaiary’s only 
interest was that of an equitable life 
estate in income or its equivalent 
and purchaser hadi acquired no right, 
title or interest undtr sheriff’s deed 
Gentemann v Dyer, Mo App., 140 
S W.2d 75, transferred see. Sup, 13 
S W.2d 1022. 

3. Ill.—Phelps V. Nazworthy, 80 N. 
E 756, 226 Ill. 254 

4. US —McGrew v Byrd, Mo, 257 
F 66, 168 C C.A. 278, denying re¬ 
hearing, 265 F. 759, 168 C C.A 196 

Ala—Lyons v Taylor, 166 So. 15, 
231 Ala. 600—^Ritter v. Moseley. 
148 So. 143, 226 Ala 64 8—McCor¬ 
mick V McCormick, 130 So. 226, 
221 Ala. 606 

Ark.—Robinson v. Pringle, 117 S W. 

2d 25, 196 Ark. 219. 

Ga—Bell v. Mention, 110 S.E 883, 
152 Ga. 625 

Mo —Farmers’ Bank of Chadwick v. 
Calvin, 292 S W 30. transferred, 
see App., 256 S W. 1119. 
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the recognition and assertion of such title.® Even 
a perfect equitable title will not prevail against a 
naked legal title.® In a number of jurisdictions, 
however, an equitable title will support ejectment,^ 
even as against the holder of the legal title,® at 
least where the equitable title is coupled with the 
right of possession,^ and where the equitable title 
is paramount,^® or the parties claim under a com¬ 
mon source.^ 1 Exceptions to, or qualifications of, 
the general rule have been frequently recognized. 
Thus It has been held that the action may be main¬ 
tained against a trespasser by one in possession 
of land under an executory contract of salc,^“ or 
by a partner claiming under a deed to his firm, 
whatever may be the precise nature of his inter¬ 
est, ^ 3 or by a purchaser to whom the vendor of 
the land has not executed the deed and so is in 
equity the trustee of the vendee and in some 
jurisdictions one who has a perfect equity in land 
can maintain ejectment,as, for instance, w'herc 
the vendee in possession under a contract of sale 
has paid the full purchase price,^® or otherwise 
complied with the terms and conditions of the con¬ 
tract,or where plaintiff is in possession under an 


exchange of lands and is entitled to a convey¬ 
ance.^® So it has been held that plaintiff may re¬ 
cover where he has the equitable title coupled with 
the right of possession but a mere option is 
neither a legal nor an equitable title, and will not 
support ejectment.20 The beneficiary under a trust 
may recover against a trustee holding the mere 
naked title, according to one view ,21 but it has been 
held that, where the trustee conveys in contraven¬ 
tion of the trust, the beneficiaries’ remedy is not 
by ejectment, but in cquity .22 

§ 21. - Equitable Estoppel 

Title by estoppel has been held sufficient to support 
the action; but there is authority taking a contrary view. 

The authorities are not in accord upon the ques¬ 
tion whether ejectment may be maintained upon 
an equitable estoppel. In a number of cases a title 
by estoppel has been recognized as sufficient to sup¬ 
port the action ,23 and it has been held that, where 
plaintiff traces his title back to a point at which 
defendant is eslojiped from denying title, he need 
go no further.2'* It has also been held that, where 


Necessity of legal title feee supra 
§ 8 

Pleading equitable title see infra § 
63 

6. Ark—Maupin v. Gaines. 188 S W. 

552, lar. Ark 181. 

19 C J p 1059 note 54, 

6 . Ill —People v Chicago & N W 
R Co, 87 NK 946, 239 Ill. 42 

19 CJ. P 1059 note 55 

7. Colo—French v. Golston, 100 P. 
2d 581. 

Kan—Tntfen v. Hutson, 65 I’2d 576, 
145 Kan 389—Urschel v. Davis, 263 
P. 1074, 125 Kan 169. 

Okl.—Criner v Davenport-Rethel Co , 
289 I* 742. 144 Okl 74—McCormitk 
V. Stonebraker. 270 P. 1098, 1,33 Okl 
34 

Pa.—Witman v Webner, 165 A. 256, 
108 Pa Super 188. followed in 165 
A. 259, 108 P.a.Super 196 
19 C J p 1059 note 57 
AsBigiuneiLt of contract of pnr- 
oliase, if good, was suflitient evidence 
of title as against assignors to en¬ 
able assignee to maintain ejectment 
against assignors—Davis v. Miller, 
87 P.2d 492, 103 Colo 586. 

Xn zroxtli Carolina 

(1) It is well settled that plain¬ 
tiff In ejectment may reei>v«‘r upon 
an equitable title—Brown v Hutch¬ 
inson, 71 SE 302. 155 N C. 205— 
19 C.J p 1069 note 57 

(2) But this rule was held in¬ 
applicable to permit rei overy by a 
husband in his wife's suit to which 
he was made a party only pro foima 
particularly where there was no al¬ 


legation in the tomplaint to which 
pro<)f of his equitable interest tould 
apply —Perry v Hackney, 55 S E 
280. 142 NC 368, 115 Am S R 741, 
9 Ann Cas 244 

8 . Colo—Dew is v IlaniiUon 58 P 
196, 26 Colo 263. 

9. Colo—Davis x. Miller. 87 P 2d 
402, 103 Colo. 586 

NC—Arrington v Arrington, 10 SE 
278, 114 NC. 116 

10. Kan —Riggs v. Anderson, 27 P 
112, 47 Kan. 66. 

11. LT S —Clinchfleld Coal Corp v 
Stelnman, Va. 223 P 743, 130 CC 
A. 273. 

12. Or—Feehely v Rogers, 8o l'2d 
717, 159 Or 361, denying rehearing 
76 P 2d 287, 159 Or 361 

19 C ./ p 1059 note 62 
Contra Taylor v. Russell, 64 S E 923, 
65 W.Va. 632 

13. Cal —Smith v Smith. 21 P. 4, 22 
P. 186, 549, 80 Cal 323 

14. Pa—^Reed v Murray, 11 Pa 334 
—Hewitt V Ruling. 11 I’a 27 

15. Ga —Sikes V Seckinger, 137 S. 
E 833, 164 Gel 96. 

19 C.J. p 1059 note 65 

16. Ala—Smith v. Spencer, 73 Ala 
299 

Ga —Mays v. Redman Bros , 68 S E 
738, 134 Ga 870 
19 CJ p 1059 note 66 

17. Okl —Landrum v Landrum. 151 
P. 479. 50 Okl 746. 

19 C J p 1059 note 67. 

18. Ga.—^Hester v. Keen, 82 S E 260, 
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141 Ga 832—Temples v. Temples, 
70 Ga 180 

10 CJ p loco note 68. 

19. rs—Melenthin v Keith. CC 
Mmn, 17 P 581, 5 MeCrarv 403 

.\rk—Faulkner \ Feazel, 168 SW 
568, 113 Ark 280 

(’’al—Gone!la V Simmons, 101 P 685, 
10 Cal App 257. 

Ind —Burt v Bowles, 69 Ind 1. 

20. Okl—Alc'Elroy v. Moosi*, 151 P. 
857, 51 Okl 173 

21. Ohio—Avery v. Dufrees, 9 Ohio 
145. 

22. Ala—Bellamv v Pitts, 108 So 
327. 214 Ala 467 

23. N Y —Newborn v. Peart, 200 N 
YS 890, 121 Misc 221. reversed on 
other grounds 210 NTS 146, 219 
App Div 249 

NC—Shelly v. Grainger, 168 S.E 
736, 204 N C 4 88 
19 C J. p 1060 note 73. 

Defendant held not estopped by 
disclaimer filed In mortgage fore- 
(losure proceeding under mistake of 
fact growing out of different desc rip- 
lions of same property—Langford v 
Phillips, 227 P 413, 100 Okl. 63. 

24. Iowa —Morrison v, Wilkerson, 
27 Iowa 374 

Sxecntlon of seonrlty deed 

Title of plaintiff in ejectment Is 
admitted by defendant purchasing 
land from plaintiff and executing se¬ 
curity deed to plaintiff, and secui i- 
ly deed is sufficient to support gran¬ 
tee's action of ejectment, grantor be¬ 
ing eslopped to deny grantee's title 
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plaintiff cannot recover under the rule as to para¬ 
mount title, considered supra § 10, his action must 
be defeated, if defendant does not stand in a rela¬ 
tion which estops him from denying^ plaintiff’s ti¬ 
tle. According to other authorities, however, a 
plaintiff in ejectment cannot recover upon facts 
merely estopping defendant from denying his own¬ 
ership or title but plaintiff, not relying on es¬ 
toppel for his title, may use it to rebut a defense.27 

§ 22. - Interests in Public Lands 

Ejectment for public lands may be maintained upon 
a valid legal estate or title, and in some of the state courts 
It lies upon an entry and receipt for the purchase money, 
or certificate of purchase, or notice of location and lo¬ 
cation, or a warrant and survey coupled with payment. 

Ejectment for public lands may be maintained 
upon a valid,^* legal estate or title,even before 
a patent for the land has been issued to the holder 
of such interest or title So ejectment ma> be 
maintained upon a valid,sufficientconfirma- 
tion^ * or approval thereof,^'* or upon a patent,*^*'* 
even though it may be voidable,-*® but not if the 
patent is invalid.'*'^ Ejectment may be maintained 
upon a patent which is an escheat grant,38 or 
which is issued after the dtath of the patentee.^® 
The grantee of a preeniptor cannot recover from 


§ 22 

his heirs to whom a patent is issued under a statute 
providing for the issuance of the patent to heirs of 
a preemptor dying without having consummated 
his claim.4® The action may be maintained upon a 
legal title derived from the original patentee,^^ or 
upon a sufficient concession or grant^^ from the 
statc,^^ and this applies to a grant from the state 
of swamp and overflowed lands but a con¬ 
cession or grant, which is a mere permission to ap¬ 
propriate land, and which does not effect a sever¬ 
ance until an actual survey, is not a sufficient grant 
upon which to maintain ejectment So ejectment 
may be maintained upon a grant from a municipal 
corporation as trustee;^® upon a conditional grant 
from the United States in praesenti of lands to be 
thereafter located,^'' although conditions precedent 
to the vesting of title must be performed,^® or 
upon an appropriation sufficiently evidenced So, 
w-hcre plaintiff is the grantee of lands reserved 
from preemption until the claims of the grantee are 
determined, he may maintain ejectment for the 
whole tract or an}* portion of it against claimants 
under the preemption laws.-''*^ The title to public 
lands as between persons neither of whom con¬ 
nects himself with the government is considered 
as vested in the fir.st possessor, whose possession 
wull support ejectment against a trespasser,^! and 


Mcunty—Wiley v Marlin, 136 S 
E 151. 163 Ga 381. 

25. Ala —Alabama Mintial Liand <''o 
V Baker. 24 So 706, 119 Ala .{51 

10 CJ p 1060 note 76 

26. Fla—Erwin v Ilekle, 53 So 441. 
60 Fla 56 

19 CJ p 1060 note 77 

27. Mo—Suddarth v Robertson, 24 
S W 151 118 Mo 286. 

19 FJ p 1060 note 78 

28. US—Denise v RuKf?It-s, Mo, 
16 How 242, 14 U Ed 922 

19 CJ p 1037 note 11 

29. II.S—Haltern v Emmons, DC 
Alaska, 46 F 452 affirmed 15 S 
Cl 1039. 159 US J52. 40 U Ed 142 

19 C .1 p 1037 note 42 
Condemnation proceediner 

AVhere, in action for possession of 
real estate, both parties trace source 
of title back to government, plaintiff 
by condemnation proceedings author¬ 
ize d bv act of congress of Feby 28, 
1902, and defendants by original en¬ 
try and government patent, the prior 
acquired title must prevail, in ab¬ 
sentee of lack of sufficiency in de¬ 
scription or faiiure to complv with 
recordation regulations, and no ques¬ 
tion of fact IS presented for jury, 
and direction to return verdict for 
prior claimant is not erroneous.— 
Speais V. SchafT, 229 P. 505, 103 Okl. 
10 . 


30- Idaho—Northern Pat R Co v 
Pyle, 112 P 678, 19 Idaho 3 

19 CJ p 1037 note 43 

31. Mo —Ashley v Cramer, 7 Mo 
98 

32. Al.a—Chastang v. Dill, 10 Ala 
421—Hall V Doe, 19 Ala 37.S 

Mt»—Uandes v Perkins, 12 Mo 238 

33. \la—Chastang v Dill, 19 Ala 
421 

19 CJ p 1037 note 46. 

34. Ala—LiOng v McDougald, 23 
^Ma 413 

L.a — Mott V Hopper. 40 So. 921, 116 
La. 629. 

35. Ala —Rates v Herron, 35 Ala 
117 

19 C J. p 1037 note 48 

36. Mich—Romain v. Lewis, 39 
Mich 233 

37. Mo —Alt V Fullerton, 52 S W. 
400, 151 Mo 598 

19 CJ p 1037 note 50 

38. Md—Clement v. Ruckle, 9 Gill 
326—Hall V Git tings, 2 Harr & J 
112 . 

39. Ark —Campbell v. Garven, 5 
Ark. 485. 

Cal.—Hartley v Brown, 51 Cal 465 

40. Ala.—Tennessee Coal, Iron & R 
Co. V. Tutwiler, 18 So 668, 108 Ala. 
483. 

41. Mo —De Lassus v. Winn, 74 S. 

1 W. 635, 174 Mo 636. 

873 


NC—McC'askill v Walker, 61 S.E. 
46, 147 N C 185 

42. US—Miller v Dale, Cal., 92 U. 
S 473 23 LEd 735 

Mo —CTlark v Rrazeau, 1 Mo 290 
19 CJ p 1037 note 55 

43. W Va—Stockton v Morns, 19 S. 
E 531, 39 W Va 432 

19 CJ p 1037 note 56 

44. U S— Wright v Rosfberry, 7 S 
Ct 985 121 US 488, 30 LEd 1039, 
reversing 63 Cal 252 

19 CJ p 1038 note 57 

45. Mo —Ashley v Cramer, 7 Mo. 
98 

46. Cal —Palmer v. Galvin, 13 P. 
476. 72 Cal 183 

Ky—JMtMiIlan v Brown, 1 A.K. 
M.ii.sh 153 

19 C I p 1038 note 59 

47. Mont.—Ntirthern I’ao R. Co. v. 
Majors. 2 P 322, 5 Mont 111. 

48- Tex—Holloway v Holloway, 30 
Tex 164. 

19 C J p 1038 note 61. 

49. Cal—Dodge v. Yates. 18 P. 323, 
76 Cal 251 

Pa—Sample v Robb, 16 Pa 306. 

19 CJ. p 1038 note 62 
5(^ U.S—Van Reyriegan v Bolton, 
Cal., 95 U S 33, 24 L Ed 351. 

19 C J. p 1038 note 63 
51. U.S —A mess v I'etersburg 

Packing Co, Alaska, 260 F. 710, 171 
I C.C.A. 448. 
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this rule is especially applicable to tldelands in 
Alaska, where by reason of the coast conformation 
such lands are larg^cly used as sites for various in¬ 
dustries but one whose title rests solely on 
statutes relating’ to rights of occupants of public 
lands which are specifically declared void against 
one claiming under the United States has no right 
of possession or to judgment against one claiming 
by virtue of homestead entry under federal laws.^^ 

Entry, certificate, suntey, or zmrrant. In the 
federal courts the rule that ejectment cannot be 
maintained on a mere equitable title, which is dis¬ 
cussed supra § 20, is strictly enforced, so that eject¬ 
ment cannot be maintained on a mere entry made 
with a register and receiver, but only on the pat¬ 
ent, since the certificates of the offijcers of the land 
department vest in the locator only an equitable 
title and this rule prevails in the federal courts, 
even when the statute of the state in which the 
suit IS brought provides that a receipt from the lo¬ 
cal land office is sufficient proof of title to support 
the action,although, where the statute has con¬ 
ferred on the grantee an incipient title after a 
surve> has been made and approved, ejectment 
may be sustained, although the patent has not been 
issued.^® In some of the state courts, however, 
ejectment lies upon an entry and receipt for the 
purchase money,®'^ provided the land has not been 
previously granted to the state or it may be 
maintained upon the receiver’s final receipt,but 
not on a register or receiver’s duplicate receipt,®® 
even though the holder was, after contest, given 
the right to enter ;®i and it has been held that a 
receipt for payment from the receiver at a local 


land office is not sufficient.®^ So in some of the 
state courts ejectment may be supported by a cer¬ 
tificate of purchase duly issued by the proper of¬ 
ficer;®® and the grantee or assignee of a certificate 
of entry,®^ or the heir of the holder of a patent 
certificate may maintain, ejectment;®® and it has 
also been held that the administrator of the pur¬ 
chaser, dying in possession of a certificate, may 
maintain ejectment against one to whom the widow 
has assigned the certificate, although a patent has 
issued to the assignee.®® The holder of a receiver’s 
certificate cannot, however, after entry canceled 
maintain ejectment;®"^ nor can recovery be had 
upon a certificate of survey without a patent.®® 
It has also been held that ejectment may be sus¬ 
tained upon a notice of location, and a location on 
the plat of survey,®® or upon a warrant without a 
survey and it may be supported upon a warrant 
and survey in both the fedcraFi and state"^® courts 
when coupled with payment,"^® but the rule is oth¬ 
erwise where there has been no payment and 
it has been held that the owner of a survey has not 
a legal estate which will support the action.*^® 

§ 23. - Title from Common Source 

It is a general rule, subject to certain limitations, 
qualifications, and exceptions, that where both parties as¬ 
sert title from a common grantor, plaintiff it not required 
to go back of the common source but must only show a 
better title than defendant through that source. 

Since ncilher party in an action of ejectment 
can deny the title under which he claims, it fol¬ 
lows as a general rule that, where both parties as¬ 
sert title from a common grantor, plaintiff is not 
required to go back of the common source, but 
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19 C.J p 1060 note 81. 
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How. 334, 15 BEd 674 

19 C.J. p 1061 note 83 
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161 119 Miss 566 
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Russ, 214 S.W. 860 

19 C.J p 1061 note 84. 

58. Mo.—Foster v. Evans, 51 Mo 
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19 C.J. p 1061 note 85. 
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137 

63. Ala—Ledbetter v. Borland, 29 
So 579, 128 Ala 418. 

19 CJ p 1061 note 90 

64. Wis —McLane v. Bovee, 35 Wis 
27. 

65. Ark.—McClairen v. Wicker, 8 
Ark 192 

19 CJ p 1061 note 92. 

66. Ala—Watson v. Prestwood, 79 
Ala. 416, 

67. Neb—Headley ▼ Coffman, 56 N 

: W. 701, 38 Neb. 68—Morton v 

Green, 2 Neb 441, affirmed 21 Wall 
[ 660, 22 LEd. 639. 
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72. Ga.—Winter v Jones, 10 Ga. 190, 
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Cas.No.l7.768, Pet C C. 429 

Ga—Winter v. Jones, 10 Ga. 190, 54 
AmD. 379. 
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it is sufficient if he shows a better title than de¬ 
fendant through that source.^* This application 
of the principle of estoppel is limited to inconsist¬ 
ent positions in the same suit, and does not extend 
to different suits, unless the second suit grows out 
of a judgment in the first.'^^ 

The general rule extends to heirs and privies of 
parties where they, if living, would have been es¬ 
topped.*^* It also includes cases where plaintiff 
makes affidavit that both parties claim through a 
common source,*^® unless defendant denies that he 
claims title under such source, or claims title un¬ 
der some other source.*® It also extends to cases 
where defendant admits in his answer that he 
claims through a certain grantor ;*i or where dc- 
fendant*2 or plaintiff** is the common source; or 
where the title is derived only from the adverse 
party ;*^ or where both parties claim by descent as 
well as by deed;** or where plaintiffs claim by 
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deed through heirs of decedent and defendants 
through deed from the widow;** or where the re¬ 
mainderman and the life tenant both derive title 
from the same source;*^ or where both parties 
claim under the same act;** or where the deeds 
under which defendant claims reserve plaintiff’s 
land and recognize his title;** or where defendant 
has a conveyance from the common grantor who 
was in possession at the time of conveyance;*® or 
where plaintiff fails to connect himself with an 
outstanding title, and defendant claiming under 
the same lessor is estopped from setting up an out¬ 
standing titlc,*^ or where both parties claim under 
the same patent, but defendant’s title is that of 
quasi tenant to plaintiff;** or where defendant 
holds as tenant under the judgment debtor, plain¬ 
tiff’s title being under a sheriff’s deed ;** or where 
plaintiff claims by inheritance from a judgment 
debtor and defendant by purchase by a remote 
vendor at a judicial sale;*^ or where both parties 
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claim under a sheriff’s sale and plaintiff establish¬ 
es the judgment debtor’s title in himselfor 
where both parties claim under a sale of unseated 
land for taxes;®® or where defendant claims as 
tax sale purchaser’s grantee and plaintiff claims 
as the grantee of the person against whom the 
property was assessed or where both parties 
derive title under the United States town-site 
law ,®® and the rule also applies where, in eject¬ 
ment for dower, defendant has entered into posses¬ 
sion under a conveyance from a grantee of the hus¬ 
band.®® A conveyance from a common ancestor 
will also be binding, although there is some fraud 
alleged, but not proved,^ or where plaintiff is not 
shown to be a party to the fraud .2 If all the title 
IS traced into a common source, through a direct 
deed from such source and a deed from him 
through another, it is immaterial w'hether the lat¬ 
ter deed be void or not.® 

Limitations, qualifications, and exceptions to rule. 
The general rule does not apply, where there is no 
outstanding title superior to that of him who is the 
common source;^ nor does it apply where the gran¬ 
tor’s deed does not purport to convey the entire 
title or leaves it uncertain what interest was con¬ 
veyed;® or where both parties claim under the 
same patent, and the title of neither is connected 
therewith;® or where by plaintiff’s showing he has 
not the legal title by reason of an encumbrance,'^ 
or where plaintiff’s chain of title from the common 
source is defective,® or w^here defendant’s deed 


from the common grantor is void,® although it has 
been held that, where defendant’s deed was not 
delivered, he cannot show that the alleged common 
grantor conveyed the land to another before he 
conveyed either to him or to plaintiff.^® So, the 
general rule does not apply where a quitclaim deed 
stands alone as the common source of title, as 
such deed does not show that the grantee had no 
prior title,or w^hcrc the real di.spute is as to the 
location of a boundary between two distinct tracts, 
one of w^hich the common grantor derived from 
one source and conveyed to plaintiff, and the other 
of which he derived from another source and con¬ 
veyed to defcndant .12 An exception has also been 
made w^here defendant can show that plaintiff’s an¬ 
cestor claimed under a different title than that set 
forth by plaintiff.^® Since in ejectment an equita¬ 
ble title, as shown supra § 20. cannot prevail 
against the legal title, although both parties claim 
from a common source,^^ plaintiff cannot show 
common source of title saving him from proving 
title be>ond such source by evidence that defend¬ 
ant claims under a parol sale from the alleged com¬ 
mon source to his vendor. 

Since the rule which renders it unnecessary for 
a plaintiff to dcraign title beyond the common 
source is one of convenience,^® it does not deprive 
defendant of the right to show that he has a su¬ 
perior title through the common source,^^ or oth- 
erwisc.i® Neither party is precluded from show¬ 
ing that he has acquired another and better title 
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Reserved title 
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from some other person nor does the rule pre¬ 
clude defendant from showing that plaintiff has 
parted with his title.^o Defendant may justify his 
possession by showing that he holds under another 
deed, thereby destroying the proof of title from a 
aimmon source;-^ but defendant cannot defeat the 
action by showing title in a third person independ¬ 
ent of the common source without connecting him¬ 
self with such independent title,22 nor may de¬ 
fendant defeat ihe rule of common source by dis¬ 
claiming title under it and setting up an outstand¬ 
ing title with which he is not connccted.^^ 

Where both parties claim under a common 
source, the inquiry is limited to which has the elder 
and better titlc.^"* and the elder or better title will 
prevail,-*** except that a subsequent purchaser in 
good faith for value will be protected against a 
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prior conveyance.^® The mere naked possession 
without color of title for a short time prior to ac¬ 
quiring a claim under the common title does not 
prevent the application of the rule.27 

§ 24. Right of Plaintiff to Possession 

A present right to possession in plaintiff is essential 
to, and sufficient to support, ejectment. 

While the general rule in ejectment is, as stated 
supra § 10, that the legal title must prevail, yet 
ejectment depends on the right of possession when 
the action is commenced,-® and it is essential to re¬ 
covery that plaintiff have a present^® or immcdi- 
ate3<> right of possession,^! notwithstanding he ma^^ 
have the legal title in himself and where there 
are two or more jilaintiffs all must have the right 
of possession.®** Conversely, a right to immediate 
possession will support ejectment,®^ even against 
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IBntry not essential 

Entry, actual or constructive, i.s 
no hunger essential to the mainte¬ 
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thing of the past, and the right of 
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ceiving convoyane e from grantor 
who gave occupants notice to Quit 
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the holder of the legal title but since the legal 
title to land carries with it the right of posses¬ 
sion,^6 ejectment may be maintained on the legal 
title alone,37 as against an intruder,or one who 
has neither claim or color of title, and has admitted 
title in plaintiff's grantor.39 It has been held, how¬ 
ever, that a right of possession will be determined 
only on the record titlc^^^ or title by limitation.^^ 

§ 25. Ouster of Plaintiff and Possession by 

Defendant 

a. Nature, essentials, and scope 

b. Necessity 

c. Acts of tenant, agent, servant, and 

public or state officer, or guardian 

d. Where there are several defendants 

e. Defendant precluded from denying 

ouster 

a. Nature, Essentials, and Scope 

The ouster of plaintiff from his possession which will 
support ejectment need not be forcible but may be In¬ 
ferred from circumstances. While there is contrary au¬ 
thority, where defendant is in actual possession he need 
not b« in possession of the entire tract which it is sought 
to recover. 

While ejectment lies where there is an actual 
tortious eviction,^2 ^n actual ouster does not nec¬ 
essarily imply an act accompanied by force, but 


may be inferred from circumstances.^* There is 
a sufficient ouster when there is an unlawful in¬ 
terference with the owner's enjoyment of his es¬ 
tate by an unlawful or wrongful entry,^^ with full 
notice of his rights.^® While mere entry unac¬ 
companied by expulsion does not amount to dis¬ 
seizin,^* there may be sufficient ouster where an 
entry is peaceable and without force but is equiva¬ 
lent to a forcible entry,^7 or where there is an en¬ 
try and a claim of possession adverse to the true 
owner and, although mere words are insuffi¬ 
cient, a notice not to trespass may operate to give 
construction to defendant's acts on the land, and 
so aid in determining whether or not there has been 
an ouster.^* A refusal of possession even for a 
temporary period may be such wrongful exclusion 
of one entitled to possession as will be sufficient to 
support ejectment,** and, where defendant's pos¬ 
session is unlawful, there is sufficient basis for 
ejectment, even though he has a right in the nature 
of an easement.*! A mere claim of right and title 
to land in possession of the owner is not an inter¬ 
ference with his possession,*2 but there may be suf¬ 
ficient ousttr where defendant in possession ex¬ 
pressly denies plaintiff’s title,** or claims title in 
himself as by the record of a tax deed,*4 or is in 
possession under chain of title from the lessor's 
ancestor;** or where a widow in possession as- 


sossion and entry —Rhode Island 
Marine Transp Co. v. Interstate 
Nav. Co. 158 A. 370, 62 R I 143 

35. Mich—Kingsnorth v llaker, 18e 
N.W 108. 213 MIrh 204. 

36. Ala.—Stephens v Stark, 168 
So 87S, 232 Ala 48.5. 

N.J—^Northern R. Co of N^w Jer¬ 
sey V Demarest, 108 A 376, 54 
N J I..aw 68 

N.C—^Virginia-Carolina Power C© v. 

Taylor. 144 SKI. 523. 196 NC 65 
19 C J p 1065 note 63 
Clonstractiire possession 

Plaintiff having: valid title Is In 
constructive po*^sossion of prenii«!e*^ 
—Beers V. Hotchkiss, 23S N Y .S 4 »>. 
135 Misc 796. afflrnnd 215 IVYS 
478, 230 App r)i\ 447. rcver.«;cd on 
other grounds 175 N K 506, 2.56 N 
Y. 41 

37. N J.—Northern R Co of New 
Jersey v. Demarest, 108 A. 376, 94 
N.J.Law 68 

19 C.J p 1066 note 64. 

38. Fla—lloi:ans v. Carruth, 19 
Fla. 84 

Pa.—Hull V. Campbell, 56 Pa. 154 

3A. U.S —Sykes v. Hayes, C C HI., 
23 FCas No.13,70.9, 5 Biss. 529. 

4i0l Mo.—M cAnaw v. Clark, 67 S. 
W. 249, 107 Mo. 443. 

Under California law, claim of 
risht to possession In eiectin*^nt ac¬ 


tion must rest on legral title—Rom¬ 
ero V. Janss Inv. Corporation, C C 
A Cal., 84 F.2d 332. 

41. Ky—Hamilton v Ilamlllon, 29 
S W. 876, 16 Ky.L. 793. 

42. Ky—Adams v. Tiernan, 5 Dana 
394. 

43. Md —Hammond v. Morrison, 33 
Md 95 

19 C J. p 1066 note 70. 

44. N J —Bork v United New Jer¬ 
sey R & Cana] Co. 67 A 412. 70 
NJL-aw 268, 103 Am S U S08. 64 
L R A 836. 1 Ann Cas. 861 

10 C J. p 1066 note 71 

45. Cal —Sweetland v. Hill, 9 Cal 
556. 

48. N y.—Doe v Thompson, H Cow 
371. 

47. Ariz—^Tidwell v. Chinojihua 
Cattle Co, 53 P 192, 6 Ariz 352 
19 CJ p 1066 note 74. 

Force or fraud 

Allhouph the equitable title of 
one who obtains peaceful posst.salon 
of property under a contract to con¬ 
vey might be a defense to an ac¬ 
tion of ♦Jectnient, possession gained 
by force or fraud against the will of 
the ov/ner Is no defense—Schick v 
Wolf, 202 NY 8 601, 207 App.Div 

652. 


43. US —Bell V. Foxen, C C Cal 
42 F 755 

Ala—Drumm v. Bryan. 69 So. 483. 
193 Ala 395 

43 . Conn —Dikeman v. Taylor, 24 
Conn 219 

Acts held sufficient 

To maintain possessory action 
plaintiff need prove only that de¬ 
fendant set up fence, cut wood, and 
posted «»lirns forbidding entry.—Por¬ 
tal V. Clause. 4 La App 609. 

50. N Y —Smith v. Revels, 29 N.Y 
S 668. 79 Ilun 213 

19 CJ p 1066 note 77 

51. N J —Ocean Grove Camp-Meet¬ 
ing Ass'n v Bcrthall, 43 A. 887, 
63 N J Law 310, reversing 40 A. 
779, 62 N J Law 88. 

Easements and plaintiff’s title see 
supra Sfi 13, 14 

52. U S —Sucre v Worthington, C 
C.A.NC, 104 F2d 472 

Cal.—Nichols V. Wolf. 148 P. 799, 
27 Cal App 1. 

53. Vt.—^Dodge v. Page. 49 Vt. 137. 

54. Mich.—Hoyt v. Southard, 26 N 
W 385, 58 Mich. 432 

19 C.J. p 1066 note 81. 

55. N C —Register v. Rowell, 48 N. 
C. 312. 


878 



28 C.J.S. 


EJECTMENT 


serts title as donee to the exclusion of the heirs 
or where a purchaser at a guardian’s sale is in 
possession claiming title under the guardian’s 
sale;57 or where defendant under a claim of right 
uses the premises in a manner inconsistent with 
Iilaintiff’s ownership,^* as where there is a sub¬ 
jection of the land to the actual dominion of de¬ 
fendant,^® or where defendant exercises acts of 
ownership and control to the exclusion of plain¬ 
tiff,®® as distinguished from a single act,®^ or occa¬ 
sional acts of intrusion,®2 such as the mere act of 
cutting timber on hand and hauling it off,®® or 
dumping trash on, and removing dirt from, the 
property,®^ although it has been held that occa¬ 
sional entries and acts may be a sufficient posses¬ 
sion when coupled with a claim of right and re¬ 
fusal to deliver pcjssession on demand.®® However, 
where the acts done show no claim of title or in¬ 
terest in the land itself,®® and there are no acts of 
ownership and control nor any inclosure, there is 
no sufficient ouster.®*^ So, where defendant has 
lawful possession and dominion over the premises, 
there can be no recovery ®® 

Continuance of possession. Whether or not de¬ 
fendant’s possession continues after he leaves the 
land must be determined by his acts at the time of 
his departure, the appearance of the land thereaft¬ 
er, and also his claims and intentions ®® 
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Possession of part. Since the possession of one 
who enters a tract of land claiming the whole will 
be treated as coextensive with his claim, although 
he occupies only a part of the land,^® it has been 
held that, although defendant is in actual posses¬ 
sion of only part of the land sought t(i be recov¬ 
ered, plaintiff may recover the whole but there 
are cases holding that recovery must be limited to 
the part possessed or occupied by defendant.'^® 
Again ejectment lies where plaintiff’s lessor and 
defendant occupy different parts of the same tract 
claiming adversely.'^® 

b. Necessity 

(1) Of ouster, dispossession, disseizin, 

or wrongful entry 

(2) Of possession by defendant 

(1) Of Ouster, Dispossession, Disseizin, or 
Wrongful Entry 

Except as otherwise provided by statute, ejectment 
cannot be maintained for land in possession of plaintiff, 
but ouster, dispossession, disseizin, or wrongful entry 
must be shown. 

Ejectment being a possessory action, it cannot, 
as a rule, be maintained for land of which plaintiff 
IS in possession.'^^ It must ordinarily be shown 
that defendant keeps plaintiff out of the possession 
unlawfully;'^® or that there is an ouster or dis- 


56. Pa—Kolloffe: V. Giltllan, 10 A 
88S 8 PaCas 146 

57. Wis—Wilkinson v. Filby, 24 
Wis 441 

58. Mich—Hendricks v. liasson, 1*1 
NAV 867. 40 Mich S3 

Vt—Chil’t.on V lluttolph, 12 VI 231 
Wis—Hurkec v Felton, 11 NW 
588. 54 Wia 405 
19 CJ p 1066 note 85 
69. ITS—Quicksilver Min. Co. v. 
Hicks. C C Cal , 20 F Cas.No 11,508, 
4 Sawy 688 

60. Cal —fJrucll v. Spooner, 12 P. 
611, 71 Cal 493. 

N Y —Hedficld v. Utica & S R. Co . 

25 Barb 54 
19 CJ p 1066 note 87 
ISiBooadiict forcing plai&tllf to move 
Ejectment may be maintained 
where plaintifT was forced to move 
from his house by misconduct of 
defendants residing there under 
agreement to support plaintiff there¬ 
in until his death when it was to 
become defendant’s property.—Stein- 
Inger v. Spaid, 12 Pa.Dist. & Co. 732. 

61 . N.Y —^Jackson v. Pike. 9 Cow. 
69 

62 . R I —Rhode Island Marine 
Transp Co v. Interstate Nav. 
Co., 161 A. 108. 52 RI. 322. 

19 C.J. p 1066 note 89. 


63. U.S —Ozark Band Co v. Leon¬ 
ard. CCAjk. 20 F 881. motion 
denied Leonard v Ozark Land 
Co. 6 set 127, 115 US 465, 29 L 
Ed 445 

19 CJ p 1066 note 89 

04. La —Pruning v City of New 
Orleans. 115 So 733, 165 La. 511 

65. Vt.—Roach v HefCerman, 27 A. 
71, 65 Vt 485 

66. N Y —Cowenhoven v. Brooklyn. 
38 Barb 9 

19 C J. p 1067 note 91. 

67. Mich —Harrington v Port Hur¬ 
on. 48 NW. 641, 86 Mich 46, 13 
L.R,A. 664. 

ea Ill —Sands v. Kagey, 36 N.E 
956. 150 111 109. 

N Y —Binghamton Opera House Co 
V. Binghamton, 34 N.Y.S 421, 88 
Hun 620 

19 C J. p 1067 note 93. 

69. Ky.—M>ers v. McMillan, 4 
Dana 485. 

Pa.—Burke v Hammond, 76 Pa- 172 

TO. Pa —Burke v Hammond, supra 

Plaintiff’s possession of part as au¬ 
thorizing recovery of whole see 
supra 9 18 e. 

71. Colo —Colorado Cent. R. Co. v 
Smith, 5 Colo. 160. 

19 C.J. p 1067 note 96. 
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Uncertainty ae to claim 

Where dispute over boundary In¬ 
volved uncertainty as to claim of 
possession of defendant, plaintiff 
was within his rights in suing for 
possession of whole tract —Nelson 
v Hardin, 173 So 229, 233 Ala. 614. 

72 . Ga —Tripp v. Fausett, 21 S E. 
572, 94 Oa 330 

Tenn —Kelly v Hare, 1 Humphr. 
1G3 

19 C J p 1067 note 97. 

73. N C —Dobbins v. Stephens. 18 
NC 5 

74. Ala—Treadaway v. Hamilton, 
129 So 55. 221 Ala. 479 

Mo—Doebbeling v. Quimby, 299 S 
W’^ 629, 221 MoApp 1178 

Va—Brunswick Land Corporation 
V Perkinson, 132 SE 853, 146 Va 
695 

19 C J. p 1067 note 1. 

Joint poBsession 

Ejectment will not lie where 
plaintiff and defendant are in Joint 
possession—Schnutm.ui v Hillegas, 
120 A. 549, 276 Pa 556 

75. Okl —Winters v. Birc*h, 36 P.2d 

907, 169 Okl 237—Wicki/^er v. 

Warner. 228 P 781, 102 Okl 214. 

19 C.J p 1067 note 2. 
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seizin,^® dispossession,'^'^ a real disturbance either j 
in fact or in law,*^* actual trespass,"^® or tortious 
entry,®® as well as a w^rongful possession Under 
statutes authorizing the action for mere unlawful 
detention, it is not necessary to show an ouster 
and plaintiff in actual possession of the property 
may maintain ejectment under a statute authoriz¬ 
ing the remedy against any person claiming an 
interest therein.®^ 

(2) Of Possession by Defendant 

It is a general rule subject to certain exceptions that 
ejectment can be maintained only against a defendant in 
possession 

The general rule is that ejectment can be main¬ 
tained onh' against a defendant in possession®^ 
when the action was commenced and for this 
purpose the time of the service of the writ is to be 
treated as the commencement of the action 
There are, however, several exceptions to the gen¬ 
eral rule, as for instance, w'hcre a defendant is ad¬ 
mitted to defend the possession of another and 
not infrequently the right to maintain ejectment 
against defendant not in possession has been rec- 


I ognized where defendant claims title to, or an in¬ 
terest in, the premises,®® and especially where both 
parties derive title from a common source,®® or, as 
showm infra § 26, where the land is vacant and 
unoccupied Actual or personal possession®® or 
an actual occufiancy or residence is unnecessary,®^ 
especially where defendant claiming title assumed 
ownership after suit was brought.®" Where de¬ 
fendant IS in possession of the premises when the 
action was brought, his subsequent abandonment 
of the possession will not defeat plaintiff's right 
to recover,®^ although he may prevent recover> 
by abandoning the premises any time before the 
action IS commenced, wdiether the owner accepts 
such abandonment or not.®^ 

c. Acts of Tenant, Agent, Servant, and Public 
or State Officer, or G-nardian 

The possession of a tenant is generally regarded as 
that of his landlord, and an ouster may be committed 
by an agent, servant or tenant. An officer or state agent, 
as distinguished from a mere servant or employee, may 
be proceeded against, but no action lies against minors 
on wrongful possession by their guardian. 

The possession of a tenant is generally to be 


76- Fla—inneh v. Sapp, 191 So 
128 142 Fla 166 

NY—MtKaigr V McKaig, 276 NYS 
829. 154 Misc 257 
19 C J p 1067 note .J 

Tenant la common cannot brin^: 
ejectment afrainst a cotenant unless 
he IS ousted or his riK:hts denied — 
Dixey V. Dixey, 187 NYS 879, 196 
App Div. 352 

77. Pa—Cooper v Smith, 9 Serg^ 
& H 26. 11 Am D 658 

78. La—Louisvitle & N R Co v 
Rigolets Club, 8 T-ia A (Orltcins) 
102—Ni(k V Benhbt rg, 6 La A 
(Orleans) 408 

19 CJ p 1067 note 5 

Interference with tenant, result¬ 
ing In his failure to cultivate land, 
constituted disturbance in fat t as 
basis of possessory action— (Pass 
V Stewart, 133 So 787. 16 La App 
387. 

79- SC—Anderson v Lynch, 16 S 
13 773, 37 St” 575 overruling 

Binda v. Benbow. 43 SCL l5 

80. N.T.—Kahler v Thron, 140 N 
Y.S. 1002, 155 AppDiv 744—Smith 
V. Burtis, 6 Johns. 197, 5 Am D 
218 

19 C.J p 1067 note 7. 

Overlap of claims 

A person claiming under color of 
title does not oust another claim¬ 
ing under,a superior title and sub¬ 
ject himself to ejectment at suit of 
possessor of superior title until he 
actually enters on area in which 
claims overlap —Sucro v. Worthing¬ 
ton. CC.A.N.C.. 104 F.2d 472. 


81 . Vt—Chamberlin v Donahue, 41 
Vt 306 

82. Mo—Fitzpatrick v Carver, 161 
S W 714 253 Mo 189 

83 . Tenn —Scruggs v. Baugh, 3 
Tenn App 256 

84 . Ala—Marbury Lumber Ct» \ 
VVainwright, 80 So 352, 202 Ala 
266 

Ark—Tedford v Emison. 34 S VV 
2d 214 182 Ark 1054 
Fla—Adams v Orange Rcaltj- 
Sales. 183 So 621, 134 Fla 175, 
afTirmcd 187 So 625. 136 Fla 841 
19 CJ p 1067 note 10 

"An action in ejectment cannot be 
maintained, except against a person 
in a<^tuci] possession or claiming ti¬ 
tle to the property or an interest 
th( rein ”—Raflaeli v Pomerov 181 
NVS 314 193 App I>iv 958 af¬ 

firmed 135 NE 897. 233 NY 513 
X^icensees or intermittent trespassers 
Action does not lie against li¬ 
censees, or intermittent trespassers 
w^ho have never been in possession 
— Rhode Island Marine Transp Co 
v. Interstate Nav Co, 161 A 108. 
52 RI 322 

85. Pa—Knoblauch v. Banki s, 10 

I*a Dist & Co. 766, 24 Sch Leg 

Rec 146 

19 C J p 1068 note 11. 

86. N Y —Allen v. Dunlap. 42 Barb 
585 

Vt—McDaniels v. Reed, 17 Vt. 674 

87. Ky —Garnett v. Garnett. 7TB 
Mon 545. 

Mo.—^Warren v. Carter, 5 S W. 42, 92 
Mo. 288. 


88. Ill—xNewlon v Village of Glen 
Ellyn 175 NE 770, 34 3 Ill 489 

Tenn —Scruggs v Baugh, 3 Tenn 
App 256 

Vt—Capital Garage Co v. Powell 
118 A 524 96 Vt 145 
19 CJ p 1068 note 14. 

89. Ill—Dean v Gorton, 52 NE 
880 , J77 Ill 624 

90 . US—Bell V F'oxen. C C Cal . 42 
F 755—Quicksilv er Mm Co 
llicks, C C Cal 20 F Cas No 11 508 
4 Sawy 688 

Cal —Crane v. Ghirardclli, 45 Cal 
235. 

19 CJ. p 1068 note 17.’ 

91 . Mo—Kunze v Evans, 31 SW 
114, 129 Mo 1—Phillips v Phil¬ 
lips, 17 SW 974, 107 Mo 360. 

92. N C —Asheville Land Co v 
Lange, 63 S E 164. 150 N.C 26 

93 . Mich—Outhwaite v. Gunn, 146 
NW. 403, 180 Mich. 66. 

19 C J p 1068 note 20. 

Season for role 

Right of the parties is governed 
by the faets as they existed when 
the action was commem ed —Butler 
v Frontier Tel Co, 79 NE 716, 186 
N Y 486, 116 Am.S R 56.3, 11 L.R.A.. 
NS., 920, 9 Ann Cas 858 

94 . Mich—Connor v Connor, 96 N 
W. 441, 134 Mich 355. 

NY.—Allen v Dunlap. 42 Barb. 585. 
19 C J p 1068 note 21. 

Disclaimer by defendant see infra S 

68 . 
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regarded as that of his landlord;®® but where a 
title to land under lease passes under execution 
sale, the former owner is no longer in possession.®® 
Defendant’s personal acts may constitute a suffi¬ 
cient possession, notwithstanding a tenant is in ac¬ 
tual possession claiming the land as his own, plain¬ 
tiff having no notice of the latter fact.*^*^ One who 
induces another’s tenant to pay him rent does not 
acquire possession, however.**^ An ouster may he 
committed by an agcnl*^*^ or servant and if there 
IS no trespass by defendant in person, it must have 
been committed by his agent or tenant, where the 
statute so requires.^ An officer or state agent in 
custody of property, and one who under his em- 
jiloyment guards and carts for it, has been held 
to have such possession as will supjiort ejectment 
against him,-^ but it has been held that this rule 
does not apply to a mere servant or employ ee ^ 
Ejectment cannot be maintained against minors 
on the wrongful taking of possession by their 
guardian ® 

d. Where There Are Several Defendants 

Acts and possession of one defendant may be the 
acts and possession of all under some circumstances but 
a Judgment against all is not Justified by the possession 
of one alone 

An ouster committed, and possession thereby 
acquired, b}’ one person with the knowledgi and 
consent of anolher, for their joint benefit, are the 
acts and possession of both.® If, however, one 
procures himself to be made a party defendant he 
need not be shenvii to be in possession,^ althenigh 
it has been held that possession of some part of 


the premises by a codefendant is necessaiy, even 
though he has not entered a disclaimer.® In eject¬ 
ment against two the possession of one alone justi¬ 
fies a judgment against him but not against the 
other.® 

e. Defendant Precluded from Denying Ouster 

A defendant's acts or admissions may preclude him 
from denying an ouster 

Defendant in ejectment may be precluded by his 
acts or admissions from denying an ouster.^® 

§ 26. Claim of Title or Acts of Ownership of 
Unoccupied Lands 

Ejectment will lie against one out of possession claim¬ 
ing title to vacant and unoccupied lands, particularly 
where the claim is accompanied with acts of ownership; 
and the oldest and best title will prevail. 

Ejectment will be against one out of possession, 
claiming title, when the lands are vacant and un¬ 
occupied,^^ and his claim is accompanied wuth acts 
of ownership, such as inclosure, cultivation, and 
the like.^“ The oldest and best title will prevail 
where lands are uninclosed and unimproved, 
or are w ild or unoccupied,!^ and not in the actual 
possession!® of either party.!® 

Suffuicmy of chum or acts. Ejectment will be 
against one claiming \acant and unoccupied land, 
although not in possession where he has made en¬ 
tries and surveys of any part of the land,!'^ or 
where with his claim he exercises acts of own¬ 
ership such as inclosure, cultivation, and the like;!^ 
but the claim of title must be a serious, intentional 
claim of ownership, an idle declaration wull not 
be sufficient,!® and the title or interest claimed 


95. 

Wis 

—Hennc‘sy 

V Farfell, 

20 

Wi.s 42 




19 C 

J P 

1068 noti 

22 


96. 

M inn 

—i^iiwan 

v Bensel, 54 

N 

W 

934, 

53 Minn 

46 


97. 

Vt — 

-Stewart v 

Cass, 16 Vt 663, 

42 

Am D 534 



98. 

Ark - 

—Ttdford 

V Emison, 34 

S 

W 

2d 2 

14. 182 Ark 1054 



99. Conn—Munson v. Munson. 30 
Conn 425 

19 CJ p 1069 not«* 25 

1. Mo—Rieckt* V Westenhoff, 10 
Mo App 358 

2. SC—Anderson v Lynch, 16 SK 
773. 37 SC 575 

19 CJ p 1069 note 27. 

3. US—Tindal v Wesley, SC.. 17 
set 770, 167 US 204, 42 L Ed 
137—Wood V. Phillips, C C A N.C.. 
50 F2d 714. 

4L Cal—Buhne v Corbett, 43 Cal. 
264 

19 C J. p 1069 note 29. 

5. Mo —Spitts V. Wells, 18 Mo 468 

6. Cal —Treat v. Reilly, 36 Cal. 129 

28C.J.S—66 


7. Mo—Warren v Carter, 5 SW 42, 
92 Mo 288 

N e^—(lorhani v Krenon, 13 NC 174 
19 CJ p 1069 note 32 

8- Pa—McCanna v Johnston, 19 Pa 
434 

9. isr Y—Champlain & St L R. Co 
V Valentine, 1*) Raib 484 

19 C.J. p 1069 note 34 

10. Ala—Southern Cotton Oil Co v. 
Henshaw, 7 So 760. 89 Ala 448 

19 CJ. p 1069 note 35 

11. Ill —Newton v Village of Glen 

Ellyn. 175 NE 770. 343 111 489— 

ConAerse v Ilunn, 46 NE 747. 166 
Ill 25. 

19 C J p 1094 note 52. 

Where defendoait did not disclaim, 

plaintiff did not need to prove pos¬ 
session in defendant, but could 
maintain the action, although the lot 
was vacant—City of Boulder v 
Plains Loan Realty & Investment 
Co , 224 P 233, 75 Colo 86 
Possession deemed m holder of legal 
title see supra <5 18 c. 
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12. Cal —Garner v Marshall, 9 Cal 
268 

13 . Ky—King v Hunt, 13 SW 214, 
11 Kv L 802 

Va—MtNamara Syndicate v. Boyd, 
70 S E 694, 112 Va 145 

19 CJ p 1069 note 38 

14. N Y —Beeker v. Howard, 47 
How Pr 423, reversed on other 
grounds 4 Hun 359, 6 Thomps & C 
603, affirmed 66 N Y 5 

15 . N C —Deming v Gainey, 95 N C 
528 

Vt—Ml Daniels v Reed, 17 Vt. 674 

16 . SC—Renneker v. Warren, 17 S 
C 139 

Va.—McNamara Syndicate v Boyd, 
70 S E 694, 112 Va 145 

17 . U.S —Harvey v Tyler. Va., 2 
Wall 328, 17 L Ed 871 

18. Cal —-Garner v. Marshall, 9 Cal 
268 

19 C J. p 1069 note 43 

19 . N.Y.—Lucas v Johnson, 8 Barb. 
244—Banyer v. Empie, 5 Hill 48. 
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must be one which if valid would give a posses¬ 
sory right.20 The action lies against one record¬ 
ing a dced2i or a tax deed of wild and unoccupied 
lands,22 and notifying the real owner of such 
claim,23 the rule being especially applicable where 
defendant has refused on request to release his 
claim, the land being wholly unimproved, unfenced, 
and unoccupied;24 or where the recorded deed ap¬ 
pears to be the end of a direct chain of title and 
no person is in actual occupancy ;25 or where de¬ 
fendant claims under a tax deed paid for, pro¬ 
cured and recorded by him, and the land is wild 
and unoccupied.20 It has been held that ejectment 
lies against one who owns the record title, although 
he has subsequently conveyed it where the convey¬ 
ance IS not recorded,27 but it has also been held 
that the owner of a tax title to unoccupied land 
is not liable in ejectment by the former owner when 
the owner of such tax title has conveyed the same 
to another, although such other does not place his 
deed on record ;28 and constructive possession by 
the holder of a tax title of land not in the actual 
possession of any one is not sufficient to maintain 
an action against him when the land is occupied 
in part under an unexpired term of a lease of the 
whole given before the tax title.2i* 

§ 27. Demand, Notice to Quit, or Other Con¬ 
ditions Precedent 

Generally, notice to quit or demand for possession Is 


neoessary only where the relation of landtord and tenant 
exists or where there is a privity or connection of title 
between the parties. 

As a rule, notice to quit or demand for posses¬ 
sion is necessary only where the relation of land¬ 
lord and tenant exists,30 or where there is a priv¬ 
ity or connection of title between the parties.®^ 
While a tenant at will is entitled to notice to quit,32 
and demand of possession,33 there is no sufficient 
tenancy at w’lll to necessitate notice when not ac¬ 
quired by consent of the person interested.24 The 
demand should be made on the tenant in possession 
by, or in the name of, the holder of the legal ti- 
tle,35 but the sufficiency of the demand depends on 
statutory provisions and rules of court.26 Within 
this rule, or as qualifications of or exceptions 
thereto, such notice or demand is required where 
defendant has so entered and holds possession that 
he cannot be treated as a trcspasser,27 as where 
he is lawfully in possession's under a contract 
right,3!> or has entered or holds by permission or 
acquiescence ,4 where one holds under license 
from the crown,4i under an executory contract for 
purchase,^2 as such possession is to be regarded 
as a quasi tenancy at will,43 under a contract or 
purchase from an infant,44 under a sublcasc,4-'» or 
under an agreement, with relation to a division line 
and occupation, which amounts to a license to oc¬ 
cupy until revoked,46 provided such line is not 
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uncertain and unknown.^ Mere delay in bring¬ 
ing suit, where explained, does not render a de¬ 
mand of no force or effect.^® 

Notice or demand is unnecessary where defend¬ 
ant has repudiated or otherwise terminated the 
prior relationship;^® where he holds without title, 
after termination of his rightful or permissive pos¬ 
session, as where one having only an estate during 
the life of another retains possession after such 
estate has terminated,or a tenant at will or at 
sufferance retains possession after the death of 
his landlord,®^ or against one in possession under 
an executory contract of purchase where his right 
to possession under the contract has terminated,®^ 
notwithstanding he is considered as a tenant at 
will,®'* but while a person entering under a parol 
agreement to make a conveyance is not entitled to 
notice to quit, there must be a demand for posses¬ 
sion or a refusal to deliver.®^ So, unless otherwise 
provided by statute,®® notice or demand is unneces¬ 
sary where defendant is a tenant at sufferance 
only,®® or a mere occupant by license, although, 
since there is no right of action in ejectment, as 
shown supra § 25 b (1), unless there has been an 
ouster or disseizin, it has bten held that a licensor 
cannot maintain ejectment against his licensee un¬ 
til the license has been revoked.®^ No notice or 
demand is necessary where defendant is a mort¬ 
gagor in possession or his grantee.®® although it 


has been held that in an action between the orig¬ 
inal mortgagor and mortgagee there is a privity of 
contract as well as of estate and the mortgagor is 
entitled to notice to quit,®® but that the rule is oth¬ 
erwise where the suit is between the mortgagee 
and a purchaser of the interest of the mortgagor, 
since as between them no privity of contract or 
estate exists.®® 

Notice or demand is also unnecessary where de¬ 
fendant denies or disclaims plaintiff’s title, interest, 
or right of possession,®i and holds adversely or in¬ 
dependently, in hostility to plaintiff, and under a 
claim of right in himself,®^ or of ownership of the 
fee,®® or by a claim of title which is defective;®^ 
where he holds under a void deed,®® or a void 
sale,®® where by indenture plaintiff acquired a life 
estate and defendant a right to occupy under con¬ 
ditional covenants w-hich are broken ;®'^ where 
ejectment is founded on a deed of trust and condi¬ 
tion broken ;®® where defendant is a mere servant 
or bailiff in possession;®® where the object of a 
statute as to unappropriated lands is to provide a 
remedy for speedy removal of occupants without 
notice;"® or, subject to certain exceptions,*^! where 
defendant's entry or possession was wrongful at 
Its inception or has become or he has put him¬ 
self in the attitude of a trespasser*^® or a mere in¬ 
truder ;*^^ or where he has forfeited^® or waived 
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his right to notice or demancU® Where a grantee 
conveys the land to a third person, but the first 
grantor still continues in possession, the second 
grantee may bring an action of ejectment against 
him without giving him notice to quit.^^ On a 
breach of a condition subsequent, providing for a 
forfeiture of the estate, the grantor may treat the 
estate as having reverted, and may bring eject¬ 
ment for the premises without previous entry or 
demand for possession, when entry and demand 
are unnecessary under the statuteJS 

Submission of controversy to surveyor. Where 
a statute providing for settlement of boundary line 
disputes by the state surveyor is permissive, eject¬ 
ment may be brought without submitting the con¬ 
troversy to such surveyor."^® 

§ 28. Pendency of Other Action or Proceed¬ 
ing 

To bar an action of ejectment, another pending action 
must involve the same issues and parties. 

In order to operate as a bar, a prior action in 
respect of the same property must be for the same 
injury, and the same matters must be in issue that 
are in issue and might’ be tried in the first action, 
otherwise the causes of action are not identical 
Moreover, it must be between the same parties,^! 
although It has been held that a suit brought by an 
administrator whose appointment was subsequently 
revoked bars an action by heirs In some juris¬ 
dictions, however, the pendency of an action of 
ejectment is not pleadable in abatement of a like 
subsequent suit between the same parties, because 
a former judgment or recovery cannot be pleaded 
in bar of a subsquent action.83 action in eject¬ 


ment and an action to enforce an alleged trust as 
to the same land may be maintained concurrently,®'* 
as may also a suit in unlawful detainer and eject¬ 
ment affecting the same land;®-'* and, clearly, plain¬ 
tiff may have two suits against the same defendant 
pending at the same time for the recovery of the 
same land, where the second suit is brought on a 
title acquired after the commencement of the 
first,®® or on a different title.®" Ejectment will not 
he where the question raised in ejectment is in¬ 
volved in a jicnding foreclosure suit.®® 

§ 29. Abatement on Death of Party 

Generally, on the death of a party the action may be 
revived in the name of, or against, his heirs, provided 
this IS done within the time limited by statute therefor. 

It has long been the settled doctrine that the 
action of ejectment or tHe corresponding statutory 
real action does not abate on the death of plaintiff, 
or the lessor of plaintiff, but may be revived.®^ 
In view of the rule stated supra § 24 that a right 
of possession at the commcncLment of the suit is 
an essential element of plaintiffs cause of action, 
how'ever, if, in tjectment, commenced jointly by a 
life tenant and the remainelermen, the life tenant 
dies before trial and the suit is then abated as to 
him, the remaining plaintiffs cannot prosecute it to 
judgment for their benefit, nor recover possession 
of the land therein even though they may then have 
the right of possession thereof.There can be no 
recovery where the sole lessor of plaintiff was dead 
when the action was brought.^* 

At common law in case eif the death of defend¬ 
ant in an action of ejectment the action i*bates, and 
this rule still prevails in some states,'*- although rt 
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kas been changed in others and the action may be 
revived.®^ On the death of one of several defend¬ 
ants in an action of ejectment, or in the corre- 
spoiiaing statutory action for the recovery of land, 
the cause, although it abates as to him, may be con¬ 
tinued against the survivors.®^ 

On the death of plaintiff, the action must be re¬ 
vived in the name of his successors or heirs,®® and 
not in the name of his administrator,®® and, simi¬ 
larly, if the action is revived on the death of de¬ 
fendant, It must be against the heirs and persons 
claiming under them,®*^ and not against the admin¬ 
istrator alone.®® Statutes limiting the time for 
revival without consent are mandatory,®® and in 
the absence of a saving clause therein, the infancy 
of an heir docs not postpone the running of the 
statute.^ 

§ 30. Successive Actions 

As shown in the C.J.S. title Judgments § 73^, also 
34 C.J ]) 047 note 14 et siq, at common law, and 
in the abs(‘nce of statute changing the rule, a judg¬ 
ment in ejectment is not conclusive on the ques¬ 
tion of title, and an indefinite numbtr of succes¬ 
sive actions in ejectment may be hrmight to recover 
the same land, regardles*' of the result of previous 
actions. To prevent such a niultiplicitj of suits, 
equity assumed jurisdiction at an early day to cii- 
tertain bills of peace and to restrain rejxate'd ac¬ 
tions after the title had been established at law, 
but this common-law rule has been very generally 
abrogated or modified b> statute 


§ 31. Cross-Actions 

Notwithstanding cross petition of defendant asking to 
have titie quieted, piaintiff in ejectment must recover 
on strength of his own titie. 

The application of the rule stated supra § 10, 
that plaintifiF must recover on the strength of his 
own title, IS not prevented by cross petition of de¬ 
fendant asking to have the title quieted.^ 

§ 32. Persons by and against Whom Action 
May Be Brought 

Generaliy, the action may be brought by any person 
having the requisite titie and right to possession against 
the person in actual possession claiming adversely to de¬ 
fendant, although under some circumstances it may be 
brought against one not in actual possession. 

As a general rule, any person having the req¬ 
uisite title and right to possession, and not under 
any personal disability, may maintain an action of 
ejectment.^ One suing in his individual cajiacity 
may reco\er on a jialciit issued to him in his rep¬ 
resentative capacity.'* A person bringing eject¬ 
ment as attorney in fact for others must proyc a 
valid i)ower of attorney.•’ 

Ejectment cannot be brought again.st a person 
who has never done any act by way of assertion 
of title in himself to the iircmises in question, or 
questioned or disputed the title of i>lainlifT® Ex 
cept in those casts, considered siqir.i §g 25 b (2), 
26, which fall within one of the qualifications of 
the general rule that ejectment lies only against 
defendant m possession, the action must he brought 
against the person in actual possession of the 
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City, successor of town 

The city of New York, successor in 
interest of the town of Cravesend, 
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land7 Thus, except where there are express stat¬ 
utory provisions authorizing^ an action agrainst the 
lessor alone,* the action cannot be maintained 
against the real owner alone where the land is in 
possession of a tenant, but must be brought against 
the tenant in possession;® but ejectment cannot 
be maintained against persons in possession of 
land merely as servants or employees of the party 
claiming title adversely, for the reason that their 
possession is that of the employer,^® although 
where the employer is for any reason not amen¬ 
able to the action, the rule is not applicable, and 
the employee or servant becomes ex necessitate 
the proper party defendant.^^ In view of the com¬ 
mon-law rule, stated in the C.J S. title Husband 
and Wife § 22, also 30 C.J. p 528 note 66, giving 
the husband the right to possession of the wife’s 
real property, at common law ejectment for lands 
held in right of the wife may be brought against 


her husband alone, ^ 2 although, as shown infra § 
52 e, under modern statutes the wife, and not the 
husband, is generally the proper party defendant in 
ejectment for lands held by her. Where there is 
no actual occupant of the land the action should 
be brought against the person exercising acts of 
ownership over the premises in litigation.^* Where 
the facts warrant, the action will lie against a 
county. 

§ 33. Compelling Bringing of Action 

By statute, in some jurisdictions, a person in 
possession under claim of title may compel an 
adverse claimant to bring ejectment to try out the 
disputed claim. This is in substance a statutory 
remedy to quiet title, and is treated as such in 
this work, questions Avith respect thereto being 
discussed in the C.J S. title Quieting Title §§ 113- 
114, also 51 C.J. p 289 note 69-p 294 note 99, 


n. DEFENSES 


§ 34. In General 

Facts which may constitute a legal defense to an 
action of ejectment are, broadly, those which negative an 
unlawful entry and withholding of the land by defendant. 

Any facts which go to disprove an unlawful en¬ 
try and wrongful withholding of land by defend¬ 
ant constitute a legal defense to an ejectment ac¬ 
tion but facts which do not negative a wrongful 
withholding from plaintiff do not constitute a de¬ 
fense.^® Possession which has been acquired by 
force or fraud against the will or consent of the 
owner and without color or lawful authority is 


no bar to an action by such owner,^*^ nor is de¬ 
fendant’s good faith a defense to the right of re¬ 
covery.i* 

§ 35. Title in Defendant 

Defendant in ejectment, when not estopped, may de¬ 
feat plaintiff by showing title In himself, even though he 
acquired it subsequent to the commencement of the 
action. 

As a general rule defendant in ejectment, ex¬ 
cept when estopped from so doing, as, for example, 
where he acquires his title derivatively from plain- 
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Graw', 12 Wend., N.Y., 658—19 C J. 
p 1100 note 49. 

11. Cal —Polack v. Mansfield, 44 Cal. 
36, 13 Ani.R. 151. 

19 CJ p 1100 note 60. 

12. Mo —Bledsoe v Simms, 53 Mo. 
395 

19 CJ p 1096 note 83. 

Spouse as necessary or proper party 
in action against husband or wife 
see infra 9 52 e. 

13. N.Y.—Syracuse Gas Light Co v 
Rome. W & O R Co, 11 N Y Civ. 
Proc 239, modified on other 
grounds 5 N Y S. 469, 51 Hun 119. 

Wjs —Le Blond v. Peshtigo, 123 NW. 
157, 140 Wis 604, 26 L R.A ,N.S., 
611. 

19 CJ. p 1073 note 34. 

Claim of title or acts of ownership 
of unoccupied lands generally see 
supra 9 26. 

14. Mont —Sullivan v. Big Horn 
County, 212 P. 1106, 66 Mont. 46. 
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15. WIs —Harley v. Harley, 122 N. 

W 761. 140 Wis. 282. 

19 C.J. p 1073 note 41. 

16- Mo—Carter v. Carter, 141 S.W. 

873, 237 Mo. 624. 

19 C J p 1074 note 42. 

Dofonse based on disputed bounds, 
rles 

Where plalntiif's ownership and 
right of possession were admitted, 
defense which was based on disputed 
boundaries and which would have ef¬ 
fect of converting cause into one for 
survey of lands of all persons pre- 
suma>)ly concerned was not permis¬ 
sible, since defense was not respon¬ 
sive to action staled.—Brown v. Fen¬ 
ton, 68 P2d 1214, 98 Colo. 677. 

17. N.Y.—Howell v. Leavitt, 95 N Y, 
617. 

Fraud or invalidity of plaintiff's title 
as a defense see Infra 9 44 

1 C. Ala—Simmons v. Holliday. 148 
So. 327, 226 Ala. 630. 

La—Crowell, etc., Lumber Co. v, 
Duplissey, 68 So. 590, 180 Lia. 839. 
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may defeat plaintifFs recovery by showing 
title,20 or the right to possession,2i in himself. By 
the weight of authority the rule applies, even 
though the title was acquired by defendant sub¬ 
sequent to the commencement of the action,22 and 
a title acquired by a person under whom defend¬ 
ant claims subsequent to his coming into posses¬ 
sion may be available to protect the latter.23 

§ 36. Want of Title in Plaintiff 

One who is not a trespasser, but who is In peaceable 


possession although without color of title, may as a gen¬ 
eral rule urge defects in the plaintiff's title In defense. 

Defects in plaintiff’s title constitute a good de¬ 
fense in an action against one in prior peaceable 
possession,24 although he is without color of ti¬ 
tle ;25 but there is authority to the contrary.26 
A mere trespasser cannot defend by attacking 
plaintiff's title,27 and a stranger to the title can#- 
not question the validity, of plaintiff’s title when 
the parties to the conveyance have acquiesced 
therein.28 Princiyilcs of estoppel may preclude de¬ 
fendant from questioning plaintiff’s title,®® and 


19. Okl —Schuman v William, 67 P. 
2d 821, 823, 176 Okl 420, citing 
Corpns Jnxls. 

19 CJ p 1074 note 50 
Title by equitable estoppel to sup¬ 
port ejectment see supra § 21. 

XTo estoppel Bbown. 

In ejectment by an administrator 
of the estate of a grantee in a deed 
forming the basis Bf the c ause of 
action, where it appeared that the 
grantor was dead, leaving a will giv¬ 
ing the grantee the land covered bv 
the deed, and that the probate of 
th< will was contested by defend¬ 
ant, and the will disallowed by the 
probate court, and an appeal was 
pending such facts, held not to pre- 
tlude defendant from maintaining 
his defense based on possession — 
Trane v. Veley, 182 NW 915. 140 
JVlinn 84 

20. Ala —Stewart Pros v Ransom, 
87 So 89, 204 Ala .589. 

Pa—CJarland v Seaton, 86 Pa Super 
.508 

Va—Gutshall v Hamilton, 114 SE 
59.5. 134 Va 416. 

10 C J p 1074 note 51. 

Counterclaim of title In defendant 
sec infra 5 46 

Equitable title as defen.se see infra 
§ 41 

Title by adverse possession as de¬ 
fense see infra S 37. 

Titles held Bufficient 

(1) Persons detlving possession 
from mortgagee, after law day. can 
defend ejectment on mortgagee’s 
title—Crabtree v. Price, 102 So 605, 
212 Ala 387. 

(2) A purchaser under a void fore¬ 
closure sale holds under color of 
title and may set up a forfeited 
mortgage against all but the mort¬ 
gagee and those claiming under him 
under a valid foreclosure sale.—Jack- 
son v. Magruder, 51 Mo. 55 

(3) In ejectment, defendant, bona 
fide purchaser for value without no¬ 
tice from one holding record title de¬ 
rived at sheriff's sale, has good title 
barring plaintiff's recovery—Garland 
v. Seaton, 86 Pa.Super 508 

(4) Where in ejectment defend¬ 
ant's claimed title was admitted to 
have been derived from the com¬ 


monwealth and to he older than 
plaintiff’s, it constituted an outstand¬ 
ing superior title to that of plain¬ 
tiff which would defeat plaintiff's re¬ 
covery, although there wa*? a miss¬ 
ing link in defendant’s chain of title 
—Gutshall V Hamilton 114 S E 59.5, 
134 Va 416. 

(5) Other titles held sufficient — 
\dair v Lott, 3 Hill. NY., 182—10 
CJ p 1075 note 57 [h], [d], p 1079 
note 10 [a] (2) (3) 

Titles held not snffleient 

(1) Vendors* agreement to pay 
purchasers in possession under a 
contract of sale the amount expend¬ 
ed on the land by them, in consid¬ 
eration of their remaining in pos¬ 
session and caring for It, despite 
losses alleged to have been caused 
by vendors’ nonperformance, until a 
sale could he consummated, and to 
use their best efforts to sell the land 
and pay such sum with interest from 
the proceeds did not create an in¬ 
terest in the land which defendants 
t ould set up as a defense to an ac¬ 
tion in ejectment hut merely an in¬ 
terest in the proceeds of the sa.li 
thereof—Johnston v Mendenhall, 
207 P 399, 57 Cal App. 347 

(2) Other titles held not sufTu lent 
—Grace v Means, 59 S E 811, 129 
Ga 638—19 CJ p 1075 note 57 La], 
[e] 

To show title defendant may pur¬ 
chase outstanding claims and procure 
as many conveyances as he deems 
necessary or sufficient. 

Ala.—Stewart Bios v Ransom, 87 
So 89, 204 Ala 589 
Pa —Richardson v Morris, 26 Pa 
Super. 192 

Xn ^oalsiana, in possessory action, 
defendant’s contention, objected to 
by plaintiffs, that he owned property 
involved was no defense, since de¬ 
fendant could not transform action 
from possessory to petitory without 
plaintiffs’ consent. 

U S —Strieker Band & Timber Co. v 
Hogue, D.C.La, 7 F Supp 1002 
La—Barrow v. Siracusa, App., 165 
So. 738. 

21. Pa.—Irvin v. Blaclca, 167 A. 468, 
305 Pa. 191. 
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22. Mont—McCauley v. Jones, 86 
P. 422, 34 Mont. 375, 377, 116 Am S. 
R .538 

19 C J. p 1074 note 63. 

Contrary view 

In a few of the older cases a con- 
tiary view has been expressed — 
Hubbard v Bardstowm, 2 J J.Marsh. 
81—19 CJ p 1075 note 54 

23. N Y.—Jackson v Given, 8 Johns. 
137, 5 Am 1> •]28. 

24. Ky—Jones v. Stearns, 260 S. 
W 373. 202 Ky 598 

Mich—Shaw v Hill. 47 NW 247, 
8.1 Mich 322, 21 Am S R 507 
Conveyance by plaintiff ponding ac¬ 
tion see infra 5 40 < 

Inv.ilidity of plaintiff’s title as equi¬ 
table d( fense see infra 44 
Title to support ejectment see su¬ 
pra §§ 7-23. 

25. Ala—Mahan v. Smith, 44 So 
375, 1.51 Ala 482. 

19 CJ p 1075 note 60 

26. NY—People v La Prairie, 154 
N Y S 795, 169 x\pp Div 347 

27. US—Haws v Victoria Copper, 
etc. Co, ITtah. 16 S Ct. 282, 160 U. 
S 303, 40 LE:1 436 

19 C.J p 1086 note 8. 

28. Pa—Christy v. Brlen, 14 Pa. 
248. 

19 (’ J p 1086 note* 9. 

29. A vendee in possession cannot 
defend against a vendor on the 
ground that the latter had no title 
—T.,ighlfoot V. Brower, 66 S.E 1094, 
133 Ga 766. 

Title from common source * 

Title df an entryman on public 
lands- could not be assailed in an ac¬ 
tion of <*jectment, where both par¬ 
ties claimed title through him.— 
VVildman v. Means, 94 So. 823, 208 
Ala 487. 

No estoppel to deny title 

In ejectment suit against husband 
and divorced wife, divorced wife’s 
possession was good against every¬ 
body but the true owner, and hence 
her alleged possession under her hus¬ 
band by virtue of divorce decree, and 
her husband's possession under sub¬ 
sequently surrendered deed from 
complainant, did not estop her from 
denying complainant’s title.—^Atkin- 
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the rule that plaintiff must recover on the strength 
of his own title cannot be invoked as a defense by 
a defendant who fraudulently induced plaintiff to 
purchase a weak title, since the doctrine of estop¬ 
pel then applies. 

§ 37. Adverse Possession 

Title by adverse possession is a good defense to eject¬ 
ment. 

Title by adverse possession or prescription is a 
good defense to an action in ejectment and the 
fact that defendant claims under a deed from a 
source common to the other parties does not pre¬ 
vent him from also claiming by adverse posses- 
sion.-^- 

§ 38. Title or Right of Possession of Third 
Person 

The right to set up a title or right of possession 
in a third person, or the right to show an outstand¬ 


ing title and its characteristics, is considered in 
detail in the following sections. Examine Pocket 
Parts for later cases. 

§ 39. - Right to Show Outstanding Title 

a. General rule 

b. Exceptions to general rule 

a. General Buie 

A defendant in possession under color of title or right 
may generally avail himself of an outstanding title in a 
third person as a defense to ejectment although he does 
not connect himself with such title. Under certain cir¬ 
cumstances, however, defendant must connect himself 
with the title. 

The general rule is that a defendant's who is in 
possession under color of title or right^^ may 
a\ad himself of an outstanding title m a third per¬ 
son as a defenst, notwithstanding he does not con¬ 
nect himself in any way with such outstanding 
title,or the third person is not a party to the 


son V. Atkin««on, Tenn App , 130 S W 

2 d I.*;7 

30. Ala—Graham \ Parte'e, So 

1016, 139 Ala 310, 101 Am S R 

32. 

Pa—Lane v. Reynard, 2 Sorg: & R 
efi. 

31. U S —Stellwajfcn v Tu< ker. D C , 

12 set 724, 144 US r)4S, 36 L Ld 
537—Hunt v Wlckliffe. Ky , 2 Pet 
201 , 7 L Ed 397—Somerville v 

Hamilton, NC, 4 Wheat 230, 4 L 
Ed. ,''i58 

Ala—Bishop V Truett 3 So 154 S5 
Ala 376—Ryan v. Kilpatrick, 6b 
Ala 332 

Ark—Newton v. Bateman, 47 SW 
110, 65 Ark 631. 

Cal —Cannon v. . Stockmon, 36 Cal 
535. 95 Am D 20.5. 

Fla—Doo V Rot, 13 Fla 602. 

Ga—^Hi>?htower v Keaton. 144 SE 
759. 167 Ga 94 

Ill—Keplev V Scully, 57 NE 187, 
185 Ill 52 —Chicago Sanitar> Dist 
V Allen. 53 NE 109, 178 Ill 330 

Ind—Craven v c::ravcn, 105 NE 41, 
181 Ind 553 

Ky—Wooley v McCormick, 45 S W. 
885, 20 KyL 272—^Webber v Gib¬ 
son, 7 Ky L 223. 1 3 Ky Op 60.3— 
Rogers v Moore. 9 B Mon 401 

Mich—Gardner v Gardner, 241 N W 
179. 257 Mich 172—Call v O’Har¬ 
row, 16 NW 249, 51 Mich 98— 
Bunce v Bidwell, 5 NW 1023, 43 
Mich 542 

Mo—Nichols V Tallman, 189 S W. 
1184—Koch V. Gordon, 133 S W. 
609. 231 Mo 645. 

Neb—^Petersen v. Kouty, 171 N.W. 
905, 108 Neb 321. 

NJ.—Conaway v. Daly, 148 A 719, 
106 N.J Law 207—Den v. Wright, 7 
N.J.Law 175, 11 Am.D. 546. 


NY—Deering v Reilly. 60 NE 447. 
167 NY 184 32 NYCivPro( 49— 
Teese v l*oIslev. 10 N Y S _*d 24 6 
2.36 App T>iv 960—Gul)ner \ Pil¬ 
lion, 246 NYS 569, 231 App l)i\ 
837 

Or—Looney v Sears, 186 I' 5t8, 94 
Or 690, denying rehearing 185 I* 
925, 94 Or 690. 

Pa—Pedcrick v Searle, 5 Serg & R 
236 

SC—Porter v Lancaster, 74 SE 
374, 91 S C 300 

Term—Tharpe v. McAulcy, 3 Tenn 
App. 18 

W Vd—Parkersburg Industrial Co v 
Schultz. 27 SE 255, 43 W Va 470 

Reason for role 

Adverse possession vests occupant 
with title against that claimed citlur 
by strangers or former owners, as 
completely as if there had been a 
conveyance by deed—Osceola Fer¬ 
tilizer ("o V Beville, 98 So .3.34, 86 
Fla 179 

Adverse possession of a portion of 
a tract of land held undc*r a ccrlifi- 
cale of tax sale, describing tht whole 
tract, accompanied by claim of the 
whole tract, defeats an action ol 
ejectment against the possessor c>f 
any part of the tract—Winters v 
Hamer, 107 Tenn 337—Tharpe v. Mc- 
Auley, 3 Tenn App 18. 

Z&ception of interest 

A defendant asserting a right 
based on adverse possession must 
show when his interest began — 
Strealy v Spoonhour, 141 A 250, 292 
Pa 378. 

l^ess than statatory period 

(1) The defense of adv erse pos¬ 
session cannot prevail if defendant 
fails to show such possession for the 
statutory period—Saunders v. New 
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Yolk Cent, etc. R Co. 32 N E 54 
135 NY bl3, affirmed 18 NYS 94 2. 
62 Ilun 621 

(2) It has been held that adver.se 
pos.s< ssion for less than the entire 
period under an ex*tut«d verbal 
agreement lixing a div'ision line may 
be a good defense—Kelb y v Old¬ 
ham. 46 S W 214, 20 Ky L 370 

Where record title is clear, only 
dt fense in ejectnu nt ac'tion i.s ad¬ 
verse possession by deft ndanls and 
predec f ssors—Courtner v Putnam 
.30 SW2d 126, 325 Mo 924 
Egnlties considered 

In legal a< tion to oust defendants 
from property claimed by adverse 
po.ssession, great injustice that 
would result from ouster may be 
considered, espc*cially where legal 
right IS equivoc.al—Sowa v Schae¬ 
fer, 175 N E 745. 38 Ohio App 522 

32. Mo —Waddell v Chapman, 238 
S.W 481, 292 Mo 666 

33. Cal —Redemeyer v. Cunning¬ 
ham, 215 P 83, 61 Cal App. 423. 

Colo—French v Golston. 100 P.2d 
581, 583. citing Corpus Jnris. 

Ga—Vick V. Georgia Power Co, 174 
SE 713, 178 Ga. 869—Guthrie v 
Gaskins, 155 SE 185, 171 Ga. 303. 

34. Fla—Adams v Orange Really 
Sales. 183 So. 621, 623, 134 Fla. 
175, quoting Corpus Jnris, and af¬ 
firmed 187 So 625, 136 Fla 844 

N Y.—Lefflngwell v Day, 256 N.Y. 

S 459, 236 AppDiv 797. 

19 C.J. p 1076 note 75. 

35. Cal —Redemeyer v Cunning-* 
ham. 215 P. 83, 61 Cal App. 423. 

Fla—^Adams v Orange Realty Sales,. 
183 So 621, 623, 1.34 Fla. 175. 

quoting Corpns Juris, and affirmed 
1S7 So. 625, 136 Fla. 844. 
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action and particularly is this so when plain¬ 
tiff has not been in possession of the lands within 
the period of the statute of limitations or at all.^^ 
However, there is authority to the contrary,^® and 
even in jurisdictions recognizing the general rule 
under certain circumstances defendant must con¬ 
nect himself with the outstanding title to make it 
available to him as a defense.Thus, as against 
a prior actual possession, not apparently wrongful, 
a defendant in ejectment cannot set up an out¬ 
standing title in a stranger unless he connects him¬ 
self with that title.^® 

b. Exceptions to General Rule 

(1) Possession under plaintiff 

(2) Title from common source 

(3) Defendant a mere trespasser 

(4) Other exceptions 

(1) P’ossession under Plaintiff 

Ordinarily the defense of an outstanding title in a 
third person is not available in ejectment where defend¬ 
ant has entered into possession under plaintiff 

Ordinarily the defense of an outstanding title 
in a third person is not available in an ejectment 
action, where defendant has entered into posses¬ 
sion under jilaintiffbut if, before acceptance 
of either possession or title under a previous con¬ 
tract w'lth plaintiff, defendant disavows both and 
takes possession under what he considers a better 
title, he may defend under it 

(2) Title from Common Source 

The general rule is that, where both parties claim 
title from a common source, defendant cannot show title 
in a third person independent of the common source, un¬ 
less he connects himself with the independent title. 

The general rule is that where plaintiff and de¬ 


fendant both claim title from a common source 
defendant cannot show title in a third person in¬ 
dependent of the common source'*^ unless he con¬ 
nects himself with the independent titlc."*^ This 
rule is limited to precluding defendant from show¬ 
ing a superior outstanding title older than the com¬ 
mon source,^but it does not prevent defendant 
from showing an outstanding title subsequently ac¬ 
cruing,46 such as a tax title,47 and defendant may 
defeat recovery by showing that the title of the 
common source is outstanding in a third person.^® 

(3) Defendant a Mere Trespasser 

A defendant who is a mere trespasser cannot set up 
title in a third person as a defense. 

A defendant who is a mere trespasser or in¬ 
truder cannot set up title in a third person to de¬ 
feat recovery,49 for where a person intrudes with¬ 
out claim of right, upon the actual possession of 
another, there is reason in compelling him to re¬ 
store the possession before he is permitted to show 
title in a third person but this rule does not ap¬ 
ply in a case of that constructive possession which 
the law implies as following title, and defendant 
entering, declaring that he takes the lands as a 
mere possession, acknowledging his ignorance of 
the owner, and ex])ressing a desire to discover him, 
for the inirjiose of purchasing, is not precluded 
from show'ing the title out of the lessors of plain¬ 
tiff, notwithstanding he may be unable to trace it 
to himself.•'*4 So it has been held not to ajiply 
w'here the purpose is to show^ the want of all title 
or right of possession in plaintiff.^^ 

(4) Other Exceptions 

A judgment debtor in possession cannot defend 
against the purchaser at a sheriff's sale by showing an 
outstanding title in another, unless the execution con- 


tJa.—(luthrie v. Gaskins. 1.55 SK 185, 
171 Ga 303 

19 ("J p 1077 note 76 

36. Kla —Adams v. Oranpf Realty 
Sales, 183 So 621, 134 Fla 175, 
affirmed 187 So. 625, 136 Fla 844 

37 . Cal —Redemeyer v Cunning¬ 
ham, 215 P. 83. 61 Cal App 423 

38 . Kan—Ursehel v Davis, 263 P. 
1074, 1076. 125 Kan 169, citing Cor- 
pns Juris. 

19 CJ p 1077 note 11. 

38-^ Ky —Plight v Atwell, 7 T.B 
Mon. 264 

19 CJ p 1077 note 78. 

40. Vt—Healy v. Parkhurst, 118 A. 
5S5, 96 Vt 180. 

19 C J p 1077 note 79. 

41. Tex.—Hall v. Dallas Joint-Stock 
Land Bank of Dallas, Civ.App., 95 


S W 2d 200. 202, quoting Corpus 

Juris. 

19 C J. p 1077 note 82 

42. Pa—Nerhuoth \ Althouse, 8 
Watts, 427, 34 Am D 480 

43. F'la—Scott \ Fairlie, 89 So. 128, 
81 Fla 438, 446 

44. Mis.s—McCready v Lansdale, 58 
Miss 877 

19 C J. p 1078 notes 88-89 

Plaintiff relying on title from com¬ 
mon source see supra 23 

It is a rule of law founded on con¬ 
venience 

NC—Newlin v. Osborne, 47 NC 163 

Tex—Burns v. Goff. 14 S W. 1009, 
79 Tex 236 

45b Ala.—^New England Mortg , etc , 
Co V Clayton. 24 So 362, 119 Ala 
361. 

Miss —McCready v. Lansdale, 68 
Miss. 877. 


46. Miss—M<*Cread> v. Lansdale, 
supra 

47. Miss —McCready v. Lansdale, 
supra 

48. Ga—Willie v. HInes-Yelton 
Lumber Co, 146 SE 901, 167 Ga 
883 

19 C J p 1078 note 93 

49. Colo—French v. Golston, 100 P. 
2d 581, 583. citing Corpus Juris. 

Ill —Randolph v Himk, 123 N E 273, 
288 111 99 

19 CJ p 1078 note 94 

50. NY—Schauber v. Jackson, 2 
Wend 13. 

51. N.Y—Schauber v. Ja< kson, su¬ 
pra. 

52. Nev —Mallet v Uncle Sam Gold, 
etc, Min Co., 1 Nev 188, 90 Am 
D. 484. 


889 



EJECTMENT 


28 C.J.S. 


§ 39 


ferred no power to make the sale. A defendant in pos- 
session who does not disclaim, but makes full defense, 
cannot defend on the ground that he has parted with 
the titid before suit, nor will a deed by a mortgagor to 
a stranger after foreclosure avail an3rthlng against the 
mortgagee. 

As a general rule a judgment debtor in posses¬ 
sion cannot defend ejectment against him by the 
purchaser at a sheriff’s sale by showing an out¬ 
standing title in another.53 If the execution, how¬ 
ever, conferred no power to make the sale, de¬ 
fendant is not estopped to show an outstanding 
title,and defendant in execution may on eject¬ 
ment show that he never had such title as was the 
subject of sale on legal process.®^ If he defends 
he cannot set up that he had conveyed the title to 
another before the judgment against him was ob¬ 
tained but if he abandons the land after the 
sale and subsequently returns to it, an outstand¬ 
ing title will be a good defense, provided he shows 
that he has taken possession and holds under that 

title.^7 

A defendant in possession who does not disclaim, 
but makes full defense, cannot defend on the 
ground that he has parted with the title before 
suit;®* and in ejectment by a mortgagee after 
maturity of the mortgage and default in payment, 
the mortgagor cannot defeat recovery by setting up 
that plaintiff had rented the premises, and was 
therefore not entitled to possession, where defend¬ 
ant’s possession was hostile to that of the lessee;®-* 


nor will a deed by a mortgagor to a stranger aft¬ 
er a'suit for foreclosure avail anything against the 
mortgagee.®** 

It has also been held that, although a conveyance 
is made to the wrong person through mistake, the 
title passes, and it will not avail defendant in eject¬ 
ment to show that the title was made to a person 
different from the one intended to be the grantee,®^ 

Title in state. A defendant cannot set up title 
in the state by escheat to dt feat the title of plain¬ 
tiff, based on a sale for the nonpayment of taxes.®^ 

§ 40. - Character of Outstanding Title 

a. In general 

b. Title barred by limitations or other¬ 

wise lost 

c. Conveyance pending action 

d. Mortgage or other encumbrance 

e. Miscellaneous 

a. In General 

An outstanding title In a third person sufficient to de> 
feat ejectment must be present, subsisting, operative, and 
legal, although an equitable title has been held sufficient 
in a few cases. 

An outstanding title sufficient to defeat an ac¬ 
tion of ejectment must be one which is a present, 
subsisting, operative, legal title,®* upon which the 
fiwner could recover,®'* against both plaintiff and 


53. N.C.—Leach v. Jones. 86 N C. 
404 

19 CJ p 1078 note 98 

54 . NC—Peebles v. Pate, 90 N C. 
348. 

55 . Ala—Cook v.'Webb. 18 Ala 810. 
N J —Falkinburge v. Camp, 3 N J. 

Law 798 

56 . NC—Thomas v. Orrell, 27 N.C. 
569, 44 AmD. 58. 

57. Ill —^Hayes v Bernard, 38 Ill 
297. 

68 . WVa—Wilson v. Braden, 36 S. 

E 367. 48 WVa l‘)6. 

50. Ala—Stanley v Johnson, 21 So. 
823, 113 Ala 344. 

GOu Ky —Addison v. Crow, 6 Dana 
271. 

61. Ky.—Thomas v. See, 8 B Mon. 

6 . 

68 . N Y.—Croner v. Cowdrey, 34 N. 
E. 1061. 139 NY. 471, 36 Am.S R 
716, 54 N.Y.S 738. 

63 . US —Virgrlnia & West Virgrinla 
Coal Co V. Charles, D C Va, 251 
P. 83. affirmed, 254 F. 379. 165 CC 
A. 699, error allowed 255 F 992, 
167 C C.A 671, and dismissed 40 
set. 345, 252 U.S. 669, 64 L.Ed. 
720. 


Mo —Flournoy v. Spra&ue, 214 S W. 
18.3. 

NJ—Swift V Rice, 120 A 187, 98 
N J Law 538, quoting^ Corpns Jnris. 
Va.—Powell V. Holland. 172 S K 295, 
161 Va. 851—Brunswick I^and Cor¬ 
poration V Perklnson, 132 S E 853, 
146 Va, 695. 

19 CJ p 1079 note 10. 

Such title mtuit be valid 
Miss—Rule V Broach, 58 Miss 552— 
Harney v Morton, 36 Miss 411 
W.Va—Wilson v Braden, 36 S.E. 

367, 48 W Va 196 
19 CJ. p 1079 notes 10, 11. 

Titles held snlUoleiLt 

Va —Merryman v Hoover, 59 S E 
483, 107 Va 486. 

19 C J. p 1079 note 10 [a] 

Titles held insofllcieiit 

(1) A “right of redemption in a 
third person, after foret losure. Is 
not such an outstanding title as will 
defeat a recovery in ejectment “— 
Flournoy v. Spragrue, Mo, 214 S W. 
183, 184 

(2) Where true senior legal paper 
title to land in controversy, if not 
in defendant, was outstanding in 
third persons, under whom plaintiff 
asserted no claim, but it also ap- 

I peared that the holders of such su¬ 
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perior legal title had failed to take 
possession or do any act indicating 
that such title was valid, defendant 
in ejectment cannot rely on defen.se 
of an outstanding title.—Virginia & 
West Virginia Coal Co., v Charles, 
D C Va.. 251 F 83, affirmed 254 F 379. 
165 CCA 599, error allowed 255 F. 
992. 167 CC.A. 671, and dismissed 
40 set 345, 252 US 669, 64 L Ed. 
720 

(.3) An owner of land who allow-s 
it to be sold and deeded for taxes 
and then purchases the tax title and 
causes it to be conveyed to a third 
person for his benefit cannot set up 
such title against a purchaser at a 
sale on execution against him, after 
the tax deed was executed —Swift 
V Agnes. 33 Wls. 228. 

(4'' Other titles held insufficient — 
Hoag V Hoag, 36 N.Y. 469—19 C.J. 
p 1079 note 10 [b]. 

64. Mo —Flournoy v. Sprague, 214 
S W. 183 

NJ.—Swift V Rice. 120 A 187, 98 
N.J.Law 538, quoting Corpiu Juris. 
Va—Powell V. Holland, 172 SE 295, 
161 Va 861—Brunswick Land Cor¬ 
poration V Perklnson, 132 S.E. 863, 
146 Va. 695. 

19 C.J. p 1079 note 12. 
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defendant, if asserting it by action. 

Equitable title. It has generally been held that 
defendant in ejectment cannot show an equitable 
right or title in a third personbut there are a 
few cases to the contrary.®"^ 

b. Title Barred by Liinitatioiis or Otherwise 

Lost 

An outstanding title barred by the statute of limita¬ 
tions, or otherwise lost or abandoned, constitutes no de¬ 
fense. 

An outstanding title in a third person barred by 
the statute of limitations,®* or one which has been 
abandoned or otherwise lost,®® constitutes no de¬ 
fense to an ejectment action. An outstanding title 
is a good defense, however, if valid as against 
plaintiff, although barred by limitation as against 
defendant.'^® 

c. Coiive 3 rance pending Action 

A conveyance by plaintiff pending an ejectment ac¬ 
tion is not a defense; but it is a defense as against a 
purchaser at an execution sale who brings suit against 
the execution debtor, or where the conveyance is made 
to defendant. 

A conveyance of the premises in dispute by plain¬ 
tiff iiending the action is not a bar to his recovery 
in an ejectmuit action nor is this rule affected 
by a statute providing that if the right of plaintiff 
to the possession of tlie premises expires after com¬ 
mencement of suit and before trial, the verdict shall 
he returned according to the fact and judgment en¬ 
tered only for damages and cosis.72 xhe rule does 
not apply, however, to a purchaser at an execution 
sale who brings suit against the execution debtor, 
since the latter’s possession is not adverse,*^* or 
where the conveyance is made to defendant him- 
self.74 


d. Mortgage or Other Encumbrance 

Generally a defendant In ejectment cannot set up an 
®*^^®t**'ding mortgage in a third peraon to defeat the 
mortgagor’s title, except after forfeiture; an outstanding 
mortgage or deed of trust, without entry or foreclosure, 
although the condition has been broken. Is not a defense 
as between persons not claiming under such mortgage or 
deed of trust. 

As a general rule, a defendant in ejectment can¬ 
not set up an outstanding mortgage in the hands of 
a third person to defeat the title of the mortgagor 
or his heirs,75 and this rule is not affected by the 
fact that the mortgage is in the form of an absolute 
conveyance with a separate defeasance back;76 but 
a mortgage has been held to constitute a sufficient 
outstanding title after forfeiture,^? except as to 
strangers.?* An outstanding mortgage or deed of 
trust, without entry or foreclosure, although the 
condition has been broken, is not a bar to a recov¬ 
ery in ejectment as between persons not claiming 
under such mortgage or deed of trust,?® and a mort¬ 
gage more than twenty years old cannot be set up 
to defeat an action of ejectment without proof of 
possession under the mortgage or of the present ex¬ 
istence of the debt A deed of trust given to se¬ 
cure the pa>ment of money cannot be set up in 
ejectment as an outstanding titlc.*^ 

e. Miscellaneous 

It is no defense to ejectment that plaintiff holds the 
legal title in trust. Recovery cannot be defeated by 
showing an adverse grant in a stranger of the same date 
as plaintiff’s, nor by the fact that a third person might 
defeat plaintiff’s claim by a plea of disability, personal 
in character, nor by possession by a third person prior 
to plaintiff’s possession. 

The fact that the legal title is held by plaintiff 
in trust for a third person will not avail defend- 
ant.*2 Recovery cannot be defeated by showing an 
adverse grant in a stranger of the same date as 


65. N.J—Swift V Rice, 120 A 187, 
98 N..T Law G38, quoting Ckirpus 
JnrlB. 

19 C.J p 1079 note 13. 

66 . Cal —Plot he v. l*aul, 22 Cal 
105 

19 C J. p 1080 note 17 

67. N Y.—Safford v. Hynds, 39 Barb. 
625 

I*a—Huston v. Wickerham, 8 Watts 
519. 

19 C.J. p 1080 note 18. 

68 . WVa—AV-lson v Braden, 36 S. 
E. 367. 48 W’Va 196. 

19 C.J. p 1080 note 19. 

Limitations and laches see infra S 
49. 

69. Tenn.—Peck v. Carmichael, 9 
Yerg 325 

W Va.—^Wilson v. Braden, 36 S E 
367, 48 W.Va. 196. 

70. U S —^Henderson v. Wanamaker, 
Colo., 79 F. 736, 26 C.C.A. 181. 


71. La,—Ideal Savings & Homestead 
Ass’n V Scott, 160 So 783, 784, 
181 La 978, quoting CorpuB Juris. 

19 CJ p 1080 note 23. 

Title or right at time of demise, ac¬ 
tion, or trial see supra § 16. 

Want of title in plaintiff as defense 
see supra § 36. 

72. Mo—Smith v. Phelps, 74 Mo. 
598 

19 C.J. p 1080 note 26 

73. Ala.—Sellers v Farmer, 43 So 
967. 151 Ala 487 

19 C J p 1080 note 24 

74. Miss —Torrance v. Betsy. 30 
Miss 129 

Title in defendant as defense see su¬ 
pra § 35. 

75. Pa.—Kellner v. Stahl, 3 Pa.Dlst. 
& Co 389. 

19 C.J p 1080 note 28. 
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76. Kan —Hulsman v. Deal, 136 P. 
a20, 90 Kan 716 

Vt.—Gibson v Seymour, 3 Vt. 565 

77. Conn—Smith v Vincent, 16 
Conn 1, 38 Am D. 52. 

19 CJ p 1080 note 30. 

78. Pa—Kellner v. Stahl, 3 Pa.Dlst. 
& Co .389 

19 CJ p 1080 note 31. 

79. Mo —Benton Land Co v Zeitler, 
81 SW 193, 182 Mo. 251, 70 L.R A. 
94 

80. Ala—Loper v. Dickey, 67 So. 
255. 190 Ala 664 

19 C.J. p 1081 note 33. 

81. D.C —Smith v. Sullivan, 20 App. 
DC 553 

19 CJ. p 1081 note 34. 

83. I’a—Brolaskey v. McClain, 61 
Pa. 146. 

19 CJ. p 1081 note 38. 
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plaintiff’s,** nor by the fact that a third person 
might defeat plaintiff’s title by a plea of disability, 
such disability being of a personal character,*^ nor 
by possession by a third person prior to the posses¬ 
sion of plaintiff Where plaintiff relies on a prior 
possession of public lands, defendant cannot show 
that a third person has an older and better claim to 
the land than that of plaintiff.** 

§ 41. Equitable Defenses 

An equitable defense is not available In ejectment at 
common law, but in many jurisdictions the rule has been 
changed. Where such a defense is permitted, the facts 


set up are to be viewed as though made the basis of a 
suit for affirmative relief. 

An equitable title or defense is not available at 
common law, and in the absence of statute chang¬ 
ing the rule, to defeat an action of ejectment.**^ 
An exception to the rule has been held to exist in 
the case of a resulting trust, in which case the es¬ 
tate of the cestui que trust may be set up to bar re¬ 
covery by the person having the legal estate.** In 
many jurisdictions, however, cither by virtue of ex¬ 
press statute or by a union of common-law and eq¬ 
uity jurisdiction in the same court, an action of 
ejectment may be defeated on equitable grounds.** 


83. Ky —Bowman v. Bartlett, 4 
Bibb 520 

84l N J —Watson v Kelty. 16 N J 
Law 517 

85. Aid—Birmlnrham Fuel C\» v 
Boshell. 67 So 40.1. 190 Ala 597 

86 . Cal —Pierey v Sabin. 10 Cal 
22. 70 Am D. 692 

87. US —Bayard v Colefax, C C N 

J. 2 FCaaNo.1.130. 4 Wash C C 

28 

Ala—Ritter v Moseloy, 148 So 143, 
226 Ala 648—McCormick v Mc- 
Cormitk, 130 So 226, 221 Ala 606 
—Cox V C’ox, 95 So 275, 209 Ala 
75—Nickles v Haskina, 15 Ala 619, 
50 AmD 154 

Fla—O.Mceola Fertilizer Co v Be- 
ville, 98 So 354, 86 Fla 479 
Ill—Neil V Kennedy, 149 NF 775, 
yi9 Ill 7.5—Kesl v Cobine 145 N 
E 148, 313 Ill. 438—Randolph v. 
Hinck, 123 NE 273, 288 Ill 99 
Mich—Thompson v. Doore, 257 N 
W 864, 269 Mich. 466. 

N J —Szamatowicz v. Meller, 127 A. 
335, 101 N J Law 36- -Swift v 

Rice, 120 A 187, 98 N J Law 538— 
Van Valkenberg^h v Rahway Bank, 
23 N J Law 538. 

Okl—Allen V. Rt dficld. 230 P. 694, 
104 Okl 88 

Tenn—Patterson \ Robertson, 106 
S W 2d 215, 171 Tenn 520—Camp¬ 
bell V Campbell, 40 Tenn 325 
Va.—Smith v. Bailey, 127 S E 89, 
141 Va 757 
19 CJ P 1081 note 43 
MisBlSBlppi 

(1) "Equitable defenses are not 
generally admissible in an ad ton of 
ejectment" This court leeognizts 
exceptions where defendant is m 
possession under a contra<t of pur- 
cha,se or a contract for a lease — 
Hytkin v. Bianca, 18G So. 624, 625, I 
186 Miss. 323. suggestion of error 
overrub'd 188 So 311, 186 Miss 323 

(2) Under statute allowing a plain- ! 
tiff in ejectment to prevail where he 
IS legally entitled to the possession 
of the land, a defendant Is not pre¬ 
cluded from Interposing an equi¬ 
table defense.—^Ilytken v. Bianca, 3 88 
So. 311. 186 Miss. 323, overruling 


suggestion of error 186 So. 624, 186 
Miss 323 

88 . Pa—Wylie v Manslcy. 18 A 
1092, 132 Pa 65 

19 C ,I p 1082 note 44 

89. US—Commodores Point Tt rnn- 
nal Co V. Hudnall. D C Fla. 28.1 F 
150 

Ark—Robinson v Pringle 117 S\V 
2d 25. 196 Ark 219—Naill v Kir¬ 
by 257 S VV 735. 162 Aik 14 0— 
Wilson V Pannell. 247 S W 64. 
157 Ark 22—Dobbs v Gillett. 177 
S W 1141, 119 x\rk 398 
Cal—Verbeck \ Clymer. 263 P 1017, 
202 Cal 557—Bartiofl v Livacth, 
96 P2d 951. 35 Cal App 2d 710— 
Flint V. Conner, 200 V 37, 53 Cal 
App 279 

Colo —Chent'y v. Crandell, 65 P 56, 
28 ("olo, 383 

Fla—Rauhrson, for Use of Rush v 
Green, 167 So 825. 124 Fla 181 — 
Tilnian v. Niemira, 127 So 855, 99 
Fla 833—Kelsey v Lakt Childs 
("o. 112 So 887, 93 Fla 743— 

Osceola Fertilizer Co v Be\i]le, 98 
So 354, 86 Fla 479 
Ind—^^Xdlor v Sewall. 29 Ind 598 
Iowa—Detmers v Russell, 237 N AV 
4 94, 212 Iowa 767 

Mo —Bundndge v. MeQuown, 293 S 
W. 133—Bush V. Stumpe, 222 S W’ 
3009 

Neb —White V. Whitney, 94 N W 
1012, 68 Neb 739. 

N Y —Newborn v Pearl, 200 N Y S 
890, 121 Misc 221, revel std on 

other grounds 219 N Y.S 146. 219 
AppDiv 249—Dixey v Dixey, 187 
NYS 879, 196 AppDiv 3.52—Mu¬ 
tual Trust Co V Polymero, 105 N 
y S 1024, 54 Misc 379 
Or—Goidon v Adam*?, 268 P 60, 
125 Oi 662, modified on other 
gioimd'5 270 P 474, 126 Or .586 
Wi.’^ —Britt V. Bauman, 226 N AV 955, 
199 Wis. 514 

Wyo—^Allen v. Houn, 219 P 573, 
30 Wyo 186, denying rehearing, 
213 P 757. 29 Wyo 413 
19 CJ. p 1082 note 46 
I>ef ensoB held BUidcient 
I (1) Where a conveyance hv mis¬ 
take fails to describe the whole lot 
I intended to be conveyed, and is fol- 
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lowed by an entry and possession 
of the entire premises by the gran¬ 
tee under a claim of title for more 
than twenty years, it transfers the 
title and whole lot intended to be 
conveyed and the grantee and those 
claiming under him may defend 
ejectment against him w'ithout pre¬ 
vious resort to a suit to reform the 
deed —Mutu.sl Trust Co v Polymero, 
105 NYS 1024, 54 Misc 379 

(2) Where, on confirmation of a 
paitition sale the purchaser paid 
his bid into court, and the ejerk 
was directed to make title, and the 
purchaser went into possession but 
no deed was evc*r given him; the 
equity of the purchaser to receive 
the deed was a good defense in 
G 3 <‘c tnnmt by onci c>f the cotc*nants 
thirty-live vears later—Farmer v. 
Daniel, 82 N C 152. 

Defenses held InsnJlIclent 

(1) Improvc*monts made at great 
expense in reliance on an order from 
which an appe-vl was pending, subse¬ 
quently reversed, aw'arding posses¬ 
sion of leased premises to a pui- 
oh.aser, hardship to the latter, and 
little good to the tenant in ease of 
ouster, solvency of the purchaser, 
and Its leadiness to pay any loss 
suffered, held no defense to the ten¬ 
ant’s action in ejectment —Golde 
Clothes Shop V. Loew’s Buffalo Thea¬ 
tres, 143 NE 017, 236 N.Y 465, 30 
ALR. 931. 

(2) Other defense held insufficient. 
—Murphy v. Hui»ert, 16 Pa 50 

XTotloe of equity 

“Perfect equity is the equivalent of 
legal title and la a goc>d defense 
to an action in ejectment brought 
by one, who took with notice of 
isuch equity"—Bank of Arlington v 
Sasser, 185 S.E. 826, 827, 182 Gu 
474 

Defendant must offer to do equity 

Neb.—Union Stock Ya» ds Nat Bank 

V Day, 113 N.W. 530, 79 Neb 845 
N Y —Hoppough V. Struble, 60 N Y. 

430 

19 C J. p 1083 note 56. 

DacheB 

The fact that the equitable own- 
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An equitable defense in ejectment is to be viewed 
in the same manner as to substance as though the 
same facts had been made the basis of a bill in eq¬ 
uity for affirmative relief.®® The equity presented 
must be such that it may be ripened by the decree 
into a legal title,or such as would estop plaintilT 
from iirosecuting the action in ejectmenl,®^ or such 
that a court of equity would enjoin the execution 
of the judgment in ejectment,®'^ and, in order that 
defendant may prevail, his equitable title must be 
superior to that of plaintiff’s title.®^ 

Where equitable defenses are not permitted, it is 
no defense that a deed absoli.te on its face was in¬ 
tended as a moilgage,®^ or that a deed had been 
executed without consideration to ])rotect the prop- 
ert> from creditors,®® or that defendant purchased 
the property at an unconbrmed judicial salo,®'^ or 
that plaintiff comes into court with “unclean 
hands ;”®^ and an equitable right to relief by w'ay 
of reformation or rescission on the ground of mis¬ 
take IS not available.®® 

Where equitable defenses are permitted, it is a 
good defense that defendant is the sole benehciary 
of a resulting trust in the land in suit,i or that a 


deed absolute on its face was intended as a mort- 
gage,2 or that plaintiff had extended a debt secured 
by deed of trust and in violation of his contract 
had prematurely foreclosed such deed of trust;® 
and defendant may set up the equitable defense of 
contribution.^ An equitable right to relief by way 
of reformation or rescission on the ground of mis¬ 
take is available as a defense,® such as that there 
IS an error in the description of the land in defend¬ 
ant’s deed which he is entitled to have reformed,® 
but defendant cannot defend on equities W'hich do 
not go to plaintiff’s title or right to possession,*^ or 
upon a claimed equity wdiich has been adjudicated 
against him in a prior suit to enforce it.® 

§ 42. - Contract for Purchase 

Generally, where equitable defenses are not allowed, 
a vendee in possession under a contract of purchase can¬ 
not defend on this ground, but where they are allowed he 
can so defend A void contract affords no defense 

At common law% and in the absence of a change 
in the rule, a vendee in possession of land under 
contract of purchase could not defend ejectment 
against his vendor, or one holding the legal titU 
under him.® This rule has been changed in some 


cr <»f land permitted a number of 
years to elap.se without taking* ac¬ 
tion which he might have taken, to 
obtain the legal title, does not pre¬ 
vent him, when sued for the land, 
from setting up such equity a.s a de¬ 
fense —Dutertre v Shall enberger, 34 
P 449, 21 Nev .S07. 

90. Or—Zeuske v Zeuske, 103 P 
64S. lOr. P 249. Or 65, Ann Cas 

19 C I p 1083 note 47. 

91. t\al —Verbeek v Clymer, 261 1* 
1017, 202 Cal 557. 

Miss—Ilvtken v llianca, 188 S<» .111, 
1S6 JV11S.S 323, overruling sugges¬ 
tion of error 186 So 624, ]8(> Mis.s 
323 

NY—Lawrence v Pall, 14 N Y 477, 
4 K»Tn 477—Newborn v Peart, 200 
NYS 890. 892. 121 Mi.sc 221, cit¬ 
ing Ck>rpuB juris, and reversed on 
olhor grounds 219 N Y.S 146, 219 
App Div. 249. 

19 C.J p 1082 note 45. p 1083 notes 
49, 51. 

ISaaitable title and xiffht to posses¬ 
sion 

When plaintiff in an action of 
ejet tment i.s the owner of the legal 
title to the property, and defendant 
rolies on an equitable defense, he 
must, in order to prevent recovery, 
make out a complete equitable title 
and the right of possession there¬ 
under—Barcroft v. Livacich, 96 P 2d 
951. 35 Cal App.2d 710—Flint v Con¬ 
ner, 200 P. 37, 53 CaLApp. 279. 


92. Cal—Bar ei of I v l.ii\atich, 96 

P2d 951. 35 Cal App 2d 710. 

N Y —Goldo Clothes Shop v Loew’s 
Buffalo Theatres 141 NE 917, 236 
NY. 465, 30 ALB 931, reversing 
199 N.YS 924. 206 App Div. 730, 
which affirmed 198 N.Y.S. 457. 

19 C.1 p 1083 note 51 

93. Md—Williams v Peters, 20 A. 
175. 72 Md 584 

19 C J. p 1082 niHe 46 [bj 

94. Neb—Bbizier v Johnson, 9 N. 
W 543 11 Neb 404 

S C —Porter v Purdy, 41 Can S C. 
471 

95. Ill—Ladd v. Ladd. 96 NE 561, 
252 Ill 43 

19 C.J p 1083 note 69. 

96. Tenn—Patterson v Robertson, 
106 S W 2d 21.5. 171 Tenn 520 

97. W Va—McGinnis v Caldwell, 76 
SE 834, 71 WVa. 375, 43 L R.A, 
NS. 630 

9G. Ky —Hoosier Min Co. v Union 
Trust Co, 191 S.W 305. 173 Ky 
505 

99. U S.—Prentice v Stearns, Minn , 
5 set 647, 113 US 435, 28 L Ed 
1069 

1. Mo —Uynds v Hynds, 202 S W. 
387, 274 Mo 123. 

2. Fla —Walls v. Endel. 20 Fla 

86 . 

19 C J p 1083 note 66. 

No defense is shown by an answer 
which only sets forth that the deed 
was intended as a mortgage, and 
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which does not a.sk to reform the 

deed or to redeem the land 

Mo—Sutton V Mason, 38 Mo 120 

NY—Newborn v Peart, 200 NYS 
890, 891, 121 MIsc 221, citing Cor¬ 
pus Juris, and reversed on other 
grounds 219 NYS 146, 219 App 
Div 249 

3. Mo — Swon V Stevens 45 SW 
270. 143 Mo 384—Fisher v Stev¬ 
ens, 44 SW 769. 143 Mo 181 

4. Mo—McCollum v Houghton 30 

S W. 1028. 33 SW. 476 34 SW 

480. 132 Mo 601, 35 T. II A 480. 

5. Cal —King v Dugan, 88 P. 925, 
150 Cal 258 

19 CJ p 10S7 note 28 

Defendant seeking equitable relief 
must submit to do equity 

N Y —llopp<»ugh V. Struble, 60 N Y 
4 30. 

19 CJ p 1088 note 29 

6 . Fla—Osceola Fc»rtilizer Co v 
Kevllle, 98 So 354. 86 Fla 479 

La — Franton v. Nelson, 77 So 767, 
142 La 850. 

7. l*a—St Michael the Archangel 
Creek Catholic Church \' Sohkddc^- 
wowsky, 97 A 932. 933, 252 Pa. 
597 

19 CJ p 1083 note 70 

8. Pa.—Sparks v. Walton, 4 I’hila. 
93. 

9. Ala—Cox V. Cox, 95 So. 276, 209 
Ala. 75 

19 C.J. p 1083 note 72. 
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jurisdictions by statutes permitting the vendee to 
defend upon his equitable title under specified con¬ 
ditions;^® and in some jurisdictions where the dis¬ 
tinction is maintained between actions at law and 
suits in equity, possession by defendant under a 
written contract of purchase, so long as he is not 
in default, is a good defense at law.^^ 

Whether the remedy by ejectment is available to 
a vendor against the vendee on the vendee’s default 
is considered in the C.J.S. title Vendor and Pur¬ 
chaser § 464, also 66 C.J. p 1341 note 23-p 1342 
note 32; and the question of equitable defenses per¬ 
mitted to the vendee against the vendor in such an 
action is considered in the C.J.S. title Vendor and 
Purchaser § 467, also 66 C.J. p 1348 notes 41-55. 

In jurisdictions where equitable defenses are per¬ 
mitted, a vendee in possession under a contract of 
purchase, and not in default, cannot be ousted in 
ejectment by his vendor and even a parol con¬ 
tract of purchase is available in defense, provided 


the accompanying facts of possession and part per¬ 
formance are such as to take the case out of the 
operation of the statute of frauds,unless by stat¬ 
ute such contracts arje wholly void,^5 as a void con¬ 
tract affords no defense.^® 

§ 43. - Liens 

It is no defense that defendant has a lien against the 
property, unless he has a right to possession thereunder* 
nor is it a defense that plaintiff has a purchase money 
lien. 

Recovery in ejectment cannot be defeated by 
merely showing that defendant has a hen against 
the property,since the possession may be award¬ 
ed to the rightful claimant, and the hen still be al¬ 
lowed to stand,1* nor is it a defense that the plain¬ 
tiff has a vendor’s hen where defendant is in pos¬ 
session under a contract of purchase and is in de¬ 
fault ,1® but a hen under which defendant has a 
right to possession,^® or a perfected title acquired 


10. Va—^Wells v. Npw York Min 
& Mfff. Co.. 119 S.E 127, 137 Va. 
460. 

19 C J. p 1083 note 73. 

11. Ill—Neil v. Kennedy, 149 N.E 
775, 319 Ill 75 

Miss.—Hytken v Bianca, 186 So 624, 
625, 186 Miss 323, quoting: Gorpus 
Juris* and sugrgestion of error over¬ 
ruled, 188 So. 311, 18G Miss 323 
19 CJ. p 1084 note 76 
Oral oontraot of pnrcliaBo 

(1) It Is no defense to an eject¬ 
ment action that defendant is in 
possession under an oral contract of 
purchase.—Cox v Cox, 95 So 275, 209 
Ala. 75. 

(2) It IS no defense that defend¬ 
ant has an equitable title based on 
a parol contract of sale antedating 
plaintiff’s deed—Cranford Mercantile 
Co. v. Anderson, 60 So. 874, 179 Ala. 
673 

Both leffal and aqultahle defeiuio 

Possession under an executory 
contract of purchase, with the right 
to be clothed with the legal title, is 
held, under the statute, to be both a 
legal and an equitable defense — 
Harley v. Harley, 122 N W. 761. 140 
Wls. 282. 

12. Flat—Tllman v Nlemira, 127 So. 
855, 99 Fla. 833. 

Mont.—^Williams v Hefner, 297 P 
492, 89 Mont 361—Prosper v 

Smith, 215 P. 649, 67 Mont. 308, 
Or—Coles v. Meskimen, 85 P. 67, 48 
Or. 64. 

19 C.J. p 1084 note 75, p 1085 note 
83. 

Equitable defenses generally see su¬ 
pra S 41. 

Ahaadonod oontraot 

(1) **When the vendee failed or 


refused to make the payments as 
agreed. he . abandoned his 

contract, and in such cast" the con¬ 
tract was not a good defense —Lewis 
V Rouse, 240 P. 275, 276, 29 Ariz 156 

(2) Where the contract has been 
abandoned by mutual consent, de¬ 
fendant cannot invoke il as a de¬ 
fense —Graves v. White, 87 N T 463 

Contract forfeited or breached 

(1) Where contract of purchase 
has been breached by defendant, il 
IS not a good defense—Tilman v. 
Niemira, 127 So. 865, 99 Fla 833 

(2) In action by vendor's grantee 
against purchasers, purchasers could 
not enforce rescission of t onlract 
with vendor, especially where con¬ 
tract had been duly forfeited —Det- 
mers v. Russell, 237 N W. 494, 212 
Iowa 767. 

(3) Where defendant tenders the 
purchase price, prior default In pay¬ 
ment ,of the purchase money is not 
fatal to the defense. 

Minn—Coolbaugh v. Roenier, 21 N 

W. 47-, 32 Minn. 446 
Neb—Bigler v. Baker, 68 N.W. 1026, 

40 Neb. 326, 24 L,.R A. 265 

(4) In Kentucky, since adoption 
of the practice permitting equitable 
defenses, failure to pay the pur¬ 
chase money is not fatal to the de¬ 
fense of a contract for purchase of 
land —Morton v. Dickson, 14 S W. 
905, 90 Ky. 672, 576, 677, 679—19 C. 
J p 1084 note 82 [bj. 

Vnanforoeable contract for ex¬ 
change of property under which de¬ 
fendants took peaceable posiession 
is not defense to ejectment action.— 
Hedden v. Waldeck, 265 P. 344, 89 
Cal.App. 494. 


Possecsion nnder a lease with op- 
’:ion to purchase is a good defense 
—T>8on V Neill. 70 P 790, 8 Idsho 
'?03 

The Ineolvency of the obligor in 
a bond for title is no defense, evf>n 
though he has not paid hi.s own ven¬ 
dor for the land, and has himself no 
title but only a bond for title—Hill 
V Winn. 60 Ga. 337 

13. Pa—Parry v Miller, 93 A. 30. 
247 Pa 45 

19 CJ p 1084 note 79 

14. Neb—Bigler v Baker. 58 NW 
1026, 40 Neb 325, 24 D R A 255 

19 CJ p 1084 note 81. 

15. Minn —McClane v. White, 6 
Minn. 178. 

16. Cal—Huston v Walker, 47 Cal 
484. 

19 CJ. p 1086 note 88. 

17. Mont —Williams v. Hefner, 297 
P. 492, 496, 89 Mont. 361. citing 
Corpus Juris. 

19 C.J p 1085 note 89. 

18. Minn —Montour v. Purdy, 11 
Minn. 384. 88 Am D 88 

Mont —Williams v Hefner. 297 P 
492. 495, 89 Mont 361, citing Cor- 
pus Juris. 

19b Ariz—^Lewis v. Rouse, 240 P. 
275, 29 Ariz. 166. 

Contract for purchase as equitable 
defense see supra S 42. 

Equitable defenses by vendee against 
vendor generally see the C J S title 
Vendor and Purchaser § 467, also 
66 C.J. p 1348 notes 41-55. 

90. Ark.—Robinson v. Pringle, 117 
S.W.2d 26. 196 Ark. 219. 


894 



28 C.J.S. 


EJECTMENT 


through the enforcement of a paramount lien,2i 
will prevail. 

§ 44. - Fraud or Invalidity of Plaintiff’s 

Title 

a. In general 

b. Patents and grants 

a. In General 

Where, and only where, equitable defenses are al¬ 
lowed, it is a good defense that plaintiff's title Is void 
on equitable grounds. Fraud in the execution of a deed 
under which plaintiff claims may be asserted; but where 
equitable defenses are not allowed, the fraud must go 
to Its execution. 

In jurisdictions where equitable defenses are al¬ 
lowed It IS a good defense that the deed under which 
plaintiff claims is void on equitable grounds ,22 but 
where equitable defenses arc not allowed, the inva¬ 
lidity of plaintiff’s title on equitable grounds is not 
available.23 Fraud which relates to the execution 
of the deed under which plaintiff claims,2^ as that 
It was executed in fraud of creditors,2^ or that it 
was misread to the party,26 or his signature ob¬ 
tained to an instrument which he did not intend to 
sign,27 or that it was a forgery,28 qj- that a deed 
or will wras obtained by undue influence23 or du- 
ress,2‘* may be set up as a defense in ejectment 
whether equitable defenses are or are not allowed. 
In jurisdictions w'here equitable defenses arc not 
available, fraud which does not go to the execution 
of the deed cannot be set up as a defense,3i as 
w'here it merely goes to the consideration for the 


§ 44 

deed, consideration not being a subject of inquiry in 
a court of law;32 nor in such jurisdictions is it a 
good defense to show that there was an irregulari¬ 
ty in an assignment of a contract of purchase under 
which plaintiff obtained his legal title ,22 or that the 
claim of plaintiff has never been listed for taxa- 
tion,24 or the breach of an agreement between the 
lessor of plaintiff, who became the purchaser of the 
title of a mortgagor in possession of land under a 
judgment and execution, and defendant to postpone 
the sale under execution for a certain time,26 and 
an heir at law of a grantor who conveyed without 
a consideration cannot set up such conveyance in 
bar of ejectment by the grantee since he is bound 
by the deed of his grantor.26 

b. Patents and Grants 

It is a defense to ejectment that the patent under 
which plaintiff claims is absolutely void. 

Where a patent under which plaintiff claims is 
absolutely void, defendant may defend on such 
ground in an action of ejectmcnt,27 unless defend¬ 
ant is a mere trespasser,2 2 or cannot connect him¬ 
self with the title of the sovereignty.22 Thus a de¬ 
fendant may show want of authority of the officers 
to issue the patent or grant,the cancellation of a 
certificate under which plaintiff claims on the ground 
that It w as illegally issued,^ ^ the death of the pat¬ 
entee before the patent was issued,“*2 that the land 
in question was excepted from the grant,^2 or that 
the person claiming as patentee, although of the 
same name, w^as not the patentee intended by the 
grant.^^ 


21 . Mo—('■owfll V (iray. So Mo 169 
— Gitchfll V Krt-idler, 84 Mo 472 

19 CJ. P 1085 note 91 

22 . Mo—Howell V Sherwood, 112 S 
W 50, 213 Mo 565 

19 C J p 1085 note 93. 

Want of title m plaintiff as a de¬ 
fense see supra $ 36 

Invalidity of execution sale 

Ark—Sumpter v Hot Springs Sav- 
ingrs, Trust & Guaranty Co , 216 S 
W 311, 140 Ark 91. 

23. Mich —Liorangrcr v. Carpenter, 
112 NW 125, 148 Mich 549 

19 C.J. p 1085 note 95 

24. Ala.—Ritter v Moseley. 148 So 
143. 146. 226 Ala 648, citing Cor¬ 
pus Juris —McCormick v McCor¬ 
mick, 130 So 226. 227, citing Cor¬ 
pus Juris, 221 Ala. 606—Davidson 
V. Brown, 110 So. 384, 215 Ala 205 
—Clarkson v. Pruett, 79 So. 194, 
201 Ala 632 

Ill.—^Zwick V Catavenis, 162 N.E 
869, 331 111. 240. 

19 C J. p 1085 note 96 

2B. Ill.—^Zwick V. Catavenis. supra. 


23. Ala.—Davidson v Brown, 110 So 
384, 215 Ala 205. 

19 C.J. p 1086 note 97 

27. Ill —Escherick v. Traver, 66 Ill. 
379. 

19 C.J p 1086 note 97 

28. Wash —O’Brien v McKelvey, 
109 P 337, 59 Wash 116 

29. Ala —McCormick v McCormick, 
130 So 226. 221 Ala 606. 

N Y —Mandeville v. Reynolds, 68 N. 
Y 528 

30. Ga—Hodges v Sylvania Citi¬ 
zens’ Bank, 92 S E. 49, 146 Ga. 
624. 

31. Ala—Davidson v. Brown, 110 
So. 384, 215 Ala. 205 

19 C J. p 1086 note 2 

32. Va.—Taylor v King. 6 Munf 
358. 20 Va 358, 8 Am D 746. 

19 C J. p 1086 note 2. 

33. Ark.—Davis v. Beauchamp, 138 
S W. 636, 99 Ark 404 

Ill.—Sawyer v. Cox, 63 Ill. 130 

34. Ky—Barbour v. Nelson, 1 LItt. 
59. 


35. N.Y —Jackson v. Davis, 18 

Johns 7 

36. N Y —Jackson v. Garnsey, 16 
Johns 189 

37. US—Doolcin v. Carr, Cal., 8 S. 
Ct 1228. 125 US 618, 31 L Ed 844. 

19 C J p 1086 note 11 

38k Ala —Crommelin v. Minter, 9 
Ala 594 

19 C.J p 1086 note 12. 

39. US—Fellows v. Pedrick, Po.. 8 
FCasNo 4,724. 4 Wash.C.C. 477. 

19 CJ p 1086 note 13. 

40. U S.—Reynolds v Iron Silver 
Min Co, Colo., 6 S Ct. 601, 116 U 
S 687, 29 L.Ed. 774. 

19 C.J. p 1086 note 14 

41. Wash —Hayes v. Parker, 3 P. 
901. 2 WashT. 198. 

42. Va —Blankenpickler v. Ander¬ 
son, 16 Gratt 59, 57 Va 69. 

43. Cal.—McLaughlin v. Held, 68 
Cal 208. 

44. N.Y.—^Jackson v. Goes. 13 Johns. 
518. 7 Am.D. 399. 
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Tf, however, the grant is not absolutely void it 
cannot be impeached by defendant in ejectment,^® 
and where a grant or patent for land or legislative 
confirmation of titles to land has been given by the 
sovereignty or legislative authority only having the 
right to make it, without any provision having been 
made in the patent or by the law to inc|uire into its 
fairness between the grantor and the grantee, or be¬ 
tween the third parlies and the grantee, the ques¬ 
tion of fraud as between the grantor and the gran¬ 
tee cannot be raised by a third person, as this is a 
question exclusively between the sovereignty mak¬ 
ing the grant and the grantee.^® A decree in a for¬ 
mer action between the parties directing a convey¬ 
ance to plaintiff and which necessarily adjudicated 
that all requirements of an act had been fully com¬ 
plied with by plaintiff or his predecessors will pre¬ 
clude a defendant from claiming that the deed exe¬ 
cuted in pursuance of such decree was void because 
plaintiff had not (ximplied with some of the require¬ 
ments of such act.^7 

§ 45. - Equitable Estoppel 

Equitable estoppel of the plaintiff Is generally a good 
defense to ejectment, but there is contrary authority. 

The general rule is that any conduct which es¬ 


tops one in pais to assert title or right of posses¬ 
sion to the land is a good defense to ejectment."*^ 
In some jurisdictions, on the theory that only the 
legal title is involved in an action of ejectment, the 
doctrine of equitable estoppel is not a defense.^® 
A defendant vMthout title or right to possession in 
himself cannot invoke the doctrine of equitable es¬ 
toppel against a plaintiff who holds under a valid 
record title.The grantor of land adversely held, 
although guilty of a criminal act under the statute 
against champerty, is not precluded from recovery 
in ejectment •'»! 

§ 46. Set-Off, Counterclaim, and Reconven¬ 
tion 

Set-off 18 not a defense to ejectment, but in some 
Jurisdictions a counterclaim may be an equitable defense. 

Strictly speaking the doctrine of set-off has no 
application to an action of ejectment •'*2 In some 
jurisdictions, however, a defendant may avail him¬ 
self of a counterclaim as an equitable defense, 
such as that title is in defendant It has been 
held that matter constituting an estoppel in pais 
may be relied on by defendants as an equitable coun¬ 
terclaim on which to base a prayer for affirmative 
relief. 


45- Ga—Winter V Jone^, 10 (Ja 190, 
.*>4 Am D 379. 

N C—Lovinij^^ood v. 44 N C 

407, 

19 C J. p 1086 note 19. 

46. US—Field v Seabury. Cal, 19 
How 323, 333, 16 L, Ed 6.60, (.55 

Okl—Miller v Severs, 141 P 965. 
42 Okl 378 

19 C J p 10S6 note 20 

47. Cal—Foibes v. Reilly, 57 Cal 
302. 

48. U S —People of Porto Rico v. 
Livlnprston, C C A P.R , 47 F 2d 712. 
certiorari denied 52 S Ct 23, 284 
US 642. 76 LEd 546—Weber v 
Hertzell. C C A Okl . 230 F 965 

Fla.—Mahoney v Cooke, 157 So 200, 
117 Fla 91—Dean v Kane, 143 So. 
656. 106 Fla 814—Tilnian v Nie- 
mlra, 127 So 855, 99 Fla 83.3— 
Florida Land Inv Co v Willianus, 
116 So 642, 98 Fla 1258—Fairlie v. 
Scott, 102 So 247, 88 Fla 229— 
Thomas v Goodbread. 82 So 835, 
78 Fla. 278 

Me—Goodwin v. Boutin, 156 A. 738, 
130 Me 322 

Mich.—Weber v Ford Motoi Co , 222 
NW. 198. 246 Mich. 213 

19 C J p 1087 note 22, p 1088 note 
38, p 1089 note 48. 

Ekiuitable estoppel as a counterclaim 
see infra § 46. 

Sufficiency of title by estoppel as 
basis for action see supra $ 21. 


Ifature of defense 

(1) ‘While an estoppel in pai.s 
called an equitable estoppel it is a 
legal estoppel as well and is not 
treated as a distinctively equitable 
defense "—Weber v Hertzell, CCA 
Okl., 230 F. 965, 968 

(2) Laches in the sense of dtday 
when accompanied with other facts 
con.slituting an estoppel in pais Is 
available as a defense at law—Lewis 
V Lewis, 57 A 7.35, 76 Conn 586—19 
C J p 1089 note 48 

(3) Laches constituting an estop¬ 
pel, being available as a defense at 
law, aftords no ground for resort to 
equity. 

U S —Wehrman v Conklin, Iowa, 

15 SCI 129, 155 US 314, 39 LEd 

167 

DC—Roller v. Clark, 38 AppDC 

260 

Matter uot oonstltuting defense 

Plaintiff in an action to recover 
land, who did not know that de¬ 
fendant who had agreed to pur¬ 
chase for him had taken the property 
in his own name, and did not ap¬ 
prove the sale to defendant or re¬ 
ceive any of the proceeds of the sale, 
was not precluded from showing that 
defendant agreed to put chase the 
land for him.—Adams’ Adm’r v 
Wells. 166 S.W. 407, 163 Ky 768 

49. Ala—Earnest v. Fite, 100 So. 

637. 211 Ala. 363. 
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Ill—Kesl V Cobinc. 145 NE 148, 
313 Ill 138—I>i( kman v M.uli»?on 
County Light & I’ow^er Co, 136 N 
E 790, 304 Ill 470 

19 C.T. p 1083 note 62, p 1087 note 
2.3 

51k Ark—Cooper V Newton, .66 S W. 
867, 68 Ark 150. 

51. NY—Chamberlain v Taylor, 92 
NY 348. 12 AbbNCas. 47.1, re¬ 
versing 26 Hun 601 

52. Ala—McKinnon v. Lessley, 8 So 
9, 89 Ala 625. 

Md —Nutwell V Tongue, 22 Md 419 

19 C.7 p 1088 note 34 

Defenses to actions for mc.sne profits 
and damages see infra ? 133. 

Pleading set-off, counterclaim, and 
cross complaint see Infra § 69. 

53. Or—Zeuske v. Zeuske, 103 P 
648. 10.6 P. 249, 65 Or. 65 , Ann Cas 
1U12A 557. 

19 CJ p 1088 note 35. 

54. Ind.—Arnold v. Smith, 80 Ind 
417. 

NC—Bodenhamer v. Welch, 89 N C 
78 

Title in defendant as a defense see 
supra § 35. 

55. Mo.—Pendleton v. Hubbard, 132 

SW 696, 231 Mo. 314—Hubbard 

V Slavens, 117 S.W. 1104, 218 Mo 
598 

Equitable estoppel as defense see su¬ 
pra 8 45. 
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§ 47. Other Defenses 

Abandonment by plaintiff, absence of possession by 
defendant, and miscellaneous other matters tending to 
negative the right of recovery may be shown in defense. 

Where both parties* claims rest on a possessory 
title alone, abandonment of possession by plaintiff 
may be a defense,and, where plaintiff relies on 
the prior possession of his grantor, defendant may 
defeat the claim by showing an abandonment by 
such grantor before conveyance to plaintiff.®*^ De¬ 
fendant cannot defeat recovery by showing that he 
has abandoned possession since the beginning of 
the suit.**® 

Want of possession by defendant. Defendant 
may defeat the action by showing that he was not 
the actual occupant of the premises at the time of 
the commencement of the action or since,®® but he 
cannot be permitted to circumvent the rights of 
plaintiff by selling the land in dispute.®® 

Possession under license or easement. It is a 
good defense that defendant holds possession of the 
land under a license from plaintiff ®i An agreement 
between a tenant in iKissession and plaintiff that if 
plaintiff recovers against the tenant’s lessor a lease 
shall be executed by plaintiff on the same terms as 
that subsisting before will not bar an action by 
]>laintiff which joins the tenant as defendant, he 
not having passed the title to defendant.®- It has 
also been held that a release by one of two lessors 
of plaintiff does not bar a recovery, such release 


affecting only the quantum of interest.®* 

A right in the nature of an easement will not op¬ 
erate as a bar,®^ where defendant admits that he 
has ousted plaintiff and claims exclusive posses¬ 
sion ;®® but a defendant cannot be disturbed in the 
enjoyment of an easement by an action of eject¬ 
ment.®® 

Plaintiff's voluntary bankruptcy may bar recov¬ 
ery.®"^ 

Miscellaneous. Want of actual seizin in a per¬ 
son through whom plaintiff claims is, it has been 
held, no ground of nonsuit, if he had a seizin by 
deed, where the objection is not founded on a de¬ 
scent cast ®® Defendant cannot defeat recovery by 
showing that he took possession of the property un¬ 
der a mistake as to the location of the boundary 
line,®® or that there has been an intervening period 
between the bringing of the suit and the final trial, 
during which plaintiff has been divested of his title, 
even by his own act So a defendant having no 
interest in the premises either at the time of action 
or of trial, but only in the interval, cannot contest 
plaintiff’s prima facie title Defendant cannot set 
up an agreement by plaintiff to convey part of the 
land to be recovered to his attorneys in compensa¬ 
tion for services.’^^ \ ^ ejectment should not 

be dismissed because complainants had not paid the 
taxes on the land, where all taxes were paid before 
the suit was brought.*^* 


III. JURISDICTION, VENUE, PARTIES, PROCESS AND INCIDENTAL PROCEEDINGS 


56. N Y —Onderdonk v. Liord, Lalor 
129 

PlaintifTs abandonment of posses¬ 
sion see supra § 18. 

57. Cal —Bird v. Llsbros, 9 Cal 1, 
70 AmD 617. 

58. N Y —Butler v Frontier Tel 
Co.. 79 NK. 716, 186 NY 486, 116 
Am S R 563, 11 L R.A.,N.S , 920, 9 
Ann Cos $58. 

19 C J p 1074 note 44. 

59. Cal.—Pope v. Dalton, 31 Cal 
218 

19 C J. p 1076 note 69. 

Necessity of ouster and possession 
by defendant see supra § 25 

60. La—Ebarbo v Stacey, 133 So. 
793, 16 LaApp 248. 

Foreclosuro of mortffaffo could not 

defeat plain tiff’s possessory action 

already filed against mortgagor.— 

Ebarbo v. Stacey, supra. 

28 C.J.S.—57 


Conn —Somers v 
45, 83 Conn 156. 

19 C J. p 1076 note 70. 

Vaerpired lease 

A tenant may defend as against 
a landlord by showing that he holds 
under a lease that has not expired 
—Allen v Houn, 219 P 573, 30 Wyo. 
186, denying rehearing 213 P. 757, 29 
Wyo. 413. 

PossessioiL as caretaker 

NJ—Scottish Rite Co v. Salkowitz, 
197 A 43, 119 NJLaw 558. 

68. Va —Carrington v. Otis, 4 Gratt 
235, 46 Va 235. 

63. N Y —Jackson v. McClaskey, 2 
Wend 641 

64. R.I—Ricci v Matteodo, 167 A. 
125, 53 R.I 448 

19 C.J p 1076 note 71. 

65. N.J —Jacobson v. Hayday, 83 A. 
902, 83 N.J.Law 537. 
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66. Ill—Bihss v Sabolis, 153 N E. 
684, 322 Ill 350, 53 A L R. 907 

19 t:j p 1076 note 73. 

67. Ala —Clements v. Taylor, 65 
Ala 363. 

DC—Varden v Todd, 8 D C. 602 

68. NY.—McGregor v Comstock, 16 
Barb. 427, affirmed 17 NY 162. 

ID CJ p 1076 note 64. 

69. Cal —Youdall v Kaufman, 203 P- 
448, 55 Cal App. 363. 

70. Vt—Edgerton v Clark, 20 Vt. 
264. 

71. Vt—Hodges V. Parker, Brayt. 
52. 

72. Cal.—Gage v. Downey, 21 P. 527, 
855, 79 Cal 140. 

73. Tenn—Harrison v. Beaty, App., 
137 SW.2d 946. 

74. U.S.—U. S. v. McIntosh, D.C. 
Va., 2 F.Supp. 244, rehearing de- 


§ 48. Jurisdiction and Venue 

Questions as to the Jurisdiction and venue of actions 
of ejectment are controlled by applicable constitutional 
and statutory provisions. 

The question as to what court has jurisdiction of 

61. 


an action of ejectment must be determined by ref¬ 
erence to the constitutional or statutory provisions 
creating the courts and conferring jurisdiction on 
them."^^ Defendant may show that the value of the 

Somers, 76 A. 
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premises is in excess of the court’s jurisdiction.^^ 
When an action in the federal court of one district 
to recover land situated in another district is joined 
with an action for rents, issue, and profits of the 
land, that part of the judgment rendered for the 
value of the rents is within the jurisdiction of the 
court.7® 

The presence of the person in possession is 
not essential to the jurisdiction of the court in 
an ejectment action.77 Jn an action brought against 
a tenant in possession, the fact that the landlord is 
not made a party does not affect the jurisdiction of 
the court over the tenant 

Venue in ejectment actions is considered in the 
CJ.S. title Venue § 27, also 19 CJ. p 1090 notes 66- 
70, and 67 CJ. p 54 notes 44-51. 

§ 49. Limitations and Laches 

Ejectment may be barred by a statute of limitations. 


Laches is no defense at law, but where equities are litl> 
gated, or the equitable Jurisdiction of the court is estab¬ 
lished, laches is a good defense. 

An action of ejectment may be barred by a stat¬ 
ute of limitations relating specifically to ejectment 
actions,and, as appears in the C.J.S. title Limi¬ 
tations of Actions § 35, also 37 CJ. p 738 note 88- 
p 740 note 99, by general statutes of limitations held 
applicable to actions in ejectment. Plaintiff need 
not wait for any period of time before bringing ac¬ 
tion.*® 

Laches is a purely equitable doctrine, and is no 
defense at law,*l thus, where the action is not 
barred by any statute of limitations, laches is no de¬ 
fense where plaintiff relies solely on his legal title 
and seeks no equitable relief.®^ However, where 
equities are litigated, as where plaintiff relies on an 
equitable title or seeks equitable relief,** or where 
the equitable jurisdiction of the court is established, 
as by a bill to enjoin the ejectment action on the 


nled 3 FSupp 715, appeal dis¬ 
missed, C C.A, McIntosh v. U S., 
70 F.2d 507, certiorari denied 65 S 
Ct. 101, 293 US 586, 79 L.Fd. 

682. 

N Y.—Guttag V Shatzkin, 186 N.Y.S. 
47, 194 App.Div 609, reversing 185 
N.Y.S 71, 113 Mlsc. 362, and re¬ 
versed on other grounds 130 NE. 
929, 230 NY 647 j 

19 CJ p 1090 note 62. 

75. Conn—Logiodice v. Gannon, 21 
A 100, 60 Conn. 81. 

76. U S —^Healy v Humphrey, Nev., | 
81 F 990, 27 CCA. 39 

77. Va—Matoaka Coal Corp. v 
Clinch Valley Min Corp., 93 S E 
799, 121 Va 522. 

78. Mo —Allen v Beasley, 249 S.W. 
387, 297 Mo 644. 

79. Ark —Kitchens v. Wheeler, 141 
S W 2d 34, 200 Ark. 671. 

Mo.—Willis V. Robinson, 237 S.W. 
1030, 291 Mo 650 

Ohio.—Sowa v Schaefer, 176 N.E, 
746, 38 Ohio App 522 
Tenn —Marks v. Rosenbloom, 2 Tenn 
App 180 

19 CJ p 1088 note 42. 

Adverse possession as a defense see 
supra fi 37 

la Arkansas 

(1) Statute preventing ejectment 
action by one out of possession live 
years did not apply where plaintilf 
asserted title.—Sutton v Lee, 28 S 
W.2d 697, 181 Ark 914. 

(2) Statute extending period of 
limitations because of infancy or 
other disability was held to extend 
the statute of limitations relating 
to ejectment —Kitchens v Wheeler, 
141 S.W.2d 34, 200 Ark. 671. 


(3) A city was not barred by stat¬ 
ute of limitations, under exemption 
statute, from maintaining ejectment 
against a locator on a river sand bar 
forming part of a public street.— 
City of Little Hock v. Jeuryens, 202 
SW 45, 133 Ark 126. 

Action not barred 

(1) Plaintiff, who with author had 
held possession of land for many 
years and brought possessory action 
within year from disturbance of 
possession, was entitled to bring 
such possessory action —Richard v. 
Poltevent &. Favre Lumber Co, 120 
So 235, 10 La App 608, reh«*aring 
denied 121 So 357. 10 La.App. 608 

(2) Where plaintiffs’ title to land 
was subject to life t'^nancy, eject¬ 
ment action brought about year after 
life tenant’s death was not subject 
to defenses of limitation—^Williams 
V. Reid. Mo., 37 S W.2d 537 

When etatoAe begins 

As respects question of when limi¬ 
tation begins to run, railway’s entry 
by consent of life tenant raises no 
presumption that it intends to 
despoil estate of remainderman, so 
as to begin the running of the stat¬ 
ute at that time—^Thompson v Pa¬ 
cific Electric Ry. Co., 266 P. 220, 203 
Cal. 678. 

80. La—Aucoln v. Marcell, App , 196 
So. 807. 

81. Ga—^Johnson v. Key, 160 S.E. 
794, 173 Ga 686. 

Mo—Willis V. Robinson, 237 S W. 
1030, 291 Mo. 660—Hayti Develop¬ 
ment Co V Clayton, 219 S W. 601, 
281 Mo. 221. 

19 C.J. p 1088 note 44. 

Bxosption 

Laches will not bar an action 
I based on legal title, unless such de¬ 
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lay resulted In giving title to de¬ 
fendants to the land in dispute — 
Johnson v. Key, 160 S E. 794, 173 Ga. 
586. 

82. Ark—^Kitchens v. Wheeler, 141 
S W.2d 34, 200 Ark. 671. 

Ga—Fox V Lofton, 196 S E. 573, 185 
Ga 456 

Mich—Lowry v Lyle, 198 N W. 246, 
226 Mich 676. 

19 C J. p 1089 note 46. 

Xiaohes short of limitations fixed 
by law is not available defense in 
ejectment.—Lowry v. Lyle, 198 N.W. 
245, 226 Mich. 676. 

83. Ga.—Spooner v Spooner, 180 S 
E 730, 180 Ga 686. 

Mo —Willis V Robinson, 237 S W. 
1030, 291 Mo 650 

19 CJ p 1088 note 44, p 1089 notes 
45, 46. 

Facts ooastltiitiag' laches 

Ejectment suit filed in 1931, where¬ 
in plaintifT claimed title by alleged 
parol gift from plamtilT’s father in 
1906 and sought specific performance 
of gift, was properly dismissed on 
ground of laches and stale demand, 
where plaintiff was evicted by father 
in 1910, and father deeded land to 
daughter in 1921 and died in 1929, al¬ 
though plaintiff claimed that he took 
no action during father’s lifetime to 
avoid trouble with father because of 
father’s high temper —Spooner v. 
Spooner, 180 S E 730, 180 Ga. 686. 

Facts InsuttcUnt to show laches 

Plaintiffs “cannot be convicted of 
laches for failure to sue during the 
continuance of the life estate," where 
plaintiff’s title was subject to such 
life tenancy.—^Williams v. Reid, Mo., 
37 S.W.2d 637, 642. 
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ground of equitable defenses,*^ or by an answer 
setting up a cross bill to quiet title and asking for 
affirmative relief,86 the doctrine of laches becomes 
fully applicable. Laches on the part of plaintiff is 
not available as a defense to persons who have no 
interest in the land.*® 

§ 50. Parties 

The use of names other than those of the real par¬ 
ties in interest has generally been abqlished by statute 
In ejectment actions. One for whose use the action is en¬ 
tered is substantially a party. 

In ejectment actions, the use of fictitious names 
of plaintiffs and defendants, and of the names of 
any others than the real claimants and the real 
defendants, and the statement of any lease or de¬ 
mise to plaintiff, and of an ejectment by any casual 
ejector, has generally been abolished by statute,*^ 
and the action for the recovery of the possession 
of real property stands on the same footing with 
respect to parties as all other actions.®* One for 
whose use the action is entered is substantially a 
party,*® but a person does not become a party 
of record by the fact that he is interested in the re¬ 
sult of the action and employs counsel, although 
there is a published notice requiring him to plead.®® 

I 51. - Plaintiffs 

a. In general 
b Joinder of plaintiffs 
c. Using another’s name as lessor or 
plaintiff 

a. In Greneral 

Under codes and practice acts ejectment must be 
brought by the real party in interest. 


The question of who may bring an action of 
ejectment, so far as it is one of substantive right, 
has already been considered supra § 32, and the 
title or right to possession of plaintiff required to 
support such action is considered supra §§ 7-24. 
Aside from these considerations, under codes and 
practice acts the action must be brought in the 
name of the real party in interest,®^ that is, the per¬ 
son who will be benefited or injured by the judg¬ 
ment in the case.® 2 

b. Joinder of Plaintiffs 

(1) In general 

(2) Joint tenants; tenants in common; 

tenants by the entirety 

(1) In General 

All persons having an interest In the subject of the 
action and in obtaining the relief sought may be Joined 
as plaintiffs, but nominal parties, parties having merely 
a speculative interest or parties claiming under distinct 
or hostile titles should not be Joined. 

At common law, and by early statute, it was com¬ 
petent in an ejectment action to allege a demise 
from as many lessors as there were counts,®* and 
It was permissible to name several parties as plain¬ 
tiffs jointly m one count, and separately in oth¬ 
ers,®* although such persons had no joint or com¬ 
mon claim to the land in controversy.®* This prac¬ 
tice has been abolished by codes and practice acts,®* 
and under code practice, all persons having an in¬ 
terest in the subject of the action and in obtaining 
the relief sought may join as plaintiffs;®"^ but this 
docs not authorize the joinder of merely nominal 
parties, or parties having merely a speculative in¬ 
terest,®* or parties claiming under distinct titles for 
j distinct interests,®® and particularly not of parties 


84. Ark—Little Rock v Jeuryens, 
202 SW 45. 133 Ark 126. 

19 CJ p 1089 note 47. 

85. U S —People of Puerto Rico v. 
Livingston, C C A Puerto Rico, 47 
F 2d 712. certiorari denied 52 S Ct. 
23. 284 US 642, 76 L.Ed. 546. 

06. Ark—^Halliburton v. Brinkley, 
204 SW 213, 135 Ark 592. 

87. N.Y.—Hubbell v Lerch, 58 NY. 
237, affirming 62 Barb. 295—St 
John V. I’lerce, 22 Barb. 362, af¬ 
firmed 4 Abb Dec. 140, 26 How Pr 
599. 

Casual ejector defined see supra § 

2 . 

88. NY —Hubbell v Lerch, 62 Barb. 
295, affirmed 58 N Y. 237. 

89. Md —^Hammond v. Ridgeley, 6 
Harr. & J. 245. 9 Am D 522. 

19 C.J. p 1090 note 76. 

90. N C. — Davis v. Higgins, 91 N C 

882 . 


91. Okl—Miller v Grayson, 166 P 
1077, 64 Okl 122. affirming 165 P. 
133—Jackson v McGilbray, 148 P. 
703. 46 Okl 208 
19 CJ p 1090 note 81. 

Oouneoticut rule permits, but does 
not require, actions to be brought in 
the name of the real party in in¬ 
terest—Gaul V. Baker, 143 A. 61, 108 
Conn. 173. 

Conveyance to coplalntilT who files 
disclaimer, except as to lien for his 
attorney’s fee, will not render gran¬ 
tor not real party in interest, where 
facts show plaintiff owner of prem¬ 
ises in controversy—Sorrell v. Tiger, 
229 P 573, 107 Okl 39. 

98. Okl—Miller v Grayson, 166 P. 
1077, 64 Okl 122, affirming 165 P. 
133—Jackson v McGilbray, 148 P 
703, 46 Okl 208. 

93. N.Y—Chamberlain v. Taylor, 92 
NY. 348. 12 AbbNCas. 473. 

19 C J. p 1092 note 5. 
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94. N Y —Ely v. Ballantine, 7 Wend. 
470. 

W Va—Orheltree v. McClung, 7 W. 
Va. 232. 

19 C J p 1092 note 6. 

95. WVa—Ocheltree v. McClung, 7 
WVa 2 12 

19 C J p 1092 note 7. 

98. NY—Hubbell v. Lerch, 58 N.Y. 
237. 

19 C J. p 1092 note 8. 

97. N.C—Ebert v. Disher, 3 S E 2d 
301, 216 N C 36, rehearing denied 
5 SE.2d 716, 216 NC. 646. 

19 C.J p 1092 note 9. 

98. N.Y —People V. New York, 10 
AbbPr. 111. 

99. N.Y—Hubbell v Lerch, 62 Barb. 
296, 298, affirmed 58 N Y. 237—Peo¬ 
ple v New York, 10 Abb.Pr. Ill, 
reversing 8 Abb.Pr. 7. 
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claiming under titles hostile to each other.^ It has 
been held improper to join a lessor and lessee,^ an 
executor or administrator and an heir or devisee,^ 
an heir and devisee,^ a widow and heirs,^ or a gran¬ 
tor and grantee,® but a grantor who has not parted 
with his entire interest may join with his grantee ^ 
The owners in severalty of distinct parcels may not 
jointly maintain ejectment for a tract comprising all 
such parcels unless the objection is waived, as by 
failure to interpose it in time.® Where a grantee of 
land adversely hekl is authorized to sue in the name 
of his grantor, if there are several grantors, or sev¬ 
eral heirs and representatives of a deceased gran¬ 
tor, the grantee musi make them all plaintiffs;® he 
cannot maintain the action in the names of some of 
thcm.i® 

(2) Joint Tenants; Tenants in Common; 

Tenants by the Entirety 

The general rule is that tenants in common or Joint 
tenants may sue Jointly or separately. Under some stat¬ 
utes parties united In interest must Join, but under oth¬ 
ers they need not. 

The general rule now is that tenants in common 
or joint tenants may sue jointly,or each may sue 
separately.^ 2 Under some statutes parties who are 
united in interest must be joined but under oth¬ 
ers, one or more joint tenants, or tenants in com¬ 
mon, may maintain the action for his or their un¬ 


divided shares.i^ At common law, however, a ten¬ 
ant in common was required to prosecute his action 
alone,i® while all joint tenants were required to 
join.i® Subsequently, the rule became established 
that tenants in common might make a joint demise 
and thus maintain what was, in effect, a joint ac¬ 
tion of cjcctmcnt,i7 ^nd under this rule several ten¬ 
ants in common, although less than the whole, might 
properly be united as plaintiffs.^® Coparceners 
were required to sue jointly according to some aii- 
thorities,!® but other authorities held that they 
could sue either jointly or severally.^® Tenants by 
the entirety must join, according to some authori- 
ties,2i but others held that a wife as tenant by the 
entirety could not maintain ejectment in her own 
name, and could not join with her husband in such 
an action.22 

c. Using Another’s Name as Lessor or Plaintiff 

In the old fictitious form of action, the lessor of 
plaintiff IS the real party plaintiff, and the name of the 
lessor may be used by the nominal plaintiff provided he 
has a subsisting title and consents to the use thereof, 
or such use is necessary to the assertion of plaintiff's 
rights, and a vendee may sue in the vendor's name. 

In the old fictitious form of action, the lessors of 
plaintiff arc the real parties plaintiff 23 To author¬ 
ize plaintiff to use the name of a third person as 
lessor, he must have a bona fide subsisting claim 
to the premises,24 and there must be a connection 


1. N.Y—Hubbell v. Lcrch, 58 N.T. 
237, afHrminf? 62 Barb 295 

NY—St John V. Croel. 10 How.Pr. 
253. 

2. NT —People v. New York, 10 
AbbPr 111. 

3. Ala—Randolph v Hubbert, 67 So 
416, 190 Ala 610 

19 C J p 1092 note 16. 

4. NY —St John v Croel, 10 How. 
Pr 253 

5. Pa—Over v Lindsay, 26 Pa Dist. 
1114 

19 C J p 1092 note 18 

6. N Y —IVople V. New York, 28 
Barb 240 

19 C J p 1092 note 15. 

7. Ky—Kins v Hunt, 13 S W. 214, 
11 KyL. 802 

Tenn.—Breckenndpe Cannel Coal Co 
V. Scott, 144 SW 930, 121 Tenn 
88 . 

19 C J. p 1092 note 20 

8. Pa.—Schmidt v. Lieberum, 51 Pa 
Super. 591. 

9. NY.—Hasbrouck v. Bunco, 62 N 
Y. 475. 

19 C J. p 1092 note 4, p 1093 note 45 
[a]. 

Using another’s name see infra S 51 
c (2). 


110. N Y.—^Hasbrouck v. Bunre, 62 N. 
Y. 475 

11. U.S—^Davis v Coblens, DC, 19 
set 832. 174 U.S. 719. 43 L Ed 
1147. 

19 C.J p 1091 note 95. 

12. D C.—Davis V Coblens, 12 App 
DC. 61, affirmed 19 S Ct 832, 174 
U S 719, 43 LEd 1147. 

19 C J p 1091 note 97. 

13. Ky—Shelby v. Shelby, 238 S W. 
371, 194 Ky 141 

19 C J. p 1091 note 98. 

One who refuses to join as plain¬ 
tiff may be made defendant. 

Ky—Sh€*lby v Shelby, supra. 

N Y —Hasbrouck v. Bunce, 62 N.T. 
475. 

14. Mass —^Webster v. Vandeventer, 
5 Gray 428. 

N.Y—Deering v. Reilly, 60 N E 447, 
167 NY 184, affirming 50 N Y S. 
704, 38 App Div. 164. 

19 C.J. p 1091 note 99. 

16. Ky —Shelby v. Shelby, 238 S W 
371, 194 Ky 141. 

19 C J. p 1091 note 85. 

16. Ky —Shelby v Shelby, supra. 

19 C J p 1091 note 88. 

In Conneotlcnt where several per¬ 
sons have a joint title to an estate, 
any one or more of them may sue, 
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Without Joining the others, and re¬ 
cover against him who has no title 
—Clark V Vaughan, 3 Conn 191— 
Sanford v. Button, 4 Day 310. 

17. N T —Deering v Riley, 56 N Y S. 
704, 39 App Div 164, affirmed 60 N 
E 447. 167 NY. 184, 32 N.Y Civ. 
Proc 4 9 

19 C J p 1091 note 86 

18. NY—Hasbrouck v Bunce, 62 N. 
Y" 476—Kellogg v Kellogg, 6 Barb. 
116. 

19. Miss.—Corbin v. Cannon, 31 
Miss 670. 

Mo.—Dube V Smith, 1 Mo. 313. 

19 CJ p 1091 note 89 

20. Ohio—Moore v Armstrong, 10 
Ohio 11, 36 AmD 63. 

19 C.J p 1091 note 90 

21- Pa.—Moyer v. Moyer, 13 Pa.Dist, 
739 

22. Mo—Hough V. Jasper County 
Light etc, Co., 106 S.W 547, 127 
Mo App 570 

19 CJ. 1091 note 93. 

23. Ga—Rutherford V. Hobbs, 63 
Ga 243 

19 C J. p 1092 note 23. 

24. Ga—Gaskins v Guthrie, 92 S. 
E. 516, 146 Ga 766. 

19 C.J. p 1092 note 24. 
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between his title and that of the lessor on whose 
demise he seeks to recover,25 or he must have au¬ 
thority of such lessor to use his name ,26 but if the 
stated conditions exist, and the use of the lessor’s 
name is necessary to the assertion of plainlilT’s 
rights,27 it may be used without or against his con- 
scnt,28 provided he is indemnified against loss or 
damage.29 Otherwise, the name of a lessor used 
without his consent may be stricken out^^ as a mat¬ 
ter of righl^i on the part of ihe lessor Where 
there are several demises laid in the complaint, the 
lessor in each is presumed to assent to the use of 
his title by the nominal plaintifT.22 

The general rule is that a person ought not to be 
made a lessor who has no subsisting titlc.22 There 
are exceptions to this rule,^^ and under special cir¬ 
cumstances the court will permit such demises to be 
retained ,25 but the necessity of it must be clearly 
shown.26 It js not enough that it may be a ques¬ 
tion on the trial whether the legal title is ntit in 
him 27 

The vendee of land being privy in estate with the 
vendor may sue in the vendor’s name, or on his de¬ 


mise.26 Where a conveyance is made of lands 
which at the time are in the adverse possession of 
one not a party to the deed, ejectment will he 
in the name of the grantor, or on his demise, not¬ 
withstanding such deed, but not in the name of the 
grantee, although recovery will inure to the gran¬ 
tee’s benefit ,2‘J but the grantee may sue in his own 
name when authorized by statute.^^ 

§ 52. - Defendants 

a. In general 

b. Persons adversely interested 

c. Joinder generally 

d. Lessor and lessee 

e. Husband and wife 

a. In General 

In general, except In the case of vacant land, only 
persons in actual occupation or possession are necessary 
or proper parties defendant unless the Joinder of others 
may be required or permitted by statute. 

Generally, the person in actual occupation or 
possession is a neccssary^^ and proper^^ defend¬ 
ant, and no other person is a necessary^2 Qr prop- 


25. Ga —Adams v McDonald, 29 
Ga 571 

19 GJ p 1092 note 25 

26. (Ji—<;a&kins v Guthrie, 92 ST 

1*3 516, 140 Ga 766—Keeler v 

Smith, 32 Ga 445. 79 Am D 303 

19 CJ p 1092 note 26 

27. Ga- Shanks v White, 36 Ga 432 
—3*]nK:lish v Doe 7 Ga 387—Fain 
v*" (Jarthriffht, 5 Ga 6 

28. Ga —Fain a Garthright, 6 Ga. 

6 . 

19 CJ p 1093 note 28 

29. Ga—English v Doe, 7 Ga 387 

19 CJ p 1093 note 29 

30. Ga—Fain v Garthnght, 5 Ga. 
6 

31. NC—Hassell v Walker, 50 NC 
270—Scott V Stars, 31 NC 87. 

32. Ala—Stringfellow v Tennessee 
Coal, ett., K Co, 22 So 997, 117 
Ala 250 

33. Ga—Couch v Turner, 17 Ga 
489 

19 CJ p 1093 note 33 

34- NY—Jatkson v Sclover, 10 
Johns 36S. 

19 C J p 1093 note 34. 

35. U S.—Kelley v Jackson, C C N 
Y., 14 FCas No 7,659, 2 I*ame 440 

Ga—Couch V Turner, 17 Ga. 489 

N Y —Jackson v. Sclover, 10 Johns 
368 

36. Ill —McConnel v. Johnson, 3 Ill 
522 

NY—Jackson v Sclover. 10 Johns 
368—Jackson v. Richmond, 4 Johns 
483 

37- N.Y —Jackson v. Paul, 2 Cow. 


502—Jackson v Richmond. 4 Johns 
483 

38. NC—Hassell v. Walker, 50 N C 
270—Posten v Henry, 34 N C 339 
Action hy heneflicial owner may be 

brought in the name of a nominal 
warrantee in a land W’arrant, al¬ 
though without the knowledge and 
consent c>f the latter—Ross v Bark¬ 
er, 5 Watts, Pa. 391—Campbell v 
Gal breath. 1 Watt.s, Pa, 70 
Actions by trustee or beneficial own- 
tr generally see supra § 32 

39. ITS—Smith v Gale, Dak, 12 
S Ct 674, 144 U S 509, 36 L. Ed 
521 

Conn—Townsend Sav. Bank’v Todd, 
47 Conn 190 

Fla—Watkins v. Emmerson, 102 So. 
10, 88 Fla 86 

Ind—Roszell v Roszell, 4 NE 423, 
105 Ind 77—Steeple v Downing, 
60 Ind 478 

NY—Van Voorhis v Kelly, 31 Hun 
293—Ward v Reynolds, 25 Hun 
385, 62 How Pr 183—Lowber v 

Kelly. 22 N Y Super 494, 9 Bosw 
4 94—Johnson v Snell, 11 NYS 
868. 58 Hun 606, 34 N Y St 177— 
Smith V laing. 12 Abb N Cas 113, 
3 N Y Civ Pruc 396 
ND—Schneller v Plankinton, 98 N 
W 77. 12 ND 561 
19 CJ p 1093 notes 44-45. 

Name of immediate errantor 

"The grantee bringing such an ac¬ 
tion must bring it in the name of his 
immediate grantor, and must stand 
or fall on the validity of his title ' 
— Smith V. LiOng, 12 Abb N Cas. 113 
3 NYCivProc. 396, 408. 
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4a Ala—Witherington v. White, 51 
So 726, 165 Ala 316 
19 CJ p 1091 note 83, p 1093 note 
46. 

41. Ill.—Merritt v Thompson, 13 Ill 
716 

Mo—Hyer v Boyd, 133 S.W.2d 1036, 
234 Mo App 492 
19 C J p 1094 notes 55, 56 
Person in possession in good faith 
should generally be made party de¬ 
fendant in ej<‘Ctmenl —Delfelder v 
Teton Land * Investment Co, 26 P. 
2d 153, 157, 46 Wyo 142, denying re¬ 
hearing 24 P 2d 702, 46 Wyo. 142, 
quoting Corpus Juris. 

42. Wyo —Delfelder v. Teton Land 
& Iri\ estrnc*nt Co, 24 P 2d 702, 704, 
46 Wyo 142, rehearing denied 26 
1’2d 153, 46 Wyo 142, citing Cor¬ 
pus Juris. 

Pel sons against whom ejectment 
may be brought see supra, 5 32 

43. Ark—Theurer v. Brogan, 41 
Ark 88 

ly CJ p 109 4 note 50 
Parties held not necessary 

(1) Persons who have no interest 
in the litigation—Louisiana & N W. 
R Co V McMorella. 6 S W 2d 315, 
177 Ark 19—19 O J. p 1100 note 46 

(2) The municipal corporation in 
which the alley was situated in 
ejectment for a strip of land abut¬ 
ting on an alley, where defendant 
did not claim the alley, eithtr by 
df ed or possession —Bitonti v Kauf- 
1’f‘ld Co, 120 SE 908, 94 W Va 752. 

(3) Cograntor in deed conveying 
lands held in trust, in which dfi- 
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party defendant. An exception to this rule is 
recognized in the case of vacant lands not actually 
occupied by anyone, where one claiming title thereto 
or some interest therein is a proper party.^® By 
statute all persons necessary to a complete determi¬ 
nation of the matter in litigation, and affected by 
the same in some way, as between the original par¬ 
ties to the action, may, in some instances,^® and 
must in others,^be made defendants. 

As shown supra § 32, ejectment cannot ordinarily 
be maintained against persons in possession of land 
merely as servants or employees of the party claim¬ 
ing title adversely; but children of the principal 
defendant who live on the premises and work the 
land and take care of her may be joined as defend¬ 
ants.^* 

Where a deed is made pendente lite, or under 
such circumstances that the grantee cannot defend 
his right in his own name, he may do so in the name 
of his grantor.^^ 

An objection for nonjoinder of the person in oc¬ 
cupation or possession is waived where defendant 
defends on the merits without raising the objec¬ 
tion in timely and proper form.^® 

b. Persons Adversely Interested 

Any person having an interest adverse to the piaintllT 


or claiming title or right to possession is, under the codes 
and practice acts, a proper, but unless in actual oc¬ 
cupancy not a necessary, party defendant. 

Under codes and practice acts any person having 
an interest adverse to plaintiff, or claiming title or 
right of possession, may be made a defendant,^! 
and privity with the occupant is not essential ;52 but 
such a person may,®* or may not,®^ be a necessary 
party, the rule being subject to the principle stated 
supra subdivision a of this section, that only per¬ 
sons in actual occupation are necessary parties. 
The only effect of not joining as defendants per¬ 
sons other than those in occupation or possession 
of the premises is to leave the questions raised in 
the action open to controversy as to any others who 
may subsequently assert title or adverse rights.®® 

An equitable defense, pleaded merely as such, 
may defeat recovery, although all parties necessary 
for affirmative relief arc not before the court,®® 
but where defendant seeks affirmative equitable re¬ 
lief all persons interested therein must be parties 
to the suit.®’^ 

c. Joinder Generally 

Persons in joint possession may be made joint parties, 
but there is conflict as to the right to join persons in 
several possession. Where the possession of joint de¬ 
fendants appears to be several, the verdict may be taken 
against one or, under statutory permission, the action 
may be severed. 


fendant's Individual land was er¬ 
roneously included, In suit to re¬ 
cover possession of defendant’s in¬ 
dividual land —Louisiana & N. W R 
Co. V. McMorella, 6 S W.2d 315, 177 
Ark. 19. 

44. Cal —Dimick v. Deringer, 32 
Cal 488 

19 CJ. p 1094 note 51, p 1100 note 

46. 

Where defendant was estopped 
from asserting- any rights in prem¬ 
ises, an order permitting him to 
withdraw as a party was not error. 
—People v Witherbee, 164 N.Y S. 
915, 178 App Div 368, motion denied 
166 N.yS 1108. 179 AppDiv. 966, 

and motion granted 166 N Y S 1108 

45. Ill.—Merritt v Thompson, 13 
Ill 716. 

19 C.J. p 1094 note 52 
Claim of title or acts of ownership 
of unoccupied lands see supra § 
26. 

40 , N.C.—Ebert v. Disher, 3 S E 2d 
301, 216 N.C 36, rehearing denied 
5 SE.2d 716, 216 NC 546. 

Wyo—Delfeldcr v Teton Land & 
Investment Co., 26 P2d 153, 46 

Wyo. 142, denying rehearing 24 P 
2d 702, 46 Wyo. 142. 

47. Party held necessary 

In action to recover tract of land 
which defendant had redeemed from 
mortgage foreclosure for benefit of 


plaintiff, defendant’s wife as former 
owner of land adjoining plaintiffs 
land, on which w'ater and sewage 
system and lake, for which defendant 
claimed an easement, were built was 
a necessary party.—Ebert v Disher, 
3 SE2d .301. 216 NC 36, Rehearing 
denied 5 S E 2d 716, 216 NC 546 

48. NY—Church v. Shultes, 38 N 
Y S. 842, 4 App Div. 378. 

48. Tnd'-—Roszell v. Roszell, 4 NE 
423, 105 Ind. 77. 

50. Va —Matoaka Coal Corp v. 
Clinch Valley Min. Corp. 93 S E 
799. 121 Va 522. 

19 C J. p 1094 note 58. 

51. Mo —Queen City Inv. Co. v. 
Kreider, 31 S W 2d 1002 

N C —Ebert v Disher, 3 S E 2d 301, 
216 N C 36, rehearing denied, 5 S. 
E 2d 716. 216 NC. 546. 

19 C J. p 1099 note 38. 

Held proper parties 

(1) Beneficiary under trust deed. 
—Queen City Inv. Co. v. Kreider, 
Mo . 31 S W.2d 1002. 

(2) Common grantor.—Waggoner 
V Tinney, 115 S.W. 1165, 102 Tex. 
254 

(3) Widow claiming homestead 
rights.—Delfelder v. Teton Land & 
Investment Co , 24 P.2d 702, 46 Wyo 
142, rehearing denied 26 P.2d 153, 46 
Wyo. 142 


(4) Lessor see infra subdivision d 
of this section. 

(5) Spouse of defendant see infra 
subdivision e of this section 

52. Ill —South Park Comrs. v 
Gavin, 28 NE 826, 139 Ill. 280. 

Wyo —Delfelder v Teton Land & 
Investment Co. 26 P.2d 153, 157, 46 
Wyo 142, denying rehearing 24 P 
2d 702, 46 Wyo 142, quoting Cor¬ 
pus Juris. 

53. N C —Ebert v. Disher. 3 S E 2d 
301, 216 N C. 36, rehearing denied 

5 S E 2d 716, 216 N C 546 

54. Wyo —Delfelder v Teton Land 

6 Investment Co, 26 P 2d 3 53, 157, 
46 Wyo 142, denying rehearing 24 
P 2d 702, 46 Wyo 142. quoting Cor¬ 
pus Juris. 

19 CJ p 1099 note 40. 

65. Ky.—^Whipple v. Louisville 

School Bd, 13 KyOp. 785—Heath 

V. Beckham, 2 Ky Op. 196. 

N.Y.—Bradt v. Church, 18 N E. 357, 
110 N.Y 537, affirming 39 Hun 262 
—Beyers v Grande, 109 NYS 447, 
58 Misc 398. 

19 C.J. p 1100 note 42. 

56. Mo.—Seiberling v. Tipton, 21 S. 

W. 4, 113 Mo. 373. 

67. Ga—Rust v Woolbright, 54 Ga. 
310 

19 C.J. p 1100 note 44. 
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Several persons in joint possession of the prem¬ 
ises in dispute may be sued jointly in an ejectment 
action.58 jg generally held that several defend¬ 
ants in possession, although holding distinct and 
separate parts of the premises under distinct and 
separate titles, may be joined in a single action by 
the owner to recover the whole tract.^® In some 
jurisdictions, however, this is not permitted, and 
such defendants must be sued separately each for 
the part held by him.®® At common law where it 
appeared that defendants' possessions were several 
and not joint, plaintiff might elect to take a ver¬ 
dict against one only,®l and under statutes in var¬ 
ious states there may be an election, or a division 
of the action into as many separate actions as may 

be necessary.®^ 

Statutes requiring '‘the occupant” of the prem¬ 
ises sued for to be made a party defendant have 
been construed as not requiring all occupants to be 
joined, where there are several ;®3 but all may be 
joined.®^ 

All occupants who are to be affected by the judg¬ 
ment must be joined as parties,®® except such of 
them as arc so in privity with one or more defend¬ 
ants that the judgment against such defendants will 
be conclusive on them.®® 

Under a statute requiring a joint owner, refusing 
consent to be joined as plaintiff, to be made a de¬ 
fendant, defendant cannot be required to defend in 
the absence of such joint owner as a party ;®'^ but 
other authority holds that a statute authorizing 
such a person to be made a defendant does not ap¬ 


§ 52 

ply where plaintiff may sue for and recover his in¬ 
terest independent of such joint owner.®* 

Generally defendant, being regarded as a tort¬ 
feasor, cannot object to the nonjoinder of other 
persons as codefendants with him.®® A defendant 
cannot defeat the action by objecting to the non¬ 
joinder of one occupying the premises with him 
under a claim of right that is subordinate to, and 
wholly inseparable from, his own possession."^® 
Nonjoinder of one who occupies a distinct part of 
the premises in severalty, even where joinder would 
be proper, will not defeat the action, but will simply 
exclude the part so occupied from the recovery. 

Misjoinder may be cured by dismissal as to de¬ 
fendants improperly joined,^^ and it may be waived 
by failure to make timely and proper objection.^* 

d. Lessor and Lessee 

The tenant In possession Is the only necessary or 
proper party defendant in an action to recover demised 
premises except as the rule may be changed by statute 
and subject to the right of the landlord under certain 
circumstances to come in and defend. 

As shown supra § 32, an action of ejectment must 
ordinarily be brought against the person in actual 
possession of the land. Accordingly, in the absence 
of statute changing the common-law rule, a tenant 
in possession of premises demised to him is the 
proper"^^ and necessary"^® party defendant in an 
action to recover such premises. Moreover, such 
tenant is the only proper party defendant,'^® and the 
lessor is neither a necessarynor a proper"^* par¬ 
ty; nor is the tenant compelled to notify his land¬ 
lord of the pendency of the suit."^® 
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58. Mo —Volkart v. Groom, 9 S W 
2d 947. 

19 CJ p 1094 note 60. 

Husband and wife as joint tenants 
see Infra subdivision e of this sec¬ 
tion 

69. Wash.—Carlson v. Curren, 93 P 
315, 48 Wash 249 
19 C J p 1094 note 61. 

60. Ga—Ivey v. Cowart, 52 S E. 
436. 124 Ga. 159, 110 Am.S.R. 160. 

19 C J. p 1095 note 62. 

61. Ga—Ivey v. Cowart, 52 S.E. 436, 
124 Ga 159, 110 Am S R 160 

N.T.—Jackson v. Hazen, 2 Johns 438. 

62. N Y —^Hennessy v. Paulsen, 33 
N.YS 638, 12 Mlsc 354, affirmed 41 
NE 616. 147 NY 255. 

19 C.J. p 1095 note 64. 

63. Ill—Glos v Patterson, 68 N E. 
443, 204 Ill 540 

N.Y.—Hennessey v. Paulsen, 41 N E. 
616, 147 NY 255, affirming^ 33 NY. 
S 638, 12 Misc 384. 

19 C.J p 1095 note 70. 

64. NY—Hennessey v. Paulsen, 41 
NE. 616, 147 NY 255. 


65. Mich —Hodson v. Van Fossen, 26 
Mich 68 

Neb—Tarkinpton v. Link, 44 N W. 
35. 27 Neb 826 

66 . Neb.—Tarkingrton v. Link, su¬ 
pra. 

19 C J. p 1095 note 76. 

67. Ky—Shelby v. Shelby, 238 S W. 
371, 194 Ky. 141. 

68 . Mo.—McNear v. Williamson, 66 

5 W. 160, 166 Mo 358 

69. NY—Hennessey v. Paulsen, 41 
NE 516, 147 NY 266. 

19 C J. p 1095 note 72. 

70. Mich—Austin v. Crowell. 159 
N.W 504, 193 Mich 296—Hendricks 
v. Rasson, 13 N.W. 367, 49 Mich 
83. 

71- Mich.—Hendricks v Rasson, 3 
N.W. 281, 42 Mich 104. 

72. Ga—Ivey v. Cowart, 52 S E 436, 
124 Ga. 159, 110 Am S R 160—Cun- 
ningrham v. Bradley. 26 Ga 238. 

73- Wyo—Delfelder v. Teton Land 

6 Investment Co, 24 P.2d 702, 46 
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Wyo 142, rehearing* denied 26 P.2d 
153, 46 Wyo 14 2 
19 CJ p 1095 note 68 
74- Ala—Holland v Pattillo, 87 So. 
341. 205 Ala 221 

Wyo—Dflfelder v. Teton Land & 
Investment Co, 26 P 2d 153, 166, 
46 Wyo 142, denying rehearing 24 
I* 2d 702, 46 Wyo 142, citing Oor- 
poB JurlB. 

75. Ala—Ex parte Mason, 104 So. 
523. 213 Ala 279 

76. Wyo —I>e If elder v Teton Land 
& Investment Co. 26 P 2d 153, 46 
Wyo. 142, denying rehearing 24 P. 
2d 702, 46 Wyo 142 

19 C J p 1097 notes 6-7 

77. La—Scardino v Maggio, 131 So. 
217, 15 LaApp 444 

19 C J p 1097 note 6 . 

78. Cal.—Dimlck v. Deringer, 32 Cal. 
488. 

19 C.J. p 1097 note 7 . 

79. Wyo.—Delfelder v. Teton Land 
& Investment Co, 26 P 2d 153, 46 
W’yo. 142, denying rehearing 24 P, 
2d 702, 46 Wyo. 142. 
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By authority of statutes in some jurisdictions, 
however, the lessor may be brought in by the ten¬ 
ant,®® and has a right to come in and be made a 
codefendant with his tenant,and to appear and 
defend if the tenant refuses to do so further, 
the landlord has been permitted to defend in the 
name of his tenant even where he is not, or can¬ 
not be, made an actual party to the record.®® Un¬ 
der some statutes, to enable the lessor to protect 
his interest, it is made the duty of the tenant to 
notify the landlord of the action.®^ Statutes of 
the character hereinbefore considered do not au¬ 
thorize the bringing of ejectment in the first in¬ 
stance against the lessor as sole defendant,®® or au¬ 
thorize the tenant to have his landlord made sole 
party defendant,®® or authorize plaintiff to make 
him an original defendant in commencing suit.®^ 

Under a statute providing that the person through 
whom defendant claims title may, on motion, be 
made a codefendant, the landlord cannot be made 
a party defendant against his will,®® but, where 
the statutes expressly so provide, although such 


joinder is not necessary,®® the lessor may be joined 
with the tenant as a defendant in the first in¬ 
stance,®® or may be made a party by serving him 
with a copy of the summons and complaint against 
the tenant ®^ So, a lessor may properly be joined 
as a defendant under a statute providing that any 
person may be made a defendant who has or claims 
an interest in the controversy adverse to plaintiff ®2 
Furthermore, a joinder may be necessary under the 
express provision of other statutes,®® and an ac¬ 
tion will he against the lessor alone without joinder 
of the tenant under statutes expressly authorizing 
the procedure ®^ 

The relation of landlord and tenant must exist 
and be shown to entitle one to come in and defend 
as landlord ,®® but for this purpose the term “land¬ 
lord” IS broadly construed,®® although, as shown 
infra § 53, persons without interest arc not entitled 
to become parties defendant. 

Effect. Usually where the landlord comes in 
or lb brought in, the tenant remains as a party de¬ 
fendant, and the landlord simply becomes an addi- 


80. Ala.—Ex parte Mason, 104 So 
523, 213 Ala. 273—Holland v Pat- 
tillo, 87 So 341. 205 Ala 221 

Okl —McKnlg:ht'^ Heirs v. Bowen, 
215 P 541, 110 Okl 9. 

19 C J p 1098 note 16 
Reformation of lease 

One basing defense to ejectment 
action on lease containing erroneous 
description must seek reformation of 
lease and join lessor as party —Ches- 
nut V. Thomas. 299 P 502, 149 Okl 
34—Worrell v. Graves, 225 P. 361, 
101 Okl 246 

81. Ala.—Ex parte Mason, 104 So 
523. 213 Ala 279—Holland v Pat- 
tillo, 87 So 341, 205 Ala 221 

Mo —McKay v. Missouri Slate Life 
Ins Co, App, 35 S W 2d 667 
Wyo—Delf elder v Teton Land & 
Investment C’o, 26 P 2d 153. 46 
Wyo 142, denying rehearing 24 P. 
2d 702, 40 Wyo 142 
19 C.J. p 1097 note 9. 

82. Mo—Mann v. Doerr, 121 S W. 
86, 222 Mo 1 

19 C J p 1097 note 9 
nratnre and creation of rlglit 

(1) "At common law, it seems, the 
owner of the property, generally the 
landlord, was to a large extent at 
the mercy of the person or tenant 
In possession, who alone was the 
proper party in an action of eject¬ 
ment, and who was not compelled 
to notify the landlord of the penden¬ 
cy of the suit. To remedy that situa¬ 
tion, the statute of 11 Geo II, c 
19, was passed, authorizing the 
courts to permit the landlord to 
come in and defend."—^Delfelder v 
Teton Land and Investment Co., 26 


P2d 153, 156, 46 Wyo 142, denying 
rehearing 24 P 2d 702, 46 Wyo 142 
(2) "It IS perfectly well settled 
that even at common law the land¬ 
lord has the right to defend tilher 
with or instead of the tenant"— 
Rollins V Rollins. 76 NC 264, 265 
19 C J. p 1097 note 9 [a] 

83. Mo—Boas v Branch, 208 SW 
75. 

19 CJ p 1097 note 10. 

84. Ala—Doe v McKinney, 5 Ala 
719 

19 C.J p 1097 note 11. 

Corpus Juris cited on the general 
rule, but rule held not applieible 
in Wyoming —Delf elder v Teton 
Land & Investment Co , 26 P 2d 153, 
159, 46 Wyo 142, denying rehear¬ 
ing 24 P 2d 702, 46 Wyo 142 

85. Ala—Ex parte Mason. 104 So. 
523, 213 Ala. 279—Holland v Pat- 
tillo, 87 So 341. 205 Ala, 221 

Mo—McKay v Missouri Stale Life 
Ins Co., App. 36 S W 2d 667 
19 C.J. p 1097 note 12, p 1099 note 
32. 

86. Ala—Holland v Pattillo, 87 So 

341, 205 Ala 221—Marbury Lum¬ 
ber Co V Wainwright, 80 So 352, 
202 Ala. 266—Leath v. Cobia, 57 So. 
972, 175 Ala 435—McLendon v. 

Eciuitable Mortg. Co., 25 So 30, 122 
Ala 284. 

87. Ala—Holland v. Pattillo, 87 So. 
341. 205 Ala. 221 

19 CJ p 1097 note 12. 

88. Mo —McKay v. Missouri State 
Life Ins Co, App, 35 S W.2d 667. 

19 C J. p 1097 note 12. 

89. U S. —Cleveland v. Cleveland, 
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etc, R Co. Ohio, 147 F. 171, 77 C 
CA. 4(»7 

19 C J pi 099 note 28 

90. Mo—Norton v. Reed, 221 S W. 
6, 281 Mo 482 

19 CJ p 1099 note 27 
“The purpose of the statutes au¬ 
thorizing the joinder of the land¬ 
lord as parly defendant in the first 
instance, or the bringing him in 
thereaftt r, is to bind him for the 
judgment, or permit him to defend 
the suit in his own right "—Ex parte 
Mason, 104 So 523, 524, 213 Ala 
279 

91. Ga.—Blalock v Newhill, 1 S E 
383. 78 Ca LM5 

19 CJ p 1098 note 17. 

92. N y —Fosgate v Herkimer Mfg . 
etc, Co . 12 NY 580—More v De- 
yoe, 22 Hun 208 

Joinder of persons adversely in¬ 
terested generally see supra § 52^ 
b 

93. Vt—Warner v. Peter, 5 Vt. 166 
—Brush V Cook, Brayt 89. 

19 C.J. p 1099 note 2^ 

94. Ark —Davis v. Grobmyer, 199 S 
W. 917, 132 Ark 11—Worley v Me- 
Mullen. 187 S W. 1061, 125 Ark 
597—^Jackson v Allen, 30 Ark 110. 

95. Md.—Minke v. McNamee, 30 Md. 
194, 96 Am.D. 577. 

N Y —Jackson v. Stiles, 6 Cow 594. 

N C —Bryant v. Kinlaw, 90 N.C. 
337. 

19 C.J. p 1098 note 13. 

96. N.C.—Rollins v. Rollins, 76 N.C. 
264. 

19 C.J. p 1098 note 14. 
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tional party.®^ Where the lessor comes or is 
brought in under the statutes, plaintiff may not dis¬ 
miss as to him®* without an entire discontinuance 
of the action against the tenant also.®® When the 
landlord is admitted to defend, his right to conduct 
the proceedings extends to the final disposition of 
the case,i and tl^e tenant will not be allowed to in¬ 
terfere with any subsequent proceedings to the 
prejudice of the landlord.2 Where he is admitted 
by the court to defend he can make only such de¬ 
fenses as the tenant himself might make,® but where 
he IS let in to defend by consent, he is not restrict¬ 
ed to the defenses of the tenant.** 

Watver and estoppel. If the lessor is improperly 
sued alone, he may waive the defect of the non¬ 
joinder of the tenant,and failure to make proper 
and timely objection is such a waiver.® So, by 
words and conduct a lessor may estop him.self to 
deny that he was in possession at the commence¬ 
ment of the action and therefore was properly made 
defendant 7 Misjoinder of landlord and tenant 
may also be waived,* and is waived where the les¬ 
sor appears and defends his tenant^s possession 
without objection.® 

In an action hy a lessee against his lessor’s wid¬ 
ow, the widow was held to be a proper party as 
administratrix, as guardian of her daughter, the 
only heir, and as claimant with dower rights.^® 

e. Husbajid and Wife 

One spouse is neither a necessary nor a proper party 


in ejectment for lands of the other unless he or she is 
In possession or has ousted the plaintiff. Both must be 
joined, however, where they claim land as a homestead 
or in Joint tenancy. 

Ordinarily, the wife is neither a necessary^l nor 
a proper!® party defendant in ejectment against her 
husband for lands held and claimed by him in his 
own right, unless both husband and wife are al¬ 
leged to be in possession,!® or the wife actively par¬ 
ticipated in ousting plaintiff or in keeping him out 
of possession.!4 As shown supra § 32, at common 
law ejectment for lands held in the right of the 
wife may be brought against her husband alone; 
and the wife is not even a proper party;!® but 
where the wife has a separate estate, excluding the 
husband’s marital rights, she is a necessary party de¬ 
fendant in ejectment to oust her from such lands,!® 
although It has been held that she may be ousted 
under a judgment against her husband alone.!^ 
Where the wife has no title, her possession is that 
of her husband, and he is the proper party defend¬ 
ant !* 

Under modern statutes giving married women 
substantially the rights of a feme sole with respect 
to their property, the wife and not the husband is 
the proper party defendant in ejectment for lands 
held by her,!® unless it is shown as a fact that she 
has put him into actual joint or exclusive occupa¬ 
tion and possession,®® or unless he has or claims 
some interest of his own,®! or actively and in his 
individual capacity participates in excluding plain¬ 
tiff 2® 


97. Ala—Lieath v Cobia, 57 So 972, 
175 Ala 435—McClendon v Equi¬ 
table Mortjf Co , 25 So 30, 122 Ala 
384 

19 C.J p 1098 note 18 
Substitution of landlord for tenant 
see Infra § 54 

98. Mo—Mann v. Doerr, 121 S W. 
86, 222 Mo 1 

19 C J p 1098 note 21. 

99. N J —Baxter v. Carrol, Ch., 41 
A 407. 

1. Cal — Dutton v Warschauer, 21 
Cal 609, 82 Am D 765 

2. US—Kelloerp V Forsyth, III, 24 
How 186, 16 EKd 654 

Cal.—Dutton v Warst hauer, 21 Cal. 

609, 82 Am.D. 765 
19 C J p 1099 note 24. 

3. Ala.—Thompson v. Ives, 11 Ala 
239. 

19 C.J. p 1099 note 26. 

4. N.C. — Maddrey v. Long:, 86 N.C. 
383—Isler v Foy, 66 NC. 647. 

5. N.Y.—Clason v. Baldwin, 29 NE 

226, 129 N.Y. 183—Finnegan v. 

Carraher, 47 NY. 493 

N.Y —Clason v. Baldwin, 29 N E. 


226. 129 N Y 18.3—Finnegan v. 

Carraher, 47 NY". 4 93 

7. Cal —Napa v Howland, 25 P 247, 
87 Cal 84 

19 CJ p 1099 note 35 

8 . Mo—('’arler v Carter, 141 S W. 
873, 237 Mo 624 

9. Mo—Mann v. Doerr, 121 S W. 
86, 222 Mo 1 

NY.—^Abeel v Van Gelder, 36 N Y 
513, 2 TranscrA 99 
19 C.J p 1099 note 37. 

10. N C —Ingram v. Corbit, 99 S E 
18, 177 NC 318 

11- Mich—Arnold v Brechtel, 140 
N.W. 610, 174 Mich 147. 

19 C.J p 1095 note 77. 

12. R.I —Johnson v. Donaldson, 20 
A. 932, 17 RI 190 

19 C.J p 1095 note 78 

13. Wash—Reddish v Smith, 38 P. 

1003, 10 Wash. 178, 46 Am S R. 

781. 

19 C.J. p 1096 note 79. 

14. Mo.—Von Schrader v. Taylor, 7 
Mo.App. 361 

R.I —Johnson v Donaldson, 20 A. 

932, 17 R.I 190. 

19 C.J. p 1096 note 80. 
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15. Mo—Wilson V Garaghty, 70 Mo. 
517—Bledsoe v. Simms. 63 Mo. 
305. 

16- Mo—Wilson v. Garaghty, 70 Mo 
517 

WVa—Bushong v. Rector, 9 S.E. 
225. 32 WVa 311, 26 Am S R 

817. 

19 C.J. p 1096 note 86. 

17. Pa—Johnson v Fullerton, 44 
Pa. 466 

Persons subject to ouster under Judg¬ 
ment see infra § 122. 

18. Pa,—Zcigler v. Shomo, 78 Pa. 
357 

19. Ky—Meadows v. Goff, 14 S W. 
535, 90 Ky 540, 12 Ky.L. 495. 

19 C.J. p 1096 note 93. 

30. N.Y.—Porter v. McGrath, 41 N. 

Y.Super 84. 

19 C.J. p 1096 note 94. 

21. N.Y.—Danihee v Hyatt, 45 N.E 
939, 161 N.Y. 493, affirming 30 N Y. 
S. 707, 81 Hun 238 

Persons adversely interested gen¬ 
erally see supra 5 52 b. 

22. N.Y.—Manchester v. Post, 161 
N.T.S 371, 97 Misc. 461. 
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Where the land involved is occupied and claimed 
as a homestead, both the husband and the wife must 
be joined as defendants,^3 unless the homestead 
claim and the right of possession thereunder have 
been barred in a manner authorized by law.^^ This 
rule has been extended to cases where husband and 
wife together occupy as their home premises owned 
or claimed in right of the wife ,25 but other cases 
take the view that the bare fact of living together 
on premises of the wife does not give the husband 
either joint or sole possession so as to make him 
either a necessary or a proper party.25 Where 
husband and wife are seized in joint tenancy and 
are in joint occupancy, both claiming in their own 
right, both are necessary parties defendant.27 

§ 53. - Intervention and Bringing in New 

Parties 

Persons interested in the controversy may be al¬ 
lowed to intervene; and new parties may be brought in 
on a proper showing. 

That a landlord may come in and defend an ac¬ 
tion of ejectment against his tenant is shown supra 
§ 52 d; but the technical relation of landlord and 
tenant need not exist,^* and while persons without 


interest are not entitled to become parties defend- 
ant,29 persons interested otherwise than as lessors 
of the tenant in possession may, on petition®® or 
motion,®^ be allowed to become parties defendant, 
and to defend the action.®® The court has always 
exercised a large discretion in admitting parties 
to defend,®® and laches may bar intervention ;®^ 
but under some statutes the right to intervene in 
proper cases is absolute, and its denial is reversible 
error.®® One seeking to be let in as defendant 
must show a privity of interest between himself 
and the occupant, and that his title is connected to, 
and consistent with, the possession of the latter.®® 
A stranger to the title in suit,®^ or a person claim¬ 
ing independently of both parties,®® as one assert¬ 
ing a paramount title to both plaintiff and defend¬ 
ant,®® cannot intervene. The right of applicant to 
be admitted should be determined before proceed¬ 
ing to trial.^® 

In order to entitle defendant to have a third par¬ 
ty brought in as a party defendant, it has been held 
under the controlling statute that it must be shown 
that he will be liable to defendant for the identical 
relief sought against him by plaintiff,^^ and where 


23. Mich.—^Kalkes v. Storms, 63 N. 

W, 622, 93 Mich. 480. 

19 CJ p 1096 note 97. 

24L U S —Connecticut Mut L Ins. 
Co. V. Jones, C C Mo., 8 F 303, 1 
McCrary 388. 

Mo—Bouton V. Pippin, 91 S.W. 149, 
192 Mo. 469 

25. Mich—Haddy v. Tobias, 48 N W. 
499, 85 Mich 326 

19 C.J p 1096 note 99. 

26. N.Y—Danlhee v. Hyatt. 46 N.E 
939. 161 NY 493. 

19 C.J p 1096 note 1. 

27. N Y —Stewart v. Patrick, 68 N. 
Y. 450. 

28. Ala.—Falkner v. Jones, 12 Ala. 
165. 

29. U.S —Clinchfield Coal Corp. v. 
Steinman, Va . 223 F 743. 

19 C.J p 1100 note 55 
Zntszsst In oontxoversy 

It has been held that the inter¬ 
vener must have an interest in the 
jcontroversy: it is not enough that he 
has an interest in the thing which 
is the subject of controversy—^Wade 
V. Sanders. 70 N.C 277 
30l Ky.—Craddock v Barnett, 218 
S.W. 262, 186 Ky 791. 

19 C J. p 1100 note 66. 

31. Pa.—Bell v. Caldwell, 107 Pa. 
46. 

19 C.J. p 1100 note 66. 

32. Ark.—Tallman v. McGahhey, 261 
S.W. 306, 164 Ark. 206. 

La.—^Ebarbo v. Stacey, 133 So. 793, 
16 lja.App. 248. 


N C —Isler v. Koonce, 83 N C 66— j 
Wade V Sanders, 70 NC 277. 

19 C.J. p 1100 note 57. 

Persons allowed to defend 

(1) Assignee of purchase-money 
notes —^Hust & Johnson v. Wool- 
bright, 64 Ga. 310. 

(2) Heirs of deceased mortgagors, 
in action by purchaser at Judicial 
sale —Isler v. Koonce, 83 N C 55. 

(3) Person entitled to equitable re¬ 
lief—Tallman v McGahhey, 261 S W. 
306, 164 Ark 205 

(4) Purchaser pendente lite. 

La—^Ebarbo v. Stacey, 133 So. 793, 
16 La.App. 248 

W.Va—Newman v. Tanner, 90 SE 
603, 79 W.Va. 134. 

Contra Loos v. Caldwell, 2 Miles 390. 
19 C J p 1100 note 57 [c] (2). 

(5) Purchaser recording title.— 
Norton v Reed, 221 SW 6, 281 Mo. 
482. 

(6) Wife asserting title—Crad¬ 
dock V. Barnett, 218 S.W 252, 186 Ky. 
791. 

(7) Others see 19 CJ. p 1100 note 
57 

Intervention &ot allowed 

Intervention by children in eject¬ 
ment against widow, alleging 
widow's loan deed to land set apart 
was for individual debts, where there 
was no claim that widow refused to 
allege same defense.—^Morris y Has¬ 
ty, 151 SE. 490, 169 Ga. 781. 

33. Ky —Buford v. Gaines, 6 J.J. 
Marsh. 34. 


Pa —Stafford v. Wheeler, 93 Pa. 
462. 

34. N Y —Johnson v Snell, 14 N Y. 
S 868, 68 Hun 606. 34 N Y St. 177 

35. N.C—Rollins v Rollins, 76 N C. 
264 

Pa—Bell V. Caldwell, 107 Pa. 46. 

36. NC—Rollins v. Rollins, 76 N C. 
264. 

19 C J p 1101 note 60. 

Words ‘'other proper person’* with¬ 
in statute providing that landlord 
of tenant in possession or other prop¬ 
er person, may by leave of court ap¬ 
pear and defend ejectment action, 
include those persons whose interest 
IS connected to, and consistent with, 
possession of occupier and whose 
title may be divested or disturbed by 
any claim adverse to such pos¬ 
session—Trustees of Presbytery of 
West Jersey v. West Presbyterian 
Church of Bridgeton, 192 A. 734, 15 
N J.Misc. 526. 

37. Ky —Buford v. Gaines, 6 J. J. 
Marsh 34 

Pa.—London v. Clouse, 1 A, 600, 1 
PaCas. 178. 

38. Ark.—Tallman v. McGahhey, 261 
S W. 306, 164 Ark. 205. 

39. Cal —Porter v. Garrissino, 61 
Cal 559. 

19 C.J p 1101 note 62. 

40. N.C.—Keathly v. Branch. 84 N.C. 
202 

41. N.Y.—Gilbert v. Mehrtens, 287 
N.Y.S. 657, 159 Mlsc. 702. 
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the complaint seeks possession and damages for 
withholding the premises, defendant is not enti¬ 
tled to have the plaintiff’s grantor brought in on a 
distinct cause of action for damages arising from 
the ejectment if plaintiff prevailed but new par¬ 
ties necessary for the determination of issues prop¬ 
erly raised by a cross complaint may be brought 
in.43 

A person may not be brought in as a party after 
final judgment.^^ 

§ 54. - Substitution 

A transferee may be substituted as a plaintiff or, 
under statutory authorization, a lessor substituted as a 
defendant in a proper case. 

A person acquiring the interest of plaintiff be¬ 
fore judgment in an ejectment action may be sub¬ 
stituted as plaintiff in such action.'*^ A landlord 
cannot be substituted as defendant in place of the 
tenant without the consent of plaintiff,^6 except 
where such course is authorized by statutc.^^ 

§ 55. Process or Notice, and Appearance 

a. In general 

b. Mode and sufficiency of service 

c. Return or proof of service 

a. In G-eneral 

At common law and under some statutes, ejectment 


§ 55 

is commenced by service of a d«felaration and notice, 
and a summons Is unauthorized. The notice Is In the 
nature of process and must conform to the essential re¬ 
quirements of process. Process must comply with forms 
prescribed, and must be duly served on defendants. 

At common law, and except where otherwise 
provided by statute, no writ or process is actually 
issued or served because the action is nominally 
against the casual ejector, who is a wholly fictitious 
person.48 The action is begun by serving on the 
tenant in possession a declaration in ejectment to 
which IS annexed a notice, purporting to be from 
defendant, informing the tenant of the action, and 
advising him to apply to be made defendant, as be¬ 
ing only a casual ejector, he purposed suffering a 
default; on application, the tenant is substituted 
as defendant, on the terms of entering into the 
consent rule.^® Even the statutory action is some¬ 
times required to be commenced by service of a 
declaration and notice,^® and the issuance and 
service of a summons as in ordinary cases is un- 
authorized.51 It has been held that there is no 
case pending until the notice and the declaration 
with the return of service have been filed in the 
clerk’s office ^2 The notice in ejectment partakes 
of the nature of process and must answer the end 
of It, and conform to the essential requirements of 
process.^3 Process must comply with the form pre¬ 
scribed,^^ and must be duly served on defendants 


42. N.Y.—Gilbert v. Mehrtens, su¬ 
pra. 

43. Cal —Bureka v Gates, 62 P. 125, 
120 Cal 54 

44. NC—Quelch v. Futch, 102 SE 
497. 170 NC 691 

Mo—Atkison v. Dixon, 1 S W. 13, 89 
Mo. 464. 

46. Mo.—Norton v. Reed, ?21 S.W. 
6, 281 Mo 482. 

46. U.S —Beardsley v. Torrey, C C. 
Pa, 2 PCasNol.190, 4 Wash C C 
286 

Ill—Merritt v Thompson, 13 III 716 

N.T —Jackson v. Stiles, 1 Cow. 134 

Pa—Emlen v Hoops, 3 Serg & R. 
130. 

19 C.J p 1098 note 19 

Lessor and lessee as defendants see 
supra § 52 d 

47. Iowa—State v. Orwig, 34 Iowa 
112 

19 C.J. p 1098 note 20. 

48. Ala—Ware v Swann, 79 Ala 
330, 335. 

19 C J. p 1101 note 67. 

Casual ejector defined see supra § 

2 . 

48. U.S.—^West V. Talman, C.C N J., 
29 FCas No 17,426, 4 Wash CC 
200 . 

19 C.J. p 1101 note 68 

80. Va.—Elliott V. United Realty 


Corporation, 130 SE 802. 804. 144 
Va 762. 

19 C J. p 1102 note 69. 

“Notice of intention to file a deeda- 
ration in ejectment is not an official 
writ issued out of clerk’s office . . 

such as a . . . summons *'—El¬ 

liott V. United Realty Corporation, 
supra. 

61. Ill—O’Donnell v. Howes, 27 Ill. 
610. 

Ordinary siunmona was issued in 

addition to notice —Tate v. Doe, 24 
Miss. 465. 

52. Va—Elliott V. United Realty 
Corporation, 130 S E 802, 144 Va 
752 

Before return, attestation by clerk 
of copy of declaration and notice 
which was served on defendant was 
mere surplusage, as there could be 
no official record which he could ef¬ 
fectually attest—Elliott v United 
Realty Corporation, supra. 

53. Ala.—Tennessee Coal, etc, R. 
Co. V Wise, 49 So. 263, 159 Ala. 
632, 634 

19 C.J. p 1102 note 71 
“Citation" not “prooess" 

Where citation in ejectment pro¬ 
ceedings summoned defendant in 
name of state of Louisiana and of 
first judicial district court of parish 
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of Caddo, it complied with statute 
relative to citations, it did not have 
to comply with “process” statute, as 
citation is not process —Herndon v 
Wakefield-Moore Realty Co., 79 So. 
318, 143 La 724. 

54- Conn—Gaul v. Baker, 143 A. 61, 
108 Conn 173 

N J—Ahlemeyer v Miller, 137 A. 543, 
103 N J Law 617, affirming 131 A 
64, 102 N.J Law 64, motion granted 
in part 133 A 880. 

Pa—Sherman v Rittenhouse, 16 Pa. 

Dist & Co. 305, 29 Sch L Rec. 122. 
Statutory proceediug 

* The action in ejectment is purely 
a statutory proceeding, governed and 
controlled” by court rules—Ahle¬ 
meyer V. Miller, 137 A 643, 644, 103 
N J Law 617, affirming 131 A. 64, 102 
N J Law 64, motion granted in part 
133 A. 880. 

Notico to uourosidsnt iu possosslon 

"Our statutes contain applicable 
provisions for notice to a nonresident 
claimed to be in possession of the 
land.”—Gaul v. Baker, 143 A. 51, 62, 
108 Conn 173. 

55. Tenn.—Patterson v Robertson, 
106 SW2d 215. 171 Tenn. 520. 

19 C.J. p 1102 note 73 

Xu Pennsylvania 

(1) “The land sued for must be 
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and under some statutes a declaration or complaint 
must also be served.^® Defendants not served with 
process or notice, as the case may be, are not bound 
by the judgment and cannot be turned out of pos¬ 
session thereunder;®’^ it is void as to them,®* and 
may be vacated on motion,and such tenants may 
be let in to defend.®^ Where there are more de¬ 
fendants than one, no judgment may be taken 
against those served without a dismissal as to those 
not served,®! but it has also been held that a judg¬ 
ment against “defendants” is good as to those 
served, although some of defendants named have 
not been served ®2 Defendant who is himself duly 
served may not object that service was not made on 
the tenant in possession.®® 

Amendments to the declaration not amounting to 
the commencement of a new action do not require 
new service,®4 but where the prrecipc and writ de¬ 
scribe the land erroneously and defendant's file a 
disclaimer, they are entitled to notice of applica¬ 
tion to amend the record for the purpose of cor¬ 
recting the description.®® Where the description 
of land contained in the praecipe for a writ was 
sufficient, but the description of the land in the 
writ issued was insufficient, the description was 
sufficient as against a motion to quash the writ,®® 
and a reasonable time was allowable to cause an 
alias writ, following the description in the praecipe, 
to issue.®*^ Where an alias writ was issued and 
properly served to correct a clerical error in the 
original writ which was quashed on motion, it 
was held that the court had authority to permit 
an amendment to correct the record by revoking 


its order to quash the original writ, and ordering 
that the alias writ be considered as an alternative 
or amending writ with the same effect as if it had 
been originally issued, and that the two writs 
should be considered as the original writ.®® 

b. Mode and Sufficiency of Service 

statutory regulations as to the mode of service in 
ejectment must be observed. Where ejectment is in 
rem, notice as provided in applicable statutes is suffi¬ 
cient, and personal service is not required, but where 
in personam, as at common law, service by publication 
is insufficient Service should be made by the sheriff, 
a person deputized by him, or some indifferent person. 
Defects in service may be waived. 

Any statutory regulations as to the mode of mak¬ 
ing service must be observed.®® Where ejectment 
IS an in rem action, notice to nonresidents as pro¬ 
vided ill statutes applying thereto is sufficient,^® 
and personal service is not required At common 
law service must be personal on the tenant, and 
on the land,*^® but there are exceptions to this 
rule and since the action is a personal possessory 
action, and not an action in rem, service by pub¬ 
lication IS unauthorized and insufficient .Serv¬ 
ice may be macTe out of the county where the land 
lies,*^® or may even be made in another state, where 
sanctioned by ai order of court made on a pro])er 
showing"^® However, a judgment by default 
against the casual ejector should not be entered 
on service other than personal without a rule on 
the tenant to show cause why such service should 
not be held sufficient Mere delivery of a copy 
of the declaration and notice is not sufficient serv- 


described in the writ, and the .•sher¬ 
iff is obliged to serve all persons 
whom he finds in possession of the 
premises”—Knoblauch v Bankes, 10 
Pa.Dist. & Co. 766, 767, 24 Sch L, Rec. 
146. 

(2) Other decisions In Pennsyl¬ 
vania—Sherman v Rittenhouse. 16 
Pa Dist & Co 30.5, 29 Sch L. Rec 122. 
19 C.J p 1094 note 66 [b], p 1102 
note 73 [a] 

56. Tenn —Cravins v. Armour, 6 
Yerg. 467 

19 C.J. P 1102 note 74 

57. Ill —Pardon v. Dwire, 23 Ill. 
572. 

19 C.J. p 1102 note 7.5 

58. N.C.—Bledsoe v. Wilson, 13 N C 
314. 

19 C.J. P 1102 note 75. 

69. Md—Spurrier v. Yieldhall, 2 
Harr. & M. 173. 

19 C.J. P 1102 note 76. 

60i Md.—Spurrier v. Yle-ldhall, su¬ 
pra. 

Only racent JndtfmeatB will be va¬ 
cated to let a tenant in to defend; 


in other cases the tenant will be put i 
to a new action in ejectment—Kline¬ 
felter V. Carey, 3 Gill & V, Md , 
919 

61. Tenn —Patterson v. Robertson, 
106 S W 2d 215. 171 Tenn 520 

62. Ill —Pardon v. Dwire, 23 Ill. 
572. 

63. K J —Cooper v. Hughes, 39 N J. 
Law 45 

64. US —Holmes v. Grabecl. C C. 
Va. 81 F 145. 

65. Pa—Duff V. Patterson, 33 A. 
1026, 17.9 Pa. 163. 

66. Pa—Metz v. Hoffman, 200 A. 
132, 131 Pa Super 303. 

67. Pa—Metz v. Hoffman, supra. 

68. Pa.—Vaughan v, Reynolds, 88 
PittsbLegJ. 204. 

69. Ill —O’Donnell v. Howes, 27 Ill 
610. 

19 C.J. p 1102 note 82. 

Statutory provlaloiui followad 

Where statutory provisions for no¬ 
tice to nonresident claimed to be in 
possession of land were followed, 
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court had jurisdiction of ejectmeiil 
ac'tion—Gaul v Baker, 143 A. 51, 108 
Conn. 173. 

70. Conn — Gaul v. Baker, .supra 

71. Conn —Gaul v Baker supra 

72. Ga—Dunn v Dyson, 22 Ga. 572 
N Y —Stratton v Lord, 22 Wend 

611 

19 C.J. p 1102 note 83. 

73. Ga—Dunn v Dyson, 22 Ga 572 
Ky—^Wharton v. Clay, 4 Bibb 167, 

168 

NJ—Den v. Fen. 10 N J Law 237. 

19 C.J p 1102 note 84 

Strictly parsonal serrico not required 

Ga—Dunn v. Dyson, 22 Ga. 672. 

7*4. DC—Staffan v. Zeust, 10 App. 
D.C. 260 

19 CU. p 1103 note 88. 

76. Ga.—Polhill v Brown. 10 S E 
921, 84 Ga 338—Dunn v. Dyson, 22 
Ga. 672. 

76. N.J.—^Den v. Fen, 10 N J.Law 
237. 

77. N.J.—^Den v. Fen, supra. 

N.C.—Bledsoe v. Wilson, 13 N.C. 314. 
19 C.J. p 1103 note 85. 
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ice, as the notice must be read or explained.*^® 
Service of notice should be made by the sheriff or 
some indifferent person,*^® or a third person may 
be deputized by the sheriff to serve the summons.*® 

Waiver of objections. Where the tenant or de¬ 
fendant appears and enters into the common rule, 
or iilcads, or demurs, defects and irregularities in 
connection with the service on him are cured or 
waived.*! 

c. Return or Proof of Service 

statutory regulations as to the mode of return must 
be observed At common law, and under some statutes, 
proof of service of the declaration and notice must be by 
affidavit, but where service is made by a court officer, his 
return is sufficient. 

Statutory regulations as to the mode of return 
must he observed *2 At common law, and under 
some statutes, jiroof of service of the declaration 
and notice must be made by affidavit ;** but where 
service is made by an officer of the court, his re¬ 
turn reciting the manner of service is sufficient 
proof thereof*^ An affidavit or return of service 
must state all facts necessary to show proper and 
sufficient service An affidavit that defendant 
served was in actual possession, although part of 
the sheriff’s return, may be controverted.*® The 
affidavit may be filed nunc pro tunc.**^ 

§ 56. Defense Bonds 

Under a statute requiring defendant in ejectment 
•to file a defense bond, he has such right without court 


5 57 

authority; and plaintiff cannot object to the form where 
It substantially complies with the statute. Where de¬ 
fendant was led to believe that plaintiff waived the bond, 
defendant’s answer should not be stricken because no 
bond was filed. 

Under a statute requiring a defendant in an ac¬ 
tion for the recovery or possession of real prop¬ 
erty to file a defense bond, defendant has the right 
before expiration of the time to plead, to file the 
required bond,** and an order, or authority from 
the court, is not required *® Plaintiff cannot ob¬ 
ject to the form of the bond where it is in sub¬ 
stantial compliance with the statute.®® 

Where defendant was led to believe that plain¬ 
tiff had waived the defense bond, it was error to 
strike out defendant’s answer, without notice to 
him, because the bond had not been filed.®! De¬ 
fendant was entitled to a rule to show cause, and 
then if the court adjudged that a defense bond 
was required, defendant was entitled to time with¬ 
in which to file the same.®2 

§ 57. Estrepement 

A writ of estrepement in ejectment Is like an In¬ 
junction, and IS issued to preserve the property in liti- 
gatfon from waste. Such a writ is granted on motion 
supported by affidavit, and may be dissolved under cir¬ 
cumstances that would warrant an equity court in dis¬ 
solving an injunction against waste. 

The writ of estrepement in ejectment is like an 
injunction.®* It is issued to preserve the property 
in litigation from waste or injury until the rights 
in relation to it can be settled.® ^ Statutes allow- 


78. U S —(’’ampbell v. Harper, C C 
Pa . 4 F C'as No 2.3fi0. 3 Wash C C 
356 

NJ—Den v Fen, 10 N J Law 237 
Tonn —Cravins v Armour, 6 Yerp 
4 67 

19 C J. p 1103 note 86 

79. N J —Den v. Fen, 10 N J I^aw 
2.17 

19 C J. p 1103 note 92 

Before Pract.Act 1855, the declara¬ 
tion in ejectment might be served by 
any person, even by the lessor him- 
stlf—Stellmacher v Kloepplng, 36 
NJLaw 176—Auten v Fen, 10 N J 
Law 237. 

80. N J.—Stellmacher v. Kloepping, 
36 NJLaw 176 

19 CJ p 1103 note 94. 

81. NC—Fuller v. Wadsworth, 24 
NC 263, 38 Am.D 692 

19 CJ p 1103 note 9.5. 

82. Ill.—O’Donnell v Howes, 27 Ill. 
610. 

Return held snlllcient under stat¬ 
ute—O’Donnell v Howes, 27 Ill 510 
Return held Insuflcient under stat¬ 
ute, but the defect could be cured 
by amendment of the return by fil¬ 


ing the proper affidavit of service 
—Stellmacher v Kloepplng, 36 N J 
Law 176—19 CJ p 1103 note 98. 

83. Ill —O’Donnell v Howes, 27 Ill 
510. 

19 CJ p 1103 note 96 

84. ITS—Campbell v Harper, CC 

l*a , 4 F Cas No 2,360, 3 Wash C 

C 356 

19 CJ p 1103 note 99. 

85. Ky —Wharton v Clay, 4 Bibb 
167 

19 CJ p 1103 note 1 

86. N J —Stewart v Camden, etc , 
R Co , 33 N J Law 115 

19 C J p 1104 note 3. 

87. N J —Stellmacher v. Kloepping, 
36 N.J Law 176 

88. NC—Jones v Jones, 122 S.E. 
370, 187 NC 589 

Purpose of statute 

“The statute was passed to pro¬ 
tect the rights of plaintiff by re¬ 
quiring defendant to give bond in 
cases” relating to the recovery or 
possession of real property—Jones 
V Jones, supra 
Ambiguity In bond 

In construing instruments such 
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as an ejectment bond executed by 
a surely, if there is any ambigui¬ 
ty or uncertainty in reference to the 
expressions therein contained, the 
court will construe them most 
strongly against the surety, and 
the bond would be measured by the 
same rules of law as an insurance 
tonlract—Standard Accident Ins Co 
of Detroit, Mich, v. Ayres, Ind, 28 
NP:2d 50 

89. NC—Jones v Jones, 122 S E. 
370, 187 NC 589 

90. N C —Clegg V Canady, 195 S. 
E 770, 213 NC 258 

91. N C —Shepherd v Shepherd, 101 
S E 489. 179 NC 121 

92. N C —Shepherd v Shepherd, su¬ 
pra 

Rot dlscrstlonaxT 

"This is not a matter within the 
discretion of the Judge ”—Shepherd 
V Shepherd, supra 

93- Pa.—Hough v. Kulp, 24 Pa Co. 
563. 

19 C J. p 1104 note 4 
Injunction during pendency of eject¬ 
ment see infra § 58 
94. Pa.—Byrne v Boyle, 37 Pa. 260 
—^Hough V. Kulp, 24 Pa.Co. 663. 
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ing the writ are simply declaratory of the com¬ 
mon-law authority of the courts, and were passed 
because this power was not exercised as freely as 
it should have been.^^ Such a writ is not granted 
as of course, but will be granted on motion sup¬ 
ported by affidavit,^® and may be dissolved with or 
without terms, or on giving bond.®*^ The writ will 
not be dissolved except under such special circum¬ 
stances as would warrant a court of equity in dis¬ 
solving an injunction against waste,®® but it should 
be dissolved where plaintiff has voluntarily aban¬ 
doned his ejectment suit.®® 

§ 58. Injunction 

PlaintilT may obtain an Injunction to stay waste on 
an ex parte application during the pendency of an eject¬ 
ment action, but not where he cannot show damages 
should he establish title. 

In many jurisdictions plaintiff may obtain an 
injunction or order to stay waste during the pen¬ 
dency of an ejectment action,^ and it may be grant¬ 
ed on an ex parte apidication.^ It has been held 
that an injunction does not he to restrain defend¬ 
ant from enjoying the fruits of his possession and 
claim of title, especially where it does not appear 
that plaintiff will lose the fruits of his recovery if 
he establishes title.® Dissolution of the injunction 
is justified by an abuse of process on the part of 
plaintiff.^ 

In a particular case a petition to enjoin defend¬ 
ant, against whom ejectment was pending, from 
cutting timber on the disputed land, was held not 
demurrable.® 


§ 59. Surveys 

A survey should be made in ejectment In complicated 
cases where locations are not definite, but it is not indis¬ 
pensable. Resurveys should only be authorized for the 
premises in dispute. 

A survey should be made in ejectment actions 
in complicated cases where locations are not defi¬ 
nite,® but It IS not indispensable to the trial,es¬ 
pecially when It is attempted to be had for the 
purpose of delay ® 

Rcsiiri'cys; amendments. The practice of au¬ 
thorizing resurveys of land to be made pending an 
action of ejectment is sanctioned,® but the power 
of the court does not extend further than to order 
a survey of the premises in dispute,^® and to have 
the lines of contiguous tracts run, if necessary, to 
ascertain the locus. 

Under the Maryland code, the court should re¬ 
fuse to issue an order for a resurvey, where both 
parties claim through a common source,but 
should order a resiuwcy w'here it is a question of 
fact on issue, whether the land in controversy w^as 
within the lines of a certain tract.^® Under a 
statute allowing amendments to surveys, only 
amendments with respect to matters which were 
unknown or overlooked at the time of survey are 
authorized 

§ 60: Notice of Pendency of Action 

A notice of lis pendens is unnecessary as against a 
purchaser pendente lite. 

A notice of lis pendens is unnecessary as against 
a purchaser pendente lite.^® 


96. Pa.—Byrne v. Boyle, 37 Pa. 260. 

96. Del.—HlgrfiTina v. Roe. 3 Del. 49. 

97. Pa—Byrne v Boyle, 37 Pa. 260 
—Axford V Kirby, 67 Pa Super. 
362 

19 C.J. p 1104 note 8. 

IKeoovery on bond 

In action on estrepement bond, 
plaintiffs were entitled to recover 
value of the right of which they had 
been deprived —Johns & Weaver v. 
Johns, 88 Pa Super. 47. 

98. Pa.—Hough v. Kulp, 24 Pa Co. 
663. 

19 C.J. p 1104 note 9. 

99. Pa.—Axford v Kirby, 67 Pa. 
Super 362 

19 C.J p 1104 note 10. 

1. Wis.—Relmer v. Johnke, 37 Wis. 
258. 

19 CJ p 1104 note 14. 

Injunction to restrain ejectment see 
the C J S title Injunctions S 39, 
also 32 C.J. p 96 notes 91-96 
Insolvency of defendant 

(1) Continuing in force temporary 
order restraining allegedly insolvent 


I defendant, against whom plaintiffs' 
ejectment suit was pending, from 
I cutting timber on disputed land, was 
proper.—Alley v Davis, 166 S E 640, 
175 Ga 899 

(2) Other cases have held tem¬ 
porary iniunctions proper where de¬ 
fendant was insolvent, when coupled 
with possibility of irreparable injury 
to plaintiff—Gaines v Leslie, 37 S. 
W. 947, 1 Ind.T. 646 
19 C.J. p 1104 note 14 [bj. 

2. N.T —People v. Alberty, 11 

Wend 160 

3. NC—Baldwin v York, 71 N C. 
463 

4. Wis —^Haight v. Lucia, 36 Wis 
366. 

19 C.J p 1104 note 16 

5. Ga—^Alley v Davis, 166 SE 640, 
176 Ga. 899. 

6. Tenn.—Beaty v. Owens, 6 Tenn 
App. 164. 

Surveys in actions for trespass to 
try title see the C.J S. title Tres¬ 
pass To Try Title ( 37, also 63 C.J. 
p 1170 notes 91-96. 
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Court order for a survey is not 
necessary—Duren v. Kee, 27 S E. 
875, 60 SC. 444 

7. WVa—King v Jordan, 32 S E 
1022, 46 WVa 106 

Improper execution of order 

The fact that there is not a prop¬ 
er and official execution of an order 
of survey will not defeat a recovery 
by plaintiff where he is otherwise 
entitled to recover—Campbell v. 
Hughes, 12 WVa. 183. 

8 . W.Va—King v Jordan, 32 S E. 
1022, 46 W.Va. 106. 

9. Ga—Stripling v Davis, 28 Ga. 
465. 

10. Ga—Stripling v Davis, supra 

11. Ga—Stripling v. Davis, supra. 

12. Md —Kelso V Stigar, 24 A. 18, 
76 Md. 376. 

13. Md—Shartzer v. Mountain Lake 
Park Ass’n, 37 A. 786. 86 Md. 336. 

14. Md.—Jacob Tome Institute v. 
Davis,. 41 A. 166, 87 Md. 691. 

16. N.Y.—Sheridan v. Andrews, 49 
N.Y. 478, reversing 3 Lans. 129. 
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§ 61. Declaration, Complaint, or Petition 

At common law the declaration was filed in the name 
of a fictitious plaintiff against a fictitioQs defendant in 
which the nominal plaintiff alleged lease, entry, and ouster 
by the nominal defendant. Statutory provisions now gen> 
erally regulate the form of declaration or complaint, which 
must be complied with, at least substantially. It is gen¬ 
erally sufficient to allege plaintiff’s right to possession 
and that defendant wrongfully or unlawfully keeps him 
out of possession. 

At common law the action was begun by filing a 
declaration in the name of- a fictitious plaintiff 
against a fictitious defendant, in which the nom¬ 
inal plaintiff alleged that the land sought to be 
recovered had been leased’® to him, for a term of 
years,not yet expired,^® by the real plaintiff,^® 
and that by virtue of such lease, he had entered 
on the land, and was ejected therefrom by the nom¬ 
inal defendant after such entry.2® 

Where, under the modern practice, the fictions 
of the common law have been abolished, no par¬ 
ticular form of complaint in ejectment is necessa- 
ry,2i but statutory requirements must be complied 
with.22 Under some statutes, to be sufficient the 
declaration or complaint must state certain speci¬ 
fied facts,“3 and a declaration or complaint alleg¬ 
ing such specified facts is sufficient.24 It is not 
necessary to make the averments in the words of 
the statute if words of similar import are used,25 


and the complaint is sufficient if it contains in sub¬ 
stance the averments required by the statute 
but facts pleaded in excess of statutory require¬ 
ments may be considered in determining the suffi¬ 
ciency of the complaint on demurrer.27 

Where not otherwise provided by statute, the 
rules governing pleadings in ejectment are the 
same as in other actions,2® and a declaration or 
complaint is sufficient where it contains a plain 
and concise statement of the facts constituting the 
cause of action,^^ with an appropriate prayer for 
relief;^® but the prayer for relief, seeking quiet¬ 
ing of title in addition to asking for possession, 
will not render defective an otherwise proper dec¬ 
laration or complaint in ejectment.^’^ Generally 
speaking, a declaration or complaint in ejectment 
is sufficient if it contains averments showing that 
plaintiff is entitled to possession, and that defend¬ 
ant wrongfully or unlawfully keeps him out of 
possession; lacking such averments it is insuffi- 
cient.32 In the case of vacant and unoccupied 
lands, it is sufficient under some statutes to allege 
that defendant claims title thereto.^* Each count 
or paragraph should be perfect and complete with¬ 
in itself,^^ and defective allegations in one para¬ 
graph cannot be aided by reference to another par- 


Notice prescribed by greneral statutes 
as applicable to ejectment see the 
C.J.S title L.1S Pendens § 23, also 
38 C J. p 33 notes 33-37. 

16. NY.—^Jackson v. Paul, 2 Cow. 
502. 

Using name of lessor see supra § 61. 

17. Miss—Lindsey v Henderson, 27 
Miss. 502 

13 . Ga—Roe v Doe, 30 Ga. 608. 

19. Ky—Taylor v. Gilkerson, 4 Bibb 
410. 

19 C J P 1105 note 38 

20. Del —Crawford v. Green, 1 Del. 
464. 

21. In Kentucky a petition in equity 
to quiet title will be treated as In 
ordinary action of ejectment where 
defendants are in possession, inas¬ 
much as possession by plaintiff is es¬ 
sential in an action to quiet title — 
Reynolds v. Binion, 197 S W. 641, 177 
Ky. 189. 

22. Ga—Morton Realty Co v. Mold- 

er, 139 S E 643, 164 Ga. 774. 

23. Ind—McCarnan v. Cochran, 67 
Ind. 166. 

24. W.Va —Kemble v. Herndon, 28 
W.Va 624. 

19 C.J. p 1106 note 43. 


25. Neb.—Dunn v. Remington, 2 N. 

W, 230, 9 Neb. 82. 

19 C J. p 1105 note 45 
20. Ala—McDowell v*. Hutto, 136 
So 322, 223 Ala. 307 
Mo—Pliant V Hankins, App , 110 S. 
W.2d 802 

Wis —Lee v Simpson, 29 Wis 333. 

19 C J. p 1105 note 44. 

27. Okl —Jones v. Carnes, 87 P. 652, 
17 Okl 470 

19 C.J p 1106 note 46. 

Petition held demurrable 
Ga.—Smith v. Scarborough, 185 SB. 
105, 182 Ga 157. 

28. N Y.—Leprell v Kleinschmidt, 
19 NE 812, 112 NY. 364, revers¬ 
ing 1 N Y.S. 821. 

19 C.J p 1105 note 47. 

29. Ga—McKnight v. Belding, 89 
SB. 837, 145 Ga. 798. 

19 C.J. p 1106 note 48. 

30. Mo—Hyer v Boyd. 133 S W.2d 
1036, 234 Mo App. 492. 

19 C.J. p 1106 note 49. 

BQLuitable relief 

Ejectment or disseizin lies for 
possessory rights, and prayer for 
equitable relief may be joined with 
demand for possession and damages 
—Mirando v. Mirando, 132 A. 910, 
104 Conn. 318. 


31. Colo —Green v. Davis, 186 P. 
369, 67 Colo 52 

Okl —Exchange Trust Co v God¬ 
frey, 261 P. 197, 128 Okl. 108— 
Adams v. Hoskins, 259 P. 136, 126 
Okl. 57. 

32. Cal —Richey v Corralitos Union 
School Dist of Santa Cruz Coun¬ 
ty, 228 P 348, 67 Cal App 708. 

Colo.—Matonock v Speer, 225 P. 257, 
76 Colo. 226 

Ga—Cochran v White, 118 SE 873, 
156 Ga 340—Cochran v. Groover, 
118 S E 865. 870. 156 Ga 323, citing 

Corpus Juris. 

Ky.—^Alexander v Duncan, 67 S W. 
2d 58. 247 Ky 422. 

N Y —Golde Clothes Shop v Loew’s 
Buffalo Theaters, 198 NTS 457, 
affirmed 199 N Y.S. 924, 206 App. 
Div. 730, which is reversed on oth¬ 
er grounds 141 N B 917, 236 N Y. 
465, 30 ALR. 931. 

Pa.—Gorchov v. Moran, 17 Pa Dist. 
Sl Co 248. 

19 C.J. p 1106 note 50 

33. Wis.—Wisconsin River Land Co. 
V Paine Lumber Co., 110 N.W. 220, 
130 Wis. 393. 

34. Ind—McCarnan v. Cochran, 67 
Ind. 166. 

19 C.J. p 1106 note 52. 
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agraph.35 A complaint which fails to state a cause 
of action cannot be aided by alleg^ations in the 
answen^® An allegation that plaintiff is suing for 
the use of another may be considered as sur- 

plusagc.37 

An ejectment bill is a bill brought simply for the 
recovery of real property, together with an account 
of the rents and profits, without setting out any 
distinct and substantive ground of equity juris¬ 
diction.®® 

§ 62. - Description of Property 

Plaintiff’s pleading must describe the premises sought 
to be recovered. The degree of certainty of the descrip¬ 
tion necessary has been variously stated, but it is gen¬ 
erally held that the description must be sufficient to en¬ 
able the sheriff to know what land should be placed In 
plaintiff’s possession in the event of his recovery. 

The declaration, petition, or complaint must de¬ 


scribe the premises sought to be recovered.®® For¬ 
merly it was necessary to describe the premises 
with great accuracy,^® but under the modern prac¬ 
tice the rule has been relaxed^ ^ and it has been 
held sufficient" to give a general description of the 
land42 or to describe it with “reasonable ccrtain- 
ty/’43 “convenient certainty,”^^ or “common cer¬ 
tainty,”^^ or so that the land can be identified with 
the description in the complaint,^® or so as to au¬ 
thorize a judgment based on the pleadings,or 
by the application of the evidence to the descrip¬ 
tion;^® but it has been said that in the statutory 
action to recover possession of land greater ac¬ 
curacy of description is required than in ejectment 
at common law,and the rule which seems to find 
most favor is that the description must be sufficient 
to enable the sheriff to know what land should be 
placed in ])laintiff’s possession in the event of his 
recovery The description must be gathered 


35. Ind—MtCarnan V. Cochran, su¬ 
pra. 

30- Wis —Wisconsin Lakes Ice, etc , 
Co V. Pike, etc , Lakes Ice Co , 91 
N.W. 988, 115 Wia 377. 

37. Ala—Caldwell v. Smith, 77 Ala 
157. 

38. N J.—Crane v. Conklin, 1 N J Eq 
346, 22 AmD. 519 

39. Ark—Flanagan v Ray, 232 S. 
W 600, 149 Ark 411. 

Ga—Brewton v. Brewton, 146 SE 
444. 167 Ga 633. 

WVa—Jackson v Cook, 76 S E. 443, 
71 WVa 210. 

19 CJ p 1106 note 63 
Description of building 

Complaint in ejectment. Including 
warehouse on property of railroad, 
was not demurrable as merely de¬ 
scribing building claimed to be per¬ 
sonalty because it was on lands of 
another—Sullivan v. Lawler, 133 So 
911, 222 Ala. 628 

40 . US — Barclay v Howell, Pa, 6 
Pet. 498. 8 L Ed 477 

19 C J p 1106 note 64 

41. Or —Steele v. Preble, 77 P 2d 
418, 425, 158 Or 641, citing Cor¬ 
pus Juris —Security Savings & 
Trust Co V Ogden, 261 P 69, 70, 
123 Or. 370, citing Corpns Jnris. 

19 CJ. p 1106 note 65 
“Xd csrtum est qnod oortum roddi 
potsst** 

Ga—Yopp V Atlantic Coast Line R 
Co., 97 S.E 534, 148 Ga 539 
19 C.J. p 1106 note 66 [c] 

48. U S —Glacier Mountain Silver 
Min. Co V Willis. Colo. 8 S Ct 
1214, 127 US 471, 32 L Ed 172 
19 C.J. p 1107 note 66. 

413. Ark—Carden v. Montgomery, 
287 S.W 183, 171 Ark 1000 
La.—Loper v White, 1 La.App. 695 
19 C.J. p 1107 note 67. 


'44. WVa.—Hicks v New Rivtr & 
Pocahontas Consol. Coal Co, 120 
SE 898 9.5 WVa 17 
19 C.J p 1107 note 68. 

45. N Y —Barley v Roosa, 1 3 N Y S 
209. 20 NYCivProc 113. 

19 C J p 1107 note 69. 

40. Kan —State v Thomas, 126 P 
1082, 87 Kan 803 
19 CJ p 1107 note 70 

47. Ga —Luquire v. Lee, 49 S E 
834, 121 Ga. 624 

19 C J p 1107 note 71 

48. Ga—Holcombe v Dinsmore, 137 
SE 924, 164 Ga 200 

Mo —Wilkinson v Lieberman, 37 S 
W2d 533. 327 Mo 420. 

Wash—Weidlrch v Independent As¬ 
phalt Paving Co.. 162 P. ,541, 94 
Wash. 395. 

19 C J p 1107 note 72. 

Petition bold suffleient 

A petition for land which plaintiff 
had allegedly purchased from widow, 
to whom It was set apart as year’s 
support, and amendment thereto, 
when considered in connection with 
map attached as exhibit, sufficiently 
identifies land as against general de¬ 
murrer when considered in connec¬ 
tion with a map attached as an ex¬ 
hibit —Dubberly v. Chapman, 170 S. 
E. 228. 177 Ga. 416 

49. Ind —College Corner etc , Road 
Co V Moss, 92 Ind. 119 

Vt —Davis V. Judge, 44 Vt 500. 

19 CJ p 1107 note 73. 

50. U.S —Gioco V. Russell & Co, C 
C A.Puerto Rico, 4 F 2d 7, 10, citing 
Corpus Juris. 

Ala—Martin v. Carroll, 177 So. 144, 
145, 235 Ala 30, citing Corpus Ju¬ 
ris —Washington Realty Co. v. 
Stacy Land Co., 92 So 260, 207 
Ala 117—Carroll v. Fausett, 91 So. 
73, 206 Ala, 626—Little v. Thomas. 
85 So 490, 204 Ala. 66. 
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I Cal.—Friedman v. Southern Cali¬ 
fornia Trust Co. 176 P 442. 179 
Cal 266 

Ga—Mason v Nour, 8 S E 2d 14, 100 
Ga 62—Hamil v Gormley, 4 S E 
2d 471, 188 Ga 585—Brewton v 
Brewton, 146 SE 444, 167 Ga 633 
—Morton Realty Co v Molder, 130 
SE 5U, 164 Ga 774—Barnett v 
Strain, 107 SE 630, 151 Ga 553— 
Jones V Hams, 106 SE 555 153 

Ga 129—Darley v Starr, 102 S E 
819, 150 Ga. 88—Scoville v. Lamar, 
100 SE 96. 149 Ga 333 
N J —Ahlemeyer v Miller, 137 A 
543, 103 N J Law 617, affirming 

131 A 54, 102 N.J Law 54. motion 
granted m part 133 A 880. 

Or—Security Savings & Trust Co. 

V Ogden, 261 P 69. 123 Or 370. 

10 CJ p 1107 note 74 
Snfllciancy of description 

To support judgment in eject¬ 
ment complaint must describe prop¬ 
erty so that sheriCC. unaided by out¬ 
side evidence calling for discretion, 
can locate it with help of existing 
recorded instruments, maps, monu¬ 
ments, and other objects ascertain¬ 
able from data in description itself. 
—Hughes V. Allen, 158 So 307, 229 
Ala. 467—Klepac v. Fendley, 132 So. 
619, 222 Ala. 417. 

Certainty and definiteness required 

The rule providing that complaint 
must describe property in such man¬ 
ner that from description possession 
of property claimed may be deliv¬ 
ered is that such description must be 
definite and certain and not the re¬ 
sult of deductions and Inferences 
from the various facts alleged — 
Greenwood Lake Shore Land Co v. 
Moses, 297 N.Y S 83. 251 App Dlv. 
860—Crook v. Licourt, 214 N Y S 774, 
216 AppDiv. 237 
Description bsld snllloient 
Ala.—^Klepac v. Fendley, 132 So. 619» 
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from the petition as a whole.®^ The description 
must conform to any statutory requirements in that 
regard, •'*2 except such as are directory only.®2 T^n 
insufficient description may afford enough to amend 
by, so that an amendment sufficiently describing 
the property will not amount to setting up a new 
and distinct cause of action for the recovery of 
different property If the complaint describes 
the premises with apparent certainty, it will be 
sufficient on demurrer, as the court will not indulge 
in conjecture for the purpose of making doubtful 
or equivocal that which seems to be definite.®® 
Where the premises arc otherwise sufficiently de¬ 
scribed, It IS not necessary to designate the quan¬ 
tity,®® nor will a reference to a record in a public 
office®7 or a subsequent erroneous addition to the 
description®® invalidate the declaration. If, from 
the description, the court can judicially know 
that the land is in a certain county, the com- 
jilaint will be good in this regard so as to give the 
court jurisdiction.®® The complaint need not de¬ 
scribe the land in the same manner as in the deeds 


under which plaintiff claims, provided identity is 
shown.®® Where plaintiff is in doubt as to the 
territorial extent of defendant’s claim or posses¬ 
sion, he may include in his complaint all possible 
territory.®! A complaint is not insufficient because 
plaintiffs may have claimed more land than they 
can prove they are entitled to recover.®2 Where 
the suit IS based on an alleged encroachment on 
plaintiff’s property, only the part encroached on 
should be described.®® 

Particular forms of description which have been 
held sufficient include: A designation by name 
where the property is known by such name,®^ a 
description by boundaries;®® a description by es¬ 
tablished lot, block, or plot number,®® or by survey 
number,®"^ a description by sections and townships, 
or designated fractions or parts thereof;®® a de¬ 
scription by structures, improvements, or other 
physical characteristics,®® unless a statute requires 
a more definite and certain description ,7® a de¬ 
scription by reference to a map or plat,*^! or to a 


222 Ala 417—T’lppin v Perry. 91 
So 307. 206 Ala 582 
Description held ioisnfflcient 
Ala—IluKhes \ AlPn 158 So 307, 
229 Ala 467—Parroll v Fausett. 91 
So 73. J06 Ala 526 
Ga -Darky v Starr. 102 SE 819, 
150 Ga 88 

Minn --EnKTnark v Peterson, 177 N 
W 125. 145 Minn 365 
51. Ga—Morton Kealt\ Co v Mold- 
er. 139 SE 54 3 164 Ga 774 
Description held insnAclent 

A petition for reM»v(*iy of a strip 
of land of stated dimenMons failing 
definitely to locate starting point is 
dctnuiiabk for insufllcient descrip¬ 
tion, and a ‘Statement that a brick 
wall was built on strip of land 
sought to be recovered was not al¬ 
legation that lines of wall coincided 
with lines of strip —Morton Realty 
Co V Molder, supra. 

SSL NJ—Ahlemeyer v Miller. 137 
A. 543, 103 N J Daw 617, affirming 
131 A 54. 102 N J Daw 54, motion 
granted in part 133 A 880. 

Pa—Seaman v Waltemire, 79 Pa- 
Super 366 

63. U S.—Glacier Mountain Silver 
Min Co. V Willis, Colo, 8 S Ct. 
1214, 127 US 471, 32 D Ed 172 

19 C.J. p 1107 note 76 [a] 

64. Or—Young v Papst. 37 P 2d 
359. 362, 148 Or 678, quoting Cor¬ 
pus juris. 

19 CJ P 1107 note 77 

66. Ind—Pritchard v. Saunders, 91 
NE 743, 46 Ind App 334. 

19 C J p 1167 note 78. 

5 g. Pa—Griffeth v. Dobson, 3 Penr 
& W. 228 
28CJ.S.—58 


67. NY—Bear v Snyder. 11 Wend 
592. 

58. Ind—Brake v Stewart, 88 Ind 
422 

59. Ala—^Abates v Timbes, 108 So 
534. 214 Ala 591 

Mo—Cuiry v Crull, 116 S W 2d 12.5. 

342 Mo 553 
19 C.I p 1108 note 82. 

80. Ark —1 *fiee v^ Crandell, 86 S W 1 
812, 74 Ark 417 
19 C J p 1108 note 83 

61. Ala—Sa>ers v Tallassee Palls 

Mfg Co, 52 So 892, 167 Ala 

553 

62. Mo —Martin v Hays, 228 S W 
741 

19 C J p 1108 note 87 I 

63. N J —Imbeninato v Mendl, 105 
A 791. 92 N J Daw 616 

64. Ariz—Veronda v Dowdy, 108 P. 
482. 13 Ariz. 265. 

19 C J p 1108 note 88 

65. U S —Goico v. Russel] & Co , C 
C.A Puerto Rico, 4 F 2d 7. 

Ala.—Dewis v. Johnson, 89 So 447, 
206 Ala 156 

Mich —McIntosh v Miller, 193 N W. 

769, 223 Mich 285 
19 CJ p 1108 note 89. 

Whers lauds of plaintiff and defend- 
ant bound laud in controversy 
(1) Where, m a petition in an ac¬ 
tion for land, the naming of adjoin¬ 
ing owners is relied on as a neces¬ 
sary part of the description of the 
land, and plaintiff is alleged to 
be the adjoining owner on one side of 
the land, and defendant is alleged 
to be the owner on two sides of the 
land, the land not being a definite 
quantity, and no data being given 
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locating the dividing lines between 
the tract in question and other lands 
of the parties, such description is 
fatally defective.—Jones v. Harris, 
1('6 S*E 555, 151 Ga 129. 

(2) Where petition in action for 
recovery of land bounded the prop¬ 
erty which plaintiff sought to recover 
on three sides by other property of 
plaintiff and gave neither measure- 
ment.s of boundaries nor a starting 
point on the ascertainable boundary 
to determine location of tract In 
controversy, such petition did not 
meet test of sufficiency of petitions 
in such actions —Ilamil v Gormley, 
4 S E 2d 471, 188 Ga 585 

66. Ala—^Washington Realty Co. v. 
Stacy Dand Co . 92 So 250, 207 
Ala 117 

19 C J p 1108 note 90. 

67. Ark —McCall v. North Pine 
Bluff Realty Co , 188 S W. 1178, 125 
Ark. 658 

19 C J p 1108 note 91. 

68. Ala—Daniel v. Wade, 83 So. 99, 
203 Ala. 355. 

19 C J P 1108 note 92. 

G9. Vt —Cushing v. Fenn, 21 A 272, 
63 Vt 106. 

19 C J p 1108 note 93. 

70. Ind—College Corner, etc. Road 
Co. v Moss, 92 Ind 119 
19 C.J. p 1109 note 94 
71- U S —Goico V Russell & Co., C. 

C.A Puerto Rico, 4 F 2d 7. 

19 CJ. p 1109 note 95 
Refersuee to erroneous nap 

A good description of property in 
complaint is not rendered inconsist¬ 
ent or repugnant by reason of refer¬ 
ence to erroneous town map.—Alver- 
son v. Floyd, 121 So. 65, 219 Ala. 68. 
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document describing the property a description 
by quantity in connection with other controlling 
particulars.*^ 3 

A description of the land sued for merely as 
part of a larger tract is insufficient, although such 
larger tract is itself sufficiently described; the 
description must be such that the part sought to be 
recovered may be identified but, where the part 
is designated so that it can be identified and seg¬ 
regated from the remainder of the tract, it is suf¬ 
ficient to describe it as such part of the larger tract 
described.*^® The method of exclusion may be 
used,*^® but to locate definitely by exclusion it is 
necessary to describe accurately the exclusion.^^ 
The word “tenement” is sufficiently descriptive of 
land, the metes and bounds being given.*^® 

Conflicting descriptions. Where a complaint con¬ 
tains both a general and a particular description 
of the property, and they conflict, the particular 
description will control.*^® 


28 C.J.S. 

§ 63. - Title, Estate, and Possession of 

Plaintiff 

a. In general 

b. Right to possession 

c. Estates of decedents 

d. Equitable title 

e. Laying of demise 

a. In General 

Plaintiff must allege title or prior possession suffi¬ 
cient to enable him to maintain the action. A general al¬ 
legation is sufficient, and evidence of title need not be 
pleaded. Plaintiff may, however, set out his title in de¬ 
tail. 

The declaration must allege title or prior posses¬ 
sion in plaintiff,®® such as is necessary and suffi¬ 
cient to entitle him to maintain the action.®^ Plain¬ 
tiff IS not required to plead the evidence of his ti¬ 
tle and its origin but may prove this without plead¬ 
ing it.®2 A general statement of the title or right 
of possession is sufficient.®® The complaint need 
not allege how the title or estate was acquired or 


72- Ga.—Thomas v. Berry, 105 S E 

478, 151 Ga. 7. 

19 C.J. P 1109 note 96. 

Court record 

Description in complaint of be¬ 
ginning: point of property as inter¬ 
section of road with line established 
by circuit court decree, giving par¬ 
ticular page of court’s journal, is 
sufficient as against demurrer.—Se¬ 
curity Savings & Trust Co, v. Ogden, 
261 P 69, 123 Or. 370. 

Blueprints 

Petition in ejectment by railroad 
describing land and containing blue¬ 
print is sufficient to authorize intro¬ 
duction of evidence as to owner¬ 
ship —Union Pac R. Co. v. Huse, 274 
P 240, 127 Kan. 601. 

Bffect of reference to deed 

Where plaintiff’s claim is based on 
inheritance from a grantor, the com¬ 
plaint for land necessarily failed in 
its attack on the description in the 
deed under which defendant claimed, 
where it alleged that tract sued for 
was part of that described in the 
deed.—Woods v. Flanders, 181 S.E. 
83. 180 Ga 835 

73. SC—Johnson v. Cobb, 7 S.E 

601, 29 SC. 372 
19 C J. p 1109 note 97 [a] 

Triaag*!* . 

In action to recover realty, descrip¬ 
tion of realty as fourteen acres 
carved out of north corner lot of 
land No 177 in sixth district of 
Wheeler County, Ga., being in shape 
of a triangle, is sufficient, word “tri¬ 
angle” as there used meanijig an 
isosceles triangle, two sides of which 
were equal portions of intersect¬ 
ing land-lot lines forming corner of 
square land lot at north corner of 


lot of land No 177.—Benton v Mon¬ 
day. 187 SE. 874, 183 Ga. 228 
74L Ga—Scoville v. Damar, 100 S 
E 96. 149 Ga. 333 
19 C J p 1109 note 98. 

XnsullLci«fBt dcwcrlptiiou 

In action for recovery of land, pe¬ 
tition describing land as being in 
land lot No 88 of eighteenth land 
district of DeKalb County, on which 
defendant had erected gasoline Ailing 
station, being east side of paved 
highway leading from Stone Moun¬ 
tain, Ga, to confederate monumental 
carving on steep side of Stone Moun¬ 
tain, together with plat which was 
attached to petition, construed most 
strongly against plaintiff, failed to 
describe land in such manner as 
would enable sheriff in the event of 
a recovery by plaintiff to execute 
writ of possession and was insuffi¬ 
cient on demurrer —Mason v. Nour, 
8 S E 2d 14, 190 Ga 62 
76- U S —Green v. Davis, Ky., 156 
F 352, 84 CC.A 248 
19 C J p 1109 note 99. 

78L U.S.—Green v. Davis, supra. 

77. U S —Green v. Davis, supra. 
Burden is on plaintiff to show 

that the land claimed does not fall 
within the limits of the exclusions — 
Maxwell Land-Grant Co v. Dawson, 
NM, 14 set 468, 151 U.S 586, 38 L 
Ed. 279—19 C J. p 1109 note 2 la]. 

78. N C —Osborne v. Woodson, 2 N. 
C 24 

79. Mont.—Haggln v. Lorenz, 39 P 
285. 15 Mont 309. 

19 C.J p 1109 note 4. 

80 . Ga—Reeves v. Tarnok, 131 S.E 
891, 161 Ga 838. 

N C.—^Keen v. Parker, 8 S E.2d 209, 
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217 N C 378—Carson v Jenkins, 
174 S E 271, 206 N.C 475 
Okl —Stroud v Paulk. 66 P.2d 24, 179 
Okl 493—Gentry v McCurry, 273 
P. 222, 134 Okl 182—Warner v 
Coleman, 231 P. 1063, 107 Okl 292 
19 C J p 1109 note 5. 

Allegations held sullloient 
Ga—Stanaland v. Horne, 142 S E. 
142, 166 Ga. 685—Walton v. Sikes, 
141 SE 188, 165 Ga. 422. 

81, Ga —Chidsey v Brookes, 60 S E 
529, 130 Ga 218, 14 Ann.Cas 975. 
Prior possession need not be al¬ 
leged, where a right to possession is 
shown—Delgado v. Bernal. 7 Puerto 
Rico Fed. 666. 

Prin&a facie title 

Plaintiff in ejectment action need 
only set forth prima facie title in 
herself—Caryl v. Fenner, 169 A. 716, 
306 Pa. 379. 

Title from common source 

In action for land allegations to 
effect that plaintiff and defendant 
claimed title from a common propos¬ 
itus, the former having a better 
title, stated cause of action —Heard 
V Perkins, 5 S E 2d 773, 189 Ga. 402 
Allegations held sufficient 
Ga.—Usry v. Cato, 146 S E. 905, 168 
Ga 240 

82. N C —^Witty v. Barham, 61 S E. 
372, 147 NC. 479 

Tenn.—Pope v. Craft, 1 Tenn.App. 
356 

19 C J. p 1109 note 7. 

83b U.S.—Correa v. Barbour, C.C.A. 

Puerto Rico, 71 F.2d 9. 

Pa.—Porter v. Hayes, 142 A, 282, 
293 Pa. 194. 

19 C.J. p 1109 note 8. 
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derived,*^ or set out the chain of title relied on, *5 
but it IS sufficient to allege generally that plaintiff 
is the owner®® and, as stated infra this section, en¬ 
titled to the possession, unless the form and sub¬ 
stance of the averment are prescribed by statute,®^ 
in which event an averment in the statutory form 
will be sufficient.®® Plaintiff may, however, allege 
or set out his title in detail,®**^ and, if the facts al¬ 
leged show title in plaintiff, it is not necessary to 
state the conclusion that he is the owner,®® but, if 
he undertakes to set forth the particular facts on 
which his title rests, he must allege all that he could 
have been called on to prove under the general 
averment,®! and a general allegation of ownership 
will not aid plaintiffs who have alleged title in 
themselves specifically, in case the specific allega¬ 
tions do not show title in thcm.®2 Under some 
statutes plaintiff is required to set forth the nature 
and extent of the estate or title claimed,®® or to set 
forth all deeds or written evidences of title on 


§ 63 

which he relies for recovery but, unless re¬ 

quired by statute, plaintiff’s title deeds need not 
be set out in the complaint by copy or otherwise.®® 
Different sources of title may be alleged.®® It is 
unnecessary to set out how or for what purpose 
complainant’s title is held.®^ An allegation of pos¬ 
session has been held a sufficient allegation of title 
to maintain ejectment, possession being prima facie 
evidence of title.®® An allegation that the party is 
seized in fee is an allegation of possession.®® Plain¬ 
tiff is not required in his complaint to anticipate 
and avoid a defense,! but, if he does so, facts such 
as would show a title sufficiently strong to avoid 
or destroy such defense must be stated.® 

Time of seisin or oumership. Seizin or posses¬ 
sion within the period of limitations applicable to 
the action need not be alleged,® unless so required 
by statute,^ or unless the allegations show that de¬ 
fendant’s possession is adverse under claim or color 


84. Kv—Knplc v Walters, 140 SW 
2d 402. 282 Ky. 732—Alexander v 
Duncan, 57 S W 2d 58. 247 Ky 422 

19 C J p 1109 note 9 

85. N Y —Crook v. Licourt, 214 N. 
YS 774, 216 AppDiv. 237. 

19 C J p 1110 note 10. 

Xa siilt "by admlnltrator 

A complaint for land by admin¬ 
istrator against defendant, both 
claiming under intestate, need not 
have alleged title back of intestate, 
but an allegation of title in Intestate 
is sufficient as against defendant, al¬ 
leged to be trespasser and claiming 
under void tax deed under intestate 
—Callahan v. Beeland, 154 S E 226, 
170 Ga. 760 

86. Ky—Whitaker v Million, 110 S. 
W 2d 653, 270 Ky 708 

Utah —Malmstrom v Second East 
Apartment Co, 278 P 811, 74 Utah 
206 

19 C J p 1110 note 11. 

87. Xn. ^Louisiana 

(1) To constitute a possessory ac¬ 
tion. petition must aver real and ac- | 
tual possession of property as owner 
at instant of disturbance, and, ex¬ 
cept when petition avers an evic¬ 
tion by force or fraud, quiet posses¬ 
sion without interruption for more 
than a year prior to disturbance, pe¬ 
tition not alleging such essentials, is 
subject to exception of no cause of 
action —Authement v. Lovell, App , 
165 So. 913. 

(2) A petition alleging possession 
of property as owner for more than 
one year prior to disturbance as re¬ 
quired by the statute stated cause of 
action under law relating to posses¬ 
sory actions —Moran v. City of New 
Orleans. 128 So 290, 170 La. 499— 
Glass v. Stewart, 133 So. 787, 16 La. 
App. 387. 


(3) An amended petition alleging 
that, prior to disturbance of posses¬ 
sion, plaintiff had been m possession 
of property for many years as owner, 
is good —Texas & P Ry Co v 
Burch, App, 166 So 119 

8& Ill—Ladd v Ladd, 96 N E 561, 
252 Ill 43. 47 
19 C J p 1110 note 14 
Xn O-eonrla an allegation that 
plaintiff suing under statutory form 
to recover land “claims title*' to land 
is equivalent to allegation that plain¬ 
tiff ha.M title —Bentley v. Phillips, 
156 SE 898. 171 Ga. 866—19 C J. p 
1110 note 14 [a] 

89. Wis —Lawe v. Hyde, 39 Wis 
345 

19 C.J. p 1110 note 15. 

90. Ind —Lovely v. Speisshoflfer, 85 
Ind. 454. 

91. Minn —Schultz v. Hadler, 39 N 
W. 97. 39 Mmn. 191 

19 C.J. p 1110 note 17. | 

Wbere source of title pleaded 

Although It is unnecessary in action 
of ejectment for plaintiff to plead 
source of title, nevertheless, if he 
does so plead and relies on a par¬ 
ticular source of title, he must show 
facts sufficient to connect his assert¬ 
ed title with particular source of 
title relied on; and, where plaintiff 
alleged that land was conveyed to 
trustee for use of plaintiff's paternal 
grandmother and father, that father 
died intestate and grandmother had 
died, that plaintiff was sole heir of 
her father, was owner and entitled to 
possession, and set out deed to trus¬ 
tee in full, but failed to allege that 
father died seized of title, demur¬ 
rer to petition was properly bus- 
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tained —Whitaker v Million, 110 S 

W 2d 653, 270 Ky 708 

92. Ind —Morgan v Lake Shore, 
€*tc, R Co. 28 NE 548, 130 Ind. 
101 

19 C J p 1110 note 18. 

93. Wis—Mash v Bloom, 114 NW 
457, 13.1 Wis 646. 14 L.R A..N S., 
1187. 14 AnnCas 1012 

19 C J p 1111 note 21 

Filing abstracts see infra S 74. 

94. Ark —McAlister v Harness, 161 
SW. 185, 110 Ark. 293. 

19 C J p 1111 note 22. 

X>eraigninMLt of title held suffloientty 
shown 

Ark—Mills V. Robertson, 144 S W 2d 
731. 

95. Ind—Lash v. Perry. 19 Ind 322. 

19 C.J. p 1111 note 23 

96. Wis —Stephenson v. Wilson, 6 
NW 240. 50 Wis 96 

97. Ala.—Pearson v. City of Bir¬ 
mingham. 97 So 916, 210 Ala. 296. 

98. Cal —Fuller v. Fuller, 169 P. 369, 
176 Cal 637 

19 C J. p 1111 note 26 

99. Ky—Williams v Watson, 44 S 
W 424, 19 Ky L 1798 

SC—Nicholson v Villepegue, 74 S. 
E 506. 91 S.C. 231 

1. Ind —Morgan v. Lake Shore, etc , 
R. Co, 28 NE 648, 130 Ind 101. 

19 C J p 1112 note 28 

2. Ind.—Morgan v. Lake Shore, etc., 
R. Co , supra. 

3m Wash—^Wilkeson v Miller, 116 P. 
268, 63 Wash 680 

19 C J. p 1112 note 30 

4. U.S—Bockee v Crosby, C.C N.Y., 
3 F.Cas No 1.593, 2 Paine 432. 

19 C.J. p 1112 note 31. 
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of title.5 It is sufficient to lay ownership and right 
of possession at any time before commencement of 
the action,® and after the time when it actually ac- 
crued,7 although it has been held that plaintiff must 
allege the title on which he relies as existing at the 
time of the commencement of the action.® A peti¬ 
tion showing that plaintiff was not in possession 
for many years and that defendant wasjn posses¬ 
sion for a period long enough for prescriptive title 
to ripen, without alleging facts sufficient to pre¬ 
vent the ripening of such title, is insufficient.® 
Where plaintiff pleads a common source of title, it 
is not necessary to set forth defendant’s title so 
that the court can determine which is prior in 
time.^® 

b. Right to Possession 

Plaintiff must allege that he fs entitled to possession 
at the time of the commencement of the action. 

The complaint must allege that plaintiff is enti¬ 
tled to the possessions^ at the time of the com¬ 
mencement of the action.i 2 Under some statutes 
it IS also necessary to allege the time when plain¬ 
tiff’s right to possession accrued The averment 
of possession need not be made in the exact words 
of the statute it is sufficient ordinarily to state 
in terms that plaintiff is entitled to the posses- 
sion,i® or to state facts from which the right to 
possession arises by necessary implication i® On 
the ground that the right to possession follows as 


a conclusion of law from the seizin, it has been 
held sufficient for the complaint to allege seizin 
in plaintiff, without also alleging his right to pos¬ 
session,^*^ but a mere averment that defendant 
unlawfully withholds possession is insufficient as 
an averment that plaintiff is entitled to posscs- 
sion,i® and it has been held that the averment in 
terms that plaintiff is entitled to possession is the 
averment of a conclusion of law and not a state¬ 
ment of fact,i® and therefore is not admitted by 
a demurrer.20 A complaint defective for failure 
to aver right to possession may be aided or cured 
by answer,but the total omission of such an 
averment is not cured by verdict or judgment.“2 

c. Estates of Decedents 

Where the right of plaintiff comes through the estate 
of a decedent, the declaration or complaint must allege 
all facts necessary and material to the recovery by plain¬ 
tiff. 

Where plaintiff undertakes to set out the particu¬ 
lar facts on which his title rests, and one of the 
links in the chain is a will, the admission of the 
will to probate should be allegcd.23 An heir of a 
deceased who seeks to recover the real estate should 
allege that decedent died seized of such real es¬ 
tate 24 However, in ejectment by an executor, the 
complaint is not necessarily defective because it 
does not allege title in the testator, since the ex¬ 
ecutor may have subsequently acquired title in 
his representative capacity;2® and this rule has 
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of his mother’s estate, etc., if the 
circumstances under which the con¬ 
tract was made or the acts or de¬ 
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gave the father the right to rescind 


and to recover possession on equita¬ 
ble terms, such facts should have 
been set up in the father’s complaint, 
wuth an offer to perform su^'h terms 
as the court might impose —Hoppes 
v. Hoppes, 129 N E. 629, 190 Ind 
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been held to apply where the action is brought 
by an administrator.^® Where a complaint shows 
that the land was a homestead of decedent and his 
wife, being set out from the separate property of 
the former without his consent, and was devised 
to plaintiff, and that the widow was dead at the 
time suit was brought, he need not allege that the 
homestead to which his estate was subject had 
ceased to exist at the time the action was brought, 
as It will not be presumed that the homestead was 
set apart for a longer time ijian allowed by law 
A complaint which shows a valid decree of dis¬ 
tribution of an estate of a decedent to persons 
under whom plaintiff is claiming has been held 
good as against a general demurrer.^® 

d. Equitable Title 

In general, the facts on which an equitable title is 
based must be set forth. 

Where plaintiff relies on an equitable title, he 
must set forth the facts on which such title is 
grounded,29 at least he must do so whenever it is 
necessary to establish such equitable title by ex¬ 
trinsic evidence, and where, under the former 
practice, it was necessary to resort to a court of 
equity for relief <^9 However, the equity need not 
be stated in the complaint where it is of such a 
character that the court, on the face of the record 
evidence introduced at the trial, would have cor¬ 
rected the defects as a matter of course in a direct 
procceding.2i 

e. Laying of Demise 

The declaration, petition, or complaint must prop¬ 
erly lay the demise, where this is necessary to the main¬ 
tenance of the action. 

At common law the declaration in ejectment 
should contain the name of the lessor of plaintiff ,22 
and separate demises from several lessors may be 
laid.22 Recovery cannot be had on a demise laid 


§ 64 

in one dead at the time of the suit.®^ Heirs at law 
may demise severally.^® In an action by one as 
devisee under a will, he may allege a demise in the 
executor.2® All cotenants need not be joined in 
the demise,^'^ and it has been held that a joint 
demise by tenants in common is bad, 2 ^ but it has 
also been held that the demise may be laid joint- 
ly.39 Where there is but one count and that is on 
the joint demise of two persons, of whom only one 
has title, the declaration cannot be sustained ^9 
The lease set out should be the one which could 
have been made at the time the action was com¬ 
menced The demise should be laid on a day 
subsequent to that on which claimant’s right of 
entry accrued,'^ 2 although it has been held sufficient 
if laid on the day w^hen the right of entry ac- 
crucd.^2 After issue has been joined, it cannot be 
objected that the demise was laid before the title 
of the lessor of plaintiff accrued Where by stat¬ 
ute the action is not subject to the technical rules 
at common law, it is sufficient if the declaration 
allege title in plaintiff without averring a demise.^® 

§ 64. - Entry, Ouster, and Possession by 

Defendant 

a. In general 

b. Time of ouster 

c. Wrongful detention 

a. In Qeneral 

It is essential to allege entry and ouster by defend¬ 
ant, or possession by defendant. It is sufficient to al¬ 
lege that defendant is in possession, and withholds same 
from plaintiff, wrongfully or unlawfully. 

Since, as stated supra § 25, entry and ouster by 
defendant or a wrongful withholding of posses¬ 
sion by him, is essential to give rise to a cause of 
action in ejectment against him, the declaration or 
complaint must allege such entry and ouster by dc- 
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fendant,^® or possession by defendant.^7 In the 
modern form of the action, where fictions are 
abolished, entry and ouster need not be alleged,^® 
but It IS sufficient to allege that defendant is in 
possession, and withholds the same from plaintiff 
wrongfully or unlawfully.^^ In ejectment by one 
cotenant against another, the declaration must 
aver either actual ouster or facts from which such 
ouster may be inferred.®® The necessity of par¬ 
ticular allegations and the form of them are some¬ 
times prescribed by statute, which must be fol¬ 
lowed but a pleading in the statutory form is 
sufficient; nothing more can be required.®2 Where 
a statutory form is not followed, the facts must 
be stated as they actually are.®2 Under some stat¬ 
utes, It is unnecessary to allege that defendant is 
in possession,®^ or that he unlawfully entered, 
where it is alleged that he entered and unlawfully 
withholds.®® Where a complaint alleges that the 
entry was made willfully, fraudulently, malicious¬ 
ly, and forcibly, these words will not, if it is oth¬ 
erwise sufficient, detract from its character as a 
complaint in ejectment.®® 

b. Time of Ouster 

Time of ouster is sufficiently alleged as being after 
the demise, and before the commencement of the action. 

Where ouster is alleged, the exact date of the 
ouster need not be stated.®"^ It is sufficient that it 
is laid subsequent to the demise®® and before com¬ 


mencement of the action,®® the allegation as to the 
date of ouster being material only on the question 
of mesne profits.®® 

c. Wrongful Detention 

It must be alleged that defendant unlawfully or 
wrongfully withholds possession. 

The declaration or complaint must show that the 
withholding of possession by defendant is unlawful 
or wrongful.®^ It is usual to allege in terms that 
defendant withholds possession “unlawfully or 
wrongfully,’’®2 or to use some similar equivalent 
characterization,®® and some statutes have been con¬ 
strued as requiring such an allegation,®^ even 
where the premises are not actually occupied,®® 
while other statutes are not regarded as prescrib¬ 
ing an exact form, and any appropriate statement 
of the requisite facts will be sufficient;®® but this 
form of allegation has been criticized and con¬ 
demned as being merely the statement of a legal 
conclusion,®7 unless accompanied by allegations of 
facts which make the withholding of possession un¬ 
lawful or wrongful,®® in which case the characteri¬ 
zation is mere surplusage.®® Accordingly, where 
the facts stated show that the withholding is unlaw¬ 
ful or wrongful, it is unnecessary to allege further 
in terms that such withholding is wrongful or un¬ 
lawful,*^® and, conversely, where the facts stated 
do not show that the withholding is unlawful, a 
characterization of it in terms as such is insuffi- 
cicnt*^! except under statutes making such form 
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of allegation necessary and sufficients^ An allega¬ 
tion of title and right to possession in plaintiff and 
a withholding of possession by defendant has been 
held to make a prima facie case of unlawful with¬ 
holding and to place on defendant the burden of 
showing affirmatively a right to possession in himS^ 
A complaint which shows defendants to have been 
lawfully in possession at the time plaintiff^s title 
accrued, but states no facts showing that defend¬ 
ants have since unlawfully withheld possession, 
does not state a cause of action.^^ Where plaintiff 
relies on prior possession he need not aver that de¬ 
fendant is a trespasser.The general allegation 
that defendant wrongfully detains the possession is 
of no effect as against specific facts showing that 
he is not m possession.^® 

§ 65. - Demand and Notice 

Where demand for possession or notice to quit is 
necessary, it should be alleged. 

In those cases where demand for possession of 
the premises or a notice to quit is necessary, as 
stated supra § 27, it should be alleged and it 
has been held that an entry, or claim to, the real es¬ 
tate should be alleged in an action by one to recover 
the land because of an alleged breach of a condition 
subsequent contained in the conveyance thereof.*^® 

§ 66. Plea, Answer, or Disclaimer 

a. In general 

b. Special pleas or answer 

c. Equitable defenses 

a. In General 

Except as otherwise provided by statute, the ap¬ 
propriate plea in ejectment is the general issue, or gen¬ 


eral denial. Statutory requirements must be complied 
with by defendant in filing his plea or answer. 

At common law, and under some statutes, the 
appropriate plea in ejectment is “not guilty,”^® 
which raises the general issue.®® It is quite gener¬ 
ally held that the plea of the general issue or gen¬ 
eral denial is the only appropriate plea,®^ although, 
as discussed infra this section, in proper cases spe¬ 
cial pleas or answers are permitted or required. 
Under some statutes, in addition to the plea of 
not guilty, defendant must file an answer in the na¬ 
ture of a special plea setting forth the grounds of 
defense relied on,® 2 and, as stated infra § 74, ac¬ 
company it with an abstract of the title by which 
he claims. Defects in the declaration are waived 
by pleading the general issue.®^ 

Codes and practice acts frequently make special 
provisions as to the plea or answer in ejectment, 
and It is necessary, but sufficient, to conform to 
such requirements,®^ which usually permit great 
generality in pleading in such actions.®® Where 
not controlled by statute, the plea or answer is gov¬ 
erned by the usual rules of pleading,®® and may 
consist of a general or special denial of the mate¬ 
rial allegations of the declaration or complaint,®'^ 
or the statement of any new matter constituting a 
defense.®® 

Defense for part only. If defendant wishes to 
defend for only a part of the premises sued for, he 
must specify in his answer for what particular part 
he does defend,®® and disclaim as to the balance,®® 
and, if he sets up a title m himself to an undivid¬ 
ed interest, he should specify what interest or share 
he claims.®! Where the defense is not thus limited 
to a part, it is construed as extending to the 
whole,®2 and defendant cannot complain of a judg- 
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ment against him for the whole where the issue is 
found against him but, as stated infra § 117, the 
failure of defendant to disclaim title to a part of 
the land will not deprive him of his right to retain 
that part to which he shows himself to be entitled. 
By statute, where defendant claims title to any por¬ 
tion of the land sued for, it may be necessary for 
the answer to describe the portion so claimed,®^ 
but under such statute an answer setting up title in 
a third person to the whole of the land sued for 
need not describe the land.^5 

Construction of ansrver. The answer will be con¬ 
strued as a whole A sufficient denial ma> be 
limited or neutralized by an averment of the spe¬ 
cific facts on which the denial is based.^' Every 
reasonable intendment is to be indulged in favor 
of an answer as against an objection thereto first 
made in the appellate court.^^ 

Time of filing. Defendant should file his plea or 
answer within apt time as required by law,'^^ or 
within such lime as lawfully extended by order or 
leave of court.l 

Defense bond. Where the statute so provides, 
defendant in ejectment must give a defense bond 
before being allowed to defend, unless leave of 
court to dispense with it is obtained,^ and for non* 
compliance the answer may be stricken out, and 
judgment rendered by default.^ 

Statutory suggestion of adverse possession made 
with a view to the ascertainment of, and an allow¬ 
ance for the value of, improvements made by de¬ 
fendant is not a plea or a defense.^ 

Answers to interrogatories. Where plaintiff pur¬ 
suant to the statute files interrogatories to defend¬ 


ant respecting the nature of the claim, it is improp¬ 
er to strike portions of the answers to such in¬ 
terrogatories which relate to the consideration of 
the deeds of conveyance under which defendant 
claimed, and to possession of the premises by de¬ 
fendant.® 

Prayer for relief. Where defendant denies 
plaintiff’s ownership of the land, asserts ownership 
in himself as well as the right to possession, and 
asks for dismissal of the petition, it is not neces¬ 
sary to include a prayer for the quieting of title 
to the land.® 

b. Special Pleas or Answer. 

(1) In general 

(2) Form and sufficiency 

(1) In General 

Where the statutes permit, defendant may file a 
special plea or answer. Matter available under the gen¬ 
eral issue, where this has been pleaded, is Improperly set 
up by a special plea. 

While at common law the “consent rule” preclud¬ 
ed special pleading,7 under codes and practice acts, 
although a general denial may be sufficient, defend¬ 
ant may plead specifically the facts constituting his 
defense, and then his answer is governed by the or¬ 
dinary rules of pleading.® New matter not merely 
in denial of material allegations of the complaint 
must be specifically pleaded.® Where the general 
issue has been pleaded, a special plea of matter 
available as a defense under the general issue is 
improper,and may be disregarded.^^ As before 
stated in § 66 a, the general issue or general denial 
is generall> the only appropriate plea, and defend¬ 
ant is limited to such plea except as to matters puis 
darrein continuance^^ ^nd pleas to the juri.sdic- 
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C 12t). 

19 C J p 1117 note 46 [a] 

3. N C —Patrick v. Dunn, 77 S E 
995. 162 NC 19 

4. Ala—Newsome v. Guy, 19 So. 
448, 109 Ala 305. 

19 C J p 1117 note 49. 

5. Fla—Rawlins v Dade Lumber 
Co , 88 So 919, 81 Fla 772 

6. Ky—Bingham v. Mills, 122 S W. 
2d 133, 275 Ky. 552. 

7. Ga.—Camming v. Butler, 6 Ga. 

88 . 

19 C.J. p 1117 note 50. 

8. US —^Northern Pac. R. Co v Mc¬ 
Cormick, C C Mont., 55 P. 601. 

19 C.J. p 1117 note 51. 
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Particular statute construed 

"May," as used in statute provid¬ 
ing that it shall be sufficient in eject¬ 
ment if defendant denies generally 
title alleged in petition and that de¬ 
fendant "may" set forth m answer 
other defenses, is construed to mean 
"may" and not "must".—Engle v. 
Reatty, 180 N E. 269, 41 Ohio App. 
477. 

9. Cal—Moss V Shear, 30 Cal 467 
19 C.J. p 1117 note 62. 

19. Ala—Abates v. Timbes, 108 So. 

534, 214 Ala 591 
19 C.J. p 1117 note 53. 

11- Miss.—Hutto V. Thornton, 44 
Miss. 166. 

19 C.J. p 1118 note 67. 

13. N.J.—Guardian Life Ins. Co. of 
America v. Rita Realty Co., 5 A- 
2d 45, 17 N.J.Misc. 87. 

19 C J. p 1118 note 62. 
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tion.^3 A special plea of the statute of limitations 
has been held permissible^^ and has even been re¬ 
quired by statute,15 but, as stated infra § 77, in 
most jurisdictions the rule is otherwise, the statute 
of limitations being available under the general is¬ 
sue or general denial. In some jurisdictions, as dis¬ 
cussed infra § 77, a denial of possession or a claim 
by defendant must be made by special plea since the 
general issue or general denial admits possession by 
defendant. By statute payment or satisfaction of a 
mortgage under which plaintiff claims may be spe¬ 
cially pleaded, but not in the absence of such a 
statute because it is available under the general is¬ 
sue 15 As shown infra § 79, in some jurisdictions 
by statute defendant must specially plead the title 
relied on by him in defense if he wishes to prove 
it. The objection that a special plea amounts to the 
general issue is an objection going only to the 
manner of the pleading; it may be in substance a 
good plea and yet subject to attack on this 
ground.’'^ Special pleas which arc immaterial may 
properly be stricken out.^* An answer or special 
plea which merely sets up in bar a judgment in a 
prior ejectment action between the same parties, in¬ 
volving the same property, may be treated as a dc- 
murrer.i*'^ 

(2) Form and Sufficiency 

A special plea must be clear, definite, and explicit, 
and must allege every fact necessary to constitute the 
defense. 

A special plea must be clear, definite, and cxplic- 


§ 66 

it,20 and IS to be construed against the pleader who 
is presumed to allege the facts in the manner most 
favorable to himself.^i The plea or answer must 
allege every fact necessary to constitute the de¬ 
fense 22 A statement or denial of mere legal con¬ 
clusions is insufficient.23 An answer alleging facts, 
which, if true, show that plaintiff has no title is 
good ,24 but It has been held that defendant cannot 
set up a title for plaintiff and by pleading to the 
title thus set up compel plaintiff to take issue on 
it,25 although substantially this form of pleading 
has been permitted in some cases.25 Where defend¬ 
ant’s title, estate, or license must be specially plead¬ 
ed, the nature and duration of the estate, license, or 
right to possession should be pleaded with the cer¬ 
tainty and particularity required in a complaint,27 
but under such requirement it is not proper or nec¬ 
essary to plead the mere evidence of defendant’s ti¬ 
tle 28 Documentary evidence of the title relied on 
IS, in some states, required to be filed with the an¬ 
swer 29 

c. Equitable Defenses 

As a general rule, equitable defenses, where available, 
must be specially pleaded, and every material fact must 
be alleged. 

Where equitable defenses are available, the gen¬ 
erally prevailing rule is that they must be specially 
pleaded 20 Every fact necessary to constitute the 
equity relied on must be alleged^l to the same ex¬ 
tent and with the same particularity as would be 
necessary in a bill in equity to obtain relief on the 
same ground ,22 and equitable pleas may contain 


13. D C —Barbour v. Moore, 4 App , 
DC, 535 

19 CJ p 1118 note 63. 

14. Ga — Cumming: v. Butler, 6 Ga 
88 

19 C J p 1118 note 64. 

15. Colo —Chivingrton v Colorado 
Sprinirs, 14 I’ 212. 9 Colo. 597 

16. Ala—LiOmb v Pioneer Sav , etc, 
Co, 17 So 670. 106 Ala. 591, ex¬ 
plaining Slaughter v Doe, 67 Ala 
494 

17- Fla —Barco v Pennell, 5 So 
9, 24 Fla 378—^Wade v. Doyle, 17 
Fla 522 

18. Mo —Kirton v Bull, 68 S.W. 927, 
168 Mo. 622. 

19. Pa —Jennings v. Maley, 104 A. 
731, 261 Pa 485. 

80. Ala—Lomb v Pioneer Sav, etc, 
Co. 17 So 670, 106 Ala. 591, 671 

19 C J. p 1118 note 74. 

81. Ala—Patrick v Hutchason, 8 
So. 821, 91 Ala. 320. 

88 . NY—Gubner v. Pillion, 246 N 
Y.S 569, 231 AppDiv. 867. 

19 C.J. p 1118 note 76. 


Answer held eiiffioieiit 

(1) Answer of defendant admit¬ 
ting chain of recorded title was in 
plaintiff, but alleging that realty had 
been mistakenly or fraudulently 
omitted in conveyance by plaintiff’s 
predecessor in title to defendant's 
predecessor—Fite v Walker, 187 S 
E 95, 183 Ga 46 

(2) Answer setting up defend¬ 
ant’s claim of ownership, predicated* 
on executory land contract from 
plaintiffs —O Connor v Hassett, 222 
N W. 530, 207 Iowa 155 

23- Ark —Gates v. Solomon, 83 S. 

W. 348, 73 Ark 8 
19 C J p 1119 note 77. 

24. Mo—Caines v Katz, 7 S.W. 18, 
95 Mo 333 

19 C.J. p 1119 note 80. 

25. Cal—Nelson v O’Brien, 73 P. 
469, 139 Cal. 628 

19 C J. p 1119 note 81. 

26. Mo.—Caines v Katz, 7 SW 18, 
95 Mo. 333—Funkhouser v. Mallen, 
62 Mo 555. 

19 C J. p 1119 note 82. 
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27. IT S —Lewis v. Oregon Cent. R. 

Co., CCOr., 15 FCas No 8,329 
19 CJ p 1119 note 84 
2a US—Filch V Cornell, C C.Or., 
9 P’Cas No 4.834, 1 Sawy. 156. 

19 C J p 1119 note 85 

29. Ark —Wilson v. Murray, 66 S. 
W 2d 622, 188 Ark 312. 

19 CJ. p 1119 note 86 

30. Cal —Barcroft v Livacich, 96 P 
2d 951, 35 Cal App 2d 710—Wade v 
Howe, 38 P 2d 439, 2 Cal App 2d 
435. 

Mont—^Williams v. Hefner, 297 P. 
492. 495, 89 Mont 361, citing Cor. 
pus Juris. 

N M —Herington v Herrera, 102 P. 

2d 896, 44 NM 374 
NC—Toler v French, 196 SE 312, 
213 N C 360. 

19 C.J p 1119 note 89, p 1083 note 
53. 

31- Ga—Swift V. Nevius, 75 S E 8, 
138 Ga 229 

19 C.J. p 1083 note 54, p 1119 note 
93. 

32. Minn—Freeman v Brewster, 72 
N.W. 1068, 70 Minn 203. 

19 C.J. p 1120 note 94. 
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such all^ations as would be requisite to defend¬ 
ant’s relief had plaintiff proceeded by bill in eq- 
uity.®3 The equity alleg’ed must be such as defeats 
plaintiff’s right to possession and not be merely one 
on which defendant might obtain affirmative equi¬ 
table relief of a different character,34 or, as some¬ 
times expressed, the equity must be such as would 
entitle defendant to relief in equity against a judg¬ 
ment for plaintiff in ejectment in the absence of 
such a plea.35 a prayer for equitable relief is not 
necessary36 except where the defense is pleaded as 
a counterclaim.37 Where the defense is such that 
to be available defendant must himself offer to do 
equity, an equitable defense is properly stricken 
when defendant refuses to comply with this duty.38 
A defendant cannot set up facts as an equitable plea 
in bar which make such a legal defense as he could 
show under the general issue or general denial 
pleaded by him.39 Whether a defense pleaded is a 
legal or equitable defense must be determined on 
the face of the answer.^® An answer may contain 


both a legal and an equitable defense.^^ Inconsist¬ 
ent equitable defenses are not permitted.^3 

§ 67. - Pleas in Abatement 

In a proper case a plea In abatement Is admissible. 

Pleas in abatement, although rare in actions of 
ejectment, may be permitted^3 even in those juris¬ 
dictions where it is provided that the only plea in 
ejectment shall be “not guilty.Thus defendant 
may plead in abatement such matters as marriage 
or death,46 misnomer,^® improper joinder of de¬ 
fendants,^"^ or nonjoinder of a defendant;^* plain¬ 
tiff’s taking possession that there is no such per¬ 
son as the alleged plaintiff the omission of the 
name of the township in the description as filed 
the pendency of an action of covenant for a breach 
of a contract to convey in a subsequent action of 
ejectment to enforce specific performance or, 
in an action against the holders of a tax title, that 
plaintiff had not filed the affidavit required by law.^3 
However, a defendant in ejectment cannot plead 
in abatement the pendency of another action,or 


lC«r« z«eltal of facts sliowlnflr 
basis for aa. ottuttable claim Is not 

sufficient to defeat an action of 
ejectment, but to succeed defend¬ 
ant must bring himself in court by 
appropriate and adequate recital, of¬ 
fer, and prayer, show a complete 
cause of action against plaintiff, and 
not only establish his right to a legal 
title to the lands, but ask and ob¬ 
tain an adjudication thereof—^New¬ 
born V Peart, 200 N Y.S. 890, 121 
Misc. 221, reversed on other grounds 
219 NTS 146, 219 App Div. 249. 

Bqultablo title under parol contract 

(1) Where the petition, in an ac- j 

tion to recover the possession of 
land, described the land minutely, an 
answer which, after responding to 
the allegations of the petition, set 
up an equitable title under a parol 
contract with plaintiff’s remote gran¬ 
tor. sufficiently described the land as 
"the premises in dispute ”—^Latimer 
V. Bruce, 106 S E 263, 161 Ga ' 

305. 

(2) An answer alleging a parol 
contract by plaintiff’s remote gran¬ 
tor to give defendant the property if 
she would occupy the house and fur¬ 
nish him with table board for the 
rest of his life did not use the aord 
"give" as denoting a technical gift, 
but alleged a contract on a valuable 
consideration, and was not subject to 
general demurrer.—Latimer v Bruce, 
supra. 

Scfozmation of leauo 

One basing defense to ejectment 
action on lease containing erroneous 
description must seek reformation of 
lease and join lessor as party —Ches- 
nut V. Thomas, 299 P. 602, 149 Okl. 


34—^Worrell v Graves, 226 P 361, 

101 Okl 246. 

33. Fla—Folks V. Chesser, 145 So 
602, 106 Fla 836—Tilman v Nie- 
mlra. 127 So. 866, 99 Fla, 833. 

34. Fla —Norman v. Beekman, 60 So 
876, 68 Fla. 325. 

19 C J. p 1120 note 97. 

3& Minn —Freeman v. Brewster, 72 
NW. 1068, 1070, 70 Minn 203 

19 C J p 1120 note 98. 

36. Cal.—^Arguello v. Hours, 8 P. 49, 
67 Cal 447 

19 C.J p 1120 note 99. 

37. Wis—Weld v Johnson Mfg Co, 
57 NW. 378, 86 Wls. 649. 

3^ Idaho—Andola v. Picott, 46 P 
928, 5 Idaho 27 

19 C J p 1120 note 3. 

39w Fla—Smith v. Caravasios, 118 
So. 10, 96 Fla. 219 

19 CJ p 1120 note 4, p 1083 note 
60. 

40. Cal — Meeker v. Dalton, 16 P. 
764, 76 Cal 154 

19 C J. P 1120 note 5. 

41- Cal —Bodley v Ferguson, 30 Cal. 
511. 

42. Pa—Cox V. Cox, 26 Pa. 376, 67 
Am D. 432. 

43. N C —Rouche v Williamson, 25 
NC 141, 149 

19 CJ p 1120 note 8. 

44. Va —Matoaka Coal Corp. v. 
Clinch Valley Min. Corp, 93 S E 
799, 121 Va. 112. 

19 C J p 1120 note 9 

45. N.C.—McCormlc v. Leggett, 53 
NC 425 

19 CJ p 1093 note 40. 
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46. Tenn —Dixon v. Cavenaugh, 1 
Overt 365. 

47. US—Gibbons V Martin. C C Or , 
10 F.Cas No 6,381, 4 Sawy 206. 

Disoluimsr or abatement 

A plea by one of defendants Joint¬ 
ly sued that he was not in posses¬ 
sion of the land sued for or any part 
thereof, that he was Jointly sued 
with the other defendant, who at the 
commencement of the suit and still 
was in active possession of all the 
land sued for, and that there was 
therefore a misjoinder of parties de¬ 
fendant in the action, for which the 
pleader prayed that the suit abate 
as to him, was in effect a disclaim¬ 
er, and did not operate a.s a plea in 
abatement —Dennis v Price, 41 So. 
840, 148 Ala. 243. 

48. Va —Matoaka Coal Corp. v. 
Clinch Valley Min Corp, 93 S E. 
799, 121 Va 522. 

19 CJ p 1120 note 13 

49. N.C.—McCormlc v. Leggett, 53 
N.C. 425—^Johnson v Swain, 44 N. 
C. 335. 

50. Pa.—Campbell v. Galbreath, 6 
Watts 423 

19 C J p 1121 note 16. 

51. Pa—Lyons v. Miller, 4 Serg &. 
R. 279. 

52. Pa.—^Findlay v. Keim, 62 Pa. 

112 . 

19 C J. p 1121 note 17. 

53. Ark.—^Pope v. Macon, 23 Ark. 
644. 

19 C.J. p 1121 note 18 

54k Ga—^Wimpee v. Burt, 96 S.E. 

993, 148 Ga 418. 

19 C.J. p 1121 note 19. 
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facts tending to deny plaintiff’s title,®^ or the dis¬ 
ability of the lessor of plaintiff.^® Taking steps 
toward a trial on the merits operates as a waiver 
of the right to a plea in abatement.®*^ 

§ 68. - Disclaimer 

Where defendant neither possesses the land nor 
claims a right to it he may enter a disclaimer; and he 
may defend as to a part and disclaim as to the balance. 
In which case he must clearly designate the respective 
parts. Statutory provisions m many Jurisdictions, regu* 
late and provide for disclaimers. 

Where defendant neither possesses the land nor 
claims a right to it he may enter a disclaimer when 
called upon to plead,®® and he may defend as to 
part of the land sued for and disclaim as to the 
balance,®^ in which case it is necessary to desig¬ 
nate with reasonable certainty the part as to which 
he disclaims or the part as to which he defends, as 
otherwise the entire plea will be bad for uncertain¬ 
ty,®® and defendant, wishing only to deny that he 
ousted plaintiff, should file a disclaimer and inter¬ 
pose a plea denying that he entered into posses- 
sioii.®! A disclaimer should be entered at the com¬ 
mencement rather than the conclusion of the liti- 
gation.®2 The effect and purpose of such disclaim¬ 


er is ordinarily to relieve defendant from further 
costs.®® A disclaimer is not good as a plea m 
bar®^ and does not entitle defendant to a dismissal 
of the action against him,®® but plaintiff is entitled, 
notwithstanding the disclaimer, to prosecute the 
action to judgment for possession®® and for actual 
damages ®‘^ It has even been held that a disclaimer 
is not strictly a pleading®® and that it is inappro¬ 
priate and unauthorized in ejectment.®® Under 
some statutes regulating and providing for disclaim¬ 
ers it has been provided that defendant must an¬ 
swer for only such parts of the premises as he shall 
distinguish by his plea and disclaim as to the re¬ 
mainder.*^® Under other statutes, no such defense 
or plea as a “disclaimer” is allowed,*^! although by 
his special plea or answer, defendant can give no¬ 
tice of no claim of title in himself.*^® A plea which 
IS not technically a disclaimer, but is in the nature 
of a special plea in bar, should be rejected where 
the only proper plea is not guilty.*^® A plea of not 
guilty is inconsistent with a disclaimer where both 
relate to the same land,^^ but not where they relate 
to different portions of the land sued for,7® and a 
disclaimer after a plea of the general issue reduces 
the controversy to that part of the land as to which 


Pefliaency of suit in. equity by de¬ 
fendant in ejectment 

defendant in ejectment cannot 
plead in bar the pendency of a suit 
in equity previously brought by him 
to assert his equitable title to the 
premises, against plaintiff in eject¬ 
ment, but should answer, setting up 
his equitable defense, with any other 
that he may have, and either proceed 
with his defense in the action at law, 
discontinuing his suit in equity, or, 
on an allegation of the pendency of 
the latter, ask for a stay of pro¬ 
ceedings in the former—Quinn v 
Quinn, 27 Wis 168 

55. Ind—Peters v Hanta, 22 N E. 
95, 23 NH 84, 120 Ind 416 

56. NC—Rouche v Williamson, 25 
NC. 141 

19 C J. p 1093 note 39. 

57- Pa.—Stimmel v. Miller, 8 Pa Co. 
128. 

58. Va.—Wright v Johnson, 62 S B 
948, 108 Va 855 
19 C.J. p 1121 note 23. 

XTatore and effect of diBClaimer in 
anbaeqnent anlt 

A disclaimer in ejectment has a 
distinct place, and without mistake, 
misunderstanding, or other good 
cause settles the groundwork on 
which the rights of the parties will 
be determined, and as between the 
parties is presumptively binding, 
though without any procedural value 
in any subsequent case As a part 
of the procedure in ejectment a dis¬ 


claimer may he withdrawn or ex¬ 
plained through inadvertence, lack 
of knowledge, or any other good 
cause, and is competent as an admis¬ 
sion in a subsequent action of as- 
sumpit, and, when taken into trial 
of another case wherein one of the 
parties is either plaintiff or defend¬ 
ant, acquires no higher value, and is 
not secure from attack, because un¬ 
molested It had performed an office 
in case from which it was taken — 
Morrett v. Fire Ass’n of Philadelphia, 
108 A 171, 265 Pa 9 

59. W.Va—^Wilson v. Caldwell, 127 
SE 497. 98 WVa 661—Wilson v. 
McCoy, 117 SE 473, 475. 93 W.Va 
667, citing Corpiis Juris—Norfolk 
& W Ry Co V. Christian, 99 S. 
E. 13. 83 W.Va 701 
19 C.J. p 1121 note 24. 

6<X Ala—Profile Cotton Mills v 
Calhoun Water Co , 85 So. 284, 204 
Ala. 243 

19 C J. p 1121 note 25. 

DMUrnatlon held sufficient 

W Va —Boggs V. Morrison, 135 S B 
230, 102 WVa. 240. 

61. U.S.—Manjon v. Elron, C.C.A. 
Puerto Rico, 23 P.2d 266. 

62. WVa—^Wilson v. Caldwell, 127 
SE. 497, 499, 98 W.Va 661, citing 
Corpus Juris. 

19 C.J. p 1121 note 26. 


64. WVa.—Wilson v McCoy, 117 
S E 473, 93 W Va. 667 

19 C J. p 1121 note 28 

65. Ind.—McAdams v Lotion, 20 N. 
E. 523, 118 Ind 1 

19 C J. p 1121 note 29. 

66. W.Va—Wilson v McCoy, 117 
SE 473. 475. 93 WVa 667, citing 
Corpus Juris. 

19 C.J. p 1121 note 30 

67. W.Va—Wilson v McCoy, supra, 
citing Corpus Juris.' 

19 C.J p 1121 note 31 

68. Ala—Howard v. Martin, 62 So. 
99, 181 Ala 613 

19 C J. p 1121 note 33 

69. Ala—Morns v. Beebe, 54 Ala 
300. 

19 C.J p 1121 note 34. 

70w —St<‘vens v. Griffith, 3 Vt. 

448 

19 C J p 1122 note 37. 

71. I’a —Kirkland v Thompson, 51 
Pa 216. 

19 C J p 1122 note 38. 

72. Pa.—Greeley v. Thomas, 66 Pa 
35 

19 C J p 1122 note 39. 

73. Va —Reynolds v. Cook, 3 S.E 
710, 83 Va 817, 5 Am.S.R 317- 

74. Ala.—Smith v. Eudy. 112 So. 
640, 216 Ala. 113 

19 C.J p 1122 note 42 


63. Va—Stowers v. Harman, 104 S 
E. 703, 128 Va. 229. 

19 C J. p 1121 note 27. 


75- Ala—Smith v. Eudy, 112 So. 640, 
216 Ala 113 
19 C.J. p 1122 note 43. 
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there is no disclaimer.'^® Defendant may be given 
the option of abandoning or withdrawing cither one 
and relying solely on the other if he goes to trial 
on the plea of not guilty, he waives his disclaimer.^® 
So a special plea of the statute of limitations tinder 
an adverse possession is inconsistent with, and op¬ 
erates as a waiver of, a disclaimer, unless the two 
pleas are made applicable to entirely different parts 
of the premises in controversy.*^® By leave of court 
defendant may withdraw a plea of not guilty and 
file a disclaimer®® at any time before verdict.®^ A 
disclaimer operates as a denial of both title and 
possession on the part of defendant,®^ that is to 
say, it admits plaintiff’s title to the lands disclaimed 
and puts the possession only in issue.®® Upon this 
admission, taken as true, no judgment but one of 
nonsuit can be entered.®^ It will not support a 
judgment for plaintiff®® because judgment in eject¬ 
ment cannot be entered against a party unless he 
was in possession, actual or constructive, at the 
commencement of the action.®® Plaintiff is not, 
however, required to accept the disclaimer; he is 
entitled to go to trial on the question of possession, 
and if he proves defendant in possession he is en¬ 
titled to a verdict®^ on the disclaimer of title;®® 
otherwise defendant is entitled to a verdict.®® 
Where this doctrine prevails a disclaimer, unless 
falsified, defeats the action,®® particularly where 
the action is brought against one not in actual pos¬ 
session but alleged to be exercising acts of owner¬ 


ship or claiming title to or some interest in unoc¬ 
cupied lands.®! In some states a disclaimer of title 
and possession is regarded as an admission of plain¬ 
tiff’s whole cause of action entitling plaintiff to a 
judgment for possession on the pleadings®* and un¬ 
der this view, where an answer contains a disclaim¬ 
er, any other issues raised by denials or special 
pleas are immaterial.®® A distinction has been 
drawn between a disclaimer made as to the whole 
and one which goes only to a part of the premises 
sued for,®4 it being held that in the former case 
judgment cannot be rendered on the pleadings be¬ 
cause defendant’s possession is in issue,®® but that 
in the latter case plaint4ff may take judgment as 
for want of a plea for the part as to which defend¬ 
ant has disclaimed, and proceed to trial upon the is¬ 
sues made respecting the remainder of the prem¬ 
ises.®® Later cases have apparently disregarded 
this distinction and held broadly that where issue 
IS not joined on the plea of disclaimer plaintiff may 
take judgment upon it for the land sued for.®^ A 
mere disclaimer of all title or interest in the land 
described in the complaint, limited to the time of 
interposing the defense, is a confession of the cause 
of action.®® A disclaimer will operate as an estop¬ 
pel by record as to the part of the land disclaimed 
unless withdrawn or amended by leave of court.®® 

In ejectment to determine a disputed boundary, 
if defendant disclaims possession and plaintiff takes 
issue upon the disclaimer averring defendant to 


76- Va—Stowers v Harmon, 104 S 
H 703, 128 Va 229. 

77- Ala—Oliver v Oliver, 65 So 373, 
187 Ala 340—Bernstein v Humes, 
60 Ala 582, 31 Am R 52. 

78. Ala—Danner v Crew, 34 So 822, 
137 Ala 617. 

19 CJ. p 1122 note 45. 

76. Ala—Alexander v. Wheeler, 69 
Ala. 332 

80. W Va.—Wilson v Caldwell, 127 
SE 497, 98 WVa 661—Wilson v 
McCoy, 117 SE 473, 93 WVa 

667 

19 CJ p 1122 note 47. 

8X. WVa—Wll.son v Caldwell. 127 
SE 497. 98 WVa 661—Wilson v 
McCoy. 117 SE 473, 93 WVa 667 

82. Cal—^ISToe v Card, 14 Cal. 576 

19 CJ. p 1122 note 48. 

83. Ala—Profile Cotton Mills v 
Calhoun Water Co , 85 So 284, 204 
Ala. 243. 

19 C.J. p 1122 note 49 

8ft. Cal—Noe v Card, 14 Cal 576 

85. Ala—Bailey v. Selden, 26 So 
909, 124 Ala 403 

19 C J. p 1122 note 51. 

86. Ala.—Bailey v. Selden, 26 So. 
909, 124 Ala. 403. 


Cal —Noe v Card. 14 Cal 576. 

87. Ala —Marbury Lumber Co v 

Wainwripht, 80 So .3.52 202 Ala 

266 

19 C J. p 1122 note 53 

88. Ga.—Killen v. Compton, 60 Ga. 
116 

19 C.J. p 1122 note 54. 

89. Wis —Webster v Pieroe, 83 N 
W 938, 108 Wis 407 

19 CJ p 1122 note 55 

90. Wis —Webster v Pierce, supra, 
19 C.J. p 1123 note 56. 

91. Wis — Webster v. Killen, 75 N. 
W 88, 99 Wis 525 

19 C J p 1123 note 57. 

92. Tenn—Cooper v Cooper, 3 24 S. 
W2d 264. 268. 22 Tenn.App. 473, 
cl tin;; Corpus Juris. 

19 C J p 1123 note 59 

93. Kan —Kansas Pac R. Co. v. Mc- 
Bratney, 10 Kan 415. 

39 CJ p 1123 note 60 
9ft. Ala—Bailey v. Selden, 26 So. 
909, 124 Ala 403. 

95- Ala.—Bailey v. Selden, supra— 
Moms V. Beebe, 54 Ala 300. 

96. Ala —Wade v. Gilmer, 64 So. 611, 
186 Ala 524 
19 C.J. p 1123 note 63. 
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Disclaimer sud uot guilty 

Where defendant disclaimed as to 
part, and pleaded not guilty as to 
rest, plaintiff was entitled to Judg¬ 
ment as to land disclaimed, or to 
take issue on whole plea—Smith v. 
Eudy, 112 So. 640, 216 Ala, 113. 
Disclaimers by several defendants 
In statutory ejectment, plaintiff 
was entitled to verdict and Judgment 
against four defendants who dis¬ 
claimed as to all lands sued for, and 
against other defendant as to forty 
to which he disclaimed, but without 
costs or damages, pleas of disclaim¬ 
er admitting plaintiff’s title, but de¬ 
nying possession by each defendant, 
being therefore admission of record 
of plaintiff’s title and right to re¬ 
cover as to lands disclaimed —Mar¬ 
bury Lumber Co v Walnwnght, 80 
So 352, 202 Ala 266. 

97. Ala —Marbury Lumber Co. v. 
Walnwnght, supra 

19 C J p 1123 note 64. 

98. Ind —^McAdams v. Lotton, 20 
NE. 623, 118 Ind. 1. 

99. Wis —Webster v Pierce, 83 N. 
W. 938, 108 Wis 407. 

I 19 C.J. p 1123 note 66. 
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have been in possession, a verdict and judgment on 
the location of the boundary line may be had ^ 
However, if plaintiff takes judgment on the dis¬ 
claimer, a judicial determination of the location of 
the boundary line is prevented and left to the de¬ 
termination of the sheriff when he comes to put 
plaintiff into possession under the judgment.^ To 
meet this situation and to enable defendant to put 
in issue the location of the boundary line for the 
determination of the jury it has been provided by 
statute that defendant in his disclaimer may suggest 
that the suit arises over a (fisputed boundarj^ and 
thereupon the court shall make up an issue and sub¬ 
mit to the jury the cjuestion of the true location of 
the hnc.3 The suggestion should point out the true 
boundary line as claimed by defendant.^ Where 
plaintiff does not contest the disclaimer, the only 
question in issue is the true location of the bound¬ 
ary line but where plaintiff takes issue upon such 
disclaimer both the question of location of the 
boundary line and the fact of defendant’s posses¬ 
sion are in issue ® Where defendant pleads not 
guilty instead of disclaiming and suggesting a dis¬ 
pute as to boundary, upon proof of title plaintiff is 


entitled to judgment, defendant’s possession being i 
admitted by the plea.^ 

§ 69. - Set-Off, Counterclaim, and Cross 

Complaint 

a. In general 
b Form and sufficiency 

a. In General 

Subject to the general rules applicable thereto, de¬ 
fendant may, in a proper case, plead by way of counter¬ 
claim or cross complaint. A set-off has been held in¬ 
applicable in ejectment. 

Defendant in ejectment may plead by way of 
counterclaim or cross complaint matters available 
and appropriate to such form of pleading* subject 
to the general rules relating to set-off, counter¬ 
claim, and cross complaints,** such as that the coun* 
terclaim must qualify or defeat, in whole or i/i 
part, plaintiffs claim for judgment and must be a 
claim existing m favor of defendant and against 
plaintiff upon which a several judgment might be 
had,i® or that it must relate to the contract or trans¬ 
action upon which the action was brought or af¬ 
fect the property to which the action relates,or 


1. Ala — McQueen v Lamploy, 74 
Ala 408. 

2. Ala—McQueen v. Lampley, su¬ 
pra 

3. Ala—Roden v Oapehart, 70 So 
756 105 Ala 29. 

19 C J p 1124 note 69 
Mandatory statute 

Statute providing that, in action of 
ejectment, defendant, within plead¬ 
ing time and after notice to plaintiff, 
may file his written suggestion that 
suit arises over disputed boundary 
line, wherein defendant shall describe 
location of true line, i.s mandatory — 
Sloss-Sheffleld Steel & Iron Co v. 
Coosa L.and Co , 163 So 898, 231 Ala. 
134 

4. Ala—Forrester v. McFry, 157 So. 
68, 229 Ala 324. 

19 CJ p 1124 note 70. 

3>a«orlptiou held proper 
Ala—Forrester v McFry, 157 So. 68, 
229 Ala. 324 
Improper ■uggestlons 

Where defendant’s suggestions in 
ejectment suit hxed the line of the 
Indian boundary as true line, addi¬ 
tional suggestions alleging that the 
line had been established by adverse 
possession were demurrable—For¬ 
rester V McFry, 157 So 68, 229 Ala. 
324. 

5. Ala.—^Wade v. Gilmer, 64 So 611, 
186 Ala. 524 

6. Ala—Roden v Capehart, 70 So 
756, 195 Ala 29. 

19 C.J. p 1124 note 72. 


7. Ala—Jeffreys v Jeffreys, 62 So 
797, 183 Ala 617 

8. NY —Newborn v Peart, 200 N Y 
S 890, 121 Misc 221, reversed on 
other grounds 219 NYS 146, 219 
App Div 249 

19 C J p 1124 note 87. 

9. Minn —Curti.ss v Livingston, 30 
NW 814. 36 Minn 312 

19 C J. p 1088 note 36. 

10. N C —Turner v Southeastern 
Grain & Live Stock Co, 102 S E 
849, 179 NC 457 

19 CJ p 1124 note 89 
Answer held oountexxlaim 

Where the answer of defendant in 
ejectment alleged that he had a lease 
for a term of years, and that plain¬ 
tiff was in unlawful possession and 
unlawfully withholding the premises 
from defendant, and prayed judg¬ 
ment for possession and for dam¬ 
ages. that part of the answer claim¬ 
ing interest In the land and asking 
affirmative relief was a counterclaim. 
—Long V Bagwell, 133 P. 50, 38 Okl 
312 

Ckiunterclaim held iusuffleient 

N Y —Gilbert v Mehrtens, 287 NYS 
657, 159 Misc. 702. 

Cross complaint held improper 
In ejectment a cross complaint 
claiming that the land in question 
was a street and asking for re¬ 
covery of possession of the street, 
and that obstructions thereon by 
plaintiff be removed, was properly 
excluded, as it showed both parties 
to be trespassers on the street, and 
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since, if defendant could succeed in 
establishing his right to the posses¬ 
sion of the disputed strip, the court 
might in Its judgment protect him 
against interference with his use of 
It—Redemeyer v. Cunningham, 215 
P 83, 61 Cal App 423. 

11. Cal —Nevada Land & Invest¬ 
ment Corporation v. Sistrunk, 30 P. 
2d 389, 220 Cal 174, followed in 
Nevada Land & Investment Cor¬ 
poration V Musser, 30 P 2d 392, 220 
Cal 779—ZettU v. Gillmeister, 222 
P 645. 64 Cal App 669 
19 CJ p 1124 note 90. 

Connterclaim for rent 

Under Code Civ Proc § 438, rela¬ 
tive to counterclaims, in a lessor’s 
action of ejectment in which she 
seeks to recover damages for the 
tortious withholding of the proper¬ 
ty, the lessees’ cause of action for 
damages from the lessor’s interfer¬ 
ence with the possession may be set 
up by counterclaim as a cause of ac¬ 
tion connected with the transaction. 
—Parish v. Studebaker, 195 P 721, 
50 Cal App 719 
In Z^onlsiana 

(1) Under the statutes expenses 
incurred by defendant on the prop¬ 
erty from which it is sought to oust 
him constitute a proper matter for 
reconvention —Lothrop v. Goudeau, 
7b So. 794, 142 La 342 

(2) But damages for breach of 
contract are not a proper claim in 
t econvention, the remedy to recover 
damages being by separate suit — 

1 Lothrop V. Goudeau, supra. 
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be connected with the subject of the action.12 
ejectment “the subject of the action,” within the 
meaning of codes and practice acts governing coun¬ 
terclaims, IS the land in controversy,^^ or the claim 
of plaintiff to possession of the premises.!^ A set¬ 
off has been held inapplicable in ejectment.^® Facts 
constituting a complete defense cannot be pleaded 
as a counterclaim^® which is appropriate and al¬ 
lowed only when defendant needs and seeks affirm¬ 
ative relief Where the relief demanded in the 
cross complaint can be had upon the denials and 
averments of the answer a cross complaint is un- 
necessary.i® Legal title in defendant is a defense 
and not the subject of a counterclaim,and an 
allegation that title of plaintiff is defective is a 
matter of defense and not a counterclaim or cross 
action ,20 but where the facts constituting a de¬ 
fense also entitle plaintiff to affirmative relief he 
has the right to plead them as a counterclaim dis¬ 
tinctly and separately 21 It has been held that a 
defendant cannot file a counterclaim or cross com¬ 
plaint seeking ejectment against his codefendant .22 

Affirmative equitable relief may be obtained by 
means of a counterclaim or a cross complaint,23 
such as the reformation or cancellation of a deed,24 
the foreclosure of a mortgage,25 the establishment 
of a lien,26 or specific performance of a contract to 
convey.27 It has been held that a counterclaim 


to quiet title is not maintainable in a statutory ac¬ 
tion to recover the possession of land,28 and, where 
a judgment for defendant will conclusively dispose 
of plaintiff's claim, a counterclaim or cross com¬ 
plaint to quiet title or remove a cloud is unneces- 
sary2® and may be stricken out.®® Where, however, 
affirmative relief is needed to establish defendant’s 
title it may be had, and defendant’s title may be 
quieted by means of a counterclaim or cross com¬ 
plaint.®^ Where plaintiff’s title is void on its face, 
equitable relief is unnecessary, and a counterclaim 
praying equitable relief cannot be supported.®® A 
legal defense cannot be pleaded as an equitable 
counterclaim.®® 

An equitable defense is sometimes required to be 
pleaded by way of counterclaim and not merely by 
way of defense,®^ and under this rule an equitable 
title may be pleaded as a counterclaim.®® 

Nezv parties may and must be brought in when 
necessary for the determination of issues properly 
raised by a cross complaint,®® but parties should 
not be made codefendants by a cross petition which 
does not raise any issue in which they are inter¬ 
ested ®'^ 

b. Form and Sufficiency 

A counterclaim mutt stand as a distinct and inde¬ 
pendent pieading, and must be full and complete in it¬ 
self. 


12. Anz—Lewis v Rouse, 240 P 
276, 29 Anz. 156 

Tenn—Atkinson v Atkinson. 130 S 
W 2d 157. 23 Tenn App. 269. 

19 C.J. p 1124 note 91. 

13. Wis—Cornelius v. Kessel. 16 N. 

W 5.50. 58 Wis 237, affirmed 9 S 
Ct. 122, 128 U S 456. 32 L Ed 

482 

14. Ohio —Toledo Exposition Co v. 
Kerr, 28 Ohio Cir Ct 547. 

19 CJ. p 1125 note 94. 

16b Md.—Nutwell v. Tongue, 22 Md 
419. 

19 CJ. p 1125 note 95 
lA Wis —^Appleton Mfg. Co. v Fox 
River Paper Co, 87 N W. 453, 111 
Wis. 465. 

19 C.J. p 1125 note 97. 

17. Wis—^Appleton Mfg. Co. v. Fox 
River Paper Co. supra 
19 C.J. p 1126 note 98. 

ISL Cal.—Martin v Molera, 87 P. 

1104, 4 Cal App. 298. 

19 C.J. p 1125 note 99. 

19. Cal.—PhilllpB V Hagart, 45 P. 

843, 113 Cal. 552. 54 Am.S.H 369. 
19 C.J. p 1125 note 1. 
aa NC.—Toler v. French, 196 S.E 
812. 213 N.C. 360. 

21. Cal.—Martin v. Molera, 87 P. 

1104, 4 CaLApp. 298. 

19 C.J. p 1126 note 2* 


22. Ohio —Toledo Exposition Co v. 
Kerr. 28 Ohio Cir Ct 547. 

19 C J. p 1125 note 3. 

23. XT S —U S V. Mid-Continent 

Petroleum Corporation C C A Okl , 
67 F.2d 37, certiorari denied Ilosey 
V Mid-Continent Petroleum Corpo¬ 
ration, 64 set. 346, 290 U.S 702, 
78 LEd. 603 

Ga—^Wimpee v. Burt, 96 S E 993, 
148 Ga 418. 

19 C.J. p 1125 note 4. 

24. Mo —Bundndge v. McQuown, 
293 S.W 133. 

19 C J p 1125 note 6. 

25. N.Y.—^Kelly v. Struth, 150 N Y.S. 
391, 164 App Div. 705. 

19 C.J p 1125 note 6. 

26. Ind —Crecelius v. Mann, 84 Ind. 
147. 

27. Neb.—^Dale v. Hunneman, 10 N. 
W 711, 12 Neb 221. 

19 C J. p 1125 note 8. 

28. Ariz.—Tolmachoff v. Eshbaugh, 
18 P.2d 256, 41 Ariz. 318 

89. Cal —^Nelson v. O’Brien, 73 P. 

469. 139 Cal. 628. 

19 C.J p 1125 note 9. 

30. Cal.—^Nelson v. O’Brien, supra. 
19 C.J. p 1125 note 10. 

31. U.S.—U. S. V. Mid-Continent 
Petroleum Corporation, C C.A.Okl., 
67 F.2d 37, certiorari denied Hosey 
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V Mid-Continent Petroleum Corpo¬ 
ration. 54 S Ct 346, 290 U S 702. 78 
L Ed 603 

Kan —Staley v Espenlaub, 274 P. 
261, 127 Kan 627, rehearing denied 
275 P 1095, 128 Kan 1. 

Or—I'ubols V Jacobsen, 177 P 629, 
91 Or 256 

19 CJ p 1125 notes 11, 12. 

32. Wis—Lawe v Hyde, 39 Wis. 
345 

33. Wis —^Appleton Mfg Co. v. Fox 
River Paper Co, 87 NW 453, 111 
Wis 465. 

19 C J p 1088 note 37, p 1125 note 14. 

34. N.Y —Newborn v Peart, 200 N. 
Y.S 890. 121 Misc 221. reversed on 
other grounds 219 NYS 146, 219 
App Div. 249 

Or — Zeuske v Zeuske. 103 P. 648, 
105 P. 249, 55 Or 65, Ann.Cas. 
1912A 557. 

19 CJ. p 1126 note 15 

35. Wis.—Cornelius v. Kessel, 16 N. 

W 550, 58 Wis. 237, affirmed 9 S. 

Ct 122, 128 U.S 456, 32 L.Ed. 482. 

19 C.J. p 1126 note 16. 

361 Cal—Eureka v. Gates, 62 P. 

125, 120 Cal 54. 

19 C.J p 1126 note 17. 

37. Iowa—^Klinker v. Schmidt, 75 N. 

W. 672, 106 Iowa 70. 

19 C.J. p 1126 note 18. 
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A counterclaim must stand as a distinct and inde¬ 
pendent pleading:.38 A pleading cannot be both a 
counterclaim and a defense it must be pleaded 
as one or the other but it has been held that a 
counterclaim may be pleaded as an alternative to an 
affirmative defense, the counterclaim to be enforced 
only in the event that the affirmative defense fails.^^ 
A counterclaim must properly aver such facts as 
warrant granting the affirmative relief sought ^2 as 
fully and specifically as would be required in a bill, 
petition, or complaint in an original action.'*^ It 
must be complete in itself,^^ and the failure to al¬ 
lege any fact essential to the granting of relief ren¬ 
ders it demurrable.45 If the facts pleaded show 
that defendant is entitled to some relief, although 
not to all demanded, it is good on demurrer,al¬ 
though it may be subject to a motion to make more 
definite and certain.^^ Where a complaint seeks 
recovery of two parcels of land, a cross complaint 
may seek relief as to both of them without being 
open to the objection of misjoining causes of ac¬ 
tion.^* A prayer for relief, or demand for judg¬ 
ment, is usually required.^** Where no relief is 
prayed, the pleading is a defense and not a coun- 
terclaim.s® 

§ 70. Replication or Reply and Subsequent 
Pleadings 

Plaintiff mutt flit a reply, or replication, where the 
same Is necessary to meet defendant’s answer or coun. 
terclaim; and a rejoinder, if filed, must comply with the 
rules as to such pleadings generally. 

While no replication is permitted under the prac¬ 
tice in some jurisdictions,®! m others a counter¬ 
claim or cross complaint must be met and put in 


issue or avoided by a reply or it will be taken as 
admitted or confessed.®^ In some jurisdictions new 
matter pleaded merely as a defense must also be 
met with a reply,®® but in other jurisdictions no re¬ 
ply IS necessary to new matter pleaded merely as a 
defense and not as a counterclaim,®^ except where 
specially required by order of court.®® No repli¬ 
cation IS necessary to an answer consisting of mere 
denials,®® nor to an answer affirmatively alleging 
facts which amount only to a denial of the allega¬ 
tions in the complaint ®'^ A disclaimer does not 
require a reply.®® 

Where a mortgage under which defendant claims 
is not the foundation of the suit nor of a plea, but 
is offered collaterally to sustain the defense, a plea 
of non est factum by plaintiff is not proper.®® 

Rejoinder. A rejoinder which is a departure and 
tenders a traverse on a traverse is bad.®® 

§ 71. Demurrer 

a. In general 

b. To declaration or complaint 

c. To plea, answer, or disclaimer 

d. To replication or reply 

a. In General 

In a proper case a demurrer, either general or special, 
may be filed, subject to the rules governing demurrers 
generally. 

At common law there was no authority for filing 
a demurrer in an action of ejectment.®! Where a 
demurrer may be allowed, a general demurrer may 
properly be overruled where the defect complained 


Intervention and bringing in new 
parties generally see supra 8 53 

38. Ind —Rucker v. Steelman, 73 
Ind. 396 

19 CJ p 1126 note 19. 

39. Ind—Rucker v. Steelman, 73 
Ind 396—McMannus v. Smith, 53 
Ind 211. 

40. Wis.—Dobbs v. Kellogg. 10 N.W. 
623, 63 Wis 448. 

19 CJ. p 1126 note 21. 

41. N.Y.—Kelly v. Struth. 150 N.Y.S 
391, 164 App.Div 706. 

19 CJ. p 1126 note 22. 

48. Minn.—Travelers’ Ins. Co v 
Walker, 80 N.W. 618, 77 Minn 438. 

19 C.J p 1126 note 23. 

43. Cal.—Arguello v. Bours, 8 P 
49, 67 Cal. 447. 

19 C.J. P 1126 note 24. 

4ft. Kan.—^Allen v. Douglass, 29 
Kan. 412. 

19 CJ. p 1126 note 25. 

45. Kan.—Allen v Douglass, supra. 

19 C.J. p 1126 note 26. 


40. Ind.—Crecelius v Mann, 84 Ind 
147 

S D.—Parker v. Vinson, 77 N.W. 1023, 
11 S.D. 381. 

47. S D,—Parker v. Vinson, supra. 

48. Cal.—Eureka v Gates, 52 P. 
125, 120 Cal 54. 

19 C.J. p 1126 note 29. 

49. Cal.—Hills v. Sherwood, 48 Cal 
386 

19 C.J. p 1126 note 30. 

50. Cal.—^Arguello v. Bours, 8 P. 

49. 67 Cal. 447. 

Wis —Dobbs V. Kellogg, 10 N W 623, 
53 Wis 448. 

61. U S —Houseman v Philadelphia 
Electric Co., D.C.Pa., 259 P. 602 

68. Cal.—Phillips v. Hagart, 45 P. 

843. 113 Cal. 552, 54 Am S.R 369. 
19 C.J. p 1127 note 33. 

53. U.S.—Newman v. Newton. C.C. 

Colo, 14 F. 634, 4 McCrary 293. 

19 C.J. p 1127 note 34. 
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64. S C —Carr v Mouzon, 76 S.E. 

201 , 93 SC. 161. AnnCas.l914C 731. 
19 CJ. p 1127 note 35. 

55. N Y —Lewis v. Ryan, 108 N.Y. 

S 274, 123 AppDiv. 497. 

50. Ill —Dickman v. Madison Coun¬ 
ty Light & Power Co , 136 N.E. 790, 
304 Ill 470 

57. Cal —Thompson v. Thompson, 
52 Cal 154. 

19 CJ p 1127 note 38. 

58. Pa —Tripner v. Abrahams, 47 
Pa. 220 

59. Ala.—Chitwood v Blackwood, 
124 So. 110, 220 Ala 75 

60. N J —Price v. Sanderson, 18 N. 
JLaw 426. 

61. NJ—Guardian Life Ins Co of 
America v Rita Realty Co., 5 A 2d 
45, 17 NJ.Misc 87 

ITotloe to strike out complaint in 
ejectment cannot be treated as de¬ 
murrer.—Ahlemeyer v. Miller, 137 A. 
543, 103 N J Law 617, affirming 131 
A. 54, 102 N.J.Law 54. 
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of can be reached only by special demurrer, or 
where the remedy is by motion and not by demur¬ 
rer.® 3 By statute, when a cause for demurrer is 
assigned, the reason or the ground of it must also 
be stated.®^ A demurrer reaches back to the first 
defective pleading.®® A demurrer admits facts 
well pleaded,®® but not mere conclusions.®^ 

b. To Declaration or Complaint 

A declaration or complaint Is subject to demurrer 
where it fails to state facts sufficient to constitute a 
cause of action, and other defects, including defects of 
parties, may be taken advantage of by demurrer. 

Where a declaration or complaint is so defective 
that It fails to state facts sufficient to constitute a 
cause of action a demurrer lies.®® A demurrer is 
the proper remedy where the complaint is defective 
in not stating the nature and quality of the estate 
as required by statute w'here the title of plaintiff 
as alleged is insufficient in law to support a recov¬ 
ery ;70 where it pleads the facts in detail on which 
plaintiffs title rests, and such facts do not support 
plaintiff’s claim, notwithstanding a subsequent alle¬ 
gation of ownership, which is merely an unwar¬ 
ranted conclusion of law from the facts alleged 
where plaintiff sues as guardian for his ward’s 
lands in wffiich capacity he is not entitled to recov¬ 
er ;72 where it appears on the face of the petition 
that defendant has acquired a prescriptive title to 


the land in controversy as against plaintiff where 
it appears by the allegation of the complaint that 
one of two codefendants has conveyed his interest 
to the other or where there is a misjoinder of 
parties'^® or causes of action."^® The sufficiency of 
the description may be raised by general demur¬ 
rer,as where it is patently ambiguous.*^® Where 
exhibits arc not deemed part of the pleadings, de¬ 
fects in conveyances attached to the complaint as 
evidence of title cannot be considered on demur¬ 
rer,*^® and the same rule has been applied to an 
abstract of title required to be filed with the peti¬ 
tion or complaint;®® but the rule is otherwise where 
such abstract is deemed a part of the complaint®^ or 
is made so by an allegation that plaintiff claims ti¬ 
tle as shown by the abstract ®2 Where a demur¬ 
rer to the complaint is overruled defendant may 
plead over 

c. To Plea, Answer, or Disclaimer 

In a proper case a demurrer may be filed to a plea 
or answer A disclaimer is not demurrable. 

In a proper case a demurrer may be filed to a 
plea or answer.®^ A demurrer to an answer ad¬ 
mits so much as goes to make a projier defense,®® 
but surplusage or immaterial matter is not admit¬ 
ted ®® The rule that a demurrer reaches back to 
the first defective pleading applies in the case of a 
demurrer to a counterclaim Where an allegation 


63. Ga—v. Scofield, 10 S E 
591, 84 Ga 56 
19 CJ. p 1127 note 48 

63. Ark—^Walker v. Tay’or, 43 Ark 
543 

19 C.J p 1127 note 49 

64. Cal —Brown v. Martin, 26 Cal 
82 

19 CJ. p 1128 note 50. 

65. NY—Lewis v Ryan, 106 NTS 
646. 55 Misc 4 08, reversed on other 
grounds 108 N Y S. 274, 123 App. 
Div 497. 

Wis —Lawe v Hyde, 39 Wis. 345 

ea NY—Lewis V Ryan, 108 N Y.S 
274, 123 AppDiv 497 

67. N Y.—Lewis v. Ryan, supra 

6a Ga.—Smith v. Smith, 68 S E. 
70, 134 Ga. 486 

Pa.—^Weaver v Reinhart, 10 Pa Dist 
& Co 676, 678, 23 Sch L R 231, 
quoting Corpus JUxia. 

19 C.J p 1128 note 54 
All facts pleaded In ejectment pe- 
titlon will be considered in deter¬ 
mining sufficiency of petition on de¬ 
murrer—Flynn v Vanderslice, 44 P. 
2d 967, 172 Okl. 320. 

69. Mich.—Goodall v. Henkel. 27 N 
W. 556, 60 Mich. 382. 

N.Y.—Clark v. Crego, 47 Barb. 599, 
affirmed 51 N.Y. 646. 


70. Ga—Prey v. Miller, 97 S E 529, 
148 Ga 581 

19 C T. p 1128 note 56. 

Indefinite allegations 

Complaint in ejectment alleging 
assignee of leases had performed 
conditions precedent, and that as¬ 
signor and others claiming under 
ntw leases had ousted him, is good 
on demurrer, although facts showing 
performance were not alleged and 
allegations appeared to be in con¬ 
flict, since the complaint is indefinite 
and uncertain rather than insuffi¬ 
cient —Henry v Gulf Refining Co , 2 
SW2d 687, 176 Ark 133 

71. N Y —Maslerson v Townsend. 
25 NE 928, 123 NY. 458, 10 LRA 
816—Hunter v Willard, 162 N Y S 
364. 176 App.Div. 204. 

19 C.J p 1128 note 57, 

72. Mich.—^Kinney v Harrett, 8 N. 
W 708, 46 Mich 87 

73. Ga —Gunter v. Smith, 38 S E 
374, 113 Ga. 18. 

74. N Y.—Eisner v. Eisner, 38 NY. 
S. 671, 6 App Div 117. 

75. NY.—St. John v. Pierce, 4 Abb. 
Dec 140, 26 How Pr. 699, affirm¬ 
ing 22 Barb 362. 

19 CJ. p 1095 note 65. 

76. N.Y.—St. John v. Pierce, supra. 
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77. Ga —Hamil v Gormley, 4 S.E 
2d 471, 188 Ga 585 

78. Ga—Darley v. Starr. 102 SE 
819, 150 Ga 88 

79. Ark —Pruett v. Ramsey, 14 S 
W 1095 

19 CJ p 1128 note 63 

80. Ga—Peeples v Rudulph, 111 S 
E 548, 153 Ga 17 

19 CJ. p 1128 note 64 

81. Pa—McConologue v. Satowizch, 
21 I»al)ist 845 

19 C.J. p 1128 note 65 

82. Ga—Dugas v Hammond, 60 S 
1C 268, 130 Ga 87. 

19 C J p 1128 note 66 

83. Tenn.—Martin v. Nance, 3 Head 
649. 

19 C J p 1128 note 67. 

84. Fla—Horne v. Carter, 20 Fla. 
45. 

19 C J. p 1117 note 54 

85. Ky—Miller v. Huston, 136 S W. 
1000. 143 Ky. 610. 

Mont—Meyendorf v. Frohner, 3 
Mont 282. 

86. Mont.—Meyendorf v. Frohner, 
supra. 

19 C.J p 1128 note 69. 

87. Wis.—Lawe v. Hyde, 39 Wis. 
345. 
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m defendant’s pleading^ labeled a “cross-action” suf¬ 
ficiently alleges an equitable defense to admit proof 
of It, a demurrer thereto should be overruled.*® 
Where a good defense is defectively stated, the rem¬ 
edy IS not by demurrer but by motion to make more 
definite and certain ** The sufficiency of facts 
pleaded in avoidance may be tested by demurrer.®^* 
\ general demurrer to an answer containing sev¬ 
eral defenses separately stated should be overruled 
if any one defense is good A special plea of 
matter available under the general issue or general 
denial is subject to demurrer.92 Where defendant’s 
first defense pleaded is sufficient to afford full op¬ 
portunity to present a second defense, a demurrer 
to the second defense is projicrlj’^ sustained A 
plea which professes to answer the whole decla¬ 
ration, bill which answers only a part, is bad on 
ikmiirrerA so-called replication which chal¬ 
lenges the sufficiency in law of a plea and also de- 
nits the allegations of the jilea cannot be treated 
as a demiirrcr.^5 

\ disclaimer is not demurrable 

Demurrer to intervention should be sustained 
whin It fails to set forth the matters necessary to 
sustain the intervention.*^" 

d. To Replication or Reply 

An insufficient repl'Cation is demurrable, and the 
same is true of an insufficient repiy. 

A replication to an answer pleading an affirma¬ 
tive defense is demurrable where the facts stated 
arc insufficient in law to avoid the defense plead¬ 
ed,^* but, where a sufficient avoidance is slated, 
a mere general demurrer on the ground that it is 
“insufficient in law” is properly ovcrruled.^^ A 
replication is demurrable where it is irresponsive 


and evasive,! or where it constitutes a departure 
from the plea^ or tenders an immaterial issue.® 
The remedy for mere uncertainty is by motion to 
make more definite and certain and not by demur¬ 
rer. A reply is not demurrable for want of facts 
where the facts alleged are sufficient in law to 
avoid the defense pleaded;^ otherwise a demurrer 
lies.6 

§ 72. Amended and Supplemental Pleadings 

a In general 

b. Parties 

c. Date or term of demise 

d. Description of property 

e. Title, estate, or interest 

f. Relief prayed 

g. Time for amendment 

h Effect of amendment 

a. In General 

Subject to the ruies governing amendment of piead- 
ings generaiiy, in ejectment amendments may be made 
to the deciaration or complaint, or to the answer The 
allowance of amendments is a matter for the discretion 
of the court. 

Amendments in ejectment arc liberally indulged,'^ 
and as a general rule a declaration, petition, or oth¬ 
er ])lcading in ejectment may be amended as in oth¬ 
er civil actions, so as to secure a trial upon the 
merits of the controversy,® and, under some stat¬ 
utes, plaintiff may amend his declaration as of 
course,® but under others, after answer filed, a pe¬ 
tition ma^r not be amended without leave.!® No 
amendment should be allowed which will change 
the original controversy into an entirely new suit,!! 
as where it changes a possessory action into a pet¬ 
itory action,^® or which is too remote from the 
original cause of action and the parties thereto to 


88. NC—Toler v. French, 196 SK 
312. 213 NC 360. 

89. Ark —Cairo, etc., R Co v. Parks, 
.12 Ark 131. 

90. N Y —Rcwis V Ryan, 108 N Y S 

274 123 App Div. 497 

81. Ark—Cairo, etc, R Co. v 
Parks. 32 Ark. 131 

92. Ala —Vadeboncocur v Hannon, 
4 9 So 292. 159 Ala 617 

19 C.J p 1118 note 68 

93. Cal —Johnson v Mendenhall, 207 
P 399, 57 Cal App 347 

94. Ill —Dickerson v. Hendryx, 88 

111 . 66 . 

19 C J. p 1119 note 78. 

95. U S —Houseman v Philadelphia 
Kief trie Co, D C Pa , 259 F 602. 

90. Ind —McAdams v Ijollon, 20 N 
E 523, 118 Ind 1 

19 CJ p 1121 note 35. 

97. Ga—Morris v. Hasty, 151 SE 
490. 169 Ga. 781. 

28 (IJ.S —59 


98. NY—Lrwi*^ v Ryan, 108 N Y S 
274, 123 App Div 497 

19 C .1 p 1128 note 75 

99. Ala—Tranum \ Dium, 20 So 
419, 112 Ala 277 

1. Ivy—Swope V Schwartz 15 SW 
251. 12 Ky D 853 

2. Ala—Morris v Beebe, 54 Ala 
300 

19 C J p 1127 note 41 

3. Ala—Bailey v Seldfn, 26 So 909, 
124 Ala. 403 

19 CJ p 1127 note 42 

4. Ind —Kralemayer v Brink. 17 
Ind 609 

19 CJ p 1127 note 43 

5. Ind —Steeple v. Downing, 60 Ind 
478. 

19 C J p 1127 note 44 

6. NY —Liewis v. Ryan, 108 N Y S 
274, 123 App Div. 497 

19 CJ p 1127 note 45. 
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7. (\al —Crosby v. Clark, 63 P. 

1022 132 Cal 1. 

19 CJ p 1129 note 78. 

& Ga—^Milton v Milton, 162 S E. 

54 1. 174 Ga 92 
19 C 7 p 1129 note 79. 

9. PS—l\ing V Davis, C C Va , 137 
F 198. affliined 157 F 676 85 C C. 
A 348 

19 CJ p 1129 note 80 

10. Wvo—Brewer v Kullen, 294 P. 
777. 42 Wyo. 314. 

Allowance after answer held proper 

Teiin—Harrison v. Beaty, App., 137 
SAV2d 946 

11. K>.—Currie v. Tibbs, 5 T B Mon. 
440. 

19 C J p 1129 note 81 

12. La—Collins v Heath. 131 So. 
479, 15 La.App 370 

19 C.J. p 1129 note 82. 
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be germane to the controversy set out in the decla¬ 
ration.^* Defendant m a proper case may amend 
his answer so as to set up affirmative defenses.^^ 
A disclaimer may be amended,or it may be wrth- 
drawn by amendment, 

Discretion of court. The allowance or refusal of 
an amendment is ordinarily addressed to the dis¬ 
cretion of the court^"^ and its ruling will not be 
disturbed by the appellate court,unless there ap¬ 
pears to have been an abuse of discretion,^* or the 
trial court’s ruling was made under a misapprehen¬ 
sion of the legal effect of the amendment.*® 

AffidazHt in support of application. It has been 
held that leave to amend the declaration by adding 
a new demise will not be given on mere notice of 
motion and without cause shown by affidavit.*^ 

Mode of making amendments. Where the court 
has given leave to make an amendment which is 
specific. It is not necessary to interline it in the 
declaration.** 

b. Parties 

In a proper case defects as to parties may be cured 
by amendment 

In accordance with the rules which prevail with 
regard to amendments as to parties generally, as 
stated in the C.J.S. title Parties § 154 et seq, also 47 
C.J p 238 note 18 et seq, under some statutes a mis¬ 
nomer of a party in the jileadings may be corrected 


b >5 amendment.** 

Adding or striking out parties. While it has 
been stated generally that a complaint in ejectment 
cannot be amended by adding a new demise*^ ex¬ 
cept by consent,*® under the statutes and practice 
acts, the prevailing rule is that an amendment add¬ 
ing a new demise or otherwise involving a change 
or addition of parties may be allowed,*® provided 
there is a subsisting title in the added lessors.**^ 
Such amendment, however, should not be allowed 
where it will result in a complete change of parties 
plaintiff,*® and in the introduction of a new form 
or cause of action,** as where the amendment is 
made by striking out the original plaintiff and sub¬ 
stituting an entirely different one,*® or by adding 
a new demise dated subsequently to the commence¬ 
ment of the suit *1 It has been held that, when new 
parties appear necessary, the trial should be sus¬ 
pended until they can be brought in.** An amend¬ 
ment as to parties may also be made by striking 
out a party,'^* as by striking out the demise of a 
lessor who is dead.*^ An amendment is improper 
which adds a count on the demise of one alive at 
the comm once ment of an action, but who has since 
died,*® or which adds a new party plaintiff where 
plaintiff has been guilty of laches in making the ap¬ 
plication 

c. Date or Term of Demise 

The date of the demise as alleged may be changed 
by amendment of the declaration. 


13. Ga —Hobby v Bunc h, 10 S E 
113, 83 Ga 1. 20 Am S R 301 

19 C J p 1129 note 83 

14. NY — Gilbert v Mehrtens, 287 
N Y S 657. 159 Mi.se 702 

15. Ala—Martin v Howard, 68 So 
982. 19.9 Ala 477 

16. Ga—Moore v Moore, 55 SE 
950. 126 Ga 715 

19 CJ p 1129 note 85 

17. U S —Wright V Hollmg.sworth, 
Term. 1 I’et 165, 7 L. Ed 96 

19 C J. p 1129 note 86 

18. Md —Wallis V Wilkinson, 20 A. 
787, 73 Md 128 

19 CJ P 1129 note 87 

19. Colo —Empire Ranch, etc , Co v 

Millet, 135 P. 127, 24 Colo App 

464 

19 C J p 1129 note 88. 

Sefusal to allow supplemental petl- 
tion held error 

Kan.—Austin v. Jones, 28 P. 621, 47 
Kan 565 

Sefnsal to permit supplemental an¬ 
swer held proper 

In ejectment, defended on ground 
of ownership, court’s refusal to per¬ 
mit service of supplemental answer, 
alleging facts showing that defend¬ 
ant was estopped from asserting 


ownership, wa.s proper.—People v 
Beguelin, 172 N.Y S 530, 184 App 
Div 759 

Refusal to permit amendment held 
error 

Fla —Mahoney v Cooke, 157 So 200, 
117 Fla 91. 

Ga—lackKon v Jackson, 104 SK 
216. 150 Ga 544 

20. Pa—Rochester v. Kennedy, 78 
A 133. 229 Pa 251 

21. N Y —Jackson v Smith, 6 Cow. 
39 

22. U S —Walden v Craig, Ky , 14 
Pet 147, 10 REd 393. 

19 CJ p 1129 note 93 

23. Ga—Murphy v. Peabody, 63 Go. 

522 

Mo —Broyles v Eversmeyer, 171 S 
W 334, 262 Mo 384 

24. U S —Gale v Babcock, N .1 , 9 F 
Cas No 5.188, 4 Wash C.C 199 

19 CJ p 1130 note 97. 

25. Ky —Doe v Bohannon, 5 T B 
Mon 121 

N J —Smith V. Steelman, 20 N J Law 
116 

86. Ill —Strean v Lloyd, 21 N E 
533, 128 Ill 493 

19 C J p 1093 note 44 [6], p 1130 note 
98. 


27. N Y —Jackson v Travis, 3 Cow 
356—Jackson v Murray, 1 Cow 
156, 13 AmD 517. 

28. Ala—Randolph v Hubbert, 67 
So 416, 190 Ala 610—Dougherty 
V. Powe. 30 So 524. 127 Ala 577 

19 CJ p 1093 note 44 la], p 1130 
note 1. 

29. NC—Finch v Strickland, 43 S 
E 552, 132 NC 103 

19 CJ p 1130 note 2 

30. Ga—Willis v. Mfadors. 64 Ga 
721—Gresham v Webb, 29 Ga 320 
—Neal V Robertson. 18 Ga 399 

31. Ky —Currie v Tibbs, 5TB Mon. 
440 

32. Philippine—Pobre v Blanco, 17 
PhiMppine 166 

33. Ala—McBrayer v Cariker, 64 
Ala. 50 

19 C.J. p 1130 note 6. 

34. Ky —Doe v. Bohannon. 6 T B. 
Mon 121 

19 C J. p 1130 note 7. 

35. N.C—Skipper v. Lennon, 44 N. 
C 189. 

36. N Y —Crowley v. Murphy, 10 N. 
YS. 698, 68 NY Super. 267, 19 N. 
Y.Civ.Proc 46. 
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A declaration may be amended by altering the 
date of the demise^^ at any time before verdict,^* 
and the court may in its discretion allow an amend¬ 
ment extending or enlarging the term laid in the 
declaration,provided the amendment does not in¬ 
jure or impose any hardship on defendant.^® 

d. Description of Property 

An erroneous or insufficient description of the prop¬ 
erty in the complaint may be amended. 

An erroneous or insufficient description of the 
property in the complaint may be amended so as to 
give it a more yiarticular and certain description,^^ 
so long as a new cause of action or a new issue is 
not introduced If, however, the amendment sub¬ 
stitutes different property from that sued for, it 
cannot be allowed,'^^ j^or will the court permit de¬ 
fendant to be deprived of the benefit of a plea of 
the statute of limitations by such an amendment.^^ 

e. Title, Estate, or Interest 

(1) In general 

(2) Right or title acquired pending ac¬ 

tion 

(1) In General 

Failure to set forth properly plaintiff's title, estate, 
or interest in the land m.ny be corrected by amendment. 

The declaration may be amended so as to correct 
a failure to set forth properly plaintiff’s title, es¬ 
tate, or interest in the land,‘^*'‘ such as to show a 
claim to less than the quaiitit}" of land described^® 
An amendment may be made by inserting a new 
demise,'*'^ in the name of the same lessors for the 
same land It is not error, however, to reject an 
amended yietition which merely seeks to plead the 


evidence or origin of plaintiff’s title,or which 
introduces a new cause of action amounting to the 
bringing of substantially a new suit,^® as where a 
new demise is sought to be inserted after the stat¬ 
ute of limitations has attached.^i Defendant may 
be allowed by amendment to deny plaintiff’s title, 
or to allege title under tax deeds although the an¬ 
swer claimed original title and, where his dis¬ 
claimer has been stricken out, he may be allowed 
to amend his plea of not guilty by stating the extent 
of his possession.54 a proper case defendant 

may be permitted to amend so as to admit plaintiff’s 
title but to assert equitable estoppel.®® 

Abstract of title. An amendment may be allowed 
by adding an abstract of title.®® Where by mistake 
or inadvertence an erroneous abstract of title is 
filed, permission to amend should be allowed on 
such terms as arc usual in other cases of amend¬ 
ment j®"^ but where no excuse is given by defendant 
for not filing a correct abstract at the beginning 
and defendant has been permitted to give in evi¬ 
dence all that could have been given if the abstract 
as amended had been filed, it is proper not to allow 
the amendment.®® 

Equitable title. Under the doctrine that plaintiff 
may recover in ejectment upon an equitable title, 
only where such equity arises out of a transaction 
between vendor and purchaser, an amendment to a 
petition in which plaintiff relies solely on an eq¬ 
uitable title, which shows that the transaction was 
not between the vendor and plaintiff but between 
the purchaser and idaintiff, may properly be dis¬ 
allowed ®*^ 

(2) Right or Title Acquired pending Action 

Where defensive matter arising after commencement 


37. Ind—Meoker v. Doe, 7 Blackf 
1C9 

l‘> C J. p 1130 note 12 

38. Ind —Meeker \ Doe, 7 Blat kf 
169 

39 . Pa —Mans v Montgomery, 10 
Serg & Tl 192 

19 C J p 1130 note 14 

40. Ind—Meeker \. Place, 7 Blackf. 
169 

19 C J. P 1131 note 15 

41. Ala—Cowart v Aaron, 123 So. 
229, 220 Ala 35—Brown v. Loeb, 
58 So 330, 177 Ala 106 

19 C J p 1131 note 18 

42. Ga—Milton v Milton, 162 SE 
543, 174 Ga 92 

19 CJ p 1131 note 19. 

43. N C —Carter v. Branch, 2 N C. 
135. 

19 C.J. p 1131 note 20. 

44. Pa.—Stimmcl v. Miller, 8 Pa Co. 
128 . 


45. Mich—Dudeman v. Hirth, 55 N 
W 419, 96 Mich 17, 35 Am S R 
588. 

Pa—See Roberts v. Claster, 49 
Dauph Co , 46 

19 C J. p 1131 note 23. 

46. Mich —Retan v Sherwood, 79 
NW 692, 120 Mich 496. 

19 C J p 1131 note 24 

47. Ga—Roberts v. Tift, 72 S E 234, 
136 Ga. 901. 

19 CJ p 1131 note 25. 

48. Ky—Giltner v, Carrollton, 7 B 
Mon 680. 

49. Ky —Howre v Saddler, 25 S W 
277, 15 KyL 765 

50. N C —Robbins v. Hams, 2 S E 
70, 96 NC. 557. 

51. NY —Jackson v. Murray, 1 Cow. 
156, 13 AmD 517. 

58. Wis—Nys v Blemeret, 44 Wis 
104 

19 C.J. p 1131 note 30. 


Answer held sufficient after amend- 
xneut 

Ga—Green v Rountree, 116 SE 
116. 155 Ga 1. 

53. Ark —Louisiana & N. W. R Co. 

V M( Morelia 6 S W 2d 315. 177 

Ark 19 

54. Tenn —Lea v. Slatterly, 7 Baxt. 
2.15 

55. Ga—Norman v McMillan, 107 S. 
E 325, 151 Ga 363 

56. Iowa—O'Connor v Hassett, 222 
NW 530, 207 Iowa 155 

19 C J. p 1131 note 32 

57. Ala—Hoyle v Mann, 41 So. 836, 
144 Ala 516. 

19 C J. p 1131 note 33. 

58. Pa.—Kellogg v Gilfillan, 10 A. 
888, 8 PaCas 146. 

59. Ga.—Thomas v. Walker, 41 S. 
E. 269, 115 Ga. 11. 
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of the suit must be set up by a plea puls darrein con¬ 
tinuance, defendant may not by amending his answer set 
up a right or title acquired by him after issue Joined. 

The general rule of pleading that defensive mat¬ 
ter arising after the institution of the suit must 
be set up by a special plea of puis darrein contin¬ 
uance, as stated within CJ.S. title Pleading § 323, 
also 49 C.J. p 562 note 5, has been applied in ac¬ 
tions of ejectment, it being held that defenses aris¬ 
ing after issue joined,®® such as a title subsequent¬ 
ly acquired by defendant,®^ are not available under 
the general issue, but must be set up by plea puis 
darrein continuance or by supplemental answer or 
notice in the "nature of such a plea. If an after- 
acquired title is not so pleaded, it is not an abuse of 
discretion of the court to deny defendant’s applica¬ 
tion, made during the trial, to be allowed to amend 
his answer so as to obviate the objection ®2 How¬ 
ever, according to some authorities, this rule is re¬ 
laxed in actions of ejectment,®^ it being held that 
while such matter may be set up by special plea of 
puis darrein continuance®^ it is likewise available 
under a plea of the general issue.®® A plea puis 
darrein continuance operates as an abandonment of 
all former pleas, on which no proceedings are aft¬ 
erward had;®® after the filing of such a plea, in 
contem])lation of law all previous pleas are stricken 
from the record, and everything is confessed except 
the matter contested by this plea.®*^ 

f. Relief Prayed 

The piayer for relief may be amended, so long as a 
new cause of action is not introduced. 

As in other civil cases, so long as a new cause of 


action is not introduced,®® an amendment may prop¬ 
erly be allowed as to the relief prayed for,®® as 
w'ith regard to the amount or items of the damag¬ 
es claimed.*^® 

g. Time for Amendment 

The time for amendments is governed by the rules 
regulating amendments in other civil cases. It may be 
made after verdict or judgment. 

The time within which an amendment to the 
pleadings in ejectment may be made is, in the ab¬ 
sence of special provisions, governed by the princi¬ 
ples -which regulate amendments in other civil cas- 
es.^i 

After verdict It is within the discretion of the 
court to permit an amendment which does not 
change the issues to be made after verdict.'^^ Thus 
an amendment to the declaration or complaint may 
be allowed after verdict, w'here it fails to describe 
or identify the land sufficiently,’^® although it has 
been held that an amendment of a description in a 
praecipe cannot be made after verdict where the 
description in the praecipe and the verdict is of an 
impossible piece of land,"^^ or where there is any 
room for doubt as to what the jury tried and 
found.'^® The declaration may also be amended 
after verdict so as to make the description of 
plaintiff’s interest in the premises conform to th( 
proof,*^® and likewise defendant’s answer may b( 
made to conform to the proof by an amendment 
after verdict 

A fin- jiidfjwcnt. An amendment after judgment 
may be alknved, in the discretion of the court, in 


00. Muh—Michifi:.T.n Cent. R. Co v. 
McNauKhton, 7 N W 712, 46 Mich 
87 

19 CJ p 1131 note 38. 

61. S 1>—Gibson v Pekarek, 126 N 
W r.‘)7. 25 S D 2M, 32 L R A..N 
S 424, Ann (\as 191215 944 

19 CJ p 1132 note 39. 

62. Cal —McMinn v. O'Connor, 27 
Cal 238 

63. Ala—Etawah Min Co. v. Doe, 
29 So 7, 127 Ala 6C3. 

64. Ala—Burnett v. Roman, 68 So. 
353, 192 Ala 188, 193 

19 C.J p 1132 note 43. 

65. Ala—Roman v Lentz, 69 So 
827, 194 Ala. 610 

19 C.J. p 1132 note 44. 

66. Me—Hilliker v. Simpson, 43 A. 
495, 92 Me. 590. 

19 C.J. p 1132 note 45. 

67- Me—Hilliker v. Simpson, su¬ 
pra. 

68. Vt.—Lippett v. Kelley, 46 Vt. 
616. 


69. Ga—Milton v. Milton, 162 SE 

543, 174 Ga. 92 
19 C J. p 1132 note 49. 

Axuenament seeking egnltable re- 
Uef 

(1) Amendment to ejectment peti¬ 
tion seekingr equitable relic'f cinnol 
be made without showing d«"fendanl 
to be resident of county of ‘-uit or 
nonresident of state— Hutching*? v. 
Merritt, 141 SE 652. H.5 Ga C50— 
Johnson v. Griffin, 7 S E 94, 80 Ga 
551. 

(2) In ejectment by remainder¬ 
man's heir after death of life ten¬ 
ant, petition alleging that life ten¬ 
ant, while mentally incapable of con¬ 
tracting conveyed lands to defend¬ 
ant’s landlords in attempted exer¬ 
cise of power of disposition, was not 
objectionable as seeking sub.stantial 
ecjuitable relief against defendant’s 
landlords without showing that their 
residence gave the court Jurisdiction, 
as the pleading did not seek equi¬ 
table relief, and such attack on said 

1 conveyance was available at law.— 
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CcMhran v White, 11« SE 873, 156 

Ga 340—(.'’ochran v Groover, 118 S 

E 865. 156 Ga 323 

70. Mo —Idalia Realty, etc, Co v 
Norm.in, 168 SW 749, 259 Mo 619 

19 CJ. p 1132 note 50. 

71. S C —Peterman v. Pope, 54 S E 
569, 74 SC 296 

19 C.J p 1132 note 51. 

72. N Y —Lion «x dem. Eden v 
Burti.*?, 18 .Johns 510. 

19 C J p 1132 note 53. 

73. Ky—Smith v Price, 13 SW 
428, 11 Ky L 895. 

19 CJ p 1132 note 64. 

74. Pa—Mitchell v Mitchell, 18 Pa 
List 563, 36 Pa Co. 319. 

75- Pa —Mitchell v. Mitchell, su¬ 
pra. 

76. RI —New York, etc., R Co v. 
Horgan, 59 A. 310, 26 R.I 448. 

19 C J p 1133 note 67. 

I 77. U S —Zeilin v. Rogers, C.C.Or., 
I 21 P. 103. 
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order to make the pleading support the judgment.^* 
A declaration may be amended after judgment 
where the lands arc not sufficiently described to 
enable the sheriff to execute the judgment and 
it has been held that a demise may be extended or 
enlarged after judgment, for the purpose of carry¬ 
ing the judgment into effect,^** although there are 
decisions to the contrary.*^ However, an amend¬ 
ment cannot be allowed which will enable plaintiff 
to set up a new cause of act ion, or enlarge the 
recovery and, after jiidgineiit is rendered in 
ejectment against a husband, tbr wife cannot be 
let in as a party defendant, on the ground that the 
land is hers, since no action is pending after ren¬ 
dition of the judgment against the husband.*^ 
Upon allowing an amendment to the complaint 
after judgment, defendant should be granted leave 
upon application to plead.^5 After reversal of 
the judgment an amendment by defendant may be 
allowed to enable him to set forth any superior ti¬ 
tle he may have;*® but after a judgment in favor 
of a defendant is reversed he may be refused leave 
to siibstiliile “denial of possession'' for his plea of 
“not guilty."*” 

After nonsuit. It has been held that amendments 
may be permitted after plaintiff has been nonsuited 
at the trial,** as for a variance between his plead¬ 
ing and proof.*^ 

h. Effect of Amendment 

As a general rule amendments relate back to the 
commencement of the action 

As a general rule an amendment may relate back 
to the commencement of the action,*-*^’ as where it 
supplies an omission of the original complaint to 
ask for mesne profits,®^ or where it adds a count 
in the name of another party between whom and 
plaintiff there is a privity of estate, where a 


S 74 

new demise is introduced which docs not state a 
new cause of action but an amendment of a 
misdescription cannot be permitted so to relate 
back so as to affect defendants whose rights have 
since accrued under the statute of limitations.®^ 
Where plaintiff amends by adding a count on the 
demise of a person not originally named, defend¬ 
ant should be iiermitted to relinquish his defense, 
and introduce a new one at his election 

§73. Affidavits Accompanying Pleadings 

Affidavits In support of the pleadings must be filed 
where the statutes so require. 

Where the statutes so provide, plaintiff is re¬ 
quired to file an affidavit in support of his action.®® 
Under some statutes plaintiff may file an affidavit 
that he and defendants claim title through a com¬ 
mon source,®7 and in such case it will be suffi¬ 
cient for plaintiff to show title from such common 
source,®* unless defendant denies on oath that he 
claims title through such source or swears that 
he claims title through some other source,®® and 
defendant’s denial of title through a common source 
need not be made by affidavit, but may be shown 
by his testimony at the trial .1 

§74. Delivery or Filing of Abstracts or Evi¬ 
dence of Title; Description and Lo¬ 
cation 

a. In general 

b. Description and location 

a. In General 

Where the statutes so require, plaintiff must file 
with, or attach to, his declaration or complaint an exhibit 
or abstract of the title under which he claims. Defend¬ 
ant may waive this requirement. Some statutes impose 
the same obligation on defendant. The time for filing is 
regulated by the statutes. 


78. I’a—Bailey v. Fairplay, 6 Binn. 
450, 6 Am D 480 

19 C J p 1133 note 59. 

79. N Y —Andrews v. Townshend, 53 
NY Super. 522. 

80. U S —Licderei wood v Pickett, C C 
Ky, 15 F Cas.No 8,175. 1 McBean 
143, appeal dismissed 7 Pet 144, 8 
L.Ed 638. 

19 CJ p 1133 note 61. 

81. Ky.—Cogrhill V. Burriss, 2 Dana 
67—Owingrs v Marshall, 3 Bibb 27 

82. Mont—Hagg-in v. Lorenz, 39 P. 
285, 16 Mont. 309. 

19 C.J. p 1133 note 63. 

83. Ky.—Covingrton v. Page, 11 Ky. 
L. 404. 

84. Ky.—Meadows v. Goff, 14 S.W. 
635, 90 Ky. 540. 


85. Mo —Neidenberger v. Campbell, 
11 Mo 359 

86. Ky —Asher v, McCarty, 2 Ky L 
218, 11 KyOp. 21 

87. Miss—Claik v Duke, 59 Miss 
575. 

88. N Y.—Jackson v. Bailey, 5 Cow 
265. 

89. N Y.—Ryerss v Wheeler, 22 
Wend 148. 

19 C J. p 1133 note 71. 

90. Ga—Phillip.s V Collinsville 
Granite Co, 61 SE 666, 123 Ga. 
830. 

91- Ga.—Phillips v Collinsville 
Granite Co., supra. 

92. Tenn —Augusta Mfg. Co v. Ver- 
trees, 4 Lea 76. 

98. Tenn —Nance v Thompson, 1 
Sneed 321. 

19 CJ. p 1133 note 76. 
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94. Ohio—Hills V Ludwig, 24 N.E 
591. 4 6 Ohio St 373 

T*a—Leeds \ I.ioekwood, 84 Pa 70 

95. N.Y—Arionvmous, 2 Cai 260, 
Col & (" Cas 408—Wimple v. Mc- 
Dougal. ('ol & C Cas 55 

96. Pa—King v Grannis, 29 Pa 
Super 367 

19 C J p 1134 note 91 

07. Ill —Chicago, etc, R Co v. 

Haidt, 27 NE 910, 138 Ill 120. 
l‘» CJ p 1134 note 92 

98. Ill—Stalford v. Goldring, 64 N. 
E. 395, 197 111 156 

19 CJ p 1134 note 93 

99. Ill—Whitham v Ellsworth, 102 
NE 223. 259 Ill 243. 

19 C.J. p 1134 note 94 

1. Ill —Chitago, etc, R Co v. 
Hardt, 27 N.E 910, 138 Ill- 120. 



§ 74 

Under some statutes and rules of practice plain¬ 
tiff in pursuing the statutory form of ejectment 
to recover possession of land may be required to 
attach to, or file with, his declaration or complaint 
an exhibit or abstract of the title under which he 
claims,- but this rule does not apply where it does 
not appear from the complaint that plaintiff relics 
on a jiajier title,^ nor where the only question is 
defendant’s right to an casement alleged by de¬ 
fendant to have been granted to him by plaintiff’s 
grantor ^ Such a requirement is for the benefit of 
defendant, and is waived by him when he answers 
without objection,^ or goes to trial, after demand¬ 
ing an abstract, without ascertaining whether it 
has been proMclcd,® or permits judgment by de¬ 
fault J and It has also been held that the refusal 
of the court to permit plaintiff to introduce proof 
of his title, by reason of his failure to file an ab¬ 
stract of title, is an abuse of its discretion.^ 

Under some statutes defendant must set forth 
with his answtr an abstract of the title by which 
defendant claims,^ and a like requirement has 
been made by rule of court Where defendant 
IS required to set up an abstract of his title in his 
answer, upon his failure to do so plaintiff need 
onl> show' title which would be good against a 
mere intruder Exhibits attached to defendant’s 
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answer are properly stricken where they do not 
show a paper title in defendant. 12 

Time of filing. The time when or within which 
the abstract should be filed is generally regulated 
by the particular statute and must be complied 
with.i2 Under some statutes it should be filed on 
or before the return day of the writ,i^ although 
the court may in its discretion permit it to be filed 
afterward if no injustice to defendant will result, 
or if defendant waives the irregularity.^® 

Where defendant fails to file his answer and ab¬ 
stract of title in time, and stands on his answer 
without asking to amend, the answer will be con¬ 
strued as though It were a petition to open the 
judgment by default properly entered against him.^7 

Sufficienty. The abstract so attached or filed by 
plaintiff must show title in him,^^ and, although 
w'hat should be set forth in the exhibit or abstract 
of title depends largely upon the special provisions 
with respect thereto,!^^ and the practice of the 
particular state,it should be sufficiently Cfimplete 
and accurate to disclose to defendant information 
regarding the title upon which plaintiff relies.^l 
If defendant is not satisfied with the abstract fur¬ 
nished by plaintiff, he should raise his objection 
thereto before trial.22 
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2 . Ala—H inibau^h v M<.Graw% 96 
So 571, \la 541 
Iowa—fi'CVinnor \ Hassett, 222 N 
W 530, 207 Iowa 155 
19 CJ p 1111 note 20. p 1131 note 
99 

In Georgia 

(1) Allhoup^h a directory provision 

of the statute pro\idfs for annex¬ 
ing an titistra< 1, a petition for land 
IS not spu iall> dtmuriablf for fail¬ 
ure to hci\« absira< t <if title attached, 
where ailf'g.Ji '-ufIK i.*ntly showed 

claim of litk lelod on—Seg'^rs v 
Crump, 170 SK 785, 177 Ga 665. 

(2) Abslr.H 1 of title, not made 

part of petition to recover land, is 
not intended to show title m plain¬ 
tiff, but only to give notice of what 
will be lelied on at trial—Bent¬ 
ley V Phillips, 156 SK 898, 171 

Ga. 866 

(3) Petition for land, alleging that 
plaintiff was owner of true titU as 
shown by abstract attached to peti¬ 
tion and expressly made part there¬ 
of, stated no cause of action wdiere 
abstract show'^ed that warranty deed 
on which plaintiff relitd was gi\tn 
to secure loan and petition did not 
allege that debt was due and un¬ 
paid, since, under allegation made, 
title was limited to that defined in 
abstract and no right of entry up¬ 
on land sued for was shown there¬ 


under—Kirkpatrick v Faw, ISO SK 

727, 180 Ga 764 

19 CJ p nil note 20 Taj. 

3. Ky—Rugglcs v Moore, 18 B 
Mon 821 

19CJ pll34 note 1 

4. Okl —Wc'ston \ Whitciker, 226 P 

1034, 102 Okl 95 

5. Ind T—Merrill v Martin, 64 S 
W. 539, 3 Ind T 571 

6. Ala—Hambaugh v McGraw', 96 
So 571. 209 Ala 541 

7. Ind T—Men 111 v Marlin, 64 SW 
539, 3 Ind T 571 

8. Ala—Hambaugh v McGraw, 96 
So 571, 209 Ala 541 

19 C J p 1134 note 4 

9. Pa—Klick V Gernert, 69 A 1034, 
220 Pa 603 

19 C J. p 1116 note 24 
la Pa—Westeolt v Crawford, 59 
A 1085, 210 Pa 256 
19 CJ p 1116 note 25 
11- Pa—Tucker v McMenamin, 48 
Pa Super 553. 

12. Ark—Morgan v Kankey, 202 S 
W 844. 133 Ark. 599 

13. Pa—Rader v. Keiper, 132 A. 
824, 285 Pa 579. 

19 CJ p 1134 note 6. 

14. I*a— LiOrenz v Berry, 56 A 926, 
207 Pa. 29b—Collins v South l*c,*nn 
Oil Co., 15 PaDist. 408, 32 Pa Co 
256. 


15. l\i—Colture v. Bcrtholf, 15 Pa 
Pist 422—Collins V South I'tnn 
Oil Co, 32 Pa Co 256. 

Filing before trial 

Failure to attach statement of 
title relied on to declaration in 
ejectment at time of filing held not 
valid ground for objection to evi¬ 
dence of title where filed long before 
Inal in view of facts—Oozit*r v 
Scott, 211 NW 634. 237 Mich 361 

16. Pa—Savltz v. Pennsylvanni 
Green Marble Co , 24 Pa Dist 838 

17. Pa—Rader v. Keiper, 132 A 
824, 285 Po. 579. 

18. Ga—Harrington v Gabby, 52 
Ga 537. 

19. Ala—Jackson v. Tribble, 47 So. 
310, 156 Ala 480. 

19 CJ p 1135 note 11 

20. Mo—Gitt v. Watson, 18 Mo. 
274. 

19 C J. p 1135 note 12 

21. Iowa—Keller v Harrison, 116 
N W 327. 139 Iowa 383. 

19 C.J p 1135 note 13. 

Abstract held snttcient 
Ala—Wildman v Means, 94 So. 823, 
208 Ala 487 

19 C J. p 1135 note 13 la] 

22. Ala—Hoyle v. Mann, 41 So. 835, 
144 Ala. 516. 
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Effect. In some jurisdictions the abstract of ti¬ 
tle when so attached or filed is a part of the dec¬ 
laration or complaint,23 and plaintiff will be con¬ 
fined to the abstract but a conveyance not set 
out in the original abstract may be offered in re¬ 
buttal of a claim set up by defendant,25 or the 
abstract may be amended so as to allow proof of a 
conveyance not originally recitcd.26 In other ju¬ 
risdictions, however, the exhibit or abstract, al¬ 
though a part of the record, forms no part of the 
pleadings,27 nor can it be made to do so by a prayer 
for that purpose.23 Where plaintiff in his abstract 
admits the chain of title set up by defendant, the 
necessity of the latter’s substantiating his claim by 
introducing his original deeds or copies thereof is 
dispensed with.23 

Exceptions to exhibit. A statute which requires 
plaintiff to file exceptions to any documentary evi¬ 
dence exhibited by defendant within a certain time 
after the answer is filed must be at least substan¬ 
tially complied with.30 

b. Description and Location 

The filing of a description of the land Is sometimes 
required by statute or rule of practice where there has 
been a plea of not guilty and a rule for trial. 

Under some statutes or rules of practice after 
a pka of not guilty and rule for trial, plaintiff 
must file a description of the land,-^^ unless it ap¬ 
pears on the record with reasonable certainty for 
what land the suit is brought.32 Title papers need 
not be filed when the land in contro\crsy is care¬ 
fully described in the petition in ejectment 
Where plaintiff files a descniitioii of the premises 
siud for. It IS the duty of defendant, if he docs not 
mean to take defense for the whole, to file with 
his plea a description of that part of the premises 
for which he takes defense,34 and if he pleads the 
general issue, and files no specification of the ex¬ 


tent to which he means to defend, he must be un¬ 
derstood as defending for the whole of the prem¬ 
ises in plaintiff’s writ.35 A plat of the land sought 
to be recovered in ejectment has no place in the 
complaint or as an exhibit, under a statute requir¬ 
ing a deed or evidence of title to be filed,36 and, 
where such a plat is improperly attached to the 
complaint, it is not a proper subject of exception ,37 
but It has been held that, where plats are filed in 
the cause, the land claimed by either party should 
be located on such plats,38 that where defense is 
taken on a warrant or resurvey, all possessions, 
whether relied on to prove title, for illustration, or 
to disqualify witnesses, must be located on the 
plats in the cause that where there is a location 
on the plats by either of the parties, and there is 
no counterlocation by the adverse party, such lo¬ 
cation is admitted ,40 and that where the same ti¬ 
tle paper is located by both parties in the same 
manner, covering the same ground, the location 
is binding upon both.41 Where, under leave to 
add to and amend the plats returned in the cause, 
some of the plats have been amended, the plats 
which have not been amended cannot be admitted 
as plats filed in the case.43 

§ 75. Motions for Judgment on Pleadings 

In a proper case a motion for Judgment on the plead¬ 
ings IS permitted, and judgment may be awarded plain¬ 
tiff or defendant as the case requires 

Although It has been held that no judgment on 
the pleadings can be entered in the absence of 
statute or rule of court permitting it,43 w'here a 
case presented by the pleadings turns on a legal 
question it may, under a statute so permitting, be 
decided by the court 44 In cases where a judgment 
on the pleadings is permitted in actions of eject¬ 
ment, in the absence ()f special provisions general 
rules as to motions for judgment on the pleadings 


23 . Ga —Lee v Houston. 48 S E 

129, 120 Ga 529. 

Pa—McConologue v. Satowizch, 21 
Pa Dist 845 

24. Ga—Lee v Houston, 48 SE 

129, 120 Ga 529 

19 G J. P 11*15 note 16 

25 . Pa—Duffy v. Duffy, 20 Pa 

Super. 25 

19 C.J. P 1135 note 17. 

26. Ga—Lee v Houston, 48 SE 

129, 120 Ga 529 

27. Ark —Perelfull v IMatt, 36 Ark 
456 —Surginer v. Paddock, 31 Ark. 
528. 

20» Ark.—Perclfull v. Platt, 36 Ark 
456. 

29. Iowa.—Easton v. Randall, 46 
Iowa 111. 


30. Ark—^IVolf v I’hillips, 155 S W. 
924. 107 Ark 37 4 

19 CJ p 1135 note 22 

31. Pa —Galloway v Saunders, 2 
SviK & R 405 

19 C J p 1135 note 24. 

32. Pa—Santee v Keister, 6 Binn 
36. 

19 C J p 1135 note 25. 

33. Ky—McKinney v Kiiapp, 258 S 
W 314, 201 Ky 768 


34. 

Pa—Hill v Hill, 43 Pa 

521. 

35. 

l»a—Hill V Hill, supra 


36. 

Ark—I^aee v Ctandall, 

86 SW 

812, 74 Ark. 417. 


37. 

Ark —Pace v. Crandall, 

supra 

38. 

Md —Mitchell v Gover, 

1 Harr. 

& 

J 507. 


19 C.J. P 1135 note 30. 
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39. Md — Casey v Inloes, 1 Gill 
430, 39 AmD 658 

40. Md —Shilknecht v Eastburn, 2 
Gill & J 114 

19 CJ p 1135 note 32. 

41. Md —Langley v. Jones, 26 Md 
462 

42. Md—Gill v. Cole, 3 Harr & M 
576. 

43. Pa—Maluszwski v MikuNki, 21 
PaDist. 135, 12 LarkJui 165 

44. Pa.—Porter V Hdjis 142 V 282, 
293 Pa 194—CTi*?\\en \ Hulings, 
200 A. 683, 132 Pa Super 306 
Under ejectment statute, right to 

judgment on pleadings covers any 

question of law wliieh is eonclusive 

of rights of litigants—First Pool 

Gas Coal Co v Wheeler Run Coal 

Co, 152 A. 685, 301 Pa. 485. 
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apply.^5 Thus plaintiff may properly be awarded 
judgment on the pleadings where defendant’s plead¬ 
ing in effect admits plaintiff’s right to possession,^® 
or where defendant’s answer is properly stricken 
out^"^ or disregarded;^® and, where a failure to 
plead admits the allegations in the complaint, judg¬ 
ment should be rendered by the court and a jury 
impaneled to assess the damages.^ ^ However, 
where the pleadings are sufficient to raise an issue 
as to some portion of the property, a motion for 
judgment upon the pleadings without evidence 
should be denied, even though there is no an¬ 
swer,and although the answer, if there is one, 
is demurrable for uncertainty and no judgment 
on the pleadingrs should be rendered in a doubtful 
case In a proper case defendant may be award¬ 
ed judgment on the pleadings,^3 judgment on 

the pleadings cannot be rendered against plaintiff 
because he files a replication controverting an al¬ 
legation of defendant that he is in possession,®** 
or, where the comjilaint stales a cause of action, 
because of his refusal to plead further after the 
sustaining of a demurrer to his reply to an answer 
setting up new matter constituting a defense but 
not a set-off or counterclaim.®® 

§ 76. Issues, Proof, and Variance 

Questions as to the issues raised and admissions 
made by pleadings in ejectment are considered in¬ 
fra § 77. Matters which must be proved are dis¬ 
cussed infra § 78, the evidence admissible under 
the pleadings infra § 79; and questions of variance 
between pleadings and proof infra § 80. 


§ 77. - Issues and Admissions Made by 

Pleadings 

a. In general 

b. By general issue or general denial 

c. By notice under general issue or gen¬ 

eral denial 

d. Consent rule 

c. Particular matters put in issue or 
admitted 

a. In General 

The general rules of pleading In civil actions apply 
in ejectment actions as to the issues and admissions made 
by the pleadings. 

Under the general rules of pleading, see the C.J. 
S. title Pleading § 155 et seq, also 49 C.J p 275 
note 72 et seq, matters which are well pleaded and 
are not denied are to be taken as admitted,®® it 
being so provided by statute in some jurisdictions ®'^ 
So if plaintiffs title is admitted, but an equitable 
defense is set up. the only issue to be tried is that 
presented in the equitable defense.®® Where de¬ 
fendant pleads two defenses, one a general denial 
and the other by way of confession and avoid¬ 
ance, any admission contained in the latter plea 
cannot be resorted to by plaintiff to establish the 
issue raised by the former.®-^ Plaintiff may rely 
on an aclmission in an answ'cr of title in his gran¬ 
tor prior to the date of his deed without admitting 
a further alltgation therein as to a grant of the 
same or other lands by the same grantor to de¬ 
fendant.®^ Immaterial averments in the comidaint 
need not be denied.®* Denials should be made in 


45. U S —Brosnan v. White, Alaska, 
136 P. 74, 68 C C A. 642 

19 C.J p 1136 nolo 36 

46. I'a—Jonninj^s v Maley, 104 A. 
731, 261 Pa 4 85 

19 C J. p 1136 note 37. 

47. NC—Pritnck v. I>unn, 77 N.E 
995, 162 N C 19. 

48. Pa—Porter v. Hayes, 142 A 282, 
293 Pa. 194. 

49. Ark.—Stennett v. Seolt, 7 Ark 
280. 

50. Cal —(^hester v Field, 25 P 493, 
87 Cal 422 

19 C.J. p 1136 note 40. 

51. Cal —Chester v Field, supra. 
62. Pa—Smith v Miller, 137 A 254, 

289 Pa. 184—Oransky v. Stephana- 
vlch, 13 PaDist & Co 592, 27 Sch 
Li.R. 305, reversed on other grounds 
155 A. 290, 304 Pa. 84, 77 ALR 
983 

53. Ky—Blythe v. Warner, 226 S. 

W. 669. 190 Ky. 104. 

Pa.—Smith v. Miller, 137 A. 254, 289 
Pa. 184—Shaw v. Cornman, 114 A. 
632, 271 Pa. 260. 


Where plaintiffs* pleading shows no 
interest 

In action of ejectment, court prop¬ 
erly sustained defendant’s motion 
for judgment on the pleadings, 
where plaintiffs’ claim was based 
solely on a devise contained in the 
will of a eertain woman, who con¬ 
vened the property to defendant be¬ 
fore her death—Criswell v IIul- 
ings, 200 A. 683, 132 Pa.Super 306 

Knowledge of frand 

In action of ejectment on ground 
sheriff’s sale to defendant's gran¬ 
tor was tainted with fraud, judgment 
for defendant could be entered on 
pleadings, although defendant de¬ 
nied allegations of fraud, where 
plaintiff’s abstract of title showed 
It knew of fraud more than five 
years before action was coninienctd 
—First Pool Gas Coal Co. v Wheeler 
Run Coal Co., 152 A. 686. 301 Pa 
485 

Motion held improper 
Pa—Caiyl v. Fenner, 159 A. 716, 
306 Pa. 379. 


54. Nev.—Sankey v. Noyes, 1 Nev 

68 . 

55. Ind T —Madden v Anderson, 82 
S W 004. 5 Ind T. 552. 

56. Ark —Harvey v. Douglass, 83 S 
W 946, 73 Ark 221 

NC—Johnson v. Pate, 90 N.C 
334. 

57. Ark —Harvey v. Douglass, 83 S. 
W. 946, 73 Ark 221 

19 C J p 1136 note 67 

58. Mo —Snyder v. Elliott, 71 S W. 
826, 171 Mo 362. 

19 CJ p 1137 note 59. 

59. SC—Stanley v. Shoolbred, 25 S 
C 181. 

e(X Wis.—Orton v. Noonan, 19 Wis 
350. 

61. Cal.—Morgan v. Tillottson, 15 P. 

88 , 73 Cal. 620. 

19 C.J p 1137 note 63. 

Denial of immaterial auegations 
ae to time of seizin or ouster raises 
no issue except where the mesne 
profits are in question.—^Kidder v 
I Stevens, 60 Cal. 414. 
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pc3sitivc and unequivocal terms.*^ A negative 
pregnant®-^ or a denial of a legal conclusion®^ 
raises no issue, and no issue is raised by a state¬ 
ment in the answer that defendant leased the 
premises from plaintiff where the complaint does 
not allege a lease.®*'» New matter pleaded by way 
of defense or counterclaim is admitted if not de¬ 
nied in the reply where a reply is necessar>.®® Is¬ 
sues as to title and right of possession must be as 
of the time wTien the action was commenced ®7 
Where issue is taken upon an immaterial special 
plea, if the truth of the plea is established, defend¬ 
ant IS entitled to judgment ®® 

.Stipulations. The rules relating to issues and 
proof may, in ejectment as well as in other ac¬ 
tions, be affected in their operation by the sti])u- 
lations of the parties®^ Thus a stipulation filed 
1)}' the parties that the action shall stand as an ac¬ 
tion of ejectment for the recovery of the prem¬ 
ises in controversy will be construed as supplying 
such missing formal averments as may be required 
by statute in such actions 

b. By Gteneral Issue or General Denial 

A plea of the general issue, or a general denial, puts 
in issue every material allegation of the declaration or 
complaint. 

At common law the plea of the general issue 
pul plaintiff upon the proof of his whole declara¬ 
tion Under the slalutes in some jurisdictions, 
a general denial in ejectment i*' substantially equiv- 
aKnt to the general issue of "not guilty” at com- 
nidii law,"- and puls in issue every material allega¬ 
tion of the complainl.'-^ By statute in some states, 
if the complaint is verified, the denial of each al- 
legalion controverted must be specific, and a gen¬ 
eral denial is not sufficient to raise an issuc.*^^ 


c. By Notice under General Issue or General 

Denial 

Where a plea of not guilty must be accompanied by a 
notice of the grounds of defense relied on, defendant is 
restricted to proof of the grounds set forth in the notice. 

Under statutes or rules of court requiring that a 
plea of not guilty must be accompanied by an an¬ 
swer or notice in the nature of a special plea set¬ 
ting forth the grounds of defense relied on, de¬ 
fendant will be restricted at the trial to proof of 
only those grounds of defense thus set forth 
he IS not required to elect upon which of several 
grounds of defense he will rely, and may avail 
himself of all defenses set up ^® In some jurisdic¬ 
tions a rule as to special notice does not apply to 
an action in ejectment where the defense may be 
urged under the general issue.'^'^ 

Usury. Defendant may, under the general issue, 
without having given notice, prove usury in order 
to invalidate plaintiff’s title founded on a mort¬ 
gage 78 

Lqmtahlc defenses. Notice of an intention to 
interpose an equitable defense may by statute be 
required to be given in writing 79 

d. Consent Buie 

Where the consent rule is filed, the fictitious lease, 
entry, and ouster are admitted. 

By the filing of the consent rule, a practice which 
is now abolished under many of the statutes alter¬ 
ing the former jirocedure in ejectment,^® the ficti¬ 
tious lease, entry, and ouster were admitted,^^ and 
proof thereof dispensed with,^nd under the prac¬ 
tice m some jurisdictions it was always considered 
as filed.^-^ A special consent rule may, however, 
be entered into in some cases in which only lease 


62. Cal —Bu.sonius v. Coffee 11 Cal 
91 

63. Colo —City of Boulder v IMaiiif, 
I-iOtin, Realty K. Investnienl Co , 224 
P 233, 75 Colo 81. 

19 C.J p 1137 note G6 

64. Colo —Rhocide.s v. Hitjbee, 39 P. 
1099, 21 Colo 88 

39 C J p 1137 note 67. 

65. Y^’al —Youdall v. Kaufman, 203 
P 448, 55 Cal App. 363 

66. U.S —Newman v. Newton, C.C. 
Colo, 14 F 634, 4 McCrary 293. 

67. Cal.—McOillivray v. Miller, 84 
P 778, 3 Cal App 188. 

19 C.J p 1137 note 70. 

68 . Ala^—Richardson v Stephens, 21 
So 949, 114 Ala 238—McKinnon v. 
LiGssly, 8 So. 9, 89 Ala. 625. 


69. Cal —Haigrht v. Green, 19 Cal. 
113 

19 CJ p 1137 note 72 

70. Wis—Law'e v. Hyde, 39 Wis 
345. 

71. Vt —Stevens v Griffith, 3 Vt. 
448 

39 CJ p 1137 note 74 

72. N.M —Chilton v 85 Mining; Co , 
168 P 1066, 23 NM. 451, LRA 
1918 F 243 

19 C.J p 1137 note 75 

73. Ind.—Over v Shannon, 75 Ind 
352—Woodruff v. Garnor, 20 Ind 
174. 

74. Cal.—Schenk v. Evoy, 24 Cal. 
104. 

19 C.J. p 1137 note 77. 

76. Pa —^Wostcott v Crawford, 59 
A. 1085, 210 Pa 256 
19 C.J. p 1138 note 80. 
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76. Pa—Morri.sey v Reipger, 22 Pa. 
r>ist 30, disapproving: Yellow Creek 
Coal Co V HoKan, 20 Pa Dist 52.5. 

77. Mich—Kushler v Weber, 171 N. 
W 365, 205 Mich 400 

78. Minn—Commonwealth Title 
Ins. etc. Co v Dokko, 75 N W. 
106, 72 Minn 229 

19 C J p 1138 note 82. 

79. W Va—Carrell v Mitchell, 16 
S E 453. 37 W Va 130 

80. N J —Pleasant Cemetery Co. v. 
Erie R Co, 65 A 192, 74 NJ.Eaw 
100 . 

81. Del —Roe v Doe, 80 A. 250, 25 
Del 348 

19 C J p 1338 note 86. 

83L Ga—Hilliard v Doe, 7 Ga. 172. 
19 C.J p 1138 note 87. 

83. Ga.—Hilliard v. Doe, supra. 
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and entry is admitted,®^ and ouster must be 
proved Where the terms of the rule also in¬ 
clude possession it constitutes an admission of pos¬ 
session, as stated infra subdivision e (3) of this 
section. The rule also admits that the boundaries 
of the land are those f^iven by plaintiff The en¬ 
try on the minutes of the court of the usual con¬ 
sent rule in an action of ejectment is for the pur¬ 
pose of that suit conclusive that the fact took place 
as recorded, and that it was done and entered of 
record under the direction of the court.*'^ Under 
some authorities it has been held that where the 
tenant enters into the consent rule and is made 
defendant instead of the casual ejector it is error 
to proceed to trial and judgnnent against him with¬ 
out filing a declaration against him; and his plead¬ 
ing to the original declaration against the casual 
ejector will not cure the error.^^ 

e. Particular Matters Put in Issue or Admit- 
ted 

(1) Plaintiff’s title or right to possession 

(2) Plaintiff’s lease, entry, and ouster 

(3) Defendant’s possession or claim of 

title 

(4) Description of premises 

(5) Common source 

(6) Plaintiff’s capacity to sue 

(7) Damages, improvements, and mesne 

profits 

(1) Plaintiff’s Title or Right to Possession 

A plea of not guilty, or a general denial, puts in 
issue plaintiff's title and right to possession. Matters 
admitted are, of course» not in issue. Denials of particu¬ 
lar matters may raise an issue as to such matters 

Where the common-law rule is not changed by I 


statute plaintiff’s title and right to possession is 
placed in issue by a plea of not guilty,®® and under 
statutory provisions in some jurisdictions a gen¬ 
eral denial has a similar effect.®® In some juris¬ 
dictions when defendant admits possession the only 
plea open to him is the general issue which places 
plaintiff on proof of his title.®^ Where by statute 
plaintiff IS required to set out in his complaint the 
written evidence of title on which he relies, and 
to state such facts as shall show a prima facie ti¬ 
tle in himself to the land in controversy, and de¬ 
fendant in his answer is required to plead in the 
same manner, a general denial of plaintiff’s own¬ 
ership and right to possession is insufficient to raise 
an issue,®® and under a statute providing that de¬ 
fendant must specially plead any estate m himself 
or another in the property, or any license or right 
to the possession thereof, a general denial does 
not raise an issue ®® Under such statutes plaint4ff 
is required to plead specially the title, estate, or 
license, whereby he holds possession.®^ Where 
plaintiff files with the petition evidence showing 
title froni a common source, a mere general denial 
of plaintiff’s ownership is not sufficient to tender 
an issue on the question of title.®® Where the gen¬ 
eral issue is regarded as placing plaintiff’s title 
and right of possession in issue, plea of not guilty 
puts in issue the right of possession of the premises 
as a whole,®® and under it defendant may not 
question plaintiff’s title to only a p>art of it.®*^ The 
question whether a limitation in a deed from plain¬ 
tiff to defendant was inserted without the knowl¬ 
edge of defendant is not raised by an answer claim¬ 
ing that the deed as worded conveyed all of the 
rig^it, title, and interest, of plaintiff in, and to, 
premises in centroversy.®® 


8ft. Md—Van Bibber v. ^Frazier, 17 
Md 436 

19 CJ p 1138 note 89 

85. N Y —Jack.*»on v Ljeek, 12 Wend 
105 

86. U S —llunn v Games, C C Ohio, 

8 FCas No 4.176. 1 McLean 321. 

affirmed 14 Pet 322. 10 lu Ed 476 

19 C.J p 1138 note 92 

87. Miss—Hughes v Wilkinson, 37 
Miss. 482—Gwin v Williams. 27 
Miss. 324 

88 . Ill—Harvey v Doe, 3 III 480 

19 C J. p 1139 note 94. 

89. U.S.—Man Jon v. Lebron. CCA 
Puerto Rico, 23 F 2d 266 

Ala—Nelson v Hardin, 173 So 229, 
233 Ala. 614—Seaboard Air Line 
Ry. v Banks, 92 So 117, 207 Ala 
194. 

Fla.—Coult V. McIntosh Inv Co, 182 
So 594, 133 Fla 141—Goodno v. 
South Florida Farms Co., 116 So. 


23. 95 Fla 90—Phillips v Lowen- 
stein, 107 So 350, 91 Fla 89 
Oa —Barfield v Birrick, 108 S E 43, 
151 Ga 618 

Md —Bow le V Western Maryland R. 

Terminal Qto . 104 A 461, 133 Md 1. 
W Va —Norfolk & W Ry Co v. 

Christian, 99 S E. 13, 83 W Va 701 
19 C J p 1139 note 95 

90. N M —Chilton v. 85 Mining Co , 
168 P 1066. 23 NM 451, L.R A. 
3918F 243 

19 CJ p 1139 note 96. 

91. Ala—Dennis v. Price, 41 So 
840, 148 Ala 243 

92. Ark—Conley v. Benedict. 247 S 
W 777, 157 Ark 118 

19 CJ p 1139 note 98 

93. U S —Thornburn v Doscher, C 
COr, 32 F 810, 13 Sawy 60. 

19 C J. p 1139 note 99 

9ft. Ark.—Pace v. Crandell, 86 S. 

W 812, 74 Ark 417. 

19 C.J. p 1139 note 1. 
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95. Ky—Middleton v. Common¬ 

wealth, 254 SW 754, 200 Ky. 237 

96. Fla,—Burt v. Florida Southern 
R. Co, 31 So. 266, 43 Fla 339 

19 CJ p 1139 note 2. 
l>eteniilnati<m of easement 

Under a plea of the greneral issue 
the question whether land used for 
more than sixty years as way of ac¬ 
cess to wharf was subject to public 
easement is not determinable In an 
action of ejectment for land included 
in a road leading: to the wharf and 
adjoining: land over which the wharf 
was built —Quinlan v. Borough of 
Fair Haven, 131 A. 870, 102 N.J Law 
443 

97. D.C—Crandall v. Lynch, 20 App. 
DC. 73. 

98. Colo—Allen v. Hall, 73 P. 844. 
81 Colo. 206. 
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Disclaimer. Where defendant in his answer 
disclaims any beneficial interest in the premises, 
and also denies that he was in the possession or 
occupancy of them, he is not entitled to litigfate 
the title with plaintiffs.®® Under a statute per¬ 
mitting defendant in ejectment to file a disclaimer 
and suggest that the suit arises from a disputed 
boundary line, whereupon the question of the true 
location shall be submitted to a jury, no issue of 
title is triable upon such a disclaimer,^ but unless 
such disclaimer is made the case must be tried as 
a cause in ejectment, that is, on the question of 
title.2 If defendant pleads not guilty as to the 
whole tract and enters a disclaimer as to part of 
land plaintiff may, in some jurisdictions if he so 
elects, take issue on the plea of disclaimer, other¬ 
wise he should take judgment for want of a plea 
as to the lands disclaimed and join issue on the »lea 
of not guilty as to the balance.^ 

Defense of adzfcrse possession. The defense of 
adverse possession is generally regarded as a denial 
of plaintiff’s title,^ but it has been held that the 
rule has no application when plaintiff’s proper ti¬ 
tle is not put in issue, and defendant relies wholly 
on adverse possession to establish an independent 
title in himself ® A claim by adverse possession 
in defendant’s bill of particulars does not admit 
that plaintiff has a good paper title.® 

Sufficiency and scope of dentals. Specific denials 
of fundamental allegations in the complaint may 
amount to a general denial and put plaintiff on 
proof of his title.'^ A simple denial of the allega¬ 
tions of plaintiff’s title and right to possession is 
the proper and sufficient mode of putting that fact 
in issue,® and it is unnecessary to allege the facts 
invalidating plaintiff’s title,® and if alleged such 
allegation may be stricken out as surplusage;^® 
but a plea or answer alleging facts which, if true, 
show that plaintiff has no title is sufficient to put 
such title in issue upon such facts and the right 


to possession is put in issue where the complaint 
alleges that plaintiff is entitled to immediate pos¬ 
session by virtue of a lease from a person named, 
by an answer denying these allegations.^^ A mere 
denial of possession on the part of defendant does 
not put in issue the title of plaintiff,^® nor does a 
plea or answer merely denying that plaintiff has 
demanded possession Where the title of plain¬ 
tiff’s ancestor is not put in issue by a direct denial 
It will not be held to be put in issue by inference 
through assertions by defendant of title in him¬ 
self which may be referred to a claim of adverse 
possession.!^ Where plaintiff claims under a 
mortgagee’s sale, and also by reason of an estop¬ 
pel, arising out of a judgment against defendant 
in a former action involving the title to the same 
land, a general denial of plaintiff’s ownership does 
not controvert the existence of the record of the 
judgment!® A defense of title by an executed 
parol gift may be put in issue by an answer which 
alleges that the donor was at the time of his death 
seized of the premises and had good and sufficient 
title thereto.!^ 

Admissions. Plaintiff’s title is not in issue where 
admitted.!® An averment in the complaint that 
defendant is in possession admits prima facie title 
in defendant.!® Plaintiff’s title is not admitted by 
failure to deny allegations insufficient to show ti¬ 
tle in plaintiff.2® Where the complaint alleges that 
plaintiff claims title under an abstract set out, and 
the abstract docs not show a prima facie title, fail¬ 
ure to answer such averment does not operate as 
admission of titlc.2! Where the complaint alleges 
that plaintiffs are the sole and legitimate owners 
of a property of which defendant is unlawfully 
withholding possession, and the answer denies that 
plaintiffs arc the present owners of the property 
and alleges that plaintiffs had conveyed the proper¬ 
ty to defendant by bargain and sale, defendant ad¬ 
mitted the former ownership of plaintiffs, but not 


99. Minn—Mark<i v Jones. 73 NW 
961, 71 Minn. 274 

1- Ala —Pennington v Mixon, 74 So 
238. 199 Ala 74. 

2. Ala —Spragins v Fitcheard, 91 
So. 793. 206 Ala 694. 

3. Ala—Torrey v. Forbes, 10 So. 
320. 94 Ala. 135 

4- N C.—Clayton v. Rose, 87 N C. 
106 

5. Neb—Knight v Denman. 90 N 
W 863, 64 Neb 814 
19 C.J p 1140 note 12 

& N.J—Troth v. Smith, 62 A. 243, 
68 N.J.Law 36. 


7. SC —Ransom v. Anderson, 9 S 
C 438 

19 CJ. p 1140 note 14 

8. Ky—Holland v Coleman, 114 S 
W 306 

19 C.J. p 1140 note 16. 

9. N.Y—Terrell v Wheeler, 13 N 
Y Clv.Proc 178. 12 N Y St. 597 

19 CJ p 1140 note 16. 

10. Cal.—Nelson v O’Brien, 73 P 
469. 139 Cal 628 

11. Colo —Burns v. Landreth, 19 P. 
2d 49^. 92 Colo 235 

19 CJ p 1140 note 1*8 

Ifl. N Y —Wilkins V Williams, 3 N. 

Y.S. 897, 16 NYCivProc. 168. 

13. Ala —Shiver v. Hardy, 39 So. 
669. 145 Ala 660. 

939 


NY—Ford v. Sampson. 30 Barb 183, 
8 AbbPr 332, 17 How Pr 447 

14. N Y —Ford v. Sampson, supra. 

15. Neb—^Knight v Denman, 94 N 
W' 622, 68 Neb 383 

16. NC—Johnson v Pale, 90 N C. 
334 

17. Minn—Hayes v Hayes, 148 N. 
W 125, 126 Minn 38!) 

18. Ga—Patterson v Harris, 186 S. 
H 403, 182 Ga 586 

19. Or,—Carroll v. McLaren, 118 P. 
1034, 60 Or 233 

20. Ga—Dugas v Hammond, 60 S. 
E. 268, 130 Ga 87 

21. Ga—Dugas v. Hammond, supra. 
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their present ownership .22 An issue as to plain¬ 
tiff’s title raised by a g^cneral denial is not quali¬ 
fied by a subsequent admission in the answer of 
possession of a part of the land claimed, denying 
the possession or withholding of the remainder.23 
The failure of defendant to controvert the prima 
facie title alleged by plaintiff, and pleading in 
avoidance thereof of a tax deed and adverse pos¬ 
session as title in himself, is an admission of plain¬ 
tiff’s title as alleged Where, in an action in 
equity in the nature of ejectment, plaintiff sets up 
his chain of title and some of the links are attacked 
by the answer, the other links stand adniittcd.25 
An a\erment that defendant claimed title in fee 
which he deraigned through an administrator’s 
sale IS not a denial that plaintiff is the owner in fee 
in case such sale is void, but amounts to an admis¬ 
sion of plaintiff’s title in such case An answer 
alleging that the deed under which plaintiff claims 
is void does not admit that plaintiff is an innocent 
purchaser for value by failing to allege that he had 
notice of defendant's title.“" In an action of eject¬ 
ment for two tracts of land where both parties 
claim from a common source, a claim of title by 
defendant to one tract is not an admission of title 
to the other in the grantor of plaintiflf.^^ 

(2) Plaintiff’s Lease, Entr>, and Ouster 

Lease, entry, and ouster are admitted by a plea of 
not guilty, and ouster may be admitted by ether plead¬ 
ings. 

It has been said that the plea of not guilty is 
equivalent in its effect to the consent rule,-*^ and 
admits lease, entry, and ousterJ^ Ouster may also 
be admitted by other pleadings,^! as where the 


answer puts in issue plaintiff’s title and right of 
possession, but does not deny that defendant is in 

possession,32 qj- 5y denial of title of a cotenant.33 

A denial by defendant that he is, or ever was, in 
possession is in effect a denial of an ouster.3^ 

(3) Defendant’s Possession or Claim of Ti¬ 
tle 

As a general rule, under the statutes, a plea of not 
guilty or a general denial admits defendant’s possession; 
and to raise the issue of possession by defendant a special 
plea IS required. 

A plea of the general issue does not, except as 
the rule may have been changed by particular stat¬ 
utes, admit possession in defendant,35 but under 
statutory modifications of common-law rules in 
many jiiriKdictions a plea of not guilty admits de¬ 
fendant’s possession,36 although by some of such 
statutes defendant is permitted to accompany his 
plea of not guilty with a statement of record lim¬ 
iting the extent of his possession,3^ or to file a 
plea limiting his defense to a portion of the prem¬ 
ises sued for 3* Where the effect of the general 
issue is to admit defendant’s possession or claim 
of title or interest in the premises, such facts must 
be put in issue by a special denial or plca;3J^ but 
the plea of not guilty admits only defendant’s pos¬ 
session at the time of the commencement of the ac¬ 
tion It admits nothing as to the nature, char¬ 
acter, extent, or duration of such possession.A 
plea or answer merely denying that defendant is 
in possession or that plaintiff has demanded pos¬ 
session does not put in issue defendant’s claim of 
title to, or interest in, the land described/^ Where 
one of two deftiidants jointly sued admits posses- 


32. Puerto Rleo—Quinleio v. Sosa, 
18 Puerto Rico 238 

23. Cal—Stites v. (later, 45 P 185, 
5 Cal Unrep Cas 3811 

24. Ark—Harvey v Douelasa, 83 
SW 94G. 73 Ark 221 

25. Ky—War Folk Land Co v 
Spivev, 172 SW 1042, 162 Ky 600 

26. Cal—Pryor \ Madifran, 51 Cal 
178. 

27. Mo —Funkhou’^er v Mallt^n, 62 
Mo 555 * 

28. Ga—Tyson v Anderson, 139 S 
E 410, 164 Ga 673 

29. Ala—Perolo v. Doe, 73 So 197, 
197 Ala 660 

19 CJ P 1141 note 34. 

30. Ala —Collier v Alexander, 38 So 
244. 142 Ala. 422 

19 C.J p 1141 note 35. 

31. Mich—Carpenter v Carpenter, 
77 NW 703, 119 Mich. 167. 


32. Mil h —Lamb v Lamb, 102 N W 
645, 139 Mich 166 

19 C J p 1141 note 37 

33. Cal —Phelan v Smith, 34 P 667, 
100 Cal 158 

19 CJ p 1141 note 38 

34. Cal —Youdall v Kaufman, 203 
P 448, 65 Cal App 363 

35. Vt—Stevens v. Griffith, 3 Vt 
448, 456 

19 CJ p 1141 note 39. 

36. Ala.—Seaboard Air Line Ry. v. 
Ranks, 92 So 117, 207 Ala 194 

Fla—Coult v McIntosh Inv C'o . 182 
So 5&4, 133 Fla. 141—Wismer v. 
Alyea. 138 So 763, 103 Fla. 1102— 
Good no V. South Florida Pa^ms 
Co, 116 So 23, 95 Fla 90—Phillips 
V Lowenstein, 107 So 350, 91 Fla. 
89—Ewinfr v. Creary, 88 So 260, 
81 Fla 420. 

N J —O'Brien v. Bilow, 3 A 2d 641, 
121 N J.Law 676—C^uinlan v Bor¬ 
ough of Fair Haven, 121 A. 870. 
102 N J Law 443—Rogers v. War- 
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ringlon, 101 A 183, 90 N J Law 65-1 
—Borough of Belniar v Barnett, 72 
A 77, 77 N J Law 579 

Wyo — DelfeFdc r v Teton Land & In- 
vefc'tmcnt Co. 26 I’2d 153, 46 Wyo 
142. denying rehtaring 24 P.2d 702, 
46 Wyo 142 

19 C J p 1141 note 10. 

37. Ala —Callan v. McDaniel, 72 Ala 
96. 

19 CJ p 1141 note 41. 

38- N J —Camden County v. Sharp¬ 
less. 85 A 222. 83 N J Law 443 

39. Fla.—Coult V. McIntosh Inv Co . 
182 So 594, 133 Fla. 141—Goodno 
v South Flornla Farms Co., 116 So. 

23, 95 Fla 90 

19 C J. p 1142 note 44. 

40. Fla—Dallam v. Sanchez, 47 So. 
871, 56 Fla 779 

41- Fla—Dallam v. Sanchez, supra. 

42. Ill.—Glos V. Spitzer, 80 N.E. 743, 
22 $ 111 82. 

19 C.J. p 1142 note 47. 
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su)ii, plaintiff is not barred from recovery by the 
fact that the other codefendant is not in posses¬ 
sion.^*^ Where defendant sets up title through a 
subsequent deed executed by plaintiff to defendant's 
grantor, a petition alleging title and ownership in 
plaintiff and a reply denying generally the execu¬ 
tion of the subsequent deed raises an issue as to 
whether the deed was obtained under circumstances 
amounting to forgery in the second degree.^"* 

Denials tinder the codes. In some jurisdictions 
a general denial is sufficient to place in issue de¬ 
fendant’s possession.In others, a general denial 
admits possession by defendant at the time of the 
commencement of the action,6 and an averment 
of possession by defendant is not put in issue by 
an answer which does not deny possession.A 
denial of possession by defendant must relate to 
the time of the commencement of the action A 
denial of entry and ouster also necessarily denies a 
withholding of posse.ssion An answer which 
denies plaintiff’s title and avers title in another, and 
that defendant’s title has been divested by a judi¬ 
cial sale, and that the purchaser at such sale has 
been put in possession, is a denial of possession.***® 
\u answer denying that iilaintiff at the date laid 
in the declaration, or any other time, was possessed 
of, or entitled to, possession of the iircmiscs, is a 
sufficient denial of plaintiff’s possession or right 
of possession.*'*^ A denial in the answer that de¬ 
fendant IS wrongfully and unlawfully in the pos¬ 
session of land consisting of a virgin forest is not 
evidence that he is exercising such control over the 
land as will subject him to a possessory action.^2 
Defendant docs not admit possession by an allega¬ 
tion in his answer showing an inoidental posses¬ 
sion as the husband of the true owner with whom 
he lived 

Consent ride. The consent rule confessing lease. 


entry, and ouster does not relieve plaintiff of the 
necessity of proving that defendant is in posses¬ 
sion of the premises which he seeks to recover.®^ 
Where a defendant is substituted by consent he 
must admit that he was in actual possession ;5*'» 
but where there is no surprise and the parties go 
to trial on the question of title, there being no dif¬ 
ficulty as to the identity of the land, and both plain¬ 
tiff and defendant set up a claim for the whole of 
it, defendant cannot, after verdict against him, say 
that he was not in possession at the lime action 
was begun.Where the consent rule has been al¬ 
tered from its original form so as to include a con¬ 
fession of possession as well as of lease, entry, and 
ouster. It constitutes an admission of possession.^^ 

Adverse possession. The plaintiff so far as a 
plea of adverse iiosscssion is concerned admits de¬ 
fendant’s possession at the time suit is begun by 
suing in ejectment.^® A plea of adverse possession 
admits possession in defendant.*'*® A plea or an¬ 
swer merely denying that defendant is in posses¬ 
sion, or that plaintiff has demanded possession, 
does not raise the question of adverse possession.®® 

Land tn possession of tenant. A landlord w.ho 
IS admitted to defend in an action against his ten¬ 
ant is held to admit his or his tenant’s possession.®^ 

(4) Description of 1’remises 

A plea of not guilty admits that the land described 
IS that covered by the title alleged In the declaration. 

A plea of not guilty admits that the land de¬ 
scribed IS that covered by the title alleged in the 
declaration.®^ Neither is any issue as to the loca¬ 
tion of the boundary of a town raised, v/here the 
complaint describes the land as bounded by such 
town and the answer simply disclaims title.®^ 

(5) Common Source 

Allegations that plaintiff and defendant claim from 


43- Ala—Dennis v. Price, 41 So 
840. 148 Ala. 243 

44. Okl.—Turner v Nicholson, 241 
P 750, 115 Okl 56 

45- Mo—Carter v Carter, 141 SW 
87.1, 237 Mo 624 

19 C J p 1142 note 49 

40- Okl.—Gentry v McOurry, 273 P. 
222, 134 Okl. 182 

19 CJ p 1142 note 60 

47. Minn —Yorks v. Moobers. 87 N 
W. 1115, 81 Minn. 602 

19 C.J p 1142 note 61 

48. Cal —Schenk v Evoy, 24 Cal 
104 

19 C.J. p 1142 note 62 

49. Cal —Hawkins v. Reichert, 28 
Cal. 634. 


50. Cal—('arson \ Dunclas. 5S N 
W 141, 39 Nel> 503 

51. Cal—Weeks v Link, 70 P 548, 
137 Cal 602 

52. NC—Duncan v Hall 23 SE 
362, 117 N C. 443 

53. NY—Huher v Bletzer, 1*) N.Y. 
S 506 

19 CJ p 1142 note 57 

64. N C —IIipp V Forcpter, 62 N.C. 
599 

19 C.J p 1142 note 58 

65. NC—Wise v. Wheeler. 28 N C. 
196 

19 C.J p 1142 note 59 

56. NC.—Atwell v. McLure, 49 N.C. 
371. 


57. Tnd—Rawley v Doe. 0 Bla< kf 
14,'. 

19 (' J p 1142 note 61 

58. Ala —(_^rowder v Doe, ex dem 
Tennessee Coal, Iron & Ry Co , 50 
So 230. 162 Ala 151, 136 Am S R 
17 

59. Ala—Crosby v. Pndg^en, 76 Ala. 
385 

Mo—Tatum v. St. Douis. 28 S W. 
1002, 125 Mo. 647. * 

60. N Y —Ford v Sampson, 30 Rarh 
183 

61. NC—King V. Brittain, 82 NC. 
116 

19 C J p 1143 note 65. 

62. Md—Tongue v. Nutwell, 17 Md. 
212. 79 Am T>. 649 

83. Ind—Hill v. Forkner, 76 Ind. 
116. 
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a common source may be expressly admitted, or may 
be admitted by defendant’s failure to deny. 

The defendant by failing to deny an allegation 
that he claims from a common source with plaintiff 
must be held to have admitted it.®^ Where the 
answer contains a distinct admission that defendant 
claims his title and right of possession through a 
common grantor, plaintiff may rely on such admis- 
sion®^* and plaintiff docs not waive his right b3’ 
introducing evidence bv which he attempts to prove 
title in the common source A denial in the an¬ 
swer that defendant “derived” title from a com¬ 
mon source will, in the absence of a motion for a 
more specific statement, be treated as a denial of 
an allegation that he claimed title through a com¬ 
mon source If defendant claims possession un¬ 
der contract wutb plaintiff for purchase of the 
property, evidence of title on jilaintiff’s part be¬ 
comes immaterial Where defendant recognizes 
the title to have been originall}’^ in plaintiff but 
claims the land only by virtue of a parol gift fol¬ 
lowed by adverse possession, the only issue is 
whether the right of defendant has become perfect 
against the otherwise confessed legal title of plain¬ 
tiff 

(6) Plaintiff’s Capacity to Sue 

A plea of not guilty admits plaintiff’s capacity to 

sue 

A plea of not guilty admits the right of plaintiff 
to sue in a representative capacity, as administra¬ 
tor, and obviates the necessity of proof on that 
point.''® After issue is joined in an action by 
school commissioners the iitle only is in issue, and 


It is not necessary for them to prove the regularity 
of the proceeding whereby they were appointed 
and qualified.*^^ Where defendant puts in merely a 
general denial he cannot question plaintiff’s right 
to sue where title to the lands involved is in plain¬ 
tiff’s name individually.'^- 

(7) Damages, Improvements, and Mesne 
Profits 

The amount of damages is not admitted by a failure 
to deny them. 

The amount of damages is not confessed by a 
failure to deny them.'^*'^ An allegation of the value 
of the rents and profits constituting the measure 
of damages is not denied by a denial that the with¬ 
holding of possession by defendant had caused 
plaintiff damage in such sum for any length of 
time or for any other sum A claim for better¬ 
ments is not permissible under the general issue. 

§ 78. - Matters Which Must Be Proved 

a In general 

b Identity or description of property 
c Possession by defendant 

a. In General 

All matters essential to the maintenance of the ac¬ 
tion, and properly put in issue, must be proved Thus 
the plaintiff must prove title and right to possession 
where these are in issue 

All matters essential to the maintenance of the 
action and properly controverted by the plea or 
answer must be proved.'^® Thus plaintiff must 
prove title and right to possession,and this 


G4. Ark—Staflord v. Watson, 41 
Ark 17 

65. Ur S—McDonald v Hannah 

Wash. F 1)77. 8 CCA 4 26 

60. U.S — McDonald v Hannah, su¬ 
pra 

SnllLciency of plaintiff’s proof 

Pa—Mellott V Mollott. 18 Pa Dist & 
Co 97 

67. Ark—Nicklacc v Dickerson, 46 
SW. 94.'J, 65 Ark 422 

68 . Kan—Baldridj^c v Centffraf, 108 
P. 83, 82 Kan 24 0 

68l Miss — Davis v Dav is. 10 So 
70, 68 Miss 478 

70- Ala—Clarke v Clarke, 51 Ala 
498, following Worsham v Hoar, 4 
Port 441. 

71. Tcnn —Bowers v Tally’s Cove 
School Com'rs. 7 Yerg, 117 

72. Mo. — Curry v Crull, 116 S W 2d 
125, 342 Mo 553. 

73 . Ind.—McAdams v. Lotton, 20 N 
E 523, 118 Ind 1. 

74. Cal —Gervaise v. Brookins, 103 
P. 332, 166 Cal. 110. 


75. Fla—McRae v. Preston. 44 So 

916, 54 Fl.i 190 

7G. Ala.—^Kirkland v Trott. 66 Ala 

417 

FoBseBslon after Judgment 

Where plaintiff in ejectment re¬ 
lies on prior possession of piodetes- 
sor. from whom he acquired title 
by judicial sale, plaintiff must piovc 
such possession since rendition of 
deciee—Altman v Simon, 147 So 
222, 109 Fla 196 
Demand 

(1) A .statute providing that it 
shall not be net essary for plaintiff to 
prove a demand for possession, un¬ 
less defendant denies that such de¬ 
mand was made by special plea, veri¬ 
fied by affidavit, does not require a 
demand for possession to be proved 
In every ejectment suit, even where 
the special plea is filed, as where the 
entry was wrongful in its inception, 
or becomes so afterwards —Slegle v 
Criss, t36 NE 706. 304 Ill. 338 

(2) Such statute merely requires 
plaintiff to make proof, which oth¬ 
erwise he could dispense with, that 
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demand was made if demand was 
necessar\ —Die kman v Madison 
County Light & Power Co , 136 N K. 
790. 304 Ill 470 

(3) W’hether demand for posses¬ 
sion before action was necessary 
cannot usually be determined from 
declaration in ordinary form in eject¬ 
ment and plea of no demand —Dick- 
man v Madison County Light & 
Power Co , supra 

77. NC—Carson v Jenkins, 174 S. 

E 271. 206 NC 475 
Okl—Boepple v Estill, 50 P 2d 182, 

174 Okl 106—Gentry v McCurry, 

273 r 222. 134 Okl 182 

Where defendant cdalms ownership 

Claim of defendant in ejectment 
suit to ownership of property is suf¬ 
ficient allegation of right of posses¬ 
sion so that plaintiff must prove 
title—Horn v. Hurwitz, 241 P 727, 
78 Colo. 343. 

Where plaintiff stakes his case on 
title, it has been said that mere pos¬ 
session by him even if by descent 
cast, will not dispense with the ne- 
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requirement is not waived by an answer alleging 
an agreement between plaintiff and defendant as 
to the boundaries of the land in dispute but 
plaintiff need not prove his title where the answer 
admits title in plaintiff.In an action by a ven¬ 
dor against a purchaser, it is for defendant to plead 
and prove any other source of title than that de¬ 
rived from plaintiff.s^^ Where plaintiff alleges dif¬ 
ferent sources of title he need prove only one 
good and paramount title 81 Matters properly al¬ 
leged in the declaration or complaint, and not prop¬ 
erly denied or put in issue by the plea or answer, 
are admitted and need not be proved.82 

b. Identity or Description of Property 

It must be proved that the lands claimed are those 
described in the complaint unless no issue is raised. 

The proof should show that the lands are those 
described in the complaint,83 and that the land in 
contest is covered by the deeds relied on.84 So, 
where plaintiff claims under a lease, the land men¬ 
tioned in the complaint should be identified with 
that described in the lease ,8^> but if the descrip¬ 
tion in the deed is admitted bv the answer proof 
is unnecessary to aid such description. 86 If ]and 
IS described as part of a larger tract the proof 
should show the distinct location of the tract re¬ 
ferred to,87 and what part plaintiff claims,88 al¬ 
though it has been held sufficient if the part is so 
described that the sheriff, on obtaining informa¬ 
tion from plaintiff, is thereby enabled to execute 
the writ 89 


c. Possession by Defendant 

Where defendant's possession of the property is In 
issue It must be proved. 

Where defendant’s possession to the lands in 
controversy is properly in issue, it must be shown 
that defendant dispossessed plaintiff or was in ac¬ 
tual possession,9‘> and the possession of the prem¬ 
ises at the time the action was begun is a material 
issue.^i Plaintiff is not relieved of the necessity of 
proving possession by a defendant who was not 
served by an appearance and plea by his counsel 92 
Where by statute plaintiff need not prove demand 
of possession unless defendant denies that demand 
of possession was made by special plea verified by 
affidavit, a failure so to iilead will be regarded as 
a waiver of proof of demand Proof of posses¬ 
sion by defendant is not necessary where by stat¬ 
ute the return of the officer serving the process is 
sufficient proof of such possession ,94 nor where 
defendant by cross complaint alleges ownership, 
possession, and right to possession and seeks to 
quiet title against plaintiff 95 A special plea de¬ 
nying possession in defendant requires plaintiff to 
prove only that defendant was in possession at the 
time the suit was brought.96 Where defendant 
claims possession under a contract of purchase he 
must establish the existence of the contract,97 and 
performance on his part of the stipulated condi¬ 
tions, or a waiver or sufficient excuse for nonper- 

formancc.98 


ces.sity of proof of title.—Geiger v 
Kalgler. 15 SC 262 

In l^onisiana 

(1) The only questions at issue In 
a posses.sory suit are possession as 
owners for more than year, disturb¬ 
ance, and suit within proper time — 
Haas V. Currie^ 126 So 547. 169 La 
1041. 

(2) Plaintiff in possessory action 
must allege and prove that at in¬ 
stant of disturban< e he was in actual 
possession of land, and that he had 
had possession for more than one 
year—Sbarbo v. Stacey, 133 So 793, 
16 L<a.App 248 

(3) Where plaintiff did not allege 
and prove title In himself anterior 
in date to poasession by occupant, 
possession by occupant was not at 
stake and could not be disturbed — 
Petty v. McCorkle, App., 166 So 907. 

78. Ky —Branstetter v. McGuire, 
240 S.W. 354. 194 Ky. 720 

79. Ky—Collins v Zella Mining Co., 
250 SW. 96, 198 Ky. 770. 

an. Iowa.—O’Connor v. Hassett, 222 
N.W. 530, 207 Iowa 155. 


81. Mo—St Louis Public Schools v 
Risley. 28 Mo 415, 75 Am.D 131. 

19 C.J p 1180 note 54% 

82. Colo—Rhoades v. Higbee, 39 P. 
1099, 21 Colo 88 

19 C J. p 1136 note 58, p 1148 note 

83. 

83. Ariz—Stoffelo v. Molina, 71 P. 
912. 8 Ariz 211 

19 C J. p 1108 note 84, p 1149 note 

84. 

84. Ala—Busbee v. Thomas, 57 So 
587, 175 Ala. 423 

19 C.J p 1149 note 85. 

85. Ind.—Guy v Barnes, 24 Ind 
345 

86 . N C.—Robinson v Ingram, 35 
SB 612. 126 NC. 327. 

87. Ala.—Morris v. Giddens, 14 So 
406. 101 Ala 571. 

19 C J p 1149 note 88 
8^ Ky —Taylor v. Taylor, 8 A K 
Marsh. 18. 

19 C.J p 1149 note 89. 

89. Va.—Howdashell v Krennlng. 48 
SB. 491. 103 Va. 30. 

90. Okl.—Boepple v. Estill, 60 P 2d 
182, 174 Okl. 106—Gentry v Mc- 
Curry, 273 P. 222, 134 Okl. 182. 
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Or—Dayton v Penno, 195 P 154, 99 
Or. 137 

Pa—Sautter v Howland. 131 A 733, 
285 Pa 212. 

19 C J p 114‘) note 92 

91. Cal —Pope v. Dalton, 31 Cal 
218. 

N y —Kraus v Birnhaum. 116 NTS. 
916, 132 App Div 567, reversed on 
other grounds 93 N E 474, 200 N Y. 
130 

92. Pa—McTntire v. Wing, 4 A 
197. 113 Pa 67. 

19 C J p 1149 note 94 

93. Ill —Timmons v Kidwell. 27 N 
E 756, 138 Ill 13 

19 C J p 1149 note 95 

94. Ill—Harding v. Strong. 42 Ill. 
148, 89 Am D 415 

95. Colo—McCracken v. Citizens’ 
Nat Bank of Akron, 249 P 652, 80 
Colo. 164 

96. Ill —^Whitham v. Ellsworth, 102 
N.E. 223, 259 Ill. 243 

97. Ill.—Daniels v. Smith, 96 N E 
902, 252 Ill 222 

19 C J. p 1085 note 84. 

98. N T —Lawrence v. Ball, 14 N. 
Y. 477. 

19 C.J. p 1086 note 85. 
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§ 79. - Evidence Admissible under Plead¬ 

ings 

a. In general 

b. Title or right to possession 
c Possession 

d Identity or description of property 
e Improvements 
f Former judgment 
g Equitable defenses 

a. In General 

Any competent, relevant, and material evidence is 
admissible on issues raised by the pleadings, but evi¬ 
dence as to matters not in issue, or which is contra¬ 
dictory to the allegations of the pleadings of the party 
seeking to introduce it, is not admissible. 

Evidence will not be received upon matters con¬ 
cerning hich no issue is raised by the ])lcadings 
It is obvious that a party cannot introduce evidence 
which IS in contradiction of the allegations of his 
pleadings.! Where issue is joined on an immateri¬ 
al plea, evidence relevant to the issue must be re¬ 
ceived and the issue must be submitted to the ju¬ 
ry." 

General issue or dental. In the absence of a stat¬ 
utory provision to the contrary, defendant may in¬ 
troduce in proof all matters of legal defense under 
a plea of the general issue,^ or general denial,or 
under a statutory plea which amounts to the gen¬ 
eral issue,5 although the defense is one which in 
other actions must be specially pleaded.® By stat¬ 
ute in some jurisdictions all legal or equitable de¬ 


fenses maj' be given in evidence under a general 
denial without being pleaded specially,*^ or, as the 
rifle is otherwise stated, he may prove by any le¬ 
gal evidence which he may have any fact which 
will defeat plaintiffs action.® Even in a jurisdic¬ 
tion where an equitable defense cannot be admit¬ 
ted under a general denial, defendant may, under 
such denial, prove any fact which goes to show 
that plaintiff never had a cause of action or that 
his claim is void.® 

Advaneements. In an action of ejectment by 
pretermitted heirs a defendant cannot show under 
a general denial that advancements have been made 
to them 

b. Title or Right to Possession 

(1) Generali}’ 

(2) Title in defendant 

(3) Title in third person 

(4) Invalidit} of deed 

(5) Limitations and adverse possession 

(6) Effect of bill of particulars 

(1) Generally 

Plaintiff is entitled to introduce competent evidence 
to prove title in himself, but the evidence must conform 
to the allegations. Defendant may introduce any com¬ 
petent evidence in derogation of plaintiff’s title where the 
same has been properly placed in issue. 

Where the complaint docs not set up any partic¬ 
ular evidence of title in plaintiff or state that plain¬ 
tiff claims under an> special title he may prove ti¬ 
tle in himself in any way he can allowed by law,!! 


99. Ark—Dors<‘y Land & Lumbfr 
Co V Silvia. 221 SW 96;!, 145 Ark 
.536 

Ga—Wilkes v. Folsom, 106 SK 98, 
151 G.i 16.5. 

Ind T —Turner v Gonzales, 64 S W 
565, 3 IndT. 640 

Pa—Lutes v Randall, 110 A. 168, 267 
Pa 285 

19 C J. p 1143 note 79 
Admissibility of evidence generally 
see infra §§ 81-09 

xaentlfication 

In ejectment, plaintiffs not raising 
question of identification of posi¬ 
tion of lot involved in pleading could 
not raise question on trial —Gibson 
V Hoffman, 164 A 783. 310 Pa 

51. 

1 . NY —Hutchins v. Hutchins, 98 
N Y 56 

19 CJ p 1143 note 80. 

2. Ala—McKinnon v. Lessley, 8 So 

9, 89 Ala 625 

3. Ala—Metropolitan Life Ins Co 
V. Estes. 155 So 79, 228 Ala 582 

Fla.—Smith v Caravasios, 118 So 

10 . 96 Fla 2J9—Osceola Fertilizer 
Co V Beville, 98 So. 354, 86 Fla 
479 

19 C.J. p 1143 note 82. 


4. Kan —Wiggins v. Powell, 152 P 
765, 96 Kan 478 

19 CJ p 1143 note S3. 

5. N J —Stewart v Camden & A R 
Co, 33 .V J I^aw 115. 

6. Ala—TJynum v. Gold, 17 So 667, 
106 Ala 427. 

19 C J p 1141 note 85 

7. Ind —Tracy v Kelley, 52 Ind 535 
—Sowle \ lloldndge, 17 Ind 2 {6 

Mo—Hickman v Link, 10 S 600, 
97 Mo 182 

N*b—Franklin v Kellev, 2 Ntb 79 
Okl —Boepple v. Estill, 50 P 2d 182, 
174 Okl 100—Roetzel v Rust h, 45 
P2d 518, 172 Okl 465—Stanheld v 
I Jncoln, 1 I’ 2d 387, 150 Okl. 289— 
Woodard \ Speck, 245 P 630, 117 
Okl 27—Lindeberg v. Messman. 
218 1* 844, 95 Okl. 64. 

19 CJ p 1144 note 86. 

Tribal customs 

In ejectment by one claiming to be 
wife of Indian at his death, under 
general denial, evidence showing In¬ 
dian tribal customs as to separa¬ 
tion of husband and wife is admis¬ 
sible —Unussec v. McKinney, 270 P. 
1096, 133 Okl 40. 
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8. Neb—Martin v. Harvey, 130 N 
\V 1039, 89 Neb 17.1 

9. Mo —Patton v. Fox. 69 S W. 287 
169 Mo. 97. 

10. Mti—MtOaeken v McCracken, 
67 Mo 590 

11. Kan —Custer v. Roysc, 204 P. 
995, 110 Kan. 397 

Ky—Alt xander v Duncan, 57 S W' 
2d 58. 247 Ky 422 

NM—Herington v He*rrera, 102 P. 

2d 896, 44 N M 374 
19 CJ p 1144 note 90. 

Admissibility of evidence as to title 
or right to possession generally see 
infra § 92. 

Adverse possessiou 

Evidence of pl.aintiff's adverse pos¬ 
session of disputed strip held admis¬ 
sible, notwithstanding defendant’s 
suggestion that suit aro.se over dis¬ 
puted boundary—Steele v. Allen, 107 
So 812, 214 Ala. 285 
Surveys 

A plaintiff cannot avail himself of 
a survey not set up in his bill or re¬ 
lied on as confirming his title —An¬ 
derson v Gore, 2 Lltt., Ky., 27. 
Equitable proceedings 

Where, in ejectment, equitable pro- 
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and plaintiff may prove title to a common source 
without a pleading to that effect ^2 under an 

allegation that he was seized in fee, it has been held 
that plaintiff may establish any interest which gave 
him the right of possession,!^ but, where the stat¬ 
ute requires plaintiff in case he claims an undivid¬ 
ed share or interest in the premises to state the 
same particularly in the declaration, a deed is not 
admissible which conveys a less interest than that 
claimed in the declaration.^^ Jf plaintiff relies on 
prior possession, evidence is admissible of a judg¬ 
ment recovered by him against a third party before 
entry by defendant, and acts of the officer there¬ 
under putting him in possession 

Iitndcncc in derogation of plaintiff's title Where 
plaintiff pleads title generally defendant may intro¬ 
duce any evidence which wnll go to defeat the title 
disclosed hy plaintiff’s evidence under the general 
issue!6 or a general denial,!^ or a special statutory 
plea equivalent to the general issue !^ So, under 
some statutes, any evidence of hgal or equitable ti¬ 
tle IS admissible under a general denial.!Title in 
plaintiff is the ultimate fact in issue, matters tend¬ 
ing to show the existence or nonexistence of such 
title in plaintiff arc evidentiary facts and not new 
matter which must be pkadcd-‘* Thus without 
ha\ing pleaded it specially, defendant may show a 
homestead right,or fraud in obtaining title-- or 
that he is rightfully in possession as a tenant,-^ 
or an abandonment by plaintiff before defendant’s 
entry.-4 So under a general denial anj fact show¬ 
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ing that plaintiff had no right of entry when the 
action was commenced is admissible."^ However, 
under some statutes defendant cannejt give in evi¬ 
dence any estate in himself or another in the prop¬ 
erty in controversy unless the same is pleaded in 
his answer 26 

Althfjugh defendant is required specifically to 
plead his title, an allegation of title in fee simple 
will admit a tax titk after it has culminated in the 
deed ,27 and it has been held that a tax deed on 
which defendant relies is admissible without plead- 
ing the t»roccedings leading up to its issuance.2^ 
Where the plea of general issue is limited by stat¬ 
ute to cases where defendant relies on a denial of 
the cause of action as set forth by plaintiff, evi¬ 
dence of the satisfaction of a mortgage under which 
plaintiff claims is not admissible thereunder.29 Ev¬ 
idence of title to other lands than those described 
in the declaration is not admissible, such lands onl^ 
being considered in issue. 20 

Joint title of plaintiffs. Evidence may be intro¬ 
duced under the general issue to disjirove the joint 
title and right of possession of several plaintiffs 
suing jointly 21 

Partial defense. Under the general issue defend¬ 
ant cannot raise the question of the right of posses¬ 
sion of iilaintiff as against defendant to any partic¬ 
ular portion of the land sought to be recovered, 
since the jika of not guilty puts in issue the right to 
the possession of the whole of the premises declared 


Cf<*dinps which established plain¬ 
tiff’s title to note and seciiril\ deed 
were admis.sible a.s muniment of 
title, and to petition therein will of 
plaintiffs testator w:as attached a.s 
exhibit, whole* proceedins:, including? 
will, was properly admitted—Steele 
V (5raves 127 S K 465, 160 tSa 120 

12. Kv—Alexander v Duncan, 57 S 
W 2d 58, 24 7 Ky 422 

13. Ky —Snodgrass \ Hendenson, 
278 S W KU), 212 Ky 81 

19 CJ p 1144 note 91 

14. Ill—Hardin v Kirk, 49 111 153, 
95 Am D 581 

15. Cal —Moon v Hollins, 36 Cal 
333, 95 Am D 181 

16. Ala—McCormick v McCormick, 

130 So 226 221 Ala. 606— Abates 

V Timbes, 108 So 534, 214 Ala 

Ill —Zwic k V Catavenis. 162 N E 869, 
331 Ill 240—Sprenzel v Windmuel- 
ler, 121 NE 805, 286 Ill. 411 
19 CJ. p 1144 note 96. 

Bona fide purcliaser 

Evidence lending to show defend¬ 
ant’s good faith in purchasing prop¬ 
erty while suit was pending against 

28C.J.S.—60 


Kiantor is admissible under general 
i.ssue—Sulzbacher v Campbell, 121 
So 706. 219 Ala 191 
Xn Colorado, while at common law^ 
any c'vidence tending to refute pl.iin- 
titt's right of possession w’as com¬ 
petent under genual issue, such rule 
does not obtain under the code — 
Roller \ Smith, 231 1’ 656, 76 Colo 
371 

17. Ohio—Engle \ Really, 180 NE 
269, 41 Oh.o App 477 

19 C J p 1144 note 97. 

18. N .1 —Stewart v Camden & R 
R Co , 33 N J Daw 115 

19. Kan —Adam v Johnson, 65 P 
662, 6.t Kan. 886 

Okl—Rowso \ Jameson 149 P. 880, 
46 Okl 780 

20. IT S —Northern Pac. R. Co. v. 
McCormick, C C Mont, 55 F 601 

19 C J p 1145 note 1. 

Ownership is ultimate fact in¬ 
volved in action of ejectment undei 
California law—Bogan v H> nes, C 
C A Cal , 65 F 2d 524, cerlioraii de¬ 
nied 54 set 126, 290 US. 690, 78 
LEd. 594. 


21 . Minn—Kipp v Bullard, 14 NW 
161. .10 Minn 84 
19 C J p 1145 note 2 
322. Ill —J'helps V Nasworthy, 80 N. 

E 756, 226 Til 254 
19 CJ p 1145 note 3 

23. Mo —Cunningham v Roush. 57 
S\V 769, 157 Mo 336 

24. Cal —Willson v Cleaveland, 30 
Cal 192 

325. (\il—Sparrow v Rhoades. 18 P. 

215, 76 Cal 208, 9 Am S R 197 
19 C J p 1145 note 6 

2C. Or -- Ort gon R & Nav Co. v 
lliitzbirg. i7 P 1019, 36 Or 216 
1 9 C J p 1145 note 7 
27. Or—Smith v Algona Dumber 
Co. 136 P 7, 143 P 921. 73 Or 
1 

23. Colo—Tieasur> Tunn< I Min & 
Reduction Co v flregorj. 88 P. 
445. 38 Colo 212 

29. Ala—Slaughter v. Doe, 67 Ala. 
494. 

30. Mo — Ramsev v Henderson, 4 S. 
W 408, 91 Mo 560 

31. Vt —Cheney v. Cheney, 26 Vt. 
606. 
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for.32 If a disclaimer is entered by defendant as 
to a part of the land, that part is not within the is¬ 
sue and evidence of title thereto is irrelevant.^^ A 
defendant setting up title to only a portion of the 
demanded premises must specify the part claimed 
in order to admit proof of it 

(2) Title in Defendant 

Under a general denial or the general issue defend¬ 
ant may show title in himself; and he may introduce 
evidence in support of a plea puis darrein continuance 
where this has been made. 

Unless the statutes otherwise provide, under a 
general denial or the general issue a defendant may 
introduce evidence showing title out of plaintiff and 
in himself,and under such plea may show any ti¬ 
tle acquired by him before trial without the neces¬ 
sity of a plea puis darrein continuance but it 
has been held that he cannot show that he pur¬ 
chased an outstanding title during the pendency of 
the action under such plea^T and that to render evi¬ 
dence admissible of a title so acquired by defendant 
It should be set up by a plea of puis darrein con¬ 
tinuance,38 although an exception to this rule has 
been held to exist in the case of a tax deed in the 
hands of the original purchaser.33 Where defend¬ 
ant claims the premises by two titles, cither of 
which IS available, he may introduce evidence of 
both.40 However, under the statutes in some ju¬ 
risdictions defendant is not allowed to give in evi¬ 
dence any estate in himself in the property unless 
the same is pleaded in hiS answer.^i 

(3) Title in Third Person 

Evidence of title in a third person may be given un¬ 
der the general issue, but there is some authority to the 
contrary. 

It IS generally held that under the general issue 


defendant may show an outstanding title in a third 
person, ^3 although defendant does not connect him¬ 
self therewith ;^3 there are some cases which 
hold that where defendant claims no title in him¬ 
self he cannot under the general issue show title 
in a third person However, defendant by stat¬ 
ute may be forbidden to give in evidence any estate 
in another in the property unless the same be plead- 
ed.45 It has been held that evidence of a convey¬ 
ance to a third person after the commencement of 
the action is not admissible unless such defense is 
set up by the original or supplemental answer,^® 
or by plea puis darrein continuance,^'^ but in an¬ 
other jurisdiction it has been held that in a com¬ 
mon-law action of ejectment it may be shown under 
the general issue that title passed from the lessor 
of plaintiff after the action was begun ^8 

(4) Invalidity of Deed 

Where the pleadings and the issues warrant It, evl- 
dence is admissible to show the invalidity of a deed of¬ 
fered in evidence as a link m a chain of title. 

The invalidity of a deed offered in evidence as 
a link in a chain of title may be shown, although 
not specially plcaded,^^ and plaintiff may show the 
invalidity of a deed specially set up by defendant 
although no formal reply was made by plaintiff and 
no notice of attack was given before trial.^o Un¬ 
der a general denial defendant may show that a 
deed in plaintiff’s chain of title is a forgery,or 
was obtained by fraud or undue influence ,•'*3 he 
may attack a trustee’s deed in plaintiff’s chain of 
title upon the ground that there was no public sale 
by the trustee,^3 or attack a sheriff’s deed because 
It was based upon a sale made without an order of 
court^^ or without the sale having been duly adver- 


32. D C.—Crandall v. Lynch, 20 
App, DC, 73. 

33. N.C —Waugh v. Andrews, 24 N. 
C 75. 

34. Cal —Anderson v. Fisk, 36 Cal. 
625. 

35. Ala—Abates v. Timbes, 108 So 
534. 214 Ala 591. 

19 C.J. p 1145 note 16 
30. Ala—Johnson v Sandlin, 89 So 
81, 206 Ala 53 

37. Neb—Risher v Madsen, 142 N. 

W. 700, 94 Nob 72. 

19 C.J p 1145 note 17. 

38L Mich.—^Jennings v. Dockham, 58 
N.W 66, 99 Mich. 253. 

19 C.J. p 1145 note 18. 

30. Fla—Spratt v. Price, 18 Pla. 
289. 

19 G.J. p 1145 note 19. 

01k N.Y —Enders v. Stembergh, 2 


Abb Dec 31, 1 Keyes, 264, 33 How. 
Pr 464 

41. U S.—Thornburn v. Doscher, C.C 
Or. 32 F 810. 13 Sawy 60 

42. Tenn —Delk v. Williams, 10 
Tenn.App. 246 

19 C J p 1146 note 22. 

43. Cal.—Dyson v. Bradshaw, *23 
Cal. 528 

19 C J p 1146 note 23. 

44. Minn—^Kennedy v McQuaid. 58 
N W SB. 56 Minn 450 

19 C.J. p 1146 note 24. 

45. U.S —Thornburn v Doscher, C 
C Or., 32 F. 810, 13 Sawy. 60. 

40- Cal —Moss V. Shear, 30 Cal. 
467. 

47. Mich—Jenney v. Potts, 1 NW 
898, 41 M4ch. 52. 

48. Ala —^Etowah Min. Co. v. Doe, 
29 So. 7, 127 Ala. 663. 
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49. Cal —Harker v. Rlckershauser, 
271 r 912, 94 Cal.App 755 

NC—Keen v Parker, 8 S.E 2d 209, 
217 N C 378—Higgins v Higgins, 
193 SE 169, 212 N C. 219 
Tenn —Pope v Craft, 1 Tenn App. 
356. 

19 C J p 1146 note 29. 

50. NC—Higgins v. Higgins, 193 
S E. 159, 212 N.C 219. 

51. Neb.—Martin v. Harvey, 130 N 
W. 1039, 89 Neb. 173. 

19 C J p 1146 note 30. 

52. S.C.—Carr v. Mouzon, 76 S.E 

201 , 93 S C. 161, Ann Cas 1914C 

731 

19 C J. p 1146 note 31. 

53. Colo —Stratton v. Murray, 138 
P. 1615, 25 Colo App. 395. 

54. Mo —^Neil v. Tubb, 146 S.W. 
766, 241 Mo. 666. 

19 C.J. p 1146 note 33. 
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tised;®5 or he may attack a tax deed for fraud.®® 
A latent ambiguity in a deed under which plain¬ 
tiff claims can be shown under a plea of the gen¬ 
eral issue.®*^ 

(5) Limitations and Adverse Possession 

Where specially pleaded, or under the general issue 
or a general denial if the practice permits, the statute 
of limitations or title by adverse possession may be 
shown. 

The statute of limitations may under the statu¬ 
tory provisions of some jurisdictions be given in 
evidence under a general denial®® or the general 
issue.®® Under other statutes it must be specially 
pleaded 

According to the great weight of authority evi¬ 
dence is admissible under a general denial or the 
general issue to prove title by adverse possession,®^ 
but there are some cases holding otherwise ®“ 
Where a complaint avers ownership in fee and 
right to possession at the commencement of the ac¬ 
tion, a plaintiff may show that his grantor has been 
in adverse possession for the period required by 
statute before the commenctment of the action.®® 
If plaintiff who relies on title acquired by adverse 
possession for the prescribed period under the stat¬ 
ute of limitations alleges seizin generally in his 
complaint, without setting out the statute or the na¬ 
ture of his title, an exception to the statute need not 
be pleaded by defendant to render evidence admis¬ 
sible to show that he is within such exception.®^ 

(6) Effect of Bill of Particulars 

The bill of particulars may limit plaintiff’s proof. 


Under statutory provisions providing for a bill of 
particulars of plaintiff’s title, plaintiff is confined in 
his recovery to the title outlined in his bill.®® 

c. Possession 

Where possession by defendant is properly In issue, 
evidence to show want of possession is admissible. 

Where defendant’s possession is put in issue by 
a plea of not guilty, want of possession may be 
shown as a defense under such plea;®® but the rule 
IS otherwise where defendant’s possession must be 
put in issue by a special plea,®"^ and in such case de¬ 
fendant may not prove that he was not in posses¬ 
sion of part of the land described in the complaint 
under a plea of not guilty.®® Where the answer de¬ 
nies plaintiff’s title and admits defendant’s posses¬ 
sion defendant cannot prove that in fact he was not 
in possession of a certain part without amending 
his answer disclaiming as to such part and defend¬ 
ing as to the balance,®® but where plaintiff must 
prove defendant’s possession he can recover only 
for so much of the land as he proves to have been 
in defendant’s possession, although the defense is 
general and no disclaimer has been filed."^® A fail¬ 
ure to disclaim as to lands sued for not in posses¬ 
sion of defendant will not affect his right to retain 
possession of so much as he shows title to.’^^ A de¬ 
fendant who has disclaimed cannot show that he is 
in possession as agent of a stranger.*^® Where by 
statute the plea of not guilty in ejectment admits 
possession of defendant, testimony that defendant 
lived on the land with his family was properly re¬ 
jected.'^® Under the allegation of ouster a holding 
over by defendant may be shown.'^^ Fraud in the 


55. N J —Meyers v Conover, 46 A 
70‘). 65 NJ L.aw 187. 

19 CJ p 1146 note 34 

56. Wis —Mather v. Hutchinson, 25 
Wis 27 

57. Ky —Justice v. Justice, 124 S. 
W .351 

58. Mo —King v. Theis, 199 S W. 
183. 272 Mo 416—Dudley v Clark, 
164 SW 608, 255 Mo 570. 

19 C J. p 1146 note 37 

59. Ala—Vadeboncoeur v. Hannon, 
49 So 292, 159 Ala 617. 

19 C.J P 1146 note 38. 

OOl Colo.—Chivington v. Colorado 
Springs Co , 14 P 212, 9 Colo 597. 
19 C.J. P 1146 note 39 

61. Fla—Tilman v. Niemlra, 127 So. 
855, 99 Fla 833—Worrell v Ford. 
109 So 440, 91 Fla 439—0.«5ceola 
Fertiliser Co. v. Beville, 98 So 354, 
86 Fla. 479. 

Mo.—Courtner v. Putnam, 30 S.W.2d 
126, 325 Mo 924. 

19 C.J. P 1146 note 40. 


62. Wash—Brown v. Haley, 105 P. 
478, 56 Wash. 218 

19 CJ. p 1147 note 41 

63. Cal.—Gillespie v. Jones. 47 Cal 
259. 

SC—Smalls v La Roche, 75 SE 
1016, 93 S.C 45 

64. U.S —Palmer v Low. C C Cal , 
18 FCas.No.l0,693, 2 Sawy 248, af¬ 
firmed 98 US 1 . 25 LEd 60 

65. Miss —Smith v. Whittington, 73 
So. 785, 112 Miss 759 

19 C J p 1147 note 44 

66 . D.C—Crandall v. Lynch, 20 
App.I> C 73 

Vt.—Stevens v Griffith, 3 Vt. 448 

67. Ill —Edwardsville R. Co v 
Sawyer. 92 Ill. 377. 

Miss.—Bernard v. Elder, 90 Miss 
336 

Zf Joint ocenponoy by defendants la 
alleged and not denied by their an¬ 
swer, evidence of an occupancy in 
severalty is not admissible.—Fosgate 
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V. Herkimer Mfg & Hydraulic Co, 
12 NY 580, reversing 9 Barb 287 
and affirming 12 Barb 352 

68. Ala—Mf Queen v. Lampley, 74 
Ala 408. 

19 C J. p 1147 note 49. 

69. NC—Grajbeal v. Powers. 83 N 
C. 561 

70l N C —Cowles V. Ferguson, 90 N. 
C SOS 

19 C J p 1147 note 52. 

71. N C —Cowles v Ferguson, supra 
—llipp V Forester. 52 N.C 599— 
Atwell V Mclure, 49 N C. 371. 

72. Pa —Duncan v. Sherman, 16 A. 
565, 121 Pa 620 

19 C J. p 1147 note 54 

73. Fla—Walters v Sheffield, 78 So. 
639, 76 Fla. 506. 

74. Cal —Garrison v. Sampson, 15 
Cal. 93. 
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entry of defendant may be shown without alleging 
it in the complaint.^s 

d. Identity or Description of Property 

Under the general issue or a general denial evidence is 
admissible to show that the property sued for is not 
within the description in plaintiff's chain of title. 

Under the general issue evidence is admissible 
to show that the property sued for is not within the 
description in plaintiff’s chain of title.76 Under the 
plea of not guilty the misnaming of the township 
where the land is situated may be shown but 
where an answer admitting the possession of the 
premises demanded, described by lots and blocks, al¬ 
leges title in defendant, evidence is not admissible 
to show that the lots demanded are not coincident 
with those held by defendant by reason of a vari¬ 
ance between different plats of the town site."^* 
Where a former recovery by defendant’s landlord 
of the same lands of plaintiff is pleaded in bar and 
this IS traversed, the evidence must be confined to 
what disproves the issue, the identity of the land 

e. Improvements 

Where the issue of improvements is not raised by 
the pleadings, evidence thereof is not admissible. 

Defendant cannot under a general denial show 
that he has made improvements on the land.^® 

f. Former Judgment 

A former Judgment is admissible under a plea of 
not guilty or a general denial 

A former judgment is admissible under plea of 
not guilty*^ or a general denial The record of 
a prior suit in equity relied on as res judicata is 
not admissible under the plea of not guilty.^*^ Un¬ 
der a general denial defendant cannot attack a for¬ 
mer decree in partition between the same parties 


because of irregularities.** 

g. Eanitable Defenses 

While in some jurisdictions evidence of an equitable 
defense may be admissible under a general denial, the 
general rule is that such evidence Is admissible only 
when such defense has been specially pleaded. 

In some jurisdictions evidence of equitable de¬ 
fenses IS admissible under a general denial,*5 at 
least if the complaint fails to set out the source of 
plaintiff’s titlc,*^® and in some states it depends on 
whether the equity is strictly defensive or whether 
it IS an equity for affirmative relief which when 
obtained will furnish a defense, the equity being 
available under the general denial in the former 
case, while in the latter case it must be specially 
pleaded by way of counterclaim.*'^ In most juris¬ 
dictions, however, equitable defenses must be spe¬ 
cially pleaded and cannot be shown under a general 
denial** or the general issue,**** at least where 
plaintiff specifically pleads muniments of title.^® 
Thus It IS gencrady held that where an equitable ti¬ 
tle IS not jileadcd evidence showing such a title is 
not admissible,*! and that unless expressly pleaded 
defendant cannot show that a deed in plaintiff’s 
chain of title absolute in form w.is intended as a 
mortgage,**" or that defendant was in possession 
under a contract with plaintiff’s grantor,** nor can 
plaintiff, without other pleading, prove that a deed 
absolute in form was intended as a mortgage.*"* 
Under a denial of plaintiff’s title defendant may 
present the defense that he is entitled to a recon¬ 
veyance from plaintiff.*^ Where a defendant who 
had purchas».d the land in controversy and refused 
to pay the balance of the jiurchase price after pay¬ 
ment of a part thereof, on account of plaintiff’s 
defective title sets up such defective title by w'ay of 
plea as an ecjuitable defense, evidence is admissi- 


75- Cal—1-iepiiy v, Williams, 26 Cal. 
309 

76. Ala—Seaboard Air I^lne Ry Co 

V. MtFry, 128 So 239, 221 Ala. 
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Admissibility of evidence as to iden¬ 
tity of properly penerally si.e in¬ 
fra § 91 

77. Pa—Stinimol v. Miller, 8 Pa Co. 
128 

78. Mont—Ming: v. P'oote, 23 I' 515, 
9 Mont 201 

79. Vt—Parks v Moore, 13 Vt 183, 
37 AmD. 589. 

80. Mo—MeCracken v. McCracken, 
67 Mo 690. 

81- Ala—Smith v. Roney, 62 So. 753, 
182 Ala. 540 
19 CJ p 1147 note 62 
82. Cal —Marshall v. Shaf ter, 32 
Cal. 176. 


83- Pa—Klick v. Cernert, 69 A 
1034, 220 Pa 503 

84. Mo—Partley v. Hartley, 72 S W 
521, 172 Mo 208 

85. , Okl—nnus.*-ee v. McKinney, 270 
J»‘ 1096, 133 Okl 40 

19 (\J p 1148 nole 70 

86 . Wa.sh —ParkcT v Dac res, 24 P 
192, 1 Wash 190. 

87. Minn—Hartford TravelepM' Ins 

Co V Walker, 80 N W. 618, 77 

Minn 438 

19 CJ. p 1148 note 72 

88 . Cal —W'ade v. Howe, 38 P 2d 
439, 441, 2 Cal.App.2d 435, quotinR* 

Corpnji Juris. 

Colo.—Watts V Bock, 249 P. 1095, 80 
Colo 223. 

19 C J. p 1148 note 68. 

89. NC—^Holden v. Houck, 96 S.E. 
1026, 176 N.C. 236. 
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R T —Siravo v. W'hllman, 161 A. 893, 
51 R T 102 

19 C J p 11 18 note 69 

90. KM—Herlni'ton v. Herrera, 102 
P2d 896. 44 NM. 374. 

Dl. KD -McCIory v Riek.s, 88 NW 
1042, 11 ND 38. 

19 C J. p 114 S note 73. 

92. Mo—Barada-Ghlo Real Estate 
Co V. Keb her. 214 S.W. 961 

19 CJ. p 1148 note 74. 

03- Cal —^W'ade v. Howe, 38 P 2d 439, 
411, 2 Cal App 2d 436, quoting: Cor¬ 
pus Juris. 

19 C.J p 1148 note 76. 

94. Fla—Polks v. Chesser, 145 So. 
602, 106 Pla 836. 

95. S C —Frederic k v. Chapman, 112 
S E. 247, 144 S.C. 137. 
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ble as to the part payment of the purchase price.®® 
Where plaintiffs claim under a patent from the 
United States and defendant merely sets up an eq¬ 
uitable title evidence showing that the survey for 
the patent was incorrect was held inadmissible.®"^ 
Under an equitable plea such evidence should be 
admitted as would be permissible to establish tht 
facts set out therein if alleged in a bill of equity, 
and which would entitle dcfendcint to relief against 
the judgment if obtained at law ®® 

Estoppel. Ordinarily a party having had no op¬ 
portunity of pleading an estoppel may give it in 
evidence with the same effect as if pleaded.®® So 
an estoppel may be proved under the general issue^ 
or a general denial,^ because parties to ejectment 
suits arc not required to set up the particular titles 
on which they rely ® In some jurisdictions, howev¬ 
er, an estoppel must be specially pleaded.^ 

§ 80. - Variance 

a. In general 

b. Plaintiff’s title and right to posses¬ 

sion 

c. Defendant’s title 

d. Defendant’s iiossession 

e. Description of properly 

a. In General 

As in civil actions generally, the proof must conform 
to the pleadings. 

The proofs must correspond with the allegations 
and cannot be contradictory to them,® and plaintiff 
cannot recover upon jiroof of a cause of action 
different from, and incoiisistcnt with, that alleged.® 


b. Plaintiffs Title and Right to Possession 

(1) In general 

(2) Legal or equitable title 

(3j Nature of estate or interest 

(4) Possession 

(1) In General 

Where plaintiff pleads title specially his proof must 
conform to his pleading. 

Where plaintiff pleads his title specially he is 
confined to such title and can only recover there¬ 
on,^ even though his title was unnecessarily plead¬ 
ed specifically.® After issue joined plaintiff cannot 
rely for the first time on a different source of title 
from the one on which his complaint is based.® 
Where ownership is alleged generally, plaintiff, not¬ 
withstanding in his evidence he relies on a particu¬ 
lar title, IS not prevented from recovering upon any 
title disclosed by the evidence.^® Where by statute 
plaintiff is required to set out in his declaration the 
dates on which he had possession and on which de¬ 
fendant entered, he Ctinnot recover upon title ac¬ 
quired subsequent to such dates.^^ In the applica¬ 
tion of this rule It has been held that where plain¬ 
tiff relies on documentary evidence of title and on 
a prior possession he may recover on his prior pos¬ 
session notwithstanding the failure to establish his 
documentary title that a plaintiff claiming title 
in fee may show title by possession that, where 
plaintiffs allege that they arc owners by inheritance 
from their father, they may recover on proof of 
title by possession ,1'* that where plaintiff claims un¬ 
der a written chain of title without alleging any ti¬ 
tle by prescription it is not error to direct a ver¬ 
dict for defendant, although there may be some cv- 


96. Ga.—Allison v Elder, Ga 17 

97. US—Greer v Inezes, Cal. 24 
How 268. 16 UEcl 61 

98. Fla—Osceola Fertilizer Co v 

Beville, 98 So 354 86 Fla 479 

99. Mo—Tyler v Hall. 17 SW 319, 
106 Mo 313. 27 Am S R 337 

19 CJ p 1148 note 78 
JU Fla—Folks v Chesser, 145 So 
602, 106 Fla. 836—Dean v Kane, 
143 So 6.56, 106 Fla. 814—Tilman 
V. Niemira, 127 So 855, 99 Fla 

833—Florida Land Inv Co v Wil¬ 
liams, 116 So 642, 98 Fla 1258— 
Kelsey v. Lake Childs Co.. 112 So 
887, 93 Fla. 743—Thomas v Good- 
bread. 82 So. 835, 78 Fla 278 
19 C J. p 1148 note 79 
Sstoppel to question deed 

Landowner who makes warranty 
deed containing: defective description 
by which he attempts to identify 
land as particular parcel to be con¬ 
veyed, and who places grrantee in 
possession of land, may become equi¬ 


tably estopped to claim in deroga¬ 
tion of such deed in suit in eject¬ 
ment predicated on title of warran¬ 
ty deed, and proof of such equitable 
estoppel is admissible, whether or 
not there was special plea of estop¬ 
pel—Mahoney v. Cooke, 157 So 200, 
117 Fla. 91 

2. Cal —Marshall v Shafler 32 Cal 
176 

Mo—Tyler v Hall. 17 SW 319, 106 
Mo .11.3, 27 Am S R 337 

3. Fla—Mahoney v Cooke, 157 So 
200, 117 Fla. 91 

4. Mo —Rray v Marshall, 75 Mo 
327 

5. N C —Graybeal v. Powers, 83 N C 
561 

Pa —See Sbive v. Bollinger, 54 York 
Leg Rec 17. 

6. Ill —Allolt V Wilmington Light 
&. Power Co. 123 N E 731, 2&b Ill 
541. 

19 C.J p 1149 note 99. 
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7. NM—TTeiington v Herrera, 102 
P 2d 8‘»(, 44 N M .374. 

19 CJ pll4 9 note 1 

8. Mo—Ut is'^y V Liedlnghagen, 31 
S W. 414. 132 Mo 53 

9. Ark—White River Min. Sr Nav 
Co v T.angston, 88 S.W 971, 76 
Ark 4 20 

19 CJ p 1111 note 25. 

la NC—Tavlor v. Meadows, 86 S. 
E 1. 169 NC 124 

19 C r p 114 9 note 3 

11. Mifh—Now Ion V Hall, 87 N W 
222, 128 Mith 274—DcMill v Mof- 
f.'it. 13 NW 387. 49 Mich. 125 

12. Cal—Morton v. Polger, 15 Cal 
27.3 

19 C J p 1119 note 6. 

13. Cal —Winans v Christy, 4 Cal 
70, 60 Am I> 597 

NY—Day v Alverson, 9 Wend 223 

14. Ky—Davis v Leeper. 66 SW 
712, 22 K> L 116. 
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idencc tending to show title by prescription and 
that, when the complaint alleges title by adverse 
possession in plaintiff’s grantor, evidence of title by 
deed in such grantor is inadmissible.^® The inser¬ 
tion of a word in the declaration after the name of 
plaintiff, which is merely descriptive, will not defeat 
plaintiff's right to recover because of a variance 
between the proof and such description thus a 
claim by plaintiffs as “heirs” does not confine them 
to their title as such,^® but the}" may prove that they 
took as devisees or othcrv^ise as purchasers.^® 

(2) Le^al or Equitable Title 

In general, where plaintiff alleges a legal title he can¬ 
not recover on proof of an equitable title. 

It IS generally held that where plaintiff alleges a 
legal title as the basis of his claim, he cannot recov¬ 
er on the strength of an equitable title.-® In some 
jurisdictions, where ejectment may be maintained 
upon an equitable as well as upon a legal title, it 
has been held that proof of an equitable title on an 
allegation of a legal title is not a variance.-^ 

(3) Nature of Estate or Interest 

The general rule is that plaintiff cannot recover an 
estate or interest different from that which he has al¬ 
leged. 

As a rule plaintiff in cj’ectment cannot recover an 
estate or interest different from that which he has 
alleged ,22 for example, if plaintiff declares on a 
lease he cannot recover on proof of title in fee,23 
or where an estate in fee is alleged a recovery can¬ 
not be had on proof only of a life estate^^ or 
lease ,25 and an assignee of a mortgage cannot re¬ 
cover under an allegation of title in fce.26 It has 
been held, however, that a plaintiff alleging title in 
fee may recover by proof of a deed absolute in 
form but given to secure a debt,27 or on the basis 
of prior possession ,28 and that under an allega¬ 
tion of title in fee plaintiff may show title as a 


mortgagee in possession by agreement with the 
mortgagor, as such evidence may establish a title in 
fec.29 Plaintiff, where he alleges an estate for the 
life of another, cannot, on proof of title in himself 
by possession and as guardian in socage, recover 
without amending his declaration to conform to the 
proof.2® A recital in the declaration that plaintiff 
claims as administrator when the proof shows the 
title to be in him in person does not prevent recov¬ 
ery by him in person.®^ 

(4) Possession 

There must be no variance between allegations ancT 
proof of plaintiff’s right to possession. 

Where the writ contains no retrospective words 
the only question is whether plaintiff was entitled 
to posstssion at the time of the date of the writ.22 
A variance between the alleged seizin and accrual 
of the right of possession of plaintiff is immaterial 
where the right of possession is shown to exist at 
the commencement of the action 2® Where plain¬ 
tiff alleges that he was in possession when ousted 
he may in some j’urisdictions recover, although it 
appears from the proof only that he was entitled to 
possession.®^ 

c. Defendant’s Title 

Where defendant seeks to show title in himself, his 
proof must conform to his allegations. 

Where by statute defendant is required to file an 
abstract of the title on which he relies for his re¬ 
covery, he cannot recover upon a different title.®*** 
A defendant may show title to be in himself, al¬ 
though It may have been derived from a source dif¬ 
fering from the one alleged in the answ^er.®® 
Where defendant unnecessarily attempts to set out 
how he deraigns title, a failure to prove all of such 
redundant allegations has been held to be an imma¬ 
terial variance where plaintiff has not been mis¬ 
led.®*^ Under a plea of title in fee defendant may 


15. Ga—Thompson v. Tasker, 67 S 
E 446. 134 Ga. 80. 

16 L Ark—Weslmorfland v Plant, 
116 S W 188. 89 Ark 147 

17- Pa.—Mag-ill v Swearingen, 10 
Pa. 497 

18. Pa—Magill v. Swearingen, su¬ 
pra. 

19. Ky—Blrney v. Haim, 2 LIU. 
262. 

90. Minn.—Merrill v. Bearing, 49 N 
W. 693. 47 Minn. 137 

19 C J p 1150 note 13. 

21. Kan—Pope v Nichols, 59 P 257, 
61 Kan. 230 

19 C.J P 1160 note 16 

22. Ga—Drew v. Drew, 91 S E. 541, 
146 Ga. 479. 

19 C.J. p 1160 note 16. 


23. vt —Norton v. Spooner, N 
Chipm 74. 

24. Ind —Hunt v Campbell, 83 Ind 
48 

19 C .1. p 1150 note 18 

25. NY—Bradt v. Church. 18 N E 
357, 110 N.Y. 537, affirming 39 Hun 
262. 

26. Ill —Speer v. Hadduck, 31 Ill 
439. 

27. Ill—Ladd v. Ladd, 96 N.E 661, 
252 Ill. 43 

28. Wyo—Pregal v. Stickney, 243 
P 392, 34 Wyo. 324. 

29. N Y.—Chapman v. Delaware, L. 
& W R. Co, 3 Lans. 261. 
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30. N Y —Holmes v. Seeley. 17 
Wend 76. 

31. Miss —Richardson v. Biglane, 33 
So 650. 81 Miss 676 

32. Eng—Longhurst v. Elworthy, 3 
F & F 323 

33. Cal —Stark v Barrett, 16 Cal. 
361. 

34. Ind T —^Wilson v. Owens, 38 S. 
W. 976, 1 IndT. 163 

35. Pa —^Westcott v Crawford, 59 
A. 1085, 210 Pa 256. 

19 C.J. p 1160 note 31. 

36. N.C—^Keathley v. Branch, 88 N. 
C. 879. 

37. Or—Moore v. Frazer, 16 P. 869,. 
15 Or. 636. 
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show title by adverse possession.^® Notwithstand¬ 
ing two defendants have joined in pleading the gen¬ 
eral issue, title in one constitutes a good defense as 
to both.3® 

d. Defendant’s Possession 

Plaintiff, alleging possession by several parties Joined 
as defendants, must prove that aii were in possession. 

Plaintiff must prove that all the parties joined 
as defendants were in possession in order to recov¬ 
er as against all.^** Where, however, the complaint 
alleges possession by defendant claiming in right of 
his wife, the fact that it appears that he was in 
jiossession in his own right has been held an imma¬ 
terial variance.^ 1 

e. Description of Property 

The ailegations and proof as to the description and 
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identity of the premises must conform. Immaterial vari¬ 
ances may be disregarded. 

The allegations and proof as to the description 
and identity of the premises must conform and ev¬ 
idence not in conformity with the allegations should 
not be admitted^- A technical variance, however, 
may be disregarded An immaterial variance be¬ 
tween the description in the demise and the plats in 
the certificate returned in the cause will not be fa¬ 
tal,nor will a slight variance in the name of the 
property between that given in the complaint and 
that which is shown by the proof, it being shown to 
be the same land Again a plaintiff is entitled to 
recover, although the proof shows the quantity of 
land to be slightly in excess of the description of 
the premises in the consent rule.'*® 
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§ 81 . Burden of Proof 

The burden of proof is on the plaintiff to sustain the 
issues made, but, where the plaintiff makes out a prima 
facie case, the burden of evidence or of going forward 
shifts to the defendant; on the production of sufficient 
evidence by the defendant, the burden may shift back 
again to the piaintiff. 

In accordance with the general rule of evidence, 
the burden of proof and primarily the burden of ev¬ 
idence in ejectment are on plaintiff to sustain the 


issues made.47 Defendant is not required to offer 
any evidence until plaintiff has made out a prima 
facie case;'*® but, where plaintiff shows a prima fa¬ 
cie right to recover, the burden usually shifts to 
defendant and requires him to produce evidence to 
defeat such case Thus, where plaintiff has es¬ 
tablished prima facie title or right to possession, the 
burden is on defendant to show a superior title or 
right If defendant produces such evidence, the 


38 . Or—Smith v Alffona Lumber 
Co, 136 P 7, 143 P 921. 73 Or 1 
—Nral V Davis, 99 P. 69, lOl I* 
212, 53 Or 423. 
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19 C J p 1151 note 34. 

Ill—Bald V Nuernberjfer, 108 
NE 724 267 Ill 616. 

43 . Ga—Peters v West, 70 Ga 343 
19 C J p 1151 note 36 

44k Md—Chamberlaine v. Crawford, 
1 Harr & M 355 

45 . Md—(’’arroll v. Norwood, 4 
Harr & M 287 
19 C J p 1151 note 38 

48 . N.J—Calatro v Chabut, 63 A 
272. 72 NJ Law 458—White v Den. 
24 N J Law 758 

47 - Colo.—Horn v. Hurwitz, 241 P. 
727, 78 Colo. 343 

Oa.—Hood V. Hood. 150 S E 552, 
169 Ga 378. 

Ind —Bryant v. Barger, 18 N E 2d 
965, 106 IndApp 246. 

Ky.—Graves v Dillingham, 126 S W. 
2d 1106, 277 Ky. 608—Clark v. 


Pergerson, 20 S W 2d 1013, 231 Ky 
36 

La—Petty v McCorkle, App , 166 So 
907 

Mo—.lamison v Galloway, 254 SW 
101 

NC—Singleton v Roebuck, 100 SE 
313, 178 NC 201 

Okl—Mandler v Harvey, 249 P 
391, 119 Okl 185—Reid v Reid, 241 
P 797. 115 Okl 58—Schofield v 
City of Tulsa, 239 P 236, 111 Okl 
220 

Wis—Chicago Club of Lake Geneva 
V Ryan, 234 NW 488. 203 Wis. 
272 

19 C J p 1151 note 3. 

48 . Ala —Mobile Dry-Docks Co. v. 
Mobile. 40 So 205. 146 Ala 198, 3 
LRA.NS. 822. 9 Ann Cas 1229 
Ky.—Payne v Edwards, 221 S W 
1073, 188 Ky 302 
19 C J p 1073 note 40 

BKore than prima facie oaee regnired 

It has been held that the law re¬ 
quires a plaintiff in ejectment to 
carry a greater burden than merely 
making out a prima facie case, be¬ 
fore the burden shifts to defendant 
—White V. Lee, 132 S E 307, 144 Va 
623. 


Connection with common gnaintor 

Defendant was not called on to 
develop relative connection with com¬ 
mon grantor until plaintiff estab¬ 
lished prima facie right to recover 
under his title as apparently de¬ 
rived from common grantor—Felder 
V Roberts, 129 S E 99, 160 Ga. 799 

49. Fla —Cijult V McIntosh Inv. Co , 
1N2 So 594 133 FH 141 

19 CJ p 1151 note 4, p 1154 note 36 

50. Ala —Cox V Broderick, 96 So. 
186. 208 Ala 690 

Ga—Terrell v Gould, 148 SE 615. 
168 G.i 607—O’Connor v Horne, 
141 S E 74, let Ga 349 
Ill —AuKUStus v Lydig, 187 N E 
278. 353 111 215 

Miih—Goodman v Fangert, 170 N 
W 29, 204 Mich 66. 

Mo —Eatherton v. Henderson, 59 S 
W 2d 623. 

NC—Virginia-Carolina Power Co v 
Taylor. 144 SE 523, 196 NC 56 
—Singleton v. Roebuck, 100 S.E 
313, 178 NC. 201. 

Pa—Dunn v Milanovlch, 152 A. 767. 
302 Pa. 184 

Wyo —Bentley v Jenne, 236 P. 609, 
33 Wyo 1. 

19 C.J. p 1156 note 37. 
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burden shifts back ag'ain to plaintiff to produce evi¬ 
dence to sustain the ullimatc burden on him of 
proving his case.^l Matters pleaded in avoidance 
must be proved by the party who pleads them 
In the matter of proving estoppel or counter estop¬ 
pel, each party carries an equal responsibilit>.‘’3 

Burden on tnierrener. Where the litigants rest 
their claims on equitable titles and an intervener’s 
title IS the oldest, the burden is on ‘the other claim¬ 
ants to show all the facts essential to constitute a 


superior title 

Burden on plmntiff as to particular matters. At 
least to the extent that he is not relieved thereof by 
the nature of defendant’s pleadings, or by presump¬ 
tions arising from given circumstances, the burden 
IS on plaintiff in the first instance to prove his title 
at least prnna facie, that is, he must prove the title 
that he alleges and on which his recovery may be 
predicated,"’^ and this is so, even though he may be 


“This IS not placinj? the burden 
of proof on both parties at the same 
tinn* . . but It IS simply re¬ 

quiring the actor in each instance, 
Hhile occupjing that position, to 
handle the labonni? oar ”—Hayea \ 
(\>tton 160 SE 1S3, 454. 201 NC 
360—VirKinia-Carolina Power Co v 
Taylor. 139 S E 381, 383, 194 N C. 
2U 

Until plalntiir estahlishes prlxna 
facie case, defendant is not required 
to support his possession by a ti¬ 
tle superior to one of naked pos¬ 
session—Tilinan v. Niemira, 127 So 
855. 00 Fla 833 
Allotments 

Defendant claiming: allotments In- 
I'ffectivt unless succeeded b> posses¬ 
sion had burden to show pos.sf .ssion 
was not taken—Beers v Hotchkiss, 
175 NE 506, 256 NY 41. reversing 
245 NYS 478, 230 App Div 447. 

which affirmed 238 NYS 463, 135 
Mise 796. 

Where plaintiff offers defendant’s 
deed 

In ejectment, when a deed comes 
from defendant's custod> and is ad¬ 
mitted in evidence agrainst him, the 
burden is on him to show a better 
title than the deed conveys, if his 
title under the deed is not sufficient 
to meet plaintiff’s ca.se, unless lu ex- 
PKssly dimes claiming: under the 
cb ed—Harris v Mclhmald, 108 S E. 
4 48. 152 Cla 18, 

51. Ky—Howard v. Lock. 22 SW 
.132. 15 K> L 154 

19 C” J p 1151 note 5. 
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Barker, 22 SW 444, 15 Ky.L. 175 

19 C J p 1151 note 7 

Zmpeachinir execution 

That piopcrty acquirtd under ex¬ 
ecution ajrainst dcltmdant's husband 
was held in trust toi defendant is 
not defense to be antitipated in 
ejectment ag:ainst defendant—Shaw 
v. Newinghani, 135 A. 260, 287 J^a 
C04. 

53. Fla —Florida Land Inv Co v 
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App. 27 SW 26. 
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251 F 850, 164 CCA 66. 

Ala.—Smith V. Eudy, 112 So. 640, 216 
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Coiporation. 153 So 308, 114 Fla 
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Ga—Capps v Smith, 166 SE 234, 
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E 780. 328 Ill 431 

Ky —Fordson Coal Co v W« 11s, 53 
SW2d 564 245 Ky 291—S« lilt' v 
Simpson 264 SW 1092. 204 Ky 
470—Crouch v Mason, 251 S W 
182. 199 Ky 371—Collins v Zf 11a 
Mining Co. 250 S AV 96, 198 Kv 
770—Hunn v Stiffney, 221 S W 819, 
189 Ky 255 

Me—Bradstreet v. Winter, 109 A 
482. 119 Me 30 

Mich—Pellieh v Citv of Fordson, 
222 NAV 89. 245 Mu h 135 
Mont—Miner v Cook. 288 I* 1016. 87 
Mont 500 

NC—Federal Farm Mtg Corpor.ilion 
v Bano. 10 S E 2d 642 218 XC 

154—Fisher v Jackson 4 S E 2d 
847 216 NC 102—hirst N.it Bank 
V. Stone, 197 SE 132, 213 NC 
598—Hayes v Cotton 160 S E 
45 1, 201 NC 369—Virginia-Caro- 

lina I’ow'^er Co v Taylor 139 SE 
381, 191 NC 231—Carstarphen v 
Caistarphen 137 SE 658, 193 NC 
541—Savage Bros Timber Cc> \ 
Co7ad 133 SE 173, 192 NC 40 
—Moore v Miller, 102 SE 627 179 
N C 196— Singleton \ Roebuck, 100 

5 E 311, 178 N C 201 

Okl —Gc'ntry v Mc*Curry, 273 P 222, 
114 Okl 182—Schofield \ Citj of 
Tulsa. 239 J* 236, 111 Okl 220 

Pa—Dunn v Milanovich, l.'i2 A. 757, 
302 Pa 184 

R I —Rhode Island Marine Transp 
Co v Interstate Nav. Co., 158 A 
370, 52 RI. 113 

Va—White v Lee. 132 SE 307, 144 
Va. 523—Wells v New Yoik Min 

6 Mfg Co.. 119 SE 127, 137 Va 
460 

19 CJ p 1151 note 11. 

"AVhere the title of plaintiff in 
ejet Lrnent Is put in Issue, he must 
recover on the strength of his own 
Lille, and to that end must show title 
by adverse possession, or title de- 
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ducible from the commonwealth, or 
from a common source, unless de¬ 
fendant agree"? to the contrarv. oi 
waives his right to insist on such 
procif “—Bransletter v McGuire, 240 
S W 354. 355. 194 Ky 720 

A legal or equitable iutereet in the 
property must be shown by plaintiff 
—Demarcu.s \ Campbell, 65 S W.2d 
876 17 Tenn App 56 
Regularity of execution sale 

(1) Plaintiff may take* on himself 
th( burden of proving the regularity 
of an execution sale under w'hic*h he 
claims title wheie he attempts to do 
so instead of relying on statutory 
presumptions in his favor—Claflin 
V Robinhorst, 40 VV'is 482. 

(2) Plaintiff must show sheriff’s 
authority to sell—Hcyman v Bab¬ 
cock, 30 Cal 367 

Conflicting presumptions of equal 
dxgnity 

Where plaintiff and dc'findanl both 
base their claims on presumpiion.s 
of eciual dignity defendant must pre¬ 
vail, the huiden being on plaintiff to 
show' real title and a better light 
to pcrssession than dc*fendant —Wal- 
lace V. Hill. 205 S.W. 699, 136 Ark 
353 

paper or possessory title 

A defendant in cjectmcmt does not 
hav'^c to product any cvicbnce, nor 
su‘?tain his d« t' use in anv niannei 
whatever, until plaintiff estalrlishes 
his right to the land by paper or 
possessory title—Payne v Edwards 
221 SW 1073, 188 Ky. 302. 

Resulting trust 

I'laintifC’s claim being based solely 
on the ground that he paid the pur- 
t base money for the property and 
that delendanl agiet'd to hold for 
plaintiff’s benefit, the burden was on 
plaintiff to show clearly the exi."5l- 
ence of that agreement—Artz v. 
Mcister, 123 A. 501. 278 Pa 583. 
Allotment of nndivided land 

In action against squatter, claim¬ 
ants had burden to prove land was, 
at the time of its sale, “ui'divided 
land” W'lthin statute authorizing sale 
by trustees of undivided land of 
town—Beers v Hotchkiss, 175 N E. 
506, 256 N Y. 41, reversing 245 N Y. 
S. 478, 230 App.Div 447, which af¬ 
firmed 238 NY.S. 463, 135 Misc. 796. 
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required to prove a ncg^ative ^6 Thus, if plaiiitiflF 
relies entirely on paper or documentary title, he 
has the burden of tracinjr such title back to the 
commonwealth,or to one admitted or proved to 
be the common source of his own and defendant’s 
title.58 In the absence of such proof, plaintiff has 
the burden of proving such possession as is neces¬ 
sary to establish his pnma facie or presumptive ti¬ 
tle,such as the possession of at least one gran¬ 
tor in his chain of title,or his own prior posses¬ 
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sion under a claim of ownership,®! or title by ad¬ 
verse posscssion.62 When properly raised b> the 
issues in the case, the burden is on plaintiff to show 
a superior or better title.63 Plaintiff has also the 
burden of proving his present right to possession 
and entry.®^ 

In addition to the foregoing, plaintiff has the bur¬ 
den of proving the existence of the land for posses¬ 
sion of which suit was brought,®® and the identity 
of the land as to its inclusion within boundaries ®® 


Befemdant in effect plaintiff 

Where plaintiff, bnnjying: statutory 
lion to lest title, not only elaimed 
title but asserted ownership l)> ad¬ 
verse possession, defense denyinif ad¬ 
verse possession, clainriinp title in de¬ 
fendant. and seeking to eject plaintiff 
from land translated suit into oiect- 
nient action brought by defendant 
against i>laintiff. and burden of proof 
rested on defendant to prove its title 
—<\inde Nast Ine. v Town of 
North Hempstead, 290 NY S 300 IfiO 
Mist 267 

50. Tonn—Thomas v. Young, 6^1 A 
955 79 Conn. 4 93 
19 CJ p 1152 note 12. 

XTeerativliLg' state’s title 

JMaintjff lelyins on adver.se po‘‘Ves- 
sion need not aflirmatively piove that 
the state has no title to the l.ind — 
Rjflle \ Skinner, 67 SK 107.5, 67 W 
Va. 7.5 

57. K\ —Ellis V Sparks, 285 SW 
199. 215 Kv 316—Collins v 7a 11a 
Mining Co, 2.50 SW 96, 198 Kv 
770 —Branstetter v MeGuire 240 S 
W 354, 194 Kv 720 

58. Ga—Feldrr v Roberts, 129 SE 
99 160 G,i 799 

Ky—Collins v Zeiu Mining Co. 250 
S\\ 9(i, 198 K\ 770—Branstetter 

\ AlcGuire, 240 SW .354 1«}4 Ky 

720 

Title into cosunon. grantor need 
not be proved 

—Kngle V Walters, 140 S W 2 d 
402. 282 Ky 732 

T*® Strealv v. Spoonhour. 141 A 
J"> 0 , 292 l»a 378 

W.Va—Conner v Jariett. 200 S.E 39, 
130 WVa. 633. 

Proving source of defendant’s title 

In <j«-clnient where common 
.source IS not pleaded or admitted, 
plaintiff must prove not only his own 
title, but title of defendant to com¬ 
mon source —Alexander v Duncan, 
.'>7 S W 2d 58, 247 Ky 422 

59. N Y —Gardner v Town of Clav- 
erack. 22 N Y S 2d 265. afUrmed 22 
NYS2d 200 259 App Div. 1111 . 

R®—Eaux v Cooke, 163 A 384, 107 
Pa.Super 88 . 

Presumptions respecting title see 
infra S 84. 

6 (k Fla.—Tilman v. Niemira, 127 So. 
855, 99 Fla. 833. 


Okl —Gentry v MeCurry, 273 P 222. 
1.34 Okl 182 

61. Fla —Tilman v Niemira. 127 So 
855 99 Fla 8.3.3 

in—Copple V Siott. 23 N E 2d 700 
372 111 307 

Fy—Payne \ Edwards. 221 SW 
1073 188 Kv .102 

L,a—Mouton v Comeaux 150 So 53 
—Bu< kit i \ T»umond. App, 1C6 
So 784, followed in Biicklt > v 
Theiiot, 156 So 790 
l‘a—P’aux \ Cooke. 163 A 384, 107 
Pa Super 8 S 
19 J p 115 5 note 17. 

62. Ky—RransBtf^r v. McGuire, 
240 SW 3,54, 194 Kv 720 

19 p 1153 noie 18 

63. Ark—Wa]J.see \ Hill, 205 SW 
699. 1.1.5 Aik 351 

Fla—Coult V McIntosh Irn Co, 182 
So 594 133 Fla 141—Tilmin v 

Niemira. 127 So 855 99 Fla 8 n 
Kv—Stank > v Gr'fflth. 7 S W 2d 
517. 225 K\ 36—Hunn v Stiffnev', 
324 SW 849 189 Ky 255 

19 C.T p 1152 note 15 
Where title is derived from a com¬ 
mon source, plaintiff must show' a 
iiefter title than that of defendant, 
or an actual possession prior to that 
of defendant, in order to put defend¬ 
ant to the iieofS‘-ity of supporting his 
po«st ssion by a title superior to that 
of naked possession —Hai i i.soii v. 
Gallegos, 79 ]• 300, 1.3 N M 1 

64. Ala—Smith v. Eudv, 112 So 
640. 216 Ala 113 

Ark —Wallat e v Hill, 205 S W 699, 
135 Ark 353 

Ga—Capps v Smith, 166 SE 234. 
175 Ga 795 

Ind—Brvant v Bargei, 18 N E 2d 
965, 106 Ind App 245 
—Stanley v Griflith, 7 S.W 2d 517, 
225 Ky 36 

Mont—Miner v Cook, 288 P 1016, 
87 Mont 500 

N C —Federal Farm Mtg Corporation 
V. Bano 10 S E.2d 642, 218 NC 
154—Fisher v Jackson, 4 S E 2d 
847. 216 NC .302—First Nat Bank 
v Stone. 197 S E. 132. 213 NC 598 
Okl —Gentry v McCurry. 273 P 222 , 
134 Okl. 1S2 

R I-—Rhode Island Marine Transp. 
Co V Interstate Nav Co, 158 A 
370, 52 RI 143 

Va.—White v. Lee, 132 S.B. 307, 144 
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Va 523—Wells v New York Min & 
Mfg Co. 119 SE 127, 137 Va 460 
19 C'* J p 11,5 1 note 16 

In an action in ejectment, the 
possession of the land is the chief 
thing sought, but, the plaintiff must, 
in some proper way, manifest his 
right to the posse.ssion. the burden 
IS on him to do so, and if he fails 
to do so. he must necessarily lo.se, 
because, if he has not the right to 
the possession, it is a mailer of in¬ 
difference to him a& to who does 
ha\e the possession"—Russell v. 
McIntosh, 201 SW 33. 179 Kv 677 
679 

Xf defendant is not in possession, 

plaintiff must show that defendant is 
< laiming interest therein, or exercis¬ 
ing acts of ownership th»ieon—De- 
rnarcus v Campbell, 65 S W 2d 876, 
17 Ttnn App 56. 

Right of entry for breach of condi- 
tion 

In ejectment by a city to recover 
land deeded by it to a railroad com¬ 
pany to be used only for railroad 
purposes, the burden is on the iity 
to establish its contention lhat the 
portion of the land c laimcd by it is 
not needed by the company for such 
purposes—Erie v Pennsylvania It 
Co, 92 A 192. 246 Pa 238 

Wrongrfulness of defendant’s posses¬ 
sion 

Burden was on grantee, suing for 
possession of land, to show that de¬ 
fendants’ posseision was not within 
tlieir rights Peacock v Atlantic 
Coast Dim U Co, 165 S E 357, 203 
NC 216 

TTnder lease from common source 

Where defendants denied the right 
of pJaintili to possession of land 
under a lease from the common 
.source of title, plaintiff ha.s the 
hurdim of proving that he was en¬ 
titled to possession, and that de¬ 
ft ndants were unlawfully keeping 
him out —Brown v Armenia. 188 P. 
2 C 0 . 21 Ariz 334 

65. Mich—Bird v Stimson 164 N 
W 438. 166 N.W. 1043, 197 Mich 
682—Stoinski v. Pulte. 43 N.W 979, 
77 Mich 322. 

66 . Cal —Citv of Oakland v. Buteau. 
179 P. 170, 180 Cal. 83. 
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He has the burden of proving- a title to lands out¬ 
side of boundaries, where a part of the premises is 
covered by other titles,®*^ or, according- to most au¬ 
thorities that the land in dispute or any part thereof 
is not included within an exception or reservation 
of the deed or other instrument under which he 
claims,®* although there is authorit\ holding that 
the party claiming adversely to a deed has the bur¬ 
den of establishing the existence and location of 
excluded land.®® 

Unless otherwise provided by statute‘s® or unless 
defendant by his pleading admits iiossession,^! the 
burden is on plaintiff to prove possession of the 
premises^^ or of some part of it^® by defendant 
or those claiming under him, and, where several de¬ 
fendants plead jointly, their joint possession must 
be proved.So, where defendant is not preclud¬ 
ed by his acts or admissions from denying ouster, 
the burden may fall on plaintiff to prove actual 
ouster,*^® although such is not the case where in 


ejectment by plaintiff claiming to have been ousted 
as tenant in common defendant claims absolute title 
to the whole premises and denies any right or title 
in plaintiff.'^® 

The burden may also be cast on plaintiff in rebut- 
tal,7^ as for instance, where defendant shows that 
he is in possession under a lease from plaintiff, 
thereby requiring plaintiff to prove a breach there¬ 
of where plaintiff claims under a lease and de¬ 
fendant shows that he claims under a prior lease 
from the same owner, thereby requiring plaintiff 
to show termination of the prior lease ,^9 where 
defendant establishes a contract of purchase there¬ 
by requiring plaintiff to show a default entitling 
him to terminate defendant’s possession ;*® where 
defendant makes a showing that plaintiff’s title has 
been forfeited,*^ or that title is in another;*® 
where defendant has established a prima facie pri¬ 
or title ;*® where both parties claim from a com¬ 
mon source and defendant introduces evidence tend- 


Fla —Kahn v. Delaware Securities 
Corporation, 153 So 308, 114 Fla 
32. 

Ky —Stanley v Griffith, 7 S W.2d 
517. 225 Ky 36 

K T —Gardner v Town of Chiverack, 
22 NTS 2d 265, affirmed 22 N Y S. 
2d 200, 259 App Div 1131 
Tenn—Southern Coal & Iron Co v 
Sthwoon, 239 SW 398, 145 Tenn. 
3 91 

Va—Yonk^r v Grimm, 133 SE 
695, 101 WVa 711. 

19 C J p 1153 note 21—p 1179 note 40 

tb] 

Zn cases of latent am-blgnity in a 

df'c'd the burden of proof rests on 
plaintiff to show that a certain tract 
was within that conveyed to him — 
Itradish V Yocum, 23 NE 13 4, 139 
Ill 386 

67. Pa—Putnam v. Tyler, 12 A. 43, 
117 Pa 570. 

19 C J p 1153 note 19 

68. WVa—Porter v Staley, 127 S 
E 911. 90 AVA^a 91. 

19 C J p 1153 note 22-p 1179 note 40 
[b] (2) 

In Virgrinia the rule has been mod¬ 
ified by a statute under A%hich the 
burden is placed on defendant in 
ejectment suit to show that the land 
in controversy within the extcTior 
boundaries of a deed under which 
plaintiff claims is within a rest rva- 
tion therefrom, where deed fail's to 
grivo any description of rtstived 
lands on its face or by referentt 
to other grants or conveyance.s of 
public record —Radford Veneer Cor¬ 
poration V. Jones, 129 SE 260, 143 
Va. 124—Sutherland v. Gent, 82 S 
E 713, 116 Va. 783 

claimed nnder patent 
Where recovery of land claimed 


under a patent excluding an earlier 
patent to another is sought, the bur¬ 
den IS on plaintiff to prove that the 
trespass was committed writhin the 
boundary of his patent and outside 
the excluded patent boundary — 
Lacy V Long. 234 SW 724, 192 Ky 
847—19 CJ p 1153 note 22 [b] 

69. NO—Southgate v. Elfenbeim, 
113 SE 594, 184 NC 129 
Plaintiff claiming adversely to deed 

must prove the existence and loiali- 
ty of excluded land—Boj'd v l>uck- 
towm Chemical & Iron Co , 89 S W 2d 
360, 19 Tenn App 392. 

70. Ind —Weigold v Pross, 31 N E 
472, 132 Ind 87 

19 C J p 1154 note 23 

71. Okl —Gentry v. McCurry, 273 P 
222, 134 Okl 182 

19 C J p 1154 note 23% 

72. Fla—M & M Auto Parts Co v. 

Riddle, 136 So 437, 102 Fla 598— 
Hall V Florida State Drainage 
Land Co, 103 So. 828, 89 Fla. 

312 

RI —Rhode Island Marine Transp. 
Co. V Interstate Nav. Co, 3 58 A 
370, 52 RI 143 

Vt —(Capital Garage Co v. Powell, 
118 A 524, 96 Vt 145 
19 CJ p 1154 note 23%. 

Of land disclaimed 

Plaintiff taking issue on plea of 
disclaimer as to part, and not guilty 
as to balance of land, assumed bur¬ 
den of showing defendant's posses¬ 
sion of land disclaimed and his own 
title to balance—Smith v. Eudy, 112 
So 640, 216 Ala 113. 

73. NC—Milliken v Sessotns, 92 S 
E 359. 173 N C 723 

74. N Y.—Jackson v. Hazen, 2 

Johns 438. 


75. Mont—Miner v Cook, 288 P 
1010, 87 Mont 500 

19 CJ p 1154 note 26. 

Actual distnrbanoe 

(1) In Louisiana plaintiff must 
prove an actual distuibance—Niek v 
Bensberg, 6 La App, Orleans, 408 

(2) He must prove that he has 
been evicted or disluibt*d by defend¬ 
ant w'lthin year fiom time he in¬ 
stituted suit — Mouton V Comeaux, 
La App , 150 So 53 

76. K Y —0’I>onoghue v Boies, 63 
NE 537. 159 NY 87. affirming 37 
NYS 961, 92 Hun 3 

77- Mich—Briggs v T'levost, 292 N 
AV 627, 293 Mich 677 
19 C J p 1154 note 31 

78. NY"—Lane v Gordon, 4 6 NYS 
57. 18 AppDiv 438 

79. Pa—Jeltersofi County Gas Co 
v United Natural Gas Co, 93 A. 
340, 247 Pa 283 

80l Ill —Rowland v Fischer, 30 Ill. 
224 

19 C J p 1085 note 87. 

81. Tenn—Woods v Bonner, 18 S. 
AV 67. 89 Tenn 411—Buttery v. 
Brown, Ch App 52 S W 73 3 

WVa—Davis v Living, 40 S E 365, 
50 W.Va 431 
19 C.J. p 1154 note 31 

82. Ill—Plenderlelth v. Edwards, 
j 159 N.E 780, 328 Ill 431 

183. Mich—Briggs v Prevost, 292 N. 
W. 627, 293 Mich 677 

Bad faith 

Bad faith of defendant’s predeces¬ 
sor in acquiring land must be proved 
in ejectment—People of Porto Rico 
V Livingston, CCA Puerto Rico, 47 
I F 2d 712, certiorari denied 52 S Ct. 
123, 284 U.S. 642, 76 L.Ed. 546. 
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ing^ to show that he has the better title or where 
plaintiff’s pnma facie case is rebutted in part by 
proof of possession by defendant’s grantor.*® 

Plaintiff need not prove title alleged by him and 
admitted by defendant,*® or which defendant is es¬ 
topped to deny,*' nor facts as to deeds in his chain 
of title admitted by elefendant,** nor a bemndary al- 
legeel by him and admitted by defendant.*® Where 
the title of one of the grantors is admitted or estab¬ 
lished, the burden of proving possession in the 
subsequent grantees is not ein jjlaintiff in an action 
of ejectment.®® Again a idaintiff need not deraign 
title of land levieel e>n and sold to him as elcfend- 
ant’s where the latter admits and proves a good title 
in himself up to the time of the sale and, where 
the answer admits that plaintiff owns all of the 
land on one side of a well established boundar> line, 
and that defendant owns all on the other side, 
plaintiff need not prove title out of the state to any 
of the lands Plaintiff is not required to estab¬ 
lish the identity e)f defendant’s inclosure within 
plaintiff’s lands, which defendant claims by adverse 
possession 

Burden on difendant as to particular matters 
In ajiplying tlie general rule stated above, it has 
be*em held that, where plaintiff has made out a pnma 
facie case, the burden is on defendant* To over¬ 
come the hgal effect of an acknowledgment of a 
dee*d in plaintilfs chain of title to destroy a 
])rima facie title held from a junior grantee where 
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defendant is a stranger to the title and does not 
claim under a senior grantee;®® to disprove the 
identity of persons claiming as heirs;®® to show 
that plaintiff’s grantor was an alien incapable of 
holding land except in a certain way,®*^ to show 
that plaintiff or his assignor is barred by foreclo¬ 
sure decree ;®* to show want of capacity of plain¬ 
tiff’s grantor,®® to show that the land for which a 
military patent issued varies from the entry, where 
he attempts to im])each plaintiff’s title under such 
patent,^ to show the contrary of recitals in ancient 
documents as to owmership," or the contrary of re¬ 
citals in a trust deed to show that a deed and 
lease executed by him to jilaintiff constituted a 
mere optmn to purchase which had been aban¬ 
doned;'* to show that title passed before plaintiff 
acquired it,® to show a paramount outstanding ti¬ 
tle in another® and the present validity of such 
outstanding title,although it has been held that, 
w^here defendant proves color of title and bona fide 
purchase from those in possession, he is relieved of 
proving an outstanding title by plaintiff’s jiroof 
that the title w*as in a patentee with whom plaintiff 
was not connected * Further it has been held that 
the burden is on defendant: To show an alleged 
surrender of a lease where it is a part of his case ,® 
to show his claimed right of possession under a 
tenancy wdiere plaintiff made out a pnma facie case 
of record title to show the invalidity of a tax 
deed where jdaintiff seeks to recover under such 
deed to show a right of possession, where jilam- 


84. Ala—Tivnum v. Gold, 17 So (i67, 
10b Ala 4J7 

NO—Hrvciii \ Il<»dg€*s, 66 S E 
151 N C ll.t 
ID C J p 1151 note 34% 

85. Ill —Sn Kle v. Criss, 136 N E 70b, 
304 Ill 338 

86 . lowra—Heinz \ Cramer, 61 N. 
W 17.3. 84 Iowa 4D7 

Admission of Icffal title 

If defendant m pleading his equi¬ 
ty unqualifiedly pleads the legal title 
or right of possession out of him¬ 
self and in plaintiff, the latter need 
not otter ividerKe of his title, es¬ 
pecially whin he wraives damages 
rents, and profit—Ledbetter v Led¬ 
better, 88 Mo 60 

87. U S —Form v. Louisville, Fla. 
160 P 458. 87 C.CA 670, certiorari 
denied 29 S Ct 699, 214 US 517, 
63 LEd 1064 

N J —Smallw'ood v. Bilderback, 16 
NJLaw 497 
19 C.J p 1154 note 35 

88 . Mo—Russtll V Glasser. 6 S.W 
362, 93 Mo 353. 

89. Ind.—Voltz v. Newbert, 17 Ind 
187. 


90. N Y —Stevens v Hauser, 39 N Y 
302, 2 Transt r A 71, reversing 24 
N Y Super 50, 1 Abb Pr ,N S , 391 

91. Tenn—Christian v. Mynatt, 11 
Lea 615 

92. NC—Williamson v. Brjant, 55 
S E 77, 142 N C 81 

93. Mo —Munger Securities Co. v. 
Martin, 209 S W 875 

94. Ala—Loyd v Oates. 38 So 1022, 
143 Ala 231. Ill Am S R. 39 

95. Minn —Barber v. Robinson, 80 
NW. 968, 78 Minn. 193. 

96. Fla—Keech v. Enriquez, 10 So 
91, 28 Flo. 697 

97. Wash—Gough v Center, 106 P. 
774, 57 Wash 276. 

98. Cal —Enos v Cook, 3 P. 632, 65 
Cal. 175 

99. Ky—Alsop v Weir, 7 Ky.L .366 

1. Ky—Rays v W^oods, 2 B Mon 
217 

2. Mich —Norris v. Hall, 82 N W 
832. 124 Mich 170. 

3. Mo—McCallister v. Ross, 55 S 
W 1027, 155 Mo 87. 

4. Ky —Fergerson v Rieke, 2 S W. 
2d 405. 223 Ky 321. 
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5. Mo—Wunderlich v Spradling, 25 
SW. 1063. 121 Mo 364 

6. Ky—^AVatson v Wilson, 149 S W. 
1120, 150 Ky 27 

19 C.J p 1155 note 48 

Acceptance by city of dedication of¬ 
fer 

Burden was on defendant in eject¬ 
ment action claiming land had been 
dedicated to city to show accept¬ 
ance of offer to dedicate —Burns v 
McDaniel, 140 So. 314, 104 P'la 

526 

7. NJ—Swift V. Rice, 120 A. 187, 
98 N J laiw 538 

W Va—Wilson v Braden, 36 SE 
367. 48 W Va 196 
19 C J p 1079 note 14 

8. Alfi—McCreary v Jackson Lum¬ 
ber Co, 41 So 822, 148 Ala 247 

9. US —Hague v Aherns, Pa., 63 
F 58, 3 CCA. 426. 

10. Mich —Goodman v. Pangert, 170 
NW 29, 204 Mich 66 

RI—Rhode Island Marine Transp 
Co V Interstate Nav Co, 168 A. 
370, 52 RI 143. 

11. Mo —Abbott V, Lindenbower, 46 
Mo. 291. 
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tiff has established a prescriptive title to show 
that he is the true owner where plaintiff has been 
ousted of possession to show title which he as¬ 
serts in himself to show that plaintiff holds the 
record title in trust for defendant to prove his 
adverse possession,^® althoug^h he need not prove 
his owm adverse possession as ag’ainst plaintiff’s as¬ 
sertion of adverse possession to show that he 
bought from a party in jiossession or having legal 
title to show that he is within the exceptions of 
plaintiff’s deed, where he claims land within the 
boundaries thereof under the exceptions to show 
facts which lake an oral contract or a parol gift 
under which he claims out of the statute of 
frauds ,2® to show that plaintiff’s title and right of 
jiossession had ceased where defendant admits 
plaintiff once had them to show that his occupa¬ 
tion was a resumption of his former jHissession and 
reinstatement of his equitable title which had been 
divested by w'rit of habere facias possessionem.-- 
Where defendant claims under a subsequent deed 
from a grantor of the same name as plaintiff’s 
grantor, he has the burden of showing that the lat¬ 
ter w'as not the owner of the land.-^ If defendant 
claims under a promise by plaintiffs grantor to con¬ 
vey the land to him, the burden is on him to show 
his performance of the conditions on which such 
promise was madc.^^ The burden is also on defend¬ 


ant where he admits that title was once in plain¬ 
tiff’s grantor,^® and only claims the land by parol 
gift^C and adverse possession.27 Where plaintiff’s 
present ownership of the land is not disputed, de¬ 
fendant must show^ some right on his part to remain 

there on. 2 8 

Second truil The burden of proof is not changed 
on a second trial, although plaintiff has obtained 
restitution under judgment rendered on the first 
trial 

§ 82. Presumptions 

Presumptions may arise from particular sets of cir¬ 
cumstances. 

In ejectment actions, presumptions are often held 
to arise from gn^en sets of circumstances.^® Thus, 
for example, where several demises of the land art 
laid in the complaint, each lessor is presumed to 
have consented to the action and to the use of his 
or her title by the nominal plainliff.^^ So, too, 
whore a deed from a common grantor is jiroduced 
by defendant under notice, the presumption arises 
that defendant claims under the deed until the con 
trary appear 

§ 83. - Identity of Land 

The amount of land occupied under a deed of convey¬ 
ance IS presumed to be in accordance with the deed. 


12. Cal—^Toodwin v. Srheerer, 40 P | 

18. 106 Cal 690 I 

13. Va—McMurray v. Dixon, 54 SE 
481, 105 Va 605 

Wash—Dicus v Major, 130 P. 474. 

72 Wash 31)8 
19 CJ p 1155 note 54 

14. N J.—Elizalioth v. Central H 
Co. 77 A 529. 79 N J Law 512 

19 CJ p 1156 nolo 55 

15. Okl —Games liros Co v Gaines, 
56 P 2d 869, 176 Okl 576 

16. Mont—Shinors v. Joslin, 180 P 
574, 56 Mont 10 

N J —Northern R. Co of New Jersey 
V Demarest, 108 A. 376, 94 N.J. 
Law 68 

19 C.J. p 1156 note 56 

Until plaintiff haa astablisliod 
pxima fade case, d« fendant is un¬ 
der no burden to prove adversi pos¬ 
session—Hayes v. Cotton, 160 S E 
453, 201 NC 369—VirKinia-Caiolina 
Power Co v. Taylor, 139 S E 381, 
194 N.C 231. 

XSaaentlals of posaasBion 

Defendant relying’ on adverse pos.- 
sesslon should show what color or 
claim of title he relies on and that 
his possession has been unbroken for 
the full statutory period —Hall v. 
Hall, 27 W.Va. 468. 

17- Mich.—Beecher v. Perris, 76 N. 
W. 294, 117 Mich. 108. 


18. Ala.—Carter v Tennessee* Coal, 
etc, R Co, 61 So 65. 180 Ala 
367 

Proof of transfer 

In ejectment by plaintiffs, whose 
ancestor had been judicially decreed 
the land in question, and whose title 
was complete if there had been no 
transfer, defendant, asserting title 
by transfer from plaintiffs' aiitbois 
or ancestors in title, was obliged to 
prove transfer — Roussel v New Or¬ 
leans Land Co, 79 So 860, 143 La 
1058. eiror dismissed New Orleans 
Land Co v. Kous&ell, 40 S Cl 392, 
252 US 571, 64 L Ed 722 

Where defendant claims through a 
mortgagee in possession under a 
mortgage from plaintitf’s grantor, he 
has the burden of showing that the 
mortgagee had a right to the pos«»es- 
s.oa—Gross v. Welwood, 9o N.Y. 
638 

19. N C.—Southgate v. Elfenbtim, 
113 S E 594, 184 NC 129 

19 CJ p 1156 note 129 

This is true un'ier statute modify¬ 
ing former < on trary rule—Radford 
Veneer Corporation v. Jones, 129 S.E 
260, 143 Va. 124—Sutherland v. Gent, 
82 S E 713, 116 Va. 783. 

20. Iowa.—Marks v. McGookin, 104 
NW. 373, 127 Iowa 716. 

Pa.—Moore v. Small, 19 Pa. 461. 
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21. Pa—Lutes v Randall, 110 A 
168, 267 T'ti 285 

22. Pa—Rerwind v Williams, 33 A 
353, 172 i'a 1 

23. NY—Jarkson v. Cody, 9 Cow 
140 

24. Mo—MeQumri v Moore, 123 S 
W 858, 225 Mo 36 

19 CJ p lir.f, note 63 

25. Ark—PX'ster v. Ellodge, 153 S 
W 819, 106 Ark. 342. 

Ky—War Fork Land Co v. Spl\ey 
172 SVV 1012, 162 Ky. 600 

19 CJ p 1156 note 64 

26. Okl—luid v Reid, 241 P 797 
115 Okl 68 

27. Miss—Davis v. Davis, 10 So 
70, 68 Miss 478 

28. La—First Nat Bank v. Andrus, 
App, 195 So 854 

29. Mich—Donahue v. Klassner, 22 
Mich. 252 

30. Payment of purchase price by 

defend.ini s held conclusively pre- 

.sumed from i ircumstanees.—Wells v 

New York Min & Mfg Co., 119 S E 

127, 137 Va 460 

31. Ala—Perolio v Doe, 73 So 197, 
197 Ala. 560. 

19 C.J p 1166 note 69. 

32. Ga—Brinkley v. Bell, 66 S.E. 
187. 126 Ga 480. 
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The amount of land occupied under a deed of 
conveyance is presumed to be m accordance with 
the dccd.33 

§ 84. - Title 

Legal title with immediate right of possession may 
be presumed from sufficient muniments of title or a suf¬ 
ficient showing of possession. Except as against a bare 
trespasser, presumptive title arising partly or wholly from 
possession is rebuttable. Abandonment or extinguishment 
of title may also be presumed from certain circum¬ 
stances. 

T.e^al title with immediate rij^^ht of possession 
may lie presumed from sufficient muniments of ti¬ 
tle'^ ^ or a sufficient showing of possession.Thus 
actual possession as owner,especially when it has 
continued for a long timc,^'^ or actual ]iossession 
under a deed in due form,*^* or an entry into pos¬ 
session under conveyance from one claiming title,2‘^ 
raises a presumption of title or right to possession 
until the contrary is shown So, too, a prior pos¬ 
session of plaint iff creates a i»rcsumi)tion of titU 
or right to possession,particularly where such 
possession lasted for several yeais and was ac¬ 
companied by the erection of valuable improve¬ 
ments and other acts of ownership A dcetl from 
a person in |)ossession presuiiinlively establishes ti¬ 
tle While the pn sumption of title that arises 
jiartly or wholly from possession is concIusi\c 
against a bare trcspas.ser,'^'^ ordinarily it is rc- 
buttahlc and it has been held that the men 
m.gleet of the holder of the documentary title foi 


§ 84 

any length of time to assert his right will not 
raise the presumption against him in the ab¬ 
sence of adverse possession, nor will the length 
of time during which such possession continued 
be presumed, hut it must be proved.^A pre¬ 
sumptive title, onct established, is as effective as 
any showing of title, and has every attribute of per¬ 
fect title its alienation or divestiture must be 
effected in the same manner as a perfect title.'^'' A 
party will not be aided by presumptions favoring 
the validity or sufficiency of title deeds, where he 
is able to produce them and fails to do so."^* 

Grants or releases from cograiitees of plaintiff’s 
grantor wnll not be presumed, in the absence of ev^ 
idence of acts of possession and ownership over the 
whole tract, or of recognition of his title to the 
whole."*^ 

In ejectment by heirs the presumption arises, on 
preiof that a common ancestor left a will, that he 
devised the land, which must be rebut ted by the 
heirs to establish title in them.^® 

7'Ulc from (government. Title is presumed to be 
in plaintiff where it is showui that he deraigned title 
under a iiatent from the government.Proof of 
a chain of title from the government to plaintiff 
raises a presumiition of the validity of the title and 
of the subserviency of any possession to such ti- 
tle.®2 Under a statute so pro\ iding, where the 
state IS not a part}’, title is conclusively presumed to 
be out of the state.^3 


33. Ill —Copplt V Scolt, 23 N.E 2d 
700, 372 Til. 307. 

34. A1.1-—Cowart v vXaron, 12.1 So 
220. 220 Ala. S.*) 

35. Ala—Cowart v. Aaron, supra 

36. Ala.—Ray v Farrow, 100 So 
8C8. 211 Ala 44.S 

Cal —Western California Land Co \ 
Welch, 183 P. 1611, 41 Cal App 415 
19 CJ p 1076 note 61—p 11.'i8 note 
7 

Sofflclency of showing to raise pre- 
■iimption 

Mere payment of taxes, claim of 
title, assertions of ownership, m.ade 
even on the land.s, and mere w'ords, 
however emphatic, do not show the 
actual possession which raises a 
presumption of title sufficient to 
maintain ejectment.—Greenleaf v. 
Prooklvn, etc, R. Co, 36 NK 303. 
141 NY 395, affirming: 24 N Y.S .526. 
71 Hun 91. 30 N E. 762, 132 NY 408. 
28 AbbNCas 161. reversing: 8 N 
Y S 30. 55 Hun 605 

37. Pa —Dougherty v. Welshans, 81 
A 997, 233 Pa. 121. 

19 C.J p 1168 note 8. 

3S. Ala.—Layton v. Hamilton, 107 
So. 830, 214 Ala. 329. 


I’a—Faux v Cooke. 16.1 A 384. 107 
Pa Supei 88 

PoBBosslon under record title pre- 
Biuned 

Where one in possession of proper¬ 
ly has a recorded title lheii*to, it 
will be presumed that he holds under 
the record title, and not under some 
sef r».-t title inconsistent therewith — 
Criswell V Hulings. 200 A 683, 132 
Pa Super 306 

39. NY—I'ltney v. Leonard, 1 Paigc 
461. 

40. Colo—French v Golston, 100 P 
2d 581 

19 CJ p 1159 note 18. 

41. Ala—^Allred v. Elliott, 71 Ala 
224. 

42. N.Y.—New York, etc, R. Co v 
Moore, 121 N Y.S. 884, 137 App.Div 
461, affirmed 97 N E 41, 203 NY 
615 

43. Ala—Layton v Hamilton, 107 
So 830. 214 Ala 329. 

Colo —French v. Golston, 100 P 2d 
581. 

19 C.J. p 1159 notes 18. 20. 

44. Ala —Dodge v Irvington Land 
Co., 48 So. 383. 158 Ala. 91. 
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Colo—J-'Yench V Golston, 100 J’2d 
581 

19 CJ. p 115b note 74—p 1158 note 
9 

45. Vt —Caledonia County Gram¬ 
mar School V Howitrd, 77 A 877, 
81 Vt 1 

48. Ala—Lavton \ Hamillon. 107 
So. 830, 214 Ala. 329 

47. Ala—I-ia>tori v. Hamilton, su¬ 
pra 

48. Kan —Nay v Mograin, 24 Kan 
75 

49. N Y —Mcukmnon v. Barnes, 66 
Barb 91 

50. NC—Cox V. Beaufort County 
Lumber Co, 32 S.E. 381, 121 NC 
78. 65 Am S R. 725. 

51- V/is—Hewitt V. Butterfield, 9 
NW. 15, 52 Wis. 384. 

10 CJ p 1157 note 82. 

That all necessary preliminary 

stops to the issuance of a patent 

weie tak<n will be presumed — 

Smith V. Pipe, 3 Colo 187 

52. Ill —Augustus V Lydig, 187 N. 
E 278, 353 Ill 215. 

53. N C —Dill-Cramer-Truitt Corpo¬ 
ration V. Downs, 141 S E. 570, 195 

. N.C. 189. 
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Title under judicial or similar sale. According 
to some cases purchasers under judicial sales are 
not put to as strict proof of title as in case of per¬ 
sons buying land from an individual, the presump¬ 
tion being against irregularity in the sale and a 
consequent invalidity of the purchaser’s title there¬ 
under.^^ According to other authority, however, 
a. plaintiff who bases his claim of title on such a 
sale must show the regularity of the proceedings 
leading up to the sale A sale and trust deed, 
after the sale and recording of the deed, will be 
presumed to have been made in accordance with 
the provisions of the trust.®® Under a statute so 
providing, a tax deed is presumptive evidence of 
titlc.®^ 

Effect of recitals in instruments of title. Recitals 
in instruments of title may®® or may not®® create 
presumptions as to the existence of the facts recit¬ 
ed. A statement in the constitution of a state does 
not create a rule of evidence or raise a presump¬ 
tion of title in the people against an actual occu¬ 
pant.®® No presumption arises from the execution 
of a joint deed by several grantors joining under 
words indicating the respective interests of the 
several grantors that their interests are equal ®^ 

Presumptions from identity of names. Proof of 
a grant or deed to a jierson of the same name as 
the one under w^hom plaintiff claims raises a rebut¬ 
table presumption that the latter is the named gran- 
tee.®2 Where the parties claim under a person of 
the same name, and there is evidence to support, 
but none to contradict, the inference of identity, it 
IS reasonable to assume that they arc claiming un¬ 
der the same individual;®® but, where any reason¬ 
able doubt IS cast on the identity of persons on 
whose identity the title depends, a mere similarity 


of names will not suffice to establish a presumption 
of their identity.®^ 

Abandonment or extinguishment. A waiver and 
abandonment of title may be inferred from the cir¬ 
cumstances.®® Thus the expiration of a life estate 
may be presumed from lapse of time.®® So, also, 
a plaintiff relying on prior possession who does not 
bring his action within a reasonable time may be 
deemed to have abandoned his claim ;®^ and lapse 
of time may raise a presumption that a trust cre¬ 
ated by an assignment was executed and the land 
reconveyed or released to the assignor.®® No pre¬ 
sumption exists in favor of persons who never ex¬ 
ercised ownership over land that the title thereto 
conveyed by deed to another person, under which 
no entry was made for more than twenty years, is 
extinguished.®® It will not be presumed without 
evidence that the holder of an outstanding title was 
dead at the commencement of the suit.'^® 

§ 85. - Possession and Right of Posses¬ 

sion 

Right to possession is presumed in favor of a person 
in whom title is found Possession itself, and the char¬ 
acter of possession, may be presumed from appropriate 
circumstances. 

Right to possession of premises is presumed in 
favor of a jierson in whom the title is found or con¬ 
ceded,until a better right is shown and, where 
dispossession terminates within the period required 
to establish a prescriptive title, possession is deemed 
to return to the true owner Where defendant 
was in possession shortly before and shortly aftei 
commencement of the action, his jiossession will be 
presumed during the intermediate period, unless the 
contrary is shown Repeated acts of recognition 


54. Ind—Bateman v Miller, 21 N 
E 292. 118 Ind 245. 

19 CJ r 1157 notes 86. 87. 

‘55. Mass—Frazee v Nelson, 61 N. 
E 40, 179 Mass 456, 88 Am S R. 
391 

19 CJ. p 1157 note 88 
Publication of a sherilTB sale will 
not he presumed where the sheriff 
has filed an execution without any 
return thereon —Claflin v Robin- 
horst, 40 Wis 482. distingruishinsr 
Woodman v Clapp, 21 Wis 350. 
Beoordji destroyed 

A strong presumption that a sher- 
ifTs sale never took place exists 
where neither the sheriff nor the 
attorney had any recollection there¬ 
of, the records having been destroyed 
by fire.—George v. Thomason, 63 Ill 
149. 

56. W.Va.—Fulton v. Johnson, 24 W. 
Va. 96. 


67. Okl —Kelly v Dierks. 236 P 
614. 110 Okl 153 

58. Md—Beall v Lynn, 6 Harr & 
J 336 

19 C J. p 1157 note 94. 

69. Ky.—Short v Clay, 1 A.K Marsh 
371. 

19 C J p 1167 note 95 

60. N y —People v. Trinity Church, 
22 NY 44, affirming 30 Barb. 537 

61. Ga —Taylor v. Meeks, 65 S E. 
850, 133 Ga. 385. 

62. Ga —Doe v. Roe, Ga Dec 140. 

63. Mich—Eames v. McGregor, 5 N. 
W. 408, 43 Mich 313. 

64. Minn.—Ambs v. Chicago, etc., 
R. Co., 46 NW 321, 44 Minn 266. 

65. Cal—Brandt v. Phillippl, 2^ P. 
122, 82 Cal. 640. 

66. Md —Stevenson v. Howard, 8 
Harr. & J. 654. 
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67. N y —Whitney v. Wright, 15 
Wend 171 

19 C J p 1089 note 50 

68. NJ.—King V Manning, 20 N J. 
Law 612 

69. NJ.—Roll v. Rea, 32 A 214, 57 
N.J Law 647. 

70. Ill —Moshcimer v. Usslemann, 
36 Ill 232. 

71- N y. —^Archibald v. New York, 
Cent, etc, R. Co. 52 NE 667, 
167 N.Y 574, affirming, 37 N.Y.S 
336, 1 AppDiv 261 
19 C.J. p 1168 note 11. 

72. Mont—Lamme v. Dodson, 2 P. 
298, 4 Mont. 560. 

73. N Y —Staples v. Schnackenberg, 
132 N.Y.S. 1092, 148 AppDiv. 161 

74. Wis.—Eaton v. Woydt, 26 Wis. 
383. 
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of plaintiff’s title may afford a presumption that 
defendant came into possession under the lessor 
plaintiff^® Possession of a defendant is presumed 
to be lawful until the contrary appears.*^® A hos¬ 
tile possession may be shown by proof that defend¬ 
ant was in possession when suit w^as commcncedJ^ 
Where defendant m possession and his predecessors 
had continuously paid taxes on the land from the 
time of their homestead entry, they are presumed 
to have been continually in possession.^® Where 
plaintiff adduces a chain of title to himself from a 
source known to be valid, possession in each of the 
intermediate g^rantecs will be presumed.’^® Under 
modern statutes giving married women substantial¬ 
ly the rights of a feme sole in respect of their prop¬ 
erty, there is no presumption that the husband is 
in occupation of his wife’s lands, even where he 
lives thereon with her.®® 

§ 86. - Entry 

Presumptions respecting entry may arise from ap¬ 
propriate circumstances. 

Where an entry on which a grant is founded is 
not in evidence, it will be presumed that the grant 
followed the entry in respect of the location of the 
land.®^ Where a brother and an unmarried adult 
sislcr settle on an abandoned improvement and the 
sister assists him in all the work of clearing and 
cultivation, there is no presumption that the entry 
and settlement of the land is that of the brother.®- 


Where defendant had the right to enter by virtue 
of a legal and recorded title, it will be presumed 
that he entered under that right and not as a tres¬ 
passer.®® 

§ 87. - Rebutting Presumptions 

Presumptions may be overcome by evidence showing 
that the actual facts are contrary to those presumed to 
exist. 

Presumptions in favor of title may be overcome®^ 
by documentary evidence,®® or by proof of facts 
inconsistent with the supposed existence of a grant 
or deed,®® or by showing a better title or nght,®^ 
by showing title in defendant®® or in a third per¬ 
son,®® or that plaintiff’s title was subordinate and 
permissive,®® or that the action is barred by the 
statute of limitations.®! So the presumption of ti¬ 
tle arising from prior possession may be overcome 
by stronger and better evidence,®2 as by the show¬ 
ing of an even earlier possession,®® or by a show¬ 
ing that title is in another.®^ Presumption of pos¬ 
session following the legal title to land is destroyed 
by a subsequent grant of the land;®® and presump¬ 
tion that the possession of land is lawful may be 
rebutted by circumstances showing such possession 
to be unlawful.®® TVesumption that defendant 
claims under a deed produced under notice may be 
overcome by evidence that he claims under another 
source of title.®"^ A mixed possession will not pre¬ 
vent the presumption of a deed, unless held by 
both parties claiming title to the same land.®® The 


75. NY—Jackson v Croy, 12 Johns | 
427 

76. h’1.1—Thifas V Ramos, 50 So 945, 
5S Fla 161, 128 Am S R 105 

19 C J p 1159 note 16. 

77. NY—Sharp v. Inf?raham, 4 
Hill lir, 

78. Ark—Wallace v. Hill, 205 S.W 
099 135 Ark 353 

79. N Y —A rent.s v Hong* Island R 

Co, 34 NYS 1085, 80 Hun 126. 
affirmed 50 NK 422, 156 NY. 

1 

80. NY—Hanihee v Hyatt, 45 N K 
939, 151 NY 403—Martin v Rec¬ 
tor, 4 NE 183, 101 NY 77. 

81. Tc*nn —IVrry v Clift, Ch App , 
64 SW 121 

82. Pa—Cambria Iron Co. v. Tombs, 
48 Pa 387. 

83. Pa.—Criswell v Hulings, 200 A. 
683, 132 Pa Super 306 

84. Ill —Augustus V L.ydig, 187 N. 
E 278, 353 Ill 215 

19 C J. p 1159 note 25. 

Abandonment 

In ejectment, parol sale or gift 
of land is not evidence of abandon¬ 
ment sufficient to defeat presumption 
in favor of title of former possessor. 


—l.iaylon v Hamilton, 107 So 830, 
214 Ala 329 

85. Ala.—Hallett v Eslava, 2 Stew 
115. 

86 . U S —Fuller v. Fletcher, C C R I, 
44 F 34 

87. Ala —Eagle, etc, Mfg Co. v. 
Gibson, 62 Ala 369. 

Cal—AVestern California Land Co v 
Welch, 183 P 169, 41 Cal App 435 

88 . Ala—Wilson v. Glenn. 68 Ala. 
383 

Wash—Die us v. Major, 130 P. 474, 
72 AVash. 398 
By adverse possession 
SC — Love V. Turner, 61 S E. 101, 

71 SC 322. 

19 C J. p 1159 note 29 [a] 

89. Ala,—Wilson v Glenn, 68 Ala. 
383 

AVash—Dicus v. Major, 130 P. 474, 

72 Wash. 398 

Unoccnpled lands 

A statute relating to the rebuttal 
of presumptive c»wnership of un¬ 
occupied lands arising from a show¬ 
ing of unbroken ownership for a 
stated period is inapplicable, where 
plaintiff showed superior title ex¬ 
tending back to original source of 
title.—Beers v. Hotchkiss, 238 N.Y. 

959 


S 463, 135 Misc 796. affirmed 246 
NYS 478, 230 App Div 447, re- 

v'erst d on other grounds 175 NE 
506, 25b NY 41 

90. Ala—Wilson v. Glenn, 68 Ala. 
383 

AA'ush —Dicus v. Major, 130 P. 474, 
72 AVash 398 

91. Ala—Wilson v Glenn, 68 Ala. 
383. 

AA^ash—Dicus v. Major, 130 P 474, 
72 Wash 398 

92. Tex —Robertson v. Kirby, 61 
SW 967, 25 Tex Civ App 472. 

19 C J p 1159 note 32 fa] 

93. NY—Smith v. Lorillard, 10 
Johns 338 

94. Ala—Hallett v. Eslava, 2 Stew. 
115 

19 C J p 1158 note 9. 

95. NY—People v Inman, 90 N.E. 
438, 197 NY. 200, affirming 116 N. 
YS 1141, 130 AppDiv 892 

96. Fla—Base v. Ramos, 50 So 945, 
58 Fla. 161, 138 Am SR 106. 

19 CJ. p 1160 note 35 

97. Ga—Brinkley v. Bell. 56 S.E. 
187, 126 Ga 480. 

19 C J. p 1160 note 36 
96. Md—Beall v. Lynn, 6 Harr. & 
J. 336. 
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presumption that a warrant belongs to the warran¬ 
tee named therein may be rebutted 

Presumptions may be rebutted by contrary pre¬ 
sumptions.^ 

§ 88. Admissibility 

Evidence in ejectment actions is admissible when, and 
only when, it is competent, relevant, and material to 
the issue. 

The general rules underlying the requirement 
that evidence must be competent, relevant, and ma¬ 
terial to the issue are applicable in ejectment ac¬ 
tions. ^ Within the rule evidence may be admitted 
where it corroborates other witnesses,^ where it is 
competent as to some of the defendants, although 
not as to others,^ or where it bears out plaintiff’s 
right to damages for the use of the property ** Ev¬ 
idence which tends to raise a false and irrelevant 
issue should not be received, as it would necessarily 
tend to obscure the actual issues in the case.® Ev¬ 
idence IS inadmissible of the bad character of one 
of the parties through whose hands the title passed, 
hut w'ho IS connected with the case in no wa> other 
than as his name so appears in the title,or that 
claimant was for years too jioor to sue.® Plain¬ 


tiff IS not prejudiced by the admission of incompe¬ 
tent evidence wrheii offered by defendant for the 
purpose of connecting his own title with a prior 
grant, w'^here proof of such grant w^ould of itself 
render plaintiff’s claim of title invalid,® or by the 
rejection for insufficient authentication of a foreign 
deed offered by defendant.^® In ejectment by an 
administrator against one not a privy in estate evi¬ 
dence that defendant, a former administrator, ap¬ 
plied to sell the land is inadmissible.^^ Testimony 
b^*^ a witness that he had sold the lands in contro¬ 
versy IS irrelevant A statute excluding evidence 
not produced before trial pursuant to a notice to do 
so scr\e<l by the adverse part> has been held not 
applicable to ejectment actions Declarations 
generally see the CJ S title Evidence § 211 et seq, 
also 22 CJ. p 218 note 99 et seq. 

Value of pjcunscs. Evidence of value of the 
premises is inadmissible except so far as it affects 
mesne i>rofiiv, * but e\idtnce of the value of the 
land IS admissible on an issue of fraud on the part 
of defendant in procuring from plaintiff the deed 
under which defendant claims l*** W^here plaintiff’s 
deeel is attacked only for want of delivery, evidence 
of the value of the land is irrelevant^® 


99. Pa—Campbell v. Gal breath, 1 
Watts 70 

1. I' Si — Frdiisoe V Bushnell, Ohio, 
251 F 850 164 CCA 66 
19 CJ p 1159 note 28 fa]. 

3. Ga—WiPt^s V. Folsom, 115 SR 

4. 154 C.a 618 

Tenn—Andi*rson v How'ard, 74 S W 
2d 287, 18 TennApp 169 
19 C .1 p 1160 note 40 
Svidence held admisslhle 

(1) Generally—Smith v. Jones, 

Tex Civ App. 192 S W 795. error 

refused 

(2) Testimony by administrator of 
original owner concerning- land in 
ilispute, and sale thfreof to plaintiff, 
togethf'r with proett dings authoriz¬ 
ing .sale, held erroneously e.vcluded 
—Guthrie v. Gabkins, 155 SE 185, 
171 Ga 303 

(.2) Where wife claimed that di- 
voreo decree, confirming paitition 
agreement without Identifying it, 
referred to a verbal agreement, 
which gave her land in dispute as 
her share of community property, her 
testimony as to improvements made 
thereon, though inadmissible to show 
title to or equity in It. was .sdmissi- 
ble to show relations lietween her 
and husband as to propertv and 
reasonableness of claimed agree¬ 
ment —Rose v Rogers, Tex Civ.App , 
264 SW. 954. 

Svidence held InadmlsBlhle 

(1) Generally. 

Ala—United States Lumber & Cot¬ 


ton Co. V Cole, 81 So (.64, 202 Ala 

688 

Ga—Lanier v Rrvant, 179 SE 346, 

180 Ga 409 

Pa—Shive v Bollinger, 54 York 17 

(2) Evidence of fi fas held by 
sheriff, not levied, held projuilj ex¬ 
cluded as imm.nttruil in ej(<tnien( in- 
\oIving title under sheriff's deed — 
Pearson v Fox, 145 S E 87.5, 1(.7 (3a 
448. 

(3) In an action of ejectment by 
persons claiming under a m.arriod 
w'oman who formerly owned an un¬ 
divided interest in the land, proc < i d- 
ings to set apart to her a year’s sup¬ 
port from the estate of hei liusl.and, 
under w'hom none* of the partus 
claimed, held irrelevant and inad¬ 
missible—Green v. Rountree, 116 S 
E. 116, 155 Ga 1 

(4) Where plaintiff prove.s his title 
by a patent issued by the state 
granting the prerni.ses in controver¬ 
sy as “swamp and overflow t-d’* land.s, 
it is error to admit dt fend.ant’s evi¬ 
dence that the lands are drv and fit 
for cultivation, where defendant has 
not brought or oflered to bring him¬ 
self into relations with the state or 
the United Stales—Carder v Baxter, 
28 Cal 99 

Opinion a« to povsesBion 

(1) Actual possession of the land 
in dispute may be testified to by a 
witness generally subject to cross- 
examination —Sweeney v. Sweeney, 
48 S E. 984, 121 Ga. 293. 
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(2) Hut it seems that this W'oiild 

not be so with rc g,ird to constructive 

pc><^s< ssion —Cop« land v Jordan, 87 

SE 103 4, 144 Ga 636 

3. Ala—McIntosh v Windham, 56 
So 1020, 174 Ala 14 5 

4. Ala—Russc'll v. Erwin, 41 Ala 
292 

5. Mont —G’Toole v Copeland, 36 
Mont 344, 92 P 9(.7 

6. >fC—Tuttle V. Wairen, 69 SE 
42(.. 153 N C 45*' 

19 CJ p 1160 note 44. 

7- (3a—Boat light v. Porter, 32 Ga 

130 

a IT S —Fuller v Fletcher, C C R I, 
44 P 34 

9. US — Smyth v. New Oileans Ca¬ 
nal, etc, Co, La., 93 P. 899, 35 C. 
C A. 646. 

10. Mich—Crooks v Whitford, 11 
NW 159, 47 Mich. 283. 

11. Ga—Pitts v. Whitehead, 49 S E 
693, 121 Ga 704—Luttrell v White- 
head. 49 SE. 691, 121 Ga. 699 

12. Ala—Hoyle v. Mann, 41 So. 835, 
144 Ala 516. 

13. ITS—Copperthwait v. McCord, 
C.CGhio, 6 FCas No.3.216, 2 Mc¬ 
Lean 143. 

14- Ga.—Merrill v. Whitaker, 42 Ga 
403. 

15. Ala—Butler v. Hill. 67 So 260. 
190 Ala. 576. 

16. Ga.—Richards v. Smith. 153 S 
E. 44. 170 Ga. 398. 
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§ 89. - Collateral Proceedings, Judg¬ 

ments, and Records 

a. In general 

b. Particular proceedings 

a. In (xeneral 

Provided they are competent, relevant, and material 
to the issue. Judgments, orders, records, etc., in other 
proceedings involving the same land and the same par¬ 
ties, are admissible in evidence. 

Iiulgments, orders, records, reports, and the like 
in other proceedings involving the same land and 
the same parties, ^7 including the record of another 
casc,i^ may be received as evidence of possession^® 
or of title or right to possession,2® and particularly 
is this so where the purpose is not to show an ad¬ 
judication of title, but merely to establish a link 
in jdaintiffs chain of title as against defendant who 
was a party to that suit, even though no decree was 
jiassed against him but of course such evidence 
IS inadmissible if it is not competent, material, and 
relevant ““ It has been held that a jiulgmcnt entry 
alone, unaccompanied by any other part of the rec¬ 
ord of such judgment or any sufficient explanation 
of Its absence, is generally inadmissible when of¬ 
fered for any purpose other than to show the fact 
of Its rendition and the record of a suit show¬ 
ing an append is inadmissible to prove the recovery 
or to show ihe date of the commencement of the 
action or to intercept an adverse possession and the 
continuity of possession An award appealed 
from has no merit or weight as testimony An 
application in the nature of a vacating warrant filed 
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since the action was brought is inadmissible.^® An 
intervening petition and the proceedings on issue 
thereon, to which plaintiff was not a party and 
which issues are still pending, should be excluded.27 

b. Particular Proceedings 

The admissibility of the record in other proceedings 
depends largely on the issues therein and the purpose 
for which it IS offered. Where the common-law rule that 
a Judgment in ejectment is not conclusive on the question 
of title obtains, such a Judgment is inadmissible to prove 
title. 

A decision of the land office is admissible to show 
the validity of a preemption claim 28 

Other ejectment proceedings. Under the com¬ 
mon-law rule that a judgment in ejectment is not 
conclusive on the question of title as between the 
same parlies, the judgment in a prior ejectment ac¬ 
tion between the same parties or their privies in¬ 
volving the same title or right or possession is gen¬ 
erally held not admissible on the question of title or 
right of possession,2® although there is some au¬ 
thority to the contrary.®® The record of a former 
ejectment suit between other parties not in privity 
with the parties to the present suit is inadmissible 
to prove any essential fact established thereby or 
which was necessary to the rendition thereof,®^ 
and the record of a pending suit by the same plain¬ 
tiff against defendant’s grantor for other land is 
not admissible A prior judgment against de¬ 
fendant in ejectment is comiictent evidence to con¬ 
stitute a link ill plaintiff’s chain of title,®® or to 
show adverse possession under color of title where 
It IS offered as a link in the chain of title,®^ although 


17. Ala—navis v I-UackshtT Co, 30 
So 730. 131 Ala 401 

19 CJ p IIGO note r.2 

18. Va.—Virginia, etc, Coal, ete, 
Co. V. Fields, 26 S E 4J6, 94 Va 
102 . 

19 C J p 1161 note 53 

19. Cal —SpoUs V. Hanley, 24 P. 
73S, 85 Cal 155 

19 CJ p 1161 note 54 

20. Wyo—Atlas Roaitv Co v. How- 
ray. 65 P2a 1122, 112S. 51 Wyo 
318. quoting Corpus Juris. 

19 C.J. p 1161 note 55 

21. Wyo—Atla.s v Rowray, 65 1’2d 
1122, 51 Wyo 318 

19 C.J. p 1161 note 56. 

22. Pa—Ream v. Gardner, 18 Pa 
Super. 245. 

19 CJ p 1161 note 57. 

23. Fla —Clern v Meserole, 32 So. 
815, 44 Fla 234. 

19 C J. p 1161 note 58 

24. Tenn—Chilton v. Wilson, 9 
Humphr 399. 

25. Pa—Shaelter v. Kreitzer, 6 Binn. 
430 

28 C J S.—61 


26. I’a —Shippen v. Aughenbaugh, 4 
Yeates 328 

27. Mo—Atkison v Dixon, 10 SW 
163, 96 Mo 582. 

28. Ark—Caines v Hale, 16 Ark 
9, affirmed 22 How 144, 16 L Ed 
264 

29. Mo—^Whitaker v. Whitaker, 58 
S W 5. 157 Mo 342 

Conclusiveness of judgment in eje< l- 
ment action see the CJS title 
Judgments § 739, also 34 C J p 
94/ note 14-p 952 note 57. 
Admissibility of plesAlngs to show 
nght asserted 

Where right by adverse possession 
IS in issue, pleadings in a former 
< jectment suit between the same 
parties and involving the same land 
are admissible to show that deft nd- 
ant asserted exclusive right to pos¬ 
session at the former suit.—Whitak¬ 
er V Whitaker, supra 

30. Ky.—Cecil v. Johnson, 11 B Mon. 
36 

34 C.J. p 948 notes 21, 22. 
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31. Va—l^vncliburg Cotton Mills v. 
Rivis 70 SE 542, 112 Va. 137. 

19 CJ p 1162 note 74 
Admissibility of ex parte court or¬ 
der deeianng title to be in person 
who had selticii on land and paid 
luxi-s for statutory period, against 
siibsoqurnt loiator under land office 
warrant —Hurley v. Charles, 65 S. 
E 468, no Va 27 

To show poBsossion since Judgmm&t 

A piioi judgment against other de¬ 
fendants, in connection with evidence 
of Its execution, is admissible to 
show the possession of plaintiff as 
of the time thereof—Towle v Pal¬ 
mer, 24 N" Y.Super. 437, 1 Abb Pr N S. 
81 

32. Ala—Wisdom v. Reeves, 18 So, 
13, no Ala 418 

Pa—Hmlautf v. Bowers, 7 Pa Dist. 
83, 20 Pa Co. 430. 

33. N.C —Buchanan v. Heddcn, 85 
S E 417, 169 NC 222. 

19 C J p 1162 note 78. 

34. Ala —Barron v. Barron, 25 So. 
55, 122 Ala. 194. 
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not set forth in plaintiflTs abstract of title and, 
although present plaintiff was not a party to the 
former suit, where possession was taken by former 
plaintiff under his judgment, such judgment is com¬ 
petent for the purpose of proving a breach in the 
continuity of defendant's possession.^® The rec¬ 
ord of a prior ejectment suit in which a plea of not 
guilty was filed, but no judgment recovered, is inad¬ 
missible for any purposc.37 

Condemnation proceedings. The record of con¬ 
demnation proceedings is admissible in behalf of 
defendant to prove possession under claim of ti¬ 
tle,®® although plaintiff was not a party to such 
proceedings;®® and this rule prevails in behalf of 
a defendant who is a transferee of the rights of 
a railroad company which was duly empowered to 
•condemn lands.^® 

Dower proceedings. The proceedings resulting 
in a decree setting apart dower have been held ad¬ 
missible for the purpose of identifying the dower 
lands claimed by the remainderman, and to show 
the nature of the widow’s possession and of her 
successors during the continuance of the life es- 
tate.^^ 

Forcible entry and detainer, A judgment in an 
action for unlawful detainer is not admissible in a 
subsequent action of ejectment between the same 
parties,^® nor is evidence that an executor named 
brought forcible detainer against plaintiff and de¬ 
fendant, and that they won the case, admissible to 
show title in defendant.^® 

Partition. A judgment in partition, which forms 
a link in the chain of title, is competent evidence 
in an action of ejectment, even against a person 
who is a stranger to the partition proceedings.^^ 


Trespass, The pleadings, verdict, and judgment 
on the general issue in an action of trespass quare 
clausum fregit between the same parties, together 
with parol proof that the right to the land had 
been brought in question in such action, are compe¬ 
tent evidence in ejectment brought for the same 
land;^® but a judgment for damages in an action 
for trespass on land in a justice’s court is not evi¬ 
dence against defendant therein in ejectment by 
plaintiff in that suit.^® 

§ 90. - Acts of Estoppel 

Except in Jurisdictions where equitable estoppel is 
not available as a defense, evidence proving or tending 
to prove an estoppel against plaintiff may be admitted. 
Defendant's acts operating as an admission of plaintiff's 
title may also be admitted in proper cases. 

Except in those jurisdictions where equitable es¬ 
toppel is not available as a defense,^*^ evidence of 
acts of plaintiff constituting an estoppel,^® or of 
acts of plaintiff’s lessor which tend to conclude 
him and those who derive title under him,^® has 
been held admissible, although the fact that a city 
in assessing the expenses of a street improvement 
officially recognized title of another in land not tak¬ 
en IS not evidence to support his title in ejectment, 
even against a defendant claiming under a grant 
from such city Also, evidence which goes to 
prove an equitable estoppel against plaintiff or an 
equitable title in defendant’s grantor claiming un¬ 
der plaintiff IS not immaterial, although it may not 
be sufficient of rtself for such purposes.®^ So the 
lessor may be concluded by his acts of location and 
of agreement with the lessees,®® but whether de¬ 
fendants to whom the lessor sold the tract of which 
the leased lands were a part will be bound depends 
on their knowledge.®® Again acts of defendant op- 


Va.—Lynchburg Cotton Mills v. 

Rives, 70 SE 542, 112 Va 137 
35. Pa—Logan v. Quigley, 11 A 92, 
8 PaCas 377. 

33. Va—Sutherland v. Gent, 82 S.E 
713, .116 Va 783 

37. Pa.—Umlauff v. Bowers, 7 Pa. 
Dist. 83 

38. U.S.—Chess v. Grant, W Va , 163 
F. 500, 90 C.C.A 46 

39. U S —Chess v Grant, supra. 

40. Ill-—St. Louis, etc, R Co. v. 
Needles, 85 111. 462 

41. Ala—Ray v. Farrow, 100 So. 
868, 211 Ala 445 

48. Ga—Jordan v. Jordan, 30 S E. 

265, 103 Ga 482. 

19 C.J. p 1161 note 67. 

Hsoovd of a judgment of dismissal 
of an action of forcible detainer be¬ 
tween other parties is not admis¬ 
sible.—Hardin v. Forsythe, 99 111 
312. 


43- Ky —McGuire v. Lovelace, 128 
S.W 309 

44- N Y —Greenleaf v. Brooklyn, 

etc, R Co., 30 NE. 762, 132 N.Y 
408, 28 AbbNCas 161, reversing 8 
NYS 30. 55 Hun 605, 36 N E 393, 
141 NY 39.5, affirming 24 N.Y S. 
526. 71 Hun 91. 

19 C.J p 1161 note 69. 

45. Hawaii —Kalama v. Kekuanaoa, 
2 Hawaii 202. 

Ky—Robinson v. Sutton, 2 A.K. 
Marsh 304 

19 C J p 1161 note 74). 

46. Pa —Gobble v. Minnich, 10 Pa. 
488. 

47. Ill —Kesl V. Coblne, 145 N E 
148, 313 Ill. 438. 

Va—Schaubuch v. Dullemuth, 60 S 
E 745, 108 Va. 86, 16 Ann Cds 826 
19 C J p 1162 note 81. 

Equitable estoppel as defense see su¬ 
pra S 46. 


48. Fla.—Mahoney v. Cooke, 157 So. 
200, 117 Fla 91 

Ky —Coombs Land Co v. Gross, 288 
S W 289, 216 Ky 648 
Mo —Roberts v Adkins, 5 S W.2d 70, 
319 Mo 787 
19 C J. p 1162 note 82 
"Equitable estoppels . . . are 

admissible under the plea of not 
guilty.”—Kagan v Ellis, 22 So 727, 
39 Fla 463, 473, 63 Am S R 167. 

49. NY—^Jackson V. Ogden, 4 

Johns. 140 

60. NY—Jarvis v. Lynch, 62 N E. 
667, 167 NY. 445, affirming 36 N.Y. 
S. 220, 91 Hun 349. 

51. Fla.—Blaokiston v. Smith, 73 So. 
839, 73 Fla. 26. 

52. Pa.—Thompson v. Ridelsperger, 
22 A 826, 144 Pa. 416 

53. Pa.— Thompson v. Ridelsperger. 
supra. 
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crating as an admission of plaintiff’s title may be 
admitted in proper cases.®^ 

§91. - Identity and Description of Prop¬ 

erty 

Provided it is competent, material, and relevant, evi¬ 
dence relating to the identity, description, and location 
of lands may be admitted, and this applies to documentary 
evidence and to plats and surveys. 

Within the general rules governing the admissibil¬ 
ity of evidence in ejectment actions, evidence as to 
the identity, description, and location of the proper¬ 
ly involved in the action has been held admissible in 
some instances^^ and inadmissible in others.®® 

Documentary czndcnce. Extrinsic documentary 
evidence is admissible to identify or locate the land 
in controversy where its identity or description is 
uncertain,®^ but such evidence must comply with 
the general requirements as to competency, materi¬ 
ality, and relevancy An instrument which does 
not describe the land,®® or which is wanting m a 
sufficient description thereof,®® is inadmissible for 
this purpose. Records or abstracts therefrom may 


8 91 

be admissible to identify the land;®^ but records 
which contain no mention of the land in contro¬ 
versy arc not admissible and records which are 
immaterial are of course properly excluded.® ^ 
Again where the title rests on a sheriff’s sale, the 
land may be identified by the levy;®^ and an “en¬ 
try” has been held admissible to identify the calls 
of a patent,®® although inadmissible to furnish par¬ 
ticulars of a description not contained in the grant.®® 
Evidence is also admissible of the location of an 
object which is one of the calls of the patent, on the 
question of disputed boundary.®*^ 

Plats and surveys. When necessary the iden¬ 
tity, description, or location of the land in contro¬ 
versy may be shown by plats, surveys, and the 
like,®® the authenticity and accuracy of which are 
not denied;®® and explanatory notes of a sur¬ 
veyor appointed to retrace lines are admissible 
so far as they relate to marks on the ground 
and explain his own work, but not as to matters 
of possession but of course such evidence 
must comply with the requirements as to compe¬ 
tency, materiality, and relevancy.An official 


54. NC—Nancp v. Rourk, 77 SE 
757. 161 NC 646 

19 C J p 1162 note 80, 

55. Ala—StalKtard Air Line Ry Co 
V McFiy, 128 So 239, 221 Ala 
296—JatkHon \ O’Neal, 118 So 
.552, 218 \la 328 

Colo —Burns v Laridreth, 19 P 2d 
4‘)3, 92 Colo 215 

R1—Waltnmn v Kelley, 123 A 88, 
45 RI 381 

19 C.I p 1163 note 18. 

Testimony showiner allotment of 
iTtul as dower .'^ind possession there¬ 
of by widow held admissible to lo- 
fate land and show limits of posses¬ 
sion —In re Freeman's Heirs at Law, 
128 S E 404, 189 NC 790 

56. Ill —Bald V Nuernberger, 113 
N E 117, 274 Ill 123. 

19 C J P 1163 note 19 

57. Ala—Ray v. Farrow, 100 So 868, 
211 Ala 445 

R I —Wattman v Kelley, 123 A. 88, 
45 RI 381 

19 C J p 1164 note 28. 

A statute dividing a county is 
admissible to show that the land 
described in the patent as in a cer¬ 
tain county actually lay in another 
county —Chapman v. Doe, 2 Leigh, 
329, 29 Va. 329. 

58. Md.—Beall v. Bayard, 6 Harr & 
J. 127—Roseberry v Senev, 3 
Harr & J 228—Carroll v Norwood, 
1 Harr & J 167 

19 C.J p 1164 note 29. 

59. Pa.—Hart v. Williams, 41 A. 
983, 189 Pa 31 

19 C.J. p 1164 note 30. 


GO. Pa—Cunningham v. Neeld, 47 
A 954, 198 Pa 41 
19 C.J p 1164 note 31. 

61. Va —Virginia Sulphur Mines 
Co. V Thomx>son, 23 S E 232, 93 
Va 293 

19 C J p 1164 note 32. 

62. Ala—Nashville, etc., R Co. v. 
Hobbs. 24 So 933, 120 Ala. 600. 

19 CJ p 1164 note 33 

63. Ala—.Tones v. Wild, 65 So 34 9, 
186 Ala 640 

19 C.J. p 1164 note 34. 

G4(i Pa —Beeson v. Hutchinson, 4 
Watts 442 

65. Va —Camden v Haskill. 3 Rand 
462, 24 Va 462 

66. Va—Camden v Haskill, supra. 

67. Cal—Northern R Co. v, Jor¬ 
dan, 25 P. 273. 87 Cal, 23. 

68. 19 C J p 1164 note 39 

Flat contaialng' •ntxlea as to pos. 
session 

In action of ejectment involving 
question whether there had been a 
partition of the tract sued for and 
other tracts, a plat, although em¬ 
bracing land not sued for and con¬ 
taining entries as to the ownership 
of adjoining land, was held proper¬ 
ly admitted.—Green v. Rountree, 116 
SE 116, 155 Ga 1. 

Parol evldenos relating to surveys 
held admissible. 

Ala—Jackson v. O'Neal, 118 So. .5.52, 
218 Ala. 328. 

Colo —Burns v. Landreth, 19 P 2d 
493, 92 Colo. 235. 

Parol and extrinsic evidence gener¬ 
ally see the C J.S. title Evidence S 
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1007, also 22 C J. p 1261 note 11 et 
seq 

Surveys made after suit and the 

testimony of surveyors in reference 
thereto are admissible.—Cannon v 
Yarbrough, 89 So 911, 127 Miss 186 

Fart of draft 

Where a deposition contains a ref¬ 
erence to lines run and surveys made, 
and there is anne.xed thereto a draft 
which does not embrace all these 
lines and surveys, but only those of 
the tract in dispute, it is sufficient 
for its admission that defendant is 
present to cros&-< xamine and does 
not ask for any other or further 
draft—Smay v Smith, 1 Penr & W. 
Pa, 1 

69. Ga—Copeland v. Jordan, 95 S. 
E 13, 147 Ga 601. 

70L U S —Banning v. Case. Pa. 14 
PCas No 8,072, 4 Wash C C 169 
71. Ky—Chiles v. Jones, 4 Dana 
479 

19 C J. p 1165 note 42. 

Defluiteuess 

A plat and certificate of survey 
showing generally the metes and 
bounds of the tract are sufficient¬ 
ly definite to be Introduced without 
the designation of the particular par¬ 
cels —Spears v. Burton, 31 Miss. 
547. 

Sffeot of pOBtpouement of survey 

Where a survey was commenced 
on the day that notice was given 
to attend and was postponed from 
day to day on account of bad weath¬ 
er, and was not completed until the 
third day, the report of the surveyor 
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survey, where the original location of the warrant 
is not proved, is not admissible to apply the patent 
to land not described therein neither is the re¬ 
port of the surveyor general to the commissioner of 
the general land office detailing the history of his 
operations in making a survey admissible to prove 
the location of the land surve3^ed.73 A survey 
made prior to the institution of the suit by order of 
court in another suit belwcen other parties is not 
admissible nor is a map made by order of the 
state harbor commissioners but not shown to have 
been approved or adopted by them.75 A plat filed 
in another case is not admissible as against a ten¬ 
ant who was not a party to the survey.^® It has 
been held that locations are not admissible where 
the parties claim under a common source and there 
is no dispute as to the location of the divisional 
lines,nor can the location of an object not locat¬ 
ed on the plat be shown nor can plaintiff go out 
of the plat to prove defendant’s possession of other 
lands.^^ A draft of an unofficial survey showing 
the boundaries and location has been held admissi¬ 
ble;*® and according to some authorities an ex 
parte survey of a disputed line in the absence of the 
parties and not ordered b^' the court is admissible 
in evidence as tending to show' the location of the 
line,*^ but according to others a private survey 
made ex parte without order of court is inadmissi¬ 
ble to establish boundary.*2 it has been held that 
a plat not made by any public authority or not 
shown to be correct cannot be used to enable a wit¬ 
ness to testify to objects thereon of essential im¬ 
portance in showing a boundary line in controver¬ 
sy.** Evidence is also inadmissible of a warrant 


and survey which neither interfered with the sur¬ 
vey of the land in dispute nor adjoined it.*^ A 
copy of a plan of the premises may also be admit¬ 
ted to show the general location, notwithstanding it 
may not be admissible as original evidence.** A 
defendant who claims under the same survey as 
plaintiff cannot object to the admission of such 
survey in evidence.** A survey cannot be im¬ 
peached by parol evidence after a long lapse of 
time when all of the traces and marks of such sur¬ 
vey have disappeared.*"^ 

§ 92. - Title and Right to Possession 

a. In general 

b Deeds, grants, and conveyances 
c Judicial and similar sales 
d Leases 
e Mortgages 
f Descent or devise 
g Other modes of acquiring title 
h IMiscellaneous types of proof 
i. Public lands 

a. In General 

The admissibility of evidence bearing upon the title 
to, or right of possession of, the property in dispute de¬ 
pends upon Its competency, relevancy, and materiality. 
In connection with the purpose for which It is offered. 
Parol evidence, while generally inadmissible to show title, 
may be admitted to show the nature or extent of a claim. 

When the title to, or right of, possession is prop¬ 
erly in issue the competency, materiality, and rele¬ 
vancy of evidence to establish the fact is governed 
by general rules as to the admissibility of evi¬ 
dence.** Under allegations of ownership plaintiff 


ought not to be excluded as evidence 
on that account—Orr v. Hollidays, 9 
BMon., Ky.. B9. 

7a. Pa.—Payne v. Howard, 107 Pa 
679 

73- Mo.—Clark v. Hammerle, 36 Mo 
620. 

74. Miss.—Surget v. Liittlc, 13 Mis.s 
319 

76. Cal.—^People v. Klumpke, 41 Cal. 
263. 

76. Ky.—Chiles ▼. Jones, 4 Dana 
479 

77. Md.—Kelso v. Stiger, 24 A. 18, 
75 Md. 376. 

78- Md.—Neal v. Hopkins, 39 A 322, 
87 Md. 19. 

19 C J p 1165 note 49. 

79. Del.—^Anderson v. Stean, 2 Del. 
60. 

Md.—Clary v. Kimmell, 18 Md 246 
19 C.J. p 1165 note 60. 

SOl Pa—Hoey v. Furman, 1 Pa. 295, 
44 Am.D. 129. 


81. Ky—Mclntire v. Funk, 6 Lilt. 
33. 

NC—Justice V. Luther, 94 NC 
793 

82. Miss—Surge! v. Little, 13 Miss 
319 

19 J p 1104 note 17 [a]. 

Notice 

Surveyor could prove the plat and 
survey made by him where the sur¬ 
vey was made with notice to de¬ 
fendant or his attorney—Kolb v, 
Jones, 40 S K 168, 62 SC. 193 

83. Md —Jacob Tome Inst v. Davis, 
41 A 16G, 87 Md 591. 

A <*8ketcli of a plat” not marked 
with courses and distances, made by 
a nonexpert grantor and annexed to 
his deed, is admissible with the deed 
as an illustration merely —Rapley v 
Klugh. 18 SE, 680, 40 S.C 134. 

84. Pa —Bratton v. Mitchell, 3 Pa. 
44. 

85. Mass —PTazee v. Nelson, 61 N E 
40, 179 Mass. 466, 88 Am S R. 391. 
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86. Pa —Powers v. MePerran, 2 
Serg & R 44. 

87. r*a —Belas v. Levan, 4 Watts 
294 

88. Mo.—Gray v. Shelton, 282 S W. 
53 

19 CJ p 1165 note 59 

Acquisition of title after suit 
brought 

Evidence that plaintiff acquired 
title and right of possession after 
comment ement of ejectment action 
was incompetent—Plenderleith v 

Edwards, 169 NE 780, 328 Ill. 431. 
Where ownership not In issue 

(1) In a possessory action, evi¬ 
dence of title IS pertinent only to 
show character and extent of pos¬ 
session claimed —Pittman v. Bourg, 
153 So 22, 179 La. 66. 

(2) Thus, where defendant's denial 
of plaintiff's prior possession and 
ouster precludes inquiry into plain¬ 
tiff’s title, it is proper in a posses¬ 
sory action for trespassing to limit 
the proof to the fact of possession 
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may prove such title as he has from whatever 
source he may have acquired it, and by any species 
of conveyance which is recognized by law.*^ Un¬ 
der similar circumstances defendant may give evi¬ 
dence of his title and, where he interposes a 
plea denying possession, competent evidence is ad¬ 
missible to establish such plea notwithstanding he 
also pleads not guilty.®^ 

Particular evidence has been held admissible 
on behalf of either party to show that they claim 
from a common source ,^2 jq show claim of title 
to show the relation of the parties to the land;^^ 
to show the character of possession to show the 
connection of defendant’s claim of title with that 
of plaintiffto show plaintiff’s reason for al¬ 
lowing defendant to remain in possession to 
show the abandonment or relinquishment of an out¬ 
standing title set up in bar of a recovery, or that 
It is not a subsisting operative title;®® or to show 
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possession and acts of ownership with other cir¬ 
cumstances as tending to establish a conveyance.®® 
As a rule, a plaintiff who fails to show a good title 
in himself cannot make inquiry into defendant’s 
title,^ but a plaintiff may put in evidence as to the 
deed under which defendant claims to show the 
true location of a division line upon which the 
title to lots of plaintiff and defendant depends,^ 
and it has been held that where defendant sets 
up title in various wajs plaintiff may give defend¬ 
ant’s title in evidence, when he refuses to do so 
himself.® DefLiidanl may show outstanding title 
in a third person but where plaintiff may recover 
upon .showing a right paramount to that of de¬ 
fendant, although the legal title is outstanding in 
another, evidence offered by defendant of an out¬ 
standing title in a third person is incompetent and 
immaterial.^ 

Parol or extrinsic evidence. While parol cvi- 


and to exclude evidence of ownership 
—I?runln#r v. City of New Orleans, 
115 So 733, 165 La 511 

89. Mont—C^onsolidated Gold, etc, 
Min Co V. Struthers, 111 P. 152, 
41 Mont 565. 

Evidence under pleadings generally 
e supra § 7‘1 

Evidence held admissihle 

In ejectment, proof that plaintiff 
held under agreements which w'cre 
not denied held competent evidence 
aft< r records were rejected for im- 
propci recordation—Dudley v Ro¬ 
sier S(* Pa Super. 157 
Evidence held inadmlsslhle 

T\ipcr writing purporting to convey 
«*stafe for life to defendant in ejec t- 
mc-nl, not a deed, will, lease, nor 
contract, held properly excluded — 
Walker v Owens, 149 S E. 374, 197 
NO 412 

Otlier than written title 

The w'oid “title" as used In this 
rule does not necessarily moan a 
written title, but means any such 
right as IS good in law to resist the 
title of plaintiff—Grace v Means, 59 
SE 811, 129 Ga 638—19 C.J. p 1075 
note 57 

90. Conn —Isham v. Townsend, 1 
Root 232. 

Whether better title immaterial 

Title under which defendants in 
possession claim may always be 
shown, although It may not be the 
better one 

U S —Sheridan v Southern Pac. Co., 
Or, 179 P 81, 102 CCA. 375. 

Pa.—Grant v. Levan, 4 Pa. 393 

91. Pla—Gill V Graham, 45 So. 
845, 64 Fla. 259. 

98. Ala—Ray v. Farrow, 100 So 
868, 211 Ala. 445—Stewart Bros v. 
Hansom, 87 So. 89, 204 Ala. 689. 

19 C.J. p 1166 note 65. 


Parol sale to defendant 

Plain HIT IS not entitled to prove 
a parol sale to defendant from the 
alleged common source—Garden 
Realty Corporation v Pric'e, 183 SE 
178, 165 V*i 520 

93. Minn—nnedy v MpQiiaid, 58 
NW 35, 56 Minn 450 

Evidenco admissible under one of 
several demises 

Where two or more demises arc 
laid in the detlaration, evidence can¬ 
not bo excluded merely because it is 
applicable to one demise and not to 
the otheis, although its operation 
and effect should be explained and 
limited by a re<iu€*st innde foi ap- 
piopririte instiiK tions—Slaughter v 
Doe. 67 Ala 494 

94. SD—Tilton v Flormann, 117 
NW 377 22 SD 324 

19 CJ p 1166 note 67 

95. Ala —Layton v Hamilton, 107 
So 830. 214 Ala 329—Ray v Far- 
row^ 100 So 868. 211 Ala 44 5 

19 C J p 1166 note 68 
Receipt for part payment 

Where defendant claimed land set 
apart to widow^ by mesne convey¬ 
ance, there w^as no error in admitting 
receipt for named sum as part pay¬ 
ment on land issued by widow to de¬ 
fendant’s agent, reieipt being ad¬ 
mitted in connection with other evi¬ 
dence showing that amount receipted 
for was part of pui chase price — 
Hightower v Hightower, 127 S E 
103. 159 Ga. 769. 

96. Ala—Ray v Farrow, 100 So 
868, 211 Ala 445 

Ill —Mettler v Miller. 22 N B 520. 
129 Ill. 630 

Evidence of husband’s desertion 

may be shown by a married woman 
suing her husband in ejectment — 
Zuker v. Zuker, 21 Pa.Dist. 1054. 
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97. S C —Brucke v Hubbard, 54 S 
E 249. 74 SC 144 

98. Ark —Sharp v. Johnson, 22 Ark 
79 

99. Conn—Cahill v. Cahill, 54 A 
201, 732, 75 Conn 522, 60 LRA 
706 

Vt —Townsend \ Downer. 32 vt 183 
Improvements by plaint, ff 
Mo—Allen v Mansfield, 18 S W 901. 
108 Mo 313 

Improvements by defendant 

Pa—Boggs V Varner, 6 Walls & 
S 469 

1. US—W^c.'st V Eist Coast Cedar 
Co CCNC, 110 F 725. affirmed 
113 F 737. 51 CCA 411. 

JVId—lo'-fph V Btuiaparte, 85 A 962. 

118 Md 501 
19 C J p 1166 note 75 

2. K> —Davis V Clay, 167 SW 915 
159 K> 592 

19 C.l p 1166 note 77 

3. Pa—Billion v Mitchell, 3 Pa 
44 

'1, Mo—C’ashion v Meredith. 64 S 
W2d 67(1. 333 Mo 970. 

Tax sale 

In view of a statute making tax 
deed presumptive evidence of title, 
where defendants in ejectment did 
not enter as plaintiff's tenants, they 
were not debarred from showing 
that his title had been divested by 
lax sale, and excluding tax deeds of¬ 
fered as evidence of outstanding title 
paramount to that of plaintiff, was 
error—Kelly v Dlerks. 236 P 614, 
110 Okl 153 

5. Kan—Urschel v Davis, 263 P. 
1074, 125 Kan 169. 

Sheriff’s sale of interest of one of 
former owners who were partners, 
—Erwin V. Myers, 46 Pa 96 
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dence is generally inadmissible to show title,® 
where both parties claim title from a common 
source, parol or extrinsic evidence,^ or, as appears 
infra subdivision b (3) of this section, invalid or 
irregular instruments in writing, may be received 
to show such claim. Further, parol or extrinsic 
evidence may be received as having some bearing 
upon tHe title or extent of the claims of the par¬ 
ties.® Parol or extrinsic evidence generally sec 
the C.J.S. title Evidence § 1007, also 22 C.J. p 1261 
note 11 et seq. 

b. Deeds, Grants, and Conveyances 

(1) In general 

(2) Preliminary proof 

(3) Validity and effectiveness of instru¬ 

ment in general 

(4) Fraud,* intent, and motive 

(1) In General 

Deeds, grants, or other instruments of conveyance, 
and recitals therein, as well as public statutes and 
recitals therein, are admissible as evidence of title or 


right to possession; and, apart from Its competency as 
evidence of title, a deed may be admitted as evidence 
of the character of a claim or possession, or of other 
relevant matters. 

Deeds, grants, or other instruments of convey¬ 
ance are admissible as showing or tending to show 
title to or right to the possession of the land in 
dispute,® but where such instruments are irrelevant 
to the issues they are properly excluded.^® Public 
statutes and grants may be read in evidence where 
they constitute the title papers of either party in 
ejectment but recitals in private statutes are 
not admissible against parties in no way connected 
with such statutes, although they may be admis¬ 
sible against the state and subsequent grantees.^^ 
The recitals contained in a deed are admissible as 
evidence of title or right to possession,^® but a 
recital in a conveyance that a previous deed for 
the same land had been made to the same grantee 
IS not evidence against an adversary claimant.^^ 
A deed at variance with the complaint is not ad¬ 
missible in behalf of plaintiff, although a slight 
or uncertain variation will not exclude it.^® Apart 


6- Ill—Kirkpatrick v. Clark. 24 N 
E 71, 132 Ill 342, 22 Am.S R. 531, 
8 L R A 511 

La—Cambre v. Lasseigne. 63 So 6S0. 
134 La 94 

7. Md—Finch v Ullman. 16 SW 
863. 106 Md 226, 24 Am S R 383 

NC—Bowen v Perkins, 70 S.E. 843, 
154 NC 449 

SC—Smythe v Tolbert, 22 SC 133 
19 C J p 1166 note 80 
Plaintiff may ask defendant if he 

claims from the same person through 
whom plaintiff claims —Smith v 
Lindsey, 1 SW 88, 89 Mo 76 

8 . Conn—Cahill v Cdhill, 54 A 201, 
732. 75 Conn 522, 60 LRA 706 

19 C J p 116.6 note 82 

9. Ala —Loper v E W Gates Lum¬ 
ber Co, 98 So 722, 210 Ala 512— 
Cooper v Cooper, 91 So 82. 206 
Ala 519—Daniel v Wade, 83 So 
99, 203 Ala 355 

Ga.—Harrison v Duren, 181 SE 660, 
181 Ga 103—Walton v Morton, 
169 SE 259, 172 Ga 789—High¬ 
tower V Hightower, 127 S E 103, 
159 Ga 769. 

Ind—Coil V. Schetter, 152 NE 870, 
85 Ind.App. 528. 

Or.—Dayton v Fenno, 195 P 154, 99 
Or. 137. 

Wyo.—^Atlas Realty Co v Rowra>, 
65 P2d 1122, 1128, 51 318, 

quoting Corpne Jnxle. 

19 C.J. p 1166 note 85. 

Beat evidence 

Plaintiff suing in ejectment should 
offer in evidence original quitclaim 
deed under which he claimed or ex¬ 
plain why such deed was not of¬ 
fered.—Huntington Development & 


Gas Co V Stewart, C C A W Va . 44 
P 2d 119, rehearing denied 46 P 2d 
462. 

To show basis of adversary’s claim 

(1) Where defendant denies that 
he claims from a common source 
plaintiff may introduce a deed to 
show that his claim does derive from 
a common source 

Ala—Stewart Bros. v. Ransom, 87 
So 89, 204 Ala 589 
NC—Howell V. Shaw, 112 SE 38, 
1X3 NC 460 

(2) However, the mere fact that 
defendant, pursuant to a notice to 
produce, produces a deed does not 
show that he necessarily claims un¬ 
der such deed so as to estop him 
from denying its validity—Harris v 
McDonald, 108 S.E. 448, 152 Ga 18 

To show outstaadlag title in third 
person 

Mo —Cash Ion v Meredith, 64 S W 2d 
670, 333 Mo. 970. 

Va —Steelman v. Lafferty, 71 S E 
524, 112 Va 494. 

Deed reciting prior ineffective oon^ 
veyance 

A deed in the chain of title of de¬ 
fendant in ejectment, containing a 
recital that the grantors had previ¬ 
ously conveyed the premises to a 
certain company which was not 
shown to be incorporated was prop¬ 
erly admitted in evidence, since the 
recited conveyance did not vest legal 
title in the company, because it had 
no such legal existence as would en¬ 
title it to be a grantee—^Africa v 
Trexler, 81 A 707, 232 Pa. 493 
Title bond may be admissible — 
Fannin v. Smalldridge, 4 Ky.Op. 194. 
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Bower of attorney may be admis¬ 
sible —Fannin v Smalldridge. supra 
Abstract of an instrument is ad¬ 
missible if the court can make out 
therefrom without guess or infer¬ 
ence the substantial nature and pur¬ 
port of the instrument abstracted, 
otherwise not—Cullen v Casey, 96 
NAV 605. 1 Neb (Unoff ) 344. 

In Zioiiisiana, in a possessory ac¬ 
tion solely, patents or title papers 
are inadmissible—Baley v Hickman, 
12 La 415 

10. U S —Patterson v Hamilton, C 
C A Alaska, 274 F. 363 

Ala—United States Lumber & Cot¬ 
ton Co V Cole, 81 So 664, 202 
Ala 688 

11. Ala—Mobile Transp Co v Mo¬ 
bile. 30 So 645. 128 Ala 335, 352, 
86 Am SR 143. 64 L R A 333, af¬ 
firmed 23 set. 170, 187 US 479, 47 
L Ed 266. 

Beoitals in » public statute may 

be admitted as prima facie evidence 
between private individuals.—Mc¬ 
Kinnon V Bliss, 21 N.Y. 206 — 19 C J. 
p 1157 note 96 

12. N.Y—McKinnon v. Bliss, 21 N. 
Y 206. 

13. Va —Atkinson v. Smith, 24 S. 
E 901 

19 CJ p 1167 note 87. 

14. Ky —Shackleford v. Smith, 6 
Dana 232 

15. Ala —Marx & Threet, 30 So. 831, 
131 Ala 340—Griffin v. Hall, 22 So. 
162, 116 Ala. 482. 

16. Fla —Marsh v. Bennett, 88 So. 
237, 49 Fla. 186. 

19 C.J. p 1167 note 89^. 
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from its competency as evidence of title, a deed 
may be admissible to show the character and extent 
of grantee's claim and possession.^^ Deeds to land 
other than that in dispute may in proper cases be 
admitted for the light they may cast on the ques¬ 
tion of whether there had or had not been a parti¬ 
tion, Where in ejectment by the vendor against 
the vendee holding under bond, who has made de¬ 
fault in payment of the purchase money, a third 
person is made a party defendant, a deed offered 
by such third person tending to show title out of 
plaintiff and to explain his possession is admissi- 
ble.i® 

Time of execution or registration. Where plain¬ 
tiff claims under a deed it is admissible, even 
though it was recorded pending suit.^o It has been 
held that a deed made after the commencement 
of the suit is admissible if it confirms and ratifies^i 
or clears up any ambiguity in ,22 prcAuous deeds in 
the chain of title, or if it tends to explain and jus¬ 
tify defendant's possession ,23 but it has also been 
held that a deed made after suit commenced to 
correct a mistake in description is not admissible.24 
A deed is admissible to show defendant's title 
where he was in possession when the writ was 
issued and served and when the sale under execu¬ 
tion was made, under which plaintiff claims 25 

Identity of parties in chain. Evidence is admis¬ 


sible to show identity or nonidentity of the parties 
in instruments in the chain of title.26 

(2) Preliminary Proof 

An instrument of conveyance may be excluded un¬ 
less It Is accompanied by proof of Its authenticity and 
regularity; and where a deed is offered as evidence of 
title, and not merely as a link In a chain of title, there 
must be a preliminary showing of title in or possession by 
the grantor. If the instrument does not itself show its 
connection with the land in dispute, such connection 
must be shown by other evidence to render the instru¬ 
ment admissible. 

As a general rule, a deed or other instrument of 
conveyance, offered in evidence, may be excluded 
unless It is accompanied by proof, or offer of proof, 
of its authenticity and regiilarity.27 Preliminary 
proof, however, is not required of a record which 
of itself IS prima facie proof of regularity,28 as in 
case of the record of a deed,22 unless it is alleged 
to be a forgery.20 So also preliminary proof may 
be dispensed with in case of ancient instruments.^^ 

A deed from the original grantor is properly ad¬ 
mitted where it is preceded by proof of his posses¬ 
sion ,22 and ordinarily a deed is not admissible for 
the purpose of showing title in the grantee without 
a preliminary showing of title in or possession by 
the grantor,22 particularly where the grant, deed, 
or will does not specifically appear to convey the 
land in controversy 24 However, where a deed is 


Substantial conformity with ooni- 
plaint IS '^ufficiont to justify adtins- 
''lon —Bohannon v Sandlin. 135 So 
584, 32.1 Ala 335 
Vncertalnty of abstract 

Wheio tho abstract of title filed 
with plaintiff's declaration as re¬ 
quired by statute, set forth his title 
deeds with the book and pape where 
recorded but failed in some inslaneefe 
to state the name of the county, the 
deeds were admissible In view of 
defendant’s failure to complain of 
the abstract, and In view also of the 
presumption that the record.s re¬ 
ferred to were in the county in which 
the land uras described as beinir sit¬ 
uated —Carroll v. Hannan. 137 A 127, 
289 ra 65 

17. Ala—Lindsey Lumber & Export 
Co V Deas, 161 So 473. 230 Ala 
447—Layton v Hamilton, 107 So 
830, 214 Ala 329 

Lia. —^Vidrine v. Vldrme, 130 So 244, 
14 LaApp 4 84 

Absence of ehowlng* of poMeeeion 

An objection to Introduction of a 
deed, on ground it was not shown 
that grantors named in deed were 
In possession of land therein de¬ 
scribed at time it was executed, was 
properly overruled, since conveyance 
was competent evidence of color of 
title —Lyons v. Taylor, 166 So. 16, 
231 Ala.. 600. 


18. Ga —Green v Rountree, 116 S 
E 116, 155 Ga 1. 

19. Ga.—McAlpin v. Lee. 57 Ga 
281 

20. Del—Betts V Dick, 40 A 185. 
17 Del. 268 

2L Tenn —Crockett v. Campbell, 2 
Humphr 411 

22. Wis—Dickinson v. Smith, 114 
NW. 133, 134 Wis 6. 

23. Ark —Dickinson v Thornton, 47 
SW 857. 65 Ark 610 

Ga.—Cook V Geoigia Land Co, 48 
S E 378, 120 Ga 1068 
Especially is tbis true when con¬ 
sidered in connection with the tes¬ 
timony of defendant to the effect that 
he purchased the land and went into 
actual possession thereof long prior 
to the institution of the suit, and 
caused the vendor to con\ey the 
legal title to his immediate grantor 
merely for the purpose of securing 
the purchase money advanced by the 
latter.—Swint v. Swint, 94 S E 671. 
147 Ga 467. 

24. Ala—Green v. Jordan, 3 So. 513. 
83 Ala. 220, 3 Am S R 711 

25. Pa.—Marks v. Baker, 2 Pa 
Super. 167, 39 Wkly.N.C. 12 

26. US—^Whlte v. Van Horn, Tex, 
15 set. 1027, 169 U.S. 3. 40 L 
Ed 55. 

19 C.J. p 1176 note 98. 
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27. W Va—Waggoner v. Wolf, 1 S. 
E 25. 28 WVa 820 

19 C .1 p 1191 note 87 
Performance of condition precedent 
must be shown in ord<‘r to render a 
dt^ed admis.sible —Stumpf v Oster- 
hage, 111 Til 82 

28. Kan —Green v Holmes, 58 P. 
128, 9 Kan App 886 

19 CJ p 1192 note 93 

29. Wis —Whitney v. Marshall, 17 
Wis 174 

30. Ga—Doe v Roe. 36 Ga 463. 

31. Ala —Woods v Montevallo Coal, 
etc, Co . 3 So 475, 84 Ala 560, 5 
Am S R 393 

19 C J p 1192 note 96 

32. Ala—Hood v. Johnston, 99 So 
75. 210 Ala. 617 

Wyo —Atlas Realty Co v. Rowray, 
65 l*2d 1122, 61 Wyo 318. 

19 CJ p 1191 note 86 

33. Md —Lowes v. Holbrook, 1 Harr. 

6 J 163 

Pa—Schrack v. Zubler, 34 Pa 38— 
Goundie v. Northampton Water Co, 

7 Pa. 233. 

19 C.J p 1192 note 88 

34. Ill.—Stumpf v. Osterhage, 111 
111 82. 

19 C.J. p 1192 note 89. 
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oflFered merely as a link in a chain of titled® going 
back to a common source of title-^® or to the state,^^ 
it is admissible without preliminary proof of title 
in or possession by the grantor. 

Where the description in a grant, deed, or con¬ 
veyance is insufficient to identify the premises 
covered thereby with the premises in controversy, 
such identity must be shown by other evidence,^* 
and when this is done the deed or patent is admis¬ 
sible.*^® The uncontroverted testimony of a wit¬ 
ness may be sufficient aid,"*^^ especially where he is 
an expert surveyor.^i Where plaintiff shows a 
grant of the land to the state and a jiatent to him 
from the state describing the land as alleged in his 
declaration, the plats of the land are admissible for 
the purpose of identifying the property, without 
proof of the steps preliminary to the sale and the 
platting of the land.^^ A deed to plaintiff is ad¬ 
missible against a stranger in possession without 
any showing of the exact interest conveyed to 
plaintiff thereby.^2 

(3) Validity and Effectiveness of Instrument 
in General 

An instrument which is ineffective to convey title is 
inadmissible to constitute a foundation for title, but may 
be admitted to show the nature of a claim or color of 
title. Mere uncertainty of description in an instrument 
does not necessarily render it inadmissible. 

The invalidity or defects and irregularities in the 


execution and recording of instruments may^^ or 
may not^^ affect their admissibility, depending on 
the circumstances and the purpose for which they 
arc sought to be introduced. As a general rule, in 
order to constitute a foundation for title or a link 
in a chain of title, such documents must be valid 
and have been executed according to the laws in 
force at the lime of their execution but invalid, 
irregular, or defectively executed instruments may 
be recentd m evidence to show claim of title from 
a common source,to show color of title.^S or 
to show the existence or nonexistence of some 
fact or circumstance having some bearing on the 
title or extent of the claim of the parties Sim¬ 
ilarly, a deed which com eys no title may^o or may 
not^^ be admissible, depending on the pui'iiose of 
the evidence and the circumstances. A deed from 
one who never had title or possession is not ad¬ 
missible as evidence of title,although, if other¬ 
wise unobjectionable, it may be admitted to show 
color of title.*''^ 

Description of property. W'here the evidence is 
not objectionable as being incompetent, immaterial, 
or irrelevaiU, it is admissible, although it is uncer¬ 
tain 111 Its description,^'* or where it includts only 
part of the tract described in the complaint.^^ A 
deed has been received in evidence, where it w^'is 
in plaintiff’s chain of title, to show the land ad¬ 
mitted as owned bv the grantor, even though it de- 


aOk Ga—IliKhlowcr v. Hiffhtower, 
127 S.E 10.1, Ga 769 

NY—ShcTidiin v Gardwtll, 126 N 
YS 781 141 App Div S54. 

19 C J p 1166 note S5 Ik] 

36. Gi—Ow'ens v Con>frs, 7 S E 2d 
67.'i, 189 Ca 79*1—Wiley v Martin, 
136 S E 151, 163 Ga 3ol 

3(7. Ga—R\ils \ Wil&on, 111 SE 
414, 152 Ga 757 

38. W Va—Pennington v lender- 
wood. 53 SE 46.5. 59 W Va 340. 

19 C.J p 1192 note 2 

39. Ga—Crider v Woodwrard, 135 
SE 9.5. 1C2 Ga 74 3 

Md—Ean^ley’s Ecasee v. Jonea, 26 
Md 462 

40. Pa—Thorapaon v Kauffelt, 1 A. 
267, 110 Pa 209 

41. Ga—Lanier v. Orr, 34 S E 306, 
110 Ga 267. 

42. Ill —Black v Chicago, etc, R 

Co., 86 N.E 1065, 237 111 500 

43: Ala.—Reichert v Jerome H 
Sheip, Inc, 85 So 267, 204 Ala. 
86 . 

44. Ala—Doe v Hammond. 40 So 
343. 146 Ala 687 

19 C.J p 1167 note 97. 

415. Mich.—^Atwood v Canrike, 48 N 
W 950. 86 Mich. 99. 

19 C.J. p 1168 note 98. 


A clerical error in «;p(‘lljn^ the 
Christian name of a pr.antor in the 
body of a deed and the acknowledg- 
irunts held not to in\alidale it, so 
as to affect its competency as evi¬ 
dence in an ejectment suit—Loper v 
E W Gates Lumber Co, 98 So 722, 
210 Ala. 512 

4C. NM—Solomon v. Yrisarii, 54 
P 7.52, 9 N M 480. 

19 C J p 1168 note 1, 

47. Ga—Bnnlvley v. B“ll, 62 SE 
67. 131 Ga 226 
19 CJ p 1168 note 2 
40 Ala—Ropers v. Keith, 42 So 
440, 148 Ala 225 
19 CJ p 1168 note 5 

49. Ala—Ropers v Keith, supra. 

19 CJ p 1168 note 4 

50. Ala —Lindsey LumlxT & Ex¬ 
port Co V Deas, 161 So 473, 230 
Ala 447 

19 CJ p 1168 note 6. 

51. Ala—Roe v. Doe, 48 So. 1033, 
3 59 Ala 614. 

Pa —F'riday v Liebendorfer, 89 A. 
876, 242 Pa. 468—Hilliard v. Con¬ 
nelly, 21 Pa Super. 271. 

19 C.J. p 1168 note 6. 

Junior deed from vame jmutor 
In ejectment by purchaser at sale 
under deed of trust, deeds subse¬ 
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quent to deed of trust were inad¬ 
missible, where no suppestion of title 
from different source, or of title 
antedating dted of trust, or of in¬ 
validity of deed of trust or sale, was 
made—Travelers' Ins Co v B^ples. 
62 S W 2d 800. .333 Mo 568 

52. Ala—Doe v Hammond. 40 So 
343. 146 Ala 687 

19 C.J. p 1108 note 7. 

53. Ala —I’rescoat v. Hester, 118 
So 585, 218 Ala 348 

Ga—lliphtowrer v. Keaton. 144 SE 
759. 167 Ga 94. 

54b Ala—Lindsey Lumber & Ex¬ 
port Co V. Deas, 161 So 473, 230 
Ala 447—Wright v Louisville & N 
R Co. 82 So 1.12, 203 Ala. 118. 

19 C J p 1168 note 10. 

Ziand identifiable 

In ejectment for land In south¬ 
west corner of lot, documentary evi¬ 
dence showing land was set aside as 
year's support and sold therefor held 
admissible over objection that land 
in administrator's deed was described 
as in south corner and did not relate 
to premises in dispute —Crider v 
Woodward, 135 S E. 95. 162 Ga. 743. 

55. Ala.—Green v. Jordan, 3 So 613, 
83 Ala. 220. 3 Am.S.R. 711. 
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scribed more landand also where it contained 
no waiver of homestead, where the grantor at the 
time of the execution had no homestead.^*^ 

(4) Fraud, Intent, and Motive 

Except where equitable defenses are not allowed In an 
ejectment action, a deed offered as evidence of title may 
be impeached for fraud by competent evidence, but the 
evidence of fraud may In turn be rebutted. Where the 
parties stand on their legal rights, evidence of the intent 
or motive of parties to a deed Is generally inadmissible. 

As a general rule, a deed offered as evidence of 
title may be impeached for fraud,5* provided the 
fraud is such as to render the conveyance void 
but a deed cannot be impeached for fraud in the 
ejectment action where equitable defenses are not 
allowed Of course, evidence to impeach is not 
admissible where it fails to comply with the re¬ 
quirements as to competency, materiality, or rel¬ 
evancy and evidence of fraud may be rebutted.®^ 
In proving fraud as between husband and wife, 
although their bona fidcs is to be view'cd with great 
caution, the rules of law must be mainly the same 
as in other cases.®® 

Where the parties stand on their legal right.s, 
evidence to show intent or motive of the parties 
to (he deed®^ or of the consideration therefor®® 
has been held not to be admissible in ejectment; 
but evidence has been admitted to show that the 
holder of a quitclaim deed, from one who had re¬ 
ceived a warranty deed and had then executed 


back a bond for reconveyance to his grantor, 
knew that the deed and bond were given as se¬ 
curity for money and not for a conveyance and 
reconveyance.®® 

Forged deed, A deed properly impeached for 
forgery is inadmissible ;®7 but evidence of forgery 
may be rebutted.®® Evidence that at a time when 
he had acquired title by adverse possession defend¬ 
ant forged a deed to the property is inadmissible.®® 

c. Judicial and Similar Sales 

(1) In general 

(2) Sales under execution 

(3) Sales under foreclosure 

(4) Tax sales 

(1) In General 

Subject to the rules against incompetency, imma¬ 
teriality, and irrelevancy, evidence of a sale by order of 
a court IS generaliy admissible as bearing on the title or 
right of possession. 

Subject to the rules against incompetency, im¬ 
materiality, and irrelevancy, evidence of a sale by 
order of the court and a purchase thereunder is 
admissible as bearing on the title or right to pos¬ 
session of the property in dispute,*^® but the court 
has refused to receive evidence of a conveyance 
made to heirs by a trustee apipointed to make the 
sale to a purchaser who dies before it is made.^^ 
However, the whole record should be offered,^^ qj- 


56. JMich—Atwood v Canrike, 48 N 
W or)0. 86 Mioh 09. 

67. Ill—Finlon v Clark. 7 NE 
175, 118 Ill 32 

68. (la—Kile v Walker, 187 SE 
O.'i, 183 (la 46 

19 C ] p 1168 note 14 

69. Ala—Kinkle.a v Perryman, 195 
So 551, 239 Ala 450 

19 C J p 1169 note 17. 

GO. Mich —Rix V Smith. 108 N W^ 
(>91, 14 5 Mioh 203 

Ohio—Williams v Mears, 2 Disn 
G04 

19 J p 1169 note 18 

61. NC—Alley v Howell, 53 S E. 

821, 141 NC 11.1. 

19 C J p 1169 note 19. 

2 >i 80 laimer of purpoae to show bod 
faith 

Evidence Is inadmissible to show 
on behalf of defendant when the 
deed otfered by plaintiff was stamped 
with internal revenue stamps, where 
defendant disclaims any purpose to 
offer evidence of bad faith—Crandall 
V Lynch, 20 App.D.C. 73. 

€2, Md —Lelter v. Grimes, 35 Md 
434. 

Vt ^-Warner v. Percy, 22 Vt. 155 


63. Pa.—Tripner v Abrams, 47 Pa 
220 

64. Ill —Wakefield v Van Tassell, 
66 NE 830, 202 HI 41. 95 Am S K 
207, 65 LRA 511 

19 C J. p 1169 note 23. 

65. Mo—While v Schroetter. 106 S 
AV 621, 208 Mo 537 

19 C J p 1169 note 24 
Evidence of consideration for deeds 
generally see Deeds i 199. 

66. Kan —Pope v. Nichols, 59 P. 
257, 61 Kan 230 

67. Kan—Redden v Tefft, 29 P. 167, 
18 Kan. 302 

19 C.J p 1169 note 26. 

08. Ga,—Gardner v Granniss, 57 Ga 
539. 

69. Mich—Gardner v Gardner, 241 
NW 179, 180. 257 Mich 172. 

Season for rule 

“If the essential elements of ad¬ 
verse possession are clearly estab¬ 
lished and title fixed thereby vested, 
acts in an effort to make the title 
appear better of record are incon¬ 
sequential."—Gardner v. Gardner, 
supra. 

TO. Ala —Crowder v. Doe ex dem 
Arnett, 68 So. 1005, 193 Ala. 470. 
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Gel—Guthrie v Gaskins, 155 S E. 185. 
171 Ga 303 

W Va—McDermitt v Forbes, 80 S. 

E 356, 73 W Va 240. 

19 C J p 1171 note 88 

Other realty 

In ejectment, bv heir at law of 
df vi.see by will authorizing executrix 
to sell realty only if personalty was 
insufficient to pay legacies, against 
defendant claiming under executrix's 
bargain and sale deed, admission in 
evidence of probate court proceed¬ 
ings tc» sell certain other realty of 
testator assumed to be to pay debts, 
was pi open, having bearing on 
whether the personalty had proved 
suffieif'nt —Pronsoe v. Bushnell, Ohio, 
2r>l F 850, 164 CC.A 66. 

Bvldeuee of fraud was received as 
against a decree of the orphans' 
t'ourt under whn h the sale was 
made —Mitchell v Kintzer, 5 Pa. 
216, 47 Am.D 408 

71. Md.—Massey v Massey, 4 Harr. 
& J. 141. 

72. Va —Masters v Varner, 5 Gratt. 
168, 46 Va. 168, 50 Am D 114. 

Proof of Judgmeut 

Where a deed purports to be 
executed under a judgment, proof of 
such Judgment must be shown as a 
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so much of it as is necessary to show what land 
was directed to be conveyed.The decree itself 
is inadmissible to show the authority of the mar¬ 
shal to convey the land in the deed unless it des¬ 
ignated the land directed to be conveyed,and so 
is a decree of a county court directing a defendant 
residing in the district to convey lands situated in 
another county.'^^ 

(2) Sales under Execution 

Provided it is not incompetent. Immaterial, or Ir¬ 
relevant, and provided the necessary foundation is laid, 
evidence of a sale under execution, and the various steps 
in the proceeding, is admissible. Likewise, evidence 
impeaching the sale may be admitted. 

Evidence offered to show title by virtue of a sale 
under execution will not be admitted if it is incom¬ 
petent, immaterial, or irrelevant.*^® What was 
said by the sheriff at the time of the sale is ad¬ 
missible as part of the res gestae.*^^ 

Sheriff’s deed. To establish title under an ex¬ 
ecution sale the sheriff’s deed is admissible in evi¬ 
dence"^® if based upon a valid judgment and execu¬ 
tion,or a valid judgment, sufficient execution 
and levy, advertisement and sale,®® but only where 
the judgment or action on which it was predicated 
is shown ;®^ and where it is dependent upon the 
sheriff’s certificate of sale a failure to prove the 
existence of such certificate justifies the exclusion 
of the deed as evidence ®2 Such a deed has been 


held admissible where it recites enough to show 
its validity and regularity, the judgment and ex¬ 
ecution having been proved,®® notwithstanding mis- 
recitals of the judgment or process order,®^ or 
notwithstanding it contains no recital of the judg¬ 
ment and execution, where evidence of the judg¬ 
ment and fieri facias with a waiver of inquisition 
has been shown.®® However, a sheriff’s deed to the 
wife under execution against the husband is inad¬ 
missible in evidence where it was not contended 
that the husband ever had title.®® 

Judgment, process, etc. Upon the question of ti¬ 
tle under an execution sale evidence of the judg¬ 
ment,®"^ the execution,®® the levy,®® the officer’s re¬ 
turn,®® and other proceedings in the suit or under 
the writ®^ IS admissible; but evidence is inadmis¬ 
sible of execution issued on a judgment prior to 
the one under which the sale was made, unless it 
tends to prove satisfaction of the judgment or ti¬ 
tle in defendant,®® or of an execution before it has 
been recorded at full length.®® 

Impeachment of deed or sale proceedings. Un¬ 
less objectionable for some reason as incompetent, 
immaterial, or irrelevant,®^ evidence is admissible 
of matters tending to impeach the deed,®® as by 
showing the falsity of the recitals therein,®® or 
that the deed was executed and delivered before 
the period of redemption had expired.®"^ So evi¬ 
dence IS admissible of matters tending to show the 


foundation for introducing: the deed 

—Green Bay, etc.. Canal Co v Groat. 

24 Wis 210. 

73. Miss—Manchester Commercial 
Bank v Doe, 17 Miss 613 

19 C J p 1172 note 91. 

74* Md —Dorsey v. Courtenay, 3 
Harr & J 474 

Va.—Masters v Varner, 5 Gratt 
168, 46 Va 168, 60 Am D 114. 

75. Va—Aldridge v Giles, 3 Hen & 
M 136, 13 Va. 136 

76. Ill—Anderson v McCormick, 21 
NE 803, 129 Ill .308 

19 C.J p 1172 note 98 

77. NC—Grant v. Edwards, 86 N.C. 
613. 

78. Fla—Clem v Meserole, 32 So 
815, 44 Fla. 234, 103 Am S R 145 

19 C J. p 1172 note 1. 

79. Fla—Clem v. Meserole, supra 

80. Ark.—Hughes v. Watt, 26 Ark 
228. 

81. Ga.—^Anderson v. Robinson, 75 
Ga. 376. 

19 C J. p 1192 note 91. 

88 . N.Y.—Clute v. Emmerick, 12 
Hun 604. 

83. Cal.—Montgomery v. Robinson, 
49 Cal. 258. 


84L Ala —Henley v Mobile Branch 
Bank. 16 Ala 552. 

85. Pa —Cowperthwaite v. Carbon- 
dale First Nat Bank, 102 Pa 897 

86. NC—Finch v. Finch, 42 S E. 
615, 131 NC 271 

87. Ind—^White v. Rice, 48 Ind. 226. 

Hegativlng Aotlca of prior nnrecord. 
ed dood 

In ejectment, where plaintiff claim¬ 
ed under judgment, entered before 
notice of unrecorded deed, evidence 
of want of notice to plaintiff held 
admissible, although not required be¬ 
fore defendants produced evidence of 
notice—^Wiggins v Stewart Bros., 
109 So. 101, 215 Ala. 9 
Xadgmont against administrator 
Pa—Riland v Eckert, 23 Pa. 215 

88. Mass—Frazee v. Nelson, 61 N. 
E 40, 179 Mass 456, 88 Am.S.R. 
391 

19 C J. p 1172 note 9. 

l^ost ezsontio& 

(1) The fact that the sheriff had 
the execution in hand at the time of 
the sale but that it had been lost 
may be shown—Ryan v. Martin, 91 
N.C. 464. 

I (2) The record of an execution 
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after due proof of loss of the orig¬ 
inal, the parties consenting thereto, 
IS admissible—Hilton v Singletary, 
33 S E -71.5. 107 Ga 821 

89. Mich —Constantine First Nat 
Bank \ Jacobs. 16 N W 600, 50 
Mich. 340 

19 CJ. p 1172 note 10. 

90. Mass —Frazee v Nelson. 61 N E 
40, 179 Mass. 456. 88 Am S R 391. 

19 C.J. p 1172 note 11 

91. N Y.—Clute v Emmerich, 21 
Hun 122 

Pa—Riland v. Eckert, 23 Pa. 215 
19 C J p 1172 note 12. 

92 . Miss — Kane v. Doe, 17 Miss 
387. 

93. Conn —Burton v. Pond, 6 Day 
160. 

19 C.J. p 1172 note 14. 

94. Ark.—Hughes v. Watt, 26 Ark. 
228 

95. Ark —Hughes v. Watt, supra. 
Iowa—^Warfield v. Woodward, 4 

Greene 386. 

96. Ark.—Hughes Watt, 26 Ark 

228. 

97- Iowa.—^Warfield v. Woodward, 4 
i Greene 386. 
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invalidity of the sale,®* as, for instance, that it was 
made under a judgment which was void®® or which 
had been satisfied before the execution thereon 
was issued,1 or that the levy was made under a 
fieri facias after its return day,2 or that there w’as 
a fraudulent combination to depress the value of 
the property at the sale ® However, evidence is 
inadmissible to impeach the judgment on a special 
scire facias by virtue of which the sale was made 
by proving death of plaintiff before the writ was 
issued,^ or to show that the value of the property 
was greater than the price paid by the purchaser.** 

Evidence is admissible to rebut a levy or to con¬ 
trovert or limit the execution or debtor’s interest 
in or ownership of property levied on under the 
execution,® but not when such evidence is objec¬ 
tionable as being incompetent, immaterial, or ir¬ 
relevant.'^ 

(3) Sales under Foreclosure 

The record of foreclosure proceedings resulting in a 
sale of the property is admissible as evidence of title, 
provided it is not incompetent, irrelevant, or immaterial. 

On the question of title or right to possession by 
a purchaser under foreclosure sale, the record of 
the foreclosure proceedings,* the foreclosure de¬ 
cree,® the order of sale,^® notice of sale,^^ the re¬ 
port of the master or other officcr,i2 ^he certificate 
of foreclosure,^® and the deed made pursuant to 
the sale^^ are admissible, as is also other evidence 
that may have a direct bearing upon the foreclo¬ 
sure proceedings but evidence of this nature 
may be excluded where it does not comply with 
the usual rules as to competency, materiality, or 
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relevancy.!* The absence of a description, or de¬ 
fects in the description, of the land in any of these 
papers or documents will not affect its admissibility 
where the description can be supplied or made cer- , 
tain by reference to the mortgage or other papers 
in evidence.!"^ Among matters held inadmissible 
have been evidence of a deed from the assignee of 
the purchaser at the sale where foreclosure was 
only offered to show that the lien on which plain¬ 
tiff’s title was based had been extinguished;!* evi¬ 
dence of the decree and master’s deed to show the 
right of possession against one in possession under 
a person holding the legal title since before the 
foreclosure suit was begun, and who was not party 
thereto,!® evidence to show that deceased as agent 
of plaintiff in ejectment against the widow and 
heirs made a loan secured by mortgage and fore¬ 
closed and purchased it in his own name and has 
never accounted to plaintiff for the debt secured;®® 
and evidence to show payment of the mortgage 
debt prior to judgment in a scire facias on the 
mortgage.®! It has been held that unless there 
has been fraud between the mortgagor and mort¬ 
gagee, or the terre-tenant has not been a party to 
the scire facias on which the land was sold, such 
terre-tenant cannot give in evidence anything that 
he might have done under the scire facias suit.®® 

(4) Tax Sales 

Provided it is competent, relevant, and material, a 
tax deed, and evidence of the proceedings leading up to 
It, are admissible as evidence of title. Evidence to rebut 
a tax title is likewise admissible. 

Where title or right of possession is based on a 
purchase at a sale of the land for taxes, the tax 
deed,®® the proceedings under which the sale was 


93. Pa—St Bctrlholomew's Church 
V. Wood, 61 Pa 96 

19 C J P 1173 note 19 

99. Ark—Hutchin^^on v. Kelly, 10 
Ark 178. 

Mo—Ho>veIl V. Sherwood, 112 S W. 
.'iO. 213 Mo 566. 

1. Mo —^W'eston v. Clark, 37 Mo 
668 

2. N C —Maynard v Moore, 76 N 
C 1.68 

3. Pa—Smull v. Jones, 6 Watts & 
S 122 

4. N J —King: V. Manning, 20 N J 
Law 612 

19 C J p 1173 note 24. 

5. Pa — Mott V. Clark. 9 Pa 399, 49 
Am D 666 

8. Mich —Constantine First Nat 
Bank v Jacobs, 16 N.W 600, 60 
Mich 340. 

19 C J. p 1173 note 26. 

7. Md.—Johnson v. Turner, 22 A 
1103 

19 C.J. p 1173 note 27. 


8. US —Uirst V Morris, 14 Wall 
484, 20 LKd 722 

19 CJ p 1173 note 29 

Statutory lien 

Evidence of proceedings by surety 
on tax collector’s official bond to en¬ 
force the statutory lien on the col¬ 
lector’s property to which the sure¬ 
ty had bepoine subrogated held ad¬ 
missible as showing source of sure¬ 
ty’s title—Cowart v Aaron, 123 So 
229, 220 Ala 35 

9. Fla—Petty v Ma>s, 19 Fla 662 
Ind —Bryan v Scholl, 10 N E 107, 

109 Ind 367—Splahn v Gillespie, 
48 Ind 397 

18. Fla—Petty v. Mays, 19 Fla 
662 

11. Ind—Bryan v. Scholl, 10 NE. 
107, 109 Ind 367. 

12. Fla.—Petty v Mays. 19 Fla 662. 

13. Ala—Williams v. Oates, 102 So 
712, 212 Ala. 396. 
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14. Fla—Petty v. Mays, 19 Fla. 
662 

Ind—Splahn v Gillespie, 48 Ind. 397. 

15. Pa—Murphy v Nathans, 46 Pa. 
608. 

16. Cal —Koliinson v Thornton, 34 
P IJO 102 Cal 675. 

19 CJ p 1173 note 37. 

17. Ind—Bryan v Scholl. 10 N.E 
107, 109 Ind 367. 

19 CJ p 1173 note 36. 

18. Cal —Robinson v Thornton, 34 
P 120, 102 Cal 675. 

19. Fla—Berlaok v Halle, 22 Fla. 
236. 1 Am S.R 185 

20. La—Sagory v. Bouny, 7 So 785, 
42 La.Ann. 618 

21. Pa—Blythe v. McClintic, 7 
Serg & R 341. 

22. Pa—Nace v Hollenback, 1 Serg 
& R 540 

23. W.Va —Davis v. Living, 9 6 E. 
84. 32 WVa 174 

19 C J. p 1174 note 61. 
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niade,24 and other matters connected with the pro¬ 
ceedings and salens are admissible, unless subject 
to exclusion as being incompetent, immaterial, or 
irrelcvant.26 Evidence to rebut a tax title is like¬ 
wise admissible.-^ A tax deed is admissible as 
evideFce of a paramount outstanding title in an- 
other.2S Neither a certificate of entry nor a sher¬ 
iff’s deed describing a different tract of land from 
that claimed is admissible as a muniment of title 
nor is certificate of redemption of land from a tax 
sale,^^^ although it may be admitted as color of ti¬ 
tle under a claim of adverse possession.^! 

d. Leases 

A lease or the recitals therein may be admissible 
as evidence of title or right of possession. 

A leasers or the recitals therein^s may be admis¬ 
sible as evidence of title or right to possession, 
but not where such evidence contravenes the rules 
as to incompetcncy, materiality, or relevancy. 

e. Mortgages 

A mortgage or trust deed, or the fact of Its existence, 
may be shown by competent evidence as bearing on title 
or right of possession: and evidence impeaching a mort> 
gage is likewise admissible. 

As bearing on title or right to possession a mort¬ 


gage or trust deed or the fact of its existence may 
be shown,unless for some reason such evidence 
must be excluded as incompetent, immaterial, or 
irrelevant;but, of course, a mortgage is subject 
to impeachment on proper grounds, such as, for 
example, that it is in contravention of public pol- 
icy.27 So a mortgage note is admissible as evi¬ 
dence of ownership and right to possession,^® and 
parol testimony is admissible to explain indorse¬ 
ments on mortgage notes®® to show usury, etc. 
but parol evidence has been held inadmissible to 
prove that the note produced on the trial is the one 
intended to be described in the deed, or where it 
varies therefrom.^! Testimony as to whether the 
mortgage w^as paid prior to attempted foreclosure 
IS competent and admissible.^® 

f. Descent or Devise 

Provided It Is competent, material, and relevant, evi¬ 
dence to show or disprove title by descent or devise is 
admissible. 

Subject to the rule that it must be competent, 
material, and relevant,^® evidence is admissible to 
show or disprove a title by descent or heirship.'*^ 
So one claiming under heirs may show who dece¬ 
dent’s heirs were at any time after his decease,^® 
even though his conveyance was not obtained un¬ 
til long after.**® 


24. Va—Hitfhcox v. Rawson, 14 
CJratt 626. 55 Va 526. 

19 C.J. p 1174 note 62. 

25. Fla—Conover v. Russ, 10 So 
r.85, 29 Fla 338 

19 C.J. p 1174 note 63 

26. Ala —Rogers v. Keith, 42 So 
446. 148 Ala 225 

19 C.I p 1175 note 64. 

Anterior proceeding's 

A tax deed cannot be received as 
evidence of paramount title unless it 
is shown that the proceedings an¬ 
terior to the execution thereof as re¬ 
quired by statute have been had — 
Olanz v Ziabek. 84 N F 36, 233 Ill 
22—Anderson v McCormick, 21 N K 
803. 129 Ill 308. 

27. Ark—Winn v Eickhoff, 213 S 
W 405, 139 Ark 211 

28. Okl —Kelly v Tlierks, 236 P 614, 
110 Okl 153. 

29. Ark—^Hutchinson v Kelly, 10 
Ark. 178 

aa Ala.—Barron v. Barron. 25 So 
66. 122 Ala. 194. 

31. Ala —Barron v. Barron, supra 
19 C.J. p 1175 note 67 

32. Ga—Moore v McAfee, 106 SE 
274, 161 Ga. 270 

Mo.—Byam v. Kansas City Public 
Service Co., 41 S-W.2d 945, 328 
Mo. 813. 


N M —Sandoval County Board of Ed¬ 
ucation V. Young, 94 P.2d 508, 43 
N M 397 

19 CJ p 1176 note 86. 

33. NY"—I*latt V. Picton, 26 N Y 
Super 64 

34. NC—Wateis v, Roberts, 89 N 
C 145 

19 C J p 1176 note 88. 

Xiease antedating- purchase 

Evidence as to lease antedating 
purchase of disputed land bv del end- 
ant was properly refused—Detwiler 
V Coldren, 166 A 374, 311 J»<i 44 
Ih an action bet-ween two lessees 
evidence as to the manner in which 
the first lease was obtained is in¬ 
admissible unless the owner him¬ 
self on that account seeks to avoid 
It prior to possession taken by the 
second lessee —Joyce v. Lynch, 2 A 
494, 1 PaCas 275. 

35. S C —Beaufort First Prf sb. 

Church V. Elliott, 45 S E 674, 65 
SC. 251. 

19 C.J. p 1174 note 48. 
asortffage on which prior decree 
based 

Where plaintiff claimed under ali¬ 
mony decree, admission of mortgage 
and note from plaintiff’s former hus¬ 
band to individual in whose favor 
court previously decreed legal title, 
was not error, the note, mortgage, 
execution and sale thereof being the 
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basis of the court’s former decree 
which w.xs not attacked upon any 
ground upon which it could be sot 
j aside—I>iinrias v. Thomas. 2 S.E.2d 
915, 188 Ga 90 

36. N.Y—Burke v. J.ackson, 10 N. 
YS 577, 11 NTS 2. 57 Hun 320 

19 C J. p 1174 note 49. 

37. Ala—Price v Cooper, 26 So. 238, 
123 Ala 392 

19 CJ p 1174 note 52 

3Bb Ala—Jackson v. Tribble, 47 So 
310, 156 Ala 480 
19 C.J. p 1174 note 53. 

39- Vt —McDaniels v. Lapham, 21 
Vt. 222. 

40. Ga—Einstein v. Butler, 65 Ga 
561. 

41. Vt.—^Edgell V. Stanford, 3 Vt. 
202 . 

42. Ala.—Crutchfield v. Vogel, 171 
So 889, 233 Ala. 306. 

43. Ala.—Snow v. Bray, 73 So. 642, 
198 Ala. 398. 

19 CJ. p 1170 note 66. 

44. Ala.—Williams v. Williams, 54 
So. 107, 170 Ala. 143. 

19 C.J. p 1171 note 67. 

45- Mich—Taylor v. Youngs, 12 N. 
W. 208. 48 Mich 268. 

46. Mich.—^Taylor v. Youngs, supra. 
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Devise. Subject to the rule against incompeten¬ 
cy, immateriality, or irrelevancy, the title to land 
may be proved by the will under which the title is 
claimed,^ ^ although it contains no description of 
the land, if it disposes of the estate as an entire¬ 
ly;^* and where a will contains a limitation over 
on failure to furnish support, evidence is admissible 
to show breach of this eoiidilion.'*^ However, a 
will IS inadmissible where it makes no reference 
to, and docs not appear to have any connection 
with,®® or IS not shown to embrace,®^ the land in 
dispute, or where there is nothing to show its date 
or whether the property had been acquired before 
or after its execution.As a rule a will is not ad¬ 
missible in evidence where it has not been legally 
established The admissibility of a will pro¬ 
bated in one state but not in the state where the 
land disposed of is situated has been both asserted®^ 
and denied®® Uncertainty as to the land devised 
may be aided by parol evidence.®® Evidence of 
waner of the provisions of a will should be re¬ 
ceived.®'^ 

g. Other Modes of Acquiring Title 

Provided it is competent, material, and relevant, evi> 
deuce showing or tending to show title by adverse pos¬ 
session, dower or curtesy, partition, escheat, and other 
modes of acquiring title, as well as evidence to disprove 
such title, may be admitted. 
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Where title or right to possession is based on 
adverse possession, evidence is admissible which 
shows or tends to show such possession,®* unless 
for some reason it must be excluded because it is 
incompetent, immaterial, or irrelevant.®® Evidence 
IS also admissible of matters to disprove adverse 
possession.®® 

Assignments for benefit of creditors. Where ti¬ 
tle or right to possession is based on assignment 
for the benefit of creditors, the deed of assign- 
mcnt®i and the assignment proceedings relating 
to the land in dispute®- are admissible. 

Dou*er or curtesy. Evidence is admissible which 
shows or tends to show title by dower®* or by 
cqrtcsy,®'* and in rebuttal thereof,®® but where 
the application for an assignment of dower was 
based upon memoranda found among, but consti¬ 
tuting no part of, the files of the probate court they 
are inadmissible ®® 

hschcat. Unless for some reason such evidence 
IS inadmissible because incompetent, immaterial, or 
irrelevant,®’^ an escheat patent or cerf-ficatc,®* or 
the escheat proceedings,®® are admissibY as show¬ 
ing, or tending to sliow, title or right to possession; 
but an inquisition of escheat is not conclusive to 
establish tlie finding contained in it;''® and the pat- 


47. lit 1 —Nt^vin V Disharoon, 6(i A 
'H,2. 22 l)t 1 278 

19 ("J p 1171 note 71 

48. Ga —Tripp v Faust*tt, 21 S K 
.572, 91 tla ‘HO 

Equitable converBlon 
Pa—Halt V Williams, 41 A 98*1, 
189 Pa 31 

Interest accruing after making will 

I*apers may be read in evidence re- 
latin^^r to the land, although part of 
testator’s inteiest accrued after mak- 
the will—Burke v Young, 2 Serg 
Sr R, Pa, 383. 

43. Vt —Beans v Atkins, 89 A 643, 
S7 Vt 376 

50. V’a—Blaky v. Morris, 17 SIC 
126, 89 Va. 717 

51. Mo —Games v. Carnker, 60 Mo 
564. 

52. D C —Reeves v Bow, 8 App ,D 
C, 105 

53. Ala—Griswold v Griswold, 42 
So, 554, 148 Ala. 239, 121 Am.S.R 
64 

19 CJ p 1171 note 76 
Proof of probate 

The order for its probate by the 
proper court is sufficient to entitle 
the will to be admitted in evidence 
as a link in a chain of title, without 
regard to the character of the evi¬ 
dence on which the order was based. 


—Whitman v Ilajwood, 14 SW 1G6, 

77 Tex 557 

Records destroyed by fire 

Ky—Reno v Blackburn, 72 SW 
77.5, 24 KyL, 1976. 

54. I’a—Criswell v Altemiis, 7 
Watts 565 

19 C J p 1171 note 78 

55. Ala—(\»llum V Price, 64 So 
88, 185 Ala 5.5(, 

Ky—Smith v Shackleford, 9 Dana 
452 

56. I’a—Aubrey v. Curtze, 64 Pa 
Super 1. 

57. ISTY—Gilman v Gilman, 18 N 
E 849, 111 NY 265. reversing 1 
N.Y.St 567 

58. U.S —Island Development Co v. 
McGeorge. CCANJ, 26 F 2d 841. 
certiorari denied McGeorge v Is¬ 
land Development Co, 4 9 S Ct .37, 
78 US 642, 73 L. Ed 557. mandate 
denied, C.C A , Island Development 
Co. V McGeorge, 37 F.2d 345. 

19 C J p 1175 note 75. 

59. Ky —Davidson v. Morrison, 5 S 
W 871, 86 Ky 397, 9 Ky.L. 629, 9 
Am S R 295. 

19 CJ 1175 note 76. 

60. N C — Alexander v Gibbon, 24 
S.E 748, 118 N.C 796, 54 Am S R. 
757. 

19 C J. p 1175 note 77. 

61. N.Y —Rockwell v. McGovern, 40 
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NY Super 118, allirmed 69 NY. 
294 

19 C .1 p 1175 note 78. 

62. K Y —Hoc kwell v. McGovern, su¬ 
pra 

63. Mich—King v Meiritt, 34 N W. 
689, 67 Mith 104 

N J —Smallwood v Bildcrback, 16 
NJLaw 4 07 

To defeat claim of widow’s grantee 

In an action in ojcctmorit. testi¬ 
mony of remainderman that his 
mother in possession claimed the 
land as set apart to her as dower 
was admissible to show the charac¬ 
ter of the esi.itc whKh paatied to the 
widows grantee — Kay v. Fariow. 
100 So 868, 211 Ala 416 

64. Pa—Bogan v Quigley, 11 A 92. 
8 l*a Cas. 377 

65. N J—Smallwood v. Bildc'rbaek, 
10 NJ.Baw 497. 

66. Mich —King v Merritt, 34 N W 
680, 67 Mich. 194. 

67. Md —Wilson v. Inloes. 6 Gill 

121 . 

68. Md—Brown v. Shilling. 9 Md 74 
—Howard v Moiale, 2 Harr & J. 
249. 

69. NJ.—Van Kleek v. O’Hanlon, 21 
NJ.Baw 682 

TO. N.J —Van Kleek v. O’llanlon, 
supra. 
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ent or proceedings may be impeached or contro¬ 
verted. 

Gifts, parol sales, or contracts to convey. Evi¬ 
dence showing or tending to show a gift,'^2 or a 
contract to convey or a parol salcj^ is admissible 
where the title or right is founded thereon, unless 
for some reason such evidence is inadmissible be¬ 
cause of incompctency, immateriality, or irrele¬ 
vancy.'^ Evidence is also admissible to show a 
parol agreement to exchange property, fully ex¬ 
ecuted in pursuance thereof.*^^ 

Partition or division. As showing or tending 
to show title or right of possession evidence of a 
partition among or a division by cotenants or heirs 
is admissible,*^® but such evidence may be excluded 
when otherwise not competent, material, or rele¬ 
vant. 

Equitable right or title. Unless inadmissible be¬ 
cause otherwise incompetent, immaterial, or ir- 
relevantj® evidence showing or tending to show 
an equitable right or title is admissible in those 
jurisdictions where a party may avail himself of an 
equitable right or title,^^ but not in other jurisdic¬ 
tions.®® 


h. Miscellaneons Types of Proof 

in 8ome Jurisdictions abstracts of title are admissi¬ 
ble. Records showing the payment of taxes are general¬ 
ly held not admissible to prove ownership or possession, 
but they may be admitted as showing a claim of owner¬ 
ship, or as showing title out of the state. 

In some jurisdictions abstracts of title are ad¬ 
missible as evidence of title.®^ 

Tax books, lists, or receipts. It has been held 
that pa>ment of taxes is not evidence to support 
title,®2 nor in any sense evidence of possession, 
and that therefore tax receipts arc not admissible 
for that purpose,®^ especially in the absence of 
other evidence tending to establish title or right 
to possession,®^ as where no color of title or claim 
by adverse possession has been asserted and 
shown.®® Similarly, failure to pay taxes or the 
absence of assessment in the name of the party m 
possession is not evidence of, and is inadmissible 
to show, his want of title.®*^ Where the only dis¬ 
pute is as to the identity of the lands conveyed by 
the common source by several deeds, tax receipts 
showing payment of taxes by any person on any of 
the land in dispute are inadmissible.®® However, 


71. Md —Brown v Shlllinir, 9 Md 
74. 

19 C.J. p 1175 note 73. ! 

72. Mo —Allen v. Mansfield, 18 S 
W 901. 108 Mo 343 

19 CJ. p 1173 note 44. 

73. Pla —Goodwin v. Markwcll, 19 
So, 885, 37 Fla 464. 

19 CJ p 1173 note 45 

Seoelpt for purcliase money paid 
by plaintifC to the .state is admissilil( 
to show that he was not a trespas¬ 
ser.—Ropers v. Keith, 42 So. 446, 
148 Ala 225 

Cancellation of contract ma> be 
shown —Ilanby v. Tucker, 23 Ga 
132, 68 Am D 514 
Bigrhtp of snbpaxchaaer 
Ala.—Michie v Nebrip, 134 So. 665, 
223 Ala 175 

74 . U.S —Maxwell Land-Grant Co v 
Dawson. 14 S Ct 458. 151 US 586, 
38 Li Kd 279, reveisinp 34 P. 191, 
7 N.M 133 

19 CJ. p 1174 note 46. 

To show common source 

Plaintiff in cjtUment held not 
entitled to show common source of 
title so as to excuse proof of title 
beyond such source* by evidence that 
defendant claimed under parol con¬ 
tract of sale—Garden Realty Cor¬ 
poration V. Price, 183 S E 178, 165 
Va. 620. 

76 . Cal.—Ryan v. Tomlinson. 39 Cal. 
639 

76 . S.C.—Senterfeit v. Shealey, 61 
S E 142, 71 S C 269. 

19 C.J. p 1174 note 58. 


Partition agrreement confirmed by di¬ 
vorce decree 

In suit to recover land alleged to 
have been purchased from husband 
as part of his separate estate, where 
there was evidence that separation 
agreement, although abrogated i»y re¬ 
conciliation, formed basis of divorce 
decree, the agreement was admis¬ 
sible to explain and Interpret de¬ 
cree, which confirmed partition of 
t ommunity property without setting 
out Its provisions —Rose v Rogers, 
Tex Civ App , 264 S W 954. 

Acta not amonntiagr to « formal 
partition may be proved—Nutwell 
V Tongue, 22 Md 419 

An amicable partition being al¬ 
leged by defendant, he may give in 
evidence a release by other parties 
to the partition—Calhoun v Hays, 8 
Watts & S, Pa, 127, 42 Am D 275 

77. Ga—C^rawley v. Blackman, 8 S 
E 633, 81 Ga 775. 

19 C J p 1174 note 69. 

78. N y —Pfeffer v Kling, 68 K Y S . 
641, 58 App Div 179 affirmed 64 N 
E 1125, 171 NY 668. 

19 CJ p 1175 note 81. 

79. La—Leblanc v. Ludique, 14 La 
Ann 772. 

N C —Daniel v. Grumpier, 76 N.C. 
184. 

Pa—McDonald v. Adams, 7 Watts & 
S. 371. 

19 C J p 1176 note 82. 

Equitable title as basis of recovery 
see supra 9 20. 
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80. Ala—Cox V. Cox, 95 So. 275, 
209 Ala 75 

111 —IIooi er V Goldstein, 168 N E 1, 
336 in 125 ft*itioiari denied 60 
set 239, 281 US 724, 74 L.Ed. 
1141 

19 C J. p 1176 note 84 

81. I»a—Hurt v. McGrew, 11 A 617, 
8 PaCas 505 

19 CJ. p 1176 note 89 

82. Pa—Quin v. Brady, 8 Watts & 
S 139 

19 CJ P 1176 note 90 
S3. Ala—Chastang v Chastang, 37 
So. 790, 141 Ala 451, 109 Am.S R. 
45 

10 CJ p 1176 note 91 

84. Pa —Jones v Scranton Coal Co , 
118 A 219, 274 Pa 312. 

19 CJ p 1176 note 92 
35. N C —Bernhardt v Brown, 29 
SE 884, 122 JSr.C. 687, 66 Am S.R. 
725. 

b6. Ill —Daniels v. Smith, 96 N.E. 
002, 252 Ill 222. 

Where no issne of possesaion 

IT S —Island Development Co v. Mc- 
George, CCANJ. 26 P.2d 841, 
certiorari denied McGeorge v. Is¬ 
land Development Co., 49 S.Ct. 
37. 278 US 642, 73 L Ed 657, 

mandate denied, C.C A., Island De¬ 
velopment Co. V. McGeorge, 37 P. 
2d 345. 

87. Pa—Jones v. Scranton Coal Co., 
118 A. 219, 274 Pa. 312. 

88. Or.—-Miller v. Fisher, 174 P. 
1162, 90 Or, 111. 
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tax books, tax lists, and tax receipts have been re¬ 
ceived as showing or tending to show a claim to 
ownership,*® and that such claim has not been 
abandoned;®® and also to show that the state has 
parted with its title to the land taxed.®^ Tax re¬ 
turns are inadmissible unless the land referred to 
therein is the same as the land in dispute.®^ 

i. Public Lands 

Subject to general rules as to competency, relevancy, 
and materiality, where title to public lands is in issue, 
deeds and patents, as well as evidence to Impeach such 
documents, may be admitted, and, in proper cases, sur¬ 
veys, drafts, certificates, etc., are likewise admissible. 

Subject to the general rules as to competency, 
materiality, and relevancy, where the title to pub¬ 
lic lands is involved, deeds®® and patents®^ may be 
admitted in evidence as tending to show title or 
right to possession, and this has been permitted to 
be done although the patent was dated subsequent 
to the demise as laid,®* although the deed was ex¬ 
ecuted after commencement of the action of eject¬ 
ment,®* although the instrument was defective in 
description where it contained enough to ascertain 
the land,®^ and even though the patent contained 
a marginal entry stating that it was void and that 
another patent had issued,®* but a patent and pat¬ 
ent certificate issued after the action is com¬ 
menced,®® and a patent certificate to plaintiff’s 
legal representatives without other evidence,^ have 
been excluded. Parol evidence may be received to 
ascertain the true grantee of lands, when permitted 
by statute in case of a mistake in the grant.® In 


an action involving the identity of the patentee, it 
was held that a witness who could not identify the 
land in dispute with that land concerning the own¬ 
ership of which a former occupant had spoken 
could not testify to such conversation in the ab¬ 
sence of evidence of the identity of the two par¬ 
cels.® Testimony by which defendant offers to 
establish in part his preemption right should not be 
rejected because such offer does not embrace every 
fact necessary to establish the defense.^ A record¬ 
ed notice of an alleged location is inadmissible 
where no law, but only a local custom, authorizes 
such notice and record.® 

Impeachment of instrument or title. While a 
deed or a patent cannot, as a rule, be impeached 
by parol,* it is, however, subject to impeachment 
in a proper case,*^ as, for instance, by evidence that 
the grant was issued on a forged certificate.* The 
title under a patent may be controverted by one 
who claims under an imperfect title depending on 
a settlement, warrant, or location without a pat¬ 
ent, and then the question will be to whom the pat¬ 
ent ought to have been granted by the land office;® 
but evidence to impeach plaintiff’s title by showing 
that a preemption ought not to have been allowed 
or that other persons have superior or equitable 
claims is inadmissible;^® nor can it be shown that 
a certain person was entry taker and that he failed 
to make his entry as required by statute.^^ Evi¬ 
dence IS also inadmissible to show that plaintiff is 
not within the provisions of the preemption law 


89. Mo —Jamison v. Galloway, 254 
S W 101 

Pa—Pittsburgh & W R. Co. v. Equi¬ 
table Real Estate Co., 88 Plttsb 
L.e&J 417. 

19 C J. P 1176 note 96 
To rebut aUegud couveyauoe 

Where plaintiff introduced evi¬ 
dence that he had bought the disput¬ 
ed property from the common 
propositus, evidence offered by de¬ 
fendant of tax returns by the com¬ 
mon propositus after the alleged pur¬ 
chase was relevant —Wiley v Mar¬ 
tin, 136 SB 151, 163 Ga. 381. 

Sefeotive receipts are admissible 
when coupled with the tax books 
showing what land was assessed to 
the party so paying.—Stumpf v. 
Osterhage, 111 Ill. 82. 

Oral proof of the payment of 
taxes has been received—Dondero v 
O’Hara, 86 P 985, 3 Cal.App 633 
Oral testimony of an assessor that 
he assessed the premises in the name 
of plaintiff as owner is admissible 
—Hager v. Hager, 38 Barb. NY, 
92. 

90 . Cal.—^Baum v. Reay, 29 P. 117, 
31 P. 661, 96 Cal. 462. 


91. S.C—Mitchell v Hamilton, 82 
SB 425, 98 SC 289 

19 C.J p 1176 note 97. 

92. Ga—Wiley v Martin, 136 SB 
161, 163 Ga. 381. 

:Land embracing- disputed tract 

Evidence of payment of taxes on 

land which includes the disputed 

tract may be admitted—Jamison v. 

Galloway, Mo, 264 S.W 101. 

93. Ark—Wmn v. Whitehouse, 131 
S W. 70, 96 Ark 42. 

19 C.J. p 1169 note 30 

94. Cal.—Yount v. Howell, 14 Cal 
466. 

Mo —Fenwick v. Gill, 38 Mo 510. 

19 C.J. p 1169 note 31. 

95. Miss—McCraven v. Doe, 23 
Miss 100—Winn v Cole, 1 Miss. 
119. 

96. Pa.—^Hoover v. Gonzalus, 11 
Serg. & R 314. 

19 C.J. P 1169 note 33. 

97- Mo.—Fenwick v. Gill, 38 Mo 
610. 

98. Md.—^Maxwell v. Lloyd. 1 How. 

I & M. 212. 
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99. Miss —Laurissini v. Doe, 25 
Miss 177, 67 Am.D 200 

1. Mo—Mattingly v. Hayden, 1 Mo. 
439. 

2. Ga—Sykes v. McRory, 32 Go. 
348. 

3. Mich—Brown v. Qulnland, 42 N. 
W. 940, 75 Mich. 289 

4 . Cal —Tyler v. Green, 28 Cal. 406, 
87 AmD 130. 

5. SD—Pendo v. Beakey, 89 NW. 
655, 15 SD 344. 

6. Ill — Gallipot V. Manlove, 2 Ill. 
156. 

19 C J p 1170 note 45. 

7- US —Sherman v. Buick, Cal, 93 
U S 209. 23 L Ed 849. 

19 C.J p 1170 note 46 

8. Md—Boreing v. Singery, 4 Harr. 
& M 398, 2 Harr. & J. 455 

9. Pa—Hoover v Gonzalus, 11 Serg. 
& R. 314—Gonzalus v Hoover, 6 
Serg. & R 118. 

10. Ark.—Rector v. Gaines, 19 Ark. 
70. 

11. N.C.—Tyrell v. Mooney, 6 N.C. 
401. 



EJECTMENT 


28 C.J.S. 


92 


under which he claims that land deeded by the 
g^overnment had been assigned twenty-nine years 
before to another person or that the land was 
within the exterior boundaries of a Mexican grant 
and not subject to homestead entry-^'* 

Surveys, drafts, certificates, etc. In defendant’s 
behalf a survey and patent made subsequently to 
affirmance of property in plaintiff’s ancestor are 
admissible.^® A draft by a deputy surveyor, found 
among the official papers in his office, has been 
held admissible,^® as well as a draft drawn by the 
former owner of the w^arrants under which plain¬ 
tiff claims, showing the land claimed and exclud¬ 
ing that in dispute.!7 Evidence has also been held 
admissible of correspondence between the survey¬ 
or-general and his deputy relating to the land for 
which an application for surve}' has been made.!® 
In some cases certificates are admissible as evi¬ 
dence of title;!^ but a certificate of the recorder of 
land titles prior to the act vesting him with author¬ 
ity to take any proof with relation to the extent 
of the commons or of their use or occupation,-^* 
or a certificate of the United States register of the 
location of lands by plaintiff’s grantor as agent of 
the state,-! or a certificate not of a character rec¬ 
ognized as evidence under a statute or otherwise-- 
is inadmissible. 

Certified copies from the registry of claims 
proved, or from the registry of confirmation or list 
of claims proved, or of official survey by the sur¬ 
veyor-general, or certificates of confirmation issued 
by the recorder upon such surveys have been re¬ 
ceived in evidence.“•* Duplicate receijits of the re¬ 


ceiver of public moneys have been held admissi- 

blc.24 

§ 93. - Prior Possession of Plaintiff 

Competent, relevant, and material evidence, shovy- 
ing or tending to show plaintiff’s prior poaseasion or the 
nature or extent thereof, is admisaible. 

Where plaintiff’s possession is in issue, either to 
support his right to recover against a trespasser, 
or to establi.sh an ouster therefrom by defendant, 
evidence showing or tending to show such posses¬ 
sion's and the character and nature of such posses- 
sion26 IS admissible, unless such evidence is other¬ 
wise incompetent, immaterial, or irrelevant.27 
However, evidence of prior possession of strangers 
is not admissible.28 nor can a defendant tre.siiasser 
show title in a third person to defeat plaintiff’s 
right to recover founded on prior possession.29 
Evidence of the payment of taxes is admissible as 
tending, in connection with evidence of actual pos¬ 
session, to show the extent thereof.®® 

§ 94. - Ouster of Plaintiff and Possession 

of Defendant 

Unless otherwise incompetent, irrelevant, or imma> 
terial, evidence showing or tending to show ouster of 
plaintiff and possession by defendant is admissible. 

When not otherwise incompetent, immaterial, or 
irrelevant,®’ evidence is admissible which shows 
or tends to show an ouster of plaintiff®-’ and to 
show possession of defendant at the commencement 
of the action,®® and the character, nature, and ex¬ 
tent of such ouster or possession.®^ Defendant’s 


12. Ark—Swt^eplzer v. (tames, 19 
Ark 96 

13. Mkh—Scott V Detroit Voung 
Men's Soc , 1 DoukI 119. 

14. Cal—Grant v Oliver, 27 T. 596. 
861, 91 Cal 158. 

16. Pa—O’Hara v. Rlehaidson, 46 
Pa 385 

19 C.J p 1170 note 54. 

16. Pa—Hoover v. Gonzaius, 11 
Serg & R 314. 

17. Pa—Gralz v Ileates. 45 Pa 495 

18. Pa.—Kwing v. McKnight, 1 Serg 
& R. 128. 

19. Pa—Wilson v. Marvin Rulofson 
Co , 60 A 225, 201 Pa 29. 

19 C J p 1170 note 58. 

20. Mo.—Primm v. Haren, 27 Mo 
205. 

21. Cal —Slaughter v. Fowler, 44 
Cal. 196. 

19 C.J. p 1170 note 60. 

82. Fla.—Groover v. Coffee, 19 Fla 

61 . 


23. Mo—Clark v. Hammeile, 36 Mo 
620 

19 C J p 1170 note 62. 

24 Ala—Birdwell v. Howlinger, 5 
I'ort 86. 

Ftdeicil rule that ejectment can be 
maintained only on patent see su¬ 
pra § 22 

25. Idaho —^AVhltman v. McComas, 
S3 r 604, 11 Idaho 564. 

19 CJ p 1177 note 3. 

Of greater tract 

Kvidonce of possession of land, 
including, by dc'scription and oc¬ 
cupancy, lots claimed by anothei 
and not susceptible of exact loca¬ 
tion or identification except by a 
surveyor, held admissible on the is¬ 
sue of ownership of such lots — 
J.nmison v. Galloway, Mo., 254 S W 
101 . 

26. Ala.—Jernigan v. Flowers, 10 
So 437, 94 Ala 508. 

19 C.J p 1177 note 4. 

Deed 

In possessory action, plaintiff’s 
title deeds held admissible to show 
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extent of possession based on prin¬ 
ciple that possession of part is pos¬ 
session of whole according to title 
—Vidrine v. Vidrine, 130 So. 244, 14 
Da.App 484. 

27. Ga —Copeland v. Jordan, 95 S E. 
13, 147 Ga 601 

19 C.J p 1177 note 6 

28. Cal —Foot v. Murphy, 13 P. 163, 
72 Cal 104 

19 C J p 1177 note 6. 

29. Cal —Bird v. Llsbros, 9 Cal. 1, 
70 AmD 617 

30. Ala.—Hood v. Johnston, 99 So 
75, 210 Ala 617 

31. Ala —Malone v. Arends, 22 So. 
500, 116 Ala 19. 

19 C J. p 1177 note 9. 

32. Ariz—Steinfeld v. Ross, 63 P. 
494, 6 Ariz. 91 

19 C J p 1177 note 10. 

33. Vt—Capital Garage Co. v. 

Powell. 118 A. 624, 96 Vt. 145. 

19 CJ. p 1177 note 11. 

34. Vt—Capital Garage Co. V. 

Powell, supra. 

19 C.J. p 1177 note 12. 
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possession and the character thereof may also be 
shown by deeds or other instruments under which 

he enteredbut a deed has been rejected nlien 

offered merely to prove the extent of defendant's 
possession.The nature of defendant’s posses¬ 
sion may also be shown by a brmd for a title^^ 
although it is defective,^* by an agreement which 
establishes only an equitable title or right,or by 
parol evidence Record evidence is admissible 
to show the date when defendant was placed in 
possession.^ 1 To show possession in defendant at 
the commencement of the suit, plaintiff may show 
that in a former action of forcible entry, wherein 
plaintiff was defendant, on an adverse judgment 
therein he delivered possession to defendant, with¬ 
out a writ of restitution 2 but a judgment of for¬ 
cible entry and detainer, brought by a tenant of 
plaintiff in an ejectment against defendant, is inad¬ 
missible to show actual possession in defendant 
at that time On the question whether defendant 
was in possession at a certain time as claimed a 
judgment in a former ejectment suit between the 
same parties for the same land is not admissible.^^ 


§ 95 

As tending to prove ouster the acts of defendant 
in insisting upon the actual and exclusive posses¬ 
sion of the entire premises, even though he was in¬ 
formed that plaintiffs claimed an undivided interest 
in the land, are competent.^® It may also be shown, 
in ejectment to recover from a tenant, that defend¬ 
ant had continued in the occupancy of the land and 
was withholding possession.^® Defendant ma> 
show his own act of taking posscssion,^^ and his 
acts as explaining the character of his possession,^® 
although he cannot show why he did not pay taxes 
on the premises.^® 

§ 95. Weight and Sufficiency 

Plaintiff must establish his case by a preponderance 
of the evidence; he may recover upon showing a prima 
facie case, unless it is overcome by other evidence. Af¬ 
firmative defenses must be established by preponderat¬ 
ing evidence. 

The general rule is that plaintiff is not required 
to prove his case beyond a reasonable doubt,®® but 
is required only to establish his right to recover by 
a preponderance of evidence,®^ or to the reasonable 


35. S D—Sutton \ Whetstone, 112 
NW f»50. 21 SD 241. 

19 C J P 1177 note 13 

36. Ky—Million v Riley, 1 Dana 
359, 25 AmD 149 

37. Ky—Harle v McCoy, 7 J J. 
Mar.sh 318. 23 Am D 407 

38. Miss.—Bell v Coats, 56 Miss 
776 

39. Tenii —Lafferty v Whitesidfs, 1 
Swan 123 

40. N Y —Van Rensselaer v. Vickery, 
3 Dans 57. 

Vt — Hurd V Tuttle, 2 D Chipm 43. 

19 CJ p 1177 note 18 
CoAtroverBy after aetion begtin 
Kvidence of controversy betwetm 
parties occurnnjr after commence¬ 
ment of ejectment action held admis¬ 
sible to show defendant at time of 
brin^ine action still occupied land 
adversel> —Giannattasio v Silano. 
161 A 336, 115 Conn 299. 

41. Ala.—Dewis V. Watson, 13 So 
670, 98 Ala. 479, 39 Am.S.R 82, 22 
L R.A 297 

4a. Mo—Hayden v Goodwin, 117 S 
W. 1129, 217 Mo 662. 

43. Cal.—Davis v. Perley, 30 Cal 
630. 

44. Ala—Malone v. Arends, 22 So 
500, 116 Ala. 19. 

45- Mich—Bailey v. Bailey, 36 
Mich 181. 

43. Cal —McKissick v. Ashby, 33 P. 
729, 98 Cal 422. 

47. Pa—Hood v. Hood, 2 Grant 229 

48. Cal.—Lucas v. Richardson, 10 P. 
183, 68 Cal. 618. 

28 C. J S.—62 


49. Ala—Lawrence V Alabama State 
Land Co, 41 So 612, 144 Ala 524 

19 C.J p 1177 note 27 

50. Ala—Landers v Hayes, 72 So 
lot., 196 Ala 533 

19 CJ p 1178 note 28. 

Proof of eatoppol or counter es¬ 
toppel must be clear, convim inpr, and 
free from reasonable doubt —Florida 
Land Inv Co v Williams, 116 So 
642, 98 Fla 1268 

51- Ga—Hiprhtowcr v Keaton, 144 
SK 759, 167 Ga 94 
Okl—Mandler v Harvey, 249 P 391, 
119 Okl. 185—Schofield \ City of 
Tulsa, 239 P 236. Ill Okl 220. 

19 C J p 1178 note 29 
BTidoAoe held Baficleat 

(1) To sustain Judsrment, verdict, 
or finding: for plaintiff. 

Fla.—Mackey v McLarty, 189 So. 
832, 138 Fla 632 

Ga—^Attaway v Weaver, 166 SE 
192, 175 Ga 771—Walton v Sikes. 
141 SE 188, 165 Ga 422—Good¬ 
win v Culpepper, 136 S F 58, 163 
Ga 295 

Ky—Struve v Lebus, 136 S W 2d 554, 
281 Ky 407 

La —Harrison v Butler, App , 167 
So 141—Barrow v Siracusa, App , 
165 So 738—Mouton v Comeaux, 
App, 150 So 53 

Miss—Carmichael v J Cahn Co., 184 
So 417, 183 Miss 535. 

Mo —Hecker v. Bleish, 3 S W.2d 
1008, 319 Mo 14‘>—.Quisenberry \ 
Stewart. 219 S W 625—McQulnn v 
Moore, 123 S.W 858, 226 Mo 36 
Mont.—Kurth v. Le Jeune, 269 P. 408, 
83 Mont 100. 

N.J.—Quinlan v Borough of Fair 
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Haven, 131 A 870. 102 N J Law 
143 

Okl —McCormick v Stonebraker, 270 
P 1098, 133 Okl 34—Kinnedy v 
Bridge. 250 P 427 120 Okl 61— 

Clark V Keith. 229 P 613, 103 

Okl 20 

Pa—Laskowski v Raucheisen, 100 
Pa Super 428 

Tenn —Rhea v Redus, 7 Tenn App 
478 

Utah—Rieskt v Hoover, 177 P. 228. 
53 Utah 87 

19 CJ p 1178 note 30 [a] 

(2) To sustain judgment, verdict, 
or finding for defendant 
US—U S V Pennsylvania & Lake 
Erie Dock Co, CCA Ohio, 272 F 
839 

111 —Schafer v Robillard. 17 N.E 2d 
963, 370 Ill 92. transferred, see 13 
NE2d 824, 294 111 App. 617. 

Kan—Hall v Wilson. 249 P. 668, 
131 Kan 606 

Ky —Greer v Rose. 130 S W 2d 36, 
279 Ky 142—Hall v Shepherd. 82 
S W 2tl 476. 259 Ky 446. 

N Y —Moore v Keeland, 13 N.Y.S 2d 
700, 257 App.Div 1025 
N C —Carstarphen v Carstarphen, 
137 SE 658. 193 NC 541. 

Okl —Gorman v Wilson, 98 P 2d 600, 
186 Okl 435—Stallaby v. Gal¬ 

lagher. 268 P 303, 131 Okl 242. 
Pa—Aftewiez v Opalkowski, 80 Pa 
Super 540. 

19 CJ p 1178 note 31 [d]. 

SvldMioe held IjumAoiemt to entitle 
plaintiff to recover 
Ga—Hightower v Keaton, 144 S E. 
759, 167 Ga. 94—Boymgton v. Ring- 
wood. 99 S.E 35, 149 Gsu 61. 
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satisfaction of the jury;52 and hence where the 
evidence is equiponderant defendant is entitled to 
recover,but a presumption may turn the balance 
in plaintiff’s favor.5^ Ordinarily plaintiff may re¬ 
cover upon showing a pnma facie case,55 unless 
it is overcome by other evidence.56 

A prima facie case may be made by showing a 
record title,57 by showing a warranty deed from 
defendant^* and a demand by plaintiff for posses¬ 
sion,®® by showing a direct line of title from the 
government to plaintiff®® without showing pos¬ 
session in any of the grantees in the chain of ti¬ 
tle,®^ by showing a direct line of title from a com¬ 
mon grantor,®^ or by showing prior possession by 
plaintiff®® or possession of some one of the gran¬ 
tors in his chain of title.®® 

A verdict for plaintiff is not warranted where 
the evidence fails to show either title to the prem¬ 
ises, or prior possession or right thereto, or that 
defendant’s possession is that of a mere wrong¬ 
doer;®® nor can plaintiff recover where his case 


is completely met by conveyances showing title 
out of him into defendant.®® Testimony in haec 
verba that a party was in possession is of little, 
if any, weight; the facts which in law constitute 
possession should be shown.®^ In order to defeat 
an ejectment by showing outstanding title in a 
stranger such title must be clearly established,®® 
and It must sufficiently appear that the outstanding 
title was available at the time of the commence¬ 
ment of suit in order to constitute a defect in plain¬ 
tiff’s deraignment of title.®® 

Affirmative defenses must be established by pre¬ 
ponderating evidence;"^® it is not enough, as it is 
in meeting a pnma facie case, merely to offer evi¬ 
dence of equal weight so as to balance the scales.^^ 

In numerous cases, in addition to those dealing 
with the weight and sufficiency of evidence re¬ 
specting the matters considered infra §§ 96-99, evi¬ 
dence has been held sufficient or insufficient to sup- 


Md —Bowie V Western Maryland R. 

Terminal Co., 104 A. 461, 133 Md 1. 
Mich.—Hustina v. Indian Reflningr 
Co. 178 NW. 34. 210 Mich 537 
19 C.J. p 1178 note 30 [b]. 

52. Ala —Edmondson v. Anniston 
City Land Co., 29 So. 596. 128 Ala 
689—Steed v. Knowles. 12 So 76, 
97 Ala 573 

53. RI—Baxter v. Patenaude, 78 A. 
625. 32 RI 197 

19 CJ. p 1178 note 31. 

5^ Ala—Steel v. Knowles, 12 So 
75, 97 Ala. 573. 

19 CJ p 1178 note 32 
Presumptions in ejectment actions 
see supra 65 82—87 

55. U.S —Lang- Co. v. Fort, CCA. 
N.J., 76 F.2d 27 

Pa.—Golden v. Ross, 186 A. 249, 122 
Pa.Super 234. 

19 C.J p 1178 note 33. 

PrtiB* faoie oaiM held established 
Mo.—Eatherton v Henderson, 59 S. 
W.2d 623. 

Va.—Powell V Holland, 172 S E 295. 
161 Va 851. 

Wyo.—^Atlas Realty Co. v. Rowray, 
66 P.2d 1122. 51 Wyo. 318. 

19 C.J. p 1178 note 33 [a] 

56L Wls.—Illinois Steel Co v. Bllot, 
84 N.W. 866, 85 N.W. 402, 109 Wls. 
418, 83 Am.S.R. 905. 

19 C.J. p 1178 note 34. 

57. Mich.—Goodman v. Fangert, 170 
N.W. 29, 204 Mich. 66. 

Beoozd title aad payment of taxes 
Mo.—Badger Lumber Co. y. St. 
Louis-San Francisco Ry. Co., 89 S. 
W.2d 964, 338 Mo. 349. 

▲oqulsltioB of title aiUI presump¬ 
tion of eoatlananoe of existing things 


together make a pnma facie case — 
Miner v Cook, 288 P. 1016, 87 Mont 
500. 

Flaiutiir’s title and defendant’s 
possession or withholding at time of 
commencement of action make a 
prima facie case 

Idaho —Froman v Madden, 88 P. 
894, 13 Idaho 138. 

RI —Rhode Island Marine Transp 
Co. V Interstate Nav. Co., 158 A. 
370, 52 RI. 143 

58. SD—Ashton v. Ashton, 79 N W. 
1001. 11 S.D 610 

59. Va—Casselman v. Bialas, 70 S 
E 479, 112 Va. 57. 

80. N C —Moore v. Miller, 102 S.E. 

627, 179 N.C 396. 

19 CJ. p 1157 note 83. 

Through common souroo 
Ala—Doe ex dem. Slaughter v. Roe 
ex dem. W M. Carney Mill Co, 127 
So 671, 221 Ala. 121. 

61. Ind —Steeple v. Downing, 60 
Ind 478. 

60. Pa—Dunn v. Milanovich, 152 A. 
767, 302 Pa 184. 

Better title from common grantor 

Mo—^Waddell y. Chapman, 238 S W. 
481, 292 Mo 666 

N C —Moore v Miller, 102 S E. 627, 
179 NC. 396. 

63. Ga—Terrell y. Gould, 148 S.E. 
515. 168 Ga 607. 

64. Ala —Dodge v. Irvington Land 
Co., 48 So 382, 158 Ala. 91, 22 L. 
RA..NS., 1100. 

Utah—Cottrell v. Pickering, 88 P. 
696, 32 Utah 62, 10 L.R.A.,N.S., 
404 See also supra | 38. 

19 C.J. p 1156 note 74. 
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Possession and payment of taxes 

Evidence showing a chain of title 
in plaintiffs, coupled with testimony 
showing that their predecessors in 
title paid taxes on the land and 
had possession for more than forty 
years, makes out a prima facie case 
of ownership by plaintiffs, raising a 
presumption that their predeces¬ 
sors in title took under a grant from 
the state —Sea Coast Timber Co 
V. Thomas, 82 S E. 274, 98 S.C. 111. 

65. S.D—Tilton v normann, 117 N. 
W 377. 22 S D 324. 

19 CJ. p 1179 note 36 

66. Ga.—Lytle v. Anchor Duck 
Mills, 45 SE. 271, 117 Ga 869 

Bvidence held snlllcient 
Ark—Davis v. Oaks, 60 S.W.2d 922, 
187 Ark. 601. 

67. Fla—Altman v Simon, 147 So 
222, 109 Fla 196—^Wisner v. Alyea, 
138 So 763, 103 Fla 1102—Hall v. 
Florida State Drainage Land Co, 
103 So 828, 89 Fla. 312 

68 . Ill —Chicago Terminal Transfer 
R Co. v. Winslow. 74 N.E. 815, 216 
Ill. 166 

19 C.J. p 1179 note 87. 

69. Cal —Baum v. Roper, 64 P. 128, 
132 Cal 42. 

TOt N.C—Hayes v. Cotton, 160 S.E. 
453. 464. 201 N.C. 869. 

"Where an affirmative defense is 
set up, as here, the defendant must 
establish his allegations by the same 
degree of proof as would be required 
if he were plaintiff in an independent 
action *’—Hayes v. Cotton, supra. 

71. N.C.—^Hayes v. Cotton, supra. 
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port particular findings^2 or to establish certain 

facts.'^3 

§ 96. - Identity and Description of Prop¬ 

erty 

The evidence must be sufficient to identify the land 
of which ownership or right to possession is shown as 
that sued for and in the defendant's possession. The 
evidence may be sufficient to establish such identity 
prima facie. 

Primarily, the evidence must be sufficient to 
identify the land of which ownership or right to 
possession is shown as that sued for and in defend¬ 
ant’s possession^*^^ or sufficient to enable a com¬ 
petent surveyor to locate the land,76 so that it may 


§ 96 

be described in the verdict,"^® or, by another test, 
so as to enable the sheriff to put plaintiff in posses¬ 
sion of just the right land and no more.^*^ Evi¬ 
dence as to location must not be of that indefinite 
character which permits the court or jury to reach 
a determination only by way of speculation.*^* If 
the description of the land in the deed corresponds 
su1«stantially with that sued for it is sufficient proof 
of identity,and this is so where the instrument 
describes the land and also refers to that by which 
the description can be made certain.*® Evidence 
may be sufficient to establish identity prima facie.*^ 
Surveys are not required in all cases,*2 but the 
land may be located by any other competent evi- 


73. Bvidence held sufllcieiLt 

Idaho —Dickens v. Heston, 21 P 2d 
905, 53 Idaho 91. 90 A L R 944 
Ind —Hochstetler v A Allen Wilkin¬ 
son Lumber Co., App.. 24 N E 2d 
432 

Okl —^Adams v Hoskins, 259 P. 136, 
126 Okl 57. 

Utah —Rieake v Hoover, 177 P. 228, 
53 Utah 87 

Va.—Elliott V United Realty Corpo¬ 
ration, 130 S E 802, 144 Va 752 
Bvidenca held Insnllicient 
U.S —People of Porto Rico v. Livingr- 
ston. C C A.Puerto Rico. 47 F 2d 
712, certiorari denied 52 S.Ct 23, 
284 U S. 642. 76 L Ed 546 
R I.—Lenzini v. Gianetti, 142 A. 139, 
49 R I 174. 

73. Bvidence held snillcient 

(1) Generally. 

La—Smedley v Rushing:, 119 So 896, 
9 La App 286 

Mo —Lester v. Tyler, 69 S W 2d 
633. 

(2) To show that widow claiming 
to hold land as executrix was at 
most holdinp possession under her¬ 
self as executrix—Delfclder v Te¬ 
ton Land & Investment Co, 26 P 2d 
153, 46 Wyo 142, denying rehearing 
24 P.2d 702. 46 Wyo 142 
Bvidence held insnllioient 

(1) Generally—Fitch v. Stephen¬ 
son. 252 NW 130, 217 Iowa 468. 

(2) To show that company through 
whom plaintiffs claimed had aban¬ 
doned the land or surrendered land 
to defendant —Cornell v. Gobin, 238 
P. 344, 49 Nev. 101 

(3) To show joint possession of 
defendant and another defeating 
ejectment action —George v. Waller, 
Mo., 19 SW2d 284. 

74. Ga—Brew ton v. Brewton, 146 S. 
£3 444, 167 Ga 633. 

N.Y—Pinellte v. Sinnott, 6 N.Y S 
439, 67 N.Y.Super. 57. affirmed 25 
N.E. 1089, 126 N.Y. 683, 3 Silv.A. 
205—Gardner v. Town of Clavor- 
ack, 22 NY.S. 265. affirmed 22 N 
Y.S.2d 200. 259 App.Div. 1111. 

19 C.J. p 1179 note 40. 


Bvidence held saAcient I 

(1) Generally—Quisenberry v. 
Stewart, Mo. 219 S W. 625—19 CJ 
p 1179 note 40 [e] 

(2) To establish that land in dis¬ 
pute was within plaintiff’s title 

Mo—Ackerman v. Ryder, 271 SW 
743, 308 Mo 9 

Va—Radford Veneer Corporation v 
Jones. 129 S E. 260 143 Va 124— 
Gutshall V Hamilton, 114 S.E. 695, 
134 Va 416 

Bvidence held insufficient 

(1) Generally—^Berry v Kentucky 
Children’s Home Soc. 63 S W 2d 926. 
250 Ky 686—Howard v Howard, 38 
SW2d 441. 238 Ky 533—19 CJ p 
1179 note 40 ff] 

(2) To sustain plaintiff’s burden of 
showing that the land claimed was 
located within the exterior bounds 
of plaintiff’s patent—Bryant v Fer¬ 
rell, 244 SW. 877. 196 Ky 514 

(3) To sustain burden of proving 
that tract claimed was part of land 
devised by will—Stanley v. Griffith, 
7 S W2d 617. 225 Ky 36 

(4) To establish that plaintiffs’ 
lot included strip of land betAveen 
lake shore and highway —Rahm v. 
Weiss. 262 NW 432, 190 Minn 508 

(5) To establish plaintiffs’ claimed 
location of a patent with the certain¬ 
ty required to entitle them to re¬ 
cover in accordance therewith — 
Wells V New York Mm. & Mfg. Co , 
119 S E. 127, 137 Va 460 

75. Neb—Lane v. Abbott, 37 NW. 
82, 23 Neb 489. 

76. Ga—Ragan v. Carter, 89 SE 
206, 145 Ga 320. 

77. Ga—Hill V. Neely, 106 SE 
729. 151 Ga 276. 

76. N.Y.—Gardner v. Town of Clav- 
erack, 22 N Y.S 2d 265, affirmed 22 
N Y.S 2d 200. 259 App.Div. 1111. 

19 C.J. p 1179 note 43. 

79. Ga.—Crawford v. Vemer, 50 S.E. 

958, 122 Ga. 814. 

19 C.J. p 1179 note 44. 
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BO. Ga—Crawford v. Verner, supra. 
19 C J p 1179 note 46. 

81. U.S—Carroll v Carroll. Md., 16 

How. 275, 14 LEd 936. 

19 C.J. p 1180 note 46 
Aided by Judicial notice 

A prima facie case will be estab¬ 
lished where in addition to some evi¬ 
dence tending to identify the land, 
the boundaries are such that judicial 
notice thereof will be taken —Mc- 
Master v. Morse, 55 P 70, 18 Utah 
21 . 

Where there was amhignlty in 
deed in plaintiff’s chain of title, 
which was recorded more than twen¬ 
ty years before the commencement 
of the action, but subsequent deeds 
In the chain of title contained de¬ 
scriptions which cleared up the am¬ 
biguity, and deeds from the heirs 
of the grantor in the ambiguous deed 
were given subsequent to the com¬ 
mencement of the action for the pur¬ 
pose of clearing up the ambiguity, 
plaintiff showed prima facie title 
sufficient to recover —Dickinson v. 
Smith, 114 NW 133, 134 Wis 6 

88. SC—Patterson v Crenshaw, 11 

SE 390, 32 SC 534. 

Surveya under earlier deeds in 
chain 

Where plaintiff In ejectment prov¬ 
ed by surveyors that the land in 
controversy was included in the de¬ 
scription of land Cvjnveyed to her. 
and traced her title of record from 
the commonwealth by deeds, the de¬ 
scriptions in which were sufficient to 
show that they referred to the same 
land as that conveyed by the deed 
to plaintiff. It was unnecessary to 
prove by surveyors that the preced¬ 
ing deeds in the chain of title cov¬ 
ered the land in controversy—Sims 
v Capper, 112 SE 676, 133 Vo. 278. 

Beturu of survey is prima facie 
evidence of a survey on the ground, 
and no legitimate lnferen< e can be 
drawn from the fact that the deputy 
surveyor was not called as a witness 
to prove the fact —McCall v. Barn- 
heart, 2 Watts, Pa., 112. 
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§ 96 

dence.** Physical situation may be such as to pre¬ 
vail over plats and surveys.*^ Evidence of nat¬ 
ural boundaries overcomes an inconsistent descrip¬ 
tion by courses and distances.®® If a mistake in 
the original survey is alleged, evidence that the 
boundaries have been defined for more than twenty 
years by physical objects is sufficient to warrant 
submitting the case to the jury.®® Again use and 
occupancy of contiguous property without disturb¬ 
ance for a time long enough to show that the own¬ 
ers knew their boundary line will be sufficient evi¬ 
dence of an agreement to establish such line and 
to preclude the parties from thereafter disputing 
it.87 

In numerous cases evidence has been held suffi¬ 
cient or insufficient to support findings®® or to es¬ 
tablish certain facts®® respecting the identity of 
property in dispute. 


§ 97. - Title and Right to Possession 

a. In general 

b. Deeds and conveyances 

c. Judicial and similar sales 

d. Descent or devise 

e. Title acquired by other modes 

f. Judgments and records generally 

g. Public lands 

a. In General 

General rules govern the sufficiency of evidence to 
prove or to establish prima facie title to, or right to pos¬ 
session ofr the land in dispute. 

To support or make a pnma facie case as to 
title to, or right to possession of, the premises in 
controversy, the weight and sufficiency of the evi¬ 
dence is governed by the general rules.®® Thus, 
where the burden is on plaintiff to prove superior 
title, he must do so by a preponderance of the evi- 
dcncc.®^ So, too, general rules govern the suffi¬ 
ciency of defendant’s evidence to overcome plain- 


83. sc— Duren v. Kee, 27 S E 875. 
60 SC 444. 

19 C J p 1180 note 48. 

84. Wis—IIlinoiB Steel Co v Bilot, 
84 NW 855, 85 N W 402. 109 Wis 
418. 83 Am SR 905 

19 C J p 1180 note 49 

Evidence held ixisnlllcieiit 

To warrant jury's implied finding 
I hat northern line of defendant's lot 
I an ten or more feet north of point 
where plat showed it to lie—Kahn v 
Delaware Securities Corporation, 15.3 
So 308, 114 Fla 32 

85. Del —Nevin v. Dish^-roon, 66 A. 
362. 22 Del. 278 

NC—Moore v McClain, 54 S E. 382, 
141 NC 473 

36. Mich.—Diehl v Zanger, 39 Mich 
601. 

19 C.J p 1180 note 51. 

87. Mo —Rrummell v. Harris, 60 S. 
W 93. 148 Mo 430 

88. Evidence held enfflclent 

(1) In general.—Stevenson v. 

Moore, 215 N W. 622, 240 Mich. 

349. 

(2) To support finding determining 
boundary of land —Hecker v. Bleifeh, 
37 S.W.2d 444, 327 Mo 377. 

(3) To authorize jur>’s finding that 
realty offered as security for loan 
made to defendant’s predecessor In 
title included property in question, 
although deed failed specifically to 
describe or refer to it —Fite v Walk¬ 
er, 187 S.B. 95, 183 Ga. 46. 
Evidence held insnllicient 

To support finding that land in 
suit was not included in land con¬ 
veyed to railroad.—St. Louis-San 
Francisco Ry. Co, v. King, 50 S.W. 
2d 94, 329 Mo. 1203. 


{ 89. Evidence held enfllcient ] 

(1) Generally—Siegle v Criss. 136 
NE 706. 304 Ill 338 

(2) To show that surveys of prop¬ 
erty were accurately made —Hennes¬ 
sey V Robinett, 286 P. 700, 104 Cal 
App 693 

Evidence held insnAcient 

(1) To show that premises in¬ 
volved in action for trial of title 
had been covered by grant of slate 
prior to grant under which plaintiff 
claimed —Peterson v Sucro, C C A 
N C . 101 F2d 282 

(2) To show intention of parties 
to conveyances contiary to their 
< lear terms —Smith v. Bailey 127 S 
E 80, 141 Va 757. 

9a Evidence held enAcient 

(1) To show title in plaintiff 
Fla—C'rawford v Hinson, 146 So 

820 108 Fla 630 

Ga—Walton v Sikes, 141 SE 188. 
165 Ga 422. 

Ill —Barto V Kellogg. 124 N E 633, 
289 111 528 

Kan —Swanson v. Carlson, 240 P 570, 
119 Kan 568. 

Wyo —Bentley v. Jenne, 236 P. 509, 
33 Wyo 1. 

19 CJ p 1180 note 64 [a] 

(2) To show title in stale, under 
whom plaintiff claimed as lessee — 
Robinson v Thomas, 286 P. 625, 75 
Utah 446. 

(3) To show plaintiff had not aban¬ 
doned but retained right of posses¬ 
sion —Capital Garage Co. v Powell, 
118 A. 624, 96 Vt. 146. 

Evidence held UumAoient 

(1) To show title in plaintiff. 

Fla.—Schutt v. Lester, 198 So. 219— 
Briley v. Winter. 149 So. CU)2. Ill 
Fla. 501 


Ky—Bentley v Kcntland Coal & 
Coke Co. 46 SW2d 1077. 212 Kv 
511—Baker v. Campbell, 248 SW 
1028 198 Kv 424—Turner v. Lie- 

bel, 215 SW 70. 185 Ky. 313 
Mo —Elder v Richards, 34 S W 2d 
21—Boas V Branch, 208 SW 75 
NY—Moore v Re'elnnd, 13 N Y S 2d 
700. 257 AppDiv 1025. 

Okl —Ramsey v Kenneiiy, 206 P 209. 
80 Okl 30 

P.i--Faux V Cooke, 163 A. 384, 107 
I’a Super 8K 

Tenn—Wattenhargor v. Powers, 10 
Tenn App '">84 
19 C .1 p 1180 note 54 [h] 

(2) To show better title in defend- 
.ant than that shown by plaintiff — 
Bentley V. Jenne, 236 P 509. 33 

Wyo 1. 

91. Fla—Coult V. Mtintosh Inv. Co, 
182 So 594, 133 Fla 141 

Bare assertion of ownership 

In an action of ejectment for the 
possession of a tract of land, evi¬ 
dence by the vice piesident of plain¬ 
tiff corporation, that plaintiff was 
the owner of and entitled to posses¬ 
sion of the land was sufficient to es¬ 
tablish ownership in plaintiff, where 
there was no evidence offered in re¬ 
buttal. and where the evidence was 
given without objection.—Tebay 
Land & Live Stock Co. v. Hastie, 210 
P 605, 64 Mont. 509. 

Showing defendant’s lack of title 

Plaintiff in ejectment action could 
not prove title by showing that dis¬ 
puted lot was not embraced within 
deed to defendant—Howard v. How¬ 
ard. 38 S.W.2d 441. 238 Ky. 533— 
White V. Philpot, 299 S.W. 173, 221 
Ky. 529. 
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tiff’s prima facie proof of title.®2 A showing of 
possession®^ under a claim of ownership in fee,®^ 
or under a deed in due form,®® is prima facie evi¬ 
dence of title in the possessor. Although, as stated 
supra in § 10, plaintiff must recover on the strength 
of his own title and not on the weakness of his 
adversary’s, it is immaterial whether the strength 
of his title is shown by proof submitted by plaintiff 
or defendant.®® 

b. Deeds and Conveyances 

Deeds and conveyances are sufficient to estabiish 
prima facie title only where they are traced back to the 
government or to a common source; in other cases they 
must be accompanied by proof of possession by the plain¬ 
tiff or a predecessor; the evidence must be sufficient to 
show the authenticity and regularity of the instrument. 


§ 97 

The evidence of recitals in a deed or of the contents of a 
iost instrument may be sufficient to establish title. 

A deed is evidence only of a conveyance of such 
title as the grantor had in the land.®"^ Where title 
IS undisputed, the production of a deed may be suf¬ 
ficient to make a prima facie case,®* but where 
title is disputed, the mere production of a deed 
without further proof is insufficient.®® Title is 
prima facie established by showing paper title con¬ 
sisting of deeds, grants, conveyances, etc., in a di¬ 
rect line from the government,^ or from one ad¬ 
mitted or proved to be the common source of title^ 
to claimant; but if siicli a chain of title is not 
shown, proof of paper title is insufficient to estab¬ 
lish even a prima facie title and right to posses¬ 
sion,® unless It IS accompanied by proof of posses¬ 
sion in some one of the grantors in the chain,^ 
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92. Bvidenco held inenfficient 

WhcTc dofendanl in ejectment 
claimed as assignee of lease from 
railroad, the fact that extent of land 
Included wilhin d(S<iiption of sev¬ 
eral nghts-of-way deeds appearing 
in record was uncertain and indefl- 
nite could not alone overcome plain¬ 
tiffs* prima facie showing of title, in 
absence of proof of possi'ssion of the 
disputed tract hv railroid—(''opple 
V. S<ott. 23 NE2d 700, 372 Ill 307 
Borfeittire for taxes 

If defendant in an ejectment .suit 
show's that the* land in controvet.s> 
has been omitted from the hind 
books of the proper county for five 
successive years before the trial he 
makes a prima facie case of for¬ 
feiture. and defeats plaintiffs right 
to recover unb‘.ss pl.untiff can show 
that the land was assessed improp¬ 
erly in another countv, and the il¬ 
legal taxes thereon paid, or that the 
land has been redcenic*d, regranted 
or resold, so as to reinvest the title 
In him —Jeffrey v Lemon, .52 S E 
769, 58 W Va 662—I^avis v' Living, 
40 S E 365, 50 W Va 431 

93. Colo —McCracken v. Citizens’^ 
Nat Bank of Akron, 249 1\ 652, 80 
Colo. 164. 

Pa —Caffrey v McFarland, 1 Phi la 
555 

94. U S —Fronsoe v Bushnell, Ohio, 
251 F. 850. 164 CCA 66 

Ark —McCoy v Anderson, 207 S W 
213. 137 Aik 45. 

Ga—Dorns v Dorris, 99 S E. 532, 149 
Ga 170 

95. Ala.—Layton v Hamilton, 107 
So 830, 214 Ala. 329. 

96. Fla—Foreman v. Abbott, 116 
So 1. 95 Fla 370. 

97. Ala.—Doe v Edmondson, 30 So. 
61. 127 Ala. 445. 

98. Neb —Nelson v Omaha. 88 N.W. 
154, 62 Neb. 823. 


Bnly ackuowledgred warranty deed 

from the owner of the record title 
offered by plaintiff is prima facie 
evidence of title—Hutchison v 
Brown. 167 P 624. 66 Okl 250 
99. Ga—Harris v McDonald. 108 
SE 448. 152 Ga 18 
I»a—F.iux \ Cooke, 1(»3 A 384, 107 
I’a Super 88 

Tenn —Wattenbarger v Powers, 10 
Tcnn App 584 
10 C J p 1180 note 58 
Tracing* to defendant 

In eioc tment, evidence that de¬ 
fendant convoyed land by absolute 
dec‘d to third partv, who in turn con¬ 
veyed to plaintiff, was held to estab¬ 
lish a prima facie ca'-e—Lee v 
Laugherv, 175 P 873 55 Mont 238 

1. Ky—Alexander v Duncan, 57 S 
W 2d 58. 247 Kv 122 
Okl •—Gentry v McCiirry^ 273 P 222, 
134 OKI 182 

W Va—Fu'bec y' Underwood, 147 S 
E 4 72, 107 WVr 85 
19 CJ p 1181 note 61 
Bvidence held sufficient 
US--l’c*oplt of Pol to Kieo \' Living¬ 
ston. C G A Puerto liico, 47 F 2d 
712, certiorari denied 52 S Ct 23, 
2S4 US (>42. 76 L Ed 546 
FI 1 —Gooclno v South Flcjrida Farms 
Co., 116 So 23, 95 Fla 90 
Evidence held insufficient 
Fla—Burns \ McDaniel, 140 So 
314, 104 Fla 526. 

Ky—Gray v Wells, 39 S W 2d 651. 
239 Ky 432 

8. Ga.—Beetles v Steadham, 197 S. 
E 270. 186 Ga 110 

Ky —Alexander y^ Duncan, 57 S W 2d 
58, 247 Ky. 422 

N C.—^Kecn v. Parker, 8 S E 2d 209. 
217 NC 378. 

pa—Dunn v. Milanovich, 152 A 757. 
302 Pa 184. 

Va.—Furbee v Underwood, 147 S E 
472. 107 Va 85. 

19 C.J p 1181 note 60. 

981 


Evidence held sufficient 

(1) Proof of deed from common 
grantor to judgment debtor and from 
shi rifC at execution sale to plaintiff 
made prima facie case in c»jcclmenl. 
—Shaw' V Ncwingham, 135 A 260 
2S7 Pa 304 

(2) “Where it is cstablishc*d by 
proof that both parlies to an action 
in eiec tment derive title from the 
same third person, such proof is 
puma fricic sufficient to establish 
such common source without proof 
that such third person had title to 
the land conveyed by him"—C’'onncr 
V Jarrett, 200 SE 39. 41, 120 W Va 
6J.{ 

Evidence held insufficient 

Evidence of special master’s deed 
did not trace title to land sought to 
he tecovered In cjc*c(mc*nt to com¬ 
mon source nor relieve plaintiff of 
iif‘c cssity of tracing title to com- 
monw'cxilth—Ellis v Sparks. 285 S 
W 199. 215 Ky *116 

3. Ind—Start v Clegg, 83 Ind 78 
NC—Moore v Miller, 102 SE 627. 

179 NC’' 396 

“A deed from one who is apparent¬ 
ly a stranger to the paramount title, 
and who is not shown to have ever 
bc'on in possession . is in- 

sullic ic*nt to make out a pnma facie 
case showing title in the grantee" 

Ga—IJarns v McDonald, 108 SE 
148. 450, 152 Ga 18 
N J —Nugent v Lindsley, 116 A. 790. 
97 N J Law 268 

N Y —Beers v Hotchkiss, 245 N Y S 
4 78, 230 App.Div 447, affirming 238 
N Y S. 463, 135 Misc. 796, and re¬ 
versed on other grounds 175 N E 
606, 256 NY. 41. 

4. Ala—Nelson v. Hardin, 173 So 

229, 233 Ala 614—Crutchfield v 

Vogel, 171 So. 889, 233 Ala. 306— 
Goodwin V. Georgia Loan & Trust 
Co.. 81 So. 611. 202 Ala. 655 
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or of plaintifTs prior possession under a deed.® 
If plaintiff’s abstract of title, required by statute to 
be filed in ejectment action, is sufficient to require 
the filing of a counter abstract, proof of such title 
establishes a prima facie case.® 

Where defendant has purchased by a dc‘ed and 
is in possession, it is prima facie cyidence that he 
claims under that title” all lands included within 
the boundaries specified in the deed,^ but a mere 
showing of the execution of a conveyance to de¬ 
fendant by a third person, unaccompanied by proof 
of possession or title in such person, is no evidence 
of title in defendant.® Where defendant shows a 
prior recorded deed conveying title out of plain¬ 
tiff’s grantor and connects his own possession with 
such outstanding title, it is immaterial whether or 
not It was given for the purpose of securing a 
debt.^® 

In a number of cases, evidence has been held 
sufficient or insufficient to support particular find¬ 
ings respecting deeds and conveyances. 

Rentals in a deed may constitute prima facie 
evidence of the facts recited, 12 but, as a rule, re¬ 


citals in a deed cannot have the effect of an estop¬ 
pel m favor of one who was neither a party nor a 
privy to the deed,^® although where possession ac¬ 
companies an ancient deed recitals therein have 
been considered prima facie evidence of the facts 
recited even against third persons.^^ 

Execution, delivery, and registration. If it is 
clear that the officers represented in certificates of 
acknowledgment were in fact what; they represented 
themselves to be, and that they were authorized to 
take acknowledgments and make such certificates, 
such certificates become prima facie evidence of 
execution sufficient to entitle the deed to be read in 
evidence but a certificate from the office of the 
secretary of state that no such person as the wit¬ 
ness who attested the deed as justice of the peace 
was justice at the time the deed was executed is 
conclusive on an issue of forgery unless rebutted.^® 
The delivery of a deed is not necessarily evidenced 
by possession. A deed executed by the attorney 
of the grantor is not sufficient to constitute a link 
in a chain of title without proof of a power of 
attorney from the grantor.^^ The unauthenticated 
deed of a special commissioner not recorded for 
ten years has been deemed not even prima facie 


Colo —McCracken v Citizens’ Nat 
Bank, of Akron, 249 P. 652. 80 Colo 
164. 

Fla—Wismer v Alyea. 138 So 763, 
103 Fla 1102 

Nev—Cornell v. Gobin, 238 P 344. 
346, 49 Nev 101. citing: Corpus Ju¬ 
ris. 

Va—Furbee v. Underwood, 147 SE 
472, 107 Va 85. 

19 C .1 p 11X0 note 59 
Possession tlirouffh lone term 

Where plaintiff shows conveyances 
throujfh a long term of years from 
persons in actual undisputed posses¬ 
sion. tracing title back to thf gov¬ 
ernment may be dispensed W'lth — 
Arnold v Brechtle, 140 N.W 610, 174 
Mich. 147—Drake v Happ, 62 NW 
1023, 92 Mich. 580 

Parties claiming' from common 
source 

Where both parties claim title 
from same source, plaintiff makes 
prime facie case by showing posses¬ 
sion of his grantor and introducing 
deed in evidence—Atlas Realty Co 
V. Rowray, 66 P 2d 1122. 61 Wyo 
318. 

B. Ill.—Copple V Scott, 23 N.E.2d 
700, 372 Ill 307. 

Possession of part 

Plaintiff’s actual prior possession 
of a part of a tract, when supported 
by deeds purporting to convey an 
interest in the entire tract, estab¬ 
lishes a prima facie case as against 
mere trespassers.—Copple v. Scott, 
supra—19 CJ. p 1159 note 20. 


6. Pa—Dunn v Milanovich, 152 A 
757. 302 Pa 184. 

7. Ala—Coulson v Scott, 62 So 436, 
167 Ala 606 

Ill—Holbrook v. Brenner, 31 Til 501 

8. Utah —Cottrell v. Pickering, 88 
P 696. 32 Utah 62. 10 L R A..N S , 
404 

9. Fla.—Lake v Hancock, 20 So. 811, 
38 Fla 53. 56 Am S R 159 

10. Ga—Hamilton v Cargile, 56 S 
E 1022, 127 Ga. 762. 

11. Evidence held suiUcient 

(1) To support finding that de¬ 
livery of deed placed in escrow, was 
not conditional on all grantees’ sign¬ 
ing contract in property owners’ 
association —Newport Bay Dredging 
Co V Helm. 7 P2d 1039, 120 Cal. 
App 127 

(2) To support finding that plain¬ 
tiff’.s husband was of legal age at 
execution of deeds, so as to war¬ 
rant judgment for defendants — 
Adams V. Hoskins, 259 P 136, 126 
Okl 57 

12. Colo—Empire Ranch & Cattle 
Co V. Howell, 129 P. 521, 23 Colo 
App 348 

19 C J p 1181 note 66. 

Trustee’s deed 

Cal —Sorensen v Hall, 28 P.2d 667, 
219 Cal 680. 

13- Ky—Read v Fletcher, 186 S W. 
147, 170 Ky. 498. 

Pa.—Miller v. Holman, 1 Grant 243. 
19 C.J. p 1181 note 67. 
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In deed covering other property 

Reference in deed covering other 
properly to plaintiff’s remote gran¬ 
tor as adjoining owner was insuffi¬ 
cient basis for inference of existence 
of missing deed in chain of title in 
ejectment action, where It did not 
Clearly appear that adjoining land 
mentioned included strip now in dis¬ 
pute.—Faux V. Cooke, 163 A. 384, 107 
Pa Super 88 

14- Pa—Dougherty v Welshans, 81 
A 997. 233 Pa 121—James v Letz- 
ler, 8 Watts & S 192 
19 CJ. p 1181 note 68 

15. Cal —Mott V. Smith, 16 Ca! 
533 

16- Ga.—Williams v. Goodall, 60 Ga 
482. 

17. Mo.—Tyler v Hall, 17 S.W 319, 
106 Mo 313, 27 Am S R. 337 
18- Ky—Lancaster v. McClary, 2 
Litt. 4. 

Or—Smith v. Badura, 139 P. 107, 70 
Or 58. 

19 C J. p 1182 note 83 
Hecitals, in power of attorney ex¬ 
ecuted thirty-six years before the 
trial of the heirship of the constitu¬ 
ents in such power, from another of 
the devisees, together with slight 
parol proof of such heirship, are 
prima facie sufficient to entitle a par¬ 
ty claiming such a conveyance by 
virtue of such power to recover in 
an action of ejectment.—^Jackson v. 
Russell, 4 Wend., N.T., 643, affirmed 
22 Wend. 277. 
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evidence of title.^® 

Identity of names, in a deed and patent, or in 
other instruments, is sufficient proof of identity of 
persons unless some circumstance calculated to 
create doubts of such identity, beyond the mere 
fact of change of residence between the receipt 
of one conveyance and another, is shown .20 Evi¬ 
dence that the name of one from whom defendant 
claimed to deduce his title was identical with the 
name of the person who had owned the certificate 
of location is prima facie proof of identity of the 
person.2l Evidence of the contents of a contract 
for the sale of the land has been held sufficient to 
identify the purchaser thereunder as the person 
who executed the deeds under which both parties 
claim, and to show what interests he conveyed .22 

Lost instruments, A claim of title by virtue of 
a purported deed or title document which is alleged 
to have been lost or destroyed can only be estab¬ 
lished by clear, unequivocal, and convincing evi- 
dence.23 ]sjot only the loss of the instrument,24 but 
its proper execution's and import^® must be shown. 
However, where the execution and delivery of an 
instrument of title is shown, the fact that it is 
missing will not prevent a judgment in favor of the 
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party claiming under such instrument,27 even 
though it had not been recorded.28 Plaintiff is en¬ 
titled to recover on an agreement in writing ac¬ 
knowledging ownership in lands, where the title or 
ownership is set forth in the instrument and the 
existence and loss of the primordial title is 
shown,29 but a written acknowledgment of a prior 
title which docs not recite the tenor of the original 
primordial title is not sufficient to authorize recov¬ 
ery in ejectment.30 Of course, proof of the execu¬ 
tion of a paper which is lacking in the essential re¬ 
quirements of a deed is not sufficient to support a 
claim of title.3i 

c. Judicial and Similar Sales 

A prima facie showing of title may be made by proof 
of Its acquisition through a sale and purchase under 
execution, foreclosure, or tax sale. Also, sufficient evi¬ 
dence may be adduced to rebut such prima facie evi¬ 
dence. 

Sale under execution. A prima facie case is 
made by showing a valid purchase under an execu¬ 
tion sale,22 particularly if coupled with evidence 
of possession of the execution debtor at the time 
of judgment23 or when the sale was made there- 
under.34 Thus, it has been held that a prima facie 
case IS made on introducing the sheriff’s deed,35 or 


19. Va—McDermltt v Forbes, 71 S 
K. 193, 69 W.Va 268 

20 . Cal —Mott v. Smith, 16 Cal. 
533 

31. Mo—Gitt V. Watson, 18 Mo 
274. 

22. Pa.—Jones v Scranton Coal Co , 
118 A. 210, 274 Pa. 312. 

23. Fla—Hams v. Butler, 42 So 
186, 52 Fla 253 

19 C J. p 1181 note 69. 

Bvldenos held snllLeieiit 
Ark—Steward v. Scott, 20 S W 1088, 
57 Ark 153. 

Ky—Parnell v. Loving:, 296 S W. 462, 
220 Ky 471 

Bvldenoe held ineufficlent 

Fla—Harris v Butler, 42 So 186, 
62 Fla. 253. 

24. Ark —Steward v. Scott, 20 S W 
1088, 57 Ark 163 

19 C.J. P 1181 note 70. 

25. Ga.—Greer v Young, 38 S E 314, 
113 Ga. 120. 

Bvldenoe held ixusuffllclent 

To show paper title under deed al¬ 
leged to have been executed and lost, 
where record showed no execution of 
deed but only oral agreement to con¬ 
vey.—^Hunt V. Boyce, 3 S.W 2d 342, 
176 Ark. 303. 

20. Ga.—Greer v. Young, 38 S.B 
314, 113 Ga. 120 

27> Xeb.—Billingsley v. Ricketts, 49 
N.W. 443, 32 Neb. 438. 


N Y —Simmons v Havens, 6 N E 
73, 101 NY 427, affirming 29 Hun 
119 

Evidence held suillcient 

(1) In ejectment, evidence that 
owner of the premises had executed 
a deed thereto to plaintiff while an 
infant, and delivered it to her grand¬ 
mother, who paid the purchase mon¬ 
ey, and that defendant admitted its 
execution and had requested plain¬ 
tiff to make a deed to his children, 
which she refused to do, was held to 1 
make a prima fac le case —Hester v 
Harrison, 119 SE 392, 156 Ga 240 

(2) Other cases see 19 C.J. p 1182 
note 78 [a] 

28. Neb—Billingsley v. Ricketts, 49 
N.W 443. 32 Neb 438. 

19 C J. p 1182 note 76. 

Evldanoo held suttoient 

Evidence in action in nature of 
ejectment was sufficient to support 
finding that plaintiff deeded land to 
third party, who conveyed to de¬ 
fendant.—Chavez v. Barrio, 246 P. 
551, 30 Anz. 270. 

29. La —Kittndge v. Cane, 22 La. 
Ann. 619 

30. La —Hanson Lumber Co. v 
Higgs Cypress Co, 58 Bo. 567, 130 
La. 772 . 

31. U.S.—Oregon, & C., R. Co v. 
Grubissich, C C.A Or., 206 F. 677 

19 C.J. p 1182 note 79. 

32. Fla.—McClellan v. Solomon, 2 
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So 825, 23 Fla. 437, 11 Am S.R 
381 

19 C J p 1184 note 28 

33. N Y.—Colvin v. Baker, 2 Barb 
206. 

19 C J p 1184 note 29. 

34. Ky —Locke v Coleman, 4 T B 
Mon 315 

Mo —Rumfelt v. O’Brien, 67 Mo 
569 

19 C.J p 1184 note 30 

35. Ill—Morey v. Brown, 137 N.E. 
210. 305 Ill 284 

19 C.J p 1184 note 31. 

CoxnxnlBsioiLezfB deed 

A commissioner’s deed disclosing 
on its face that sale was made un¬ 
der order of court naming the pur¬ 
chaser, that sale was reported to 
court and confirmed, and that the 
commissioner was ordered to con¬ 
vey to the purchaser, referring gen¬ 
erally to all the records and proceed¬ 
ings in the action, while not con¬ 
clusive, presents a prima facie title 
sufficient to uphold a Judgment in 
c'Jectment. the presumption being 
that the proceedings were regular 
and sufficient to divest the owner of 
title, although the parties may re¬ 
sort to the record of such other ac¬ 
tion to show any defect or fraud 
which might prevent title from pass¬ 
ing.—Thompson v. Tyrle, 255 S.W. 
526, 200 Ky. 741. 
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the judgment, execution, and deed,or judgment, 
execution, sale, and sheriff’s deed,37 although some 
cases hold that in addition to such proof it should 
also appear that at the time of the levy and sale 
defendant was in possession,that the sheriff was 
authorized to sell,^^ and that defendant in execu¬ 
tion had some interest or estate in the land sold 
which was subject to levy and salc.^^ Where one 
party claims under a sheriff’s deed and the other 
under a prior deed from the execution debtor, it 
should be shown affirmatively by the former that 
the judgment hen attached to the land before its 
sale to the latter.^^ In ejectment against defend¬ 
ant in execution by the lessee of the vendee of the 
purchaser at the execution, plaintiff will be enti¬ 
tled to recover on evidence of title in plaintiff’s 
lessor before the demise, although in the declara¬ 
tion the demise is laid in blank ,42 where the 
evidence is sufficient to sustain a finding that plain¬ 
tiff’s lessor was dead at the time the action was 
brought, the right to recover on the demise is de¬ 
feated. ^2 \ recital in the sheriff’s deed of an as¬ 

signment of the certificate of purchase to the gran¬ 
tee in the deed is not binding on the holder of the 
certificate of sale who was not a party to the 
deed,^^ and if the certificate as introduced in evi¬ 
dence appears not to have been assigned there can 
be no recovery without proof showing such assign¬ 
ment.^ 5 So, where the names of purchasers at a 
sheriff’s sale are affixed by a third person to a 
power of attorney to assign the certificate of sale, 
a plaintiff claiming under a sheriff’s deed to the 


assignee against one not the judgment debtor 
should show authority in such third person to af¬ 
fix the signature.^® Of course, the parties may re¬ 
sort to the record of the action and the steps taken 
therein to show any defect or fault which might 
prevent title from passing under the sale.47 

Sale under foreclosure. Evidence of title under 
a foreclosure decree and sale may establish a prima 
facie case,^2 which, however, may be overcome 
by a deed made prior to the mortgage.^® A prima 
facie case may be made by showing the decree of 
foreclosure, the sale, and the order confirming the 
sale and the deed,®® but a decree of foreclosure, 
where jurisdiction was not obtained over the mort¬ 
gagor, IS not evidence that the mortgage debt was 
due and unpaid, in ejectment by the mortgagee 
against a stranger who claims the mortgaged prem¬ 
ises under a lax deed and the sheriff’s certifi¬ 
cate of sale under a mortgage foreclosure is not 
proof of the mortgage and powcr.®2 So, also, title 
prima facie may be shown by a deed of trust and 
the trustee’s deed thereunder,®2 and the recitals 
therein are evidence of the facts recited and a 
plaintiff claiming under a sale by virtue of a deed 
of trust need not show a compliance with all the 
preliminaries showing the authority of the trustee 
to sell ®® The note secured need not be introduced 
by plaintiff claiming under a deed executed in pur¬ 
suance of a sale by a mortgagee under a power in 
the mortgage.®® An instrument in the nature of a 
mortgage, where there is no evidence of its ever 


Xntrodaction of JuOffxnent not re- 
qnired 

Mo —Ammerman v Linton, 214 S W 
170, 279 Mo 439. Id. 214 S W 174 

36. Cal —Los Angeles County Bank 
V Raynor, 61 Cal 145 
NC—Hardin v. Cheek, 48 N C. 135, 
64 AmD 600 

Pa.—Birlieck v. Kelly, 9 A. 313, 6 Pa 
Cas 343 

19 C J P 1184 note 32. 

Pxoof of Jndflrmont as against defend, 
ant in exeontlon 

The judgment need not be proved 
by production of the record in the 
action against defendant in execu¬ 
tion.—Rutherford v. Raburn, 32 N C 
144. 

37- Ill.—Livingston v. Moore, 96 
NE 862. 252 Ill. 447. 

19 CJ p 1184 note 32%. 

33. Tenn.—Pratt v. Phillips, 1 
Sneed 643, 60 Am D. 165—Hamil¬ 
ton V Jack, 1 Sneed 81. 

19 CJ. p 1184 note 32%. 

39. Ind.—Morse v. Doe, 2 Ind. 65 
4a Ala.—Carter v. Smith, 38 So. 


184, 142 Ala 414, 110 Am S R 

36. 

19 C J. p 1184 note 32%. 

41. Ga—Boatwright v Porter, 32 
Ga. 130 

42. Ky—Snowdon v McKinney, 7 B 
Mon 258 

19 CJ p 1184 note 33. 

43. Ga—Watson v Tindal, 24 Ga 
494, 71 AmD 142 

44. Wash—Prentice v. How, 146 P 
388, 84 Wash 136. 

45. Ill —Carpenter v. Sherfey, 71 
Ill 427 

48. Wls—Claflin v. Robinhurst, 40 
Wis 482 

47. Ky—Thompson v Tyne, 255 S. 
W 626, 200 Ky 741. 

48. Ala—Crutchfield v. Vogel, 171 

So. 889, 233 Ala 306. 

19 C.J. p 1185 note 36 

49. Ill.—Sidwell V. Schumacher, 99 
Ill 426. 

5a Ill.—^Hooper v. Goldstein, la8 N 
E. 1, 336 Ill. 125, certiorari denied 
60 set. 239, 281 U.S. 724, 74 L Ed 
1141 

19 C.J. p 1185 note 38. 
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51. Wis—Fladland v. Delaplaine, 19 
Wis 459. 

52. Minn—Anderson v. Schultz. 33 
NW 440, 37 Minn 76 

19 CJ p 1185 note 40. 

53. Cal —Kinard v Kaelin, 134 P. 
370, 22 Cal App 383. 

19 C J p 1185 note 41. 

Validity of sale 

In ejftiment action against per¬ 
sons deriving title from trustee’s 
sale under foreclosure of trust deed 
securing debt to building and loan 
association, evidence did not estab¬ 
lish that such association was un¬ 
able because of insolvency to per¬ 
form its part of the trust deed at the 
time of the sale, so as to invalidate 
the sale —^Woods v Rains, C C.A Mo , 
104 P 2d 137, certiorari denied 60 
set 109, 308 U.S. 685, 84 L.Ed. 

490. 

54. Cal.—Sorensen v. Hall, 28 P.2d 
667, 219 Cal. 680 

55. DC—O’Day v. Vasant, 13 D.C. 
273. 

56. Ill —Pardee v. Lindley, 31 111. 
174, 83 Am.D. 219. 
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having been foreclosed, is insufficient as a muni¬ 
ment of title.57 

Tax sale. A prima facie case may be made by 
proof of a purchase at a tax sale and it has 
been held that plaintiff is entitled, in absence of 
evidence of defendant’s title, to recover merely on 
proof of a tax deed,***^ or on showing title out of 
the state, the assessment of taxes and sale there¬ 
for, and a sheriff’s deed to him,6^> but it has also 
been held that one claiming under a tax deed must 
show his title back to the government or to one in 
possession,®! and that the mere production of a tax 
deed from the state auditor is insufficient to estab¬ 
lish title nor can an outstanding tax title be 
predicated on a deed from a city reciting only that 
the tax collector conveyed the land to the city for 
the consideration specified ®3 Xhe pnma facie 
case may, of course, be overcome Where the 
claim IS under a tax deed and a decree quieting ti¬ 
tle, the invalidity of the tax deed is immaterial un¬ 
less the decree is void.®® 

d. Descent or Devise 

Particular evidence may or may not be sufncient to 
prove or establish prima facie title by descent or devise 

Where plaintiff claims by descent the evidence 
must be sufficient to prove his heirship,®® and also 
to show the extinction of all rights of those en¬ 
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titled to claim before him.®^ A prima facie claim 
by descent is made by showing that the ancestor 
from whom plaintiff derives title died seized of 
the premises,®* and that plaintiff is the heir at law 
of such decedent,®** and, where he seeks to recover 
the entire interest in the land, that he is the sole 
surviving heir,^® although it has been held that he 
need not show that he is the sole surviving heir 
where there is evidence of an acknowledgment of 
plaintiff’s title by defendant,*^! where plaintiff 
show's a deed from the commissioner to himself 
under a decree of the probate court for a division 
between the heirs of dcceased,'^^ qj- where it is al¬ 
leged and not denied that the land sued for had 
been allotted to plaintiff by an agreement among 
the heirs of a deceased ancestor.73 So, a title 
traced from an ancestor who acquired the fee by 
adverse possession is prima facie sufficient.^^ 
Proof that defendant claims title under an heir of 
plaintiff s grantor is sufficient prima facie evidence 
of common source to maintain plaintiff’s title if 
otherwise good,7® and a defendant who shows 
ownershij) and occupation by a remote ancestor 
and possession by an immediate ancestor and con¬ 
veyance to the latter may recover.*^® 

Tf a party claims as devisee, it is sufficient in the 
first instance to prove the will77 and the seizin o^ 
his ancestor,7* as by showing that his testator war 


67. Tenn —Southern Ry Co v For¬ 
rest, 13 Tenn App 54 7 
58. Kan —Priest v Robinson, 67 P, 
850. 64 Kan 41(> 

19 C I p 1185 note 43 
69- Fla—Coult v MfTnlosh Inv Co., 
182 So 594. 133 Fla 141 
NC—Marlin v L.ucvy, 5 NC 311. 

19 C J. p 1186 note 44 
00. Pa —Foust V Ross, 1 Watts & 
S 501. 

61- Ind —Grayson v Schlamm, 25 
NE 810, 126 Ind 142 

62. Mo—Moreau v. Detchemendy, 41 
Mo 431. 

63. Tenn.—Reocher v. Hicks, 7 Lea 
207 

6^ Cal.—Cooper y. Shepardson, 61 
Cal. 298. 

19 C J p 1185 note 49 

65. Kan —Priest v Robinson, 67 P. 
850, 64 Kan 416. 

66. Md —Kelso v. Stigar. 24 A. 18, 
75 Md 376. 

19 CJ p 1183 note SMt 

67. Md.—Kelso v. Stigrar, supra. 

19 C J p 1183 note 8%. 

“In other words, plaintiff must 
show that he is the only heir, or If 
not, the number of heirs, in order 
to recoyer a proportionate interest 
in the land."—Beaty v. Owens, 6 


Tenn App 154, 162, citingr Corpus 

Juris. 

68- Ky-—Whitaker v Million, 110 
S W 2d 653, 6’.5. 270 Ky 708, quot¬ 
ing Corpus Juris. 

10 C J p 1183 note 9. 

Record title in parents 
Prima facie case in ejectment was 
mndo for plaintiffs by showinj^ rec¬ 
ord title in their deceased pjirent*? — 
Gray y. Shelton Mo., 282 S W 53 
Proof of ancestor’s possession and 
claim of ownership while in posses¬ 
sion made out a pnma facie ripht 
in his heirs at law after termina¬ 
tion of widour’s life estate, as aerainst 
one who showed no title in himself 
or third person although having: 
color of title—Ray y Farrovir, 100 
So 868, 211 Ala 445 
Possession without title 

Where plaintiffs in ejectment, 
claiming: as heirs, showed that father 
was in possession of property at his 
death, but that he had not acquired 
title, burden was not shifted to de¬ 
fendant, who was a purchaser from 
widow, but was claiming: title by sub¬ 
sequent adverse possession —Monfee 
V HaE:an. 79 So 189, 201 Ala 627 

69. Pa —McCormick v. Skelly, 60 
A. 765, 201 Pa. 184 
19 C.J. p 1183 note 10. 
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Evidence held sufficient 

Pla—Foreman v Abbott, 116 So 1. 
95 Fla 370. 

70. Neb—Powell y Ventls, 145 NW 
1005, 95 Neb 542. 

19 CJ p 1183 note 11. 

71. Ga—Roberts v Foreman, 22 Ga 
283. 

72. Ala—Williams v. Williams, 54 
So 107, 170 Ala 143. 

73. Ky—McIntosh v. King:, 119 S 
W 193. 

74. Ind —McWhorter v. Hetzell, 24 
NE 743, 124 Ind. 129. 

Under claim or color of title 
Ark —Weaver v Hush. 34 S W. 266. 
62 Ark. 61. 

75. Tex—Stinnett v. House, 1 Tex. 
Unrep.Cas 484. 

76- Ala—Tidwell v. McCluskey, 67 

So 673, 191 Ala 38—Hawes v 

Rucker. 10 So 85, 94 Ala. 166. 

77- U.S.—Pineland Club v. Sanders. 
SC, 214 r 85, 130 C.C.A 612 

19 CJ. p 1183 note 18, 

78. Ky.—Gaulbaugfh v. Rouse, 104 
S W 959, 31 Ky L 1196. 

19 C.J. p 1184 note 19. 
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in possession at the time of his death but in the 
absence of evidence that the testator died seized of 
the land there can be no recovery.®® So, where 
plaintiff claims throug^h the will of a testator he 
must prove title in the testator or he cannot re¬ 
cover even as against a defendant without title.®^ 
The probate of a will and issuance of letters tes¬ 
tamentary is prima facie evidence of the death of 
the testator,®2 but the appearance of a defendant 
naming himself executor when admitted in eject¬ 
ment instead of the tenant in possession, is no evi¬ 
dence in the suit of the death of his alleged testator 
under whom he claims.®® The probate of a will 
unappcaled from is also prima facie evidence of 
the validity of the will,*^ and a transcript of the 
record of probate, where it contains proofs that 
the will was duly admitted to probate, is sufficient 
proof of the due execution of the will.®^ An ex¬ 
ecutor’s deed does not prove title without proof of 
the will.®® 

e. Title Acanired by Other Modes 

Particular evidence may or may not be aufficient to 
show title acquired by adverse possession, contract to 
convey, gift, parol sale, partition, or otherwise. 

Adverse possession. A party relying on an ad¬ 
verse possession may make a prima facie case on 


sufficiently proving an occupation for the time and 
in the manner necessary to constitute such adverse 
holding.®*^ A showing of a prima facie title under 
a certificate of purchase from the federal govern¬ 
ment may also be overcome by proof that at the 
time of the location the land was in the adverse 
possession of the adverse party.®® As against a 
party having legal title, adverse possession must 
be shown by clear and convincing proof.®® Where 
defendant has held possession under a deed to 
him for a time nearly enough to acquire title by 
adverse possession, his right cannot be overcome 
by slight evidence.®® Where the defense of ad¬ 
verse possession is based on a mixed possession by 
both parties, right of possession is in that party 
who shows legal title.®^ To support a plea of pre¬ 
scription interposed as a defense in a petitory ac¬ 
tion, It has been held that defendant must show 
an actual and continuous possession as owner for 
the entire term.®® 

Equitable right, title, or defence. Where plain¬ 
tiff seeks to recover on an equitable title as against 
the holder of the legal title, he must show a case 
which in equity would entitle him to specific per¬ 
formance.®® If an equitable defense is relied on, 
It must be clearly and distinctly proved.®^ 


79 . Pa—Jones v Bland, 9 A. 27S, 
116 Pa 190. 

80. Ky—Gaulbaugrh v Rouse, 104 S. 
W 959, 31 KyL. 1195 

19 C J. P 1184 note 21 
Bvidenoe lield lasui&clsi&t 

Plaintiff in ejectment failing td 
show property claimed was inven¬ 
toried among assets of testator 
through whose will plaintiff claimed 
was not entitled to possession as 
against defendants claiming under 
deed from testator—Brown v. Kckel, 
244 NW 160, 259 Mich 551 

81. N Y —Enders v. Sternbergh. 52 
Barb 222 reversed on other 
grounds 2 Abb Dec. 31, 1 Keyes 264, 
33 HowPr 4(,4 

88. Neb—Hendrix v. Boggs, 20 N. 
W. 28, 15 Neb 4 69 

83. Ind —Buntin v Doe, 1 Blackf 
26. 

84. Pa—Holliday v Ward, 19 Pa 
486, 57 AmD 671. 

85. N.J —McDevitt v Deacon, 8& A 
186, 83 N J.Law 712—Allaire v Al¬ 
laire, 37 N J Daw 312, affirmed 39 
N. J.Law 113. 

88 . Ill —Plenderleith v Edwards, 
159 NE. 780, 328 111 431. 

87. Ky.—Alexander v. Duncan, 67 
S.W2d 58, 247 Ky 422. 

19 C.J. p 1186 note 67. 


Svidence held immflloiexLt 

(1) To show adverse possession 
by plaintiff 

Ark —Kinion v Roark, 99 S W 2d 249, 
193 Ark 321 

Ga—Hightower v Keaton, 144 SE 
759. 167 Ga. 94 

Mich—Jeffries v Sheehan, 218 N 
W 703, 242 Mich. 167. 

(2) To show adverse possession bv 
defendant.—Virginia-Carolinn Power 
Co. V Taylor, 144 S.E. 523, 196 NC 
55 

(3) To show adverse possession by 
either party.—Conner v Jarrett, 200 
S E 39, 120 W Va 633. 

88. Cal —McTarnahan v. Pike, 27 
P. 784, 91 Cal. 540. 

89. Mont—Shinors v. Joslin, 180 P. 
574, 56 Mont 10 

Deed pzlma facie evidence that poB- 
seseion le enhservlent 

Where a party is in possession of 
land, the production by the opposite 
party of a registered deed or deeds 
is prima facie evidence, in the ab¬ 
sence of any proof to the contrary, 
that the party in possession entered 
or held under such deed or deeds — 
In re Freeman's Heirs at Law, 128 
SE. 404, 189 NC. 790 

90. Neb—Emery v. Johnson, 66 N. 
I W 225, 37 Neb 53. 

91. Del.—Nevin v. Disharoon, 66 A 
I 362, 22 Del. 278. 
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92. La —Davis v Young, 36 La Ann 
374 

93- Pa —Edwards v. Morgan, 100 Pa 
330 

19 CJ p 1186 note 72 

Evidence held snffleient to war¬ 
rant finding of plainliff's equitable 
title —Criner v. Davenport-Bethel 
Co , 289 P 742, 144 Okl 74 

94. Mo —McQuinn v Moore, 123 S. 

W 858. 225 Mo 36 
19 C J p 1186 note 73 
Evidence tested by equitable roles 
Testimony to support an equitable 
defense in an action at law must be 
adjudged by equilaiilc rules estab¬ 
lished to protect legal rights and 
not by ordinary rules applying to 
trial of actions at law —Hynds v. 
Hynds, 202 SW 387, 274 Mo. 123. 
“Reasonable donht” 

To sustain an equitable defense 
the evidence must be so cogent and 
satisfactory as to exclude a “rea¬ 
sonable doubt ’*—Goodin v. Goodin, 72 
SW. 602, 172 Mo 40 

Evidence held snAcient to sustain 
Judgment that defendant had equita¬ 
ble title.—^Pite v. Walker,* 187 S.E. 
96, 183 Ga. 46. 

Evidence held InsoAoient 

(1) To establish equitable defense. 
—Welch v. Welch, 200 N.Y.S. 662. 

(2) To sustain the defense of en¬ 
try by plaintiff with knowledge of 
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Escheat, An escheat grant is prima facie evi¬ 
dence of the grantee's title,®® and that the land 
granted was liable to escheat®® at the date of is¬ 
suing the escheat warrant and not antecedently.®^ 
In case of escheat, the evidence must exclude all 
reasonable doubt that the tenant whose lands are 
claimed as escheated died without heirs.®® 

Gifts, parol sales, or contracts to convey, A par¬ 
ty who relies on a parol contract of sale must make 
clear, distinct, and unambiguous proof of the con¬ 
tract,®® especially where the contract is between 
parents and children;^ but where possession is held 
under a parol contract of sale for a great length 
of time, the possessor is not to be held to the same 
strictness of proof of the contract required in case 
of a recent bargain.^ Where plaintiff makes out 
a clear record title and defendant claims under an 
oral agreement of sale, defendant must show a case 
in which, if he were plaintiff, he would be entitled 
to specific performance.® Clear and satisfactory 
proof is also required to find that defendant holds 
under plaintiff, where the latter has abandoned an 
agreement for sale and defendant has a clear legal 
title from the commonwealth, and has held posses¬ 
sion for years under a claim of ownership ^ If 
the evidence shows an intention of a donor to con¬ 
vey an absolute estate to defendant and the donee 
had been in actual possession, the latter is entitled 
to recover.® A party claiming under a gift or con¬ 
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tract of sale should also show that the donor or 
vendor had title.® Other decisions relating to the 
sufficiency of evidence concerning contracts for the 
sale of land are referred to in the note.*^ 

Partition or division. Proof of a parol partition 
of land need not be established by as great a de¬ 
gree of proof as is required in case of a parol sale.® 
Where plaintiff’s proof of title under proper pro¬ 
ceedings in partition is complete and defendant’s 
possession is admitted, a clear right to recovery is 
shown.® If a release of a part, including nearly all 
the premises, is shown to have been made for the 
purpose of making partition, and all the lots of 
the patent are held agreeably thereto, and no out¬ 
standing title m the remaining patentees appears, 
perfect title to the whole becomes a legal infer¬ 
ence.^® 

f. Judgments and Records Generally 

Judgments, decrees, and records in other proceedings 
involving the same land may, in proper cases, constitute 
at least prima facie evidence of title. 

While, as stated in § 739 of the C.J.S. title Judg¬ 
ments, also 34 C.J. p 947 note 15, no right is defi¬ 
nitely determined by a judgment in ejectment un¬ 
der the common law, yet when a party enters un¬ 
der such a judgment and then conveys to a third 
person for a valuable consideration, who enters 
under his deed, such entry and possession afford 


di'fimdanl’s eQUitable Interest —Wid- 

dicombe v Men er, 72 Mo 588 

95. Md —Clemf nl’s I^esseo v Ruck¬ 
le, 9 Gill .226—I>ee v Hoye’s Les¬ 
see, 1 Gill 1S8—Hall V Giltings’ 
Lessee, 2 Harr & J 112 

96. Md —Hammond's Lessee v In- 
loes, 4 Md 138—Ca'^ev’s Les.see \. 
Inloes, 1 Gill 4.20, 39 Am D 658— 
Goodwin V Caton, 4 Md Ch 160 

97. Md —Wilson v Inloes. 6 Gill 
121 

98. N Y —^Jackson v. Etz, 6 Cow. 
314 

99. Kan—Brown v. Slusser, 288 P 
743, 130 Kan 834 

19 C J p 1085 note 84 [b], p 1185 note 
52 

Equitable title see supra this sub¬ 
division. 

avldenop held suAcieiLt 

Mo. —^Lester v Tyler, 69 S W.2d 633 

19 C.J p 1185 note 52 [b]. 
avldMLce h«ld insafnoleiLt 

Ark—U S Bond & Mortgrai^e Co. v 
Reddick, 133 S W.2d 23, 199 Ark. 
82. 

Kan —Taylor v Chicago, R I & 
P. Ry Co, 297 P. 1067, 132 Kan 
701—Brown v. Slusser, 288 P. 743, 
ISO Kan 834. 

Or.—Bliss V. Miller, 260 P. 218, 119 


Or. 573, rehearing denied 250 P. 
763, 119 Or 573 

I’n —Marshal] v MacGregor, 171 A 
598, 314 Pa 454 

1. Ind.—Zenor v Johnson, 11 N E 
616, 111 Ind 42. 

19 C.J p 1185 note 53 

2. Pa—Richards v. El well, 48 Pa 
361. 

Evldeiice held sufficient 

Conflicting evidence authorized re¬ 
covery of land by widow of defend¬ 
ant’s son claiming land was given 
to son, who exercised ownership — 
Usry v. Cato, 146 S E 905, 168 Ga. 
240 

3. Pa—Marshall v MacGregor, 171 

A. 598, 314 Pa 454—Morrish v. 

Price, 142 A, 137, 293 Pa 169 

19 C.J. p 1086 note 86 

4. Pa.—Crail v Crail, 6 Pa. 480. 

5. Mo.—International Bank v. Fife, 
8 S.W. 241, 95 Mo. 118. 

6. Wyo.—Anderson v Rasmussen, 
36 P 820, 5 Wyo. 44. 

19 C.J. p 1186 note 57. 

7. Bvldanoe held sufficient 

(1) To sustain finding that con¬ 
tract had been forfeited for vendee's 
failure to pay purchase price and 
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taxis—Gaulden v Antone, Tex.Civ. 
App, 279 SW 560 

(2) To show that defendants suffi¬ 
ciently complied with contract of 
sale preventing recovery in eject¬ 
ment by subsequent purchaser from 
common vendor—White v. Lee, 132 
SE 307. 144 Va 523 

Evidence held insufficient to sup- 
poit defendant's allegation that, 
when he purchased business of plain¬ 
tiff’s son conducted on the premises, 
price was not lump sum, but sepa¬ 
rate Items for Imilding and good will, 
so that defendant had paid for build¬ 
ing —Fitch v Stephenson, 252 N W. 
130, 217 Iowa 458. 

8. Pa—Howell v. Mellon, 42 A. 6, 
189 Pa 169. 

9. N C —Wright v. McCormick, 77 
NC. 158 

Evidence held sufficient 

I'laintiff showing partition of land 
bet ween ancestor and another prior 
TO marshal's sale, under which de¬ 
fendant claimed entire tract, estab¬ 
lished prima facie cose for eject¬ 
ment.—Rountree v. Green, 139 S E. 
336, 164 Ga 665. 

10. N.Y.—^Doe V. Campbell, 10 Johns. 
475. 
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prima facie evidence of right Where, in for¬ 
mer proceedings, title was in is^uc, decrees entered 
therein confirming title in one, and a deed from 
such person to a party to the ejectment suit, will 
make a complete title 2 and a title is sufficiently 
proved by an enrolled dccrct and conveyance there¬ 
under without introducing the proceedings previous 
to the decree.i3 In case a certified copy of a rec¬ 
ord of a former action is competent evidence, and 
defendant offers no evidence, it is sufficient if ren¬ 
dered on the issues to constitute an estoppel.^"^ If 
records are shown to have been destroyed and 
copies thereof arc relied on they need not contain 
all the entries, but only those necessary to estab¬ 
lish the chain of title.Mere abstracts of title 
are insufficient where the> arc unintelligible with¬ 
out other proof.^® 

In Ihc Philippines a title consisting nf a posses¬ 
sory information inscribed in the property regis¬ 
try has the same efficacy in law as other titles 
therein recognized, for it constitutes prima facie 
proof that the possessor of the land to which the 
information refers holds it in the character of 
owner, so long as no one else appears to show and 
prove a better right.^^ 

g. Pablic Lands 

Patents, grants, certificates of purchase, confirmation, 
or survey, and other evidence may be sufficient in proper 
cases to establish at least prima facie title to public 
lands. 


Evidence which may be sufficient prima facie at 
least, to establish title to, or ownership of, public 
lands includes certificates of purchase^® or con¬ 
firmation,!^ certificates of the recorder of land 
titles certificates of survey when coupled with 
other evidence sufficient to raise a presumption of 
the issuance of a patent ,2! and certificates of loca- 
tion.“2 So, evidence of title to public lands may be 
sufficiently shown prima facie by a patent or 
grant,or by recitals of heirship in a patent issued 
to one as heir of a homestead claimant.24 How¬ 
ever, recitals in a patent arc not sufficient to show 
that the title is of an earlier date than the pat¬ 
ent,and recitals of the date of the certificate of 
survey on which a grant is founded is not suffi¬ 
cient cvidviice of the time when the survey was 
made,2® although recitals in a warrant, when cor¬ 
roborated, may be sufficient to show that a previous 
w'arrant was issued.Again title to public lands 
nuiy be sufficiently shown prima facie by a deed of 
conveyance from the trustees of the internal im¬ 
provement fund by a d( ed of the surveyor-gen¬ 
eral and the statute authorizing h.m to sell by 
descriptive lists of the lands granted, certified, ap¬ 
proved, and filed in conformity with the statute 
by copies of resolutions and of the act of cession 
duly authenticated, according to act of congress,'*! 
and by records in a book of proc( edmgs of commis¬ 
sioners to determine certain preemption claims 


11 . N Y —Jackfion v. Richlmye*r, 13 
Johns 3(i7, affiimpd 16 Johns 314 

▲ward of arhitratora 

An award by arbitrators in a 
former action in tht statutory form 
of ejectment, in f.ivor of the pr«-de- 
cessor in title of a party to the pres¬ 
ent action, may b( buftkient evidencf 
of title to support or dff«at the 
present action.—Moore v. Helms, 74 
Ala 368 

12. Ill —Bradish v. Grant, 9 N E 
332, 11 N E 2.'S8, 119 Ill 606 
Where rigrht to impeaoli deed is 

not involved in proceedings in par¬ 
tition, such proceedings not licing ap¬ 
propriate for litigation between par¬ 
ties with respect to title, the Judg¬ 
ment does not become le*;? judicuta to 
prevent impeaching the deed in 
ejectment—McCall v Carpenter, 
Ind., 18 How., U.S., 297, 15 L.Ed 
389. 

13. Ky.—Grebbln v. Davis, 2 A K. 
Marsh. 16. 

14. NC—Aiken v. Lyqn, 37 S E 199, 
127 N.C. 171. 

15. Ill —Glos V Patterson. 63 N E 
272, 195 Ill. 630. 

16. Mich.—^Weeks v. Downing, 30 
Mich. 4. 


17. Philippine—Arcenas v. Laseina, 
27 Philippine 599 

19 CJ p 1187 note 83 

18. Ill —Jackson ex dem McConnell 
V. Wilcox, 2 III .144. revcT id on 
other grounds W’llcox v .l.ackson 
ex dem McConnell. 13 Pet 4 98, 10 
L Kd 21.4 

19 CJ P 1182 note 89. 

19. Mo—Mllburn v. Hardy, 28 Mo 
514 

20. Mo—Macklot v Duhreuil, 9 Mo 
477, 43 Am D 550 

21. Md —Carroll v Norwood, 4 Harr. 
& M. 287. 

22. Cal —Stanwray v. Rubio, 51 Cal 
41. 

23. US—Gibson v. Chouteau, 13 
Wall 92, 20 D-Ed. 634, reversing 
39 Mo 636 

19 CJ p 1182 note 94. 

Svldenoe held suffiolexit 

Plaintiff in ejectment showing land 
commission had surveyed and plot¬ 
ted lands in question as public lands, 
made deeds thereto, and that plain¬ 
tiff claimed under such deeds, es¬ 
tablished prima facie case —Doe v 
Roe, 162 A. 615, 5 W.W.Harr., Del. 
I 229. 


Map 

Introduction, by claimant through 
a railioad grant, of official maps 
of the department of the interior 
showing the lands in question to Im 
public lands, and also showing tht 
outlines of the Mex.can grants in 
their vicinity, were sufficient to show 
prima facie that the land was pub¬ 
lic land, and, taken with the railroad 
grant, established plaintiff’s prima 
facie case—I’eople’s Water Co v 
1’t.rkins, 168 P 154, 34 Cal App 513 

24. Cal—C^hant v. Reynolds, 4 9 Cal 
213. 

25. U.S—Marsh v. Brooks, Iowa, 8 
How 223. 12 LEd 1066. 

26. Md—Hendeison v. Parker, 3 
Harr & J 117 

27. U S —James v Stockey, C C.Pa., 
13 FCas No 7.185, 2 Wash C C 139 

28. Fla —Bell v Kendrick, 6 So. 
8C8, 25 Fla 778 

29. N Y.—Jackson v. Belknap, 12 
Johns 96. 

30. Mo—Hannibal, etc., R. Co. v. 
Moore, 37 Mo. 338 

31. N.Y.—^Augustus v. Graves. 9 
Barb 695, affirmed 7 N.Y. 306 

32. Ill—Delaunay v. Burnett, 9 IlL 

454. 
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If the lands are described as confiscated lands the 
proof should show that they have been confiscat- 
ed.^-"* It has been held that in an action for un¬ 
cultivated land a plaintiflf cannot recover merely 
because his name is the same as that used in the 
warrant, but it should also apiiear from the proof 
that he was the one who procured the warrant, 
obtained the survey, or paid the purchase money.^"* 
A claim of a variance of a patent from an entry 
must be shown by clear, satisfactory, and unequivo¬ 
cal proof.35 An unlocated land certificate coupled 
with other evidence will support the presumption 
of a sale.^® The oldest grant is conclusive evi¬ 
dence at law except in the case of an older legal 
entry.^*^ 

§ 98. - Prior Possession of Plaintiff 

Proof of the plaintiff's prior possession must be suffi¬ 
cient to establish a prima facie case, although, as against 
a mere intruder, it is not required to measure up to the 
standard required for title by adverse possession. Prior 
possession may be sufficiently shown by circumstantial 
evidence. 

To the extent that proof of plaintiff’s prior pos¬ 
session is necessary cither as a basis of hts right 
to recover against a trespasser or as an element of 
the ouster, dispossession, or disseizin, the evidence 
of such possession must be sufficient to establish a 
prima facie case.‘» So, plaintiff is prima facie en¬ 
titled to recover where he shows prior possession 
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in his grantor or in others to whose title he is 
privy.39 The proof of prior possession against a 
mere intruder, where plaintiff’s documentary evi¬ 
dence is lacking, is not required to measure up to 
the standard required for title by adverse posses¬ 
sion Possession may be sufficiently evidenced 
by acts of ownership done on the land,^^ or other 
circumstantial evidence,^2 but vague and unsatis¬ 
factory evidence of possession will not warrant a 
recovery,43 for possession relied on must be shown 
by evidence clear and convincing.^^ 

§ 99. - Ouster of Plaintiff and Defend¬ 

ant’s Possession 

Where proof thereof is necessary, the evidence must 
be sufficient to show that the defendant ousted the 
plaintiff and was himself in possession at the commence¬ 
ment of the action. This may be sufficiently shown by 
circumstantial evidence. 

To the extent that proof thereof is necessary to 
authorize a recovery or to make out a prima facie 
case the evidence must be sufficient to show that 
defendant ousted, dispossessed, or disseized plain¬ 
tiff,'**'* and that defendant was in possession at the 
commencement of the action.**® A defendant’s pos¬ 
session may be shown by circumstantial CAadence,**^ 
such as an entry to make partition coujiled with a 
claim of right,*^ or being landlord of the tenant 
in possession,*® although the admission of one par- 


33. N C —Hardy v J.oiies, 6 N C 62 
—Hardy v Jones, 4 N C 144 

34. IVi—Wolt V. (loddard, 9 Watts 
.64 4 

35. Ky—Taylor v Flflther, 7 B 
Mon SO 

19 CJ p 1182 note 5 

36. Tex —Lioehridpe v Corbet t, 7.2 
S W 96, .21 Tex Civ.App. 676 

37. SC—l-fove V. Turner, 51 SK 
101. 71 SC 322 

19 C J. p 1183 note 7. 

38. Miss—Stewart v Kennedy, 80 
So 105. 118 Miss 766. 

19 CJ p 1187 note 90 
Evidence held sulllcient 

(1) To show plaintiff’s possession 
Ala—Bundy v. Echols, 195 So 43‘), 

239 Ala 421 

La—Ciaccio v. Hartman, 129 So 540. 
170 La. 949—Glass v Stewart. 133 
So 787, 16 LaApp. 387—Smedley v 
HushlniT. 119 So 896, 9 La.App. 
286. 

Wyo —-Pregral v. Stickney, 243 P. 392, 
34 Wyo 324. 

(2) To show plaintiff’s possession 
of disputed land was as owner — 
Heaine v. Miller, 138 So. 151, 18 La. 
App. 551. 

(3> To show defendant’s actual 
possession.—Cohn v. Wardlaw, 13.2 
So 818, 16 La.App. 225. 


39. Va—Brunswick Land Corpora¬ 
tion V Perkinson. 132 SE 85.1, 146 
Va 695 

19 C J. p 11S7 note 92 

40. Fla—Altman v. Simon, 147 So 
222, 109 Fla 196 

41. Wvo—Pieg-al v Stickney, 243 P 
392, 34 Wyo 324 

19 C.J p 1187 note 96 

42. L.a—Glass v Stewart, 133 So 
787. 16 LaApp 387 

Wyo—Preg-al v Stickney. 243 P 392, 
34 Wyo 324. 

19 C.J p 1187 note 97. 

Order to cease cutting timber 

Executed demand of grantee of 
land that grantor cease cutting tim¬ 
ber therefrom, and the timber cut¬ 
ting operations thereupon ceas»ng, 
are sufficient to suppoH a finding 
that grantee was in actual posses¬ 
sion of the land—Clark v Keith, 229 
P 613. 103 Okl. 20 

43. Ala—Fletcher v. Riley, 42 So. 
548, 148 Ala 236. 

19 C J. p 1187 note 98. 

Mare payment of taxes is no evi¬ 
dence of possession—Hood v John¬ 
ston. 99 So 76, 210 Ala. 617—19 CJ 
p 1187 note 97 [b] 

44. Tenn.—Demarcus v. Campbell, 
65 S.W.2d 876, 17 Tenn.App. 56. 
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45. Vt —^Angell v. Fletcher. 57 A 
904. 76 Vt 359 

19 C J p 1188 note 2 
Evidence held sufficient 
L'l—Stardino v Maggio. 131 So 217 
15 LaApp 444 

Miss —Stewart v Kennedy & Co., 80 
So 106. 118 Miss 766 

46. Pa—^Kelley v Kelley, 37 A. 830. 
182 Pa 131 

19 C .1 p 11S8 note 3. 

Evidence held sufficient 
Ala —Profile Cotton Mills v. Calhoun 
Water Co. 85 So 284, 204 Ala. 
24 3—Marbury Lumber Co. v Wain- 
wright 80 So 352. 202 Ala 266. 

Cal—Western States Holding Co v 
Vaughan, 74 P 2d 796, 24 Cal App 
2d 272 

Ill—B it to v Kellogg. 124 NE 633, 
289 Ill 528 

Evidence held Insnffiolent 

Fla—Hall v. Florida Stale Drainage 
Land Co, 103 So. 828. 89 Fla 312. 

47. Cal —Western States Holding 
Co V Vaughan, 74 P.2d 796. 24 Cal. 
App 2d 272. 

19 C J p 1188 note 6. 

48. Pa —Kirkland v. Thompson, 51 
Pa 216 

49. Cal —Oakland Gas Light Co. v. 
Dameron, 8 P. 595, 67 Cal. 663. 
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ty to defend as landlord is no evidence that the 
party first sued held as tenant.^® So, the fact of 
possession may be shown by reading in evidence 
leases from the person under whom plaintiff 
claimed.®^ A return on a service of summons in 
ejectment has also been held pnma facie evidence 
of defendant's possession.®’ Where plaintiff’s evi¬ 
dence is insufficient in failing to show defendant’s 
possession of the land at the commencement of the 
suit, the defect may be supplied by the testimony of 
defendant that he was then in possession of the 
land.®® Proof of possession at a certain date is in¬ 
sufficient to show possession at a prior date.®^ 

The fact of ouster may also be shown by circum¬ 
stantial evidence,®® such as the possession of a par¬ 
ty claiming exclusive right to possession,®® or the 
acquisition by defendant of a tax deed to the land 


chimed thereunder, together with the statement of 
another defendant that he held under the tax 
deed.®^ So, too, a plea of the general issue, to¬ 
gether with a notice of a former suit in ejectment, 
alleged to be a bar to any right or title of plain¬ 
tiff to the premises coupled with evidence of de¬ 
fendant that he had been in possession for some 
years, claiming title, is sufficient evidence of oust¬ 
er.®® Again ouster may be legally inferred from 
a written acknowledgment of defendant, made at 
the time of service of the writ, that he was in pos¬ 
session claiming the land as his own,®® and evi¬ 
dence that the land was so claimed as to deprive 
plaintiff of possession is unnecessary to establish 
ouster.®® To establish ouster as between persons 
having a joint interest, the evidence must clearly 
show an adverse holding inconsistent with the joint 
interest.®^ 


VI. TRIAL, JUDGMENT, AND REVIEW 


§ 100. Dismissal or Nonsuit before Trial 

a. In general 

b. Involuntary dismissal or nonsuit 

c. Dismissal as to coparties 

d. Operation and effect 

a. In General 

Unless otherwise provided by statute the general 
rules governing nonsuits and the dismissal or discon- 
tinance of actions apply to actions of ejectment. 

Unless otherwise provided by statute the rules 
governing the dismissal or discontinuance of ac¬ 
tions in general as well as the general rules as to 
entering a nonsuit apply to actions of ejectment ®2 
In accordance with such rules it has been held that 
plaintiff may dismiss the suit whenever he thinks 
proper,®® notwithstanding the beneficial interest in 


such suit is in another,®^ and notwithstanding de¬ 
fendant has filed a cross complaint for the recov¬ 
ery of possession if such cross complaint does not 
allege plaintiff’s possession,®® unless defendant 
amends so as to show plaintiff in possession.®® 
Plaintiff may elect to take a nonsuit upon an ad¬ 
verse ruling of the court ;®7 and where he in good 
faith sells the land he is entitled to dismiss the suit 
without prejudice.®^ Plaintiff may also for good 
cause, upon motion for judgment as in case of a 
nonsuit, discontinue without costs, unless defendant 
has given security for any judgment that may be 
recovered against him,®® but he cannot take a non¬ 
suit after the trial has ended by an order discon¬ 
tinuing the aclion,7® or after a verdict for defend¬ 
ant,'^^ or after a judgment.*^® Under some stat- 


Ky —Smith v Shackleford. 9 Dana 
452 

60. Pa—Curry v Raymond, 28 Pa. 
144. 

51. Miss—Pickett v. Doe, 13 Miss 
470, 43 Am D 523 

&B. Pa—Corley v Pentz. 76 Pa 67. 
19 C J p 1188 note 10. 

63. Wash —Gousfh v. Center, 106 P 
774, 57 Wash 276. 

64. Ill.—^Delano v Bennett, 90 Ill 
533. 

65. Cal.—Curtis v Upton. 165 P. 935, 
175 Cal. 322 

19 C.J. p 1188 note 14. 

Breotton. of foiice 

Evidence in possessory action es¬ 
tablished that fence erected by de¬ 
fendant after removing- hedge near 
boundary line was within limits of 
adjoining owner’s possession and 
served to eject such owner from her 


possession—Mouton v Comeaux, La 
App., 150 So 53 

56. Conn —Allyn v. Mather, 9 Conn 
114 

67. Mich—Dahlem v Abbott, 116 N 
W 1007, 153 Mich 465. 

58. Mich—Carpenter v. Carpenter, 
77 NW 703. 119 Mich. 167 
69. Conn —Glddings v. Canfield, 4 
Conn 482 

60. Cal —Sheldon v. Mull, 7 P. 710, 
67 Cal 299 

61. Pa—^Velott v. Lewis, 102 Pa. 
326 

19 C J p 1188 note 20. 

68. Ill —^^tna L Ins Co. v Hop- 
pin, 99 NB 375, 255 Ill 116 

63. Ala—White v. Nance, 16 Ala. 
346. 

Ark.—Lay v. Collins, 86 S.W. 281, 74 
Ark. 636. 


64. Ala—^W’'hite v Nance, 16 Ala 
345 

65. Ark —Lay v. Collins, 86 S W 
281, 74 Ark 636 

66- Ark —Lay v. Collins, supra 

67. Ark—Carpenter v Dressier, 89 
S W 89, 76 Ark 400 

N.C—Weeks v McPhail, 38 S E. 292, 
128 NC. 134 

19 C J p 1197 note 78 

68. Miss —Hibernia Bank & Trust 
Co V. Beech, 78 So 609, 117 Miss 
668 . 

69. N Y —Port V. Palmerton, 19 
Wend. 94. 

70. Ala—Torrey v. Forbes, 10 So 
320. 94 Ala. 135. 

71. N.C—Brown v. King, 12 S.E. 
137, 107 NC 813. 

19 C J. p 1197 note 81. 

72. N Y.—Carle ton v. Darcy, 76 N. 
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iites where plaintiff is ruled to bring his action of 
ejectment within a limited time he cannot, against 
objection, suffer a nonsuit A contract between 
plaintiff and defendant to dismiss precludes prose¬ 
cution of the action and a recovery by plaintiff, 
unless defendant has violated or abandoned the con- 
tract.*^^ 

b. Ihvolimtary Dismissal or Nonsuit 

In a proper caae an involuntary dismissal or nonsuit 
may be granted in ejectment. 

In ejectment a judgment of dismissal or nonsuit 
may be granted against plaintiff in a proper case,^® 
as where there are substantial defects in his plead¬ 
ings, as in failing to state a cause of action, and 
the defects arc such that they cannot be obviated 
by subsequent proceedings,^® and defendant is en¬ 
titled to a dismissal with costs if he answers by a 
full disclaimer and the answer is not falsified.^^ 
A dismissal or nonsuit may also be granted where 
plaintiff fails to prosecute the action with due dili¬ 
gence,'^® or where the suit is instituted without au¬ 
thority of the person in whose name it is brought 
but defendant is not entitled to a dismissal because 
of plaintiff’s possession after commencement of the 
suit where he docs not offer in his answer to let 
plaintiff have judgment determining his right of 
possession but demands judgment on the merits 
and the fact that the court has no jurisdiction to 
grant the equitable relief asked for by plaintiff 
does not justify a dismissal of his action at law, 
which on Its face does not purport to have any 
connection with the other grounds of relief.®^ It 
h.is been held that the action at law is properly 
dismissed where a sufficient equitable defense is 
set up as a bar to plaintiff’s cause of action 
but, on the other hand, it has been held that it is 


impi^per to dismiss the case because piaintiff de¬ 
clines to amend his declaration in such a case so 
as to change his action, since he has a right to go 
to the jury and make any defense available to 
him.®3 

The death of a party pending the action is not^ 
as a general rule, ground for a dismissal or non¬ 
suit of the action which may be carried on by, or 
enforced against, another representing the party 
deceased;®^ but, where several defendants plead 
jointly, nonsuit may be granted against plaintiff 
after the death of one of the defendants, without 
a substitution of his representative.®® 

c. Dismissal as to Coparties 

An action of ejectment may be dismissed as to one 
of several plaintiffs or defendants where no prejudice 
results. 

One of several plaintiffs may have his name 
stricken out,®® on paying his share of the costs,®^ 
and where the rights of defendant are not af-^ 
fected,®® but he cannot discontinue with the result 
of defeating the action as to the other plaintiff.®® 
Under a statute providing that a nonsuit may be 
entered against one of several plaintiffs in eject¬ 
ment, where in a joint action by a lessor and lessee 
It appears that at the commencement of the action 
the right of possession was in the lessee, judgment 
of nonsuit should be entered against the lessor.®® 

Codrfendants, The suit may be dismissed as to 
some defendants without affecting the proceedings 
against the others,®^ although plaintiff' may by vir¬ 
tue of a statute be precluded from discontinuing 
as to a defendant who has applied for leave to de¬ 
fend without doing so against the other defend¬ 
ant.® 2 


Y. 375, dismissing appeal 43 N Y 
Super. 373. 

73. Pa—Pratt v Darlington, 17 Pa. 
Dist 20, disapproving Knabb v. 
Conner, 23 Pa Co 237. 

74. Tex —Hunt v. Siemers, 63 S W. 
387. 22 TexCivApp 94 

75. N J —^Williams v. Snowhill, 13 
NJLaw 23. 22 Am.D 496 

19 C J. p 1197 note 86 

76. Pa.—Hunter v. Bonbright, 17 
PaDist 188 

19 C.J. p 1197 note 87. 

77. Cal—Noe v. Card, 14 Cal. 576. 
Wis.—Webster v Pierce, 83 NW 

938, 108 Wis 407. 

Bffect of disclaimer see supra 5 58. 

78. Kan—^Kohn v. Barr, 19 P. 336, 
40 Kan 45 

19 C.J. P 1197 note 89. 


Belay of less tliaa thirteen years 

between date of service of summons 
and submission of case to arbitrators 
held not to warrant nonsuit.—Phila¬ 
delphia V Cleary, 10 PaDist 762, 25 
Pa Co 147. 

79. Ky —Marks v Jordan, 3 B Mon. 
116 

19 C.J p 1197 note 90. 

80. Minn —Edwards v. Smith, 144 
NW 1090, 124 Minn. 638 

81. Cal.—McNeady v. Hyde, 47 Cal 
481. 

82. S C.—Sims v. Steadman, 40 S.E 
677. 62 SC. 300. 

19 C.J. p 1197 note 93. 

83. Ga—Allison v Elder, 46 Ga 17. 
19 C.J. p 1198 note 94 

84b N.C.—Thomas v. Kelly, 36 N C 

43. 

19 C.J. p 1198 note 96. 
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86. Pa—Nickle v. McFarland, 7 
Watts 406 

86. N Y.—Jackson v. Stiles, 6 Cow. 
418. 

NC—Scott V. Sears, 31 N C. 87. 

87. N Y —Jackson v. Stiles, 6 Cow 
418. 

88. N Y —Jackson v. Stiles, supra. 

89. Pa—Cooper v. Cooper, 1 Phila. 
129. 

90. Pa—^Western New York & P. 
R Co. V. Vulcan Fdy & Machine 
Co , 96 A. 830, 261 Pa 383 

91. Wash.—Johnston v Gerry, 76 P. 
268, 77 P 503, 34 Wash 624. 

19 C.J. p 1199 note 22 

98. N.J.—^Baxter v. Carrol, Ch., 41 
A. 407. 

19 C.J. p 1199 note 23. 
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d. Operation and Effect' 

After a dismissal the court may reinstate the action 
for good cause shown but until this is done all further 
proceedings are unauthorized. A voluntary dismissal 
settles no rights of the parties. 

After a dismissal the court may in its discretion 
reinstate the action for good cause shown but 
until this is done all further proceedings arc un¬ 
authorized.®^ A dismissal dissolves ancillary writs 
of sequestration and injunction.®^ A dismissal at 
the instance of plaintiff settles no rights of the par¬ 
ties and is not an admission of any right or title in 
defendant, and is not a bar to and cannot be shown 
in evidence in a second action,®® although it has 
been held that a nonsuit will operate as a bar to 
a future action by the same plaintiff, unless the 
second action is commenced within the period 
specified in the statute for bringing such second 
action.®"^ By consenting to a nonsuit plaintiff 
waives his right to a decision by the jury,®* and 
a discontinuance by plaintiff as to one defendant is 
held to be a discontinuance as to all defendants ®® 
A discontinuance against a tenant in possession 
IS also a discontinuance of the whole action.^ 

§ 101. Proceedings Preliminary to Trial 

Applicable rules of practice govern the proceedings 
preliminary to trial in ejectment In proper cases a 
receiver of the property may be appointed, or separate 
trials ordered or the plaintiff required to elect against 
which of several defendants he will proceed or on which 
of two separate declarations he will rely. 

Under some rules of practice where a rule for 
trial or non proscquitu’" is entered, plaintiff is 
bound to put the cause on the trial list.2 

Possession of property. The court has power, 
in a proper case, to appoint a receiver to take 
charge of the property during the pendency of the 
action, and the sheriff may properly be appointed 
such receiver, but the court cannot summarily ' 


eject defendant by ordering the sheriff as such, 
without giving the oath or bond of a receiver, to 
take possession of the premises.® 

Separate trials. As a general rule, the granting 
of a severance in an action of ejectment against 
several defendants rests in the discretion of the 
trial court,^ and where defendants make a joint 
defense a severance may properly be refused.® 
Where, however, the action is against defendants 
who hold separate portions of the land, and have 
no common interest, and who rely on different 
sources of title, it is the duty of the court on mo¬ 
tion of defendants to order separate trials;® and 
where such conditions appear to the satisfaction of 
the court it is proper for it to order a severance, 
even without any motion therefor,*^ but where the 
actions are consolidated by consent or acquiescence 
of defendants they may file separate answers in 
the consolidated action.* 

Election. Where in an action against several 
It appears that their possession is not joint, but is 
several and adverse of separate portions of the 
land, plaintiff may be required to elect against 
which of defendants he will proceed to take judg¬ 
ment.® The court may require plaintiff to elect 
on which one of two separate declarations he will 
proceed, where both actions are docketed as one 
suit.l® 

§ 102. Conduct of Trial 

a. In general 

b. Legal and equitable issues 

a. In General 

General rules governing the conduct of civil trials 
generally have been applied in actions of ejectment. 

General rules governing the conduct of civil 
trials generally have been applied in actions of 
I cjectment.il jt jg competent for the parties to try 


93. Fla.—state ex rel Jack.sonville 
Ice & Cold Storage Co v (Jray, 
177 So. 840. 130 Fla GFiO 

94. Ill—Davis V Kobinson, 30 N E 
2d 62. 374 Ill. 653 

95. La.—Crowell & Spencer Lumber 
Co. v. Duplissey, 58 So 590, 130 La 
837. 

96. Nev.—^Van Vliet v. Olln, 1 Nev. 
496. 

97- S.C.—Benbow v. Levi, 27 S E 
655, 50 SC. 120—Porter v. Max¬ 
well. 17 S.C L. 38. 

98. Me—Lord v. Buffum, 19 Me. 
195. 

99. Ala. —Torrey v. Forbes, 10 So 
320. 94 Ala. 136. 


1. Ky —Peters v. Allison, 1 B Mon 
232. 36 Am D 574. 

2. Pa —Galloway v. Saunders, 2 
Serg”. & R 405. 

3. Ind —College Corner & R Gravel 
Road Co v. Moss. 77 Ind 139 

4- Ky.—Young v Adams, 14 B Mon 
102, 58 Am.D. 654 

Pa—Citizens* Gas Co. v. Whitney, 81 
A 804, 232 Pa. 692. 

19 C J. p 1189 note 33. 

5. Md.—Carroll v. Norwood, 1 Harr. 
& J. 167 

Pa —Citizens’ Gas Co. v. Whitney, 
81 A 804, 232 Pa. 592. 

19 C.J. p 1189 note 34. 

6. Mich.—Townsend v. Kreigh, 94 
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NW 732, 97 NW. 46, 98 N W. 
388, 133 Mich 243 
19 C J p 1189 note 35. 

7. Cal—Judson v. Malloy, 40 Cal. 
299. 

Okl —Mullen v. Carter, 173 P. 612, 
68 Okl. 207. 

8 . Okl—Mullen v. Carter, supra. 

9. Mo—^Keene v. Barnes, 29 Mo. 377. 

10. Ill —Hardin v. Kirk, 49 Ill. 
153, 95 Am.D 581. 

11. Defemdasit may withdraw a 
claim made by him, and proceed with 
his other defenses, even after the 
evidence in support of such a claim 
has been introduced, and if plaintiff 
does not ask to have such evidence 
excluded from the consideration of 
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the action to the court without a formal written 
waiver of a jury.^^ The court may, in a proper 
case, in its discretion, stay the proceedings^^ or : 
refuse to execute a writ of inquiry i 

On default or disclaimer. It has been held that I 
where defendant answers but fails to appear when 
the cause is called, the court may proceed to try the 
cause without a jury;^® but, on the other hand, it 
has been held that where defendant has pleaded the 
general issue a judgment rendered in his absence 
and without submission to a jury is erroneous.!^ 
After a disclaimer by defendant of all right, title, 
and interest in the land, and a denial of possession, 
plaintiff may lake judgment or go to trial on the, 
issue of defendant’s possession,^'^ although there 
should be no adjudication in favor of plaintiff as 
to the title to the land.i® 

Vicru and inspection. In a proper case the court 
may direct the jury to be conducted to view the 
land in controversy,but this does not authorize 
them to view any other property than that which 
IS 111 litigation,-® and they cannot use the result 
of their examination as independent evidence in 
the case.21 

Inspection of papers. Where defendant who 
pleads title by adverse possession has a deed under 
which his grantor claims title, he is not bound to 


produce such deed on motion of plaintiff but it 
has been held that he may be required to deposit 
the deed, on which he relies in defense, in the 
clerk’s office for inspection by plaintiff and witness¬ 
es, upon the affidavit of plaintiff that he expects 
thus to be enabled to prove the deed to be a for¬ 
gery. 2 3 

b. Legal and Eqnitable Issues 

As a general rule legal and equitable Issues arising 
in ejectment may be tried separately, and the equitable 
issues should ordinarily be tried first by the court alone. 

Where there arc both legal and equitable defens¬ 
es, the issues raised thereby may be tried separate¬ 
ly, the legal issues to be tried before the court and 
a jury,24 and the equvtablc issues by the court 
alone,25 although it may or may not, according to 
its discretion, order such issues to a jury,2® and if 
no objection is raised thereto the irregularity, if 
such, will be regarded as waived 27 When a case 
which began as an action in ejectment has been 
converted into a proceeding in equity, the rules 
governing the trial of equity cases apply.28 Thus, 
where the answer admits the legal cause of action, 
and sets up matter of an equitable character in 
avoidance, the case is converted into a suit in eq¬ 
uity and IS triable by the court alone.-^ It has 
been held, however, that in order to make an eq¬ 
uitable issue triable by the court alone, the matters 


the jury he cannot complain that he 
vv<is prejudiced by such withdrawal 
— Hooth V'. Small, 25 Iowa 177 
Elimination of part conceded 

The court may upon motion strike 
from the declaration parcels of land 
to which plaintifT's right is conceded, 
and leave the parties to litigate onl\ 
as to the other parcels —Mower v 
Mower, 20 Wend, N.T, 635 

12. U S —Twist V. Prairie Oil & Gas 
Co, CCAOkl, 6 F2d 347, certio¬ 
rari granted 46 S Ct. 355. 270 US 
639. 70 L. Ed 775, and reversed on 
other grounds 47 S Ct. 755, 274 U 
S 684, 71 EEd 1297 

13. N T —Jackson v Stiles. 3 Wend. 
429 

19 CJ p 1189 notes 43, 44. 

14. Va.—Elliott V. United Realty 
Corporation, 130 S E 802, 144 Va 
752 

15. Cal—Doll V Feller, 16 Cal. 432 

16. NM.—Bario v. Blumner, 1 NM 
552. 

17. Ala.—Shiver v. Hardy, 39 So. 
669. 145 Ala 660. 

19 C J. p 1190 note 66 

18. Ala.—Calumet Coal Co. v Cor¬ 
dova Land & Improvement Co., 40 
So 390, 145 Ala 678. 

19 C.J p 1190 note 67. 

28 C.J.S.—63 


19. Cal —Wright V. Carpenter, 50 
('■al 556 

In Hew Jersey 

(1) It has been held that a com¬ 
mon rule only for a \iew would be 
gi anted where there was no evidence 
that any resistance would be made, 
and a special rule, if granted, would 
add much to the expense and be op¬ 
pressive to detendant —Den v Wood¬ 
ward, 4 N J.Law 3 42 

(2) But a special rule would be 
granted where one of the showers, 
under the common rule had been 
disturbed in running a line —Den v. 
Van Natta, 7 N J Law 25 

Zn Hew Tork it hns been held that 
a motion for a view will not be 
granted, where the affidavit fails to 
state that the boundaries are in ques¬ 
tion —Wickham v. Waters, Col.Cas 
55 

20. Cal —Wright v. Carpenter, 50 
Cal. 656. 

21. Cal —^Wright v. Carpenter, su¬ 
pra 

19 CJ p 1190 note 71. 

92. N.Y —Jackson v. Newton, 18 
Johns. 365 

23. N.Y.—Jackson v. Jones, 3 Cow. 
17. 

24. Or—Parker v Daly, 116 P 723. 

58 Or. 564, 34 L R A..N.S, 545, 
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denying rehearing 114 P. 926, 58 
Or. 564, 34 L R A .N S , 645 
19 CJ p 1180 note 49 

25. Cal —Weber v Marshall, 19 Cal 

447 . 

19 C J p 13 89 note 50 
Where the axLswer presents an 
equitable defense the action is not 
triable by a jury —O'Banion's Com¬ 
mittee v Tolbert, Ky , 119 SW 740. 

26. Cal—Weber v Marshall, 19 Cal. 
447 

SC —Brownlee v. Martin, 6 S.E. 148. 
28 SC 364 

27. Cal.—Lestrade v. Barth, 19 Cal. 
660 

28. Instructions in natnre of demur- 
rers to evidence held properly re¬ 
fused where case, begun as action In 
eje< trnent, had become equity pro- 
ccedinA —Reynolds v Stepanek, 99 
S W 2d 65, 339 Mo 804. 

Exceptions of fact to on auditor’s 
report need not be submitted to a 
jury unless the judge approves them, 
and whether they shall be approved 
is a matter addressed to the sound 
discretion of the judge.—Phillips v. 
Collinsville Granite Co, 51 S E. 666, 
123 Ga. 830 

29. Mo —Swon v Stevens, 45 S.W. 
270, 143 Mo 384 

19 C.J p 1190 note 63. 
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relied on by defendant for that purpose must be 
pleaded as a counterclaim, and not merely as a de¬ 
fense and that, even thoiij^h the court submits 
equitable questions to ihc jury, it may disregard 
their findings.^i 

Order of trial. As a general rule the equitable 
issues and defenses should first be tried by the 
court,since the necessity of proceeding with 
the action at law will depend upon the determina¬ 
tion of the claim of defendant to the equitable 
relief he seeks; and it is irregular therefore to 
submit to a jury all the legal and equitable defenses 
together.33 If upon hearing the evidence the court 
determines that the equitable defense is good, it 
may refuse the further prosecution of the action 
on the legal issues,3^ and, on the other hand, if the 
court refuses the relief claimed by defendant it 
should proceed with a jury to determine the issues 
at law.35 It has been held, however, that it is not 
erroneous to try the legal issues first, where it 
works no prejudice that defendant waives the 
right to have equitable issues tried first if he ac¬ 
quiesces without objection to trial of the entire 
cause and that a verdict which has been ren¬ 
dered upon a legal issue may be suspended to await 
the determination of the equitable questions.^® 

§ 103. Order of Proof 

In ejectment where the issue Is as to title only, a 
party is not compelled to pursue any particular order of 
proof in tracing his title. 

In an action of ejectment where the real ques¬ 
tion in issue is as to the title only, a party may 
commence with any part of his evidence, and is not 
compelled to pursue any particular order of proof 
in tracing his title.^® Thus it is not necessary for 


plaintiff to first show title out of the commonwealth 
and then trace each successive transfer down to 
himself,although he may do so, as it is not nec¬ 
essary to begin at his deed and go down to the 
government.^! 

The general rules as to the order of proof which 
apply to actions of ejectment as well as other ac¬ 
tions are treated in the C.J.S. title Trial §§ 96, 105, 
also 19 C.J. p 1191 notes 75-79. 

The order of trial of legal and equitable issues 
in ejectment is treated supra § 102 b. 

§ 104. Scope of Inquiry 

The court in an action of ejectment. In addition to 
the mam questions, may consider and determine certain 
Incidental and dependent matters. 

In addition to the main questions triable in ac¬ 
tions of ejectment discussed in § 4 supra, in accord¬ 
ance with the principle discussed in Courts § 88 
which permits courts to take cognizance within cer¬ 
tain limits of questions ancillary, incidental to, or 
growing out of, the main action, the court in an 
action of ejectment may consider and determine 
incidental and dependent matters,^^ such as wheth¬ 
er a deed relied on to prove title was procured by 
fraud^S or undue influence,^^ or whether the gran¬ 
tor had sufficient mental capacity to execute the 
deed;^^ but it has been held that the court cannot 
inquire into or investigate the consideration of a 
conveyance on which a party relies,^® or the dis¬ 
position of a fund accumulated under a deed of 
trust,^"^ or whether a deed which is clear and un¬ 
ambiguous upon its face, expresses the true inten¬ 
tion of the parties.^® So also it has been held that 
equities cannot be considered in an action of eject¬ 
ment,^® at least in the absence of a plea with rc- 


30. Wis.—Dobbs v. Kellogg, 10 N.W. 
623, 63 Wis 448. 

31. S C —Brownlee v. Martin, 6 S.E. 
148. 28 SC 364. 

32. Cal —Destrade v. Barth, 19 Cal 
660 

19 C J p 1190 note 56. 

33. Cal —Bestrade v Barth, 19 Cal. 
660—Weber \ Marshall, 19 Cal 
447 

34b Wis—Cornelius v Kessel, 16 N. 
W. 660, 68 WiB 237. affirmed 9 S Ct. 
122. 128 US 456, 3 L Ed. 482 
19 C.J. p 1190 note 59 

35. Cal.—Thomas v Luwlor, 53 Cal 
406. 

19 C J p 1190 note 60 

36. Wis —Du Pont v Davis. 36 Wis 
631. 

37. Cal —George v. Silva, 9 P. 257, 
68 Cal. 272. 


38- S C —Moore v. Smith, 24 S.C. 
316. 

39. Md—Denn v. Jones, 26 Md 462. 

40. Pa.—Jones v Bland, 9 A. 276, 
116 Pa. 190 

41. Kan —Green v Holmes, 68 P. 
128, 9 KanApp 886 

Md —Cockey v. Smith, 3 Harr. & J. 
20 

19 C J p 1192 note 99. 

42. Minn —East Norway Lake 
Church V Halvorson, 44 N.W 663, 
42 Minn 503 

19 C J p 1192 note 8. 

Encnmbzoncea against the land 
may be ascertained —Henry v 
Hutchins, 178 N W 807, 146 Minn 
381 

43. Ala.—Ex parte Nixon, 196 So. 
228, 239 Ala 306 

|n.C—S hell V Lineberger, 111 S.E 
I 769, 183 N.C 440 
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Whether a deed was foiled may be 

considered —Elder v. Schumacher, 33 
P 176. 18 Colo 433. 

44. Ala.—Ex parte Nixon, 195 So. 
228, 239 Ala. 306 

NC—Shell v. Lineberger, 111 S E. 
769, 183 NC. 440. 

45. Colo —Elder v. Schumacher, 33 
P. 175, 18 Colo. 433. 

46. Ill —Gray v Chicago, M & St. 
P R. Co. 69 NE. 950, 189 Ill. 
400. 

47. Mich.—Thatcher v Ann Arbor 
St. Andrew’s Church, 37 Mich 284 

4L8. Mich—Hamilton v. Fenton, 78 
N.W 659, 119 Mich 580. 

49. Ala—Ex parte Nixon, 196 So. 
228, 239 Ala. 306. 

Ill —Schafer v Robillard, 17 N.E.2d 
963, 370 Ill 92, transferred, see 13 
NE2d 824, 294 III App 617. 

Right to equitable relief see infra S 
115. 
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gard thereto.®® However, in some jurisdictions 
equitable matters may be determined, at the in¬ 
stance of either party, without resort to an inde¬ 
pendent suit in equity A residuary legatee hold¬ 
ing part of the lands by an unrecorded mortgage 
cannot, in ejectment by the testator’s executors 
claiming under a prior judgment sale, require an 
adjustment of his equities growing out of his 
rights as legatee.®2 

§ 105. Questions of Law and Fact 

a. In general 
b Submission of issues 

a. In General 

In ejectment the court determines questions of law 
and the jury, as a general rule, questions of fact. 

In ejectment it is the province of the court to de¬ 
termine all questions of Iaw,®2 and it is error to 
submit such questions to the jury It is the prov¬ 
ince of the court to determine questions relating to 
the validity, interpretation, and effect of written 


instruments,®® and as to what constitutes title, seni¬ 
ority of title, adverse possession, and color of title, 
as distinguished from the facts upon which such 
questions arise,®® as to whether a deed shows title 
in the party offering it,®*^ or whether a grant can 
fairly be implied from possession of a certain char¬ 
acter.®® On the other hand, questions of fact as a 
general rule are for the determination of the jury 
or other trier of fact,®® and it is erroneous for the 
court in such cases to eliminate such questions from 
the consideration of the jury.®® Questions as to the 
weight of the evidence arc for the determination of 
the jury,®^ and where the evidence as to a partic¬ 
ular matter is conflicting or doubtful a question of 
fact for the jury is presented.®^ Thus where the 
evidence is conflicting or doubtful it is the province 
of the jury or other trier of fact to determine the 
facts upon which title, seniority of title, and ad¬ 
verse possession under claim and color of title must 
be based j®** facts relating to fraud ,®^ facts relat¬ 
ing to the identity of the premises and their loca¬ 
tion ;®® facts relating to the occupancy or posses- 


50. Mo —Hall V Gregg:, 39 S W. 
804. 138 Mo 286 

19 C.T p 119.} note 14. 

51. Oa—Oellnrh v Georgia R Co, 
73 Ga 389 

19 CJ p 1032 note 41. P 1193 note 
15 

52. I’a—Wilson v. Shoonberger, 34 
Pa 121 

53. U S —Blackburn v Crawford, 

Md , 3 Wall 175, 18 DEd 186 

19 C J p llin note 19 

54. Va—Whitacre v Mdlhaney, 4 
Munf 310, 18 Va 310 

19 C,J p 1193 note 20 
65. Mo—P.almer v Ma>es. 298 SW 
717 

RT—Wattman v Kelley. 123 A. 88, 
45 R1 381 

W Va —Ilicks V New River & Poca¬ 
hontas Consol. Coal Co, 120 S E 
898, 95 W Va 17. 

19 CJ p 1193 note 21 

Where deed in evidence nses same 
description as complaint, there is no 
question for jury as to whether It 
refers to .same tract —Klepac v 
Fendley, 132 So 619, 222 Ala 417 
Constmetion of divorce decree held 
for court —Smith v Smith, ISO P 
231, 104 Kan 629 

56. SC—Nicholson v. Villepigue, 81 
SE 494, 97 SC 130 
19 CJ p 1193 note 22. 

Adverse possession held estab¬ 
lished as a matter of law.—^Augus¬ 
tus V. Lydig, 187 N.E 278. 353 Ill 
216. 

Xnstmotlon that title was in plain¬ 
tiff’s grantor held proper under evi¬ 
dence.—^Volkart v. Groom, Mo., 9 S 
W.2d 947. 


57. Mo —Hunt v Missouri Pac. R 
Co. 75 Mo 252 

58. Cal—^Castro v. Gill, 5 Cal 40 

59. Ala—Williams v Oates, 102 So 
712, 212 Ala 396 

Ga—Green v. Rountree, 116 S E. 116, 
155 Ga 1 

SC—Sloan v. Sligh, 189 SE 803, 
182 SO 503 
19 CJ p 1193 note 28 
Questions of fact held presented 

(1) Whether premises and rights 
therein were abandoned —Smith v 
Reigleman, 23 P 2d 129, 143 Or 463. 

(2) Whether plaintiff and defend¬ 
ant claimed under common grantor. 
—National Land & Coal Co. v. Zugar. 
155 S E 7, 171 Ga 228 

(3) Whether a testator intended 
to include illegitimates In a gift to 
his child or children—Lembeck v. 
Harms, 118 A 537, 98 NJLaw 95 

(4) The Intention of the grantor in 
delivering deed—Newport Ray 
Dredging Co v Helm, 7 P.2d 1039, 
120 Cal App. 127. 

60. N C —Truitt v. Grandy, 20 S E. 
293. 115 NC 54. 

19 C.J p 1194 note 30. 

Instructions invading the province of 
the Jury see infra § 108 

61. N C.—Tripp V. Worthington, 144 
SE 625, 196 NC 803 

Okl—Handler v. Harvey, 249 P. 391, 
119 Okl 185 

W Va—Porter v. Staley, 127 SE 
911, 99 WVa 91 

68. Ala—Paterson v. Jordan, 181 
So 242, 236 Ala 64 — Lyons v 

Taylor. 166 So 15, 231 Ala 600 — 
Seaboard Air Line Ry Co v Mc- 
Pry, 116 So. 113. 217 Ala 411. 
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Ark—Hodges v West-Terry, 3 S.W. 

2d 079. 176 Ark 1204 
Fla—Florida Land Inv Co v. Wil¬ 
liams. 116 So 642, 98 Fla 1258 
Neb—Littlejohn v. Fink, 190 N W. 
1020, 109 Neb 282 

NC—First Nat Bank v. Stone, 197 
S B 132, 213 NC 598 
Pa —Buck V. McArthur, 86 Pa Super. 
49. 

19 C J. p 1193 note 29. 

63. U S —Island Development Co v. 
McGeorge, CCANJ, 26 F 2d 841. 
certiorari denied McGeorge v Is¬ 
land Development Co. 49 S Ct. 37, 
278 US 642, 73 L Ed 5.57. and 
mandate denied, CCA, Island De¬ 
velopment Co V McGeorge, 37 F. 
2d 315. 

Ala—Preseoat v. Hester, 118 So. 585, 
218 Ala 318 

Ark —Ilodgi s v Wesl-Tcrry, 3 S W 
2d 979, 176 Ark 1204. 

Fla.— Si butt V Lester, 198 So 219 
Mo—I’almtr v. Mayes, 298 S W 717, 
NC—Sorn II v. Stewart, 119 SE 
200, 186 NC 237 

Pa—Shaw v Newlngham, 135 A. 
260, 287 Pa 304—-Vecch v Trus- 
teis of Trinity Episcopal Church 
of Connellsville, 3 Pa Dist. & Co. 
395, 71 J’lttsbLegJ 123 
S C —Dent v Bolar, 118 S E. 26, 125 
SC 63. 

19 C J. p 1194 note 31. 

64. Conn—Gest v. Gest, 167 A. 909, 
117 Conn 289. 

19 C.J. p 1194 note 32. 

65. U S — Island Development Co v. 
McGeorge. C C A N. J , 26 F 2d 841, 
certiorari denied McGeorge v Is¬ 
land Development Co, 49 S Ct 37, 
278 U.S. 642, 73 L.Ed. 557, and man- 
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sion of the premises;®® and facts relating^ to ous- 
ter®7 tortious eviction®® therefrom. Where the 
action of ejectment is substituted for a bill for spe¬ 
cific performance as in case of a parol contract for 
land, the court may also pass upon the facts.®® 

Demurrer to evidence. Upon plaintiff’s failure to 
prove title or rig^ht to possession a demurrer to the 
evidence should be sustained.’'® 

b. Submission of Issues 

In ejectment the material issues of fact raised by the 
pleadings, as framed by the court In the exercise of a 
sound discretion, must be submitted to the Jury. 

The material issues of fact raised by the plcad- 
ing^s in an action of ejectment must be submitted to 
the jury,unless in some way the right of a party 
in this respect is waivcd.72 The framing of the is¬ 
sues mu.st necessarily be left to the sound discre¬ 
tion of the trial judge,73 and although they should 
be so shaped as to embrace the whole, and not sim¬ 
ply a part, of the material allegations controverted 
and put at issue by the pleadings,74 it is not nec¬ 
essary that the issue be pointed out in any particu¬ 
lar manner, but it is sufficient if as stated by the 


court they are in form and substance such as will 
afford each party an opportunity to present every 
material fact necessary to a determination of the 
case,75 provided, of course, they are such as are 
raised by the pleadings ;76 and where a party re¬ 
quests issues properly framed, it is error to refuse 
them and to submit instead issues which, although 
proper in themselves, do not fully cover the ques- 
tioii.77 It is immaterial that the issues submitted 
cover more land than is in controversy, since plain¬ 
tiff cannot recover more land than defendant pos- 
sesses.73 The court, however, need submit only 
such issues as remain undetermined ,79 it need not 
submit questions of fact which there is no evidence, 
or legally insufficient evidence, to sujiport,®® or on 
which the evidence is undisputed and of such a 
character that only one inference can reasonably 
be dravMi therefrom,®^ nor need issues be submit¬ 
ted which are not involved®^ or facts which are im¬ 
material under the pleadings ;®3 and issues may be 
refused when tendered by plaintiffs without refer¬ 
ence to the rights of defendants under the plead¬ 
ings.®^ The issue of damages should be submitted 
with the issues upon the main question.®® 


date denied, C C .4., Island Develop¬ 
ment Co, V. McCeorgre, 37 F 2d 345 
Mo —Palmer v. Mayes, 298 S.W. 717. 
N J —McCann v. McCarthy, 198 A. 

825. 120 N.J Daw 191 
N C.—Tripp v. Worthington, 144 S 
B. 525, 3 96 N C. 803 
Pa—Buck V. McArthur, 86 Pa Super 
49—Lawver v. Anderson, 77 Pa 
Super 208—Rettew v Spangler. 30 
PaDist 231, 23 Dauph Co 346 
WVa.—Yonker v. Grimm, 133 S.E 
695, 101 WVa 711 
19 C.J p 1194 notes 33. 34. 

Wlxen. description in deed is axn. 
blfirnotui and explanatory evidence 
conflicts, usually it is for jury to 
find whether deed is sufficiently cer¬ 
tain to embrace tract sued for — 
Klepac V. Fcndley, 132 So. 619, 222 
Ala. 417. 

Ala—Prescoat v. Hester, 118 
So 585, 218 Ala 348. 

NY—Danihoe v. Hyatt, 45 N.E. 939, 
151 N.Y. 493. 

Vt —Capital Garage Co. v. Powell, 
118 A 524, 96 Vt 145 
19 C.J. P 1194 notes 35, 38. 

Joint entry and settlement 

Where a brother and an unmarried 
adult sister settle upon an abandoned 
improvement and the sister assists 
him in all the work of clearing and 
cultivation, the question of whether 
the entry and settlement of the land 
IS that of the brother is properly left 
to the jury as one of fact —Cambria 
Iron Co. V. Tombs, 48 Pa. 387. 

67. Miss —Harmon v. James, 15 
Miss. Ill, 45 Am.D. 296. 


68. Ky.—Adams v. Tiernan, 6 Dana 
394. 

La—Sprigg V. Bynum, 10 La. 464 

69. Pa—Moore v Small, 3 0 Pa 461 
Trial of legal and equitable issue.s 

see supra § 102 

70. Okl—Harley v. Paschall, 243 P. 
167, 115 Okl 294. 

71. Conn—Gest v. Gest, 3 67 A. 909, 
117 Conn. 289 

NC—Texas Co. V. Beaufort Oil & 
Fuel Co., 154 SE 829, 199 NC 492 
—Shell V. Lineberger, 111 SE 769, 
183 N C. 440—Davidson v. Gifford, 
6 S E 718, 100 NC 18. 

Zesne of poBsession held raised by 
pleadings so as to require submis¬ 
sion of issue.—^Federal Farm Mortg 
Corporation v. Barco, 10 S E 2d 642, 
218 NC 154. 

Sven If a directed verdict is war- 
ranted by the evidence this does not 
justify the court in taking the case 
from the jury, finding the facts, and 
1 cndering judgment thereon —First 
Nat Bank v. Stone, 197 S E 132, 213 
NC. 598. 

72. N C—Davidson v. Gifford, 6 SE 
718, 100 NC. 18. 

73. NC—Millikin v. Sessoms, 92 S 
E 359, 173 NC. 723—Redmond v. 
Mullenax, 18 S.E. 708, 113 N.C. 
506. 

74. N C —Virginia-Carolina Power 

Co V. Taylor, 144 SE 623, 196 N 
C 55. 

19 C J. p 1195 note 44. 

75. N C —Virginia-Carollna Power 

Co V Taylor, supra. 

19 C.J. p 1195 note 45. 
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76. NC—Millikin v Sessoms. 92 S 
E 359, 173 NC 723—Davidson v 
Gifford, 6 SE 718, 100 NC 18 

77. N C.—Davidson v, Gifford, su¬ 
pra. 

39 C J. p 1195 note 47. 

78. NC—Millikin v Sessoms, 92 S. 
E 359, 173 NC 723 

79. NC—Vaughan v. Parker, 16 S. 
E 908, 132 NC 96 

19 C J. p 1195 note 49. 

SO. Ga—Peeples v. Rudulph, 111 S. 
E 548, 3 53 Ga 3 7 

Kan—Intfen v. Hutson, 65 P.2d 576, 
145 Kan. 389. 

Mont.—Blackfoot Land Development 
Co. v. Burks, 199 P. 685, 60 Mont. 
544. 

Or—Young v. Papst, 37 P.2d 369, 
148 Or. 678. 

Pa.—Detwiler v. Coldren, 166 A. 374, 
311 Pa. 44 

19 C J. p 1195 note 60. 

81. Minn—Commonwealth Title Ins. 
& Trust Co V. Dakko, 94 N W. 
1088, 89 Minn. 386 

39 CJ. p 1195 note 51. 

82. NC—Riley v. Hall, 26 S E. 47, 
119 NC 406 

19 C J. p 1195 note 52. 

83. N C —Overcash v. Kitchie, 89 N. 
C. 384. 

84. NC—Allen v. Allen, 19 S.E 269, 
114 N.C. 121. 

85. N C.—Cheek v. Watson, 90 N.C 
302. 
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§ 106. Dismissal or Nonsuit at Trial 

A dismissal or nonsuit may be granted at the trial 
where under the facts of the case the plaintiff cannot 
maintain ejectment. 

While It has been said that, in determining wheth¬ 
er or not a dismissal or a nonsuit should be granted 
at the trial of an action in ejectment, the question 
is whether plaintiff has made a case which would 
support a verdict or judgment,®® it has also been 
said that the question is not one of sufficiency of 
the evidence, but whether there is any evidence 
tending to establish plaintiff’s case.®"^ A dismissal 
or nonsuit has been held improper where the essen¬ 
tial elements of plaintiff’s cause of action arc ad¬ 
mitted by defendant’s pleading;®® where there is 
some evidence tending to establish plaintiff’s case;®® 
or where plaintiff’s evidence is sufficient to warrant 
submission to the jury,^® or to establish a prima fa¬ 
cie case,®l or to entitle him to recover.®^ A nonsuit 
cannot be sustained on the ground that plaintiff has 
shown no title out of the state where both parties 
claim under a common source of title.Where 
both plaintiff and defendant make out a case which 
would entitle both to recover, the case should be 


submitted to the jury, although the court is correct 
in believing that plaintiff cannot recover;®^ and 
where there is an element in the case on which 
plaintiff can base a legal claim to recover, then, un¬ 
less such element is plainly waived, it is error to 
grant a nonsuit.®^ A dismissal or a nonsuit may be 
granted, however, on defendant’s motion,®® or even 
by the court of its own motion,®"^ where plaintiff 
fails to make out a prima facie case,®® or where un¬ 
der the facts of the case plaintiff cannot maintain 
ejectment,®® as where he fails to establish his title 
or right of possession,^ or that defendant was in 
possession or had trespassed on the land,^ or where 
from plaintiff’s evidence it appears that the suit 
may be merely a struggle for the possession of land 
between persons who are alike intruders ® Objec¬ 
tion for misjoinder of defendants may be raised 
by motion for nonsuit if it first appears from the 
evidence.^ Where the ejectment is for distinct por¬ 
tions of land, a nonsuit should be limited to that 
portion as to which no prima facie case has been 
madc,^ and defendant may have a nonsuit as to 
such portions of the demanded premises as plain¬ 
tiff’s evidence shows were in his own possession at 


86 . Hawaii.—Kalaeokokoi v Wailu- 
ku Kiiffar Co, 18 Hawaii 380 

NM—Sandoval County Board of Ed¬ 
ucation V Young:, 94 P 2d 508, 43 
NM 397 

87. SC—Bradley v. Drayton, 26 S 
E 613, 48 S C 234. 

88. N y —Nordstrom v Morehouse, 
124 NYS 42, 139 App Div 368 

19 CJ. P 1198 note 4 

89. Ga—New York Equitable Se¬ 
curities Co V Matthews, 54 S E 
1044. 126 Ga 231 

19 C J p 1198 note 1. 

Honsnit held improper or properly 
refused 

U S —Island Development Co v Mc- 
Geoigr^*. CCANI. 26 P 2d 841. 
certiorari denied McGeorgre v Is¬ 
land Development Co, 49 S Ct 
37, 278 US 642, 73 L Ed 557, and 
mandate denied, CCA, Island De¬ 
velopment Co V McGeorg:e, 37 F 
2d 345. 

Cal —Barcroft v. Llvacich, 96 P 2d 
951, 35 Cal App 2d 710. 

90. Cal —Simpson v Applegate, 8 P 
39, 67 Cal 471 

N C.—Texas Co v Beaufort Oil &. 
Fuel Co, 154 SE 829, 199 NC 
492—Sorrell v Stewart, 119 SE 
200. 186 NC 237 

.91. US—Goico V. Russell & Co , C. 
C A Puerto Rico, 4 F.2d 7 

Pa—Dunn v Milanovich, 152 A. 757, 
302 Pa 184 

19 CJ p 1198 note 2 
Pacts developed on oross-ezamina- 

tlon of plaintiff's witness after hav¬ 


ing established prima facie case held 
not to subject plaintiff to nonsuit — 
Dunn V Milanovich, 152 A. 757, 302 
Pa 184. 

Even though it is claimed that 
plalutilTs possession is unlawful un¬ 
der an act of congress a nonsuit is 
improper when plaintiff has estab¬ 
lished a prima facie case—Gonder 
V Miller, 27 P 333, 21 Nev. 180. 

9S. Colo—Horn v Hurw'itz, 241 P. 
727, 78 Colo 343 

Ky—Parnell v Loving, 295 SW 462, 
220 Ky 471. 

NC—Holden v. Houck, 96 S E 1025, 
176 NC 235 

93. NC—Wiseman v Greene, 31 S 
E 668, 123 NC 395 

94. Ga—Kile v Fleming, 78 Ga 1. 

95. N J.—Camden v McAndrews & 
Forbes Co, 88 A 1031, 85 N J Law 
260. 

96. Cal —Sanchez v Neary, 41 Cal 
4S5 

19 CJ p 1198 note 8. 

97. Puerto Rico—Junghans v. Cabe- 
zudo, 4 Puerto Rico Fed 543. 

19 C J p 1198 note 9. 

98. Cal—Donahue v. Gallavan, 43 
Cal 573 

Conn —Gage v Smith, 27 Conn 70 
19 C J p 1187 note 91 

99. Wls—Zander v Valentine Blalz 
Brewing Co., 61 N.W 763, 89 Wis 
164. 

19 CJ p 1198 note 10. 

Zf plaiutilTs proof discloses some¬ 
thing which necessarily defeats his 
case a nonsuit must be entered.— 
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Dunn V Milanovich, 152 A. 757, 302 
Pa 184—Golden v. Ross, 186 A 249, 
122 Pa Super 234. 

1. Ark—Kinion v. Roark, 99 S W. 

2d 249, 193 Ark 321. 

Colo.—Horn v Hurwitz, 241 P. 727, 
78 Colo 343 

NC—Moore v. Miller, 102 SB 627, 
179 NC 396 

Pa—Dclwiler v Coldren, 166 A. 374, 
311 Pa 44—Golden v Ross, 186 A. 
24 9, 122 Pa Super 234—Harper v. 
Coleman, 94 Pa Super 62—Garland 
V Seaton, 86 Pa Super. 508. 

Tenn —Southern Ry. Co. v. Forrest, 
13 Tenn App 547. 

19 C J. p 1198 note 11. 

£ack of title held raised by motion 
to dismiss—Brooks v Wheeler, 152 
NK 454, 24.1 NY. 28, 47 A L R 549, 
modifying 212 NYS. 13, 214 App Div. 
147 

8. Mo—McKay v Missouri State 
Life Ins Co, App, 35 S W 2d 667 
NC—Federal Farm Mortg Corpora¬ 
tion V Barco, 10 S E 2d 642, 218 N 
C 154 

S C —Stanley v. Shoolbred, 25 S.C. 
181 

19 CJ p 1188 note 4. 

3. Pa—Jones v. Bland, 2 Pa Co 565. 

4i Ga—Ivey v. Cowart, 62 S E 436, 
124 Ga 159, 110 Am S R 160—Cun¬ 
ningham V Bradley, 26 Ga 238. 

5. Cal.—Davis v Crump, 123 P. 294, 
162 Cal. 513. 

Ga—National Land & Coal Co. v. 
Zugar, 166 S E. 7, 171 Ga. 228. 



§107 EJECTMENT 28 C.J.S 


the time of the commencement of the action.® 

§ 107. Direction of Verdict 

In ejectment the court may direct a verdict where 
there is no conflict or doubt under the evidence as to the 
facts; where no other verdict than that directed could 
have been returned; or where the case Involves only 
questions of law. 

In ejectment the trial court, in the exercise of a 
sound discretion, may direct a verdict for one of the 
parties in a proper case, where there is no conflict 
or doubt under the evidence as to the facts 
where a verdict for the opposite party would have 
to be set aside where no other verdict than that 

6. Cal —Dillon v. Center, 10 P. 176, 

68 Cal 561. 

7. Ala—Bohannon v Sandlin, 135 

So 584, 223 Ala 335—Bijars v. 

Howell, 95 So 871, 209 Ala 191. 

Fla—Atlantic Coast Line R Co v 
Stockton, 138 So 497, 103 Fla 967 
—Cowart V Venable, 98 So 219, 86 
Fla 367. 

Ga.—Rollins v. Cox. 138 SE 76. 164 
Ga 231—Smith v Payne, 113 SE 
10, 153 Ga 708—Odom v Hep- 

pendeitzel, 111 SE 419, 153 Ga. 

20 

Ill.—Davis V Robinson, 30 N E 2d 62, 

374 Ill. 553 

Pa—Sorber v Masters, 107 A 892, 

264 Pa 582 
19 C J p 1195 note 67. 

Directed verdict for plaintiff held 
proper 

Mont.—Tebay Land & Live Stock Co. 

V. Hastle. 210 P 605, 64 Mont 509 
19 C J p 1195 note 57 [a] 

Directed verdict for defendant held 
proper 

Ga —McBride v Bullard, 4 S E 2d 
149, 188 Ga. 354 
19 C.J p 1195 note 57 [bj 

Proof of posaesslon under color of 
tltlo in good faith held not to entitle 
defendants to aflirniative charge — 

Simmons v Holliday, 148 So 327, 226 
Ala 630 

8. W Va —Hicks v New River & Po¬ 
cahontas Consol Coal Co , 120 S E 
898, 95 W Va 17. 

9. Ga—^Hendnx v Causey, 96 S E 
180, 148 Ga 164 

The evidence so demanding, the 

court did not err in directing the ver¬ 
dict.—Bush V. Clemons, 130 S E. 914, 

161 Ga. 311. 

Direction in accordance with result 
In another action 

Where evidence in another action 
involving the same issues between 
the same parties, and submitted to 
the same court upon the same evi¬ 
dence, was sufficient to sustain the 
verdict in that action, a directed ver¬ 
dict in the ejectment action was not 
ground for reversal.—^Henry v. 


directed could have been returnedwhere the case 
involves only questions of law to be decided by the 
court or where the evidence in support of an 
equitable title is in the court’s opinion insufficient 
to prevail against the legal title but a verdict 
should not be directed where the evidence as to 
the facts is sufficient to go to the jury, and is con¬ 
flicting, or is of such character that different con¬ 
clusions may reasonably be drawn thcrefrom.^2 
Plaintiff IS entitled to a directed verdict in his favor 
where he has made out a case by prima facie proof 
and there is no rebutting evidence where the 
undisputed evidence entitles plaintiff to recover 

WVa—Porter v Staley, 127 SE 
911, 99 WVa. 91—Norfolk & W 
Ry Co V. Christian, 99 S E 13, 83 
WVa 701 

19 CJ p 1196 note 61 

Direction for plaintiff held Improp- 

®r or properly refused 
Ga—^Henderson v. I.iOtt, 136 SE 403, 
163 Ga 326—Brown v. Madden, 81 
S E 196. 141 Ga. 419 
N J —Burnchtcr v Wishncfsky, 135 
A 890, 103 N J Law 340 
NC—Paul V Ward. 15 NC 247 
Or—Dayton v Fenno, 195 P. 154, 
Or 137 

19 C J p 1196 note 61 [a]. 

Direction for defendant held im¬ 
proper or properly refused 
US—Island Development Co v. Me- 
George, C C A N J , 26 F 2d 841, 

certiorari denied McGeorge v Is¬ 
land Development Co., 49 S Ct 37, 
278 US 642 73 L Ed 557, and 

mandate denied, CCA, Island De¬ 
velopment Co. v. McGeorge, 37 F 
2d 345 

Ga—Gormley v. Brazil, 179 S E. 81, 
180 Ga 383—^Atlanta & C A L. Ry 
Co v. Colbert, 154 SE 909, 171 
Ga. 196—Harnss v. Howard, 55 S. 
E 59, 126 Ga. 326. 

Ky —Alexander v Duncan, 67 S W 2d 
58, 247 Ky. 422. 

Mo—Volkart v. Groom, 9 S W.2d 
947. 

J. p 1196 note 61 [b] (1). 

13. Fla—Cowart v. Venable, 98 So 
219, 86 Fla 367—Ewing v. Creary, 
88 So 260, 81 Fla 420 

19 C J. P 1196 note 62. 

14. Ala.—Bohannon v. Sandlin, 135 
So. 584, 223 Ala. 335—Byars v. 
Howell, 95 So 871, 209 Ala 191 

Fla.—^Atlantic Coast Line R Co. v. 
Stockton, 138 So. 497, 103 Fla. 

967. 

Ga—Rollins v. Cox, 138 S E. 76. 164 
Ga. 231—Smith v. Payne, 113 S E 
10, 163 Ga 708—Price v. Gross, 
96 S E 4, 148 Ga 137. 

Ill.—Davis V Robinson, 30 N E 2d 62, 
374 III. 553. 

Plaintiff introducing' nnamhlgnons 

deed showing title without subse¬ 
quent conveyance was entitled to di- 


Hutchins. 178 NW 807, 146 Minn 
381 

la Wash—Brummett v. Campbell, 
73 P. 403, 32 Wash 358 
19 C J. p 1196 note 59 
When parties* rights depend on 
written Instruments, court should 
construe them and direct verdu tor 
render Judgment accordingly—Lin¬ 
coln State Bank v Breazier, 251 P 
1080, 122 Kan 423 

11. Ark—McCord v Welch. 150 S 
W 566. 105 Ark 119 

19 C.J. p 1196 note 60 

12. US—McGrew v Byrd, Mo, 255 
F. 759, 168 CCA 196, shearing 
denied 257 F 66, 168 CCA 278— 
Fronsoe v Bushnell, Ohio, 251 P. 
850, 164 CCA 66 

Ala—Paterson v Jordan, 181 So. 
242, 236 Ala. 54—Lyons v Taylor, 
166 So 15. 231 Ala 600—Cox v 
Broderick. 95 So 186, 208 Ala 690 
—Ashford v McKee, 62 So 879, 183 
Ala 620—Gilchrist v Atchison, 52 
So 955, 168 Ala 215 
Ark—Hodge.s v West-Terry, 3 S W 
2d 979, 176 Ark 3 204 
Ga.—Green v Rountree, 116 SE 116, 
155 Ga 1—Mathis v Milner, 81 S. 
E 869, 141 Ga 601 

Ill —New York Cent R Co. v Kin- 
sella, 149 NE 465, 318 Ill 4 90 
Kan—Custer v Roysc, 179 P 353, 
104 Kan 339 

Ky —Trotter v. Sanders, 7 J J Marsh 
321—Dallam v. Handley. 2 A K. 
Marsh 418 

Mich—Litchfield v. Ripley, 41 N W 
504, 73 Mich 464 

Neb.—Littlejohn v Fink, 190 N W. 

1020, 109 Neb 282. 

NJ—McCann v McCarthy, 198 A 
825, 120 NJLaw 191 
NM—Romero v. Herrera, 203 P 243, 
27 N M, 569. 

Pa —Buck V McArthur, 86 Pa Super. 
49 

RI—Saunders v. Kenyon, 159 A 
824. 825. 52 RI 221, citing Cor¬ 
pus Juris. 

S.C—Sloan v. Sligh, 189 S E. 803, 182 
SC. 603 

Vt—Capital Garage Co v. Powell, 
118 A. 524. 96 Vt. 146. 


19 C 
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where defendant gives no evidence but relies on the 
insufficiency of plaintiff’s title or where defend¬ 
ant in his pleadings admits fee simple title in plain¬ 
tiff.^® Defendant is entitled to a directed verdict 
in his favor where plaintiff fails to show right to 
possession of the land sued for;!*^ where there is 
an absence of evidence of title in plaintiff where 
plaintiff fails to identify the land or show title in 
the party from whom he clahns;!® where a verdict 
for plaintiff would have to be set aside ,2® where 
defendant meets plaintiff’s case with a complete de¬ 
fense of adverse possession, which plaintiff docs 
not contradict ,21 or where the evidence shows that 
plaintiff had no right or title superior to that shown 
to be in defendant ;22 but not where the evidence 
requires a recovery by plaintiff for part of the land 
sued for.23 Where in an action against several de¬ 


fendants they plead severally the general issue, the 
court may instruct the jury to bring in a general 
verdict against all those who have not shown that 
they were in possession of separate parcels.24 
Where each party requests the court to direct a 
verdict in his favor he waives his right to insist 
thereafter that any question of fact should have 
been submitted to the jury.2® 

§ 108. Instructions 

In actions of ejectment the court’s Instructions should 
state correctly and definitely the law applicable to the 
facts of the particular case. 

It is the duty of the court, in giving instructions 
in ejectment, to state correctly and definitely the 
law applicable to the facts of the particular case.2® 


reeled verdict.—^Wright v. Lott, 124 
So. 270, 155 Miss. 185. 

15- W.Va—Rook House Pork Land 
Co. V. Gray, 80 S.E. 821, 73 W.Va. 
503. 

19 C.J. p 1196 note 64. 

16. Or—Pacific Live Stock & Lum¬ 
ber Co. V Portland Lumber Co, 189 
P. 893, 96 Or. 567. 

17. Ky.—Russell v. McIntosh, 201 
SW. 33, 179 Ky. 677. 

18. Oa—Odom v. Hoppendcitzel, 111 
SE 419, 153 Ga. 20. 

Ill.—New York Cent. R Co. v. Kln- 
sella, 149 NB 465, 318 Ill. 490 
Ky—Payne v. Edwards, 276 S.W. 

116, 210 Ky. 417. 

19 C J p 1196 note 66. 

Where conveyance to plointiir was 
left la great doubt by evidence, 
court properly instructed for defend¬ 
ant — Irvin V. Blacka, 157 A. 468, 305 
I»a 191. 

19. Ga —Morris v. Harris, 92 S.E 
878, 147 Ga. 58. 

20. W.Va.—^Hicks v. New River & 
J\>cahontas Consol. Coal Co., 120 S. 
E 898, 96 W.Va. 17. 

21. DC—Brlel v. Jordan, 27 App 
DC 202 

Ill. — Augustus V. Lydlg, 187 NE. 278, 
3.53 Ill 216. 

22. Ala—Rosebrook v. Martin, 76 
So 950, 200 Ala 592. 

I> C — Ford V. Ford, 27 App D C. 
401, 6 LRA,N.S., 442, 7 Ann Cas. 
245. 

Defendant showing absolute deed 
from plaiutilT held entitled to direct¬ 
ed verdict—Hutchings v. Merritt, 
141 SE 652, 165 Ga. 650. 

23. Ala—Byars v. Howell, 95 So. 
871, 209 Ala. 191 

Ga.—^Hutchison v Woodward, 89 S. 
E. 208, 145 Ga. 325. 

24. U.S. — Greer v. Mezes, Cal., 24 
How. 268. 16 L Ed. 661. 


25. Neb —Martin v. Harvey, 130 N. 
W. 1039, 89 Neb 173. 

26. Ga—Barfield v. Birrlck, 108 S 
E. 43. 151 Oa 618 

19 C.J. p 1199 note 33. 

lust ructions held proper or errone¬ 
ously refused 

(1) An instruction that plaintiff 
must recover, if at all, on the 
strength of his own title, and not on 
account of the weakness of defend¬ 
ant’s title—Sikes V. Seokinger, 152 
S.E 65. 170 Ga. 1—Felder v Rob¬ 
erts, 129 SE 99, 160 Ga 799—Walk¬ 
er V. Sparta Realty & Improvement 
Co. 110 SE 883, 152 Ga 663. 

(2) Instructions as to the burden 
of proof. 

N C —Virginia-Carolina Power Co v. 

Taylor. 144 SE 523, 196 NC 55. 
Va —Lee v County School Board of 
King William County, 132 S E 863, 
106 Va 804. 

19 C.J. p 1199 note 33 [d] (1). 

(3) An instruction as to a defense. 
—Jackson v. Lipham, 123 S E. 887, 
158 Ga 557. 

(4) An instruction in the language 
of the recording statute as to the ne¬ 
cessity and effect of recording a 
deed —Wilkes v Folsom, 116 S E. 4, 
154 Ga. 618 

(5) An instruction as to the ele¬ 
ments of recovery and form of ver¬ 
dict.—W^iggins V. Stewart Bros., 109 
So. 101, 215 Ala 9. 

(6) Other instructions. 

U.S.—Island Development Co v Mc- 
George, CCANJ, 26 F 2d 841, 
certiorari denied McGeorge v. Is¬ 
land Development Co., 49 S Ct. 37, 
278 US 642, 73 L Ed 567, and man¬ 
date denied, CCA, Island De¬ 
velopment Co. v. McGeorge, 37 F 2d 
345. 

Ark.—^Winn v Jaokson. 246 S.W. 812, 
158 Ark 644. 

Conn.—Dunn v. Poirot, 118 A. 33, 97 
Conn. 713. 


Ga —Burkhalter v. Nall, 166 S.E. 214, 
171 Oa 567—Guthrie v. Gaskins, 
155 SE. 185, 171 Ga. 303—Savage 
V McCarthy, 148 S E. 685, 168 Ga. 
650—Coniff V Hunnicutt, 122 S.E. 
694, 157 Oa. 823—Wilkes v. Fol- 
sum, 115 SE 4, 154 Ga 618—Walk¬ 
er V. Sparta Realty & Improve¬ 
ment Co , llO S E 883, 152 Ga. 663 
—Barfield v. Birrlck, 108 S.E. 43, 
151 Ga. 618. 

Kan—Groom v. Bertogllo, 54 P.2d 
992. 143 Kan. 296. 

Mo —Volkart v Groom, 9 S W.2d 947 
—Barada-Ghio Real Estate Co. v 
Keleher, 214 SW 961. 

Pa—Sautter v Rowland. 131 A, 733, 
285 Pa 212 

SC—^Haithcock v, Haithcock, 115 S. 

E. 727, 123 SC 61. 

19 C J p 1199 note S3 [a] 

ZastructiouB held erroueouz or prop, 
erly refused 

(1) Instructions on theory that 
plaintiff was estopped to assert title. 
—Earnest v. Fite, 100 So. 637, 211 
Ala. 363 

(2) Charge that defendants must 
recover if there was deed missing in 
plaintiff’s chain of title —Island De¬ 
velopment Co. V. McOeorge, C.CAN 
J , 26 F 2d 841, certiorari denied Mc¬ 
George V Island Development Co, 49 
set 37, 278 US. 642, 73 L Ed 557, 
and mandate denied, CCA. Island 
Development Co. v. McGeorge, 37 F. 
2d 345 

(3) Charge that verdict should he 
for one found to have better legal 
title—C. L Gray Lumber Co v. 
Johnson, 195 So 731, 239 Ala 576. 

(4) Instructions as to the burden 
of proof 

N J —Wintermute v Wlnlermute, 13 
N.J.Law 177. 

N C.—Fisher v Jackson, 4 S E 2d 
847, 216 NC 302 

19 C.J. p 1199 note 33 [d] (3), (4). 

(6) Charge omitting substance of 
statute requiring that verdict find 
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As in other civil cases an instruction must not be 
too broad27 or too general it must not be con¬ 
fusing or misleading to the jury,29 ambiguous,30 
argumentative,^! abstract,22 or conflicting, incon¬ 
sistent, or contradictory.23 An instruction must 
also conform and be confined to the issues^^ and 
evidence and an instruction on an issue or the¬ 
ory which there is no evidence to support,^® or 
which is directly opposed to the evidcncc,27 is er¬ 
roneous and may properly be refused, if requested. 
In some jurisdictions an instruction must not invade 
the province of the jury by charging on the facts,28 
or by assuming the truth or existence of a contro¬ 
verted fact on which the evidence is conflicting or 
doubtful,29 although the court may intimate to the 
jury that a certain fact exists where it submits all 
the facts to their consideration with instructions as 
to what constitutes such a fact and, where the 
evidence in support of a certain fact is uncontro¬ 


verted, the court may assume that such fact is 
true.4! The instructions must not ignore or exclude 
from the consideration of the jury evidence which 
is competent and material to the issues involved,^2 
and must not ignore or omit to charge upon an is¬ 
sue, theory, or defense, where there is evidence m 
support thereof which warrants its submission to 
the jury ^2 

Requests for instructions. If the instructions 
given are not sufficiently full or specific, a party 
who considers himself aggrieved thereby may re¬ 
quest more specific instructions and it is error 
to refuse a properly requested instruction on a ma¬ 
terial matter which is not fully covered by other 
instructions given.^® A requested instruction need 
not ordinarily be given in the exact language in 
which it is requested; it is sufficient if it is cov¬ 
ered in substance;^® and in the absence of a slat- 


value of land —Lanier v. Graham, 

177 SE .574, 179 Ga 744. 

(6) Other instructions. 

U S —Island Development Co v. Mc- 
George, CCANJ, 26 P 2d 841. 
certiorari denied McGeorge v Is¬ 
land Development Co 49 SCt 37, 
278 US 642, 73 L Ed 557, and man¬ 
date denied, CCA. Island I>evelop- 
ment Co v. McGeorge, 37 F 2d 
345 

Ala—McDowell v Hutto, 135 So 322, 
223 Ala 307—Seaboard Air Line 
Ry Co. V. MePry, 116 So 113, 217 
Ala 411. 

Ga—Livingston v. Thorpe, 121 SE 
339, 157 Ga 256—Hill v. Neely. 106 
S E 729, 151 Ga 276. 

Ky—Turner v. Liebcl, 215 S.W 70, 
185 Ky 313. 

Mo —Peugh V. Peugh, 233 S W 29 

Neb—White v. Whitney, 94 N.W. 
1012, 68 Neb 739 

N C—Dill-Cramer-Truitt Corporation 
V Downs, 141 SE 570, 195 NC 
189 

19 C J p 1199 note 33 [b], 

27. Ind T —Reynolds v Clowdus, 76 
S.W. 277, 4 Ind.T. 679. 

2Bb Md —^Walter v. Alexander, 2 
Gill 204. 

19 C J. p 1200 note 35. 

29l Ala.—Powell v. Powell, 116 So 
139, 217 Ala. 287 

Ga—Guthrie v Gaskins, 155 SE 
185, 171 Ga. 303. 

Ky.—Stearns Coal & Lumber Co v. 
White, 83 S W 2d 26, 259 Ky. 686 

19 C.J. p 1200 note 36. 

Xhstmotlons held not misleadlniT 

Ga.—Jackson v Lipham, 123 S E 
887, 168 Ga. 567—^Wilkes v. Folsom, 
115 S.B. 4, 154 Ga. 618—Walker v 
Sparta Realty Improvement Co., 
110 S.E. 883, 162 Ga. 663—Cowart 


V Strickland. 100 S E. 447, 149 Ga 
397, 7 ALR 1110. 

19 CJ p 1200 note 36 [b] 

30. Wis—Warner v. Mullane, 23 
Wis 450 

31. Ala—Payne v Crawford, 14 So 
854, 102 Ala 387. 

32. Fla—Levy v. Cox, 22 Fla 546, 
580 

19 C J. p 1200 note 39 

33. Cal —Haight v. Vallet, 26 P. 897, 
89 Cal 245, 23 Am S R 465 

19 C J p 1200 note 40. 

34. U S —Island Development Co v 
McGeorge, CCANJ, 26 P 2d 811, 
certiorari denied McGeorge v Is¬ 
land Development Co , 49 S Ct 37, 
278 US 642, 73 L Ed 557, and 
mandate denied, CCA, Island De¬ 
velopment Co V. McGeorge, 37 F 2d 
345 

Ky —Stearns Coal & Lumber Co v. 
White. 83 S W 2d 26, 259 Ky 686 

19 CJ. p 1200 note 41, p 1202 note 
57. 

35. Ala—Seaboard Air Line Ry Co 
V. McFry, 116 So 113, 2i7 Ala 411 
—^Veitch V. Hard, 75 So 405, 200 
Ala. 77 

Cal —^Pearson v. Snodgrass, 5 Cal. 
478 

Ga.—Union Central Life Ins Co v. 
Smith. 190 S.E. 661, 184 Ga 158. 

Mo—Bleish V. Rhodes, 242 SW 
971. 

19 C J. p 1200 note 42. 

Zhstractlons held proper 

Ga.—Guthrie v Gaskins, 155 S.E. 
185, 171 Ga. 303. 

Mo —Volkart v Groom, 9 S W 2d 947 
—Flournoy v. Sprague, 214 S W. 
183. 

19 C.J. p 1200 note 42 [a], 

36. Ga. — Smith v. Bailey, 189 S.E 
905, 183 Ga 869. 

19 C.J. p 1201 note 43. 
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37. Mo —Waddingham v. Gamble, 4 
Mo 465 

Pa—Bunting v. Lutz, 19 A. 53, 132 
Pa 192. 

ZnstractloiL held not Improper as 

controverting physical facts, where* 

such facts were in dispute—Blcish 

V. Rhodes. Mo, 242 S W. 971. 

38. Fla—Ashmead v. Wilson, 22 
Fla 255 

19 C J p 1201 note 45. 

39. Ala—Lyons v. Taylor, 132 So 
171, 222 Ala. 269 

19 C J p 1201 note 46 

40. Pa—Sample v. Robb, 16 Pa 
305 

19 C J p 1201 note 47. 

41. NC—Staton v. Mullis, 92 N C 
623 

19 C J. p 1201 note 48. 

42. Ala—Lyons v. Taylor, 132 So 
171, 222 Ala. 269—Veitch v. Hard, 
75 So 405, 200 Ala 77. 

19 C.J. p 1201 note 49. 

43. U S —Island Development Co. v 
McGeorge, CCANJ, 26 F 2d 841, 
certiorari denied McGeorge v Is¬ 
land Development Co, 49 SCt. 37, 
278 U S 642, 73 L Ed 557, and 
mandate denied, CCA, Island De¬ 
velopment Co. V. McGeorge, 37 F 
2d 345 

Ga—Livingston v. Thorpe, 121 S.E. 
339. 157 Ga 256 

19 C J. p 1201 note 50. 

Ximtraction held not erroneonji 

Ga.—Conlff v. Hunnicutt, 122 S E 
694, 157 Ga 823—Loe v. Brown, 116 
S.E. 309, 155 Ga. 24. 

44. Ga —Loe v. Brown, supra. 

19 C J. p 1201 note 52 

45. Wis—Fuller v. Worth, 64 N.W. 
995, 91 Wis. 406. 

19 C.J. p 1201 note 53. 

46. N.C.—Conwell v. Mann, 6 S.E. 
782, 100 N.C. 234. 
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ute or rule of court prohibiting it, the court may 
modify a defective or erroneous instruction which 
has been requested and give it in its modified 
form.^*^ It is not error to refuse a requested in¬ 
struction which is already substantially covered by 
other instructions The giving of a requested in¬ 
struction which could* properly be refused is not 
necessarily error.^® 

Construction as a tohole. To be sufficient an in- 
structicjn should be complete in itself, but the charge 
IS to be considered as a wdiolc and the fact that one 
part of it, considered separately, might be open to 
objection ordinarily does not vitiate it if it is coi 
rect in its entirety.^o 

§ 109. Verdict and Findings 

a. In general 

b. Description of land 

c. Designation of title, interest, or estate 

d. Ouster and withholding 

c Right of possession 

f. Informalities; surplusage, amend¬ 

ments 

g. General or speci.il verdicts 

h Joint or several verdicts 

1 . Construction and effect 


ft. In General 

The verdict or ffndinas In actions of ejectment should 
be in legal form and responsive to all the material Issues. 

While the verdict or findings in actions of eject¬ 
ment should be in legal form,^^ no particular form 
of words need be employed.^2 Primarily the ver¬ 
dict or findings should be responsive to all the ma¬ 
terial issues A finding upon immaterial issues 
IS not required, especially where the essential fact 
is covered.-'^'* A verdict which is not in accordance 
with the contention of cither party is erroneous 
The particular count or defense on which a verdict 
or finding is based should be specified^® with suf¬ 
ficient certtainty ,57 but a failure to find upon all the 
counts will not necessarily furnish sufficient ground 
upon which to set aside the verdict.58 The verdict 
may be for part of the land claimed.59 It should 
not, of course, be excessive as respects the quanti¬ 
ty of land awarded.^® 

Conditional z^crdict. The verdict or finding must 
be for plaintiff or for defendant, without imposing 
conditions.51 

Improvements. The value of improvements and 
of the premises should also be found when a mate¬ 
rial issue but improvements made after the 
complaint was filed are properly ignored.®^ 


47. Ind—Burke v Andis, 98 Ind 
59 

Mo—Mullurin v Simpson, 28 S W 
86. 124 Mo 610. 

48. Ga —Barnett v. Strain, 107 S 
K 530. 151 Ga 5.53 

19 CJ p 120J noli‘ 56 

49. Degrree of pioof 

Thcro was no frror in g-ivins: plain¬ 
tiff’s chcirpe that defondant had the 
burden of reasonably satisfying: the 
jury “bv the preponderance of evi¬ 
dence*’ that the wife of plaintiff's 
g:rantor did not have sufficient ca¬ 
pacity to fairl> understand the na¬ 
ture of the deed in evidence, al¬ 
though it could have been refused 
without error for the use of the 
word “preponderance.”—Washam v 
Beaty. 99 So 103, 210 Ala 635 

50. Ky—Ratcliff V Bellfonte Iron 
Works Co, 10 SW 365, 87 Ky 
559. 10 Ky L 643 

19 C J p 1202 note 59. 

Zastruction. held not incomplete 

Mo —Volkart v. Groom, 9 S W.2d 
947. 

51. Proper forms of Terdiot 

(1) “We, the jury, find for the 
plaintiff that he recover from the 
defendant possession of the land in 
his declaration specified, and that 
he is entitled to the same in fee 
simple (or for life, or for the life 
of A. B. or for - years from the 


- day of -, 19—)”—White v. 

Lee. 132 S E 307, 144 Va. 523 

(2) “Verdict for the plaintiff for 
the land claimed in the declaration 

and - damages”—Mi Donald v 

City of Baltimore, 105 A 266, 133 
Md 301 

(’1) A^erditt held to be in legal 
form —^Whigby v. Burnham, 69 S E 
1114, 135 Ga 584. 

52. Ala—Wilson v Federal Land 
Bank of New Orleans, 159 So 493, 
230 Ala 76 

53. Fla—Wicker v Williams, 189 
So. 30, 137 Fla 752 

19 CJ. P 1202 note 63. 

In action between tenants in oonu 
mon 

Where both parties in ejectment, 
in their pleadings, claim title and 
right of possession to the entire 
premises, and the evidence shows 
that they are tenants in common, 
a verdict that they are tenants in 
common, and that plaintiff's Interest 
in the property is a certain frac¬ 
tional undivided interest therein, is 
authorized by both the pleadings and 
evidence —Whigby v. Burnham, 69 S. 
E. 1114, 135 Ga 584 
Court's failiars to ambodar fladinff 
In its decision as to fact abundant¬ 
ly established by uncontradicted evi¬ 
dence held error—Sandoval County 
Board of Education v. Young, 94 P. 
2d 508, 43 NM. 397 

inni 


54. Cal —Cooper v Miller, 45 P. 325. 
11*1 Cal 238—Moss v Shear, 30 
Cal 467 

19 C J p 1202 note 64. 

55. Fla —Goodno v South Florida 

Farms Co, 116 So 23, 95 Fla 

90 

19 CJ p 1202 note 65 

56. Cal —Anderson v Fisk, 36 Cal 
625 

Colo —Drake v Root. 2 Colo 685 

57. Colo —Drake v. Root, .supra 

58. WVa—Myers v Ford. 9 W Va. 
184. 

19 C J. p 1202 note 68 

59. Pa —Tompkins v Headley, 96 
Pa Super. 133 

Where defendant disclaims as to 

part of land sued for. plaintiff should 
be given a verdict therefor—Wilson 
!v Caldwell, 127 SE 497, 98 WVa 
661 . 

60. Ga —Towery v Waldrup. 38 S E 
302, 113 Ga. 137 

19 CJ. p 1202 note 69. 

61. Pa—Buckwalter Stove Co. v. 
Edmonds. 128 A 835, 283 Pa 236. 

19 CJ. p 1206 note 34. 

Conditional recovery in equitable 
ejectment see infra § 170. 

182- La.—Vicksburg. S & P R Co. 
v. Elmore, 15 So. 701, 46 La Ann- 
1237. 

19 C J p 1205 note 4. 

63. Cal—Janke v. McMahon, 133 P. 
21. 21 C:al.App. 781. 
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In ejectment against several, if they occupy dis¬ 
tinct parcels in severalty, plaintiff may elect to take 
a verdict against one of them, whereupon a verdict 
will be rendered in favor of all the other defend¬ 
ants.®^ 

h. Description of Land 

The verdict or finding in an action of ejectment must 
In some way so describe the land that it may be Iden¬ 
tified. 

The verdict or finding in an action of ejectment 
must in some way so describe the land that it may 
be identified.®® It is generally recognized that a 
designation or description is sufficient where it is 
at least reasonably certain or capable of being 
made certain so that the land may be identified;®® 
thus the certainty of a verdict may be established 
by a reference to something that is unquestionably 
certain,®"^ such as monuments on the ground,®* 
pleadings,®® recorded deeds,*^® deeds or diagrams 
filed of record,"^! warrants of survcy,'^2 or identi¬ 
fied agreements,'^* provided the land is there suffi¬ 
ciently described,and also provided the descrip¬ 
tion referred to xS supported by the proofs.*^® It 
has been held that the verdict should describe the 
premises with such accuracy and certainty that the 


officer executing a writ of possession incorporating 
the description could put plaintiff into possession of 
the exact premises.'^® Generally speaking, a ver¬ 
dict will be sustained when the description therein 
is sufficiently certain to enable the court to give 
judgment and the proper officer to deliver posses¬ 
sion.^*^ A verdict for the premises describing it as 
the land or premises in dispute,*^* or the land sued 
for,79 Qj- words of like effect,*® has been held suf¬ 
ficient. On the other hand, the omission of such 
words docs not render the verdict defective.*^ A 
statute providing that a verdict for only part of the 
land claimed must particularly specify which part 
docs not apply where there is no controversy as to 
the land involved.** Where plaintiff makes no alle¬ 
gation that his property is bounded by particular 
objects or lines, he cannot complain of a lack of 
finding concerning such matter.** 

Agreement of parties. It seems that in some 
cases uncertainty may be cured by agreement.*^ 

Part of premises. Where the verdict is for less 
than the entire premises sued for, the verdict must 
sufficiently show what portion thereof was award¬ 
ed to plaintiff,*® and must not be so uncertain that 
a writ of possession cannot be issued upon it;*® 


64. N Y.—Rogers V. Arthur, 21 
Wend. 598. 

66. Fla —^F. & R Corporation v. 

Campbell, 166 So. 596, 123 Fla 
130. 

Mo—Kimberlin v. Roberts, 107 S W. 
2d 24. 341 Mo 267. 

Va—White v. Lee, 132 SE 307, 144 
Va. 523 

W.Va.—Yonker v. Grimm. 133 S E. 

695. 101 WVa. 711. 

19 C.J. p 1203 note 73. 

66. Ga—Hatch v. Miller, 176 S E. 
631. 179 Ga 629 

Va—Brunswick Land Corporation v. 
Perkinson, 132 S.E 853. 146 Veu 
695 

19 C.J. p 1203 note 74. 

67 . Pa—Miller v. Casselberry. 47 
Pa. 376. 

68. Mo.—Stellwagen v. Grisson, 177 
S.W. 636. 

Pa.—Miller v. Casselberry, 47 Pa 
376. 

08 . Ga.—Hardy v Rylee, 186 S.E. 
727, 182 Ga. 618—Hatch v Miller, 
176 S E 631, 179 Ga 629—Dins- 
more v. Holcomb, 144 SE 780, 167 
Ga. 20. 

Ky.—Johns v. McCullough, 2 S W 
912, 8 Ky L. 689. 

Md—McDonald v. City of Baltimore, 
105 A 266, 183 Md. 301. 

Mo.—Piorella v. Jones. 259 S.W. 782. 
19 C.J. p 1203 note 78. 


“Described in. the oomplaiat” 

Ala—Pippin V Perry, 91 So. 307, 206 
Ala 582—Hopkins v Duggar, 87 
So. 103, 204 Ala 626—^Alexander v. 
Wheeler. 69 Ala 332 
19 C.J. p 1203 note 78 [bj. 

70. Pa—Miller v. Casselberry, 47 
•Pa 376. 

71. Pa—Smith v. Brotherline, 62 
Pa 461—Miller v. Casselberry, 47 
Pa 376 

19 C J p 1203 note 79. 

Flat of surveyor made and filed in 
cause —Brunswick Land Corporation 
V Perkinson, 132 SE 853, 146 Va. 
695—19 CJ p 1203 note 79 [a] (1) 

72. Pa.—Miller v. Casselberry, 47 
Pa. 376. 

73. Pa—Miller v. Casselberry, su¬ 
pra 

74. Ga.—Hardy v. Rylee, 186 S E. 
727, 182 Ga. 618—Jones v. Harris, 

j 106 SE 555, 151 Ga. 129. 

19 C J p 1203 note 82 

76. WVa.—Croston v. McVicker, 85 
S.E. 710, 76 W.Va. 461. 

76 . Vt—Scampini v Rizzi, 172 A. 
619, 106 Vt. 281—Canfield v. Hard, 
2 A. 136, 58 Vt. 217. 

77. Pa.«—Hagey v. Detweiler, 35 Pa. 
409 

19 C.J. p 1203 note 72. 

78. Ga.—Patterson v. Fountain, 4 
S E 2d 38, 188 Ga. 473. 

19 C.J. p 1203 note 84. 
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79. Ala—Alverson v Floyd, 121 So. 
55, 219 Ala 68—Webb v. Reynolds, 
36 So 15, 139 Ala. 398 

80 . Miss —Carmichael v. J. Cahn 
Co. 184 So 417, 183 Miss 535 

Mo —Fiorella v. Jones, 259 S W 
782. 

81. Ala—^Wilson v. Federal Land 
Bank of New Orleans, 159 So 493. 
230 Ala 75. 

88. Miss —Carmichael v J. Cahn 
Co., 184 So. 417, 183 Miss 535 

83 . Cal —Miller v. I’owell, 207 P 
945, 57 CalApp 683 

84 . Pa.—Burdick v. Norris, 2 Watts 
28 

19 C J. p 1203 note 86. 

85w Ala—Hopkins \ Duggar, 87 So 
103, 204 Ala 626 

Miss —Carmichael v. J. Cahn Co, 
184 So 417, 183 Miss. 535. 

N.V —McKay v. Nichols. 188 N Y S 
799, 801, 197 AppDiv. 246, citing 

Gorpus Jnzls. 

Pa—Miles Land Co v. Pennsylvania 
Coal Co., 120 A 767. 768, 277 Pa. 
63. quoting Corpus Juris. 

WVa—Wilson v. Caldwell. 127 S. 
E 497, 98 W.Va. 661—Wilson v. 
McCoy. 117 SE 473, 93 WVa. 667. 
19 C.J. p 1203 note 87. 

86. Ga.—Roe v. Doe, 30 Ga. 608 
Pa.—Miles Land Co. v. Pennsyl¬ 
vania Coal Co.. 120 A. 767, 768, 277 
Pa. 63, quoting Corpus Juris. 
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and It has been held that the jury should be instruct¬ 
ed that, if they find for plaintiff for only a part of 
the land, they should say what part.**^ So if the 
verdict awards a part of the land to each of the 
parties, it should specify and describe the part, 
share, ox interest which each party is entitled to 
hold.*® 

c. Designation of Title, Interest, or Estate 

In some Jurisdictions the verdict or finding is defec¬ 
tive if It fails to contain a designation of the title, inter¬ 
est, or estate, or of the nature, extent, or quality there¬ 
of, or a finding upon such issue. 

In some jurisdictions the verdict or finding is 
defective if it fails to contain a designation of the 
title, interest, or estate, or of the nature, extent, or 
quality thereof, or a finding upon such issue,®‘^ 
even though the declaration slates that plaintiff 
possessed the land in fee.®® A verdict or finding 
deficient in this respect may be cured by the judg¬ 
ment,®^ and where there is no question as to the 
respective estates or interests of the parties con¬ 
formity with the rule is not indispensable ®2 jf the 
verdict awards a share or interest of or in the land 
to each of the parties, it should specify and describe 
the share or interest which each party is entitled 
to hold.®® 

d. Ouster and Withholding 

The verdict or finding should contain tome de¬ 


termination of the issue of ouster by an adverse pos¬ 
session of defendant. 

Although It IS not necessary that the verdict or 
finding should expressly declare defendant to be 
“guilty,”®^ It should contain some determination of 
the issue of ouster by an adverse possession of de¬ 
fendant ,®^ but It has been held that this is not nec¬ 
essary where defendant admits his possession,®® 
and also that it need not be found that defendant 
wrongfully withholds possession where the verdict 
IS for plaintiff and declares that he is entitled to 
possession.®^ 

e. Bight of Possession 

The verdict or finding should contain a determination 
of the issue as to the right of possession. 

The verdict and finding should contain a determi¬ 
nation of the issue as to the right of possession in 
one of the parties,®® as a verdict or a finding that 
plaintiff IS entitled to the possession.®® A verdict 
or finding that plaintiff is entitled to a fee simple 
estate in the premises is not sufficient,^ unless it 
also finds that the right of possession is in plaintiff.® 

f. Informalities; Surplusage; Amendments 

Mere surplusage or informalities in the verdict or 
finding may be disregarded and defects therein which 
are not substantial and fundamental may be amended. 

Mere surplusage® in verdicts or findings will be 


87. Ky—Frye v McKinley, 123 S 
W. 321, 136 Ky. 31. 

19 C J p 1204 note 89 

88 . W.Va—^WiLson v. McCoy, 117 S. 
B 473, 93 WVa. 667. 

19 C J. p 1204 note 90 

Where defendant disclaims part of 
land sued for, verdict should be for 
plaintiff for land disclaimed desc ribed 
by metes and bounds, and for de¬ 
fendant as to part of land not dis¬ 
claimed, clearly describing land to 
which each Is entitled —Wilson v. 
Caldwell, 127 SB 497, 98 WVa 

661—^Wilson v McCoy, 117 SB 473, 
93 WVa 667. 

89. Mich.—Schweitzer v. Bird, 170 
NW 57. 204 Mich 333 

N Y —Newborn v Peart, 200 NTS 
890, 121 Misc 221, reversed on 

other grounds 219 N Y S. 146, 219 
App Div. 249 

Va—White v Lee, 132 SB 307, 144 
Va 523—Albert v. Holt, 119 SB 
120, 137 Va 5. 

W.Va—Yonker v. Grimm, 133 SB 
695, 101 WVa. 711. 

19 C.J. p 1204 note 93. 

90. W.Va.—Yonker v Grimm, su¬ 
pra—Low V. Settle, 22 W.Va. 387. 

91. Oass tried by referee 

The failure of the findings to state 
the quantity of estate to which the 
parties were entitled was cured by 
a Judgment stating the quantity of 


the estate where both parties claimed 
a fee simple title and the Judgment 
was entered by a referee who had 
also heard the evidence and made 
the findings —Smith v. Caravasios, 
118 So 10, 96 Fla. 219 

92. N.Y.—McKay v Nichols, 188 N. 
Y S. 799, 197 AppDiv. 246 

A verdict that plaintiff is the 
“owner of the premises in question" 
held a sufficient designatiqn of plain¬ 
tiff’s estate where both parties 
claimed an estate in fee, "ownei" 
signifying one who has dominion 
over the thing which he may use as 
he pleases, except as restricted bv 
law or agreement, and when applied 
to real estate, without any qualify¬ 
ing words, prima facie, it means an 
owner in fee—Newborn v Peart, 200 
N Y S 890, 121 Misc 221, reversed on 
other grounds 219 N.Y.S 146, 219 
App Div. 249 

93. WVa—Clark v. Beard, 63 S.B. 
697, 59 WVa 669. 

19 C J. p 1204 note 94 

94. Fla—Russell v. Marks, 14 So 
40, 32 Fla 456. 

96. Ariz—Curtis v. Boquillas Land 
& Cattle Co. 71 P. 924, 8 Ariz 
268. 

19 C.J p 1204 note 96. 

Finding as to oustor hold snUloiout 

(1) The court's finding that de¬ 
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fendant was not nor at any time had 
been in the possession of any real 
property belonging to plaintiff dis¬ 
posed of the issue of ouster—Miller 
V. Powell, 207 P 946, 67 Cal App 
683. 

(2) Other cases see 19 C J. p 1204 
note 96 [a] 

96. Cal—Johnson v. Vance, 24 P. 
863, 86 Cal. 128. 

97- Ky—Miller v. Shackleford, 
Dana 264. 

19 C J p 1204 note 98. 

96L Colo—Wood v. Chapman, 49 P 
136, 24 Colo 134 
19 C J p 1205 note 99 
99. Ariz—Curtis v. Boquillas Land 
& Cattle Co. 71 P. 924, 8 Ariz. 
258. 

19 C J p 1205 note 1. 

1. Fla—Ayers v Pullan, 66 So 869, 
68 Fla 8—Hopes v. Winshew, 41 
So 638, 51 Fla. 299 

a. Vo.—Messick v. Thomas, 6 S B. 

482, 84 Va 891. 

19 CJ p 1205 note 3. 

3. Ala.—Howze v Dew, 7 So. 239, 90 
Ala 178, 24 Am S R. 783. 

19 CJ. p 1206 note 7. 

Snrplnsags generally oonsists of 
only such interpolated matters as do 
not concern the Jury —^Kimberlm v. 
Roberts, 107 S.W.2d 24, 341 Mo. 267. 
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disregarded, and likewise mere informalities,^ espe¬ 
cially if aided by other findings,® by the pleadings 
and proof,® or something of a permanent or public 
nature.7 

Variance. A verdict or finding will not be viti¬ 
ated because of an immaterial or slight variance 
from the pleadings.® 

Amendment. Except as to substantial and funda¬ 
mental defects,® the verdict or finding may be 
amended or corrected,^® even, in some jurisdictions, 
at a subsequent term.^^ 

g. fileneral or Special Verdicts 

While in a proper case a general verdict or finding 
may be sufficient or warranted by the evidence, it has 
been held that the Jury may find specifically and that 
the court may direct them to find a special verdict. 

It has been held that in a proper case a general 
verdict or finding may be sufficient, ^2 warranted 
by the evidence.^® It has also been held that the 
jury may find specifically^^ as a matter of right in 
their discretion;!® that they should so find when 
the nature of the case so requires;!® and that the 
court may direct them to find a special verdict,!"^ 
except where under the local practice the court has 
no such authority,!® or where the circumstances of 
the case do not require such a verdict.!® The par¬ 
ties may agree on a case stipulating that it shall 
have the effect of a si>ecial verdic?.^® A special 


verdict or finding should be sufficient as such,2i 
and a special finding in response to a question sub¬ 
mitted is insufficient if equivocal.22 A general ver¬ 
dict may be set aside where it is in conflict with a 
special finding.23 

Remittitur. Where plaintiffs have recovered a 
general verdict, it is within the power of the court 
to allow them to remit such verdict as to lands not 
covered by their proof of title.24 

h. Joint or Several Verdicts 

The general rules as to Joint or several verdicts gov¬ 
ern in ejectment so far as they may be applicable. 

Under appropriate pleadings and proof a sev¬ 
eral verdict may be rendered for a part of the land 
based on the rights of some of plaintiffs, where on 
a joint demise an equitable plea is filed which af¬ 
fects them differently,25 and if several defendants 
occupy distinct parcels in severalty a verdict may 
be taken against one only.26 a joint verdict may 
be rendered against several defendants unless they 
answer separately or demand separate verdicts.27 
Where all defendants jointly,2® or even severally,2® 
plead the general issue or make general denial, a 
joint verdict, it has been held, may he rendered 
against all of the defendants, except such as claim 
and show their possession of only portions of the 
land®® and seasonably ask for separate findings or 
vcrdicts.2! Again it has been held that a husband 


4L Ala.—^Wilson v Federal Land 
Bank of New Orleans, 159 So. 493, 
230 Ala 75 
19 C J p 1205 note 8. 

5. Cal —Fjsher v. Slattery. 17 P 
235. 75 Cal 325 

6 . Ark—Newman v. Peay, 176 SW 
14.3, 117 Ark 579 

NC—Oro\e v Baker, 94 S E 528, 
174 NC 745 

7 . N C.—Grove v Baker, supra 

Pa—Hag:ey v Detwejler, 35 Pa 409 

8. Fla—Bartley v Bingham, 15 So 
592, 593. 34 Fla 19, 24. 

19 C J p 1205 note 12 

9. Ala—Alexander v. Wheeler, 69 
Ala 332 

19 C J p 1205 note 15 

Where verdict did not specify es. 
tate in plaintiff, court has no power 
to amend it by inserting estate — 
Yonker v. Grimm, 133 S E 695, 101 
W.Va 711 

10. Ala—Burleson v. Gillam, 89 So 
36, 205 Ala 673 

Pa—Baker v. Bloom, 92 Pa Super. 
547 

19 C J p 1205 note 16. 
azoessive recovery 

That the verdict covers more land 
than the evidence authorized is cured 
by plaintiff voluntarily amending the 


verdict so as to eliminate therefrom 

the excessive recovery —Harbin v 

Hunt. 105 SE 842, 151 Ga 60 

11. I’a —Baker v Bloom, 92 Pa.Su¬ 
per 547 

19 CJ p 1205 note 17 

12. Ala—Wilson v Federal Land 
Bank of New Orleans, 159 So 493, 
230 Ala 75—Hopkins v Duggar, 
87 So 103, 204 Ala 626 

Ga—Hatch v Miller. 176 SE 631, 
179 Ga 629. 

19 C J p 1205 note 21 

13. W Va—^Jones v Ches.apeake & 
O R Co. 14 WVa 514 

19 C T p 1206 note 22 

14. Miss —McCraven v. Doe, 23 
Miss 100. 

19 C J p 1206 note 23 

15. N.Y —Griswold v. Dexter, 62 
Barb 648 

16. Vt—^Warren v. Henshaw, 3 Aik 
141 

Va —Taylor v. Hill, 10 Leigh 457, 
37 Va 457 

19 C J p 1206 note 25 

17. N C —McKay v Glover, 62 N.C. 
41. 

18. NY —Griswold v. Dexter, 62 
Barb 648 

19. Tenn —McColgan v. Langford, 6 
Lea 108 

19 C.J. p 1206 note 28. 
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20. Va —Moolberry v. Marye, 2 
Munf 453, 16 Va 453 

21 . Cal — Woodson v. Me Cune, 17 
Cal 298 

19 C J p 120C note 30. 

22. Cal —Woodson v. Me Cune, su¬ 
pra 

23. Oeneral verdict and special find- 
inffs not in conlLict 

Kan—Tucker v Immanuel Baptist 
Church. 2.37 P. 654. 119 Kan 30 

24. US—(\>pley v Ball, WVa, 176 
F. 682, 100 CCA 234 

25. Ga—Rumph v Truelove. 66 Ga 
480 

26. N Y —Rogers v. Arthur, 21 
Wend 598 

27. Cal —Anderson v Parker, 6 Cal 
197—Winans v Chi isty, 4 Cal 70 

28. Cal—Palteison v Ely, 19 Cal. 
28 

19 C J. p 1206 note 39 

29. U S —Greer v Mezes, Cal., 24 
How. 268, 16 LEd 661. 

19 C J p 1206 note 40. 

30. U S.—Greer v Mezes, supra. 

19 C J p 1206 note 41 

31. Ky.—Smith v. Shackleford, 9 
Dana 452. 

WVa—Beckwith v. Thompson, 18 W. 
Va 103 

19 C.J p 1206 note 42. 
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and wife must recover jointly, as there cannot be 
a judgment in favor of one and against the other,32 
and that if a verdict in an action brought by sev¬ 
eral joint plaintiffs is in favor of some of them and 
silent as to the others it is defective.^^ 

i. Construction and Effect 

A verdict or finding must be interpreted in the light 
of the rules of law and should be given such reasonable 
construction as will carry out the obvious intent of the 
court or Jury 

A verdict or finding must be interpreted in the 
light of the rules of law,^^ and should he given 
such reasonable construction as will carry out the 
oh\ious intent of the court or jury.-^*'* In arriving 
at this intention reference may he had to the is¬ 
sues under the pleadings,the instructions sub¬ 
mitted by the court,37 and the evidence introduced 
at the tn<il.38 ultimate facts or the conclu¬ 

sions of law may be inferred from specific find¬ 
ings of fact.39 A finding for jdaintifT on the is¬ 
sues IS conclusive against defendant as to posses¬ 
sion A verdict in favor of two of several plain¬ 
tiffs suing for one half of a tract of land is not 
a finding that the title to the other half is in the 
deftiidants,"*! 


Findings of referee. It has been held that the 
report of a referee's finding for plaintiff is good 
although neither damages nor costs are awarded42 
and that an award of referees cannot give a right 
to land, but it will settle a dispute about land and is 
more operative than a verdict which is not con¬ 
clusive, as such an award may be conclusive under 
an agreement that it shall be final ^3 Where a 
referee in an action of ejectment finds as a conclu¬ 
sion of law that plaintiff is entitled to recover pos¬ 
session of the premises and finds facts from which 
It necessarily results that plaintiff was vested with 
an estate in fee a judgment for possession entered 
upon his report is conclusive as to plaintiff's title, 
although the referee did not make any specific con¬ 
clusion of law as to the nature of plaintiff's title.^^ 

§ 110. New Trial 

Generally speaking, in an action of ejectment a ver¬ 
dict may be set aside and a new trial granted for suffi¬ 
cient cause only. Under a statute so providing a second 
new trial may be granted. 

Generally speaking, in an action of ejectment a 
new trial will be granted for sufficient cause, 
and in the absence of such cause it will not be 
granted,^^ unless dcmandable as of right under 


32. NY—Bartow v. Draper. 12 N Y 
Super 130 

33. na—Wood V McGuire, 17 Ga 
361. 63 Am D 246 

W Va—Garrett v South Penn Oil 
Co, 66 SE 741, 66 W Va ^S7 

34. Cal —Kidder v Stevens, 60 Cal 
414 

19 C J p 1207 note 50 

35. Ind—Bryant v Bargrer, 18 NE 
2d 96.S, 106 IndApp 245 

Kan—Robertson v Wangler, 190 P 
788. 107 Kan 45. 

19 C.7 p 1207 note 46 

Verdict that “plaintiff is the own¬ 
er and entitled” to lands involved, 
indnaled intention by use of word 
“fntitled,” to find that plaintiff was 
entitled to possession.—Kimberlin v 
Roberts, 107 S W 2d 24. 341 Mo 

267 

Claim of whole estate 

Finding- that plaintiff cotenant held 
possession of the land “claiming title 
thereto" wa.s m effect a finding that 
he claimed the whole estate in the 
land to make his possession adverse 
—Theisen v. Qualley, 175 N W. 556, 
42 S D. 367 

30. Ga—Dinsmore v Holcomb, 144 
S E. 780, 167 Ga 20. 

19 C J. p 1207 note 47. 

“The verdict . . must be 

construed as a finding on the issue 
joined ”—Hopkins v. Duggar, 87 So 
103, 104. 204 Ala. 626 

37. Mont.—Consolidated Gold & 


Sapphire Mm Co v Struthers, 111 
P 152. 41 Mont 565 

38. Mont—Consolidated Gold & 
.Sapphiie Mm Co v Struthers, su- 
jira 

19 CJ p 1207 note 49. 

39. Ind—Hay v Cummins, 149 NE 
88. 83 IndApp 515 

VindincT held to warrant conclusion 

(1) \ specific finding that named 
indixidual was the owner of the real 
estate in controversy that he was 
unmarried and on date designated 
executed and delivered a wariant\ 
deed which w'as acknowledged and 
lecorded and supported by valuable 
consideration, and that he was in 
possession at lime dec*d was made, 
would authorize an inference of ulti¬ 
mate fact that grantees were owners 
of the real estate and v^ere entitled 
to possession therec»f, and special 
findings that grantor did not intend 
to part with dominion and control 
of deed by manual delivery therecif. 
and that grantees therein and gran¬ 
tees by deed subsequently executed 
by the same grantor knew that 
grantor had reser\ed the right to re¬ 
call the deed, were not in conflict 
with such inference—Klmglcr v Ot- 
tinger, Ind , 22 N E 2d 805. 

(2) In suit for specific performance 
of alleged agreement for lease in 
which defendant denied the agree¬ 
ment and filed cross-complaint in 
ejectment, finding on conflicting evi¬ 
dence that minds of parties never 
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met as to extent of the premises to 
be included warranted findings 
against plaintiff on the issue raised 
i>y the phadings in ejectment—Roffi- 
n»‘lla V Rofflnella. 218 P 397, 191 
Cal 753 

40. Mo—Clarkson v Stanchfield, 67 
Mo 573 

41. SC'—Williams v. Jones, 54 S. 
E 558, 71 SC 258 

42. U S —Austin v Snow, Pa, 2 

Dali. 157, 1 L.Ed 329, 11 Yeates 
156 

43. U S —Calhoun v Dunning, Pa., 
4 Dali 120, 1 L Ed 767 

44. N Y —Caggci v Bansing, 64 N. 
Y 417, affirming 4 Hun 812 

45. Cal —Cranmer v I'orter, 41 Cal. 
4G2 

19 CJ p 1219 note 83. 

Indefiniteness of description in 
verdict held to justify granting of 
new trial —F & R Corjioration v. 
Campbell, 166 So 596, 123 Fla 

130’ 

Notwithstanding a statute stating 
the grounds upon which a new trial 
ean be granted the court can grant 
a new tiiaJ on other grounds under 
a statute authorizing the granting of 
a new trial in the court's discretion. 
—^White V. Poorman, 24 Iowa 108. 
40L Cal —Gilbert v Sherrod, 243 P. 
30, 75 CalApp 437 

Pa—Kinsey v. Rudy, 52 York Leg. 
Rec. 153. 

19 C.J. p 1219 note 84. 
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the statute, as appears in the CJ.S. title New Trial 
§ 234, also 46 CJ. p 465 note 87 A new trial will 
be granted on the ground that the verdict is against 
evidence or on the ground of newly discovered 
evidence,^^ unless such evidence would not change 
the result,is merely cumulative,or was acces¬ 
sible to the moving party on the first trial but 
in the absence of statute a new trial will not be 
granted where it appears from the whole case that 
justice has been done, and that the party moving 
therefor had on the trial all the advantages of his 
title in fa\or of the possession of his tenant in 
whose name he w^as jicrmitted to defend A new 
trial will be more readily granted where the ver¬ 
dict is against defendant.*'’^ 

Ou terms The judgment on a verdict in eject¬ 
ment may be vacated and a new trial awarded on 
terms.^^ 

Second trial nr nC7o trial after second jiulcjment. 
Under statutes so pro\iding, the granting of a sec¬ 
ond new trial is within the sound discretion of the 
court,^® and it has been held that a second new 
trial wull be granted under such statutes as a mat¬ 
ter of favor where the verdict may have been based 
on questions of pleading and order of proof which 
may be obviated by the amendment of the answer.®® 
Where the court has authority to grant a new trial 
after the rendition of a second judgment in eject¬ 
ment, if satisfied that justice will be promoted 
thereby, it may refuse to grant such new trial, ap¬ 
plied for on the ground of absence of a material 
witness and of counsel, Avhere the nature of the de¬ 


fense to be interposed is not shown and a sec¬ 
ond new trial has been refused on objections of a 
formal and technical character which would have 
been meritorious if taken in time, where the omis¬ 
sion to make the same on a former trial is not ex¬ 
cused.®® 

Vacating order granted. It has been held that a 
court may vacate an order granting a new trial in 
ejectment ®^ 

Setting aside verdict. A verdict may be set 
aside in ejectment actions u])on sufficient showing 
made An unchallenged technical error which 
works no prejudice is generally insufficient to 
avoid a verdict after a full and fair trial.®i 

§ 111. Judgment 

After a verdict or finding in ejectment a judgment 
is ordinarily contemplated 

After a verdict or finding in an action of eject¬ 
ment a judgment is ordinarily contcmidated ®2 
Neither the verdict of the jury nor the findings of 
the court constitute a judgment,®® nor do they fur¬ 
nish evidence that a judgment was subsequently 
pronounced.®^ 

The amendment and correction of judgments is 
treated m the C J.S. title Judgments §§ 236-264, 
also 34 CJ p 227 note 79-p 252 note 70 and 19 C.J. 
p 1212 notes 60-62, 64, and their opening and vaca¬ 
tion in the C.J.S. title Judgments §§ 265-310, also 
34 CJ. p 253 note 71-p 390 note 53 and 19 C.J. p 
1212 notes 65-71, while the arrest of judgment is 
discussed m the C.J S. title Judgments §§ 87-99, 


Form of verdict held not so im- 
pioper as to entitle party to new 
trial—Palter«»on v. Hams, 186 S E. 
403, 182 Ga 586. 

SarmlesB error in admission of 
evidence held not ground for new 
trial —Myers v Abbott, 86 Pa Super. 
109 

Exclusion of certain evidence held 
not a ground for a new trial —Bar¬ 
nett V Strain, 107 S E 630, 151 Ga. 
553 

47. Ill —Stream v Lloyd. 21 N E 
633. 128 111 493 

Pa—Lotz V Heading Iron Co, 10 
Pa Co. 497. 

19 C.J p 1219 note 87 
Xf a verdict does not meet the 
court’s approval it should be set 
aside and a new trial granted —Cus¬ 
ter v Royse, 204 P 995 110 Kan 

397. 

The court will exercise its equi- 
table powers and set aside a verdict 
for plaintiff where it clearly appears 
that certain land was intended by 
the parties to be included in a 


deed to defendant but it was omitted 
by mistake —Lotz v Reading Iron 
Co. 17 PaDist 661. 10 Pa Co 497. 

Eew trial denied in view of evi¬ 
dence supporting verdict—Kinsey v 
Rudy. 52 York Leg Kec , Pa , 153 

48. Cal—Cranmer v Porter, 41 Cal 
462. 

19 C J p 1219 note 88. 

49. WVa—Lewis v. McMullin, 6 
WVa 582 

50. Ill—Laflin v. Herrington. 17 Ill 
399 

51. Tenn —Smith Wlnton, 1 

Overt 230, 3 Am D 755 

19 C J p 1219 note 91 

52. Ga.—Roe v. Doe, 36 Ga 611. 

19 C J p 1219 note 95 

63. Ohio —Muhlenberg v Florence, 
5 Ohio 245 

Pa —Lotz v Reading Iron Co, 10 
Pa.Co. 497. 

64. Va.—Fry v. Stowers, 36 S E. 
482, 98 Va. 417. overruling Shiflet 
V Dowell. 19 SE. 848, 90 Va 746. 

19 C.J. p 1219 note 97 
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55. Ill —Riggs V Savage, 9 Ill 129 
—Vance v. Schuyler, 6 Ill 160 

56. NY —Barson v Mulligan, 82 
NYS 677, 40 Mist 470, affirmed 82 
NYS 1093, 83 App.Div 643 

57. Mieh —Stahl v Dayton, 85 N W 
249, 126 Mich 70. 

68. NY—Phyfe v Masterson, 45 N. 
Y Super 338 

59. Ill —Gillespie v. Rout. 39 Ill. 
247. 

19 C J p 1219 note 6. 

00. Hawaii —Sylva v Wailuku Su- 
gai Co, 19 Hawaii 385 
Va —Cropper v. Carlton, 6 Munf 277, 
20 Va 277 

19 C J. p 1212 notes 72, 74. 

61. WVa—Boggs V Morrison, 135 
S E 230, 102 WVa 240 

02. A Statute prescribing the form 
of a Judgment in ejectment contem¬ 
plates a judgment —Hooper v. Shorr, 
C.CAIll.. 110 F.2d 446. 

03. U S.—Hooper v. Shorr, supra. 
04. U.S—Hooper v. Shorr, suprsi. 
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also 34 CJ. p 31 note 2-p 44 note 56 and 19 CJ. p 
1212 note 73, p 1213 notes 75, 76. 

§ 112. - Form, Requisites, and Sufficiency 

in General 

a. In general 

b. Time of entry 

c. Description of property 

d. Designation of estate or interest 

e. Joint and several judgments 

a. In General 

The form and content of a Judgment In ejectment 
may be controlled by statute It should designate the 
parties with certainty, and under some circumstances 
should be special rather than general and should award 
process. 

The form and content of a judgment in eject¬ 
ment may be controlled by statute.®® At common 
law the judgment should be entered in favor of the 
nominal plaintiff or fictitious lessee,®® not in favor 
of the lessor,®*^ and, as appears in § 114 infra, 
against the casual ejector, where the tenant does 
not come in and defend, and it has been said that 
the judgment may conclude with a capiatur.®* The 
fact that the judgment is called a ‘‘decree,”®^ or 
contains a recital of findings of fact following the 
form and substance of a decree in equity,*^® will 
not invalidate it. 

The judgment in ejectment, as appears in the 
C.J.S. title Judgments § 51, also 19 C.J. p 1209 note 
20-p 1210 note 25, must conform to the pleadings 
and proofs, and, as shown in the C.J.S. title Judg¬ 
ments § 55, also 34 C.J. p 1169 note 36-p 1177 note 
7, and 19 C.J. p 1210 note 26-p 1211 note 38, must 
conform to the verdict or finding. 

Designation of parties. In an action against two 
or more defendants a judgment against “the de¬ 
fendant’' is void for uncertainty as to partics.^^ 


In case of a partial recovery, the judgment 
should be framed to show on its face that the case 
went against plaintiff on the merits as to that part 
of the land he failed to recover 

Special judgment instead of a general one may 
be necessary under the circumstances,'^® as where 
plaintiff’s title is defeasible and has expired or 
been determined at the time of the trial.'^^ 

If an equitable defense ts interposed the judg¬ 
ment is not defective in not finding the facts as in 
a chancery proceeding.'^® 

Azoard of process. It has been held that a judg¬ 
ment IS insufficient where it fails to award a writ 
of possession,'^® although it has been held that a 
judgment will not be reversed merely because it 
directs a writ of ejectment instead of a writ of 
habere facias,'^'^ and a decree need not state that a 
writ of possession shall issue, where the proper 
mode of execution of a judgment is by such writ.^® 

b. Time of Entry 

A Judgment In ejectment must be seasonably en¬ 
tered. 

The time of entry of the judgment may be con¬ 
trolled by statute^® or rule of court.®® A judgpnent 
may be premature, as where it is rendered on sus¬ 
taining a demurrer to an answer which denied 
plaintiff’s titlc.®^ It has been held that a judgment 
against the casual ejector must be entered before 
the jury is sworn, unless defendant took defense 
for all the land claimed.®® Where a verdict is 
conditional on plaintiff tendering defendant a cer¬ 
tain sum of money, judgment may be entered be¬ 
fore tender.®® 

c. Description of Property 

As a general rule, the Judgment should specify the 
land with certainty sufficient to enable a writ of execu¬ 
tion or possession to be executed. 


65. Mo —Hecker v Bleish, 3 S W. 
2d 1008, 319 Mo. 149 

66L Ky.—Bonta v. Clay, 5 Litt 129 

67. Ky.—Chambers v. Handley, 3 J 

J Marsh 98—Bonta v. Clay, 5 

Litt 129 

68. Tenn —Kavanaugrh v. Dixon, 

Cooke 408. 

19 C J. P 1207 note 66 

69. U.S—Twist V Prairie OH & Gas 
Co., C.C.A.Okl.. 6 P 2d 347, cer¬ 
tiorari granted 46 S.Ct. 355, 270 U. 
S. 639, 70 L Pd 775, and reversed 
on other grounds 47 S Ct. 756, 274 
U.S. 684, 71 LKd. 1297. 

70w U.S.—Ewert v. Robinson, C.C.A. 
Okl., 289 F. 740. 


71- Mo.—Caldwell v. Stephens, 67 
Mo 589 

72. Wis.—Rupiper v Calloway, 80 
N.W 916, 105 Wis. 4 

Partial recovery see infra § 117. 

73. Wis —Zander v Valentine Blatz 
Brewing Co., 61 N W 763. 89 Wis. 
164 

74. N.J.—Hunt v. O’Neill, 44 N.J. 
Law 564 

75. Mo.—Carter v. Prior, 78 Mo. 222. 

76. Neb—Meglemere v. Bell, 15 .N. 
W. 703, 14 Neb 377. 

Puerto Rico —Fernandez v. People, 
16 Puerto Rico 645. 

Process see infra S 122. 

77. Pla.—Bartley v. Bingham, 15 So. 
693, 34 Pla. 24—Bartley v. Bing¬ 
ham, 15 So. 692. 34 Fla. 19. 
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78. La—State v. Bondy, 15 La.Ann. 
673, 77 Am.D. 198 

79. Judgment against oasnai ejector 

could not be rendered until after the 
tenant in possession had defaulted. 
—Jackson v. Goodtitle, 7 Blaokf, 
Ind., 129. 

80i Del.—Doe v. Roe, 39 A. 464, 17 
Del. 14. 

19 C.J. p 1208 note 77 [a]. 

81. Ky—^Jones v. Griffin, 74 S.W. 
713, 26 Ky.L. 117. 

88. Md.—Clement v. Ruckle, 9 Gill 
326. 

19 C.J. p 1208 note 80. 

83. Pa.—Mawhinney v. Bhallcross, 2 
Pa.Co. 164. 
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While the parties can shape the pleadings so 
that the judgment will not judicially determine the 
location of the land, but leave its location to the 
officer executing the wnt,*^ as a general rule, the 
judgment should specify the land with certainty*® 
sufficient to enable a writ of execution*® or posses¬ 
sion*"^ to be executed. Generally speaking, any 
description is sufficient if, with its aid, the land 
can be located ** A description which would be 
good in a deed is sufficient.*® Reference to the 
premises described in the pleadings may be suffi¬ 
cient,®® provided the description therein is suffi¬ 
cient.®^ However, a judgment for the land claimed 
in the petition is insufficient where it is left for the 
clerk or sheriff to determine judicially what land 
is claimed in the petition.®^ Uncertainly of descrip¬ 
tion in a judgment may be aided by other parts of 
the record, such as the pleadings,®* or diagrams, 
surveys, or plats,®^ as well as by reference to nat¬ 
ural®® or artificial®® monuments. 

d. Designation of Estate or Interest 

In some Jurisdictions under some circumstances, ft 
has been held that the particular estate or interest of 
plaintiff should be designated. 


In some jurisdictions under some circumstances, 
it has been held that the particular estate or inter¬ 
est of plaintiff should be designated,®"^ and the ex¬ 
tent of such interest, where there is a finding that 
It is held in common with others in the premises.®* 

e. Joint and Several Judgments 

The character in which the parties are sued, their 
pleadings and procedure as to trial, the nature of their 
possession, and the verdict or finding are important fac¬ 
tors in determining whether a Judgment should be Joint 
or several 

The character in w^hich the parties are sued, 
their pleadings and procedure as to trial, the na¬ 
ture of their possession, and the verdict or finding 
are important factors in determining whether a 
judgment should be joint or several.®® A joint 
judgment may be rendered against defendants who 
arc in joint possession or admit such possession at 
the commencement of the action,^ or where some 
of defendants are in possession and the others, 
although not in actual possession, claim an adverse 
interest in the premises;* but where defendants 
occupy in severalty, there can be no recovery 
against them jointly.* Several judgments may be 


84 . Ala—AUeison v Floyd, 121 So 
55. 219 Ala 68 

85 . Ala—Sloas-Shefficld Steel & 

Iron Co v Coosa Liand Co , 163 So 
898, 231 Ala 134 

Ark—Carden v Montgomery, 287 S 
\V 183, 171 Ark 1000 
Cal —Buckley v Gadsby, 196 P. 908, 
51 CalApp 289 

Mo—Jones V Eaton, 270 SW 105, 
307 Mo 172—Eversmeycr v 

Broylc.s. 216 S W 317, 280 Mo 99 
XT—MiK.-iv v Nichols, 188 NTS 
799, 197 AppHiv 246 
19 C T p 1208 note 85. 

Corpus Juris cited in suit to quiet 
title—Williams v I’eniistot County, 
133 SW2d 417. 419, 345 Mo 415 
Where g'ovemment survey of line 
or comer is in dispute, and the i.s- 
sue in the ense turns on its location, 
the judj?ment must determine and 
state in some manner ju.st where it 
is, so that it can be located —Evers- 
meyer v Bro>lcs. 216 SW 317, 280 
Mo. 99. 

When Judicial ascertainmeut of lo- 
cation is required by the issue joined, 
a judgment undertaking to locate a 
boundary line must do so with rea¬ 
sonable certainty —Alverson v 

Floyd, 121 So. 55, 219 Ala 68 

Reference to mineral estate as 
‘‘premises’* held correct —Gordon v. 
Park, 117 S W. 1163, 219 Mo 600 

86 . Ohio — Heim v Whitworth, 160 
NE 641, 27 Ohio App. 21 

87 . Mo—Jones v Eaton, 270 SW 
105, 307 Mo. 172. 

19 C.J. p 1208 note 86. 


"A Judgment involving the right 
to posst*«'Mon of rtal propi rly must 
sufficientlv describe it to enable an 
officer charged with the du1\ of ex¬ 
ecuting a writ of possession to go 
on the ground, and. without exercis¬ 
ing juduial tun< lions. as<trtain the 
locality of the lines as tlx« d by the 
judgment”—Ilcdiuk v. Lee, 227 P 
27. 29. 39 Idaho 42 

88. Ark—Carden v. Montgomtry, 
287 SW 183, 171 Ark 1000 

89. Ark—Cardt n v. Montgomery, 
287 SW 183, 171 Ark 1000 

90. Ohio—Ileim v Whitworth, 100 
NE 641, 27 Ohio App 21. 

19 C J p 1208 note 87 


This will include ameuded pleadings 


Ark—Smith v. 
1093. 

Halil day. 

13 

S W. 

91. Mo—Balliett 

V. Veal, 

41 

S W 


736, 140 Mo 187 
19 C J p 1208 note 89 


92. Ky—Chamberlin V Young, 8 Ky. 
Op 214. 

93. Ky—Latham v. Lindsay, 113 S 
W. 878, 130 Ky 669 

19 C J p 1208 note 93. 

94. Ala —Carlisle v. Killebrew, 8 So. 
355, 91 Ala 351, 24 Am S R. 915 

Ky—Foreman v Redman, 5 S.W. 666, 
9 Ky L 531 

Md —Gitting V. Hall, 1 Harr. & J 
14, 2 Am D. 502 
19 C.J. p 1208 note 94. 

95. Ill.—Kleiner v. Bowen, 46 N E. 
1087, 166 Ill 537 
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Mo—Stellwagen v. Grissom, 177 S 
W 636. 

96. Ill—Kleiner v. Bowen, 46 NE 
1087, 166 Til 537 

If monument has been moved or 

changed since the judgment was ren¬ 
dered. proof of Its location when the 
judgmimt was rendered is admissible 
—Carden v Montgomery, 287 S W 
183, 171 Ark. 1000. 

97. Cal—Mahoney v. Middleton, 4 3 
Cal. 41 

19 CJ p 1209 note 99. 

Judgment held sufficient, where it 
stated quantity of estati* to whifli 
parlies were entitled—Smith v Car- 
avasios, 118 So 10, 96 Fla 219 

93. Ill —Palter.son v. Hubbard, 30 
Ill 201. 

19 CJ. p 1209 note 1. 

89. U S —Bayard v. Colefax, N J. 

2 F f:as No 1,130, 4 Wash G C 3<S 
Ala —Farr v. Perkins, 55 So 923, 
173 Ala 500 

Cal —Leese v Clark, 28 Cal. 26 

1. W.Va—McClung v. Echols, 6 W. 
Va. 204. 

19 C J. p 1209 note 6. 

2. NY —Fosgate v. Herkimer Mfg , 
etc, Co, 12 Barb. 352, aflirmed 12 
N.Y. 580. 

Judgment against both landlord 
I and his tenant in possession can be 
rendered —Brown v. Walker, 85 Mo. 
262. 

3. N.T.—Dillaye v. Wilson, 43 Barb. 
261. 

19 C.J. p 1209 note 7. 
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rendered where the action is brought against sev¬ 
eral occupying different parts of the property, 
whether separate findings and verdicts are ren¬ 
dered on a trial or the suit goes by default.^ A 
judgment may be joint as to possession and sepa¬ 
rate as to damages;^ and it has been held that the 
judgment may be separate as to the land and joint 
as to costs.® 

Consolidation of actions. Where persons in pos¬ 
session of separate parts of tracts without common 
interest are joined in ejectment for the whole tract, 
and flic separate answers and consent to consolida¬ 
tion of the actions, judgment may be rendered 
against all for possession of the entire premises.^ 

§ 113. - For Defendant 

In a proper case a Judgment in general terms may be 
rendered for defendant. 

In a proper case, a judgment in general terms 
may be rendered for defendant ® In the face of 
a pnnia facie showing of legal title in certain plain¬ 
tiffs, it would be improper to enter a final judg¬ 
ment in favor of defendant because of the mis¬ 
joinder of a party plaintiff.^ An adjudication of 
title in defendant is only permissible on affirmative 
findings sufficient to justify it.^® In some cases a 
final judgment in ejectment should not be rendered 
on the verdict for defendant until after a disclaim- 
er.ii 

§ 114. - By Default 

A Judgment by default In an action of ejectment 
cannot be entered unless the requirements and condi¬ 


tions prevaiifno in the particular jurisdiction have been 
complied with. 

In accordance with the divers requirements and 
conditions prevailing in different jurisdictions, it 
has been held that a judgment by default cannot 
be entered without showing a demand therefor 
a rule to plead filmg of a declaration service 
of a declaration and notice,^® writ,^® or common 
orderfailure to enter appearance^® and to file 
a plea or answer and failure of the tenant to 
come m and de'fend after the death of the landlord 
who entered into the common rule.2® In order to 
sustain a judgment by default, plaintiff’s declara¬ 
tion, complaint, or petition must state a cause of 
action.2i While it has been held that, where dam¬ 
ages arc laid in the declaration, plaintiff must re¬ 
lease his damages before he can have a judgment 
on ml dicit or default, establishing his title,^2 it has 
also been held that plaintiff’s failure to file a state¬ 
ment of damages claimed as provided by statute 
docs not preclude judgment by default for posses- 
SK)n.2*5 While it may not be necessary to make 
proof of any facts alleged in the complaint where 
the summons has been personally served on defend¬ 
ant within the slate and he has defaulted in ap¬ 
pearing and pleading,24 a default judgment does not 
become final without the intervention of a court or 
jury 25 A tenant in possession, or his landlord, 
when served with notice in ejectment may enter 
into the consent rule or not at his pleasure; if he 
does not, as to him, judgment will be entered 
against the casual ejcctor.26 In the absence of a 


4. Cal —Lick V. Stockdale, 18 Cal 
219 

5. I'oh)—Andrews v. Carlile, 38 P. 
405, 20 Colo. .370 

6. Vci—Klys V. Wynn, 22 Gratt, 224, 
63 Va. 224. 

7. Okl —Mullen v. Carter, 173 P. 512, 
68 Okl. 207 

8. Tex —I*rovident Nat. Bank v. 
Webb, 128 S.W. 426, 60 Tex Civ. 
App 321 

19 C .T p 1209 note 13. 

Judgment for part of premises see § 
117 infra. 

Wliere defendant did not claim 
title to the land, it was error to di¬ 
rect a general verdict for defend¬ 
ant and to enter a judgment in his 
favor on the merits —^Zander v. Val¬ 
entine Blatz Brewing Co., 61 N.W. 
763, 89 Wis. 164. 

9. W.Va—Hunt v. Mounts, 133 S.E. 
323, 101 W'Va. 206. 

10. N.C—Moore v. Miller. 102 S.E 
627, 179 NC 396. 

11. Pa—Lehigh Valley Coal Co. v. 
28 C. J S.— 64 


Beaver Lumber Co , 53 A. 379, 203 
Pa 644 

19 CJ. p 1209 note 18 

12. Ky —Ccirroll v. Mays, 8 Dana 
178. 

19 C J. p 1211 note 45. 

13. U S —^Paterson v. Evans, C C Pa , 
18 FCas No 10,796, 3 WallJr 215. 
Xn Virginia the necessity of a rule 

to plead before entry of a default 
Judgment in ejectment has been dis¬ 
pensed with —^King v. Davis, C C Va , 
137 P 198. affirmed 157 F 676, 85 C 
CA. 348. 

14. Pa—Lorenz v. Berry, 66 A. 926, 
207 Pa, 296. 

15. Tenn —Patterson v. Robertson, 
106 SW2d 215. 171 Tenn. 620. 

19 C J. p 1211 note 43. 

16. Pa—Michew v. McCoy, 3 Watts 
& S. 501. 

17. Ky —Weatherhead v. Cunning¬ 
ham, 4 Dana 78. 

19 C.J. p 1211 note 41 [a] (1), (3), 
(4). 

Defendant not In privity with the 
tenants in possession cannot take 
advantage of the fact that a Judg¬ 
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ment entered against the tenants was 
irrcgiihir for w-ant of service of the 
common order—Gray v. Patton, 2 
B Mon , Ky , 12 

18. Md —MacKenzie v. Renshaw, 65 
Md 291. 

10 C J P 1211 note 47. 

19. Ark—Stennett v. Scott, 7 Ark. 
280. 

19 C J. p 1211 note 48. 

20. Tenn—Huff v. Lake. 9 Humphr 
137. 

21. Okl—Perry v. Snyder, 181 P. 
147. 75 Okl. 24. 

22. Md —Cushwa v. Cushwa, 9 Gill 
242. 

23. US —-King V. Davis, C C Va.. 137 
P 198, affirmed Blankenship v. 
King, 167 P. 676, 85 C C.A. 348. 

24. N.Y.—Sayres v. Miller, 10 NY. 
Civ Proc. 69—Jackson v. Wilson, 3 
Johns.Cas. 295 

25 . U.S —King v. Davis, C C Va . 137 
P. 198, affirmed 157 F. 676. 85 C C. 
A. 348. 

19 C J. p 1211 note 52 

26. N.J.—Hancock v. Pen, 24 N J 
Law 544. 
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rule of court or statute to the contrary, service of 
notice of motion for a default judgment is unnec¬ 
essary when the motion is made and the judgment 
entered during term time.^^ In a proper case the 
court may refuse to enter judgment for plaintiff 
and order defendant to make good his default.28 

The opening, amending, and vacating of judg¬ 
ments by default is treated in the CJ.S. title Judg¬ 
ments §§ 333, 334, 337, also 19 C.J. p 1213 notes 81- 
88%, and 34 C.J. p 421 note 6-p 431 note 7. 

Against casual ejector. At common law a judg¬ 
ment of default for want of appearance can be en¬ 
tered only against the casual ejector.29 

Form and requisites. As to form and requisites 
a judgment by default must conform to the re¬ 
quirements of the local practice.^o Mere infor¬ 
malities are not, however, fatal.^l 

Time of entry. The time when or within which 
a judgment by default may be entered is governed 
by the local practicc.32 Judgment by default can¬ 
not be taken after issue joined.23 


§ 115. - Extent of Relief or Recovery in 

General 

a. In general 

b. Growing crops and appurtenances 
a. In General 

In ejectment, as a general rule, the proper judgment 
in plaintiff's favor is for possession of the land to the 
extent of the possession wrongfully withheld, although it 
has been held that in certain cases other relief may be 
granted and title adjudicated. 

Since, as appears in § 4 supra, ejectment is an 
action for the possession of land rather than to 
quiet title, as a general rule, the proper judgment 
in plaintiff’s favor is for possession of the land,^^ 
to the extent of the possession wrongfully with- 
held.25 However, notwithstanding the general 
rule, it has been held that title may be adjudicat¬ 
ed or in certain cases other relief may be grant¬ 
ed ;27 and in some jurisdictions equitable relief 
may be decreed, 28 but in others such relief is re- 
fused.22 So, it has been held that a judgment in 
ejectment may provide for redemption,but there 
IS authority to the contrary.^i It has been held 
that in ejectment a party cannot obtain the can- 


Wher* defendant appears and of¬ 
fers to plead not guilty but refuses 
to enter into the consent rule as pre¬ 
scribed by a rule of practice, the 
court may disregard his plea and 
render judgment against the casual 
ejector, but cannot strike the plea 
from the files and render judirment 
by default against defendant.— 
Sledge V. Doe, 51 Ala. 386. 

27. N C —Patrick v. Dunn, 77 S.E. 

995, 162 N.C. 19. 

Effect of statutory notice 

The notice required by statute to 
be given by plaintiff In ejectment, 
after default by defendant, before 
entering* judgment, is notice that 
judgment can be prevented only on 
cause shown.—Hader v. Keiper, 132 
A. 824, 285 Pa 679. 

28 Del—Doe v. Roe, 39 A. 464, 1 
Pennewill 14. 

29. U S —Connor v Peugh, D.C., 18 
How 394, 15 DKd 432. 

19 C.J. P 1211 note 56 

30. N Y.—Mace v. Mace, 48 N Y S 
831, 24 App Div. 201 

19 C.J. P 1211 note 63 [bj. 

31. N.Y.—Jackson v. Stiles, 6 Cow. 
418. 

19 C.J. p 1211 note 55 [a]. 

32. NC.—Clegg v. Canady, 196 SB 
770, 213 N C 268. 

19 C J. p 1212 note 67. 

33. Mich—Leahy v. Rohnert, 107 N. 
W. 1060, 144 Mich. 304, 13 Detroit 
LegN. 158, 116 Am.S.R. 443. 


34. U.S —Ewert v. Robinson, C.C.A 
Okl, 289 P. 740. 

Mo—^Hocker v. Bleish, 3 S W 2d 1008, 
319 Mo 149. 

19 C.J. p 1213 note 90. 

Provision quieting’ title held super, 
ftuous 

Wyo —Pregal v. Stickney, 243 P. 392, 
34 Wyo. 324. 

Cessation of further actual disturb, 
ance of possession on the part of de¬ 
fendant will be ordered in a judg¬ 
ment in a possessory action in favor 
of the possessor—Riley v. Kaempfer, 
La.App., 175 So. 884. 

35. Wis.—^Horner v. Chicago, etc., R 
Co., 38 Wis 165. 

19 C.J. p 1213 note 91. 

Where defendant disclaimed inter¬ 
est in part of premises, his conten¬ 
tion that it was error to enter judg¬ 
ment for possession generally in¬ 
stead of judgment for possession of 
part not disclaimed was without 
merit —Reynolds v. Herman, 174 A. 
245, 12 N J.Misc. 693. 

Zf defendant defends as to whole 

of the land in dispute, including both 
the part of which he has had pos¬ 
session and a part of which plain¬ 
tiff has had possession, the whole 
will be deemed one tract, of which, 
as both have had possession, the 
legal possession will be in him who 
has title.—Symonds v. Trueblood, 3 
N.C. 235. 

38. Mo—Oibbany v. Walker, 113 S 
W.2d 792. 793. 342 Mo. 166, citing 
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Corpus Juris, and transferred, see 
121 SW2d 317. 233 Mo App. 489. 

19 C J. p 1214 note 10. 

*‘In ejectment the legal title, only, is 
involved'* 

Ill—Schafer v. Robillard, 17 N E 2d 
963, 967, 370 Ill. 92, transferred, 
see 13 N E 2d 824, 294 Ill App 

617. 

Especially where both title and 
right to possession are brought in 
question by reason of the unlawful 
entry, is the adjudication of title 
permissible.—Chapman v. Shannon, 6 
KyOp 30. 

37. Colo—Rhoades v. Higbee, 39 P 
1099, 21 Colo 88 

19 C.J p 1214 note 12. 

38. Colo —Empire Ranch, etc., Co. 
V. Stratton, 126 P. 1094, 22 Colo. 
App. 577. 

19 C.J. p 1214 note 13. 

39- US —Ewert v. Robinson. CC.A. 
Okl., 289 F. 740. 

Ill—Schafer v. Robillard, 17 NE2d 
963, 370 Ill 92, transferred, see 13 
NE2d 824, 294 Ill App. 617. 

19 C J p 1214 note 14. 

40l Cal—^Healy v. O’Brien, 6 P. 386, 
66 Cal. 617. 

19 C J. p 1214 note 16. 

Interest 

A judgment permitting redemption 
should also provide for the payment 
of interest from the rendition of the 
judgment to the time of payment.— 
Fisk v. Brunette, 30 Wis. 102. 

41. Mass.—Partridge v. Gordon, 16 
Mass 486. 

19 C.J. p 1214 note 16. 
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cellation of a decree which is merely voidable or 
valid on its face,^2 and that a provision in a judg¬ 
ment ordering the removal of an encroachment is 

improper and unnecessary.^3 

Recovery can be had only for the unexpired por¬ 
tion laid in the demise.^* Plaintiff cannot recover 
more than he demands,^3 or be awarded land not 
specified in the complaint,^® although it has been 
held that if there is any extension of possession 
within plaintiff’s claim pending litigation there 
may be an award therefor.Judgment for plain¬ 
tiff IS also limited by his own title deed, where he 
relics thereon.^3 Recovery is also limited to the 
possession of the tenant on whom the declaration 
and notice are served, in whose stead the landlord 
IS admitted to defend nor can plaintiff be award¬ 
ed the easement of another on the land,***^ and this 
includes a public eascment.^l While it has been 
held that there can be no judgment for a wholly 
different estate than that claimed,®2 plaintiff may 
recover a term of nine hundred and ninety-nine 
years, where he declares for a fcc,®3 or a life es¬ 
tate under an averment of seizin in fee,®^ and, as 
appears in § 116 infra, plaintiff claiming title to the 
whole may recover an undivided interest therein. 
The successful plaintiff may be entitled to damages 
for the unlawful detention of the land, as appears 
in §§ 128-153 infra, and to costs, as appears in § 
127 infra. 


A'ffirniative relief for defendant. Although there 
is contrary authority,®® it has been held that the 
defendant can in a proper case be given affirmative 
relief in an action of ejectment;®® but he is not 
entitled to affirmative relief where no such relief is 
asked for by way of cross petition or cross com¬ 
plaint.®*^ In an ejectment action by a vendor’s 
grantee against a purchaser after forfeiture of the 
land contract, the purchaser is not entitled to a 
personal judgment against plaintiff for payments 
made to plaintiff’s grantor.®® 

b. Orowing Crops and Appurtenances 

A successful plaintiff Is entitled to recover along with 
the land the appurtenances and fixtures, including the 
growing crops where they are considered a part of 
the realty. 

At common law plaintiff is as much entitled to 
recover the appurtenances and fixtures as the land 
itself.®® Hence, plaintiff who recovers the land is 
entitled to the growing crops,®® where as between 
the successful plaintiff and the evicted defendant 
such crops are considered as part of the realty ;®i 
but not where such crops are not so considered.®2 
lie may also be entitled to the crops growing or 
cut,®^ or partly cut and partly uncut,®^ where they 
were planted after the action was commenced, and 
crops planted after judgment, and growing when 
plaintiff takes possession after affirmance of the 
judgment belong to him.®® The recovery of crops 


42. Ark —^Allison v. Bush, 144 S W 
2d 1087 

43. N Y.—Johnson v. Purpura, 203 
NTS 681, 208 App.DIv. 605. 

44. Ala.—Doe v. Reynolds, 27 Ala. 
364. 

45. Ky—^Majestic Collieries Co v. 
Allen, 197 S W 670, 177 Ky. 296 

19 C.J. p 1214 note 96. 

46. Cal —Scott V. Rhodes, 41 P. 878, 
6 Cal Unrep. 131. 

Mich—Twoffood v. Hoyt, 4 NW. 446. 
42 Mich. 409. 

Conformity to pleadlngrs see the C. 
J.S. title Judgments S 61, also 19 
C.J. P 1209 note 20. 

47. Ky.—Taylor v. Cox, 2 B Mon 
429. 

48. N Y —De Lancey v. Piepgras, 33 
N.E 882, 138 N Y. 26. 

19 C.J. p 1214 note 5. 

49. N C —Thomas v. Orrell, 27 N 
C. 569, 44 AmD 68. 

19 C J p 1213 note 94. 

50. Ky —Fisher v. Higgins. 6TB 
Mon 140 

N J —Camden, etc., R. Co. v. Stewart, 
18 NJEq 489. 

51. N Y.—Syracuse Gas Light Co. v. 
Rome, etc, R. Co, 11 N.Y.Civ.Proc. 
239, modified on other grounds 5 N. 
Y.S. 469, 61 Hun 119. 


52. Ill.—Almond v. Bonnell. 76 Ill. 
536. 

19 C.J. p 1214 note 2. 

53. Vt.—Rood V. Willard, Brayt. 67 

54. Vt.—Casey v. Casey. 55 Vt. 618 

55. U.S —People of Porto Rico v 
Livingston. CCA Puerto Rico, 47 
F 2d 712, certiorari denied 52 S Ct 
23. 284 US. 642. 76 L Ed. 546— 
Commodores Point Terminal Co. v. 
Hudnall, DC Fla., 283 F. 160. 

66. Ga—^Wimpee v. Burt, 96 SE 
993, 148 Ga 418. 

57. Okl —Powers v. Van Dyke, 117 
P. 797. 29 Okl. 398. 

Cl OSS petition or complaint see S 69 
supra. 

58. Iowa —Detmers v. Russell, 237 
N.W. 494, 212 Iowa 767. 

59. Cal.—McMinn v. Mayes, 4 Cal. 
209 

mning machinery 

He is entitled to all machinery, 
fast or loose, necessary to work the 
premises, as a mine—Ege v. Kllle, 
84 Pa. 333, 34 Leg Int 392, 8 Wkly 
N.C. 443. 

60. Cal —Pacific Coast Joint Stock 
Land Bank of San Francisco v. 
Jones. 92 P 2d 390, 14 Cal 2d 8. 
123 A.LR. 695—Imperial Farming 
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Co. V Van Horn, 290 P. 1077, 107 
Cal App 717 

Mo—Stephens v Steckdaub, 217 S. 

W 871, 202 Mo App 392. 

19 C.J. p 1216 note 20. 

Xn Alabama 

(1) Where defendant falls to file 
the bond required by statute, the 
rights of the partie.s are governed by 
the common-law rule that one who 
recovers land In ejectment is en¬ 
titled to the crops growing thereon 
—^Weston V King. 90 So 802, 206 
Ala. 574—Carlisle v. Killcbrew, 6 So. 
756, 89 Ala 329, 6 L.R A 617. 

(2) Defendant must make proof of 
the fact that he has crops planted 
and growing on the land m order 
to obtain the benefit of retaining the 
lands —Burrows v. Pickens, 29 So 
694, 129 Ala 648. 

19 CJ p 1215 note 20 [a] (2). 

61. Kan —Harrod v Burke, 92 P. 

1128, 76 Kan 909. 914. 

82. Pa.—Gordon v. Gordon, 46 Pa. 
Super. 95 

63L Ind —McCaslIn v. State, 99 Ind 
428. 

I 64l Wis —McLean v Bovee, 24 Wis. 
295, 1 AmR 185 

86. N C.—Cox V. Hamilton, 69 N.C 

80. 
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has, however, been held to rest on the fact wheth¬ 
er or not rent for that year has been recovered as 
mesne profits—if so, the crops belong to the ten¬ 
ant,®® if not, plaintiff is entitled to recover them.®^ 

§ 116. -By or against Cotenant or Own¬ 

er of Undivided Interest 

By the weight of authority a plaintiff can recover a 
smaller, but not a larger, interest than he declares for, 
and one of several tenants In common or coowners of un¬ 
divided interests may, as against a stranger, recover the 
whole of the common estate. 

Although there is authority to the contrary,®® by 
the weight of authority, sometimes under statutory 
authorization, the rule is that plaintiff claiming title 
to the whole may recover an undivided interest 
therein,®® provided of course the evidence discloses 
the exact extent of plaintiff’s undivided share or 
interest.^® On the other hand, plaintiff cannot re¬ 
cover an entirety where he declares for an undivid¬ 
ed interest'll without amending his complaint,^^ as 
the extent of such interest limits the extent of the 
recovery but he may recover a smaller undivid¬ 
ed interest.'^^ As against his cotenants or coown¬ 
ers of an undivided interest, plaintiff may recover 
possession of an undivided part of the land to the 
extent of his interest,*^® and may have judgment to 
be let into possession with defendants to the ex¬ 
tent of the interest shown.^® As against a stran¬ 
ger, it has been held that a tenant in common or 
the owner of an undivided interest can only re¬ 
cover to the extent of his title,'^^ and that where 

66. Ga —Gardner v. Kersy, 39 Ga I 
664, 99 Am D 484. 

19 CJ p 1215 note 26. 

67. Ga—Craig v. Watson, 68 Ga 114 I 
—Gardner v Kersey, 39 Ga 604, 

99 AmD 484. 

68. DC—Todd v. Kaufman, 19 DC 
304 

69. Aid—Hood V. Johnston, 99 So 
75. 210 Ala 617. 

Ga.—Donalson v Yeate.s, 159 S E 
856. 173 Ga 30 followed in Shing- 
ler V Yeatos, 159 S K 859, 173 Ga 
.34, first case, and 159 SE 859. 173 
Ga 35. second case 
Ill—Dickman v Madison County 
Light & I'owtr Co. 136 NE 790, 

.304 Ill. 470—Siegle v. Criss, 136 
NE 706. .304 HI 338 
Pa—Schuldt V Reading Trust Co., 

141 A 152. 292 Pa 327. 

19 C J. p 1215 note 35. 

TO. Pa — ^Wentworth v. Mullen, 2 
Chest Co 544. 

19 CJ. P 1216 note 36 [a]. 

71. Ind —Martin V. Neal, 26 N E 
813. 125 Ind 547. 

19 CJ p 1216 note 37. 

72. N Y.—Smith v. Long, 12 Abb N. 

Cas. 113, 3 NY.Civ.Proc. 396, 16 


some of a number of.tenants in common or co¬ 
owners of undivided interests bring action against 
one in possession without right, they can have judg¬ 
ment only for their respective shares,^® but by the 
weight of authority one of several tenants in com¬ 
mon or coowners of undivided interests may, as 
against a stranger to the common title, recover the 
whole of the common estate*^® in subordination only 
to the rights of his cotenants.®® If plaintiff claims 
an undivided interest, he must not only show his in¬ 
terest, but he must also definitely and spccificall> 
show the quantum thereof,®^ and this rule applies 
where plaintiffs are tenants in common.®^ 

Recovery by one or more of several plaintiffs in 
ejectment is treated in the C.J S. title Judgments 
§ 31, also 33 CJ. p 1110 note 92-p 1111 note 95, and 
19 CJ. p 1217 notes 50-52Mo, and recovery by or 
against one or more of several defendants, in the 
C.J.S. title Judgments § 33, also 33 CJ. p 1115 note 
21-p 1124 note 94, also 19 C.J. p 1217 note 55. 

§ 117. - Partial Recovery 

As a general rule, a party may be awarded a less 
quantity than he claims. 

There are many cases in which it is broadly stat¬ 
ed that plaintiff may be awarded a less quantity 
than he claims;®® and plaintiff on proving title to 
a distinct or separable part of the land is entitled 
to recover such part, although he alleges title to 
the whole.®4 So, although defendant claims title 
and possession as to the whole tract and is unable 

V. Mounts, 133 S E 
101 WVa. 205. 

Ala—Hood v. Johnston. 99 So 
75, 210 Ala 617—^Alabama Fuel & 
Iron Co V. Broadhead, 98 So 789, 
791, 210 Ala. 645. citing Corpus Jtu 
ris. 

19 C J p 1217 note 46. 

80. U S —Hardy v. Johnson, Cal., 1 
Wall 371, 17 LEd 502. 

19 C J. p 1217 note 47. 

81. Ga —Parrott V. Dyer, 31 S.E. 
417, 105 Ga 93. 

Cal —Burgel v. Prisser, 26 P- 
787, 89 Cal 70. 

19 C J. p 1187 note 86. 

83. la—Tompkins V. Headley, 96 
Pa Super. 133, 136, citing Corpus 
Juris. 

19 C.J p 1215 note 30. 

84. Ill —Dickman v. Madison Coun¬ 
ty Light & Power Co, 136 N E 
790, 304 Ill. 470—Siegl© v. Criss. 
136 NE. 706, 710, 304 Ill 338 

WVa—Hunt v Mounts, 133 S.E. 323, 
101 W.Va 205. 

19 C J p 1215 note 31. 

One of several lots may be recov¬ 
ered where the evidence is sufficient 


N Y Wkly Dig 321, reversing 9 i 
Daly 429. I 

73. Or—Mitchell v. Campbell, 24 P. 
455. 19 Or 198 

19 C J. p 1216 note 39. 

74. Md —Carroll v. Norwood, 6 
Hair & J 155 

19 C J. p 1216 note 40. 

75. Ala.—^.Vlahama Fuel & Iron Co 

V Broadhead. 98 So 789, 791, 210 
Ala 545, citing Corpus Jnris. 

19 CJ p 1216 note 42. 

76. Ala—Alabama Fuel & Iron Co 

V Broadhead, 98 So. 789, 210 Ala 
545. 

19 C J. p 1216 note 43. 

77. Neb —Johnson v. Hardy, 61 N. 
W 624. 43 Neb. 368, 47 Am.S R. 
765. 

19 C J. p 1216 note 44. 

78. Ga—^Wilson v. Chandler, 60 Ga 
129. 

Neb —Mattis v. Boggs, 28 N.W. 325, 
19 Neb 698 
19 C.J. p 1217 note 45. 

Recovery to extent of plaintiff’s 
Interest permitted 

Ky—Shelby v. Shelby, 238 S.W. 
371, 194 Ky. 141. 
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W Va.—Hunt 
323, 
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to establish his claim as to all of the land sued for, 
he may, nevertheless, be given judgment for such 
part as he does show title and right to possession 
of,85 but there is some authority apparently to the 
contrary.86 If there is no defense as to a part of 
the land claimed, plaintiff is entitled to judgment 
therefor,87 and judgment may be for possession of 
part of premises where defendant disclaims as to 
the balance.88 Where defendant disclaims as to 
part of the land sued for, plaintiff if he desires a 
judgment therefor must demand it.89 

§ 118. - Conditional Recovery 

A Judgment in ejectment may be rendered subject to a 
condition subsequent or precedent. 

It has been held that a judgment may be rendered 
in ejectment subject to its being released and va¬ 
cated on the performance of certain conditions,^® 
or it may be adjudged that the title shall vest on 
the doing or not doing of specified acts,®i but, of 
course, this rule will not apply to conditions that 
cannot be performed,®^ or which are unreason- 
able.88 

§ 119. - Operation and Effect 

A Judgment in ejectment should be given a construe- 
tion which is reasonable and which will support its 
validity, and where the action Is for possession only It 
Is without prejudice to the title. 


A judgment in ejectment should, of course, be 
given a reasonable construction,®^ and general 
terms and provisions therein should yield to specific 
ones.®5 It should be construed with reference to 
the pleadings,®® and where it is susceptible of 
more than one interpretation, a construction will 
be adopted which will support the judgment, rath¬ 
er than one which will destroy it.®7 The validity 
of the judgment will not be affected by a mere 
irregularity in the procedure adopted in the ac¬ 
tion,®® or by a clerk’s failure to perform a min¬ 
isterial act directed by the judgment.®® Where the 
action is for possession only, the judgment is 
without prejudice to the title,^ and it has been 
held that a mere judgment for plaintiff does not 
afford a basis for a claim of title where no execu¬ 
tion issued thereon,2 and it does not, without more, 
entitle plaintiff to a decree for the extinguishment 
of the ground rents and the satisfaction of the 
mortgages and judgments on the property.® How¬ 
ever, where under the rules discussed in § 4 supra 
the question of title is triable in ejectment, a judg¬ 
ment for plaintiff may vest in him the title to the 
premises recovered absolutely,^ or impliedly.*'^ 
Again under the rule set forth in § 115 supra per¬ 
mitting equitable relief, a judgment may be in the 
nature of a decree for specific performance and 
pass the title as effectually as if done by the mu- 


to show the ownership of that one, 
but Is Insufficient to show owner¬ 
ship of the othtrs. 

Ky —Morgan v. Patton, 4 T.B Mon 
453 

Minn—Baxter v. Newell, 92 N.W 
525, 88 Minn 110. 

85. N P —Cowles v. Ferguson, 90 N. 
C 308. 

19 C J p 1215 note 32% 

86b Pa.—Philadelphia v. Clifford, 4 
Yeates 272. 

19 C J p 1215 note 32%. 

87. Ark —Richardson v. Williams, 
37 Ark 542 
19 C J p 1215 note 28 

8a Cal —Guy v Ilanly. 21 Cal 397. 
l*a—Zeigler v Fisher, 3 Pa. 365. 

89. Miss—Buie v. Cloy, 90 So. 446, 
127 Miss 719. 

9a Ala.—Knox v. Kaston, 38 Ala. 
345. 

19 C J. p 1218 note 57. 

81. Cal —Ward v. Matthews, 14 P. 
604, 73 Cal 13. 

Mo —Chouteau Land, etc, Co. v. 
Chrisman, 72 S W. 1062, 172 Mo 
610 

98. Minn—Coolbaugh v. Roemer, 16 
N W. 869. 30 Minn 424. 

19 C.J. p 1218 note 59 


93. Wis —McAvoy v. Franklin, 131 
N W. 823. 146 Wis. 390 

19 C.J. p 1218 note 60. 

94. U.S —Glen Mary Coal & Coke 
Co. V. Woife. Tenn, 243 F. 131, 
155 C.C A. 661 

Order construed as making judgment 
final 

Wheie there was no necessity of 
an inquiry, and the court enleied an 
order, after the case was ripe for 
final judgment, reciting that, defend¬ 
ants’ time to plead having expired, 
the cause was set dowm for inquiry, 
such reeital was equivalent to an or¬ 
der making the office judgment final 
—King V. Davis, C C Va . 3 37 F 198. 
affirmed Blankenship v. King, 157 F. 
676, 85 CCA. 318. 

95. U S —Glen Mary Coal & Coke 
Co V. Wolfe. Tenn, 243 F. 131, 155 
CCA. 661. 

98. NY—Mace v. Mace. 48 NYS 
831, 24 App Div. 291. 

19 C.J p 1218 note 73 [a]. 

97. Surplusage disregarded 

Recital of confession of allegations 
of petition by default will be treated 
as surplusage in view of recital that 
evidence was heard to support pe¬ 
tition—Taylor v. Campbell, 281 P 
243, 139 Okl 110. 

1U13 


Judgment in singular on tw'o de¬ 
mises, one valid the other void, w'lll 
be considered as on the v'alid de¬ 
mise—Cox v. Lacey, 3 I.iitt, Ky, 
334. 

93- U S —King V Da\ is, C C Va . 
137 F. 3 98, affirmed Blankenship 
V. King, 157 F 076, 85 CCA 348 
99. Clerk’s failure to write **vold” 
on record of deed adjudged void, as 
directed by the judgment, did not in¬ 
validate judgment —Struve v Lelius, 
136 SW2d .■■>54. 281 Kv 407 

1. Mo—^AVakefield v Dinger, 130 S 
W 2d 490, transferred, see App, 
lo5 S W 2d 17—Ancona Itcalty Co 
v Frazier, 41 S W 2d 820, 328 Mo. 
750 

19 CJ p 1218 note 64. 

Que,^tions triable see § 4 supra 

2. Ariz. — Villescas v. Arizona Cop¬ 
per Co . 179 P. 063. 20 Ariz 268 

3. Pa—Mawhinney v Shalkioss, 10 
Pa Co. 102 

4. Ark. — Jimmerson v Fordyce 
Lumber Co, 178 S W. 381, 319 Ark. 
413. 

19 C J. p 1218 note 67 

5. WVa. — ^Wade v McDougle, 62 S. 
K 1026, 59 WVa 1J3 

Wis —Bell V 1‘eterson, 8l N.W. 279, 
105 Wis 607 
19 C.J p 1218 note 68. 
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tual consent of the parties.® A judgment for plain¬ 
tiff raises the presumption that defendant was 
shown to be in possession at the time of the com¬ 
mencement of the action,7 and fixes defendant's 
liability for acts done pendente lite.® The recovery 
of judgment does not of itself change the char¬ 
acter of the possession held by defendants;® nor 
does it preclude them from relying on the statute 
of limitations.!® A judgment against the actual 
occupant binds all persons who are in privity with 
him.!! Possession under a judgment of ejectment 
against a life tenant has no effect on the rights 
of the remainderman.!® A statute rendering ef¬ 
fective judgments entered in actions brought by 
two or more persons to determine adverse claims 
to real estate docs not apply to a judgment in an 
action of ejectment brought by a single plaintiff.!® 

The conchisiveness of the adjudication in eject¬ 
ment IS treated in the C.J.S. title Judgments § 739, 
also 34 C.J. p 947 note 14-p 952 note 57. 

§ 120. Execution and Enforcement of Judg¬ 
ment 

Judgments in ejectment are enforceable In the man¬ 
ner prescribed by statute. 

Judgments in ejectment are enforceable in the 
manner prescribed by statute.!^ 

§ 121. - Entry without Process 

A successful plaintiff may enter and take possession 
of the premises independent of process, If he can do so 
peaceably. 


A successful plaintiff may enter and take posses¬ 
sion of the premises independent of process, if 
he can do so peaceably,!® even though possession 
may have been given under a writ of habere facias 
and the premises afterward restored to defend¬ 
ant,!® and in such case he is not a trespasser,!^ 
at least so long as the judgment continues in 
force.!® A transferee of plaintiff, after judgment, 
may become invested with the legal right of entry 
and take possession.!® 

§ 122. - Process and Execution Thereof 

in General 

a. General rules 

b. Nature, form, and requisites 

c. Time of issuance 

d. Execution of process 

e. Persons subject to ouster 

f. Operation and effect 

a. General Eules 

A judgment In ejectment cannot bo enforced without 
process and a successful plaintiff generally Is entitled 
to the proper writ for such enforcement. 

The judgment cannot be enforced without proc¬ 
ess.®® A successful plaintiff generally is entitled to 
the proper writ for such enforcement.®! The fact 
that defendant has a statutory right to a new trial 
does not militate against plaintiff’s right to such a 
writ.®® However, the court has full control over 
such writs and may refuse to issue them or stay 
or enjoin the issuance thereof whenever the cir¬ 
cumstances so require,®® or the issuance of the writ 


6 . Ky.—Smith v. Frankfort, etc., R. 
Co, 72 SW. 1088, 24 Ky.L. 2040. 

7. Cal.—Tubbs v. Ghirardelll, 43 
Cal. 231. 

8. Wls—McCord v. Akeley, 111 N. 
W. 1100, 1.32 Wls. 195, 122 Am.S.R. 
956. 

9. Ky.—Batterton v. Chiles, 12 B 
Mon. 348. 54 Am D. 539. 

10. Ky.—Batterton v. Chiles, supra. 
11- Ill —Chicago, etc. R Co. v. 

Clapp, 66 NE 223, 201 Ill 418— 
Hanson v. Armstrong, 22 Ill 442. 
19 C.J. p 1094 note 59. 

12. N.Y.—Sand v. Church, 46 N.E 
609, 152 N.Y. 174, reversing 52 N. 
Y.S. 864, 32 App Div. 139, 27 N.Y. 
Clv.Proc. 406. 

13. Minn.—Chance v Hawkinson, 
182 N.W. 911, 149 Minn. 91. 

14. Judgment directing removal of 
encumbrance rendered in an action 
in ejectment may, under statutes so 
providing, be enforced by execution 
or contempt proceedings, if it is not 
enforceable by execution —City of 
Syracuse v. Hogan, 138 N E. 406, 


234 N.Y. 457—Johnson v. Purpura, 
203 N.Y.S. 681, 208 App.Div. 505. 

15. N.Y.—Jackson v. Haviland, 13 
Johns. 229. 

19 C.J. p 1220 note 7. 

16. Ky.—Tribble v. Frame, 5 Lltt. 
187. 

17. Ky.—Tribble v. Frame, supra. 
N.Y.—Jackson v. Haviland, 13 Johns. 

229. 

18. N.Y.—Jackson v. Haviland, su¬ 
pra. 

19 C J p 1220 note 10. 

19. Ky.—ILiowe v. Taylor, 189 S.W. 
204. 172 Ky, 276. 

19 C.J. p 1220 note 11. 

20 . US—^Waters v. Shinn, C.C.Ark, 
178 F. 346. 

19 C J. p 1220 note 12. 

21. Ky —Chapman v. Shannon, 6 Ky. 
Op. 30 

Mich —Dawson v. Chippewa Cir. 

Judge, 86 NW. 801, 127 Mich. 328. 
19 C J. p 1220 note 13. 

BJectment proceeding held not vio- 
lation of dne process clause.—^Wrenn 
V. Miller, La App., 161 So. 882. i 
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In Michigan, under a statute pro¬ 
viding that, on a finding In an ac¬ 
tion to recover land that complain¬ 
ant is entitled to possession in conse¬ 
quence of nonpayment of a sum of 
money, no writ of restitution shall 
issue if defendant within five days 
after final judgment pays the amount 
due, etc., the tender must be made 
within five days after Judgment in 
the circuit court, and not within 
that time after Judgment In the su¬ 
preme court on appeal.—Smith v. 
Nelson, 130 N.W. 1119, 165 Mich. 
438. 

22. Mich.—Dawson v. Chippewa Cir. 
Judge, 86 N.W. 801, 127 Mich. 
328. 

83. N.Y.—Guttag v Shatzkln, 186 N. 
Y.S. 47, 194 App Div. 609, revers¬ 
ing 186 N.Y.S. 71, 113 Mlsc. 362, 
and reversed on other grounds 130 
N.E. 929, 230 N.Y. 647. 

Danger to pnblio 

The court can deny writs of pos¬ 
session when the execution thereof 
would endanger the public health, 
morals, safety, or order.—Guttag v. 
Shatzkin, supra. 
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may be made to depend on the doing of certain 
acts as prerequisites,^^ and the right to such a writ 
may be kept in abeyance and made conditional by 
stipulation between the partics.25 

In whose favor. The writ should be issued in 
favor of plaintiff in the original judgment even 
after conveyance to a third person of the land re¬ 
covered,although, it is held, it may issue in fa¬ 
vor of plaintiff’s grantee.27 A successful defend¬ 
ant is not entitled to a writ of final process in the 
ejectment suit.28 

Process is not necessary, however, where defend¬ 
ant quits possession or has had only technical pos¬ 
session or where defendant has disclaimed ti- 
tle.30 

Alias writ. As a rule where a judgment in 
ejectment has been fully executed by putting plain¬ 
tiff in possession an alias writ will not be issued,3i 
especially where plaintiff is turned out by a stran- 
ger.32 In certain cases, however, an alias writ 
may issue,33 as where defendant subsequently dis¬ 
possesses plaintiff by force where, although the 
return day of the writ has not arrived, plaintiff is 
dispossessed by a person claiming under defend¬ 
ant's title where the person against whom the 
writ is to run is guilty of contempt or where 
there is not a compliance with a mandatory statu¬ 


tory requirement for service a certain number of 
days before the return of a rule to show caubc.37 
On the hearing for the issuance of such alias writ, 
and as bearing on the question whether defendant 
had reentered into possession of any of plaintiffs 
land as described in the judgment, evidence of a 
resurvey, made after the trial by the surveyor who 
testified on the trial, is not improper.®^ 

b. Natnre, rorm, and Bequisites 

A “writ of habere facias possessionem” or a “writ of 
possession” Is generally used to enforce a Judgment in 
ejectment. The writ should pursue the judgment and 
contain a sufficient description of the property. 

A “writ of habere facias possessionem” or a 
“writ of possession” and not a “writ of ejectment” 
is the proper name of the writ used to enforce a 
judgment in ejectment.^® The writ is not analo¬ 
gous to an execution against personal property 
where a levy is necessary to subject it to the op¬ 
eration of the writ, but is more analogous to a 
proceeding to sell real estate under an execution.^® 
The writ should pursue the judgment.^^ The prem¬ 
ises must be so described as to be capable of iden¬ 
tification by the officer who is commanded to ex¬ 
ecute it;42 and, of course, if both the writ and the 
judgment are insufficient to show the location and 
extent of the premises it cannot be exccuted.^3 


Xmprovements 1>7 defendant 

(1) The court may refuse to Is¬ 
sue the writ where defendant has 
made Improvements for which he 
may have a claim—Frame v Smith, 
5 Liltt., Ky., 305—19 C.J. p 1220 note 
18. 

(2) This rule is particularly ap¬ 
plicable pcndinp an appeal —Strabala 
v Lewis, 45 NW 871, 80 Iowa 610. 
94. Pa—Howard v. Murray, 63 A. 

342. 203 Pa 464. 

19 CJ. p 1220 note 17. 

Where verdict is condltloual on 
plaintiff tendering defendant a cer¬ 
tain sum of money, execution cannot 
issue on the judgment without leave 
of court or compliance with the con¬ 
dition.—Mawhinney v. Shallcioss, 2 
Pa.Co. 164. 

35. Ill.—Gillespie v. Rout, 89 Ill. 
247. 

19 C.J. p 1220 note 16. 

26. US —Penn v. Klyne, Pa., 19 F. 
Cas No 10,936, Pet C C. 446. 

87. N Y —Shiiltes v. Sickles, 41 N.E 
574, 147 NY 704. 

88 . Kan—Shaffer v. Austin, 74 P. 
1118, 68 Kan. 234. 

19 C J. p 1221 note 45 

89. Mo—Vasquez v. Ewing, 24 Mo. 
31, 66 Am D 694. 

Pa.—Craft v. Yeaney, 66 Pa. 210. 

19 C.J. p 1220 note 20. 


Entry without process see 9 121 su¬ 
pra. 

30. N.C.—Squires v. Riggs, 3 N.C 
150 

Pa.—Jordan v. Burke, 4 L.T.N.S. 123. 
19 C.J. p 1220 note 21. 

31. U.S.—U. S. v. Slaymaker, Pa, 

27 F.Cas No 16,313, 4 Wash.C.C. 

169. 

19 C.J. p 1220 note 24. 

32. Cal.—Rousset v. Reay, 31 P 900, 
32 P. 171, 3 Cal.Unrep Cas. 717. 

19 C.J. p 1220 note 25. 

33. Pa—Jennings v. Maley, 104 A. 

731, 261 Pa. 485. 

Although title under which defend¬ 
ant claims was acquired after Judg¬ 
ment, the writ may be issued under 
the statute permitting such writs to 
be awarded within a limited time — 
Philadelphia v. Hood, 3 Pa.Super. 
373. 

34L U.S —U. S. V. Slaymaker, Pa, 27 
PCas No 16,313, 4 Wash C C. 169 
Pa—GrifCeth v. Dobson, 3 Penr. & 
W. 228. 

19 C.J. p 1220 note 26. 

35. N Y.—^Van Rensselaer v. Wit- 

beck, 2 Dans 498—Jackson v. 

Hawley, 11 Wend. 182. 

36. Cal —^Rousset v. Reay, 31 P. 900, 
32 P. 171, 3 Cal Unrep.Cas. 717. 

19 C J. p 1220 note 28. 
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37. Del —Chambers V. Jones, 39 A. 
1098, 17 Del 209. 

19 C.J. p 1220 note 30. 

38. Cal—Dutra v. Pereira, 67 P- 
281, 135 Cal. 320. 

39. Fla—Bartley v. Bingham, 15 So 
592 34 Fla 19 

19 CJ. p 1221 notes 32, 33. 

“Writ of possession is the method 
of executing a judgment of eject¬ 
ment *’—RHiilerson v. Peeples, 87 So 
629, 81 Fla 206. 

40. N Y —Witbeck V Van Rensse¬ 
laer, 64 NY. 27, affirming 2 Hun 
55. 4 Thomps & C. 282 

41. La—^Williams v. Kelso, 7 La 
406. 

N Y —Skinner v. Hannan, 30 N Y S 
‘iS7. 81 Hun 376. 

19 C J p 1221 note 37. 

Issuance of Joint habere facias 
on separate Judgments is irregular — 
Lowry v. Jenkins, 3 Bibb, Ky, 314. 

42. Pa—Gnffeth v. Dobson, 3 Penr. 
& W. 228. 

19 C J. p 1221 note 40 
Description held snflicient 

Ga—Hardy v Rvlce, 186 S E. 727, 
182 Ga. 618—Duke v. Hogan, 119 
S.E 604. 156 Ga 619 

43. La. —Williams v. Kelso, 7 La. 
406. 

19 C.J. p 1221 note 4L 
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c.' Time of Issuance 

When the location of the land Is not In question, In 
the absence of a statute providing otherwise, a writ may 
issue as soon as Judgment is rendered and for a period 
of a year and day thereafter, and it may issue after the 
death of the plaintiff or of his lessor, or of the defend¬ 
ant. 

While a writ of possession cannot properly be 
awarded until the land is located,when the lo¬ 
cation of the land is not in question a writ may 
issue forthwith after verdict and judgment in fa¬ 
vor of plaintifT,^® even before entry of judgment.^® 
In an action against a landlord and his tenant, a 
writ should not issue after a default judgment 
against the tenant while the action is still pending 
against the landlord.^^ Although a different period 
may be prescribed by statute,^* at common law the 
writ may issue within a year and a day after judg- 
ment,4® but as a rule it cannot issue thereafter^^ 
unless the judgment is revived,although it has 
been held in some cases that no length of time can 
deprive a party of the right to a writ of posses¬ 
sion,^2 but plaintiff cannot have a writ after the 
expiration of the demise laid.^2 

After death of party. The writ may issue after 
the death of plaintiff^^ or of his Icssor.^S Sq, it 
may issue after the death of defendant;^® but there 
should be a revival of the judgment, qj- ^ sug¬ 
gestion of the dcath.^s a purchaser may also be 


authorized to control the judgment and revive it 
in the name of the executor of plaintiff, for the 
purpose of gaining possession.59 

An alias or plurics lurit can be issued only with¬ 
in the time prescribed by statute.®® 

d. Execution of Process 

In 80 far as applicable, the general rules as to the 
execution of final process in civii actions wiil controi. 

The due execution of a writ of possession re¬ 
quires that plaintiff be put into full and complete 
possession,®^ or at least a valid notice given to de¬ 
fendant to yield possession.®^ The court will not 
order the sheriff to execute a writ of possession 
in any particular manner.®^ Plaintiff should point 
out the premises to the ofilccr,®^ uho should de¬ 
liver possession according to plaintiff’s directions, 
who takes possession at his peril An officer’s 
reading of a description of the property while 
standing beside the property in the presence of 
the parties has been held to be a delivery of posses¬ 
sion of the described property®® If more land is 
delivered than is co\ercd by the judgment, the de¬ 
livery is good to the extent of the recovery.®" 
Plaintiff may be put in possession, even though not 
all of defendant’s goods®*^ or not any of his pci- 
sonal property is removed.®® Possession may be 
delivered by the officer, even though from the 


44. Ky —Fields v. Combs, 18 S W. 
2d 965. 230 Ky. 97. 

45. Cal —Baum v. Roper, 82 P 390, 
1 CalApp 4.35 

La—Bour^uignon v. Boudousquie, 7 
Mart .N S , 156. 

19 CJ p 1221 note 46. 

Wnt issued pursuant to mere find- 

luff, as distinguished from judg^mont, 

held void —Hooper v. Shorr, C.C.A 

Ill., 110 F2d 446. 

46. Cal —Baum v. Roper, 82 P. 390, 
1 Cal App 435- 

47. Ala—Ex parte Mason, 104 So. 
523, 213 Ala 279. 

48. Ill —Wilson V School Trustees, 
27 NE 1101. 138 HI 285—Bowar 
V. Chicago, Wef-t Div. R Co, 26 
NE 702, 136 Ill 101. 12 LRA 
81, distinguishing Oetgen v. Ross, 
47 Ill. 142, 95 Am D 568. 

48. U S.—King V. Davis, C C Va . 137 
F. 198, affirmed 157 F. 676, 85 C C 
A. 348 

Ky —Berry v. Triplett, 2 A K Marsh 
61 

Tenn —Hess v. Sims, 1 Yerg 143 

19 C.J p 1221 note 50. 

60. Tenn—Hess v. Sims, supra. 

19 C.J. p 1221 note 62. 

51. U S —^King V. Davis, C C Va , 
137 F 198, affirmed 167 F. 676, 85 
C.CA. 348. 


52. La —Riddle v. Ratliff, 8 La. 
Ann 106 

NY—Shultes v Sickles, 24 NYS 
145. 70 Hun 479, affirmed 41 N E. 
574. 147 N Y. 704 
19 C J p 1221 note 54. 

53t Ky —Smith v. Hornback, 3 A K. 
Marsh 392—Robertson v. Morgan, 
2 Bibb 148 

N Y.—Jackson v. Haviland, 13 Johns. 
229 

19 C.J. p 1221 note 66. 

54. NY—Howell v. Eldrldge, 21 
Wend 678. 

Pa—Weaver v. Wlble, 72 Pa. 469. 

19 C.J. p 1221 note 58. 

55^ US —Penn v. Klyne, C C Pa , 19 
FCas No 10.936, Pet C C 446 
NC—VTiIson V. Hall, 35 N.C. 489. 

19 C J. p 1221 note 69. 

58. Ind —State v. Michaels, 8 

Blackf 436 

Md—^Nesbit v. Manro, 11 Gill & J. 
261. 

57. Ind —State v. Michaels, 8 

Blackf, 436. 

58. Md —Nesbit V. Manro, 11 Gill & 
J. 261. 

19 CJ p 1222 note 62 

58. Ky.—Ball v. Lively, 4 Dana 369 

80. Pa—Jennings v. Maley, 104 A 
731, 261 Pa. 486. 

1016 


Issuance of alias writ see 5 122 a 
supra. 

61. NT—Newell v Whigbam, 6 N 
E 673, 102 NT 20, •) N Y Civ 
Proc 360, reversing 16 N Y WklA 
Dig 295. 

19 C.J. p 1222 note 68. 

62. Ala.—Lankford v. Green, 62 
Ala. 314. 

19 C.J. p 1222 note 69. 

6 a NY —Bowie V Brahe, 11 N.Y. 
Super. 676, 2 Abb Pr. 101. 

64L N J.—Den v. O Hanlin, 18 N J. * 
Law 127. 

65. U S.—Dickinson v. Huntington. 
W.Va, 186 F. 703. 109 C.C.A. 523. 
affirmed. CC. 156 F 700. 

Ky —Simpson v. Shannon. 5 Litt. 
322. 

N y —Jackson v. Rathbone. 3 Cow. 
291. 

19 C.J. p 1222 note 72. 

60. U S —United Porto Rican Sug¬ 
ar Co. V. Saldana, CCA Puerto 
Rico, 41 F.2d 32. 

67. Ky—Ball v. Doe, 1 Dana 60. 

19 C.J. p 1222 note 73. 

88. Ky.—Scott v. Richardson, 2 B 
Mon. 507, 38 Am D 170. 

69. N.Y.—^Witbeck v. Van Rensse¬ 
laer, 64 N.Y. 27. 
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character and situation of the premises it is physi¬ 
cally impossible to make an actual entry,or the 
land is under water but if the interest of the 
lessors is not tangible or visible, an actual entry 
and delivery of possession by the sheriff will be 

impossible 

If an undivided part is recovered, plaintiff is to 
be put into possession thereof with defendantJ^ 

If two recoveries are had for the same land, one 
against a certain party and the other in favor of 
the latter against another, the sheriff, holding both 
writs, should execute them simultaneously, leaving 
the first party in possession against both.'^^ 

Time of execution. It has been held that a writ 
of possession cannot be executed after the term as 
laid in the declaration nor after the return 
day,76 but there is authority to the contrary.77 A 
writ of possession may be executed after the death 
of plaintiff if the estate is continued in heirsJ* 

The officer's return imports verity,^9 and al¬ 
though It IS not binding on strangers to the pro¬ 
ceedings,^® it is conclusive evidence of the delivery 
of possession as between the parties and their 
privies.^i It has been held that the return is con¬ 
clusive, as between the parties, as to the land held 
by defendant when the notice in the suit was 
scrvcd.82 If the return to the writ is false plain¬ 


tiff may seek redress by action.®* The plaintiff 
can call on the marshal to return a writ of posses¬ 
sion, although defendant cannot.®^ 

e. Persons Subject to Ouster 

In the absence of a restrictive statutory provision, it 
may be broadiy stated that the defendant and all other 
persons on the premises are subject to ouster, but the 
rule does not generally include strangers to the pro¬ 
ceeding. 

It is the duty of the sheriff to oust the person 
against whom the judgment was rendered on which 
the writ of possession was issued.®® Since the of¬ 
ficer is not clothed with any judicial power to pass 
on the right of parties who are found on the prem¬ 
ises, other than defendants,®® in the absence of a 
restrictive statutory provision, it may be broadly 
stated that such officer is bound to put plaintiff in 
full, actual, and coinjilete possession, removing de¬ 
fendant as well as all other persons from the prem¬ 
ises.®"^ He may remove persons claiming under 
defendants,®® since the commencement of the ac¬ 
tion ;®9 all who enter pending the action,®® al¬ 
though such persons came in under a third party, 
where it is not shown that the latter entered be¬ 
fore suit brought, or under an adverse title 
all who have acquired possession subsequent to fil¬ 
ing of the lis pendens, or who had actual notice of 
the pendency of the action;®* the landlord of de- 


70. NY—Falvey v. Elliott. 22 Alb 
I.J 156 

19 CJ p 1222 note 76. 

71. N .1 —I*orrine v Bergen. 14 N.J 
Law .’i55. 27 Am D. 63 

72. NY—Rowan v. Kelsey, IS 
Barb 4S4, reversed on other 
grounds 4 Abb.Dec. 125, 2 Keyes 
594 

73. Pa —^Ash V. McGill, 6 Whart 
391. 

74. Ala —Miller v. Vaughan, 73 
Ala 312 

19 C J p 1223 note 98 [a]. 

75. Ky —Chambers V. Pleak, 6 
Dana 426. 32 Am D. 78. 

76. US—U S V. Slaymaker. Pa. 

27 FCas No 16,313, 4 Wash C C 

169. 

77. N Y —Witbeck v. Van Rensse¬ 
laer, 2 Hun 55, aflirmed 64 N Y 
27. 

19 C J. p 1222 note 67 

78. NC—Wilson V Hall, 35 N C 

489. 

70. Ala—McCarty v. Skelton, 172 
So. 901, 233 Ala. 631. 

80. Ky —Kercheval v. Ambler, 7 J. 
J Marsh 626, 23 Am D 446. 

NY—.Newell v. Whigham, 6 NE 
673, 192 N.Y. 20. 9 N.Y Civ.Proc. 


361, reversing 16 NYWkly.Dig 
295 

81. U S —United Porto Rican Sug¬ 
ar Co V Saldana, CCA Puerto 
Rico, 41 F2d 32 

On collateral attack the olTicer’s 
return is conolusi\e evidence of dis¬ 
possession of defendant and cleliver> 
of possession to plaintiff—MtCiirty 
V Skelton. 172 So 901, 233 Ala. 531 

82. Ky —Kercheval v. Ambler, 4 
Dana 166 

83. NY—Bowie v Brahe, 11 N.Y 
Super. 676, 2 Abb Pr. 161 

84. US—Penn v. Kline, Pa, 19 F 
Cas No 10,934, 4 Wash C C 64—U. 
S V Slaymaker, Pa, 27 F Cas No. 
16,313, 4 WashCC 169. 

85. Mo —State V. Slaed, 45 S W 
59, 143 Mo 248, reversing 64 Mo. 
App 453. 

sa US—Hall V. Dexter, C C Cal, 
11 F.Cas No 5.929, 3 Sawy. 434 
19 C J. p 1222 note 82. 

87. Tenn —Brier Hill Collieries v. 

Pile, 9 Tenn.App 16 
19 CJ p 1222 note 84. 

Where statute mo limits him, he is 
only authorized to dispossess de¬ 
fendant and those claiming under 
him.—Powell v. Lawson. 49 Ga. 290 
—19 C.J. p 1222 note 83 [aj. 
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88. Ark —Ritchie v Johnson. 8 S 
W. 942, 50 Ark 551, 7 Am S R 118 

19 C J p 1222 note 85 

89. Cal —Fogarty v. Sparks, 22 Cal 
14 2. 

19 C J p 1223 note 86. 

90- Wash —Drlancey v Commercial 
Trust Co . 99 1» 574, 51 Wash 542. 
130 Am SR 3112 
19 CJ. p 1223 note 87. 

91. Cal —Leese v. Clark, 29 Cal. 
664 

19 C J p 1223 note 88 

92. US—King V. Davis, C.C Va.. 
137 F* 222, affirmed 157 F. 676, 85 
CCA 348. 

Cal —Fogarty v. Sparks. 22 Cal. 142 
Person hnying Interest with full 
knowledge of the pending action of 
ejectment cannot object to a writ 
of habere facias possessionem issu¬ 
ing against her, and the fact that a 
small coalhouse w'as built on the 
land covered by the writ and occu¬ 
pied by her is immaterial, inasmuch 
as such occupancy under another's 
title cannot be tied to her after-ac¬ 
quired title so that it might be said 
that she was in possession of the 
land before the institution of the 
ejectment.—Russell v. McKinney, 68 
Pa.Super. 132—McKinney v. Russell, 
68 Pa.Super. 128. 
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fendant tenant,although not a formal party 
persons claiming under the landlord of defend¬ 
ant,®® even without notice of the suit,®® defend¬ 
ant’s wife,®*^ and all the members of his family;®® 
an owner of an undivided interest,®® notwithstand¬ 
ing another undivided interest is owned by his 
minor son,^ and a third person claiming to be in 
possession in his own right.® The rule, however, 
does not generally include strangers to the proceed¬ 
ing® unless they are m possession by collusion 
one claiming under such stranger,® one as to whom 
the suit was dismissed,® one whose possession is 
distinct from that for which the action is brought;^ 
or one claiming under a paramount® and adverse® 
title; nor can one in possession under a mortgage 
foreclosure against defendant be ousted by a writ 
of possession in defendant’s favor.i® A recovery 
against one tenant in common alone authorizes only 
a divestiture of his possession and not that of 
those not sued;ii nor can a writ of restitution 
against such tenant be served on the grantee of 
defendant’s cotenant in a deed executed pending 
litigation nor can one of two persons in joint 
possession be expelled under a writ of possession 
in an action by a stranger.^® 

f. Operation and Effect 

A defendant evicted under a writ Issued under a valid 
Judgment is estopped to deny that his prior possession 
was wrongful and persons put into possession under a 
writ hold according to their title. 


Although a defendant evicted under a writ is 
estopped to deny that his prior possession was 
wrongful,!^ yet if the judgment is void the execu¬ 
tion of the writ of habere facias does not divest 
him of his right of possession.^® If lessors have 
joined and have recovered the whole tract, although 
on one demise, they can, when let into posses¬ 
sion, hold according to their titlc.i® If plain¬ 
tiff is put into possession under a judgment against 
one tenant he will hold to the extent of his title, un¬ 
less another has a better possessory title, in which 
case he will be restricted to the possession under 
his judgmcnt.^7 jf plamtiff has recovered his term 
in the undivided share of one tenant in common, 
the lessors of plaintiff when possession is delivered 
to them under the writ must at their peril take 
possession of only such lands as they are entitled 
to.^® The execution of the writ of possession un¬ 
der some circumstances may mure to the benefit of 
the lessee.^® 

Contempt proceedings may he against defendant 
who disobeys the order or mandate of the court.®® 

§ 123. - Stay, Quashal, and Other Relief 

The court rendering the judgment, if Justice requires 
it, may recall, vacate, or quash a writ and in a proper 
case a stay of execution, or an injunction against en¬ 
forcement, may be granted, and a person wrongfully 
evicted may maintain an action for damages. 

Upon application by a proper party®! the court 


93. Kan.—Crane v. Cameron, 81 P. 
480, 87 P. 466, 71 Kan. 880. 

19 C J. p 1223 note 90. 

94. Ala —Smith v. Gayle, 58 Ala. 
600. 

Ga.—Rodgers v. Bell, 53 Ga. 94. 

95. Cal —Long v. Neville, 29 Cal. 
131 

19 C J p 1223 note 92. 

96. Cal.—Long v. Neville, 29 Cal. 
131. 

97. Ala—Slaughter v Tatum, 119 
So. 651, 218 Ala 564, citing Cor¬ 
pus Juris. 

Tex.—Evans v Marlow, Civ.App., 149 

S.W. 347. 

19 C.J. p 1223 note 94 

98. Ala — Slaughter v. Tatum, 119 
So. 651, 218 Ala 564 

99. Mo—State v. Staed, 45 SW 50, 
143 Mo. 248, reversing 64 MoApp 
453. 

1. Mo.—State v. Staed, supra. 

2. Po.—^Kelly v. Northrop, 28 A 
364, 169 Pa. 537. 

3. Cal.—Pacific States Savings & 
Loan Co v Harwell, 268 P 341. 
204 Cal 370. 

Tenn —Briei Hill Collieries v. Pile, 


9 Tenn.App. 16, 21, citing Corpus 
JtirlB. 

19 CJ p 1223 note 98. 

Tenant who was in possession an¬ 
terior to the commencement of an 
ejectment, cannot be dispossessed on 
a judgment and writ of possession to 
which he was not a party 
Alaska—In re Toung, 5 Alaska 706 
Mo—Bechler v. Bittick, App , 121 S 
W2d 188. 

4. Cal.—Pacific States Savings & 
Loan Co v. Harwell, 268 P 341, 
204 Cal 370—^Wetherbee v. Dunn, 
36 Cal. 147, 95 Am D. 166. 

5. Pa—^Kreppa v. Mitchell, 27 A 
161, 156 Pa. 320 

19 C J p 1223 note 1. 

6. Cal —McLeran v. McNamara, 60 
Cal 610 

7. US —Blankenship v. King, Va., 
157 F 676, 85 C C.A. 348. 

Ala —Howard v Kennedy, 4 Ala 
592, 39 Am D 307. 

19 C.J. P 1223 note 3. 

8- Pa—Hessel v. Fritz, 16 A. 853, 
124 Pa. 229 
19 C J p 1223 note 4. 

9. Mont.—Baker v Butte Water Co , 
107 P 819, 40 Mont, 583, 136 Am 
SR 642 

Wis—Smith V. Pretty, 22 Wis 655 
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10. N.Y—Huntington v. Forkson, 7 
Hill 195. 

11- Ky —Breeding V. Taylor, 6 B 
Mon 62. 

12. Cal.—^Wattson v. Dowling, 29 
Cal 124. 

13. Ga—Stokes v. Morrow, 54 Ga 
697. 

14. Cal.—Mann v. Rogers, 35 Car 
316. 

15. Ky —Dedman v. Smith, 2 A K 
Marsh. 260. 

1& Ky.—Luckett v. Stith, 7 Dana 
311. 

17. Ky—Breeding v. Taylor, 6 B 
Mon 62. 

18. NC—Godfrey v. Cartwright, 15 
NC 487. 

19. Ky —^Vanhome v. Tilley, 1 T. 
B Mon 50 

19 C J p 1224 note 36. 

20. U S —U. S. v Slaymaker, Pa. 

27 FCas No 16,313, 4 WashCC 

169. 

Mont —Baker v. Butte Water Co., 
107 P 819, 40 Mont 583. 136 Am 
SR 642. 

21. FenouB not partloB to the ae- 

tion may not move to quash. 

Kan—Johnston v. Wear, 235 P. 827, 
118 Kan. 528. 
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rendering the judgment, if justice requires it, may 
recall, vacate, or quash a writ;22 but the title can¬ 
not be retried on a motion to quash.23 

Relief by way of restitution of possession im¬ 
properly taken is discussed infra § 126. 

A stay of execution may also be granted on a 
proper showing.24 A writ of possession should not 
be stayed on suggestion that the title is in some 
other person ;25 upon the application of one not 
entitled to, nor in actual possession of, the land 
described m the writ;26 on motion of the landlord 
jointly sued with the tenant who has answered, 
where the action as to him has been dismissed ;27 
or for the purpose of awaiting a report of a com¬ 
missioner for the value of the rents and improve¬ 
ments or in vacation at the instance of a stran¬ 
ger to the judgment.29 A stay does not preclude 
the assumption of possession by peaceable means.^o 

Injunction. In a proper case enforcement of the 
writ may be enjoined but a bill in equity for an 
injunction will not lie when there is an adequate 
remedy at law,22 and no excuse is shown why com¬ 
plainant did not apply to a court of law thercfor.33 
While an injunction cannot be issued on grounds 
which might have been pleaded in defense,24 the 
mere fact that defendant failed to set up an avail¬ 
able equitable defense to the action of ejectment 
does not prevent him from resorting to equity for 
injunctive relief.25 

Action for damages. A person wrongfully evict¬ 


ed may maintain an action for damages for the 
detention of his property and for the personal in¬ 
juries caused thereby.^® 

§ 124. - Satisfaction or Release 

Where defendant in ejectment takes the land recov¬ 
ered, he is entitled to a release of plaintiff's title at the 
time he gives a bond for its value. The plaintiff cannot 
release a part of the land from the operation of the 
Judgment and enforce the Judgment as to the rest, if Its 
location is undetermined. A Judgment once satisfied can¬ 
not be revived. 

Where defendant in ejectment takes the land 
recovered, he is entitled to an immediate release 
of plaintiff's title at the time he gives a bond for 
its value 27 If the judgment has been reversed 
because plaintiff was in possession of part of the 
land, for the occupation of which damages were 
given, he cannot release such part from the opera¬ 
tion of the judgment and enforce the judgment as 
to the rest, if its location has not been dctermincd.22 
If there is a satisfaction of the judgment by a con¬ 
tract to sell, the terms of which are not fulfilled, the 
judgment cannot be thereafter revived, but resort 
must be had to the contract for the remedy.29 

§ 125. Appeal and Error 

Except as otherwise provided by statute the general 
rules of appeal and error apply to actions of ejectment. 

Except as otherwise provided by statute, the 
general rules of appeal and error, as discussed in 
the appropriate sections of Appeal and Error, ap¬ 
ply to actions of ejectment^® 


22. U S —Hooper v. Shorr, CCA. 

ni., 110 F 2d 446 
19 CJ. p 1223 notes 13, 14. 

23L Ky.—Mayo v. Chiles, 1 Litt 
237. 

19 C J. p 1224 note 15. 

24. Ohio.—Short v. Cleveland, C, 
C & St 1.. Ry Co, 18 Ohio NP. 
NS, 537, dismissed 63 Cine L Bui 
183, 16 Ohio Law R 60 

19 C.J. P 1224 notes 16, 17. 

25. N C.—Sinclair v. Worthy, 60 N. 
a 114, 84 Am D 357. 

26. N C.—Fereruson v. Wright, 20 
S.E 774, 115 N C 568 

27- Cal —Dimick v. Oennger, 32 
Cal. 488. 

28. Ky.—Barton v. Brown, 13 Ky. 
Op 570. 

29. Ala.—Hall v. Hilliard, 6 Ala 
43. 

30l Pa.—Usnick v. Pittsburgh Ter¬ 
minal Coal Corporation, 167 A. 
787, 305 Pa. 356. 

31. Va—^Withrbw's Ex'x v. Porter, 
109 S.E 441, 131 Va 623. 

19 CJ. p 1224 notes 23, 24. 


Writ held not void so as to au¬ 
thorize issuance of an injunction 
again.st execution—^Duke v. Hogan, 
119 S E 604, 156 Ga. 619. 

Koratorlnm law held not to war¬ 
rant granting of injunction, since 
law was applicable only to debts, 
not rights to possession of real 
property.—^Wrenn v. Miller, La 
App., 161 -So. 882. 

Constmctlon of pleadings 

The pleadings in a proceeding to 
enjoin enforcement of the writ 
should not be given an unnatural 
or strained construction —^With¬ 
row's Ex’x V. Porter, 109 S E. 441, 
131 Va. 623. 

32. Pla.—Baker v. Frick, 154 So 

846, 114 Pla. 766—Haulerson v 

Peeples, 87 So. 629, 81 Fla. 206. 

33. Ky —Moore V. Lockitt, 2 A.K 
Marsh. 526. 

19 C.J. p 1224 note 25. 

34. La —^Wrenn Miller, App, 

161 So 882. 

36. Va —Withrow’s Ex’x v. Porter, 
109 S.E 441, 131 Va 623. 
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36. Liability of alder and abettor 

In action for wronglul eviction 
it was not essential to shc»w that de¬ 
fendant personally Jaid hands on 
plaintiifs or their luofierty, but it 
was sufTlcient if he aided and abet¬ 
ted therein by being present and 
giving encouragement —Grabowski 
V. Benzsa, 140 N.E. 76, 80 IndApp. 
214. 

Amount of damages 

Plaintills weie entitled to compt'ii- 
sation, not only for actual injuiv 
to their goods and for actual inc.on- 
venience and expense sustained in 
being deprived of their use and in 
retaking the same, but also for any 
bodily or mental suffering or an¬ 
guish, injury to their pride, and for 
any sense of shame and humiliation 
arising from the eviction, and the 
verdict W'as not excessive —Grab¬ 
owski V. Benzsa, supra. 

37. Ky —Collins v. Lane, 3 A K. 
Marsh. 14. 

38L Cal —Ellis V. Jeans, 26 Cal. 272. 

39. Ohio —Hough v. Norton, 9 Ohio 
45. 

40. Okl—Adams v. Hoskins, 269 P. 
136, 126 Okl 126. 
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§ 126. Restitution 

a. In general 

b. Grounds 

c. Proceedings 

d. Extent, operation, and effect 

a. In General 

In an action of ejectment when the circumstances of 
the case require it, a writ of restitution may be issued in 
order to restore possession of premises improperly taken. 

The court rendering a judgment in ejectment 
proceedings exercises a species of equitable juris¬ 
diction over the writ of possession,^! and when 
the circumstances of the case require it, the court 
will order a writ of restitution to be issued in or¬ 
der to restore possession of premises improperly 
taken.^2 xhe court cannot, however, by ordering 
restitution do indirectly what it could not do di- 
rectly.43 An appellate court on reversal of the 
judgment may order a writ of restitution,^! al¬ 
though there is authority to the contrary.!^ Again 
when a defendant, or even a stranger, has been 
wrongfully evicted under a writ, courts of equity 
in exercising their equity jurisdiction o\er the ex¬ 
ecution of writs of possession sometimes award a 
writ of restitution.!® The court may also correct 
the execution of a writ of restitution.!^ | 


b. Grounds 

Broadly stated, a writ of restitution will be awarded 
where from some cause the proceedings in which pos¬ 
session was awarded have failed. 

It may be broadly stated that a writ of restitu¬ 
tion will be awarded where from some cause the 
proceedings in which the possession was awarded 
have failed,!® as where a habere facias has been 
set aside or quashed,!^ where there is a rever¬ 
sal®® or vacation®! of the judgment. So possession 
should be restored or a writ of restitution awarded 
where more or other land than that recovered has 
been wrongfully or mistakenly delivered to plain¬ 
tiff,®- and there may he a restoration until deter¬ 
mination of a controversy between plaintiff and 
an interpleading defendant.®® Where, however, an 
injunction against the judgment is dissolved, and 
after execution issued thereon the injunction is re¬ 
instated, a party dispossessed in the meantime is not 
entitled to a writ of restitution in the court be¬ 
low.®! 

c. Proceedings 

While restitution Is generally effected by motion, or 
by a writ of restitution. It may also be effected by scire 
facias, or by an order of attachment for contempt, or 
by an order granted on the hearing of an order to show 
cause why possession should not be restored. 

While restitution is generally effected by mo- 
I tion,®® or by a writ of restitution,®® it may also he 


41. Ill.—Ootgren v. Ross, 47 Ill 142, i 
95 AmD. 468. 

4/2. Alaska.—In re Youngr, 6 Alaska 
706. ! 

19 C J p 1228 note 52. 

Grounds for issuing writ see Infra 
5 126 b. 

43. U S.—Dickin.son v. Huntington, 
WVa, 185 F 70*1, 109 CCA. 523, 
affirming, C C, Huntington’s Dev¬ 
isees V. Taylor, 156 F 700. 

44. Miss —Hall v. Wells, 64 Miss. 
289. 

Mo —O’Reilley v. Henson, 71 S.W. 

109. 97 MoApp 40] 

Pa—Hoffman v. Ilafner, 60 A. 314, 
211 Pa 10 

19 C.J. p 1228 note 64. 

45. Wis—^Vroman v. Dewey, 23 
Wis 626 

19 CJ p 1228 note 65. 

46. Ill—How V. Mortell, 28 Ill 478 
N Y —Skinner v. Hannan. 30 N.Y S 

987, 81 Hun 376. 

19 C.J. p 1228 note 56. 

47. NJ—Den v. O’Hanlin. 18 N J. 
Law 127 

19 C J. p 1228 note 57. 

4B. U.S —Dickin.son v Huntington, 
WVa, 186 P 703. 109 CCA 523. 
affirming, CC., Huntington's Dev¬ 
isees V Taylor, 166 F 700 

On reversal of order for a writ of 
reatltntion on judgment for recov¬ 


ery of the land, one previously 
evicted under the writ is entitled to 
the removal from possession of all 
who entered under the writ, and of 
all who subsequently entered under 
thorn—Hyde v. Boyle, 38 P. 643. 
105 Cal. 102 

Upon mere irregularity of pro¬ 
cedure in issuance in favor ot de¬ 
ceased plaintiff, when in fact is¬ 
sued for the benefit and at the in¬ 
stance of his successor in interest, 
the court will not for that reason 
alone restore defendant to posses¬ 
sion—Franklin v. Merida, 50 Cal 
289. 

49. Ky—Lowry v. Jenkins, 3 Bibb 
314 

19 C J p 1229 note 61. 

Writ issued on default Judgment 

N J —Sheppard v. -, 7 N J 

Ijaw 161 

19 C J. p 1229 note 68. 

50. Mo—Colburn v. Yantis, 75 S W 
653 176 Mo 670 

19 C.J p 1229 note 66 

51. isr J —Ely V. Fen, 12 N J Law 
321. 

19 C J. p 1229 note 67. 

Where the judgment is aet aside 
by agreement between the parties 
a writ of restitution may be award¬ 
ed. 

Ky —Smith v. Robinson, 1TB Mon 
14. 


Pa —Greer v. McClelland, 1 Phila 
128 

Wis—Wakeley v. Delaplaine, 15 
Wi.s 554. 

19 C.J. p 1229 note 70. 

Where the property has not been 
sold since the award of possession 
the court is bound to award a wnl 
of restitution upon striking off a 
default judgment —Hoffman v Haf- 
ner. 60 A 314, 211 Pa. 10—19 CJ 
p 1229 note 69 

50. Alaska—In re Young, 5 Alaska 
706 

19 CJ p 1229 notes 62, 63. 66. 

Pemona not parties to the action 
who were turned out under a writ 
of habere facias held entitled to be 
restored to possession.—Mayo v 
Sprout, 45 Cal. 99 

53. NC—Rollins V. Bishop, 76 N 
C. 268 

64. Ky —Young v. Davis, 1 T B 
Mon 152. 

19 C J. p 1229 note 72. 

55. Ky—Smith v. Mitchell. 1 J.J 
Marsh. 270 

When filed before the mandate of 
the appellate court has been acted 
upon by the court below, the motion 
is premature—Wilson v. Newburgh, 
42 AppDC 407. 

56. Pa—Greer v. McClelland, 1 
Phi la. 128. 

Wis—Smith v. Pretty, 22 Wis. 666. 
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effected by scire facias, or by order of attach¬ 
ment for contempt,®* or by an order granted on 
the hearing of an order to show cause why pos¬ 
session should not be restored.®® The remedy is 
not by motion to set aside the judgment and be 
allowed to defend.®® 

Evidence and infitters considered. It has been 
held that one who moves to be restored to posses¬ 
sion of the land on the ground that he was not a 
party to the action must make out a clear case 
free from ambiguity The question of the legal 
title to the lands cannot be determined on an ap¬ 
plication for restitution, especially where defend¬ 
ant to the petition was not a party to the eject¬ 
ment suit and the court will not consider wheth¬ 
er plaintiff has acquired an outstanding title, legal 
or equitable, besides that involved in the ejectment 
action.®* 

d. Extent, Operation, and Effect 

As a general rule upon the reversal of a Judgment In 
ejectment the prevailing party is entitled to be restored 
to all he has lost by reason of the erroneous judgment 
and execution of the writ and restitution to the party 
dispossessed restores the seizin. 

The extent of the restitution to which a party is 
entitled may be limited by statute.®^ As a general 
rule upon reversal of a judgment in ejectment the 
prevailing party is entitled to be restored to all 
he has lost by reason of the erroneous judgment 
in the lower court.®® There is an exception, how¬ 
ever, to the rule where the property has been sold 
to a stranger bona fide or where a third person has 
bona fide acquired some collateral right before re¬ 


versal.®® The recovery may also include crops 
grown,®7 or their value,®* and the proceeds of a 
receiver’s sale paid to plaintiff and representing 
the equity of redemption in the land.®® Execution 
of the writ and restitution to the party dispossessed 
restores the seizin.7® On the other hand, the 
quashal of a writ of restitution and a restoration 
of possession given under it places the parties with 
respect to their legal rights as they stood before 
the issuance of the writ."^! 

§ 127. Costs 

a. In general 

b. Partial success 

c. On disclaimer 

d. Undefended action 

e. Amount and items 

f. Security 

g. Enforcement of payment 

a. In General 

As a general rule the successful party In ejectment 
is entitled to costs and in a proper case plaintiff's lessor 
may be held liable therefor even though the use of his 
name was unauthorized. 

While it has been held that plaintiff cannot have 
costs where the evidence does not show any wrong¬ 
ful act done by defendant, even though it establish¬ 
es plaintiff’s title,72 as a general rule a successful 
plaintiff in ejectment is entitled to costs,73 and an 
unsuccessful defendant is liable lhercfor.74 Ac¬ 
cording to the old English practice if defendant 
was successful judgment for costs was awarded 
against the nominal plaintiff or lcssce75 and this 


57. Ky—Smith v Mitchell, 1 JJ 
Marsh 270 

19 C J p 1230 note 75 

58. Pa—Gieer v. McClelland, 1 
Phila 128 

59. N Y —Dawley v. Brown, 43 
How Pr 17. 

19 C J p 1230 note 79. 

Bach order will only he enforced 
hy attachment for contempt when it 
cannot be enforced by execution — 
Dawley v. Brown, supra—19 C J- p 
1230 note 77. 

80. Wis —Smith V. Pretty, 22 Wis 
G55. 

61. Cal—California Quicksilver 

Min Co \ Redington, 50 Cal. 160 

19 C J. p 1230 note 81 

62. Ala—Culver v. Baker, 45 So. 
223, 155 Ala. 181 

63. N J —Heileman v. Frey, 23 A 
943. 54 N.J.Law 284. 

S4. N y —Congrer v. Duryee, 34 
Hu-i 560. 


65. N Y —Costar v. Peters, 4 Abb 
Pr.N.S 53 

19 C J p 1230 note 86 

66. H Y —Costar v, Peters, supra 
19 C J. p 1229 note 73, p 1230 note 

87. 

67. Wash —Plaza Farmers’ Union 
Warehou.se & Elevator Co v 
Tomlinson, 49 P 2d 36, 183 Wash 
617. 

Plaintiff entitled to cost of xrowingr 

Plaintiff in ejectment which se¬ 
cured injunction restraining land- 
ow'ners from cultivating land , and 
whose agent produced crop on land 
during tiial and appeal of case held 
entitled to reasonable cost of pro¬ 
ducing crop, although not entitled 
to crop Itself when judgment in its 
favor was reversed on appeal — 
Plaza Farmers' Union Warehouse & 
Elevator Co. v. Tomlinson, supra 

68. Pa—Breading v. Blocher, 29 
Pa 347. 

69. Mo —Colburn v. Yantis, 75 S 
W. 653, 176 Mo 670. 
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TO. Ky.—Smith v. Robinson. I T. 
BMon 14. 

71. Ky—Breeding v. Taylor, 6 B. 
Mon 62. 

19 C J p 1230 note 91. 

72. H C —Clarke v. Wagner, 78 N. 
C. 367 

7a. NY—Higgins v. O'Donnell, 10 
NYS2d 302, 256 App Div 981 
19 C J p 1230 note 93 
Recovery of costs on connterclaim 
The application of the rule is not 
affected by the fact that defendant 
might be awarded costs on his coun¬ 
terclaim.—Higgins V. O’Donnell, su¬ 
pra 

74. Ark—Conley v Benedict, 247 
S W 777. 157 Ark 118. 

A trustee who pleads not guilty 
in ejectment against him by his 
cestui que trust is liable for costs 
jf plaintiff recovers Judgment.— 
Caldwell v. Lowden, 3 Brewst, Pa., 
63. 

75. Tenn —Hopkins v. Godbehire, 2 
Yerg 241. 
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rule was followed in an early American decision 
but now, either because of a special statiite,'^'^ or 
independently of such a statute,*^* costs may be 
taxed against plaintiff’s lessor, even though the use 
of his name was unauthorized.^*-^ According to 
some authorities plaintiff’s lessor wull be ruled to 
pay costs on a judgment of nonsuit against him 
for refusing to join in the consent rule,®® but oth¬ 
ers hold to the contrary.®^ If an attorney prose¬ 
cutes ejectment in the name of a party without 
authority and fails, plaintiff is liable for the costs.®2 
Costs may be allowed, although defendant quits 
possession after service of writ or commencement 
of the action,®^ and although plaintiff’s title be¬ 
comes divested pending suit.®^ Where plaintiff 
sold the land and moved for a dismissal without 
prejudice, it was held he should be taxed with 
costs incurred previous to the nonsuit.®® Plaintiff 
may proceed for his costs after the premises have 
been recovered against him by an adversary plain¬ 
tiff m another ejectment action.®® 

Effect of tender. Where plaintiff brings eject¬ 
ment on his legal title and defendant.sets up a con¬ 
tract for the purchase of the land and tenders 
the unpaid balance of the purchase money, plain¬ 
tiff IS entitled to judgment for nominal damages 
and costs.®*^ 

Party obtaining new trial. The general rules 
and their qualifications, discussed in Costs §§ 404- 
409, as to the allowance of costs cither against or 


in favor of a party who seeks and obtains a new 
trial apply in actions of ejectment in the absence 
of special statutory provisions regulating the mat¬ 
ter.®® 

Remission on reversal. Upon a reversal on the 
merits, a retaxation of costs may be ordered, un¬ 
less the respondent remits the amount improperly 
taxed.®® 

One revizung the action in plaintiff’s name after 
his death is liable for costs, where he is not en¬ 
titled to be substituted.®® 

Tenants in possession are not liable for costs un¬ 
til admitted to defend ;®i nor arc such tenants, 
who were served with notice to defend, taxable 
with costs, where they refused to enter into the 
consent rule, and were turned out of possession aft¬ 
er return of the excciition.®^ 

Waiver The right to costs may be waived.®® 

b. Partial Success 

Unless otherwise provided by statute, if plaintiff re¬ 
covers part of the land he is entitled to costs and under 
a statute so providing costs may be awarded on a sep¬ 
arate issue. 

Unless otherwise provided by statute, if plain¬ 
tiff recovers a part of the land in suit he will be 
entitled to recover costs,®^ although the rule is not 
always strictly adhered to.®® The successful par¬ 
ty may be awarded costs on a separate issue under 
a statute so providing.®® 


7a. Ind —Poe V Owen, ^ Blat kf 
452 

19 C J. p 1232 note 21. 

77. Tenn —Hopkins v. Godbehire, 2 
Yctk 241 

78. Ala —Hallett v. Hastie, 35 Ala. 
164 

NC—Blount v Wright, 60 N C 89 
—Scott V. Sears, 31 N C. 87. 

19 C J. p 1232 note 23 
]Liabilitsr between coleseore 

One of several lessors who has 
his name .stricken from the declara¬ 
tion is liable to his coUssors for 
his proportion of the costs, but if 
they ultimately succeed sue h lessor 
will be entitled to recover back the 
costs so paid out of those collected 
from defendant—Scott \ Sears, 31 
N.C. 87. 

73. Tenn—Hopkins v. Godbehire, 2 
Yerg 241. 

Where the lessor after receiving 
notice of the institution of the ac¬ 
tion permits it to proceed to judg¬ 
ment and execution against himself 
without taking any steps to relieve 
himself other than merely to dis¬ 
claim the suit in a letter to plain¬ 


tiff's attorney, he may be held liable 

for costs—Hallett v. Hastjc. 35 Ala 

164 

80. N Y —Jackson v. Stiles, 1 Cow 
166 

19 C J. p 1232 note 26. 

81. N J —Anonymous. 8 N J Paw 

268—Den v. Hayne, 21 N J Law 
245 

19 C J. p 1232 note 27. 

82. NY—Hamilton v. Wright, 37 
N Y 502, .5 Transcr A 1. 

19 C J. p 1232 note 29 

83. Pa.—Zeigler v. Fisher, 3 Pa 
365. 

84. Pa—Rugan v. Philips, 4 Yeates 
382—Murray v. Garretson, 4 Serg. 
& K 130 

19 C.J. p 1230 note 94. 

85. Miss.—Hibernia Bank & Trust 
Co V. Beech, 78 So 609, 117 Miss. 
668 . 

86. Ala—^Kennedy v. Holman, 19 
Ala. 734. 

87. Pa.—Cadwalader v. Berkheiser, 
32 Pa. 43 

19 C J. p 1232 note 35. 
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88. Colo—Schwed v. Hartwitz, 47 
P 295, 23 Colo. 187, 5S Am S R 
221 

Ind—Zimmerman v. Marchland, 23 
Ind 174 

19 C J p 1232 note 34. 

B9. Wis—Hoyt V. Jones, 31 Wis 
389 

80. Miss—Hamilton v. Homer, 46 
Miss. 378. 

91. Ky.—Myers v. Smith, 5 B Mon 
279. 

92. N J —^Den v. Fen. 24 N J Law 
544. 

93 Pa —^Allen v. Flock, 2 Penr. & 
W 159 

19 C.J p 1231 note 98. 

94. NY—McKay v. Nichols, 188 N 

Y.S. 799, 801, 197 App.Div. 246, 

citing Corpus Juris. 

19 C.J. p 1231 note 3. 

95. Ark—^Newman v. Peay, 176 S. 
W. 143, 117 Ark 579. 

Tex —Hays v. Tilson, 45 S.W. 479. 

18 Tex Civ.App. 610. 

19 C.J. p 1231 note 4. 

96. N.Y—Kay v. Nichols, 188 N.Y. 
S. 799, 197 App.Div. 246. 
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c. On Disclaimer 

As a general rule a disclaiming defendant Is en¬ 
titled to his costs where he disclaims before pleading 
or sufficiently early to give plaintiff due warning. 

A disclaiming defendant is entitled to his costs 
where he disclaims before pleading or sufficiently 
early to give plaintiff due warning,if the dis¬ 
claimer is true or if plaintiff accepts the disclaimer 
as true and takes judgment,®^ unless for special 
reasons the court decides otherwise,®® or unless, 
of course, there is some statutory provision to the 
contrary.! Plaintiff is entitled to costs where, not¬ 
withstanding the disclaimer, defendant is shown to 
be in possession,^ or where notwithstanding his 
disclaimer and the judgment against him he re¬ 
fuses to deliver up possession thereby compelling 
plaintiff to sue out a writ of ouster.^ Plaintiff is 
also entitled to costs prior to a disclaimer made 
after a plea of not guilty;^ but there should be 
no judgment against defendant for costs incurred 
subsequent to the disclaimer.® 

d. Undefended Action 

No Judgment for costs can be given where the action 
18 undefended and Judgment Is rendered against the 
casual ejector, but costs will be allowed on a default Judg¬ 
ment against a tenant in possession on whom process Is 
served. 

No judgment can be given for costs where the 
action is undefended and judgment is rendered 
against the casual ejector,® and on default with¬ 
out a jury having been called costs cannot be as¬ 
sessed against defendant unless it is affirmatively 


proved that he was in possession at the commence¬ 
ment of the action;*^ but costs will be allowed on 
judgment by default against a tenant in possession 
on whom process is served.® 

e. Amount and Items 

The amount and items taxable as costs In ejectment 
are governed by the general rules. 

If a statute fixes a certain sum as costs to be 
taxed that will be the sum recoverable.® Attor¬ 
ney's fees are not recoverable in the absence of 
statute or stipulation authorizing them,!® nor will 
costs for attendance of a surveyor after the first 
session of court be allowed where he is not sub¬ 
poenaed.!! Where all defendants in ejectment pre¬ 
vail, each is entitled to costs of travel and attend¬ 
ance, unless some special cause is shown to the 
contrary.!^ If plaintiff in ejectment counts upon 
demises by persons who are dead, defendant, after 
entering into the consent rule, may apply to have 
their names struck out of the declaration without 
costs, the necessity of the application arising from 
plaintiff.!® A party who is entitled to a continu¬ 
ance should not be required to pay the costs there¬ 
of without good reason.!^ 

f. Security 

Security for costs In ejectment may be regulated by 
statute. 

Apart from the general rules as to security for 
costs, discussed in Costs §§ 125-183, security for 
costs in ejectment may be regulated by statutory 
provisions.!® Thus it has been held that ejectment 


97. us—Bell V. Foxen, C.C.Cal,, 

42 F. 7.'i5. I 

19 C.J. p 1231 note 7. 

98. Pa—Mabie v. Fuellhart, 28 Pa 
Co 241. 

19 C J. p 1231 note 9. 

99. Ala —Liawrcnce v. State Land 
Co.. 41 So 612, 144 Ala. 624. 

19 C J. p 1231 note 10. 

I. Kan —Kansas Pac Jl. Co. v. Mc- 
Bratney, 10 Kan. 415. 

8. N J.—Stewart v. Camden & A. 

R Co , 33 N J.Law 116. 

19 C.J. P 1231 note 12. 

3. Ind—McAdams v. Lotton, 20 N 
E 523. 118 Ind. 1. 

4. Ky.—Byersdorfer v. Schultz, 2 

S.W. 492 

Pa—Lane v. Harrold, 66 Pa. 319. 

19 C.J. p 1231 note 14. 

J, Ala.—Martin v Howard, 68 So. 
982, 193 Ala. 477. 

W Va —Fisher v. Camp, 26 W.Va. 
676. 

19 C p 1231 note 15. 


6 . Miss.—Tate v. I>oe, 24 Miss. 465, 
466. 

19 C J. p 1232 note 16. 

7. Ala—Sims v. Thompson, 80 Ala. 
158 

8. Tenn.—Huff v. Lake, 9 Humphr. 
137. 

19 C.J. p 1232 note 18. 

9. Ky.—McAlister v. Brents, 9 B. 
Mon. 483. 

10. Ky.—Smith v. Bell, 25 S W. 
762, 9 Ky.L. 1, 3 Ky.L. 626. 

ND—Hegar v. De Groat, 56 N.W. 
150, 3 ND 354. 

RI—Herre^hoff v. Tripp, 23 A. 104, 
16 RI. 92 

19 C.J. p 1232 note 40. 

11. S C —Nicklin V. Morrow, 6 S C 
L. 405. 

12. Vt.—Boynton v. King:, 1 T>ler 
30 

13. N.T.—Jackson v. Reynolds, 1 
Cal Cas 20. Col Cas. 155, Col Ac 
CCas. 91. 

14. S C —Gourdine v. Theus, 4 S 
C.L. 35. 


15. Za North Carolina 

(1) The lessor of plaintiff Is re¬ 
quired to file an affidavit in order 
to compel an overholdingr tenant to 
^ive security for costs and damag¬ 
es, such affidavit need not set out 
the length of the term, nor whether 
the lease was for years, or from 
year to year—Shannonhouse v. Bag- 
ley, 48 NC 296—19 C.J. p 1134 note 
96. 

(2) The defense bond provided for 
by statute covers costs in the su¬ 
preme court on appeal —Grimes v. 
Andrews, 88 S E 613, 171 NC 367. 

(3) If defendant fails to file a 
bond, plaintiff is entitled to judg¬ 
ment for the relief demanded, un- 
le'ss defendant is excused from giv¬ 
ing the bond before answer—Carra- 
way v. Stancill, 49 S E. 967, 137 N. 
C. 472. 

(4) Where defendant claims ex¬ 
emption from giving security on affi¬ 
davit by him that he is unable to 
give security and certificate of coun¬ 
sel that plaintiff is not entitled to 
recover is complied with, it is error 
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is within a statute requiring security for costs in 
all cases where plaintiff or the person for whose 
use the action is commenced is a nonresident;^® 
that security may also be required where plaintiff’s 
lessor is an infant that plaintiff may give se¬ 
curity at a term subsequent to the return term,l8 
especially where no appearance has been entered by 
the tenants in possession and that defendant 
cannot be required to give security on the ground 
of removal from the state after entering into the 
common rule.^® 

g. Enforcement of Payment 

Costs awarded in ejectment are collectable by execu¬ 


tion and In a proper case costs are enforceable by at¬ 
tachment against the person, and plaintiff may be non¬ 
suited for nonpayment of costs duly taxed. 

Costs awarded in ejectment are collectable by 
execution,2i and in a proper case costs can be en¬ 
forced by attachment against the pcrson.22 A de¬ 
mand of any one of plaintiff’s lessors or of his at¬ 
torney affords a sufficient basis for a nonsuit for 
nonpayment of costs duly taxed.23 The failure 
or refusal of defendant to pay the costs of the ac¬ 
tion, or any portion thereof, in advance of the 
trial does not authorize the court to deprive him 
of his defense to the action.24 


Vn. MESNE PROFITS AND DAMAGES 


§ 128. Mesne Profits Defined 

Mesne profits are the pecuniary benefits received by 
one who dispossesses the owner of land between dis¬ 
seizin and the restoration of poasession. 

Mesne profits, in ejectment suits, are the pe¬ 
cuniary benefits which one who dispossesses the 
true owner of land receives between disseizin and 
the restoration of possession of the premises 
the pecuniary gams and benefits received by the 
disseizor during his unlawful occupancy ;2® those 
profits which are received intermediate the original 
entry and the restoration of the possession of the 

premises.27 


§ 129. Statutory Provisions 

Examine Pocket Parts for later cases. 

§ 130. Methods of Procedure to Recover 

The right to recover mesne profits in ejectment is 
derived from the common iaw. Under the modern prac¬ 
tice mesne profits or damages may generaliy be recovered 
in the ejectment action, or a separate action may be 
maintained; such action is held in substance one for 
use and occupation, In some jurisdictions. 

The right to recover rents and revenues, or 
mesne profits, in ejectment is derived from the 
common law.28 When ejectment became a method 


to require security for costs—Jones 
V. Fortune, 69 N.C. 322. 

(5) The statute is not applicable 
to the case of a purchase' who en¬ 
ters into possession under a con¬ 
tract of purchase and fails to pay.— 
Cox V. Gray 61 N.C. 488. 

(6) The court may extend the 
time within which the bond may be 
filed —Tt nnessee River Land & Tim¬ 
ber Co. v. Butler, 45 S.E. 966, 134 
NC. 50 

(7) Defendants ffiving security 
need not sign the bond and it may 
be filed at a term subsequent to 
filing the answer—Wall v. Fairly, 
66 NC. 385. 

(8) The bond may be increased 
in the discretion of the court if de¬ 
fendant shows a disposition to delay 
the trial.—Carraway v. Stancill, su¬ 
pra. 

16. Ill.—^Farnsworth v. Agnew, 27 
Ill. 42. 

N.J.—Trenton State Bank v. Evans, 
14 N.J.Law 298. 

17. N.J —Trenton State Bank v. 
Evans, supra. 

19. Tenn.—Moyers V. Brown, 10 
Humphr. 77. 

19. Tenn.—^Moyers v. Brown, supra 


20. N.J.—^Den v. Inslee, 6 N J.Law 
476. 

21. N.Y.—Jackson v. Gale, 3 Cow. 
24 

19 C.J. p 1233 note 61 [b]. 

22. N.J —Den v. Hayne, 21 N J 
Law 245. 

19 CJ. p 1233 note 51 [a] (1). 

Stay of proceedings 

It has been held that the court 
will on attachment against the les¬ 
sor for costs stay proceedings to 
enable him to bring action against 
his attorney, where there are con¬ 
tradictory affidavits upon the ques¬ 
tion whether or not he consented to 
the use of his name as a lessor.— 
People V. Bradt, 7 Johns., N.Y., 639. 

23. N.Y.—Jackson ▼. Thompson, 7 
Cow. 426. 

19 C.J. p 1233 note 51 [cj. 

24. Cal.—Mcacham v. Bear Valley 
Irr. Co., 79 P. 281, 145 Cal. 606, 68 
L.RA. 600. 

25. Pla.—^Wismer v. Alyea, 138 So. 
763. 765, 103 Fla. 1102, quoting Oor. 
pus Juris. 

Minn —Nash v. Sullivan, 20 N.W. 144, 
32 Minn. 189. 

Similar definition 

'‘Mesne profits is a sum recovered 
for the value or benefit which a per- j 
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son in wrongful possession has de¬ 
rived from his wrongful occupation 
of land between the time when he 
acquired wrongful possession and the 
time when possession was taken 
from him.”—Roukous v. De Graft, 
99 A. 821, 822, 10 R I 67. 

26. Vt—Capital Garage Co. v Pow¬ 
ell, 127 A. 375, 377, 98 Vt. 303, cit¬ 
ing Corpus Juris. 

Similar definition 

“Mesne profits are the rents and 
profits, or the real value of the use 
and occupation of the real property 
recovered in an action of ejectment 
during the period the property has 
been wrongfully withheld *'—Kurth 
v. Le Jeune, 269 P. 408, 409, 83 Mont 
100 . 

27. N Y.—^Leland V. Tousey, 6 Hill 
328. 

19 CJ. p 1233 note 54. 

“The present legislative definition 

of the ancient term ‘mesne profits’ is 
‘the rents and profits, or the value 
of the use and occupation of the real 
property recovered ’ ”—New York, O. 
& W. Ry. Co. v Livingston, 201 N Y. 
S. 629, 634, 206 App Div. 589, af¬ 

firming 198 N.Y S. 683, 120 Misc 146, 
and modified on other grounds 144 N. 
B. 589, 238 N.Y. 300, 34 A L.R. 1078. 

28- U.S —Sweat v. Atlantic Coast 
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of trying title to real property and the proceed- thorization, plaintiff may in his ejectment action 
ings became fictitious, as discussed in § 2 supra, recover mesne profits or damages, by uniting in 
the practice was introduced of allowing plaintiff the one action a claim for possession and a claim 
to recover only nominal damages,29 rents and prof- for mesne profits or damages, for the wrongful 
its by way of damages not being recoverable at withholding,^6 or, as is the case in some jurisdic- 
comnion-law 29 To meet this difficulty the remedy tions, by giving notice that a claim for mesne prof- 
sanctioned hy the courts was an action of trespass, its would be madc.27 The right to recover mesne 
usually termed an action for mesne profits,2i such profits and damages in the ejectment suit does not, 
action being regarded as a new action,22 or as a under most authorities, prevent the maintenance 
continuation of the action of ejectment,23 and sup- of a separate action therefor,38 although there is 
jdemental thereto,3t only the lands embraced in the authority to the contrary 29 The action for mesne 
action of ejectment being affccted.29 However, profits or damages sounds in tort.^® 
under the modern and more liberal practice in Recovery of mesne profits and damages by writ 
many states, either with or without statutory au- of entry is considered in the CJ.S. title Entry, 


I^im- H ('■o, CCAGa, 81 P 2d 
492 

Ill — XichoLs V Itiadloy, 223 Ill App 
377 

29. Ala- S oil V roulson, 47 So 
r»0, Ifib Ala 4^|0 

N J —Snt id« 1 \ Li S< hwonk. Ino .115 
A 527, 528 95 N J 487, citini? 

Corpus Juris. 

Okl ' — liodman \ Davis, 127 I* 411, 
34 okl 766 

Vt --Papital (''o v Powell, 

1J7 A 175. 98 Vt Ui3 

19 C J p 123 > note 57 

30. Mo—Cape <lirardeau & T R T 
R Co V St Douis & (J R Co , 121 
S W 300, 222 Mo 461 

31. NY—York O \ Itv 
Co V Livinjrslon, 201 NYS 629 
206 App I>iv 589 atliriniri^ 198 N 
YS 683, 120 Misc 146, and iriodi- 
flod on other Riouiids 144 NK 589, 
238 NY 300, 34 A L. R 1078 

19 C J p 12 M note ."19 

32 . Ill —Nirhols V T'radley, 223 III 
App 377 

19 C.I p 1233 iiuU- 60 la] 

33. NC—Hi lit hors v Hurdle, 32 N 
C 4 90, 51 Am D 400 

19 C'J p 12.1.3 note 60 

34. Tenn—Hiown v. McCloud, 3 
Head 280 

19 CJ p 1233 note 61. 

35. Pa—I'arks V Pt nns> Ivania Clay 
Co , 60 I’a Supei 574 

36. US—Sweat v Atlantic Coast 
Line R Co . C C A Ga , 81 F 2d 492 
— Ewert V. Robinson, C C A Okl , 
289 P 740 

Ala.—Wiffgins v Stewart Bros, 109 
So. 101, 215 Ala 9—Fuller v. Pair, 
SO So 814. 202 Ala, 430. 

Cal.—Johnston v De Bock, 244 P. 
330, 198 Cal 177 

Conn —Schleicher v Schleicher, 182 
A 162, 120 Conn 528—Mirando v 
Mirando. 132 A 910, 104 Conn 318 
—Dunn V. Poirot, 118 A 33. 97 
Conn 713 

Fla—Ewing: v Creary, 88 So 260, 81 
Pla 420. 


La—Union M E Chapel v Rupp. 
App, 170 So 508—Vidrint \ Vid- 
rine, 130 So 244, 14 La App 484 
Mo —Bechler v Bittick, App , 121 S 
W 2d 188 

Mont-—Kurth v Le Jeune. 269 P 408. 
83 Mont 100 

NY—Cit> of Syracuse v Ho^an, 138 
NE 406. 234 NY 457 reversin^r 
193 NY’S 928. 201 App Div 874— 
SteppHlo V Voll, 14 N Y S 2d 325, 
171 Mi.se 1060 

Okl—Drennan v Hams, 161 P 781, 
67 Okl .313, rehearing: denied 170 
V 500, 67 Okl 313 

I*a—Staley V Stalc*y, 89 Pa Super 
120—■\\>aver v Reinhart, 11 I*a 
Dist & Co 120, 24 SLhLeg:Rec 
313 

Vt—Capital Garagrc* Co v Powell, 
127 A 375. 377. 98 Vt 303 
19 C,I p 1233 note 63. p 1234 note 
64 

As involving: joinder of causes of ac¬ 
tion see Actions § 88 
"While the statute . speaks 
of the recovery of ‘damag-es,' the 
term ‘mesne profits' persists in the 
cases, and is commonly used to de¬ 
note the damages recoverable in 
ejectment "—CJapital Garage Co v 
I’owell, supra. 

Prospective profits aafi consequential 
daxnasres 

"Under our statute, in every action 
of ejectment if judgment is rendered 
for the plaintiff, he shall recover his 
damages, as well as the seisin the 
possession of the premises G L 
2122 This enables the plaintiff to 
recover not only the profits that 
might have been made from the use 
of the premises recovered, but also 
such consequential damages as have 
resulted Ironi the acts of the defend¬ 
ant while in the wrongful occupa¬ 
tion of the premises ”—Powers v 
Trustees of Caledonia County Gram¬ 
mar School, 106 A 836, 845, 93 Vt 
220 

Well-conBldered case 

Vt—Capital Garage Co v. Powell, 
127 A 375, 98 Vt. 303. 
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Motion for rent accruing after Judg. 
ment 

Civ Code 1913 par 1646, relating to 
motions for rent or rental value of 
property after judgment, contem¬ 
plates that rental value of the prem¬ 
ises in a possessory action may be¬ 
come an issue determinable in a reg¬ 
ular trial and before a jury, if re- 
que^sted. and the rental value thus 
found is to guide and control the 
judgment for rent that accrues after 
judgment and before delivery of pos¬ 
session, or that aerrues pending ap¬ 
peal, when sought bv the summary 
proceeding of a motion, the word 
"motion” in such statute i'^ used in 
its generally accepted men rung, and 
a successful contestant in an action 
to recover real properly may make 
his application informally; and a 
proceeding under such statute is not 
a taking of property without due 
piocess—Genardini v Kline, 190 P 
568, 21 Anz 523 

37. Pa—Weaver v Reinhart, 11 I*a 
Dist & Co 120. 24 SchLegRec 313 

19 C J p 1234 note 65 

£eave of court is not neoossary to 

give such notice—Weaver v Rein¬ 
hart, supra 

llotlce held sufllclent 

I’a—Weaver v Reinhart, supra. 

38. US—Sweat v. Atlantic Coast 
Line R Co, CCAGa., 81 F 2d 492 

19 C J p 12.31 note 67 

39 . Vt—Walker v. Hitchcock, 19 Vt. 
634 

19 C J p 1234 note 68 
In Q-eorgla, under Code §§ 33-10}, 
.33-105, a plaintiff recovering judg¬ 
ment in ejectment could recover 
mesne profits accruing up to time of 
verdict only, and could recover prof¬ 
its accruing while case was on appeal 
to supreme court by giving defend¬ 
ant notice after filing of remittitur 
in trial court, and could not maintain 
a separate action to recover such 
profits —Beetles v Steadham, 1 S.E. 
2d 431, 187 Ga 601 

40. Vt—Capital Garage Co. v. Pow¬ 
ell, 127 A. 375, 98 Vt 303. 


2S C J.S —65 
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Writ of, § 24, also 20 CJ. p 1282 note 83-p 1283 
note 9. 

Use and occupation. Strictly, an action for 
mesne profits differs from an action for use and 
occupation in that the latter is founded upon a 
promise, express or implied, while the former 
springes from a trespass, an entry vi et armis upon 
premises, and a tortious holding.^i The action 
for mesne profits is now, however, in substance 
held to be an action for use and occupation in some 
jurisdictions and in some jurisdictions statutes 
have substituted in place of trespass for mesne 
profits a suggestion of such claim, and direct that 
it be in the form in use for a declaration in an ac¬ 
tion for use and occnpation,^3 or in the form of a 
declaration in assumpsit but in the absence of 
statute, mesne profits being recoverable as damages 
only,assumpsit for use and occupation does not 
lic,^® at least in the absence of an express contract 
or one implied by law.^7 

Suit in equity Plaintiff, after recovery in eject¬ 
ment, cannot turn his action at law for mesne prof¬ 
its into a suit in equity, and bring a bill for an ac¬ 
count of the profits, except in the case of an in¬ 
fant, or some other very particular circumstanc¬ 
es, including all cases which involve an equity 
which the plaintiff cannot make available at law.'*® 


Abatement and revival. It has been held that a 
right of action for the recovery of the mesne prof¬ 
its of lands which accrued during the pendency of 
an action of ejectment survives where plaintiff dies 
after recovery is had in the action of ejectment,*® 
and in states where recovery for mesne profits can 
be had in the action of ejectment and the latter ac¬ 
tion survives, the same rule obtains.^® In states 
where the action of ejectment dies with the death 
of defendant, it seems that trespass for mesne prof¬ 
its also dies, unless a different rule is established 
by statute in Illinois the suggestion of damages 
for mesne profits in an action of ejectment sur¬ 
vives defendant's dcath.52 

§ 131. Persons Entitled and Persons Liable 

a. Persons entitled 

b. Persons liable 

a. Persons Entitled 

Damages for unlawfully detaining land should be 
awarded only to a person showing title or a sufficient 
interest In particular circumstances, infants and suc¬ 
cessors in interest to a successful plaintiff's title have 
been allowed mesne profits or damages, as has one co- 
tenant against another. 

Damages for unlawful detention of land should 
be awarded onI> to a person showing title or a suf¬ 
ficient interest in the land Mesne profits or 


41. Mo—Young V. Rocs, 46 SW 
962, 145 Mo 261 
tit C J p 83 note 40. 

4k2. Wassh—Columbia & P S R Co 
V. Histogenetlc Medicine Co, 45 P 
29, 14 Wash 475. 480 
66 C J p 83 note 41. 

HxiBtence of remedy on appeal bond 
Where defendant appealed from a 
judgment in ejectment giving plain¬ 
tiffs possession of land, and the 
Judgment was affirmed, plaintiffs 
could sue defendant alone for the 
use and occupation of the land pend¬ 
ing the appeal, and were not bound 
to sue on the appeal bond —Meeker 
V. Gardella, 23 P. 837, 1 Wash 139 

43. Mich —Noble v. Fairs, 26 N.W 
157. 58 Mich. 637. 

19 C..T. p 1234 note 70 

44. Ill.—^Ringhouse v. Keener, 63 Ill. 
230. 

19 C.J. P 1234 note 71. 

Haw aalt 

“The suggestion of damages for 
mesne profits In an action of eject¬ 
ment ... is a new suit in as¬ 
sumpsit and is not a continuation of 
the ejectment suit, and is the only 
way in which mesne profits can be 
recovered by the successful plaintiff 
in an ejectment suit up to the Issu¬ 
ance of the writ of possession.”— 


Nichols V Bradley, 223 111 App 377, 
379 

Time for filing' 

In Illinois, under Hurd Rev St c 45 
^ 43, a suggestion of damages for 
mesne profits may be filed at .anv 
time within one year after the judg¬ 
ment of affirmance by the supreme 
court of the judgment of eviction in 
the circuit court, and need not be 
filed within one year after the judg¬ 
ment of the circuit court is pro¬ 
nounced—Nichols V. Bradley, su¬ 
pra 

45. Cal —Miller v. Myers, 46 Cal 
535 

19 C J p 1234 note 72. 

4W. Pa—Staley v Staley, 89 Pa. 
Super 120 

19 CJ p 1234 note 73. 

47. I’a—Brandmeier v Pond Creek 
Coal Co, 78 A. 273, 229 Pa 280— 
Reilly V Crown Petroleum Co, 63 
A 253, 213 Pa 696. 

48. Fla —Apalachicola v. Apalachi¬ 
cola Band Co., 9 Fla. 340, 79 Am D. 

284 

19 CJ p 1234 note 76. 

49. Pa —Means v. Associate Re¬ 
formed Presb. Church, 3 Pa. 93. 

1 C J. p 205 note 67. 
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50. Mo —Roberts v Nelson, 86 Mo 
21 

1 C J p 205 note 68 

51. Wis—Farrall v Shea, 29 N W 
631. (>(» Wis 561 

1 CJ p 205 note 69 

Statutory liability for value of use 
aad occupation 

The obligation of a defendant in 
ejectment, who has taken an appeal, 
to pay the value of the use ami oc - 
cupation of the property from the 
time of the appeal until the delivery 
of possession thereof, Is a person¬ 
al obligation, which upon his death 
survives against his estate, and mav 
bo collected the .same as .any otbei 
claim against it—Shepperd v Ti¬ 
ler, 28 P 601. 92 Cal 552 

52. Ill—Nichols V Bradley, 223 Ill. 
App 377 

53. Ind T —Donohoo v Howard, 69 
S A\ 927, 4 Ind T 433. 

19 C J p 1240 note 22 
Parties plaintiff see infra § 134 a 
Zn J^nisiaua, if an action against 
a disseizor cannot be maintained on 
purely equitable grounds, it can be 
under the rule of the civil law that 
creditors may exercise all the rights 
and actions of their debtor except 
those that are exclusively attached 
to the person—City of New Orleans 
v. Christmas. La.. 9 S.Ct. 745, 131 U. 
S. 191, 33 L.Kd. 99. 
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damages may be recovered by a plaintiff in eject¬ 
ment even though he has transferred the premises 
pending the ejectment action,®^ or by one whose 
title or estate has terminated before the trial of the 
cause,®® provided it appears that he had a right 
to recover at the time the action was commenced.®® 
Rents and profits may also be recovered by a suc¬ 
cessful plaintiff who has come into the possession 
of the premises after the commencement of his ac¬ 
tion,® 7 or who has acquired the right to possession 
after such time, obtained judgment for possession, 
and made actual entry.®® So mesne profits may 
be recovered by the lessor of plaintiff after a recov¬ 
ery in ejectment by default against the casual ejec- 
tor.®^^ 

An infant after the attainment of his majority 
may recover mesne profits which have accrued dur¬ 
ing his minority, but which have not been paid to 
bis guardian.®® 

Successors tn interest to a successful plaintiff’s 
rights,®! such as his executor,®2 his heir,®^ or his 
devisee,®^ have been permitted to recover mesne 
profits or damages; but where a husband is enti¬ 
tled to the possession of his wife’s property during 
coverture and the rents and profits therefrom, the 
widow in ejectment becomes entitled thereto only 
from the time of his death.®® 

Where a cotenant is allowed to maintain an ac¬ 
tion of ejectment against his cotenants, he may al¬ 
so maintain an action for mesne profits or dam¬ 
ages against his cotenant who has ousted him.®® 


Indian nation. Mesne profits may be recovered 
by an Indian nation in an action under statute to 
recover land of an intruder.®^ 

b. Persons Liable 

Liability for mesne profits and damages rests upon 
the disseizor. With some dissent, it is held that an action 
for mesne profits will lie against the disseizor's tenant, 
or one acquiring title from the disseizor, or a third 
person to whom possession was delivered by defendant 
in ejectment after commencement of the action. 

Liability for mesne profits or damages rests up¬ 
on the disseizor.®® While there is some authority 
to the contrary,®® several cases hold that trespass 
for mesne profits will he against the disseizor’s ten- 
ant,70 although the tenant was ignorant of the 
disseizee’s claim^i and has paid the rent to the dis¬ 
seizor in good faith,”^^ and although the tenant 
came m as an under lessee during the pendency of 
the action.73 Further, it has been held that the 
action may he against one acquiring title from the 
disseizor,or against a third person to whom pos¬ 
session was delivered by defendant in ejectment 
after the commencement of the action.*^® It has 
been held, however, that the grantee of a life ten¬ 
ant is not chargeable with rents and profits in 
ejectment by the remainderman,^® and that the per¬ 
sonal representative of a deceased defendant in 
ejectment is not liable for mesne profits accruing 
during the pendency of the action,^7 or after the 
recovery of the land,7® although as to the latter 
proposition there is authority to other effect.7® 


G4. N D —Dunstan v. Northern Pac 
n Co. 49 NW 42fi. 2 N.D. 46. 

19 C J. p 1236 note 78. 

55. Ala—Hairston v. Hobbs, 2 So. 
147. 80 Ala 589 

19 CJ p 1235 note 79. 

56. Neb —Orr v. Broad, 72 N.W. 860, 
52 Neb 490 

57. Pa—Carman v. Beam, 88 Pa. 
319 

19 C J p 1235 note 81 

58. Ill.—Schecel v. Weller. 41 Ill. 
App 85 

19 CJ p 1236 note 82. 

59. N Y —Baron • v. Abcel, 3 Johns. 
481, 3 AmD. 516. 

19 C.J. p 1236 note 83. 

60. Wis.—McCrubb v. Bray, 36 Wis. 
333. 

61. Pa —Karns v. Tanner, 74 Pa 
339. 

19 CJ p 1235 note 86. 

62. Pa —^Karns v. Tanner, 74 Pa 
339 — Blig-ht V Ewing-, 26 Pa 135. 

63. Ky —Clarke v Seay, 61 S W. 689, 
21 KyL. 394 

19 C.J. p 1235 note 88. 


64. Pa—Karns v. Tanner, 74 Pa 
339 

19 C.J. p 1235 note 89. 

65. Mo.—Smith v. White, 65 S W. 
1913, 165 Mo 590. 

66. Mo.—Falconer v. Roberts, 88 Mo 
574. 

19 C.J. p 1235 notes 91, 92. 

67. Ind T —Brought v. Cherokee Na¬ 
tion, 69 S W 937, 4 Ind.T. 462. 

68. Mo.—Idalia Realty & pevelop- 
ment Co. v Norman, 168 S.W. 749, 
259 Mo 619. 

19 C.J p 1235 note 94, p 1236 note 
95 

Parties defendant see infra § 134 b. 

An occupant of land, without spe¬ 
cial contract, is liable for the rents 
to any person entitled thereto — 
Rodman v. Davis, 127 P. 411, 34 Okl 
766 

Zn case of parol pnrohaae of land, 

if the vendee enters into possession 
and refuses afterward to affirm the 
contract, he will be liable . to the 
vendor for use and occupation —Doc 
ex dem. Whitney v. Cochran, 2 Ill 
209. 


69. Mass.—Emerson v. Thompson. 2 
Pnk 473—Fletcher v. McFarlane, 
12 Mass. 43. 

70. N C—Bradley v. McDaniel, 48 N 
C. 128 

19 C J p 1236 note 97. 

71. Conn—Trubee v. Miller, 48 
Conn. 347, 40 Am.R 177 

72. Conn—Trubee v. Miller, supra 

73. N C—Bradley v. McDaniel, 48 N 
C 128. 

74. Mass—Emerson v. Thompson, 2 
Pick 473 

19 C J p 1236 note 2. 

75. Colo —Limberg v. Higenbotham, 
17 P 481, 11 Colo 156. 

19 C.J. p 1236 note 3. 

76. Wis—Tellett v Albregtson, 162 
NW. 152, 160 Wis 487 

77. Pa—Bard v. Nevin, 9 Watts 
328. 

78. Pa —Means v Associate Re¬ 
formed Presb Church, 3 Pa. 93. 

79. Pa—^Haldane v. Fisher, 1 Yeates 

121 . 

19 C.J. p 1236 note 7. 
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§ 132. Conditions Precedent to Action 

The general rule Is that, to maintain an action for 
mesne profits or damages, plaintiff must have succeeded 
in the ejectment action and gained possession of the 
premises. 

The gfencral rule is that, to maintain an action 
for mesne profits or damages, plaintiff must have 
been successful in the action of ejectment,®® and 
must have gained or been put in possession of the 
premises but a few cases hold that an actual 
reentry by plaintiff is not necessary.®^ Where 
there is a statutory provision prescribing the man¬ 
ner in which mesne profits shall be ascertained, 
which has not been complied with, plaintiff can¬ 
not maintain an. action on an agreement by defend¬ 
ant to let judgment go by default and to pay *'all 
legal costs and legal rents in said suit.”®^ 

§ 133. Defenses 

Every kind of equitable defense Is admissible In 
trespass for mesne profits; so It Is a defense that de¬ 
fendant was entitled to possession during the time the 
rents and profits accrued. Various circumstances, such 
as the recovery of nominal damages in the ejectment 
suit, have been held not to bar recovery of mesne profits. 

As appears in § 131 a, supra, a recovery of mesne 
profits is not barred by the expiration of plaintiff’s 
title, or by a conveyance of the premises pending 
the litigation; nor is it barred by recovery of nom¬ 
inal damages in the ejectment suit,®^ by a reason¬ 
able delay in taking possession after judgment in 
ejectment,®5 by a plea that defendant is tenant of 
another,®® by defendant’s permitting a third per¬ 
son to remain in actual possession, by an appeal 
by defendant from a judgment of eviction,®® or by 
any matter of defense admissible in the original 
action.®® Neither is a defendant who claims title 
to the land in dispute released from liability for 
mesne profits by the fact that he has rented the 
land to a tenant who has received the income aris¬ 


ing therefrom;®® and a possessor in bad faith can¬ 
not claim the benefit of prescription with regard 
to rents and profits.®^ The fact that one of two 
plaintiffs was in possession of part of the land in 
suit, which he had farmed since the death of the 
life tenant, did not constitute a bar to their claim 
for damages or mesne profits, but merely reduced 
the amount to be recovered by the amount of pe¬ 
cuniary benefit received from the occupancy as 
tenant in common with defendant.®^ 

It has been held, however, that every kind of 
equitable defense is admissible in trespass for 
mesne profits;®® so it is a good defense that de¬ 
fendant was entitled to possession during the time 
the rents and profits accrued Again, in order to 
prevent a recovery of profits w'hich accrued be¬ 
fore service of the declaration in ejectment, de¬ 
fendant may show that he had not occupied the 
premises before such service.®® One is not re¬ 
sponsible in equity for mesne profits to the own¬ 
er of an estate wrhich he has merely rented out 
as agent of another for w'hosc use he has received 
the rent and to whom he was bound to jiay over 
such rent and has in fact so paid it, and has not 
at any time occupied the premises or derived any 
advantage from such possession.®® 

Matters in mitigation of damages are considered 
infra § 150, and recovery for improvements and 
taxes paid infra §§ 134-165. 

Possession under a tax deed void on its face will 
not avail defendant.®"^ 

Set-off. Where plaintiffs seeking to recover 
land have been in possession of, or enjoyed the 
rents, issues, and jirofits from, lands of defend¬ 
ant, which they had received in exchange for the 
lands involved in the suit, the latter has a right to 
plead such benefits as-a set-off to plaintiffs’ claim 
for mesne profits.®® 


80. Pa.—^Titus V Poland Coal Co, 
119 A. 540 275 Pa 4il. 

19 C.J. p 123b note 14. 

81. Mo—Younir v. Downey, 46 S.W, 
962, 145 Mo. 201. 

19 C J. p 1235 note 77, p 1236 notes 
9-11, 14. 

82. Md —Shipley v. Alexander, 8 
Harr & J 84, 5 Am D 421. 

19 C J. P 1236 note 16. 

83. WVa—McCann v. Righter, 12 
S.E 497, 34 W.Va 186. 

84. Neb.—Fletcher v. Brown, 63 N. 
W 577, 35 Neb 660. 

19 C J. p 1237 note 22. 

85. Pa.—Chambers v. Lapsley, 7 Pa 
24. 

86. Ala.—^Wisdom v. Reeves, 18 So. 
13, 110 Ala 418. 

19 C.J. p 1237 note 24. 


87. Ga—Acme Brewing: Co v Cen¬ 
tral R. & Banking* Co, 42 S E. 8, 
115 Ga, 494 

19 C J. p 1237 note 25. 

88. Ky —Lalramore v. Scott, 32 S W. 
213. 17 Ky.U 601 

19 C J p 1237 note 26. 

89. N.Y —Jaekson v Combs, 7 Cow. 
36, affirmed 2 Wend. 153, 19 Am. 
D 568 

19 CJ. p 1237 note 27. 

90. Ga.—^Williamson ▼. Heyser, 74 
Ga. 271. 

91. La—Leathern & Smith Lumber 
Co. V. Nalty, 33 So. 354, 109 La 
325. 

19 C.J. p 1237 note 29. 

92. Pa.—Brandmeler v. Pond Creek 
1 Coal Co, 67 A. 951, 219 Pa. 19. 
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93. NY—New York, O & W Rv. 
Co V. Livingston, 201 N.Y S 629, 
206 Apr>Div 589, affirming 198 N 
YS 683, 120 Misr 146, and modi¬ 
fied on oth*T giounds 144 NE 589, 
238 N Y 300. 34 A L R. 1078. 

19 C J p 1237 note 31. 

94. Cal —Ross v Evans, 4 P. 443, 65 
Cal. 439 

19 C.J. p 1237 note 32. 

95. Ind —Vance v. Congressional 

Tp, 7 Blackf 241. 

96. Md —Drury v. Coner, 1 Harr. & 

G. 220 

97. Colo—Whitehead v Callahan, 99 
P. 57, 44 Colo. 396 

98. Ga.—Mills v. Geer, 36 S E. 673^ 
111 Ga. 275, 62 L.R.A. 934. 
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§ 134. Parties 

a. Parties plaintiff 

b. Parties defendant 

a. Parties Plaintiff 

An action for mesne profits may be brought In the 
name of either the nominal plaintiff or his lessor, unless 
local law requires suit by the real party in interest. The 
action may be brought by a cestui que trust, or Jointly by 
two tenants in common against a third. 

While an action for mesne profits or a count 
for mesne profits in an action of ejectment cannot 
be brought in the name of both the nominal plain- 
tifif Jiiid his lessor,it may be brought in the name 
of either,^ except where statute or the local prac¬ 
tice requires suit by the real party in interest.^ 
The action may be brought by a cestui que trust,^ 
or by a municipal corporation for the use of its 
streetS.4 A joint action may be brought by two 
tenants in common against a third cotenant.® 

An heir or devisee cannot maintain an action 
for profits accruing during the life of the ancestor.® 

b. Parties Defendant 

The proper defendant in an action for mesne profits 
is the disseizor, his servant or tenant, or one acquiring 
titie from him. Only such parties can be joined as de¬ 
fendants as join in committing the wrong. 

The proper defendant in an action to recover 
mesne profits is the disseizor,7 his servant,® his 
tenant,or one acquiring title from the disseizor 


Upon the death of defendant pending an action of 
ejectment, his heirs may be substituted as dt fond¬ 
ants and held liable for mesne profits accruing 
during the period of their possession after his 
death but as to profits accruing during the de¬ 
cedent’s possession his administrator is liable.^- 

Only such parties can be joined as defendants 
as join in committing the wrong complained of,^^ 
but parties intermeddling with real estate by put¬ 
ting another in possession are liable together with 
the parties in possession for mesne profits.^^ 

§ 135. Pleading 

Recovery of mesne profits or damages may be 
sought in the ejectment action or in a separate ac¬ 
tion. These modes of procedure arc separately 
considered in the two following sections. 

§ 136. - In Ejectment Action 

For plaintiff in an ejectment action to recover dam¬ 
ages or mesne profits for withholding or using the land, 
the declaration or complaint should allege such damages 
or profits and contain a prayer therefor; but the re¬ 
ceipt by defendant of such rents and profits need not 
be averred. 

In order that plaintiff may recover damages, in 
an action of ejectment, for the withholding or the 
use of the lands, the declaration or complaint 
should allege such damages, and contain a prayer 
therefor,^® and the damages awarded cannot ex¬ 
ceed the claim in the declaration or complaint.i® 


99. NC—Den v. Lunsford, 44 N C 
401 

Por.sons entitled to recover see su¬ 
pra § 131 a. 

1- N C —Den v Lunsford, supra. 

10 C J p 1237 note 40 

2. Colo —Linibergr v Higenbotham, 
17 P. 481, 11 Colo 156. 

19 CJ. p 1237 note 41 

3. Ky.—Pugh V Bell, 1 J J Marsh. 
398. 

4. Fla —Apalachicola v. Apalachi¬ 
cola Land Co., 9 Fla. 340, 79 Am D. 
284 

6. N C —Camp v. Homesley, 33 N.C. 

211 . 

6. N.Y.—Hotchkiss v. Auburn & R 
R Co. 36 Paili 600 

7. Pa—Mct'ready v Guardians of 
Poor, 9 Serg & R. 94, 11 Am D. 
667 

19 C.J p 1238 note 49. 

Persons liable see supra § 131 b. 

Corporation 

Pa—McCready v. Guardians of Poor, 
supra. 

Infants in possession and receiv¬ 
ing rents and profits through their 
guardian may be made defendants to 


such action—Molton v. Morafoid, 10 
N.C. 483. 

landlord 

An action for mesne profits may 
be maintained against the landlord 
in fact who received the rents and 
profits and resisted recovery in the 
ejectment suit, although he was not 
a party to that suit and did not take 
upon himself the defen.se thereto 
upon the record—Chirac v Heinick- 
er, Md, 11 Wheat 280, 6 L Ed 471 

8. N.Y.—Morgan v. Varick, 8 Wend 
687. 

9. Ga—^Willingham v. Long, 47 Ga 
540. 

19 C.J p 1238 note 61 
10- N.Y —Morgan v Vanck, 8 Wend 
587. 

11. Iowa —Cavender v. Smith, 8 
Iowa 360. 

12 . Iowa.—Cavender v. Smith, su¬ 
pra 

13- Pa—Eastwick v. Saylor, 85 Pa 
15. 

19 CJ. p 1238 note 56. 

14. Pa—Storch v. Carr, 28 Pa 135. 

15. Ala—Simmons v Holliday, 148 
So 327, 226 Ala 630 

Vt—Capital Garage Co. v. Powell, 
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122 A 423, 97 Vt 204. petition dis¬ 
missed 123 A 200, 07 Vt 328. 

19 C J. p 1238 notes 58, 59. 

Separate statement 

(1) In New York, under a statute 
entitling plaintiff, m an action of 
ejectment to recover possession of 
land, to demand damages for with¬ 
holding It, damages need not be 
pleaded as a separate cause of ac¬ 
tion—Clason V Baldwin, 29 NE 226. 
120 NY 183—19 C.J. P 1238 note 59 
Ic] (1) 

(2) In Oregon, under the statute, 
the right to damages is equivalent 
to an action of trespass for mesne 
profits at common law, and, wdnle it 
may be Joined with a claim for pos¬ 
session. It should be sepaiately stat¬ 
ed—Wythe V. Myers, CCOr, 30 P. 
Cas No 18,119, 3 Sawy 695. 

16- Ark—Robertson v Lewis, 116 S. 

W2d 264, 195 Ark 989. 

19 C J p 1238 note 60. 

Carnages for waste not allowable 
Claim for damages in ejectment us¬ 
ing code form “for detention" of land 
is confined to mesne profits for use 
and occupation, and claim in such 
form does not ju.stify recovery of 
damages for waste allowed by stat- 
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Where there is a prayer for damages which is sub¬ 
ordinate to the principal prayer for the restitution 
of the property, if the latter fails under the allega¬ 
tions of the complaint, the former prayer must also 
faiL^*^ Where damages are claimed for a period 
preceding the commencement of the action, the 
declaration should also allege title in plaintiff at 
some prior date and as continuing to the time of 
bringing the action, and entry of defendant at 
some intervening date.^® 

The rules first stated also apply with reference 
to a recovery of mesne profits in ejectment ac¬ 
tions so a plaintiff in an action of ejectment 
who does not declare for mesne profits cannot re¬ 
cover them.20 It is not necessary, however, to 
aver the receipt by defendant of such rents and 
profits,2l or to include the prayer in every count of 
the declaration.22 

A prayer, in an ejectment suit, for one half of 
any rents and profits which defendant may have 
received from the land amounts to a prayer for 
an accounting.23 

§ 137. - In Separate Action 

The declaration or complaint in an action for mesne 
profits should allege plaintiff's title to, or possession of, 
premises, his expulsion, the length of time out of pos¬ 
session, defendant's receipt of rents and profits, and 
plaintiff's reentry and possession. 


The declaration or complaint in an action of tres¬ 
pass for mesne profits should allege plaintiff’s title 
to, or possession of, premises,24 his expulsion,^^ 
the length of time during which he was deprived 
of possession,^® the receipt of rents and profits by 
defendant,27 and the reentry and possession by 
plaintiff,28 but it is unnecessary to aver that the 
relation of landlord and tenant existed between 
the parties as in an action for use and occupa- 

tion.29 

A defect m the complaint may be supplied by de¬ 
fendant’s answer or other pleading.30 

§ 138. Evidence 

a. In general; matters to be proved 

b. Admissibility 

a. In General; Matters to Be Proved 

A plaintiff seeking mesne profits or damages must 
prove all the essential elements of a right to recover; the 
burden is on him to establish the value of rents and 
profits by satisfactory evidence, and damages must be 
proved with reasonable certainty. 

A plaintiff seeking mesne profits or damages 
must prove all the essential elements of a right 
to recover, such as his title and a reentry, defend¬ 
ant’s liability by reason of possession, and the 
amount of the damages ,3i and, where by statute 
It is essential to a recovery of rents and profits 


ule.—Simmons v Holliday, 148 So. 
327, 226 Ala 630. 

^'Whole profits’* 

An allegation of damages, In a 
declaration in ejectment, that de¬ 
fendants took “the whole profits un¬ 
to themselves to the damage of plain¬ 
tiff,*’ did not limit recovery to profits 
actually received by defendants from 
the use of the premises, but per¬ 
mitted recovery of the annual value 
of the premises or the profits that 
might have been received from its 
use —Capital Garage Co v. Powell, 
122 A. 423. 97 Vt 204, petition dis¬ 
missed 123 A 200, 07 Vt. 328. 

17. Puerto Rico —Rosso v Rosso, 23 
Puerto Rico 122 

18. Cal —Payne v Treadwell, 16 Cal 

220 . 

19. Pa.—Porter v. Haves, 142 A. 282, 
293 Pa. 194 

19 C J. p 1238 note 62 
Allegatloiui libia siifllclent 
Pa —Weaver v. Reinhart, 11 Pa Dist 
& Co 120, 24 SchLegRec 313 
Statement of claim held enfllolent 
both for the land and the mesne prof¬ 
its.—Porter v. Hayes. 142 A. 282, 293 
Pa. 194. 

2(1 N. J.—Sneider v I Schwenk, Inc , 
115 A. 527, 96 N.J.Law 487. 


Form of declaration 

If plaintiff in ejectment desires to 
recover mtsne profits and damages, 
he must add to the complaint after 
the description of the lands "and also 
the sum of |- for mesne prof¬ 

its and damages"—Sneider v. I 
Schwenk, Inc, supra. 

21. Cal.—^Johnson v Vlsher, 31 P. 
106, 96 Cal 310—Patterson v Ely, 
19 Cal 28. 

22. WVa—Postlewaite v. Wise, 17 
WVa, 1. 

19 C.J. p 1238 note 64. 

23. Ark —Bowers v. Rightsell, 294 S 
W 21, 173 Ark. 788 

24. Mo—Young v. Downey, 46 S.W. 
962, 963, 145 Mo 261 

Action for means profits without poa. 
session 

In Indiana, in an action to re¬ 
cover mesne profits without posses¬ 
sion of the land, the complaint must 
aver that plaintiff was entitled to the 
land during the time defendant was 
in wrongful possession —O’Reilly v. 
Long, 58 N.E 563, 25 Ind App. 529. 

25. Mo—Young v. Downey, 46 S.W. 
962, 145 Mo 261. 

19 C.J. p 1238 note 66. 

26. N.Y.—^Holmes v. Davis, 19 N.Y 
488. 


27. Mo—Young v. Downey, 46 S.W 
962, 145 Mo 261. 

28. Mo —Young v. Downey, supra— 
Phillips V. Stewart, 87 Mo App. 486 

29. U S.—Schradsky v. Stimson, 

Colo . 76 P. 730, 22 C.C.A 515 

Mo.—Young V. Downey, 46 S.W. 962, 
145 Mo 261 

80. Colo—Limberg v Higenbotham, 
17 P 481, 11 Colo 156. 

Mo.—Hughes v. Carson, 2 S.W. 441, 90 
Mo 399. 

31. Pa.—Thornton v. Britton, 22 A. 

1048, 144 Pa 126 
19 CJ. p 1239 note 76. 

PlaiatiUr having title and possession 
A plaintiff in ejectment, who has 
acquired the legal title and is in ac¬ 
tual rossesson of the premises be¬ 
fore trial, must show a right to pos¬ 
session at the time suit was brought 
in order to recover mesne profits for 
the previous unlawful possession.— 
Carman v. Beam, 88 Pa. 319. 
Waiver 

In ejectment against adjoining own¬ 
er In possession of the land in¬ 
volved, where there is no proof of 
damages and almost negligible rent¬ 
al value proved, plaintiff’s request 
for judgment will be construed as a 
waiver of rents and damages.—^New- 
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that defendant had knowledge of plaintiff’s title, 
such knowledge must be shown.3 2 

The burden of proof is on a plaintiff who claims 
rents and profits to establish the value of them by 
satisfactory evidcnce.33 Damages must be proved 
with that reasonable degree of certainty necessary 
to form the basis of a judgment 4 and the proof 
of profits must not be uncertain, speculative, or 
rcmote.35 

b. Admissibility 

In an action for mesne profits, the record of the 
Judgment in ejectment is admissible for some purposes, 
although not for others. In determining the value of the 
rents and profits or of the use and occupation, evidence 
of the rental value Is admissible; and evidence of the 
character of the land Is admissible In determining its 
rental value Proper evidence, as that defendant held 
in good faith under color of title, may be admitted to 
mitigate damages. 

The record of the judgment in ejectment is ad¬ 
missible in an action for mesne profits to show title 
and that defendant was in possession at the time, 
but It IS not evidence as to the length of time of 
his possession.36 It is also admissililc to rebut a 
set-off for property taken from the premises which 
were the subject of the former aclion.^'^ If the 
landlord defends in ejectment against his ten.int, 
the record is admissible in evidence against hiin.’^s 


However, a judgment in ejectment against the ac¬ 
tual occupant is no evidence of plaintiff’s title in 
trespass for mesne profits brought by him against 
those under whom defendant in ejectment claimed, 
since they were not parties to the sint.39 

In determining value of the rents and profits or 
of the use and occupation, evidence of the rental 
value of the premises is admissible,'*® and this in¬ 
cludes evidence of rental value prior to the date 
of plaintiff’s titlc,^^ and also evidence of the rental 
value of the premises as a part necessary to the 
enjoyment of larger premises^^ from which they 
were detached by defendiint’s act. 

Evidence as to the character of the land is ad¬ 
missible as an aid in determining its rental value 
as to which there was also direct evidence but 
evidence of the value of the properly is immaterial 
and inadmissible,^^ and evidence raising collateral 
issues such as the rental valued® or net profits^"^ 
of neighboring farms, or evidence of isolated ben¬ 
efits disconnected from the usual course of defend¬ 
ant’s occupancy,4 8 jg admissible. Evidence of 

prospective profits lost is admissible not as fur¬ 
nishing a measure of damages to be adopted by 
the jury, but to be taken into consideration by them 
in arriving at a correct estimate of plaintiff’s 
I loss.-<!> 


kirk V. Newkirk, Mo App, 214 S W 
169. 

Evidence held saffleient to estab¬ 
lish plainlifCs right to reoox or rea¬ 
sonable rentals for a period of fiv< 
years before the filing of an action to 
It t over land—Parnell v. Loving, 29.5 
SW. 462. 220 Ky. 471. 

32. Mo —Robidoux v. Casseleggi, 81 
Mo 459. 

33. Conn —Texas Co v. Slosberg, 
152 A 152, 112 Conn 357. 

19 C J p 1239 note 78 
Evidence held snlllclent to support 
a finding as to the rental value of 
the property.—Italian-Amencan Bank 
V. Canepa, 199 P. 55, 52 Cal App 619 
Evidence held to show actual dom- 
agree, and not merely nominal ones. 
—Capital Garage Co. v. Powell, 127 
A. 375, 98 Vt 303. 

34. La—Union M E Chapel v. 
Rupp, App , 170 So 508 

Particular sum 

Plaintiff in possessory action held 
entitled, under evidence, to fifty dol¬ 
lars to damages for torment and In¬ 
vasion of property rights—Vidrine 
V. Vidrine, 130 So 244, 14 La.App. 
484. 

36. Vt.—Capital Garage Co. v. Pow¬ 
ell, 127 A 375, 98 Vt. 303. 

36. Pa.—Miller v. Henry, 84 Pa. 33 


•—Bailey v Fairplay, 6 Bum 450, 6 
ArnD 480 

37. Pa—Sergeant v. Ewing, 36 Pa 
156. 

38. Pa—Chambers v. Lapsley, 7 Pa 
24, 

39. NY—^Airislle v. New York City, 
1 Barb. 168. 

40. Ala—Layton v Hamilton, 107 
So 830, 214 Ala 329 

Ind —VandaJia R Co. v. Topping, 126 
NE 485, 72 Ind.App. 694. 

19 CJ. p 1239 note 84. 

Sum actually received for rent may 
be shown by defendant.—^Morc v. 
Doyoe, 22 Hun. NY., 208. 

0 x 088 receipts 

On issue of damages due plaintiff 
in ejectment for wrongful withhold¬ 
ing of public garage property, it was 
error to admit in evidence deposit 
slips showing amount of deposits 
made by a former owner while run¬ 
ning garage, such slips being only 
evidence of gross receipts, not profits, 
nor was such error rendered harm¬ 
less by fact that aggregate of de¬ 
posits was less than aggregate re¬ 
ceipts for business during time of 
detention.—Capital Garage Co. v. 
Powell. 131 A- 10. 99 Vt 244 

41. N C —Perry v. Jackson, 88 N 
C. 103. 


42. Ga—Jenkins v. Means, 69 Ga 
55. 

19 C .T. p 1239 note 86. 

43. Pa—Ackerman v. Nachbar. 3 
Kulp 188 

44. Ala —Landers v. Haves, 72 So. 
lOG, 196 Ala. 533. 

Kind aud value of crops 

Where universal custom was 
showm to rent land for ciop rent 
It was error to exclude evidence of 
kind and value of crops raised on 
land during time defendant culti¬ 
vated It—Anderson v. Sutton, 275 S 
W 32, 308 Mo 406 

45. Ind —Vandalia R Co v. Top¬ 
ping, 126 N E 485. 72 Ind App f.9 , 

Mo—Anderson \. Sutton, 275 S \\ 
32. 308 Mo 406. 

46. NC—Credle v. Ayers. 35 SE 
12S, 126 N.C 11, 48 LRA 751. 

47. Md —Mitchell v. Mitchell, 10 
Md 234 

48- Pa —Harris v. Philadelphia, 16 
A 740 

19 C J. p 1239 note 90 
49. Vt—Capital Garage Co. v. Pow¬ 
ell. 127 A 375, 98 Vt 303. 

Profits during* unlawful withholding 
In action by successful plaintiff 
In ejectment to recover damages for 
unlawful withholding, evidence of 
the business done and profits made 
I by defendant during the period of 
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Mitigation of damages. It has been held that a 
defendant may for the purpose of explaining his 
motives and in mitigation of damages introduce in 
evidence his patents or title papers in a mixed ac¬ 
tion for possession and vindictive damages,but 
it has also been held that where exemplary dam¬ 
ages are not claimed defendant cannot in trespass 
for mesne profits show in mitigation of damages 
that he entered in good faith as a purchaser for 
value, as a ground on which he would be entitled 
to be allowed for the cost of improvements Un¬ 
der statute defendant may show in mitigation of 
damages that he held in good faith under color of 
title,^^ but he cannot show that he was a joint 
trespasser with another person as a ground for re¬ 
ducing damages.^3 Neither can he show in mitiga¬ 
tion of damages that plaintiff in ejectment brought 
that action to recover onl}" a part of the premises 
in question where the record shows title in plain¬ 
tiff to the w’hole.®^ 

Other matters. Defendant cannot go into mat¬ 
ters which were litigated in the action of eject- 
ment.55 A notice claiming mesne profits served 
on a defendant in ejectment is admissible in evi¬ 
dence at the trial W'herc plaintiff seeks to re¬ 
cover special damages for an injury to the free¬ 
hold, defendant may show that the act complained 
of was a beneficial impro\ ement.57 Where plain¬ 


tiff demands full damages, defendant is entitled to 
show the interest of other persons, so as to limit 
plaintiff’s recovery to damage to his interest.®* 

§ 139. Trial 

The amount of mesne profits or damages. If any, 
Is a question for the Jury, under proper instructions; 
plaintiff may be permitted to send out a statement, based 
on the evidence, to aid the Jury in their caiculation. 

The amount of mesne profits or damages, if any, 
IS a question for the jury,®9 under proper instruc¬ 
tions.*® 

An action for mesne profits, although in form 
trespass, is really for the use and occupation, in¬ 
volving the statement of an account, and it is prop¬ 
er to permit plaintiff to send out a statement, based 
on the e\id(.nce, to aid the jury in their calcula- 
tion.*i It is too late after verdict to object to the 
action of the court in allowing the same jury which 
tried the case on its merits to fix the value of the 
land and the rents and profits thereof and the val¬ 
ue of the improvements claimed by defendant *- 
It is no ground to stay an action to recover mesne 
profits that there is a suit pending in the federal 
court brought by the United States to cancel a pat¬ 
ent under which plaintiff claimed title.*^ 

§ 140. - Verdict and Findings 

Ordinarily the verdict of the jury is conclusive as to 


the unlawful withholding- hfld er¬ 
roneously excluded—Capital Garage 
Co. V Powell, supra 
Profits in previous years 

In action bv plaintiff m eiectmfnt 
to recover damages for wrongful 
withholding, evidence of net profits 
made by him in previous years is 
admissible, if not too remote, the 
question of remoteness being ad¬ 
dressed to trial court’s discretion.— 
Capital Garage Co. v. Powell, supra. 

50. La.—Bailey v. Hickman. 12 La. 
415. 

51. Md —Tongue v. Nutwell, 31 Md 
302 

52. Ala—Turnipseed v. Fitzpatrick, 
75 Ala. 297. 

53- N Y.—liyers v. Wheeler, Lalor 
389. 

54- N.T.—Graves v. Jo ice, 5 Cow. 
261. 

B5. Pa.—Douglass v. Haldeman, 2 
Watts 81. 

56L Pa.—Hart v. McGrew, 11 A. 617, 
8 Pa.Cas. 605. 

57. Or—Meier v. Portland Cable R 
Co., 19 P. 610, 16 Or 600, 1 LRA 
856. 

66. N.Y.—Halleran v. Manzione, 3 
N.Y.S 2d 181, 166 Misc 679, modi¬ 
fied on other grounds 12 iV Y S 2d 
487, 257 App.Div. 852, appeal grant- | 


od and questions certifi< d In re 
Giiffin’s Estate 14 N Y S 2d 4 88 
257 App Div 1003, affirmed and < t r- 
tified questions answered Halbran 
V. Manzione, 24 N E 2d 496, 281 N 
Y. 845. 

59. Fla.—Cowart v. Venable, 98 So 
219, 86 Fla, 367—^Ewing v. Cleary, 
88 So. 260 81 Fla. 420 

19 C J. p 1241 note 30 [a] 

Bvldenoe held to wanunt suhinlB- 
slon to the jury of the nut'll ion of 
damages in an ejectment actu»n, as 
against direction of a \crdict—Clus¬ 
ter V. Royse, 179 P. 353, 104 Kan 
339. 

Quantity and value of crop 

In suit for rents and pi off Is for 
use and o< i^upation of land custom¬ 
arily rented on shares, court should 
submit to the jury question as to 
quantity of corn raised and gathered, 
or which could have been raised and 
gathered duiing years not barred 
by limitation, and tell jury to return 
verdict for reasonable market value 
theic*of on premises—Anderson v. 
Sutton, 275 S W. 32, 308 Mo 406. 

60. Particular inatmetiouB couBid. 
ered 

(1) In ejectment suit instructions 
for measuring yearly rents and 
ascertaining monthly rentals subse¬ 
quent to trial held not to authorize 
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double recovery—Anderson v Sut¬ 
ton, 293 SW. 770, 316 Mo 1058 

(2) In ejectment, with a chum of 
dam.tge for unlawful detention, in¬ 
struction that jury might award 
whatever they saw fit, arriving at 
amount frcim testimony, but not in 
excess of the amount claimed, held 
not erroneous—Layton v. Hamilton, 
107 So 830, 214 Ala 329. 

(3) In suit to recover damages 
and rents and profits for use and oc¬ 
cupation of land which was consoli¬ 
dated with defendant’s suit for value 
of improvements, instruction that 
jury could not assess value of rents 
and profits on value of improvements 
placed thereon in good faith held 
misleading and confusing and contra¬ 
dictory of another instruction, and 
instruction that Jury could not allow 
defendant any sum for improve¬ 
ments, except that in determining 
value of rents and profits they 
should consider adaptability of land 
for purpose for which it was used by 
defendant by reason of improve¬ 
ments, held erroneous.—Anderson v 
Sutton, 275 S W. 32, 308 Mo. 406. 

61. Pa—Blight V. Ewing, 26 Pa. 

135. 

62. N.Y.—Corr v. Porter, 3 Gra't 

278. 

63. Cal —^Avery v. Contra Cos«a 

County Super.Ct., 57 Cal. 247. 
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the amount of damages. Where there is no finding as to 
the value of the use and occupation, plaintiff ia not 
entitled to mesne profits; and a verdict for mesne profits 
cannot stand in the absence of evidence as to the amount 

Ordinarily the verdict of the jury is conclusive 
as to the amount of damajj:es, and a different sum 
cannot be allowed by the court on a finding made 
by It but where the case warrants nominal dam¬ 
ages only and a verdict for substantial damages is 
rendered, the sum so awarded may be stricken out 
by the court and judgment for plaintiff entered for 
the land.®5 Where there is no finding as to the 
value of the use and occupation, plaintiff is not en¬ 
titled to mesne profits,®® and a verdict for mesne 
profits cannot stand in the absence of evidence as 
to the amount.®^ 

If an informal verdict is rendered, and defend¬ 
ant tails, at the time it is announced, to request 
that It he made formal and cc rtain, the court should 
Construe it, if possible wuthin the pleadings and 
evidence, so as to give it the effect intended by the 
jury ®* 

Where damages for use and occupation are 
sought in an action of ejectment, a verdict assess¬ 
ing “the damages for rent" is sufficient, since the 
jury IS only required to assess the amount of dam¬ 
ages, and the words "for rent" are surplusage,®® 
likewise the fact that a finding as to damages for 
detention referred to “rent" is not material, where 
tht only proof in that regard referred to rental 
value, as to which there was little difference of 
opinion.70 

§ 141. Injunction or Receiver 

The court has been held powerless, pending an ac¬ 
tion of ejectment, to restrain defendant from collecting 
rents 

It has been held that the court has no powxr 
pending an action of ejectment, to restrain defend¬ 
ant from collecting rents 71 

Staying rxccultoft of judgment m ejectment. 
Where a defendant in ejectment brings action to 
recover for improvements, subsequent to a judg¬ 


§ 148 

ment against him which includes the accruing rents 
and profits until the delivery of possession, an in¬ 
junction, perpetually enjoining execution of the 
judgment, unless plaintiffs in ejectment pay the 
value of the improvements, does not prevent the 
accruing thereafter of the monthly rents and prof¬ 
its under the judgment in ejectment.72 

The appointment of a receiver to preserve rents 
and mesne profits in, or pending the determination 
of, an action of ejectment is considered m the C. 
J.S. title Receivers § 7, also 53 C.J. p 24 notes 25- 
29. 

§ 142. Security for Payment 

The court cannot require, pending an action of eject¬ 
ment, security from defendant for mesne profits. 

The court cannot require, pending an action of 
ejectment, security from defendant for mesne prof- 
its.73 

Where defendant, in order to avoid the appoint¬ 
ment of a receiver of the rents of the land pending 
the action, stipulates for the entry of an order re¬ 
quiring him to file security for the payment of the 
rent of the premises as the court may direct, an 
undertaking given in pursuance of an order en¬ 
tered upon the stipulation is not merged in, and 
superseded by, a judgment dismissing the com¬ 
plaint, w'herc the judgment is subsequently reversed 
and a judgment is rendered in favor of plaintiff.74 
Such an undertaking is valid and binding until a 
final judgment is rendered,7® and a final judgment 
directing defendant to pa> plaintiff certain rents 
of the premises is a direction and order of the court 
within the meaning of such undertaking.76 

§ 143. Judgment and Enforcement Thereof 

A Judgment for mesne profits in an ejectment ac¬ 
tion Is separate and distinct from the Judgment in eject¬ 
ment, and IS in personam and not in rem. 

A judgment for mesne profits in an action of 
ejectment is entirely separate and distinct from 
the judgment in ejectment 77 Jt is in personam 
and not m rem.78 Under the statutory action for 


G4. Cal—Mills V Fletcher, 34 P 
6.37. 100 Cal 142 

Assessinenl o1 damages or profits 
sec infra ^ ITCJ 

G5. Pa—(\)pp V Kidney, 8 A. 836. 
116 Pa 228 

66 . Aik—Cannon v Davies, 33 Ark 
56 

Cal —Camarillo v. Fenlon, 49 Cal 
202 

67. Or —Crane v Slate R & Navi¬ 
gation Cu. 133 P 810, 66 Or 317. 

19 C J p 1239 note 79 


68. Cal—.lohnson v Visher, 31 P 
106. 96 Cal 310 

69. Ala—Webb v Reynolds, 36 So 
15. 139 Ala 398 

TO. Ala—Wilson v Federal Land 
Bank of New Orleans, 159 So 493, 
230 Ala 75. 

71. Pa—France v. French, 2 Pa-Co 
165 

72. Mo —Stump v Homback, 18 S 
W 37, 109 Mo. 272. 

19 C J p 1240 note 6 

73. Pa—France v French, 2 Pa Co 
165 


74. N T—Clutt \ Knies, 7 NE 181, 
102 N y 377 

19 C J p 124 0 note 8 

Receiver see supra 4 141 

75. N Y —Clute v Knies, supra. 

76. N Y —Clute v Knies, supra 

77. Pa—In re Hartzoff’s Estate, 29 

PaDist. 907, 49 Pa Co 198. 17 

North Co 188, affirmed 113 A. 193, 
270 Pa 172 

78. Pa—In re Hartzog’s Estate, su¬ 
pra. 
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use and occupation the court must render judg¬ 
ment as in actions of assumpsit for use and occu- 
pation.79 

§ 144, Elements and Measure of Damages 

a. In general 

b. Rents and profits actually received 

c. Increased rental by reason of im¬ 

provements 

a. In General 

Compensation constitutes the purpose and basis of 
damages m actions for mesne profits or damages In eject¬ 
ment. This compensation Is ordinarily the fair or rea- 


eoivable rental of the land for the time defendant was in 
wrongful possession; but damages additional to the rental 
value will be awarded if necessary for making the dis¬ 
seizee whoie. The measure of damages is also said to be 
the value of the use and occupation during wrongful 
holding. 

Compensation constitutes the purpose and basis 
of damages in actions or proceedings to recover 
mesne profits or damages in ejectment.*'® This 
compensation is ordinarily the fair or reasonable 
rental of the land for the time during which plain¬ 
tiff was entitled to possession and defendant was 
in wrongful possession, not exceeding the period 
of limitation, if any, that may be prescribed by 
statute,*^ and regardless of defendant’s good or 


79. N.T.—^Woodhull v. Rosenthal. 61 
N.Y 382 

80. Ala—Profile Cotton Mills v. 
Calhoun Water Co. 85 So 284, 204 
Ala. 243. 

Cal—Rector v. Lewis. 188 P- 1018, 
46 CalApp 168. 

Mont—Kurth v Le Jeune. 269 P 
40X, 83 Mont 100 

is; y —City of Syracuse v. Hogan. 
1.38 N.E 406, 234 NY 457. rever.s- 
Ing 193 NYS 928, 201 App Div. 
874 

19 C J p 1241 note 29 

“The action [to recover the dam¬ 
ages occasioned by being deprived of 
tht use and occupation of property) 
sounds in tort, and the rule of dam¬ 
ages IS the one generally governing 
in tort actions It has for its very 
foundation, the doctrine of compen- 
.sation for the pecuniary loss result¬ 
ing from the unlawful act'’—Capital 
Oarage Co v Powell, 127 A. 375, 377, 
98 Vt 303 

Prevention of sale at profit 

No damages w'lll be assessed be¬ 
cause dt fendant prevented a sale of 
the land at a profit where it ap¬ 
pears that tht land is steadily in¬ 
creasing in \alue—Guy v McDuffie, 
49 So 222, 123 La. 641 

81. Ala—^Wiggins v. Stewart Bros., 
109 So 101, 215 Ala 9—Profile Cot¬ 
ton Mills V Calhoun Water Co , 85 
So 284. 204 Ala 243. 

Cal.—Southern Pac Land Co. v Me- 
serve. 198 P 1055. 186 Cal 157— 
Rector v. Lewis. 188 P. 1018, 46 
CalApp. 168 

Conn —Dunn v Poirot, 118 A. 33, 97 
Conn. 713 

La—Bodinger Realty Co v Tulane 
Investment Co, 3 La App 261 
Okl—Campbell v. Dick, 176 P. 520, 
71 Okl 186. 

Pa—Titus V. Poland Coal Co, 119 
A. 540. 275 Pa. 431. 

Utah—Baker v Goodman, 194 P 117, 
57 Utah 349. 

19 C J p 1241 notes 30, 31. 

DiAcnlty in renting 

One depriving the owner of real 
estate of its use and value is lia¬ 


ble for its rental value when sued 
in ejectment even though the owner 
might have had difficulty in renting 
It to some one el’^e —Italian-Amerl- 
can Bank v Canepa, 199 P. 56, 52 
Cal App 619. 

That no one is willing* to pay csjfti 
rent for land so that it is cuMtomari- 
ly rented on shares, does not excuse 
defendant from paying reasonable 
value therefor—^Anderson v. Sutton, 
275 SW 32. 308 Mo 406. 

m equity 

“In allowing a recovery for rents 
in suits involving the title 
and right of possession to land, 
equity will he guided by the statutes 
governing the allowance theiefor in 
an action at law “—Pritchett \ Hib- 
bler, 88 So 882. 126 Miss 379. 

Farm land 

(1) “The rule for estimating dam¬ 
ages for the withholding [of] farm 
lands IS necessarily dlfTerent from 
the rule applicable to othei propert> 
Farm lands are generally not let h> 
the month bat by the season, and 
consequently damages or rent must 
be hashed upon the season”—Gtnftr- 
dini V. Kline, 190 P. 668, 670, 21 Ariz 
523. 

(2) The rents and profits of farm 
land are to be determined by Its 
value, in the hands of a prudent 
and discreet tenant, upon a judicious 
system of husbandry, to Ive influ¬ 
enced in some measure by the ac¬ 
tual mode of treatment of the land 
by the occupant—Bolling v Lersner, 
26 Gratt 36, 67 Va. 36 

Mill Site 

When the premises in dispute are 
a mill site having a steam sawmill 
thereon, the mesne profits ma> em¬ 
brace the rent of the mill and of the 
site as one establishment, the whole 
may be treated as realty, for the 
purpose of estimating plaintiff’s dam¬ 
ages —Morns v Tinker, 60 Go. 466 

Mineral rights 

Where defendant had leased the 
premises to a mining company, the 
loyalty received by him, and due to 
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him under the lease, w*as a proper 
measure for the damages recoverable 
as mesne profits—Moragne v Doe. 
39 So 161. 143 Ala 459, 111 Am.S R 
52. 5 Ann Cas 331 

Unimproved city lots 

(1) It has been held that a city 
cannot receiver mesne profits from a 
squatter on vat'ant land belonging to 
the city who used it for agricultural 
purposes, and that it is not suffi¬ 
cient in an action for damages to 
show that defendant has made some¬ 
thing by his unlaw'ful act, but it 
muf>t be shown that plaintiff has lost 
something—Uniontowm v. Berr>, 72 
SW 296, 24 KyL 1692 

(2) But It also has been held that 
W’here defendants weie legally with¬ 
holding \acant city property from 
plaintiff, they were liable in eject¬ 
ment for the rental value thereof, 
if the lots had a rental value—Mc¬ 
Donald V Kenney, 140 SW 999, 101 
Ark. 9. 

(3) And the owner is entitled to 
rents and profits according to the 
value of the land for the purpose to 
which it was devoted by the occu¬ 
pant, who IS to pay what the use of 
the land is worth to him —^Wolcott \ 
Townsend, 49 Iowa 456—^Dungan v 
Von Puhl, 8 Iowa 263 

Particular sums 

(1) $5 per month held excessive 
where plaintiff, testifying that that 
was the monthly rental value, clear¬ 
ly had in mind annual rent and said 
so on cross-examination —Owens v 
Thom.is, 98 S W 2d 561, 339 Mo 532 

(2) $108 44 held reasonable as the 
rental value of a twelve-foot strip of 
land.—Belotti v Bickhardt. 167 N 
YS 19, 180 App.Div 890, 101 Misc 
107, reversed on other grounds 127 N 
E 289, 228 N.Y 296. 

(3) $650 damages for detention of 
real property by way of reasonable 
lentals, where court directed ver¬ 
dict for $560, and plaintiff claimed 
$300, held excessive.—Spears v. 
Schaff, 229 P. 506. 103 Okl. 10. 
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bad faith ;®2 but the disseizee is entitled to all he 
has lost, be it more or less than the rental value,*^ 
and additional damages will be awarded if neces¬ 
sary for making plaintiff whole.The measure of 
damages is also said to be the value of the use and 
occupation of the realty while adversely or wrong¬ 
fully held and under some statutes the same 
rule applies in this class of cases as to the measure 
of damages as would prevail in assumpsit for use 
and occupation.*® The true measure of damages 
has been said to be the injury done to the freehold, 
whether by withholding the profits therefrom or by 
waste committed thereon.**^ 

A tenant in common as against a stranger can 


recover as mesne profits only his proportionate 
share, since defendant is still liable to a suit by the 
other cotenants.** 

Ownership of crops. As appears in Crops § 8, 
the owner of land can in no case be held to be the 
owner of the crops grown and actually harvested 
on the land by defendant while in possession; nor 
can he recover the fruits of the land from one 
who has purchased them from an occupant while 
the latter was in adverse possession;*® and the 
damages to which he is entitled for the wrongful 
withholding of land are the same whether or not 
a crop was grown thereon.®* 


82. Mo—Anderson v. Sutton, 275 S 
W 32, 308 Mo 406. 

83. Vt —Capital Garage Co v. Pow¬ 
ell. 127 A 375, 378, 98 Vt 303 
The term ^*rea.tal value,** in a broad 

sense, “comprehends all that is in¬ 
cluded In the term ‘damage.s ’ “—Cap¬ 
ital Garage Co. v. Powell, supra 

84. Vt —Capital Garage Co v. Pow¬ 
ell, supra 

19 C.J p 1242 notes 42-44 

“Bzpeiues in removing encroach¬ 
ments upon such property and restor¬ 
ing it to such condition as It would 
have been if defendant had not 
wrongfully taken possc'ssion thereof” 
may be awarded —City of Syracuse 
V Hogan, 138 N.B. 406, 408, 231 N.Y 
467. reversing 193 N Y S. 928, 201 
AppDiv. 874. 

aains prevented; prospective profits 

“The wrongdoer must respond for 
gains prevented, as well as for losses 
sustained, so far as the same are 
sufficiently alleged and proved 
Prospective profits need not be sus- 
I eptible of calculation wHh niathe- 
niatical exactness, . . provided 

there is a sufficient foundation for a 
rational conclusion."—Capital Garage 
C^o. V. Powell. 127 A. 375, 378, 98 Vt 
303. 

85. Cal—Shamlian v Wells, 242 P 

483, 197 Cal 716, followed in 

Danielian v VTella. 242 P 485, 197 
Cal. 801—Southern Par Hand Co 
V. Meserve, 198 P 1055, 186 Cal 
157. 

Ind —Vandalia R Co v Topping, 126 
N.E. 486, 72 Ind App. 694 
Mont—Kurth v. Le Jeunc, 269 P. 
408, 83 Mont. 100 

N Y —Shea v. Campbell, 128 N.Y.S 
508, 71 Misc. 222. 

Vt.—Powers v Trustees of Cale¬ 
donia County Grammar School, 106 
A. 836. 93 Vt 220. 

Where there are no rente or 
profits the measure of jdamages is 
the value of the use and occupation 
of the land during the unlawful pos¬ 
session.—Syracuse Gas Light Co. v. 


Rome, W & O R. Co. 11 N Y Civ 
Proc 239. modified on other grounds, 
5 N YS 459, 61 Hun 119 

Inelnsion of defenaant*B property 

in computing the value of use is er¬ 
roneous, so, where the use of the 
land w'as of no value without w'ater, 
and the only water available was 
that owned by the defendants, find¬ 
ing fixing the value of the use of the 
land during the occupation held ex¬ 
cessive in that the computation made 
allowed plaintiff damages for the 
use of the ivater which was defend¬ 
ants’ own property—Southern Pac 
Land Co v. Meserve, 198 P. 1055, 186 
Cal. 157. 

ITBiiiclosod prairie land 

Where it was shown that defend¬ 
ant was not in actual possession of 
the land in dispute and received no 
profits therefrom, and that it was 
uninclosed and unimproved prairie 
land. It was held that no damages 
could be aw^arded for use and occu¬ 
pation —Gnfley v. Kennard, 38 N W. 
791. 24 Neb 174. 

Fartioolar sums 

(1) 1100 for the use of church 
property, consisting of one acre of 
land writh the church building and 
appurtenances connected therew'ith, 
for three and one-half years, held 
proper—Union M E Chapel v Rupp, 
La.App , 170 So 508. 

(2) 1100 for the use of land occu¬ 
pied by defendant for three years, 
and appropriation of a small house, 
held proper—Keel v. Sutton, 219 S 
W. 361, 142 Tenn 341 

86 . N Y —^Willis V McKinnon, 70 N 
E 962. 178 N.Y 461. 

19 C J p 1241 note 40. 

87- Fla—Norman v. Beekman, 50 
So 876, 58 Fla 325 
Waste see infra § 146. 

Ferry lauding 

In trespass for mesne profits for 
a ferry landing, the measure of dam¬ 
ages is the net profits of the ferry, 
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that IS, the proceeds after deduct¬ 
ing the expense of operating it 
Ga—^Averett v. Brady, 20 Qa 623. 
Tex—Dunlap v. Yoakum, 18 Tex 
682 

Coal mine 

(1) The measure of damages is the 
fair value of the coal in place and 
such injury to the land as the min¬ 
ing may have cM.used.—Titus v. Po¬ 
land Coal Co., 119 A. 540, 275 Pa. 
431—Forsyth v. Wells, 41 Pa 291, 
80 Am D 617. 

(2) But It has also been held that 
the proper estimate of damages in 
such case is the value of the coal 
per ton after it is severed from its 
native bed and before it is put 
upon the mine cars without deduct¬ 
ing the expense of severing—Barton 
Coal Co V. Cox, 36 Md. 1, 17 Am.R 
525. 

(3) In an ejectment suit, where 
there wras a real contest as to title 
to < (lal lands, but defendant con¬ 
tinued to mine coal in disregard of 
an injunction, complainant was prop¬ 
erly allowed to recover the value of 
the coal at the tipple, less the cost 
of mining —Staub v Sewanee Coal, 
Coke & Land Co, 205 S.W. 320, 140 
Tenn 505. 

Ore mines 

In trespass for mesne profits aris¬ 
ing from ore lands the measuie of 
damages Is the value of the ore in 
place, which is to be a.scertained by 
deducting the cost of mining, cleans¬ 
ing, and di'Iivcrlng the ore in the 
market from its market value thus 
delivered—Ego v Kille. 84 Pa 333— 
Coleman's Appeal. 62 Pa 252. 

88. Cal—McGuire v. Lynch, 59 P. 
27, 126 Cal 67(i 

89. U.S—Shotwell v. Boehm. Pa., 1 
Dali 172, 1 LEd 86 

Cal —‘Johnston \ Fish, 38 P. 979, 
105 Cal 420. 45 Am.S R. 53. 

90. Mo —Bcchler V. Bittick, App., 
121 SW.2d 188. 
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b. Bents and Profits Actnally Beceived 

The general rule Is that the owner is not confined to 
the rents or income actually received by the party re¬ 
quired to make restitution, but is entitled to the rental 
value of the property; but there is authority for awarding 
the rents and profits actually received, in appropriate cir¬ 
cumstances. 

The general rule is that the owner is not con¬ 
fined to the rents or income actually received by 
the party required to make restitution, but is enti¬ 
tled to recover the rental value of the property,®^ 
but there is some authority apparently to the con¬ 
trary,and It has been said that sometimes the 
amount of mesne profits may be ascertained by 
proving the profits actually received so, in cas¬ 
es where the title was in doubt and defendant was 
not a mere trespasser, courts of equity have some¬ 
times awarded the rents and profits actually re¬ 
ceived and not the rental value of the land.®^ So 
also a tenant m common who has the use of the 
whole estate without any actual ouster of his co- 
tenants IS liable only for the rents and profits ac¬ 
tually received but if one tenant in common 
actually ousts his cotenants and forcibly keeps 
them out of possession, he is liable as a trespasser 
for the actual rental value of their respective in¬ 
terests m the estate,^® 

c. Increased Rental by Reason of Improve¬ 

ments 

The general rule is that a bona fide occupant of land 
is not liable for the Increase in its rental value caused 
by Improvements put upon It by him, but that the rents 
must be computed upon the basis of the condition of the 


land whan defendant took possession; however, there is 
some dissent, and the rule does not apply in some situa¬ 
tions, as where the occupant has been allowed full com¬ 
pensation for improvements, or made them in bad faith. 

Although there is some authority to the contra- 
ry,®7 as where particular statutes have such ef¬ 
fect,®® the general rule is that a bona fide occupant 
holding possession of land under color of title is 
not liable for the increase in the rental value of 
the land caused by improvements put upon it by 
him, but that the rents must be computed upon the 
basis of the condition of the land when defendant 
took possession.®® The rule is especially applicable 
where the only rental value is attributable to such 
improvtnients 1 It does not apply where the oc¬ 
cupant has been allow^ed full compensation for 
improvements,- or for his expenditures in making 
them,® or the owner is required to pay interest on 
the value of the improvements,^ or the improve¬ 
ments are of no appreciable or permanent \aliie,^ 
or consist merely in adapting or preparing the 
land for the purpose for which it is used,® or were 
not made in good faith,7 as where they were made 
after judgment against the occupant,® and the rule 
IS subject to the limitation that where defendant 
remained on the property after an adverse judg¬ 
ment he may be compelled to pay its rental value 
subsequent to the judgment, although such value 
IS, or includes, the result of improvements made by 
himself.® 

§ 145. - Waste and Injury to Freehold 

Under proper allegations, and except where statutes 


91. Ark—Crowell v St f "binder, 49 
SW2d 389, 185 Ark 769. 83 A.Li 
R 7SS 

Conn—Schleicher v Schleicher, 182 
A 162, 165, 120 Conn 528, citing 

Oorpns Juris. 

Utah—Raker v. Goodman, 194 P. 117, 
57 Utah 349 
19 C ,T p 1242 note 47. 

Value of crop 

In puit for rents sind profits for 
use and occupation of land cus¬ 
tomarily rented on shares, value on 
the farm of coin or wheat grown, 
and not price at w'hich it was sold, 
determines the amount of rttovery — 
An derson V. Sutton, 275 SW 32, 308 
Mo. 406. 

90. Pa.—Commonwealth v. Gould, 48 
Pa.Super 528. 

19 C.J. p 1242 note 48. 

93 , Vt-—Powers v Trustees of Cale¬ 
donia County Grammar School, 106 
A. 836, 93 Vt 220. 

94 . U.S —Lawrence v. Rector, Ark . 
11 set. 33, 137 U.S. 139, 34 L Ed 

6(t0 

19 C.J. p 1242 note 49. 


95. SC—Thoin.son v Peake, 17 S E 
45, 725, 38 SC 440 

19 C.J. p 1242 note 50 

96. Ala.—Kirkland v Trotl, 75 Ala 
321. 

19 C.J p 1242 note 51 

97. Utah —^Van Wagon<*r v. Whit¬ 
more. 199 P 670, 58 Utah 418 

19 C.J. p 1242 note 52 

98L Ark—McDonald v. Rankin, 122 
SW. 88, 92 Ark. 173. 

31 C.J. p 339 note 73. 

99. Conn.—Schleicher v. Schleicher, 
182 A 162. 165, 120 Conn 528, cit¬ 
ing Corpus Jtiris. 

Ga—^Winn v. Raney, 113 SE 8, 153 
Ga 641. 

NY—Belotti v Bickhardt, 167 NY 
S 19, ISO AppDiv. 890. 101 Mlsc 
107, reversed on other grounds 127 
NE 239, 228 N.Y 296 

Tenn—Griffiths v. Ogle, 6 Tenn App 
695 

19 C.J. p 1242 note 53—31 C.J. p 339 
Mote 72. 

1. Ark—Little Rock v. Jeuryens. 
202 SW. 45. 133 Ark. 126—State 
V. Baxter, 8 SW 188, 50 Ark 447. 

2. Miss —Pritchett v. Hibbler, 88 

I So. 882, 126 Miss. 379. 
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Tenn —Griffiths v Ogle, 6 Tenn App. 
697 

19 CJ p 1243 note 55—31 CJ p 339 
notes 74 75 

Allow a me for improvements see in¬ 
fra 154-165 

3. Ky—Bell v Barnet, 2 J J Marsh 
516 

Md—Jones V Jones. 4 Gill 87 

4. Tenn—Griffiths v Ogle, 6 Tenn. 
App 695 

31 C.J p 340 note 80. 

Bm Pa—Brandnieier v Pond Creek 
Coal Co., 26 I*a Dial 29. 

19 C..T. p 1243 nolo 57 

6 - Mo—^Anderson v Sutton, 293 S. 
W 770, 316 Mo 1058—Anderson v 
Sutton, 254 S W. 854, 301 Mo 50 
31 CJ p 339 note 76. 

7. Ga—^Winn v. Raney, 113 SE 8, 
153 Ga 641 

Tex.—Gilley v. Williams, Clv.App, 
43 S.W. 1094. 

8 . Tex—^Norton v Days, 13 Tex Civ. 
App 90, 35 S W. 181. 

31 C.J p 339 note 78 

9. Ark—Little Rock v. Jeuryens. 
202 S.W. 45, 133 Ark 126. 
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provide otherwise, plaintiff may recover, in addition to 
mesne profits, damages for waste and injuries to the 
freehold, the measure of which is the diminished value of 
the land. 

Under proper allegations in his declaration or 
complaint, plaintiff may recover not only the mesne 
profits, as appears in § 144 supra, but also dam¬ 
ages for waste and injuries to the freehold,^® the 
measure of which is the diminished value of the 
land.^i However, where a statute in express 
terms limits the damages to compensation for use 
and occupation, no damages for waste can be re¬ 
covered. 

It has been held that a lessor who has recovered 
in ejectment may bring trespass against defend¬ 
ant, or his servants, for an injury done to the free¬ 
hold after the verdict and before judgment in the 
ejectment suit.^^ 

§ 146. - Interest on Mesne Profits 

At least where statutes permit, interest may be al¬ 
lowed on the fair annual rental value of the premises 
during the wrongful withholding, when necessary to 
complete indemnity. 

Interest may be allowed on the fair annual rental 
value of the premises during the period m which 


they were wrongfully withheld,when necessary 
to complete indemnity.^^ In some jurisdictions, 
however, interest has been held not allowable in 
the absence of statutory authority.^® 

It has been held that where rents are payable 
quarterly, interest may be computed upon the rent 
from the expiration of the quarter days instead of 
the expiration of the ycar,i^ but not unless neces¬ 
sary to afford plaintiff complete indemnity but, 
on the other hand, it has been held that plaintiff is 
not entitled to have the interest computed by mak¬ 
ing quarterly rests, although by the terms of the 
lease under which he held the rent was payable 
quarterly.^® 

§ 147. - Costs and Attorney’s Fees 

If plaintiff has not recovered his costs in the eject¬ 
ment suit, he may recover them as part of his damages 
in trespass for mesne profits; but in the trespass action 
he cannot recover his attorney’s fees in the ejectment 
action. 

If plaintiff has not already recovered his costs 
in the ejectment suit, he may recover them as part 
of his damages in trespass for mesne profits.^f* 
Plaintiff in ejectment is held to be in no better po- 


NY—People v Starke-Belkn'ip, 160 
NK 91247 NT 457, modifjinfi: 
21S NYS 858. 218 App Din 840 . 
and aflfilrminK People \ New York 
Cent R Co. 218 NTS 854, 2J8 
App Div 8-*9 

la Ala—Puller V. Fair. 80 So 814. 
202 Ala 4.^0 

Pla.—Wismor v Alyea, 1J8 So 763, 
765, 103 Fla 1102, citing Corpus 
Jturis. 

Pa—Erwin v Myers, 46 Pa 96. 

19 C.J p 1243 notes 70. 71 

Viider statuto this may be the 
rule 

Ala— Liyons v Stickney, 54 So. 496, 
170 Ala. 184 

Mass —Raymond v. Andrews, 6 Cush 
265 

19 CJ p 1244 note 72 

Boxnoval of crude giun from trees 

Flci —Ewinff \ CrtMi y, 88 So 260, 
81 Fla 420 

I^emovms' soil; leavlxi«r refuse 

Whf re a lrospa&.ser had removed 
<ju intities of soil fiom the property 
and cau.sod some to be washed awciy 
water, and had left on the prem- 
Isi s larife quantities of refuse from 
a mine, plaintiff could recover the 
expense of restoring the soil and re¬ 
moving the refuse, not to exceed the 
value of the land, and such value 
should be Axed as of the date when 
the trespass ended and the cost of 
restoration could be ascertained, and 
not as of the date of its inception — 
Titus V. Poland Coal Co, 119 A. 540. 
276 Pa. 431. 


Particular sums held proper 

(1) $50 for damage to house, $10 
for destruction of ft nee, and $5 for 
dt struct Jon of thorn shade tree — 
Union M E Chapel v Rupp, La App 
170 So. 508. 

(2) $50 for injury to strawb(‘rr> 
crop, reniov’ing part of fence, tamper¬ 
ing with straw'berrv plants, and un¬ 
lawful entrv—Jlairison v. Butler, 
La App., 167 So 141. 

(3) $12 lor dtstniction of double 
privy and $50 for humiliation, incon- 
venient'e, and annoyance occasioned 
by Its destruction—Barrow v. Sira¬ 
cusa, La.App , 165 So. 738. 

11. Al,a—Fuller v. Fair, 80 So. 814, 
202 Ala 430 

Fla—Wismer v. Alyea, 138 So 763, 
765, 103 Fla. 1102, citing Corpus 
Juris. 

19 C J. p 1243 note 71. 

Timber released to plaintiff 

Demand for damages by plaintiff 
in a possessory action against a 
trespasser, who has cut timber, be¬ 
ing confined to the value of the 
timber, and the timber having been 
seized in the action, and released to 
plaintiff under agreement that he 
should have to account for its value 
if he lost the suit, he, having w'on 
It, should not be awarded damages by 
the judgment.—New Orleans Termi¬ 
nal Co. V. Luckner, 86 So 411, 147 La 
967. 

12. Ala.—Prestwood v. Watson, 20 
So. 600, 111 Ala. 604. 
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13. N Y —Dewey v O'^born, 4 Cow. 
329 

19 C J p 1244 note 74 

14- Conn —Dunn v Poirot, 118 A 
33. 97 Conn 713 

Okl—Kelly v Watkins, 39 P 2d 
975 170 Okl 185 
19 C..I p 1243 note 63 

15. Cal—Nathan v Durssen, 130 P. 
12. 164 Cal 607 

19 C J. p 124 3 note 64 

16. Mo —Allen v Smith, 63 Mo 
103 

19 C J. p 1243 note 65 

17. NY—.Jackson v. Wood. 24 
Wend 413 

18 . NY—Fagan v McDonnell, 100 

NYS 641. 115 App Div 89, af¬ 

firmed 84 N E 1112, 191'N.Y 515 

19 CJ p 1243 note 67. 

19. Mass —Hodgkins v. Price, 5 N. 
E 502. 141 Mass 162. 

Xu Arkansas under Kirby Dig § 
2756 providing that an occup>ing 
claimant in ejectment shall be lia¬ 
ble for rents and profits only for 
three years next prior to suit 
brought, interest on such rents, al¬ 
though collected monthly, should be 
calculated only from the end of each 
year—^McDonald v Kenney, 140 S. 
W. 999, 101 Ark. 9. 

20. N H —Fowler v. Owen, 39 A. 
329, 68 NH 270. 73 Am.S.R. 588. 

1 19 C.J. p 1243 notes 60, 61. 
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sition than other plaintiffs, and therefore in tres¬ 
pass for mesne profits he cannot recover his at¬ 
torney’s fees or expenses paid out in the action of 
ejectment other than the taxable costs but plain¬ 
tiff in a possessory action has been held entitled 
to attorney’s fees for recovering possession, as 
part of the damage .22 

§ 148. - Nominal Damages 

An owner of realty whose possession Is wrongfully 
withheld is entitled to recover nominal damages with¬ 
out other proof; and only nominal damages are recov¬ 
erable In several situations, as where it is not proved 
that defendant had possession of the premises, or no 
evidence as to the value of the use of the premises Is 
introduced, or plaintiff aliens after suit brought. 

Where possession of real property is wrongfully 
withheld from the owner he is entitled to recover 
nominal damages without other proof.-^ Nom¬ 
inal damages only are recoverable where it is not 
proved that defendant had possession of the prem¬ 
ises,or received the rents,2^ where there is no 
evidence of defendant’s having been in possession 
at a period previous to the commencement of the 
actionwhere no evidence as to the value of 
the use of the premises is introduced ,2" or where 
suit IS brought immediately on notice to the grantee 
of adverse holding by the grantor, who was per¬ 
mitted by the former to remain in possession until 
he needed the property and where the landlord 
is made a party in ejectment against defendants 
occupying the land, only nominal damages can 
be recovered from him.^^ It has been held that 
plaintiff IS entitled only to nominal damages where 
the propert> is devoted to charitable uses and he 
would have had no right to rent it for ordinary 
purposes.^t* 

M'^hcrc plaintiff aliens after suit brought, he is 
entitled to nominal damages 21 

§ 149. - Punitive Damages 

In an action for mesne profits or damages, punitive 
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damages are allowed only when defendant hat ehown 
malice or bad faith. 

In an action for mesne profits or damages^ puni¬ 
tive damages are allowed only when defendant has 
shown malice or bad faith and such damages 
are not allow^ablc where defendant believed that he 
was acting under a valid right 23 Under govern¬ 
ing statutory provisions, it has been held that 
where, in an action of ejectment for forcible en¬ 
try and detainer, plaintiff shows title, triple dam¬ 
ages ma> be demanded and recovered, where he 
establishes that disseKzm was actually effected vi et 

armis.24 

§ 150. - Matters in Mitigation 

Under some circumstances defendant may be allowed 
to show disbursements made, or expenses incurred, by 
way of mitigation; and that he held possession under 
color of title, in good faith, is material to lessen the 
damages; but premiums paid for Insurance on the prop¬ 
erty have been disallowed. 

Under some circumstances defendant may be al¬ 
lowed to show certain disbursements made or ex¬ 
penses incurred by him by way of mitigation ,25 
but premiums jiaid for insurance on the jiropcrt} 
have been disallow'ed,^® and as against the true 
owner’s claim for mesne profits defendant who 
took title wnth notice of the fraudulent nature of 
his grantor’s title cannot set off the money he paid 
for his title,27 or interest paid by his vendor on a 
purchase-money mortgage given by the vendor, 
who held the land fraudulently 28 

That defendant held possession uneler color of 
title, in good faith, is material to lessen the amount 
of recoverable damages 2i> 

§ 151. - Computation 

a In general 

b As affected by defendant’s possession 
c As affected by plaintiff’s right of pos¬ 
session 
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21 . N D—Tlo^ar \ De l^roat, 56 N 
W. 150. 3 N J) 354 

19 CJ p 124i n<.t( 02 

22. La—^Viclnni. v Vidnnt, 130 So. 

244, 14 La App 484, overruling 

Portal V Clause, 4 La App 609 

23. Conn—Mirando v Mirando, 132 
A. 910, 104 Conn 318 

19 C.J. p 1244 note 84. 

24. Ind.—Dobbins v. Baker, 80 Ind 
52. 

25. Ind—Dobbins v. Baker, 80 Ind 
52. 

26. US —Mora v. Foster. C C Cal , 
17 Fed.Cas.No 9,784, 3 Savvy 469, 
affirmed 98 U S 426, 25 L Kd 191 

27. Minn—Nash v. Sullivan, 20 N. 
W. 144, 32 Minn. 189. 


28. Aik—Crahain v St Louis I M 
& S R Co, 65 S W. 1048. 66 SW 
344, 69 Ark .562 

29. Mo—Sutton v. CasseleKp.!. 77 
Mo 397. 

30. NY—Brooklv'n M E Chuiih 
Soo V Brooklyn b>ee Kinderg^arlen 
Sot , 152 N Y S 41 

31. T’a—Freedly v. Mitchell, 2 Pa 
100 

32. Cal —Rector v Lewis, 188 P 
1018, 46 Cal App 168. 

19 CJ p 1244 note 79 

33. Ind —Vandalia R Co. v. Top¬ 
ping, 113 N E 421, 62 Ind.App 

i 657. 


34. N Y —Compton v. The Chelsea. 

34 NE 1090 139 NY 538. re¬ 

versing 24 XYS 241, 70 Hun 361 

35. Vt—Capital Garage Co v Pow'- 
cll. 127 A 375. MS Vt 303 

19 CJ p 124 6 note 22. 

Allowance for imj.rovemcnts and 
taxes see infra §§ 154-165 

36. Ark—Crowell v Seelbinder, 49 
SW2d 389. 185 Ark 769, 83 A L R. 
788 

37. Pa—Commonwealth v. Gould, 
48 Pa Super 628 

38. Pa.—Commonwealth v. Gould, 
supra 

39. Ala—Simmons v. Holliday, 148 
So. 327. 226 Ala 630. 
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a. In Cteneral 

Except where statutes provide otherwise, on a piea 
of the statute of iimitations governing actions for tres¬ 
pass on realty plaintiff can recover mesne profits or 
damages only for such period, next preceding the com¬ 
mencement of the action, as the statute fixes as a limi¬ 
tation for bringing it. 

Unless otherwise provided by statute, it is gen¬ 
erally held that if the statute of limitations gov¬ 
erning actions for trespass on real estate is plead¬ 
ed, plaintiff can recover mesne profits or damages 
only for the number of years next preceding the 
commencement of the action fixed by the statute 
as a limitation for bringing it, and that for mesne 
profits accruing prior thereto the statute is a bar.^® 
If the statute is not pleaded, plaintiff may recover 
for such length of ti*ie as he proves defendant to 
have been in possession, unless there is some statu¬ 
tory provision to the contrary.^i 

As regards the time when the period for or 
during which mesne profits are recoverable ter¬ 
minates, It has been variously held that the period 
terminates with the expiration of the lease men¬ 
tioned in the declaration,"^ 2 at the commencement 
of the action of ejectment, on the filing of the 
suggestion for mesne profits, where defendant re¬ 


mains in posses^ion,^^ at the trial,^^ on the rendi¬ 
tion of the verdict,^® on rendition of judgment,^'^ 
and on recovery of the land;^* and it has been held 
that if the writ of possession is withheld,or if 
the occupant enjoins or supersedes the judgment 
and fails,he is chargeable with the rent accru¬ 
ing after the date of the judgment. 

b. As Affected by Defendant’s Possession 

Rents and profits are recoverable only for the time 
during which defendant is in tortious possession, and 
only for the portion of the premises shown to have been 
in his possession or held under his authority. 

Rents and profits arc recoverable only for the 
time during which defendant is in tortious posses- 
sion.^l Accordingly, defendant on quitting pos¬ 
session pending the action is not liable for mesne 
profits after that time;^^ where defendant 

was in possession when ejectment was brought, 
his subsequent surrender of constructive possession 
to a third person without notice to plaintiff is no 
defense to his liability for mesne profits,®^ and 
damages for mesne profits may be recovered in 
the ejectment suit, on proper notice,®^ or in a sub¬ 
sequent action for mesne profits of which the 
ejectment judgment is the foundation,®® although 


40. (5a—Tajlor v James, 34 SE 
674. 109 C5a 3J7 

J'» p 1244 note 94, p 1245 note 

96 

41. (5a—(J5nrdnor v Grannif^s, 57 
Ga 639. 

19 CJ p 1245 note 97 

42. U S —Shotwoll X Boehm. Pa, 
1 Dali 172. 1 L. Ed 86. 

43. US—U S V Raiche, DCWis, 
31 F2d 624 

(Okl—Campbell v Dick, 176 P 520, 71 
Okl 186 

19 C J p 1246 note 1. 

Flaintur delaylnff before bxlng'iiig' ao- 
tion 

In ejectment on verdict for plain¬ 
tiff, the court, on a point reserved 
as to mesne profits, held on equi¬ 
table principhs that plaintiff was 
not entitled to recover for the full 
six-year statutory period before en¬ 
try of suit, but only from the entry 
of suit, where plaintiff stood by for 
ten years before brln^rin^ the action 
to trial —Ihttsburifh & W. R Co v 
Equitable Real Estate Co , 88 Pittsb 
Lcff J, Pa., 417. 

44 . Ill — Ringhouse v. Keener, 63 Ill 
230. 

45. Okl.—Spears v. Schaff, 229 P. 
605. 103 Okl 10. 

19 C.J. p 1245 note 3. 

46. Ala.—^WiBffins v. Stewart Bros., 
109 So 101, 216 Ala. 9—Puller v. 
Fair, 80 So. 814, 202 Ala 430 

Pa.—^Dawson v. McGill, 4 Whort. 230. 


47. La —Rodingrer Realty Co v Tu- 
lane Investment Co., 3 La App 261. 

19 C J p 1245 note 5 

48. N y —Danzieer v Boyd, 24 N E 
482. 120 NY 628. affirming: 54 NY. 
Super 365 

49. Ky—Thompson v. Thompson, 58 
SW 792. 22 KyL. 784. 

50. Ky —Cole v. Damron, 7 J. J. 
Marsh 595. 

51. Ala—Federal Land Bank of 
New Orleans v. Farris, 148 So 123, 
226 Ala 574 

La—Bodingrer Really Co. v Tulane 
Investment Co , 3 La App 2bl 
Md —West V Hughes, 1 Harr & J 
574. 2 AmD 539 

19 CJ. p 1236 note 8, p 1246 note 
10 

Defendant’s liability as to predeces¬ 
sors 

Defendant is not liable for rents 
and profits enjoyed by his predeces¬ 
sors in title, but only for those ac¬ 
cruing after he took possession — 
Bowman v Owens, 66 SE 156, 133 
Ga 49—19 CJ p 1246 note 16 
ITotice of adverse claim; possession 
beoomincr adverse 
(1) Persons entering into posses¬ 
sion with ow'ner’s consent and claim¬ 
ing title in good faith are liable for 
rents and profits after notice of ad¬ 
verse claim, as by the institution of 
an action to recover the proper! y — 
Santmeyer v Clemmancs, 266 P. 148, 
147 Wash 364. 


(2) “Where the occupant has been 
in possession with the consent of 
the true owner without any intent 
upon the part of either that rent 
should be paid, rental value is re¬ 
coverable only from the time when 
the holding of the occupant became 
adverse to the owner"—Schleicher v 
Schleicher. 182 A. 162. 165, 120 Conn. 
528 

Plaintiff’s tenant in possessioxi 

Where judgment recognizcnl plain¬ 
tiff as owner of realty, but plaintiff's 
own tenant was in possession, de¬ 
fendant merelv' residing w'ith such 
tenant, plaintiff could not recov'cr 
rents and revenues —Bywater v En- 
derle, 145 So 118. 176 La. 1098 
Snocessivc owners 

In ail ion of ejectment against 
suetessive owners of adjoining prop¬ 
erty, each defendant was liable for 
rents only for period during which it 
claimed title to the land in contro¬ 
versy—McKay v. Missouri State Life 
Ins Co . Mo App , 36 S W 2d 667 

52. Mo —Anderson v Sutton. 293 S. 
W 770, 316 Mo 1058 

19 C.J p 1246 note 11 

53. Mo —Idalia Realty & Develop¬ 
ment Co V Norman, 168 S W. 749, 
259 Mo 619 

19 C.J. p 1246 note 12 

54. Po. —^Zeigler v. Fisher, 3 Pa. 
365 

55. Pa. —^Zeigler v. Fisher, supra. 
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defendant quit possession after service of the writ. 
Again, defendant is not liable for mesne profits 
after surrender of the premises to plaintiff on judg¬ 
ment in the latter’s favor.^6 

Plaintiff can recover only the rents and profits 
of such portion of the premises as is shown to have 
been in the possession of the defendant or held un¬ 
der his authority.57 

c. As Affected by Plaintiff’s Right of Posses¬ 
sion 

Plaintifr is entitled to recover mesne profits or dam- 
atfes only from the time his right of possession, or title, 
accrued. 

Plaintiff is entitled to recover mesne profits or 
damages only from the time his right of possession, 
or title, accrued,®* although it has been held that 
mesne profits prior to the acquisition of title may 
be recovered when the right of action therefor is 
assigned to plaintiff by his grantor.®^^ Accordingly, 
heirs at law cannot recover damages which accrue 
previous to the death of the ancestor;®® and where 
plaintiff’s right depends on a sheriff’s deed, he 
cannot recover mesne profits for the time inter¬ 
vening the sale and the execution of the dccd.®i 

§ 152. Assessment of Damages or Profits 

Damages or profits should be assessed by the Jury on 


rendering verdict for plaintiff; If it fails to do so, they 
may be assessed on a writ of inquiry after verdict. Joint 
damages may be assessed against several persons joined 
as defendants. 

Damages or profits should be asstssed by the 
jury on rendering verdict for plaintiff,but if 
they fail to do so damages may be assessed on a 
writ of inquiry after verdict.®* Joint damages 
may be assessed against several persons joined as 
defendants ®4 

A court’s omission to limit damages to the net 
value of the crops received by the occupying claim¬ 
ant was held not erroneous in the absence of evi¬ 
dence 111)011 which a jury could base a finding mak¬ 
ing an allowance for his lalxif and expenses, and 
of a request for an instruction on the subject.®® 

§ 153. Recovery Back of Profits Paid 

A party compelled to pay mesne profits in a law ac¬ 
tion to recover possession of the land may recover them 
back on obtaining a decree in equity declaring him the 
equitable owner of the land, holding title as trustee. 

Where a party has been compelled to pay rnesnt 
profits to another under a judgment in an action 
at law to recover possession of the land, ht may 
recover back such profits on obtaining a decree 
in equity declaring him to be the equitable owner 
of the land, holding title as trustee.®® 


VIII. IMPROVEMENTS AND TAXES 


§ 154. In General 

Authorities differ as to whether, apart from statute, 
a defendant ejected from land is entitled to an allowance 
for taxes paid by him. 

In the absence of statute, or without reference 
thereto, according to some authorities, where a de¬ 
fendant who has occupied the land under color of 


title and in good faith is ejected therefrom, he is 
entitled to an allowance for taxes ])aid b> him, and 
may set off such sums against mesne profits,®” but 
IS not entitled, it would seem, to an allowance for 
taxes not imposed or paid for an> period for which 
damages or mesne profits wire awarded®* Ac¬ 
cording to other decisions taxes paid are not recov¬ 
erable,®® under the common law,<® especially if de- 


56L Pa—Zimmerman v. Eshbach, 15 
Pa 417 

19 C.J. p 1246 note 15 

57. Cal—Ellis V Jeans. 26 Cal 272 
N.Y—Ainslle v New York, 1 Barb 

168. 

58. Ala —Federal Land Bank of 
New Orleans v Farris, 148 So 12J, 
226 Ala. 574 

Conn—Schleicher v. Schlei< her, 182 
A 162, 120 Conn r>28 
NY—Belotti V. Bickhardt, 167 NY. 
S 19, 180 App Div 890, loi Misc 
107, reversed on other grounds 
127 N.E 239, 228 NY 296 
Vt.—Powers v Trustees of Caledonia 
County Grammar School, 106 A. 
836, 93 Vt 220 
19 C J p 1246 note 17. 

59. Minn —Lord v. Dearlng, 24 
Minn. 110. 


60. Ala—Brewster v. Buckholts, 3 
Ala 320 

19 C J p 1246 note 19. 

61. Cal —Clark v. Boyreaii, 14 Cal 
634 

62. Ark—Porter v Doe, 10 Ark 186 

10 C J p 1246 note 26 

Elements and measure of damages 
see supra §§ 144-151. 

63. Ark —Porter v Doe, supra. 

19 C J. p 1246 note 27 

64. Vt—Rood V Willard, Brayt 67. 

19 C J p 1246 note 28. 

65. Mo—Anderson v Sutton, 293 S 
W. 770, 316 Mo. 1058 

66. Or.—Starr v Stark, 7 Or 600 

67. Ga—Jones v Federal Land 
Bank of Columbia, 6 S E 2d 52, 189 
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’ Ga 419—Lanier v Graham, 177 S 
E 574, 575, 179 Ga 714, citing Cor¬ 
pus JnrUi. 

10 C J. p 1247 note 42. 

“Hqnltable allowance” 

Vt—Capital Garage Co v. Powell, 
127 A 375, 377, 98 Vt 303 

68. N Y —Clason v B.ildwin, 23 N 
Y.S 50, 68 Hun 404, athrnied 46 N 
E 322. 152 N Y 204 

19 C J p 1247 note 43. 

69. Mo—Newkirk v. Newkirk, App, 
214 SW 169 

19 C.J. p 1247 notes 44, 46. 

“Voluntary** paionents 

Cal—Harker v. Rickt rshauser, 271 
P 912, 94 Cal App 755 

70. Okl—Feenberg v. Tulsa Cham¬ 
ber of Commerce, 261 1*. 950, 128 
Okl. 134. 
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fendant is shown to have received more than he 
expended from a tenant and from his use and oc¬ 
cupancy or paid without authorization from 
the true owner taxes which the latter also paulJ- 
At least one decision, while holding that an allow¬ 
ance for taxes paid is improper in an ejectment 
suit, recognizes the right of the holder of a tax ti¬ 
tle adjudged void in ejectment to enforce reim¬ 
bursement for taxes paid in supplementary pro¬ 
ceedings in chancery. 

Improvements. The subject of compensation for 
improvements on another’s land is fully consid¬ 
ered in the C J.S. title Improvements §§ 5-14, also 
31 C.J. p 313 note 89-p 353 note 61. 

§ 155. Statutory Provisions 

The right of an unsuccessful defendant In ejectment 
to reimbursement for taxes paid before plaintiff is let 
into possession has been regulated by statute. 

The right of an unsuccessful defendant in eject¬ 
ment to reimbursement for taxes jiaid by him be¬ 
fore the successful plaintiff is let into possession 
of the premises has been the subject of statutory 
regulation 

§ 156. Grounds for Compensation 

Examine Pocket Parts for later cases. 

§ 157. Measure of Compensation 

Examine Pocket l*arts for later cases, 

§ 158. Set-Off of Improvements or Taxes 
against Damages or Mesne Profits 

Where defendant, in a suit for land, has acted in 


good faith, his claim for set-ofT of taxes paid against 
mesne profits is founded on principles of equity 

Where a defendant, in a suit for land, has acted 
in good faith, his claim for set-off of taxes paid 
by him against mesne profits is said to be founded 
upon principles of equity."^® 

The subject of set-off of improvements against 
damages or mesne profits is considered at appro¬ 
priate points in the C J.S. title Improvements §§ 
5-14, also 31 C.J. p 313 note 89-p 353 note 61. 

§ 159. - Charge of Improvements or 

Taxes on Property Recovered 

Examine Pocket Parts for later cases as to taxes. 

§ 160. Proceedings for Allowance 

An occupying claimant seeking to recover taxes paid 
must follow the statutory procedure. 

The statutory procedure for the relief of an 
occupying claimant of land who seeks to recover 
taxes paid must be followed.^® 

§ 161. - Pleading and Evidence 

Examine Pocket Parts for later cases. 

§ 162. - Verdict and Findings 

Examine PocKct Parts for later cases. 

§ 163. - Judgment 

Examine Pocket Parts for later cases. 


71- Mo —(Julley v Wa&g-oner, 164 S 
W .'JS? 2r.r» Mo (.l.T 
10 CJ p 1J47 nolo 4.0 

72. K>— V Ka.sh. 38 S W 2d 
978. 239 Ky 117. 

73. Mich—AVoimer v Porter. 4 N \V 
.306. 42 MUh 569 

74. In Arkansas ciri octupvinp claim¬ 
ant is allow(d by the statute nil the 
taxes paid by him and by tbosi un¬ 
der whom he claims without rej^ard 
to whether or not the lands have an 
actual rental value—McDori.ild v 
Kenney, 140 S W 999, lOl Ark 9 
In irauBas 

(1) The holder of a tax deed when 
defeated in ejectment may i>> stat¬ 
utory authorization recover tax<*s 
which he has paid—Ritt hie v Miil- 
vane, 17 P 830 39 Kan. 241—19 CJ 
p 1248 note 67 fb] (1) 

(2) Kut he IS not entitled to re¬ 
cover taxes paid by the holder of 
an eat her voidable* tax deed—Lock- 
wood V Meade Land & Cattle Co , 81 
P. 406, 71 Kan 739. 

28 C.J.S.—66 


In Vebraaka 

(1) liy express statutory provi¬ 

sion, defendant in ejectment € ,innot 
he turned out of possession until he 
has been reiinbur.scd for taxes — 
Lothrop v Michaelson N W 28, 
44 Neb 633—Dworak v More, 41 N 
W. 777. 778 25 Neb 735. 741 

(2) But taxes paid b> a third per¬ 
son eannot be allowed defendant 
whore it does not appear that he is 
in privity with them or that thev 
have assig’iK d their claims to him 
—P'letcher v Brown, 53 N W 577 
35 Neb 660 

(.3) The statute of limitations re- 
latin/^^ to the foreclosure of tax liens 
is no bar to recovery of taxes under 
the provisions ot the Nebraska stat¬ 
ute providing that defendant in eject¬ 
ment shall not be turned out of pos¬ 
session until he has been reimbursed 
for taxe,s paid bv him upon the land 
in controversy—Lothrop v Michael¬ 
son. supra 

In Washingrtoii under a statute 
providing that, in ejectment from 
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property on whieh general or special 
taxc*s were ?mid by defendant hold¬ 
ing in goeid lailh adversely to r»lam- 
tiff, the amount of such taxes shall 
be allow'ed as a counterclaim to de¬ 
fendant, a defendant who paid taxes: 
on the land subsequent to the date of 
the title from the United Stale*.s and 
before any payment of taxes hv' 
plaintiff, wxas entitled to reirnburst- 
memt therefor—Skinner v McCraek- 
an 159 P 977, 93 Wash 4.1 
Proeeedings see infra Ji 160 

75. Ga—Jones v Federal l.and 
Bank of Columbia, 6 S F Jd 52, 180 
Ga 419 —Lanier v (liahrim, 177 
SK .574, 179 Ga 744 

76. Okl—Peenberg \ Tulsa Cham¬ 
ber of Commerce, 261 P O.'io, 951, 
128 Okl 134 

In Oklahoma, “the occupying 
claimant . must, at some 
period of the pending cause for pos¬ 
session of the premises, invoke his 
claim for . taxe.s paid “— 
Peenberg v Tulsa Chamber of Com¬ 
merce, supra. 
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§ 164. Election to Take Value of Land 

Examine Pocket Parts for later cases. 


§ 165. Review and Costs 

Examine Pocket Parts for later cases. 


IX. EQUITAJBLE EJECTMENT 


§ 166. Nature and Grounds of Remedy 

In Pennsylvania an action of equitable ejectment may 
be employed by the vendor or purchaser under a contract 
for the sale of land to compel specific performance of the 
contract. 

In Pennsylvania ejectment has been said to be 
practically a substitute for a bill in equity to en¬ 
force specific performance of a contract for the 
sale of landj*^ and wherever chancery would en¬ 
force a trust or decree a conveyance the courts, 
upon the facts being passed upon by a jury, as 
discussed infra § 169 f, may direct a recovery in an 
action of equitable ejectment.'^® To authorize a 
verdict equivalent to a decree, the equity of the 
case should be clearly with plaintiff.'^^ Equitable 
ejectment will not he where it iqipears that the 
remedy, if any, must be at law 

In equitable ejectments, and in equitable defenses 
set up at law to legal titles, the same rule and 
measure of justice is to be applied whether the 
proceeding be at law or in equity,and the court 
is governed by the same rules as a court of chan¬ 


cery. *2 

Action by vendor. Where in other jurisdictions 
a vendor of real property may sue in equity for 
specific performance, he may, in Pennsylvania, 
bring an action of equitable ejectment to compel 
specific performance of the contract^^ and for any 
unpaid purchase money that may be due.*^ How¬ 
ever, the action will not he to compel specific per¬ 
formance of a contract that is itself the considera¬ 
tion of a conveyance;®^ nor will it lie, it has been 
held, where a conveyance has been made and a 
bond has been taken for the purchase money.®® 

A mortgagor may enforce an equitable right of 
redemption in an action of equitable ejectment.®'^ 

If there is a clear intent to make land charge¬ 
able with money, it seems that ejectment may be 
supported when it is the most convenient or the 
only wa> of compelling payment from the proceeds 
of the land 

Separate actions for each tract may be main¬ 
tained b> an owner under a contract for the sale 


77. Pa—Riel \ Oannon, 161 Pa 289. 

29 A 55—Elbert v. O’Neil. 102 

Pa 302—Eberly v Lehman, 100 

Pa 542 

19 C J p 1248 note 58 fb] 

“The action of ejertment is often a 
substitute for a hill In equity, and 
we have in our practice what is 
known as an 'equitable ejectment ’ It 
is used constantly to enforce specific 
performance of contracts for the 
sale of real estate, and in some oth¬ 
er instances It is a convenient .and 
plastic remedy, and more speedy 
than a bill in eqully ”—McKendry v 
McKendry, 18 A 1078, 1079, 131 Pa 
24, 6 LRA 606 

“In Pennsylvania, the court hold 
themselves bound to administer equi¬ 
ty, in all cases where the forms of 
law do not restrain them They can¬ 
not compel the specific performance 
of an ag^reement, because they can¬ 
not take cognizance of a bill in 
equity. But they come as near it as 
they can. In the action of eject¬ 
ment. for instance which is very 
little trammelled by form, they con¬ 
sider that as actually done, which 
a court of equity would decree to 
be done. They will permit a pur¬ 
chaser of land to recover it from 
the seller, when he has paid all the 
purchase-money according to the 
contract, or tendered it and brings 
it into court ”—Cope v. Smith. 8 
Serg. & R. 110, 116, 11 Am.D. 582— 


Martzell v Stauffer, 3 Ponr & W | 
398, 401 

By the grant of equity powers to 

the courts of common pleas the com¬ 
mon-law remedy of ejectment vv.as 
not taken away—Corson v Mulvany, 
49 Pa 88, 88 Am D 486. 

76. Pa—Church v. Kuland, 64 Pa. 
432 

19 C J p 1248 note 61 

“In this state, where we have 
no court of chancery to compel the 
t xecution of a trust, or the perform¬ 
ance of a contract, from necessity, 
our courts of common law have as¬ 
sumed chancery powers, and the 
ejectment is substituted for the 
bill in chancery It is an equitable 
action, and wherever chancery would 
execute a trust, or decree a convey¬ 
ance, the courts of this state, by the 
instrumentality of a Jury, would di¬ 
rect a recovery in an ejectment *'— 
Peebles v. Reading, 8 Serg & R , Pa, 
483, 490. 

79. Pa—EHbert v. O’Neil, 102 Pa 
302. 

19 C J. p 1248 note 62 

80l Pa.—Brawdy v Brawdy, 7 Pa. 
157. 

19 C.J. p 1248 note 63. 

81. Pa—Sower v. Weaver, 78 Pa 
443 

19 C.J. p 1249 note 64. 
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82. Pa—Ueitzler v Mishler, 37 I‘a 
82 

19 C J. p 1249 note 65 

83. Pa—Ri« 1 V. Gannon, 29 A. 55, 
161 Pa 289 

19 CJ p 1249 note 67 

84. Pa—Endsley v Laurel Run Fui I 
Co, 3 I»aI>«Bt & Co. 73, 76, 71 
PittsbLegJ 213. 

19 CJ p 1249 note 68 

Basis of action 

“In an action of ejectment found¬ 
ed on a legtil title, where the de¬ 
fendant rests his defense on an ar¬ 
ticle of purchase . . the action 

IS not founded on the con¬ 
tract, but rather on the legal title to 
the land still being in the plaintiff, 
who is not bound by his contract to 
part with it until he shall have re¬ 
ceived from the defendant the pur¬ 
chase money."—Endsley v Laurel 
Run Fuel Co , supra 

85. Pa—Krebs v Stroub, 9 A 469, 
116 Pa 406—Adams v. Barrell, 26 
Pa Super 641 

86 . Pa.—Megargel v. Saul, 3 Whart. 

19 

87. Pa—Mellon v. Lemmon, 2 A. 56, 
111 Pa. 56. 

88. l*a —Galbraith v. Fenton, 8 
Serg & R. 359. 
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of two tracts of land at a specified sum per acre.**^ 

Action by purchaser. Where in other jurisdic¬ 
tions a purchaser of real property may sue in eq¬ 
uity for specific performance, he may, in Pennsyl¬ 
vania, secure similar relief in an action of equita¬ 
ble ejectment.®® 

§ 167. Defenses 

In actions of equitable ejectment, the usual defenses 
such as fraud, laches, and estoppel may be set up, as well 
as, among others, want of title and nonperformance of 
the contract of sale. 

Where the action of equitable ejectment is 
brought by the vendor, defendant may, in a proper 
case, set up plaintiff’s estoppel,®^ fraud,®^ laches,®® 
or want of title ,®^ also defendant may show that 
the purchase money is not due,®» or that a deed has 
been made and a bond to secure the money had 
been given and accepted,®® but a claim for unliq¬ 
uidated damages cannot be urged as a set-off or as 
an equitable defense®'^ In such an action defend¬ 
ant may show plaintiff’s nonperformance of the 
contract.®^ 

On the other hand, where the action is brought 
by the purchaser, defendant may set up plaintiff’s 
fraud,®® laches,! qj- refusal of a valid tender of a 
conveyance under the contract,® but one who has 
gone into possession under a parol contract and 
has paid the purchase money is not guilty of laches 
although he takes no steps to enforce a conve>- 
ance.® 

§ 168. Tender of Performance 

a. Tender of conveyance by vendor 

b. Tender of money by vendor 


c. Tender of performance or purchase 
money by purchaser 

a. Tender of Conveyance by Vendor 

A plaintiff in action of equitable ejectment who 
holds the legal title need not tender a deed before com. 
mencement of action. 

In an action of equitable ejectment, the terms of 
the contract may control in determining whether 
a deed should be tendered.^ Plaintiff holding the 
legal title need not tender a deed before commence¬ 
ment of action,^ particularly where the contract is 
executory® or where a conditional verdict is asked 
tender may be made at the trial,® or even before 
issue of process on the judgment.® A purchaser 
who refuses a valid tender of a conveyance under 
the contract is relegated to his remedy at law on 
the contract.!® 

b. Tender of Money by Vendor 

A vendor who, in an action of equitable ejectment, 
asks for a rescission or cancellation of the contract of 
sale or instrument of conveyance should tender back 
the money received; but no such tender is necessary 
where recovery of land is sought against a defendant 
who acquired possession under a void contract or through 
acts in fraud of plaintiff’s rights 

Where, in an action of equitable ejectment, the 
vendor asks for a rescission or cancellation of the 
contract of sale or instrument of conveyance, he 
should under the general rule tender back the mon¬ 
ey he has received from the purchaser;!! but no 
such tender is necessary where the land is sought 
to be recovered against a defendant whose posses¬ 
sion was acquired under a void contract!® or 
through acts in fraud of plaintiff’s rights,!® and 
this applies to the value of defendant’s improve¬ 
ments ,!^ nor need plaintiflF offer to reimburse the 


89. Pa—Roddy v. Harah, 62 Pa 129 

90. Pa—Johnston v. Glazier, 1 Pa 
Difit & Co 56 

19 C J. P 1249 note 76 

Wliare specific performiuice ccixu 

not be had a vendee cannot resort 

to equitable ejectment—Vincent v 

Huff. 4 Serp & R, Pa. 298 

91. Pa—Orne v Kittanning- Coal 

Co . 6 A 358. 114 l»a 172. 

19 C J. p 1249 note 79 

92. Pa—Orne v. Kittanning^ Coal 

Co , supra 

93- Pa—Strimpfler v. Roberts, 18 

Po. 283 57 Am D 606. 

19 CJ p 1249 note 81. 

94. Pa —Richardson v. Kuhn. 6 
Watts 299. 

19 CJ p 1249 note 82 

95. Pa—Davidson v. Barclay, 63 Pa. 
406 

96. Pa.—Megrarerel v. Saul, 3 Whart 

19. 


97. Pa—Cornell v Ort tm, 10 Serg; 
& R 14 

98. Pa—Driesbach v Serf ass, 17 A. 
513, 126 Pa 32. 3 LR\ 836. 

19 CJ p 1249 note 86. 

99. Po.—Hanner v Phillips,. 1 Grant 
263. 

1. Pa —Porter v. Dougrherty, 26 I*a 
405. 

19 C J p 1249 note 89 

Delay held no bar 

Pa—MeLauKhlin v Shields, 12 Pa 
283. 2 AniL..J 266 

2. Pa—^Johnston v Glazier, 1 Pa. 
Dlst & Co 5b—Rogers v. Williams, 
8 Phila, 123. 

3. Pa—Richards v. Elwell, 48 Pa 
361. 

4. Pa —Dhcon v Oliver, 5 Watts 509. 

5. Pa—^Endsley v. L.aurel Run Fuel 
Co . 3 Pa Dist & Co. 73. 71 Piltsb 
LegJ. 213 

19 C J. p 1250 note 96. 
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6. Pa—^I lall v Holmes, 4 Pa. 251 
19 CJ p 1250 note 94 

7. Pa—Markley v. Swartzlander. S 
Walts & S 172 

19 C J p 1250 Jiote 95 
& Pa—Endsley v Laurel Run Fuel 
Co, 3 PaDist & Co. 73, 71 Pittsb. 
LegJ. 213 

3 9‘C J p 1250 note 97 

9. Pa—Hall v. Holmes, 4 Pa 251 

10. Pa—Rogers v. Williams, 8 
T»hila 123. 

11. Pa—Rankin v Porter, 7 Watts 
387 

19 CJ p 1250 note 1 

12. Pa—Sevlar v. Carson, 69 Pa 81. 
19 C J p 1260 note 3 

13. Pa—MaCaskey v Graff, 23 Pa. 
321, 62 Am.D 336 

19 C J p 1250 note 4 

14. Pa—Riddle v. Murphy, 7 Serg. 
& R 230. 
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purchaser for expenses incurred in successfully 
defending an ejectment suit by a third person.^® 

c. Tender of Performance or Purchase Money 
by Purchaser 

The general rule is that a purchaser bringing an ac¬ 
tion of equitable ejectment founded on an equity only or 
a claim under an equitable title must tender the pur¬ 
chase money before suit, show his readiness to per¬ 
form, and have the money ready in court. The rule Is 
subject to exceptions; thus no tender is necessary where 
the money is not due or the amount is unliquidated. 

Where the action of equitable ejectment is 
brought by a purchaser and is founded on an equity 
only, or a claim under an equitable title, the gen¬ 
eral rule is that plaintiff must not only tender the 
purchase money before suit,i® but must show his 
readiness to perform,i7 and must also have the 
money ready in court to be paid in event of ver¬ 
dict in his favor IS This rule, however, is sub¬ 
ject to certain exceptions or qualifications thus 
tender may be dispensed with, excused, or waived 
by mutual covenants,^^ or by the fraud or miscon¬ 
duct of the other party.2l If plaintiff by the terms 
of the contract is entitled to, or has been there¬ 
under put into, possession of the premises, and by 
force, fraud, or other illegal means he is ousted 
therefrom, he need not tender or jmy the purchase 
money before bringing ejectment for specific per¬ 
formance.“2 No tender is necessary where the 
money is not due23 or the amount is unliquidated.24 

On the other hand, where the action is brought 
by the vendor for specific performance, it has been 
held that defendant claiming under the contract 
cannot defend successfully without tendering per¬ 
formance or paying the balance of the purchase 
money due 25 

§ 169. Proceedings 

a. Who may sue; parties plaintiff 


b. Who may be sued; parties defendant 

c. Process 

d. Pleading 

e. Evidence 

f. Hearing and trial 

a. Who May Sue; Parties Plaiittiff 

In a proper case, squitabls ejectment may be maftn- 
tainsd by a vendor, purchaser, legal holder of title, cestui 
que trust, beneficiary of a resulting trust, a trustee, ex¬ 
cept against his cestui que trust, or one who as a privy 
succeeds to the rights of a holder of title as to the realty. 
One who has parted with his title or interest in the 
premises cannot maintain equitable ejectment. 

In a proper case, equitable ejectment may be 
maintained, as anpears in § 166 supra, by a vendor 
or purchaser of real property; it may also be 
maintaiiud by the legal holder of title,26 the bene¬ 
ficiary of a resulting trust,27 or by one who as a 
privy succeeds to the rights of a holder of title 
with resjiect to the real property.2S A trustee ma> 
maintain the action against any one except his 
cestui quo trust ,29 a cestui que trust may maintain 
It agaiii'-t his trustee or against a stranger to tht 
trust ,26 and a married woman may sue as to her 
separate property 

Equitable ejectment for specific performance 
may be maintained by one who has never been in 
possession of the premises;'^- hut such an action 
cannot be brought by a purchaser who refuses a 
A .'did tender of a deed under the contract.^3 

One who has parted with his title or interest 
in the premises irwolvcd cannot maintain an eq¬ 
uitable ej(ctmcnt.24 

Joifidtr In Georgia an equitable petition by 
two plaintiffs alleging title in one and the right of 
pwssession in the other, under a bond for title ex¬ 
ecuted by the former, was held good as against a 


15. Pa —Kane v. Fisher, 2 Watts 
246. 

16. T*a—Johnston v Glazier, 1 Pa. 
Dist & Co 56 

19 C.J p 1250 notes 8, 9 

Temder on nnwarranted condition 
held not such as to put the pur¬ 
chaser in a position to sue—John¬ 
ston V Glazier, supra 
17- Pa—Orne v Kittanning Coal 
Co., 6 A 368, 114 I»a 172. 

19 C J. p 1250 note 10. 

18. Pa.—Dwyer v Wright, 29 A. 764, 
162 Pa 405 

19 C J p 1250 note 11. 

19. Pa—Orne v. Kittanning Coal 
Co., 6 A 358, 114 Pa 172. 

19 C.J. p 1250 note 12. 
go. Pa—^Williams v. Bentley, 27 Pa 
294—Stewart v. Freeman, 22 Pa 
120 . 


21. I’a—Weaver v. Crjightad, 104 
Pa 288—Smith v. Patton. 1 Serg & 
11 80 

22. Pa—Orne v Kittanning Coal 
Co. 6 A 358, 114 Pa 172 

19 CJ p 1250 note 16, p 1251 notes 
19, 20 

23. Pa—Davidson v. Barclay, 63 
Pa 406. 

24. Pa —Davidson v. Barclay, su¬ 
pra. 

25. Pa—Chadwick v. Felt, 35 Pa. 
305 

19 C.J. p 1251 note 24. 

26. Pa—Thompson v Adams. 65 Pa. 
479—Phinney v. Timmins, 1 Pa.C. 
PI 2. 

27. Pa—Strimpfler v. Roberts, 18 
Pa. 283, 67 Am.D. 606. 
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28. Pa—Youst v. Martin, 3 Serg & 
R 423 

19 CJ p 1251 not# 29. 

29. Pa—Campiiell v. Gal breath, 5 
Watts 423 

19 CJ. p 1261 note 28 [b] 

30. Pa.—Church v. Huland, 64 Pa 
432. 

19 C J. p 1251 note 28 

31. Pa—Glidden v. Struppler, 52 Pa 
400—Rumfelt v. Clemens, 46 Pa. 
456 

32. Pa—^Bberly v. Ltehman, 100 Pa 
542—Tyson v. Passmore, 2 I^a. 122, 
44 Am.D. 181. 

33. Pa.—Rogers V. Williams, 8 

Phila. 123. 

34. Pa—Wheeling, P. & B. R. Co. v. 
Gourley, 99 Pa 171. 

19 C.J. p 1261 note 32. 
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demurrer on the ground of misjoinder of parties 
plaintiff.35 

b. Who May Be Sued; Parties Defendant 

In a proper case equitable ejectment may be main¬ 
tained against a vendor or purchaser of realty or one who 
as a privy succeeds to the rights of such person as to 
the reaity. 

In a proper case equitable ejectment may be 
maintained, as appears in § 166 supra, not only 
against a vcndfir or a jiiirchaser of real property 
for specific performance of the contract, but also 
against one who as a privy succeeds to the rights 
of such person with respect to the real property ,3® 
and in an action against the original purchaser 
the owner of an equitable title who claims under 
him may come in and defend notwithstanding con¬ 
fession of jiidgmtnt by the original purchaser, who 
is out of possession and has no interest but a 
creditor of the holder of an equitable title cannot 
a]ipear in such an action brought by the holder of 
the legal title, so as to protect his creditor’s hen 

As appears in § 169 a supra, eijiiitable ejectment ; 
may be maintained by a trustee against an^'one ex¬ 
cept his cestui que trust, and a cestui que trust ina> 
maintain it against his trustee or a stranger to the 
trust. The action may be brought against a trus¬ 
tee who has purchased the premises at a sale which 
did not divest the cestui e^ue trust of his beneficial 
interest.'*-* 

Jn Cieorgia, in a suit by equitable petition for the 
recovery of land, brought by the successor in title 
of the successful party m a prior ejectment suit 
involving the same premises, it apiiearing that de¬ 
fendant had conveyed the jiroperty, it was held 
not error to strike the name of the grantee’s hus¬ 
band, one of the defendants, from the case.^® 

c. Process 

Defendant in equitable ejectment must be duly served 
or notified of the institution of the action. 


Defendant in equitable ejectment must be duly 
served or notified of the institution of the action.^i 

d. Pleading 

The bill in an action of equitable ejectment must be 
sufficiently specific in its object to support a decree for 
the relief sought 

The bill in an action of equitable ejectment must 
be sufficiently specific in its object to support a de¬ 
cree for the relief sought.^" 

In Georgia a petition involving a disputed bound¬ 
ary and praying for injunction against trespass, 
and an answer praying for a similar injunction 
and damages was held not to contain such allega¬ 
tions and prayers as arc necessary to constitute “an 
equitable action of ejectment but an equitable 
petition by tw'o plaintiffs for recovery of the pos¬ 
session of lands and equitable relief, alleging title 
in one and the right of possession in the other, 
under a bond for title executed by the former, w^as 
held to state a cause of action, good as against a 
general demurrer.^^ 

e. Evidence 

A bill for equitable ejectment must be governed by 
the rules of evidence applicable in chancery suits; the 
burden is on plaintiff to prove his ground for equitable 
relief, and on defendant to establish any affirmative de¬ 
fense, by clear and convincing proof. Where specific 
performance is sought, the value of the land may be 
shown 

A bill for equitable ejectment must be governed 
by the rules of evidcnee applicable in chancery 
suits.45 The burden is on plaintiff to prove his 
ground for equitable relief,4® and on defendant to 
establish any affirmative defense and in either 
case the proof must be clear, precise, and convinc¬ 
ing Less proof is required on the part of a 
vendor seeking to rescind a contract for the sale of 
land than on the part of a purchaser seeking spe¬ 
cific iierformance.^® 

Evidence is admissible which tends to establish 


35. eta—Ford v Commercial Indus- 
tiiil Co. 63 S E 1120, 132 Ga. 

344 

36- T’a—Brown v Devitt, 19 A 80, 
131 I’a 45.'i 
19 C.J. p 1251 note 36. 

A personal representative of a pur¬ 
chaser cannot be sued in ejectment 
for specific performance, since the 
Interest of the purchaser is to be 
regrarded as realty and represented 
liy his heir and not by his adminis¬ 
trator.—Thompson v. Adams, 66 Pa. 
479. 

37. Pa—Price v. Howells, 3 L.T.N.S. 
41. 


38. Pa—Phinney v Timmins, 1 Pa 
CPI 2 

39. T*a—^Johns v. Tiers, 19 Wkly 
N.C 13. 

40. Ga—Collins v. Cowart, 121 SE 
321, 157 Ga. 3.33. 

41. Pa.—Davidson v. Barclay, 63 Pa 
406. 

19 C.J. p 1251 note 42. 

42 . Pa.—Davidson v. Barclay, 63 Pa 
406. 

19 C J. p 1262 note 43. 

413. Ga.—Mag^id Orchards Corpora¬ 
tion V. Moody, 172 S.E. 464, 178 Ga. 
222 . 


44. Ga—Ford v. Commercial Indus¬ 
trial Co. 63 SE 1120, 132 Ga 344. 

45. l*a—McDonald v. McAndrew, 40 
I’a Super 146. 

19 C J p 1252 note 44 

46w Pa—Strimpfler v Roberts, 18 
Pa 283. 57 Am D. 606—McDonald 
V. McAndrew. 40 Pa Super 146 

47. Pa—Strimpfler v Roberts, 18 
Pa 283, 57 Am D 606 

48. Pa.—McDonald v. McAndrew, 40 
Pa.Super. 146 

19 C J. p 1262 note 47. 

49. Pa—Hawk v. Greensweig, 2 Pa. 
295. 
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a relevant fact, such as a party’s title or rig^ht to 
possession of the land,®^‘ matters concerning^ the 
consideration paid or to be paid,^^ or injury to the 
property by bad usage after entry by the purchas¬ 
er ;52 where specific performance is sought, 

evidence is not admissible of other claims arising 
out of transactions foreign to the sale of the land,«*»3 
nor is evidence of improvements made by defend¬ 
ant,®^ but the value of the land may be shown.®® 

In Georgia, in a suit by equitable petition for 
the recovery of land, brought by the successor in 
title of the successful party in a prior ejectment 
suit, it w^as held not error to admit a deed to the 
successful party and a transfer thereof to plaintiff, 
over the objection that it did not appear that the 
grantor had ever been in possession,®® or to refuse 
to allow allegation and proof of plaintiff’s fraud 
in failing to disclose to the adverse parties in the 
former suit his interest in the premises.®^ 

f. Hearing and Trial 

Where equitable ejectment Is substituted for a bill 
in equity, the same rules concerning the submission of 
fact questions to the jury and the chancellor’s right to 
disregard its findings for insufficiency of evidence apply 
as govern suits in equity for the same relief. The court 
acts as a chancellor, and, with the jury's assistance on 
matters of fact, determines plaintiff's right to relief in 
Its discretion. If the evidence is too vague or uncertain 
to establish the equity set up, the judge should withdraw 
the case from the jury. 

Where equitable ejectment is employed as a sub¬ 
stitute for a bill in equity, as discussed supra § 
166, the same rules concerning the submission of 
questions of fact to a jury and the right of the 
chancellor to disregard its findings, if in his opin¬ 
ion the evidence is insufficient to sustain them, are 
applicable as govern suits in equity for the same 


relief.®* The court acts as a chancellor,®® and, 
with the assistance of a jury on matters of fact,®® 
determines in its sound discretion®! whether plain¬ 
tiff is entitled to relief and what shall be the ex¬ 
tent, mode, and manner of the relief.®^ If the evi¬ 
dence IS too vague, uncertain, or doubtful to es¬ 
tablish the equity set up, the judge should with¬ 
draw the case from the jury, cither by nonsuit or 
by a binding direction to the jury in his charge,, 
as the case may require.®^ 

In Georgia, in an equitable action to obtain a 
decree for title and possession of property claimed 
under an alleged contract, the evidence on material 
allegations of the petition was held conflicting, ren¬ 
dering erroneous the direction of a verdict for 
defendant. 

Nck* trial I’laintiff will not be granted a new 
trial where it appears that the contract was such 
that a court of equity would not enforce it.®® 

§ 170. - Judgment and Damages 

a. In gt'neral 

b. Conditional recovery 

c. Damages 

a. In General 

In equitable ejectment the verdict and Judgment 
should be so molded as to give the relief which an equity 
court would give under similar circumstances. In eject¬ 
ment on an equitable title the verdict and judgment have 
the conclusive effect of a decree; a judgment by con¬ 
fession IS conclusive between the parties and a bar to a 
second ejectment action, and cannot be attacked col¬ 
laterally 

In an action of equitable ejectment, the verdict 
and judgment should be so molded as to give the 
relief which a court of equity would give under 


50. An administrator's deed may be 

admitted to show the manner in 
which defendant tame into posses¬ 
sion—Moody V Fulmer, 3 Grant, Pa., 
17—19 CJ p 1252 note 50 La]. 

An assignment on the hack of a 
deed may be admissible—Itratton v. 
Mitchell, 3 Pa 44—19 C J. p 1252 note 
50 [b]. 

Memorandum of a sale to plaintifT 
was admissible to prove the equita¬ 
ble title upon which he claimed to re¬ 
cover—Mulliken v. Giaharn, 72 I’a 

484. 

Zn equitable ejectment against a 
person other than the purchaser to 

enforce the payment of purchase 
money, it must be shown liy plain¬ 
tiff that such person entered into 
possession under the ’purchaser — 
Williams v Irwin, 99 Pa 37 

51. By whom paid 

Pa—Beck v. Uhrich, 16 Pa. 499 
19 C J. p 1252 note 61 [aj. 


Nature of consideration 

Where ejectment Is brought to en¬ 
force payment of certain pun hase- 
rnonej- bonds, the agreement of the 
sale of the lands is admissibh to 
.show that the bonds were stipulated 
for and given for the put chase 
money—Kichelbeiger v. Gitt, 104 Pa 
64 

52. Pa—Erwin v. M>ers, 46 Pa 96 

53. I’a—Plrwin v Myers, supra 

54. Pa—Carmalt v. Platt, 7 Watts 
318. 

55. Pa—Dauchy v. Pond, 9 'Watts 
49 

56. Ga—Collins v Cowart, 121 S.E 
321, 157 Ga 333. 

57. Ga —Collins v. Cowart, supra.' 

56. Pa—Hess v. Calender, 13 A. 720, 
120 Pa 138. 

19 C J p 1262 notes 68, 69. 
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The sulllciency of a deed tendered 

Is for the court—Beeson v Porter, 
26 A 69‘), 155 Pa 579 

59. Pa—Reno v. Moss, 13 A. 716, 
120 Pa 49 

19 CJ p 1252 note 60 

60. Pa—Hanna v. Phillips, 1 Grant 
253 

19 C J. p 1252 note 01 

61. I’a—Dwyer v. Wright, 14 Pa Co. 
400 

19 CJ p 1252 note 62. 

62. Pa—Peebles v Reading, 8 Serg 
& R 484 

19 C.J p 1252 note 63. 

63. Pa —Church v. Huland, 64 Pa 

432 

19 CJ. p 1252 notes 64-66 

64. Ga.—Everett v Miller, 188 S.E. 
342, 183 Ga 343. 

65. Pa—Galloway v. Horne, 2 Del. 
Co. 515. 
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similar circumstances.®® 

Concluswcncss of judgment. In ejectment on an 
equitable title the verdict and judgment have the 
conclusive effect of a decree,®7 although in order 
that the judgment may be conclusive it should be 
shown that the equitable title was in issue and de¬ 
cided upon.®® A judgment that is voidable at 
most, and not void on its face, cannot be impeached 
in a collateral proceeding.®^ 

A judgment by confession is conclusive between 
the parties and a bar to a second action of eject¬ 
ment.7® Judgment by confession cannot be at¬ 
tacked collaterally.’^^ 

In Alabama, where complainant’s bill was in ef¬ 
fect an equitable action of ejectment, a decree re¬ 
quiring defendant to deliver up possession was 
held within the necessary intendment of the decree 
cancelling his deed, and appropriate as securing 
the relief sought.^" 

b. Conditional Recovery 

A condition annexed to a Judgment in equitable eject- 
ment, by which it is to be released on performance of 
some act or payment of money, is in the nature of an 
injunction to stay proceedings at law In Pennsylvania, 
before the statute giving the courts equitable jurisdic¬ 
tion, the power of giving relief on equitable titles was 
through conditional verdicts in ejectment, although bills 
in equity may now be employed; and a conditional Judg¬ 
ment may be confessed. If the verdict is conditional, a 
writ of habere facias possessionem is not of course, but 
issues only by leave of court. 

A condition annexed to a judgment, in equitable 
ejectment, by which it is to be released on per¬ 
formance of some act or pa>incnt of a sum of 
money, is in the nature of an injunction to stay 


§ 170 

proceedings at law."^® Before the statute confer¬ 
ring equitable jurisdiction on the courts, the power 
of giving relief on equitable titles in Penns>lvania 
was through the medium of conditional verdicts 
in ejectment,'^* the performance of the conditions 
of which was enforced by orders of the common- 
law courts;"^® thereafter bills in equity could be 
employed where they better served the purpose 7® 
A conditional judgment may also be confessed.'^'^ 

A conditional verdict should fix the time for 
performance or pa>ment of the money,'^® which re¬ 
quirement should be strictly complied with,7® al¬ 
though the court may c^tend the time;®® and also 
the amount to be paid should be ascertained and 
stated on the record before the time begins to 
run;®i but an uncertainty in the condition will not 
vitiate the judgment,®2 for it may be rendered cer¬ 
tain by investigation on the equity side of the court 
or through the medium of a jury.®® The court has 
power to modify the condition of the verdict of the 
jury, or the report of a referee, in order more ef¬ 
fectually to do equity,®^ or may supply reasonable 
conditions omitted from the verdict.®® 

All or part of purchase money. In an ejectment 
to enforce the i)a>ment of an installment of the 
purchase money, where a conditional recovery is 
had and the moiuy paid in accordance with the 
finding, the title still remains in plaintiff, as a se¬ 
curity for the payment of the unjiaid installment,®® 
but where such recovery comprises the whole of the 
purchase mone>, upon its payment the court will, 
by virtue of its equity powers, interpose and com¬ 
pel plaintiff to convej the title in fee, according to 
the contract ®'^ 
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66. I^a—Hawk v Greenisweig. 2 l^a 
295 

19 CJ p 12.5.1 note.s 69-74 

67. Pa—AVinpmny v AVinpfnn> *).: 
l»a 440 

19 PJ p 1254 note 96 

68. Pa—Mevers v. Hill, 46 I’a 9 
19 C J p 1254 note 97. 

69. I'a—Dwyer v. Wrlgrht, 14 Pa 
Co 406 

19 CJ p 1254 note 98 

70. Pa — riwyer v Wright, supra 

71. I*a —Cyphert v. McClune, 22 Pa 
196 


ley \. Laurel Jlun Fuel Co. 3 Pa 
Dist & Co 73, 71 I'Jttsb Leje J 

213 

10 CJ p 1253 note 76 [d] 

75- Pa—Hamm v lJea\er, 1 Grant 
418 

19 C.J. p 1253 note 76. 

78. Pa—Riel v Gannon, 29 A 55, 
161 Pa 289 

19 CJ p 1253 note 78 

77. Pa—Miles v. Lewis, 10 A 123, 
115 Pa 580 

19 CJ p 1253 note 79 


tixed the judgment becomes ab.solute 
and indefeasible—Beatty v Hamil¬ 
ton. 17 A 755, 127 Pa 71—Chew v 
I’hillippi, 32 Pa 205 

8D. Pa—Connolly v. Miller, 95 Pa 
513 

81. Pa—Harmar v. Holton, 25 Pa. 
245 

19 C^J p 1254 note 83 

82. I’a—Harmar v. Holton, supra 

83. T*a—Henry v. Raiman, 25 l*a 
354, 64 Am D 703—Harmar v Hol¬ 
ton, 25 Pa 245. 

84- Pa—Moore v. Habel, 3 Kulp 
310 

85. I’a—Connolly v. Miller, 95 Pa. 
513. 

86. Pa.—Hamm v. Beaver, 1 Grant 
448. 

19 C.J. p 1254 note 87. 

37. Pa.—Hamm v. Beaver, 1 Grant 
448. 


72. Ala—Ex paite Barkley, 98 So 
463, 210 Ala. 46C 

73- I’a—Henry v. Raiman, 25 Pa 
354. 64 Am.D 703 
19 C.J p 1253 note 75. 

74. Pa.—Treftz v Kingr, 74 Pa. 350 
19 C.J p 1253 note 76 
Conditional verdict held proper 
Pa—Morrison v Funk, 23 Pa. 421— 
Irvine v. Bull, 7 Watts 323—Ends- 


78. Pa—Gordonier v. Blllinf'S, 77 
Pa 498—Thompson v McKinle\, 
47 Pa 353. 

79- Pa—Gordonier v. Billinirs, 77 
Pa 498 

19 CJ p 1253 note 81 
Where time ie of the eeeence, as 

in the case of a Juderment to be re¬ 
leased on payment of a certain sum. 
if payment is not made by the day 
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Habere facias. The rule is that if the verdict is 
conditional a writ of habere facias pobsessionem 
IS not of course as in ordinary cases of ejectment, 
but issues only by leave of court,althouf^h by 
agreement or stipulation the case may be taken out 
of the operation of the rule;*9 ^nd leave should 
not be given until the court is satisfied that the 
verdict has not been complied w'ith.^^0 However, 
upon the expiration of the time specified in a con¬ 
ditional judgment, a final judgment establishing 
the forfeiture of the condition may be entered and 
execution issued.®^ 

Assignment of judgment. As the condition is 
cMinguished by the payment to plaintiff of the 
amount of the judgment upon a conditional verdict, 
and the judgment for possession expires with the 
condition, one cannot by advancing a portion of 
the money and taking an assignment of the judg¬ 
ment obtain possession of the land.®2 

c. Damages 

In equitable ejectment, nominal damages at least 
may be recovered where defendant does not make a valid 
tender of the purchase money before trial. Interest on 


-EJEMPLAR 28 C. J. S. 

the purchase money may or may not allowed, accord> 
ing to circumstances. 

In equitable ejectment, nominal damages at least 
may be recovered where defendant does not make 
a valid tender of the purchase money before trial 

Recovery for mesne profits is considered in §S 
128-153 supra. 

Interest on the purchase money may be al¬ 
lowed,®'* but not, it has been held, where the pur¬ 
chaser has never been in possession,and not in¬ 
terest accruing after a valid tender of the purchase 
money 

§ 171. - Costs and Allowances 

Plaintiff In equitable ejectment may, under a con¬ 
ditional verdict, be entitled to a fieri facias for costs. 
Compensation to faithless trustees in equitable ejectment 
to enforce a trust is not allowable. 

Plaintiff in equitable ejectment may under the 
terms of a conditional verdict be entitled to a fieri 
facias for costs.®^ 

Compensation to faithless trustees in equitable 
ejectment to enforce a trust is not allowable.®** 


EJjBCTMBNT BILiL. Sec Ejectment § 61. 

EJECTMENT OF THE TERM. Sec Ejectment § 

2 . 

EJECTOR. One who ejects, puts out, or dispos¬ 
sesses another. 1 

‘‘Casual ejector” see Ejectramit § 2. 

EJECTUM. That which is thrown up by the sea; 
also jetsam, wreck, etc.2 

EJECTUS. In old English law’, a wrhoremonger.® 

EJECUCION. In Spanish law, execution.^ 

EJECUTADO. In Simnish law, the execution debt¬ 
or. ^ 


EJECUTANTE. In Spanish law, one who executes, 
hence the execution creditor.® 

EJECUTIVO, In Spanish law, that wdiich admits 
of no delay, as a summary W’rit or judgment.'^ 

EJECUTOR. In Spanish law, one W’ho is charged 
with the execution of a judicial order.® 

EJECUTORIA. In Spanish law’, an order for the 
execution of a final judgment from which there is 
no api>eal.® 

EJEMPLAR. In Spanish law, an original or proto¬ 
type which serves as a model for others; also, 
precedent.!® 


88. Pa—Connolly v Miller, n.*! Pa 
513—Mawhinney v. Shallcross, 2 
Pa Co. 164 

89. Pa—L.annin^ v Davies, Z Kulp 
310 

19 C .1 p 1254 note 89 

90. l*a—Shaw v. Bayard, 4 l*a 257 

91. Pa—Allen v. Woods, 24 Pa 76 

92. I*a—Kiffle’s Appeal, 3 Brewst. 
94. 

93. Pa—Cadwalader v. Berkheiser. 
32 Pa 43. 

94. Pa —Moyer v. Garrett, 96 Pa 
376—Davidson v. Barclay, 63 Pa 
406. 


95. Pa —Tyson v. Passmore, 2 Pa 
122, 44 Am D 181. 

96. Pa —Thompson v. McKinley, 47 
Pa 353 

19 CJ p 12.54 note 8 . 

97. Pa —Bradley v. O'Donnell, 40 
Pa 479. 

19 CJ p 1254 note 10 

98. Pa—Fellows v, Doomis, 53 A 
999, 204 Pa 227. 

1. Black LD. 

2. Black LD. 

3. Black L.D. 

4. Escriche Diccionario. 
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5. Eseriche Diceionario. 

6 . Eseriche Diecionario. 

7. Eseriche Diceionario. 

8. Eseriche Diceionario. 

“EJecutor de la Justicia” 

The officer who executes a sentence 
to an afflictive penalty.—Eseriche 
Diceionario. 

“EJeontor testamentarlo” 

'Testamentary executor, an execu¬ 
tor of a last will and testament.— 
Eseriche Diceionario 

9. Eseriche Diceionario. 
lOi. Eseriche Diccionario. 

19 C.J. p 1255 note 10. 



28 C.J.S. 


EJID08 OR EXJD0S—EJU8DEM 


EJIDOS or EXIDOS. In Spanish law, communal 
land, which is not subject to prescription nor pri¬ 
vate appropriation commons, or common lands 
set apart to public use .12 They have been compared 
with “depesas” see 26 C.J.S. p 720 note 39; and 
distinguished from ‘^solares” and “suertes.”!^ 

EJUBATION. Renouncing or resigning one’s 

place.14 

EJUSDEM. Of the like, or of the same.15 


Ejusdem generis. Literally “Of the same kind 
or species.”^® A well-known maxim of constnie- 
tion,^"^ sometimes called Lord Tenterden’s Rule,i^ 
to aid in ascertaining the meaning of a statute or 
other written instrument,the doctrine being that, 
where an enumeration of specific things is followed 
by some more general word or phrase, such general 
word or phrase is to be held to refer to things of 
the same kind,^^ as in the ease of a “clean-up” 
phrase, such as the term “otherwise” with respect 


11 . Escriche Dircionano j 

12. Tex —Board of School Trustees 
of ('•ity of San Antonio v Galves¬ 
ton. H & S A Ry Co , Civ App, 67 
S W 147, 148 

ITse dascrlhed 

(1) “These [ejidos] were commons 
surrounding the town in front of the 
gates They were kept open, not 
cultivated Here the people thrt*shed 
Ihcir grain or resorted for re< na¬ 
tion ”—Vernon Irr Co v City of Eos 
Angeles. 30 ]‘ 762. Te.S. 106 Cal 237 

(2) ‘Then* are ejidos. whuh are 
■quite well described by our word 
commons, and are lands used in <orn- 
mon by the inhabitants of the place 
for pasture, wood, threshing-ground 
etc ; and particular nam« s nn tus- 
signed to each, according to its par- 
ti< ular use Sometim€*a additional 
ejidos were allowed to be tak( n out¬ 
side of the town limits **—Hart v 
Burnett, 15 Cal 530, 554 

13. CHst of distinction 

“Ejidos" difft r from “solares,” or 
house lots, and from “suertes," or 
sowing grounds within the limits of 
the city, pueblo or village—Hart v 
Burnett, 15 Cal 530, 554 

14. Blatk ED. 

15. EngWare v. Cann, 8 EJKB 
164, 165 

16. Ea —Boyd v. Hendi ickson. 143 
So 332. 333. 175 La 377 

NL>—Gaustad v Nygaard, 25b NW 
230. 232. 61 ND 7S5 quoting Cor- 
pns Juris. 

S C —Cooper River Bridge v South 
Carolina Tax Commission, 188 S E 
508, 510, 182 SC 72, citing Ciorpns 
Juris. 

19 C.J. p 1255 note 13 

17. Ala—^North American Acc Ins 
Co V Pitts, 104 So 2J 24, 213 Ala 
102, 40 A L R. 1171, quoting Ctor- 
pus Juris. 

Ill —Brush V Lemma, 77 Ill. 496, 
498 

Ky—Ruh's Ex’rs v. Ruh. 110 S W 2d 
1097, 1104, 270 Ky. 792, citing Cor¬ 
pus juris. 

Mass —Commonwealth v. Rice, 9 
Mete. 253, 268. 

N D —Gaustad v Nygaard, 266 N W 
2.S0, 231, 64 N.D. 786, quoting Cor- 
pus Juris. 


18. N D —Gaustad v Nygaard, su¬ 
pra 

19. Ala —North American Acc. Ins 
Co V Pitts. 104 So 21. 24. 213 Ala 
102. 40 ALR 1171, quoting Cor¬ 
pus Juris. 

Ga—Central of Georgia H Co v 
Motz, 61 SE 1. 5. 130 Ga 414 

Ky—Ruh’s Ex’rs v Ruh, 110 SW 
2d 10<)7 1104. 270 Ky 792. citing 

Corpus Juris. 

Mo—St .Joseph V Porter, 29 Mo 
App 605. 608 

ND—Gaustad v Nyg.iard, 256 NW 
230. 232. 64 ND 785. quoting Cor¬ 
pus Juris. 

20. US—Cain v Bowlby, CCAN 

M, 114 F2d 519, 522—U S v Gil¬ 
liland, DC Tex. 35 F Supp 181, 187 
—South€»rn Ry Co v Columbia 
Compress Co , C C A S C . 280 F 

344, 347—U S v Siseho, DC 
Wash. 262 F 1001. 100.5—U S v 
Baumgartner D C Cal. 259 F 722, 
724 

Ala—North American Act Co 

V Ihtts. 104 So 21, 24, 213 Ala. 
102, 40 ALR 1171 quoting Cor¬ 
pus Juris. 

Conn —State v Certain Contraceptive 
Materials, 11 A 2d 863, 864 12b 

Conn 428 

111—Spalding V People, 49 NE 993, 
996, 996, 172 Ill. 40 

Kan.—^Kronvall v Gaivey, 84 P 2d 
858, 860, 148 Kan 802. citing Cor¬ 
pus Juris —Parman \ Ef*mmon, 244 
P 227. 229. 119 Kan. 323. 44 ALR 
1500 

Ky.—Ruh's Ex’rs v Ruh, 110 S W 2d 
1097, 110.5. 270 Ky 792, citing Cor¬ 
pus Juris. 

La —Boyd v Hendrickson, 143 So 
332, 333, 175 La. 377. 

Mo —Fulkerson v Great Lakes Pipe 
Line Co.. 76 S W.2d 844, 847. 336 
Mo 1058—City of Caruthersville 

V Fans. App, 146 S W 2d 80, 86. 
87 

N.J.—Curtis & Hill Gravel & Sand 
Co V State Highway Commission, 
111 A. 16, 19. 91 NJEq 421 

N Y —Circle Cab Corporation v. Riz- 
zuto, 296 N.y.S 186, 189, 162 Misc. 
647 

N D —Gaustad v. Nygaard, 256 N W 
230, 232, 64 N D. 785, quoting Cor¬ 
pus Juris. 


Ohio—Frv V State. 9 N E 2d 701. 

702, 55 Ohio App 264 
Or—In re Freitag’s Estate, 107 P 2d 
978. 980—Hise v City of North 

Bend, 6 P 2d 30, 32, 138 Or 150 
Pa—Bell Telephone Co v Public 
Servicf Commission, 181 A 73, 75, 
119 Pa Super 292, citing Corpus 
Juris. 

Tex—Stevenson v Record Pub Co, 
Civ App, 107 SW2d 462. 464, cit¬ 
ing Corpus Juris —Galveston H & 
H R Co V Anderson, Civ App. 
229 SW 998, 1000 

Utah—Lehi Cit> v Meiling, 48 P 2d 
530, 541 87 Utah 237, citing Cor¬ 

pus Juris. 

Maxim applied in 

US—Samuels v Quartin, CCANY, 
108 F2d 789, 791—U S v One 

Ford Coupe, 1937 Model, Engine 
No 18—3902031, Va l..icen.se No 
267—183 (1939), D C Va . 33 FSupp 
291, 202—Norris v Jones, D C Okl . 
31 FSupp 463, 475—Acme Fast 
Freight \ U S . D C N Y . 30 F 
Supp 968, 972—In re Great West¬ 
ern Petroleum Corporation, DC 
Cal, 16 FSupp 247, 249 
Ala —Jefferson County v Great At¬ 
lantic & Pacific Tea Co, 185 So 
766, 768. eiting Corpus Juris — 

Merchants' Nat Bank of Mobile v 
Hubbard, 125 So 335, 336, 220 .\la. 
372 

Cal—People v Silver, App, 102 P 2d 
763, 766—Stratford Co v Contin¬ 
ental Mortg Co, 241 P 429, 431, 
74 Cal App 551. 

Del —Lord v Delaware Liquor Com¬ 
mission, Gen Sess, 17 A 2d 230, 

235 

Fla —Main v Benjamin Foster Co , 
192 So 602, 605, 126 ALR 1434— 
Noble V Kisker, 183 So 836, 837, 
134 Fla 233 

Ga —Beavers v Le Sueur, 3 S E 2d 
667. 673. 188 Ga 393 
Ind—Watson v Roberts, App., 26 N. 
E2d 75. 77. 

Iowa—Bates v. American Trust & 
Savings Bank of Le Mars, 273 N. 
W 867, 869, 223 Iowa 729 
Mo —Cades v Mosberger Lumber Co., 
App, 291 SW. 178, 180 
N J —Camden Safe Deposit & Trust 
I Co V Cape May Illuminating Co, 
I 140 A. 672. 673, 102 NJEq 351. 
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EJUSDEM-^EJUS E8T PERICULUM, ETC. 


28 C.J.S. 


to a classification which immediately precedes it.2l 
It has been said that the rule has been universally 
applied with some degree of strictness, so as not to 
enlarge the provisions of a statute, unless it was 
manifest from a reading of the whole statute, or rel¬ 
ative statutes, that it was intended to broaden pow¬ 
ers delegated,-- but that it is only a rule ol con¬ 
struction to aid 111 arriving at the true intention of 
a statute or contract, and never overrules an inten¬ 
tion that is cl ear.The phrase has been com¬ 
pared with, and distinguished from, the maxim ^^nos- 


citur a sociis.”24 

References to specific applications of the maxim 
or doctrine are given in the subjoined note.26 

EJUS EST INTERPRETARI GUJUS EST GON- 
DERE.26 

EJUS EST NOLLE QUI POTEST VELLE.27 

EJUS EST PEBIGULUM GUJUS EST DOMINI¬ 
UM AUT GOMMODUM.28 


N y —TJrooklyn City R Co v Kings 
County Trust Co. 212 N Y S 343 
347, 214 App niv 506—Ffiedman v 
New York Ce nt R. Co . 200 N Y S 
337, 338, 206 App Div 169—Rudolph 
Wurlitzer Co \ Byrne, 22 N Y S 2d 
871, 873. 175 Misc 81 
Okl—Smith V First Nat Bank, 245 
P 653 654, 114 Okl 293 
SC—Cooper Ri\er Bridge v South 
Carolina Trk Commission. 188 S 
E 508. 510, 182 S C 72, citing Cor- 
pns Juris. 

Tex — \ndcrson & Kerr Hrilling Co 
V Bruhlmcyer Civ App 115 SW 
2d 1212, 121.5—Stevenfion v Ktt- 
ord Pub Co. Civ. App. 107 SW 
2d 463 4 64. citing Corpus Juris — 
Nogucira ^ State, Cr , 59 S W 2d 
831. 832, citing Corpus Juris. 

W Va — Greene Bine T« rminal Co v 
Martin, 10 S E 2d 901. 006 
Wis—State ex I el Dinneen v Bar- 
.son 286 NW 41. 42. 231 AVis 
207 

19 C J P 1255 note 16 [b] 

Suplauatory deflnltiou 

“ ‘When an author makes use. 
first, of terms, each evidently con¬ 
fined and limited to a particular 
class of a known species of things, 
and then, after such specific enu¬ 
meration subjoins a term of very 
<‘Xtensive signifii ation, this term, 
however general and comprehensive 
in Its possible import, yet, when 
thus used, embraces only things 
“ejusdem generis” ’—that is, of the 
same kind or species—with those 
comprehended by the preceding lim¬ 
ited and confint d terms." 

D C —Chichester (''hemical Co v U 
S. 49 F 2d 516, 518, 60 App D C 
134 

Ba—Boyd v Hendrick«?on, 143 So 
332, 333, 175 Ba 377 
SC.—Cooper River Bridge v South 
Carolina TaX Commission, 188 S E 
508, 510, 182 S C 72, citing Corpus 
Juris. 

19 C.J p 1265 note 16 [a] 

Similarly expressed 

"General words foliowring particu¬ 
lar words, will not include things of 
a superior class ”—Anderspn & Kerr 
Drilling Co. v Bruhlmeyer, Tex, 136 
S.W 2d 800, 804. citing Corpus Juris. 

21. U.S. —^Hodgson v. Mountain & 


Gulf Oil Co, D.CWyo., 297 F. 269, 
272 

Wis —Hotel and Restaurant Em¬ 
ployees' International Alliance, Bo¬ 
cal No 122, V Wisconsin Em¬ 
ployment Relations Board, 294 N 
W 632. 640, 236 WIs 329 

22. Ky—Jefferson County Fiscal 
Court V Jefferson County ex rel 
Grauman. 128 S W 2d 230. 232 278 
Ky 68 

^‘It serres to prevent general 
words, loosely used in conmction 
with specific terms from extending 
the operation of the instnwnent into 
a field not really intended ’’—I'liillips 
V Houston Nat Bank, Houston, 
Texas, C C A Tex , 108 F 2d 934, 936 

23. US—U S V Gilliland, US Tex. 
61 set 518. 522—I'hilHps v Hous¬ 
ton Nat Bank. Houston, Tex , C C 
A Tex, 108 F2d 934 936 

C.*!!—l*eople v Silver, 108 P 2d 4 8 
Ill—Association of Franciscan Sis¬ 
ters of Sa< red Heart \ Vermillion 
County, 26 N E 2d 163. 166, 304 Ill 
App 243 

Ind —Dowd v Sullivan, 27 N E 2d 
82, 84 

Mo.—City of Caruthersville v. Faris, 
App . 146 S W 2cl 80. 86 
Tex—Anderson & Kerr Drilling Co 

V Bruhlmeyer, 136 S W 2d 800, 804, 
805, citing Corpus Juris. 

Held inapplicable 

U S —State of Texas v. U S , D C 
Mo„ 6 F Supp 63 65. 

Ky—^Jefferson County Fiscal Court 

V Grauman, 128 S W 2d 230. 232, 
278 Ky 68 

Mich.—Sobel v. Steelcraft Piston 
Rings Sales, 292 NW 863. 866 
Mo —City of Caruthersville v Fans, 
App , 146 S W 2d 80, 87. 

Ohio —Standard Accident Ins. Co v 
National Fire Proofing Co, 176 N 
E 591, 593. 39 Ohio App 1. 

Or—In re Freitag's Estate, 107 P 2d 
978, 980 

Pa—Bell Telephone Co v. I^ihlic 
Service Commission, 181 A 73, 75, 
119 Pa Super. 292, citing Corpus 
Juris. 

Tex —Anderson & Kerr Drilling Co 

V Bruhlmeyer. 136 S.W.2d 800, 304. 
citing Corpus Juris —Stevenson v 
Record Pub Co, Civ App, 107 S 
W 2d 862, 864, citing Corpus Juris. 
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•‘Am spsoifled to penal statutes 

especially, it is only a humane doc¬ 
trine, and accentuates the wisdom 
of the fathers when they objected 
to lieing punished for offimses which 
had not been declared to be offenses 
by the law. It observes the respec¬ 
tive rights of the different eo-ordin- 
atc branches of the gov'ernment, by 
requiring the legislature to enact 
laws and the judiciary to en1orc‘e, 
l>ut not crc'ate the laws—not even 
by construction " 

Mo—Ex parte Nect, .57 SW 1025. 
1027, 157 Mo 527, 535. 80 Am S H 
638 

Tex—Ex parte Bingenfelter. 142 S 
W 55.5 5.58, 64 Tex Cr 30, Ann 

Casl9]4C 76.5 

24L Ala—Nettles v Lichtman, 152 
So 450, 454, 228 Ala 52, 91 ABR 
1455—State V Western Union Tele¬ 
graph Co, 72 So 99, 100 196 Ala 
570 

Fla—Dunham v State, 192 So 324 
326 

19 CJ p 125.5 note 16 [dl 

25. In construction of particular 
writings see the CIS title*? Car¬ 
riers {i 112, Chatted Mortgages ii 
116, Con.*'litut lonal Baw § 22, (Cor¬ 
porations § 1188. De^eds 5 100 also 
18 C J. p 285 notes 4—6, Bandlord 
and Tenant 9 23J, also 35 C J p 
1179 note 68, Statute.*? 332, also 
.59 CJ p 981 note 60-p 984 note 
71, AVills § 601. also 69 C J. p 77 
note 68-p 78 note 73 

26. A maxim meaning "It belongs 
to him to interpret (or explain) 
who enacts; the right of interpret¬ 
ing belongs to him who enacts "—■ 
Trayner Beg Max 

Similarly rsndered 

"It is his to interpret whose it is 
to enact "— Black B D 

27. A maxim meaning "He who can 
will, [exercise volition,] hais a right 
to refuse to will, [to withhold con¬ 
sent ]”—Black B D. 

This maxim is sometimes written, 
"Ejus est non nolle qui potest velle,” 
and IS translated, "He may consent 
tacitly who may consent expressly.” 
—Black BD. 

28. A maxim meaning "He who has 
the dominion or advantage has the 
risk.”—Black Li.D. 



28 C.J.S. 


EJUS NULLA CULPA E8T, ETC.--ELDEST 


EJUS NULLA OULPA EST, CUl PABERE NE- 
0E88E 8IT.29 

ELABOBAEE. In old European law, to gain, ac¬ 
quire, or purchase, as by labor and industry.3o 

ELABOBATUS. Property which is the acquisition 
of labor.21 

ELAP8E. A term held equivalent to “expire,” and 

'‘intervene.”®^ 

ELA8TIC. In its primary meaning, having the 
power to return to the form from which a body has 
been bent, extended, pressed, pulled, or distorted, 
as soon as the force applied is removed.23 In its 
secondary meaning, admitting of extension, capable 
of expanding or contracting according to circuni- 
stances.34 term applies to a substance having 

the property of returning or.springing back to its 
original form, after being disarranged by pressure 
or applied forcc.35 It has been compared vrith, or 
distinguished from, “deformable” see 26 C.J S. p 
682 note 92, “plastic,”^® and “resilient ”37 

Phrases: “P^lastic material ,”33 and “elastic 

seam.”33 

ELATEBIUM. The residue deposited by the .luice 
of the fruit of echalliiim elaterium, which is a little 
fruit resembling somewhat the cucumber, with a 
hollow interior filled w’lth juice.^^ 

EL CANON. In Spanish law, the annual charge 


or rent which is paid in recognition of the domin¬ 
ium directum by the person who holds the dominium 
utile.^t 

ELDEB. A comparative form of the adjective 
“old .”^2 a deacon or member of the governing 
board of a religious society see the C.J.S. title Ite- 
hgioiis Societies § 22, also 19 C.J. p 1256 note 29. 

Elder Brethren. A distinguished body of men, 
elected as masters of Trinity House, an institution 
incorporated in the reign of Henry VIII, charged 
with numerous importance duties relating to the 
marine, such as the superintendence of lighthous¬ 
es.^ 3 

Elder title. A title of earlier date, but coming 
simultaneously into operation with a title of 
younger origin, is called the “elder title,” and pre¬ 
vails.^ ^ 

ELDEBLT. Somewhat old, advanced beyond mid¬ 
dle age, or bordering on old age.^5 

ELDEST. He or she who has the greatest age.^® 
The word is capable of more meanings than one, as 
the term “elder” is, in its primary meaning oldest; 
that has the right of primogeniture; surpassing in 
years; having the privilege of primogeniture. In 
its secondary meaning the person that has lived the 
most years; eldest in years; most aged; most 
old;'*7 the eldest born of one family.^® The term 
has been distinguished from “oldest.”^® 


Applied in Chase v Washburn, 1 
Ohio .St 244, 24 7. 59 Am D. 623—19 C 
J p 1256 note 19 [a] 

29. A maxim meaning "He is not 
guilty of fault who necessarily 
obeys, that is, no one incurs fault 
or blame through the performance 
of an act which he is under the 
necessity of performing "—Trayner 
Leg Max 

Otherwise rendered 

(1) "No guilt attaches to him who 
is compelled to obey "—Black L D 

(2) “Obedience to existing laws is 
a sufficient extenuation of guilt be¬ 
fore a civil tribunal.”—Black L D. 

30. Black LD 

31. Black L D 

32. Ill —Logsdon v. Logsdon. 109 Ill. 
App. 194, 196 

33 . US —Kitson Co. v. Lattimer- 
Stevens Co, C C A Pa., 37 P.2d 
562. 563 

BlmUarly expressed 

"Having a power or Inherent prop¬ 
erty of returning to the form from 
which a substance is bent, drawn, 
pressed, or twisted.”—Globe-Wer- 


nicke Co v. Brown, CCPa, 121 P. 
185, 186. 

34. U.S —Globe-Wernicke Co v. 

Brown, supra 

35. U S —Diamond Patent Co. v. 
Webster Bros. C C A Cal., 249 P 
155, 157 

Inapplicable to sectional bookcase 

U S.—Globe-Wernicke Co. v. Brown, 
CCPa,, 121 F. 185, 187. 

38. U S —Diamond Patent Co. v. 
Webster Bros., Cal , 249 F 155, 157, 
161 C.CA 207 

37. US—^Kitson Co v. Latllmer- 

Stevens Co., C C.A Pa, 37 F 2d 

562, 563. 

38. US —Staude v Bendix Products 
Corporation, DC.Ind. 26 F Supp 
901, 903 

39. “Plainly means a line of junc¬ 
ture which IS elastic or capable of 
being stretched ”—Newcomer v 
Scriven Co., C.C A Tenn., 168 F. 621, 
625. 

Used to designate a garment hav¬ 
ing a strip of elastic knitted ma¬ 
terial inserted at the seams —Scriv¬ 
en V. North, C.C Md., 124 F. 891, 895 

1051 


40. U S —U. S V Merck, NY, 66 P 
251, 252, 13 CCA 432 

19 CJ p 1256 note 26 

41. Cal —Hart v Burnett, 15 Cal. 
530, 557. citing Escnche. 

42. Century D 

43. Black L D 

See also Admiralty { 146 note 29 
“The full title of the corporation 
is Elder Brethren of the Holy and 
Undivided Trinity ”—Bouvier i* D. 

44. Black LD 

46. Stale v. Brodnax, 61 N C. 41, 
45 

46. Black L D. 

47. Eng—Thellusson v. Rendle- 
sham, 7 H.L Cas. 429, 520, 11 Re¬ 
print 172 

48. Eng—^Hervey-Bathurst v. Stan¬ 
ley. 4 Ch.D. 251, 260. 

49. Strictly speaking 

"In the strict propriety of the 
English language, the word ‘eldest’ 
(though its etymology be the same), 
is not synonymous with the word 
‘oldest’, for the word ‘eldest’ does 
not necessarily or even primarily Im¬ 
port eldest in personal age ”—Thel- 



ELDEST—ELECT 


28 C.J.S. 


Phrases: "Eldest child,"eldest male heir,”^^ 
"eldest male line,”^2 "eldest male lineal descend¬ 
ant,”53 "eldest man,”54 "eldest parent,”55 and "eld¬ 
est son.”56 

elecgi6n. In Spanish law, election, or choice.57 

ELECT. 

As a Verb. 

-^Present Tense. To choose ;55 to choose be¬ 
tween alternatives.5*) to decide;®® to decide upon, 
to designate, or to pick ont;®i to pick out or 
choose ;®2 to select ;®3 to select from among- a num¬ 
ber ;®4 to select from a number, or to make a 
choice of;®5 to select for an office or employment 
by a majority of votes.®® The term is also used as 
meaning to prefer;®" to take by preference, etc,®® 
and sometimes in the sense of "appoint.”®® In a 
particular connection, the word iinolves the choice 
or selection of some person or jieisoiis thought suit¬ 
able for an office* or place, and ordinarily has ref¬ 
erence to the choice or seh'ction by the electors of 
nation, state, or some of the subdivisions 70 


The term has sometimes been used interchange¬ 
ably with, and sometimes distinguished from, "ap¬ 
point” see 6 C.J.S. p 87 notes 6, 12; and has been 
held equivalent to "wish.”7l 

Phrases' “Elect to take compensation” see the- 
C.J.8. title Workmen’s C’ompensation Acts § 125, 
also 71 C.J p 522 note 15-p 525 note 40, and "may 
elect to secure his ow'n physician.”72 

-Elected. Chosen by a popular vote;73 the con¬ 
dition of having been chosen or selected.74 In its 
broadest sense, however, the word means merely se¬ 
lected, and when so used it is synonymous with the 
word "appointed,” although the two words are not 
ordinarily svnonymous.75 

The word has been used as equivalent to, or in¬ 
terchangeable or synonvmous with “appointed” see 
6 C.J.S. p 88 note 27, "chosen” see 14 C.J.S. p 1112 
note 62, and “selected ;”7® also it has been com¬ 
pared with, or distinguished from, “appointed” see 
6 C.J.8. p 88 note 26, "qualified, ”77 and "sworn ”7^^ 

Phrases' "During the term for which he w'as 
elected,”7® "elected and qualified,”®® "elected by 


lusson V R€*ndl<*sliam, 7 H L* Cas 4:J0, 
450, 11 Reprint 172 

50. Minn —Simpson v. Cook, 24 
Mmn 180. 186 

51. Mass—(’’anedy v. Haskins, 13 
Mete 389. 403. 46 Am D 739 

52. ICeaning- the male line which has 
existed the K:reat€-.st number of 
years—Thellusson v Rendle.sham. 7 
H L Cas 429. 456 11 Reprint 172 

53. En#?—Thellusson v Rondle- 
sham, supra 

54. Meaning- the one who ha.s exist¬ 
ed for the ffrealer number of >ears 
—Thellu.sson V Rendlesham, supra 

55. Msa-nlng the eldest in age, or 
eldest qua parent.—Thellusson v. 
Rendlesham, supra 

5ft. Meaning the “first-born—the 
primogenitus ”—Driver v Frank. 8 
Taunt 468. 481, 4 ECL 2t3. 129 

Reprint 46.5—19 C ,t p 1256 note 36 

[f] 

57. Escriche Diccionarlo. 

Sleccion can6nlca is the choice of 

one for some ecc lesiastu al dignity or 
benefice—Escriche Direlonario 

58. Ill.—Raymond \, Industrial 
Commission, 188 N E 861, 864, 354 
111. 586 

N.y.— Albertina Really Co v Rosbro 
Realty Corporation, 180 N E 176, 
177, 268 NY. 472—In re EllioU’s 
Estate, 299 N.Y.S. 211, 214, 164 
Misc. 486 

19 C J. p 1267 note 46. 

Similarly azpreased 

"To determine by choice."—Schaff- 


ner v Shaw, 180 N W 8.53, 85.5, 191 
Iowa 1047 

59. US—Denver v New York Trust 
Co. Colo. 187 F. 890, 897. 110 C 
CA 24 

Similarly expressed 

To determine in favor of"— 
Schaflfner v Shaw, 180 N W 853, 855, 
191 Iowa 1047. 

60. Neb —Attlerbaoh v York Coun¬ 
ty. 146 N W. 1050, 1051, 95 Neb 
611, 613 

61. Iowa—SchafTner v Shaw, 180 N 
W 853, 855, 191 Iowa 1047 

Or—State v Compson, 64 P. 34 9, 351, 

[ 34 Or. 25 

62. W Va.—State v Doss, 134 S E 
749. 751, 102 WVa 162. 

63. Or—Stale v Compson, 54 P 
349, .351, 34 Or 25. 

64. Iowa—Schaffner v. Shaw, 180 N. 
W 853, 85.5, 191 Iowa 1047 

W.V'a—State v. Dc»ss, 134 SE 749, 
751, 102 WVa. 162 

65. Or—State v. Compson, 54 P. 349, 
351, 34 Or 25 

66. WVa—State v Doss, 134 SE 
749, 751, 102 WVa 162. 

Similarly expressed 

(1) "To select, or take for an of¬ 
fice by vote ”—Schaffner v Shaw, 180 
NW 853, 855, 191 Iowa 1047 

(2) “To choose or designate for an 
offi< e by a majority or plurality 
vote."—Meador v. Thomas, 170 S E 
110, 112, 205 NC. 142. 

67. Iowa.—Schaffner v. Shaw, 180 N. 
W. 853, 866, 191 Iowa 1047. 
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Or—State V Compson, 54 P. 349, 
351. .14 Or 25 

66- Ky—Speed v. Crawford, 3 Mete 
207, 210 

69. Or.—Slate v Compson, 54 P. 349. 
351 31 Of 25 

70. Iowa—SchafTner v Shaw, 180 N. 
W 853, 855, 191 Iowa 1047 

71. Md—Well field v Vandiver, 60 A. 
538, 544, 101 Md 78, 4 AnnCa.s. 
692 

72. Ill—Raymond v. Industrial 
(’ummission, 188 NE 861, 864, 354 
Til 58b. 

73. “In its ordinary sigaifleation, 

the word ‘elected* carries with it the 
idea of a vote, generally popular, 
sometimes more restncled, and can¬ 
not be held the synonym of any oth¬ 
er mode of filling a position ”—State 
v Torrey,son, 34 P 870. 872, 21 Nev 
517—Stale v Irwin, 5 Nev 111, 121. 

74. SD—Bowler v. Eisc»nhood, 48 
N W 136, 138. 1 S.D. 577, 583, 12 L. 
RA. 705 

75. Cal —Odell v Rihn, 127 P. 802, 
80.5. 19 Cal App 713. 

76. Tenn —Alperin v Eagle Indem¬ 
nity Co. 84 S W.2d 101, 10;i, 169 
Tenn. 215 

77. Kan —State v. Andrews, 67 P. 
870. 877, 64 Kan 474. 

19 C J p 1257 note 65 [a]. 

78. WVa—State v. Moore, 49 S.E 
1015, 1016, 67 W.Va 146. 

79. Okl.—Gragg v. Dudley, 289 P. 
254, 256, 143 Okl. 281. 

80. Mont —State ex rel. Flynn v. 
Ellis, 98 P.2d 879, 882. 
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ballot,”*^ “elected in such manner, ”82 and “to be 
elected ;”88 also, adjectively, “elected domicile” see 
Domicile § 4, and “regularly elected constables.”®^ 

As an Adjective 

Chosen; taken by preference from among two 
or more; selected.®® When aiiplied to an office, the 
word IS frequently used in the sense of one chosen, 
or properly chosen, or chosen as provided by law.®® 

Phrase “Members elect.”®'^ 

ELECTA UNA VIA, NON DATUR BECUESUS AD 
ALTERAM.®® 

ELECTIO EST INTERNA LIBERA ET SPON¬ 
TANEA SEPABATIO UNIUS B£I AB ALIA, 
SINE COMPULSIONE, CONSISTENS IN AN- 
IMO ET VOLUNTATE.89 

ELECTION. 

As Choice between Alternatives 

In its popular sense, a choice,])reference,®l or 


selection the act of choosing, electing or select¬ 
ing one or more from others;®® the internal, free, 
and sxKmtaneous separation of one thing from an¬ 
other, existing in the mind and will;®^ also a pow¬ 
er of choosing or selecting;®® and also the condi¬ 
tion of having been chosen or selected.®® 

In its legal sense, a choice between two alterna¬ 
tive and inconsistent rights;®*^ a choice shown by 
an ovc‘rt act between two inconsistent rights, either 
of which may be asserted at the will of the chooser 
alone;®® a choice which a person is compelled to 
make between the acceptance of a benefit under an 
instrument and the retention of his own property 
which is attempted to be disposed of by that instru¬ 
ment;®® the choice of one of two rights or things, 
to each one of which the party choosing has an 
equal nght, but both of which he cannot have;^ 
the obligation imposed upon a party to choose be¬ 
tween two inconsistent rights or claims, in cases 
where there is a clear intention of the person from 
vrhom he derives one that he should not enjoy 
both;- the making an act of choice between two or 


81. Vt.—Smith & Son v. MacAulay, 
196 A. 281, 282, 109 VI 326 

82. N C.—Meador v Thomas. 170 S 
E 116, 112, 205 NC 142 

83. Cal —Middleton v Arastraville 
Min Co. 79 P. 889, 890, 146 ("al 
219 

84. WVa—State v Doss, 134 S E, 
749. 750, 102 WVa 162 

85. Kan —Tucker v Raney, 65 P 2d 
329, 331. 145 Kan 256. 

86. Kan —Tucker v Raney, supra. 

87. Kan —Tucker v, Raney, supra. 

88. A maxim mcanin«r “He who has 
chosen one way cannot have re¬ 
course to another ”—Black L».D 

89. A maxim meaning: "Election is 
an internal, free, and spontaneous 
Reparation of one thing from an¬ 
other, without compulsion, consist¬ 
ing in intention and w'lll "—Black 
LD 

90. N Y —In rc Funkhouser, 284 N 
YS 777. 784, 167 Misc 400. 

Ohio—Cleveland Akron Bag Co v 
Rodatt. 159 NE 105. 107, 26 Ohio 
App 233. 

19 C J. p 126« note 67. 

Bfsnilar dellaltlovs 

(1) “A choice between alternative 
policies or a choice between per¬ 
sons." — Hall V Madison, 107 N.W 
31. 83. 183 Wis 132. 

(2) "A choice between different 
things."—^Ward v Ward, 23 N.E 
1§12, 1013. 134 Ill 417 

(3) "A choice between two in¬ 
compatible alternatives "—In re 
Walsh’s Estate. 12 N T.S.2d 298. 303 
171 Misc. 230. 


(4) “A choice between tw^o or more 
methods "—Connor v United States, 
DCNH., 19 FSupp 97, 101 

(5) "A d< liberate act of choice, 
particularly a choice of means for 
accomplishing a given end " 

Ind—State v Hir.sch, 21 NE 1062, 
1063, 125 Ind 207, 9 ERA 170 
Iowa —McKee v. Home Savings & 
Tiust Co. 98 NW 609, 610, 122 
Iowa 731 

91. Ind—State v Hirsch, 24 NE 

1062, 1063. 125 Ind 207, 9 LRA 
170 

98. Ind —State v Hirsch, supra. 

19 C J p 1258 notes 72, 78 
93. Ind —State v Hirsch. supra 
Iowa—Seaman v Baughman, 47 N. 
W 1091. 1092, 82 Iowa 216, 11 L.. 
R A 354 

N Y —In re Funkhouser, 284 N Y S 
777. 784, 157 Misc 400 
SD—Bowler v Eisenhood, 48 NW 
136, 138. 1 SD 577, 12 LRA. 705 
19 C.J p 1258 notes 73, 75 
Similarly expressed 

(1) “The act of choosing between 
alternatives ’’—in re Vanatta’s Es¬ 
tate. 131 A 515, 518, 99 N J Eq 339 

(2) The choosing of one thing 
rather than another—^Arnold v Liv¬ 
ingston, 139 NW. 927, 929, 157 Iowa 
677 

94- U.S —^Kentucky Standard Oil 
Co v Hawkins. Ind., 74 P 395. 
398. 20 CC.A 468. 33 L R.A 739 
19 C.J p 1253 note 78. 

95. Ala.—Hudgins v. State, 39 So 
717, 718, 145 Ala. 499 
Ind.—State v. Hirsch, 24 N E 1062, 

1063. 125 Ind. 207, 9 L.R.A. 170. 
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96. SD—Bowler v Eisenhood. 48 
NW 136. 138. 1 SD 577, 583, 12 
LRA 705 

97. NY—In re Hill's Will, 191 N E. 

12. 14, 264 NY 349, 93 A L R. 

1380—In re Blumenstiel’s Will, 290 
NTS 935, 943, 248 App Div 633 
—In re Andrus’ Will 281 N Y S 
831, 844. 156 Misc. 268 

98- U S —Jenkins v IJ S , D C R 1, 
22 F 2d 568. 571—Jadwin v Hoyt, 
CCA Ill, 1 F2d 784, 786—Mac- 

heth-Evans tJlass Co v (lencral 
Electric Co, Ohio, 246 P’ 695, 701. 
158 CCA 651 

Ill —Moran v Union Bank of Chi¬ 
cago, 186 NE 182, 184. 352 Ill 
603 

Similarly expressed 

“A choosing between rights ”—Ar¬ 
nold V Livingston, 139 N W. 927, 929, 
157 Iowa 677 

99. (la—Rieves v Smith, 192 S E. 
372, 379, 184 Ga. 657, 112 ALR 
368 

Or—McDermid v Bourhill, 199 P 
610, 612, 101 Or. 305, 22 ALR 

428 

Tex—Logan v Logan, Civ App , 112 
SW2d 515, 518, 619 

1. Ill.—Bliss v. Geer, 7 III App 612, 
617 

SD—Alderman v. New York Under¬ 
writers’ Ins Co of New York, 248 
NW 261, 266. 61 SD 284. quot¬ 
ing Corpns Juris. 

2. Ind.—^Walker v. Bement, 94 N.E. 
339, 344, 50 Ind App. 645 

Iowa—In re Schroeder’s Estate, 293 
N.W 492, 495. 
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more courses of conduct, implying that the act was 
done under such circumstances that the choice is 
binding. 3 So used, the term implies the existence 
of alternative rights,^ their inconsistency,5 and 
Jknowledge of the rights on the part of the person 
making the election;® also an intention or an ob¬ 
ligation to elect,and a deliberate and free choice.® 
As applied to wills, the doctrine of election is dis¬ 
cussed in the C.J.S. title Wills § 1237, also 69 C.J. 
p 1089 note 62-p 1090 note 69. 

Equitable election The doctrine of election rests 
upon the principle that he who seeks equity must 
do it, and means, as the term is ordinarily used, 
that where two inconsistent or alternative rights or 
claims are presented to the choice of a party by a 
person who manifests the clear intention that he 
should not enjoy both, then he must accept or reject 
one or the other; in other words, that one cannot 
take a benefit under an instrument and then repudi¬ 
ate it;9 also it has been defined as a choice which a 
party to a transaction is compelled to make be¬ 
tween the acceptance of a benefit under a written 
instrument and the retention of some property al¬ 
ready his own, which is attempted to be dis[)osed of 
111 favor of a third person by virtue of the same pa- 
per.i® 

Other phrases: ^^At its election,”ii ^^clection be¬ 


tween inconsistent remedies,”^^ <<elcction to tak 
compensation” see the C.J.S. title Workmen’s Com 
pensation Acts § 125, also 71 C.J. p 522 note 13- 
p 525 note 40, and “election under a will” see the C 
J.S. title Wills § 1147, also 69 C.J. p 967 note 9: 
-p 968 note 3. 

As Choice for Office or Employment 

It has been said that, etymologically speaking 
“election” denotes choice, a selection out of tin 
number of those choosing; but that, in commoi 
use, it has come to denote such a selection made b\ 
a distinctly defined body, as by the voters of an en¬ 
tire class.^'^ In this sense, the word has been de¬ 
fined as meaning a choice or selection of one* man 
amongst more, to dischaige the duties in a state 
corporation, or society;!^ the act of choosing a per¬ 
son to fill an office or eniploxnient, by any manifes¬ 
tation of jireference, as by ballot, uplifted hand.s, or 
viva voce;!*** any choice, whether it is by an offi¬ 
cer, by a vote of the people, or by a board having 
the power of appointment, or otherwise.^® 

The w’ord has been held (‘quivalent to the phra-^e 
“approval and adoption” see 6 C J.S. p 126 note* 
53; and has been distinguished from “appointment” 
see Elections § 1. As applied to election of corpo¬ 
rate diiectois and trustees see Corporations § 716, 


Kan —Ro«<s \ Ros« 207 P. 786. 789. 
Ill Kan 533. 

NY—In le Hluriif nthal s E«?tate 215 
K Y S 142, 126 Misc 603—Arthur 
V Nelson, ] Dern Surr 337, 3 46 

NO—McGehee v McGehee, 127 SE 
684. 685. 189 NC 558 

Or—In re Iltz's Estate, 202 P 409, 
413. 104 Or 59 

Tex —I>akan v. Dakan. 83 S W 2d 
620. 624, 125 Tex 305 

W Va—Rau v Krepps, 133 SE 508, 
510, 101 WVa 344—Renntx v 

Hardman. 78 SE 749, 750, 72 W. 
Va. 580 

19 C J. p 1258 note 63 [a] 

3. Conn —Manning: v State, 196 A 
777. 781. 123 Conn 504—Usher v 
Waddinerham. 26 A 538. 541, 62 
Conn 412 

4. US—Jenkins v U S. DCRI, 
22 F.2d 568, 571—Jadw'in v Hoyt, 
C.C.A Ill.. 1 F 2d 784, 786 

6 . N C.—Pritchard v Williams, 95 
S E. 670, 571, 175 N C 319 

6. Ala.—McAnelly Hardware Co v 
Bemie Bros. Bag: Co, 94 So. 567. 
569, 208 Ala. 394 

N.J.—Ludlum V. Roth, 10 A.2d 648. 
650, 126 NJ.Eq 566. 

Ohio.—^Pisanello v. Polinori, 22 N.E 
2d 92, 95, 60 Ohio App 422 

Tex.—Dakan v Dakan, 83 SW.2d 620, 
626, 125 Tex. 305. 


7. N J — Dudlum v Roth, 10 A 2d 
648. 650 126 N J Eq 556 

Okl—Beck v Davi«? 54 P Jd 371, 374, 
175 Okl, 623 

Tex—Dakan v Dakan, 83 S W 2d 
620. 626, 125 Tex. .305 

8. US —Sterling Oil & Gas Co v. 
Lucas, DCK\ . 51 F 2d 413, 417 

DC—Pictorial Re\iew Co v Helver- 
mg. 68 F2d 766, 768, 63 App D C 
21 

Iowa—Nichols v Swickard. 234 N W 
846 848. 211 Iowa 957 
Tex—Kerens Nat Bank v Stockton, 
40 S W 2d 7, 12, 120 Tex 546, 77 
ALR 362 

19 CJ p 1258 note 64 [a] 

9. US —Peters v Bain, Va . 10 S Ct 

354, 362, 133 US 670, 33 L Ed 

696 

Miss—Barrier v Kelly, 33 So. 974, 
978, 82 Miss 233. 248, 62 L R.A 
421 

10. N C —Commercial Nat. Bank of 
Charlotte v Misenheimer, 191 S E. 
14. 16, 211 N.C. 519, 110 ALR 
1310—Elmore v Byrd, 104 S E 162, 
163, 180 NC. 120. 

Bimilarlj •Kprmisad 

“The principle . • . of equi¬ 
table election . • . has been 

stated to be 'that a person shall not 
claim an interest under one instru¬ 
ment . without grlving full 
effect to It as far as he can, and 
renouncing any right to property 
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whith would defeat th« di^iiosi- 
tion ’ *’—In re Lage'.s W^ill, 4 N Y S 
2d 474 477. 167 Mise 636 

“The doctrine rests upon the prin¬ 
ciple that a person claiming undei 
any document shall not interfere l»> 
title paramount to prevent anothei 
part of the same document from 
having effect according to its con¬ 
struction; he cannot accept and re¬ 
ject the same writing . Th< 

doctrine, it is said, requires that 
there should be alternative benefits 
between which the donee is to inuk< 
his choice once for all “—Elmore v 
Byrd, 104 S K. 162, 163. 180 NC 

120 

11. Ind —Cassidy v Montgomery 
Ward & Co , 25 N E 2d 235, 238 

12. Mass —Miller v Richards, 26 N 
E2d 380, 382 

13. Ala—Smith v McQueen, 166 So 
788. 791. 232 Ala 90 

Ind —State v Meyer, 60 Ind 288, 
290 

14. Iowa—State v. Cahill, 105 N W. 
691. 692. 131 Iowa 155 

S.D—Bowler v. Eisenhood, 48 NW 
136, 138, 1 SD 577, 12 L R A 705 

15. Ind.—State v. Hirsch. 24 NE 
1062, 1063, 125 Ind. 207, 9 L R A. 
170 

19 C J. p 1258 note 84 

16. Ky.—Newton v. Ogden, 102 S.W. 
865, 126 Ky. 101. 
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and to the choice of persons for political offices and 
determination of questions submitted by law to pop¬ 
ular vote see Elections § 1. 

Phrases' ‘‘Any election be held,”17 "equal elec¬ 
tion,”!* “next regular election,”!* and “result of an 


election ;”20 also, adjectively, “election auditors,”^! 
“election judges,”22 "election laws,”** and “election 
petitions.”*^ 

ELECTIONES FIANT KITE ET LIBEBE SENE 
INTERRUPTIONE ALIQUA.ps 


17. Ga—Broadhurst v Hawkins, 8 
S.E 2d 905. 906, 188 Ga 316 

18. Ill —Moran v. Bowley, 179 N E 
526. 531, 347 111 148 

Ind —Blue v State ex rel Brown. 
188 NE 583. 589. 206 Ind 98. 91 A 
L. R 334 

19. Kan —Ward v Clark, 10 P 827, 
35 Kan 315 

20. Ill —Cipowski V Calumet City, 
153 NE 613, 614. 322 Ill 675 

21. Xn EnfiTlish law 

(1) They were “officers annually 


appointed, to W'hom was committed 
the duty of taking: and publishing- the 
at count of all expenses incurred at 
parliamentary elections ”—Black L 
T). citing 17 & 18 Viet c 102 9il IS. 
26-28 

(2) “But these sections have been 
repealed by 26 Viet c. 29. which 
throws the duty of preparing the ac¬ 
counts on the declared agent of 
the candidate, and the duty of pub¬ 
lishing an abstrac-t of It on the re¬ 
turning officer”—Black L.D 

22. Xn English law, judges of the 
high court selected in pursuance of 
31 & 32 Vict. c 125 fi 11. and Jud Act 


1873 9 38, for the trial of election 
petitions—Black Li D. 

23. Pa—In re Investigation by 
Dauphin County Gra.nd Jury, June 
1938, 2 A.2d 783. 791, 332 Pa 289 

24. Xn England 

Petitions for inquiry into the va¬ 
lidity of elections of members of 
parliament when it is alleged that 
the return of a member is invalid for 
bribery or any other reason —Black 
L.D 

25. A maxim meaning “elections 
should be made in due form, and 
freely, without any interruption.”— 
Black L..D. 
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ELECTION OF REMEDIES 

This Title includes choice between difTcrent means of redress afforded by law for the same injury 
or different forms of proceeding on the same cause of action; when such election is allowed or required; 
and nature, requisites, operation, and effect of such election. 

Mutters not in this Title, treated elsewhere in this work, see Deseriptive-Word Index 

Analysis 

§ 1. Definitions and distinctions—^p 1057 

2. Right of election—p 1060 

3. Necessity of election—^p 1061 

4. Inconsistency between remedies—p 1066 

5. - Title to property involved—p 1069 

6. - Actions based on affirmance or disaffirmance of contract or transaction 

^p 1070 

7. - Actions on contracts and for reformation thereof—p 1073 

8. - Remedies against different persons—p 1*073 

9. - Ratification and repudiation of unauthorized transaction—p 1076 

10 - Presentation of claim against assignee for creditors and other remedies 

—p 1076 

11, Acts constituting election between remedies—p 1077 

12, - Existence of alternative remedies, mistake of remedy—p 1080 

13, - Necessity of inconsistency between remedies—p 1086 

14 - Prosecution of action or suit to judgment or decree—p 1087 

15 - Commencement of action or suit—p 1088 

16. - I’articipation in jiending proceedings—p 1091 

17. - Acts prior to commencement of legal proceedings in general—1094 

18. - Nfitice of intention to pursue jiarticular remedy—p 1094 

19. - Subsequent action as election against prior—^p 1095 

20. - Amendment of pleadings—p 1096 

21. - Necessity of intent to elect—p 1096 

22. Validity and finality of election—p 1097 

23. - Ignorance or mistake of facts—p 1097 

24. - Ignorance of remedy—p 1098 

25. - Want of jurisdiction—p 1099 

26. - Ineffectiveness of remedy—p 1099 

27. - Premature action—p 1100 

28. Pleading election as defense—^p 1100 

29. Effect of election—^p 1101 

30. Election between action at law and suit in equity—p 1103 

31. - Acts constituting—^p 1104 

32. - Compelling election—^p 1105 
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§ 1. Definitions and Distinctions 

a. In general 

b. Distinctions 

a. In (xeneral 

Election of remedies is the adoption of one of two or 
more coexisting remedies, with the effect of precluding 
a resort to the others. 

Election of remedies has been defined to be the 
right to choose, or the act of choosing between 
<Iifferent actions or remedies, where plaintiff has 
suffered one species of wrong from the act com¬ 


§ 1 

plained of.^ Broadly speaking, an election of rem¬ 
edies IS the choice by a party to an action of one of 
two or more coexisting remedial rights, where 
several such rights arise out of the same facts ,2 
but the term has been generally limited to a choice 
by a party lietween inconsistent remedial rights,2 
the assertion of one being necessarily repugnant 
to, or a repudiation of, the other.^ Thus, in its 
technical and more restricted sense, election of 
remedies is the adoption of one of two or more 
coexisting remedies, with the effect of precluding 
a resort to the others.*'’ 


1. Cal —Mansfield v Pickwick Stag¬ 
es. Northern Division 215 P 389, 
191 Pal 129, quoting Corpu* Jtiris. 

N Y —Socolovv V .1 & A Stone 

Really Co, 218 NYS 408, 128 

Misf 152 

Tenn—Moian v Weinberger. 260 S 
W 966 140 Tenn 637 | 

20 P J. p 2 note 1 i 

Otliear deflaitions 

(1) “Elet tion” refers to obligation 
to choose between two inconsistent 
or alternative rights or claims 

Fla —First Nat Rank v Mac Donald. 
130 So 596 100 Fla 675. denying 

rehearing 129 So 911. 100 Fla 674 
Md—Schmidt v Johnston, 140 A 
87. 154 Md 125 

(2) Election is choice of rights to 
one of two things, to each, but not 
both, of whicdi party choosing is c‘n- 
titlcd—Pitv of Kirkwood v Martin 
282 SW 542. 211) Mo App 490 

(3) “Election” is choice of option¬ 
al remedies or debtors and c onse- 
quent waiver ot cause against oth¬ 
ers —Klinger V Modesto Fruit Co. 
290 I* 127, 107 Pal App 97 

(4) “Election of remedies” is vol¬ 
untary choic.c hv party to action of 
one or more co-existing. but neces¬ 
sarily inconsistent and repugnant, 
remedial rights growing out ot same 
known facl.s—Hannigan v Italo-Pe¬ 
tr oleum Porpoiation ot America, Del, 
181 A 4, 7 WWHarr, Del. 180 

(5) It is the adoption. b> an un¬ 
equivocal act, of one of two exist¬ 
ing alternative remedial right.s, in- 
c^onsistent and not reconcilable with 
each other, the effett of which is to 
preclude a rc'sort by plaintiff or 
creditor to the othei —Johnson v 
White, 106 SW2d 222. 171 Tenn 536 

2. US—Weber Showcase & Fixture 
Po V Waugh, DP Wash, 42 F 2d 
515. 

Idaho—Dargilliere Co. Bankers, v 
Kunz, 244 P 404, 44)5. 41 Idaho 
767, citing Corpus Juris. 

N y —Schcnck v State Line Tele¬ 
phone Co.. 144 NE 592. 238 NY 
308. 35 A Lit 1149—Liston v 

Hicks. 277 NYS. 19, 243 App Div 
706 

20 C J p 2 note 2. 

28 C. J S - 07 


Modes of procedure and relief 

“Election of remedies is the act 
of choosing between the different 
modes of procedure and relief al¬ 
lowed by law on the same state of 
facts ” 

Cal—Mansfield v Pickwic'k Stages, 
Northern Division. 215 P 389 191 
Cal 129—Brice v Walker. 194 P 
721 50 Cal App 49 
Ga —Curry v Washington Nat Ins 
Co. 194 SE 825, 56 Ga App 809 
Ind —Thomas v Briggs, 189 N E 
389. 98 Ind App 352 
Mont—Parsons v Rice, 264 P 396, 
81 Mont 509 

Okl—Eagle-Picher Lead Co v Kir¬ 
by, 235 P 176 109 Okl 96—Vose V 
Penny, 190 P 97 78 f)kl 218 | 

Tex—Norris \ Wilkens, CivApp, 

3 S W 2d 126—Seamans Oil Co v. i 
Gu> Civ App. 239 SW 696 j 

3. U S —Dobbie v U S . D Tex , I 
19 P"2d 656 

Cal—Platk V Boland. 77 P 2d 1090 
—Mercantile Mortg Co v Chin 
Ah Leii. 39 P 2d 817, 819, 3 ("al 
App 2d 504, cjuoting Corpus Juris. 
Fla—Ziegl<*r v Brow*n, 150 So 608, 
112 Fla 421 

Idaho—Largillierc Co, Bankers, v. 
Kunz 24 4 P 404, 405, 41 Idaho 

767 citing Corpus Juris. 

Ky —Riley v Cumberland & M R 
Co, 29 SW2d 3, 4. 234 Ky 707, 
citing Corpus Juris. 

NY—Liston \ lluks, 277 N Y.S 
19, 213 App Div 159, afllrmed 199 
N E 523, 269 N Y 535—Baronberg 
V Humphreys. 1 N Y S 2d 415. 166 
Misc 100—Socolow V J & A. Stone 
Really Co. 218 NYS 408, 128 

Misc 152 

Pa.—In re Mcssniore’s Estate, 138 A 
81, 84. 290 Pa 107, citing Corpus 
Jtiris. 

Tex—Mosher Mlg Co v Eastland, 
W F & G R Co, Cu App, 259 
S.W. 253. 

20 C.J p 3 note 3. 

“The essence of the doctrine of 
election of remedies is the conscious 
choice, with full knowledge of the 
facts, of one of two or more incon¬ 
sistent remedies. . . .It stems 

from the principle, rooted in reason 
and justice, that a party, in seeking 
legal redress, shall not be at lib- 
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crt> to take irreconcilable and re¬ 
pugnant positions "—Adams v Cam¬ 
den Safe Deposit Trust Co, 2 A 
2d 361. 364, 121 N J Law 389. re¬ 

versing 188 A 913, 16 N.T.MISC. 48. 

4. Ala-—Aladdin Temple Ben Ass’n, 

D O K K, v American Standard 
Life Ins Co. 179 So 243. 235 

Ala 431 

Colo —Industrial Commission v. 
Schaefer Really Co. 56 P 2d 51, 
52, 98 Colo 445, citing Corpus Ju¬ 
ris —Robinson v Armstrong. 9 P. 
2d 481. 482 90 Colo 363 quoting 

Corpus juris. 

Del —Hannigan v Halo-Petroleum 
(’'orporation of America, 181 A 4, 7 
WWHarr 180 

Idaho—Largilliere Co. Bankers, v 
Kunz, 244 P 404, 405. 41 Idaho 
767 citing Corpus Juris. 

NY—Independent Electric Lighting 
Corporation v M Brodsky & Co, 
194 NYS 1, 118 Misc 561 
20 C J p 3 note 4 

5. US —Henderson Tire & Rubber 

Co V Gregory, CCA Mo. 16 F2d 
589, 49 ALR 1503—Holmes v 

Henry Jennings & Sons, D C Or , 7 
F.2d 231 

Ala — Elliott V Vance. 194 So 515. 
239 Ala 180 

Cal —Roullard v Rosenberg Bros & 
Co, 224 P 449, 193 Cal 360 
Fla —State ex rel Van Ingen v Pan¬ 
ama City. 171 So 760, 126 Fla. 
776—Williams v Robineau, 168 So 
644, 124 Fla 422 

Ga—Frledlander v Feinberg, 110 S. 

E 26. 27 GaApp 808 
Ill —Golinkin v First Union Trust 
& Savings Bank, 276 III App 40— 
Kaszab v Metropolitan State Bank. 
264 Ill App 358 

Miss—Miller v Phipps, 137 So 479. 
161 Miss 564 

Mo —Reynolds v Union Station Bank 
* of St Louis, 200 SW 711, 198 Mo 
App 323. 

NM.—Williams v Selby, 24 P 2d 728, 
37 N M 474—Franciscan Hotel Co. 
V Albuquerciut Hotel Co , 24 P 2d 
718, 37 NM 456 

N Y.—Four Hundred and Sixty-One 
Eighth Ave Co v Childs Co, 168 
NYS 948. 181 App.Div 742—In 

re Elliotts Estate, 299 N Y.S. 211, 
164 Misc. 486. 
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The doctrine of election of remedies is largely a 
rule of policy to prevent vexatious litigation,® and 
is widely recognized both in the federal and state 
courts.^ It is based on the rule that a party can¬ 
not, either m the course of litigation or in dealings 


in pais, occupy inconsistent positions,® or proceed 
on irreconcilable claims of rightin other words, 
that a man shall not be allowed to approbate and 
reprobate.!® It has been said that the doctrine is 
a harsh rule which is not to be extended,!! and 


Okl—storm v Garnett. 227 P 417. 
99 Okl 284 

Or.—JalofT v United Auto Indemnity 
Exchange, 250 P 717, 719, 120 Or 
381. citing Corpus Juris. 

Tenn —Johnson v White, 106 S W 
2d 222. 171 Tenn 536—Moran v 
Weinbeiger, 260 S W' 966. 149 

Tenn 537. 

Tex—Commercial Loan & Trust Co 
V. Reed Automobile Co , Civ App , 
76 SW2d 144—Coffman v Bran- 
nen, Civ.App, 60 S W.2d 913— 

White V Bell, Civ App, 290 S.W 
849, 851, citing Corpus Juris — 

Mosher Mfg. Co v Eastland W F 
& G R Co.. Civ App. 259 SW 
253—Manes v Bletsch, Civ App , 
239 SW 307, 308 

Vt.—Gardner v Gauthier, 141 A. 682, 
101 Vt 147. 

20 C J p 3 note 5 
Effect generally see infra § 29 
“Where two or more optional 
remedies are provided which are 
inconsistent in theory and contra¬ 
dictory m their logical premises, the 
doctrine of election arises as a 
logical necessity In such a case, 
to select and pursue one is to dis¬ 
card the others “—Sackett v. Farm¬ 
ers’ State Bank of Boone, 228 N W 
51. 53, 209 Iowa 487 
Boctnae is not confined to cases 
of fraud, but applies whenever a 
party takes an inconsistent position, 
whether arising from claims that 
carry a different measure of damages 
or otherwise —Barquin v Hall Oil 
Co, 201 P 352. 28 Wyo. 164. re¬ 

hearing denied 202 P. 1107, 28 Wyo 
164 

6. U S —Friedman v. Swift & Co , 
DCNY. 18 FSupp 596 
NY—Clark \ Kirby. 153 N E. 79. 
243 NY 295. reversing 214 NYS 
817, 216 AppOiv 792 
7- US—Axcliod V Osage Oil & Re¬ 
fining Co , CCA Okl , 29 F 2d 712 
—Henderson Tire & Rubber Co v 
Gregory, CCA Mo , 16 F.2d 689, 

49 A.LR 1503 

Bootrlns prevails in maritime cases 

U.S —Smith V Lykes Brothers-Rlp- 
ley S. S. Co., C C.A La. 165 F 2d 
604. certiorari denied Lykes Bros 
Ripley S. S Co V Smith. 60 S Ct 
141, 308 U.S. 604. 84 L Ed 505. 

▲t common law it was the rule 
to allow only one remedy for one 
wrong, although several different 
remedies were provided —Louisville 
R. Co. V. Raymond, 123 S W 281, 136 
Ky. 738. 27 L.H.A.,N.S.. 176 

8 . U.S—Myers v. Ross, D.C.Fla., 10 
FSupp. 409. 


Ala—Elliott v Vance, 194 So. 615. 
239 Ala 180 

Cal —Mailhes v Investors’ Syndi¬ 
cate. 32 P2d 610, 220 Cal 735—Mc- 
Danels v. General Ins Co of 
America, 36 P 2d 829, 1 Cal App 
2d 454. 

DC—McFadden Securities Co v 
Stoneleigh Garage. 55 F 2d 1025, 
60 App DC 400. 

Fla—Williams v. Robineau, 168 So 
644. 124 Fla 422—Ziegler v Brown, 
150 So 608, 112 Fla 421. 

Ga—Curry v Washington Nat Ins 
Co. 194 SE 825. 56 Ga App 809 
Ky.—BaneoKentucky Co's Iteceiver 
V National Bank of Kentucky’s 
Receiver. 137 S W.2d 357. 2S1 Kv 
784—Riley v Cumberland & M R 
Co. 29 SW2d 3. 4. 234 Ky 707, 
citing Corpus Jnxis. 

Mont —Parsons v Rice, 264 P 396, 
81 Mont 509 

N J —Tremarco v Tromarco, 174 A 
898. 117 N.IEq 50. 95 ALR 231. 
citing Corpus Jnris. 

N C —Irvin v Harris, 109 S E 867, 
182 N C 647 

Okl —Vose V penny, 190 P 97, 78 
Okl 238 

20 C J p 3 note 6 

“The doctrine of an election rests 
upon the principle that one may not 
take contrary positions, and where 
he has a right to choose one of two 
modes of redress, and the two are so 
inconsistent that the assertion of 
one involves a negation or repudia¬ 
tion of the other, the deliberate and 
settled choice of one, with knowledge 
or means of knowledge of such facts 
as would authorise a resort to each, 
will preclude him thereafter from 
going back and electing again ’’— 
Cook V Covey-Ballard Motor Co , 235 
P 196, 200, 69 Utah 161 

9. Cal —McDanels v. General Ins 
Co of America, 36 P 2d 829, 1 Cal 
App 2d 454 

10. Ky —Riley v. Cumberland & M 
R Co, 29 SW2d 3, 4, 234 Ky 
707. citing Corpus Juris. 

N J.—Tremarco v. Tremarco, 174 A. 
898, 117 N.J Eq. 50. 95 A.L R. 231, 
citing Corpus Juris. 

Va—Hurley v Bennett, 176 S.E 171, 
163 Va 241. 

20 C J p 4 note 7. 

11. US—Oil Well Supply Co. v 
First Nat Bank. C C A Kan , 106 
F 2d 399—Minneapolis Nat. Bank 
of Minneapolis. Kan, v Liberty 
Nat. Bank of Kansas City, G^.A 
Kan., 72 F.2d 434—Friedman v. 
Swift & Co., DC.N.Y., 18 F.Supp. 
696. 

N.J.—^Adams v. Camden Safe Deposit 
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A Trust Co, S A 2d .261. 121 N J. 
Law 389, feversing 188 A 913, 15 
NJMisc 48 

N Y —Metropolitan Life Ins. Co v. 
Childs Co. 130 N E 295, 230 N.T. 
285. 14 ALR 668, reversing 170 
NYS 237. 183 App Div 230, and 
motion denied 132 N E 885, 231 
N y 551—Neustadter Foundation 
v Bernfeld, 1 N Y.S 2d 58, 165 

Misc 640—Socolow v J ft A Stone 
Realty Co.. 218 NYS 408, 128 

Misc 152 

Or—Elliott V Mosgrove, 93 P 2d 
1070 162 Or 507. denying rehear¬ 

ing 91 P2d 852, 162 Or 507. 

“We . . . pointed out that the 

doctrine is largely a survival from 
the formulary procedure of the com¬ 
mon law which ‘necessarily demand¬ 
ed consistency as an end In itself’, 
that the doctrine does not entirely 
ac< ord w'lth the modern conception of 
procedure w'hich ‘sacrifices con¬ 
sistent v so fai as IS necessary to the 
attainment of substantial justice’, 
and that the doctrine is a harsh on« 
not to be extendt'd ’’—National 
Transp Co v Toquet, 196 A 344, 348. 
123 Conn 468 

Proper limits of mis 

“The foimal doctrine of election of 
rtintidios by judicial decisions has 
been confined gradually to its true 
remedial purpose as a doctrine of 
substance, and as stated by an 
eminent authority should 

be confined to cases ‘where (1) 
double compensation of the plaintiff 
is threatened or (2) the defendant 
has actually been misled by the 
plaintiff’s conduct or (3) res adju- 
dicata can be applied’’’—National 
Lock Co V Hogland, C G A Ill , 101 
P2d 576, 587 

liberal doctrine 

(1) The policy of the courts on 
the question of election of remedies 
is to apply a liberal doctrine rather 
than a narrow and harsh doctrine — 
Pomerantz v Massachusetts Acci¬ 
dent Co, 7 N.YS2d 854, 169 Misc 
434 

(2) So, the principle of election 
wrill be applied sparingly by court of 
equity when It involves partial es¬ 
cape of wrongdoer from penalty for 
malfeasance in office.—In re Har- 
beck’s Estate. 254 N.Y.S. 312, 142 
Misc. 67. 

Doctrine in applied with favor In 

equity only where elements of estop¬ 
pel are present or where inconsis¬ 
tency in claims asserted amounts to 
stultification.—In re Rose, D.C.Tex., 
39 F.2d 242. 
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that it is to be applied by the courts with a wide 
discretion in order that it may not be made an in¬ 
strument of oppression. 12 Each case involving a 
question of election of remedies must be governed 
by Its facts. 13 

The rule permitting joinder of inconsistent caus¬ 
es of action does not afYcct the rule against pur¬ 
suing inconsistent remedies.i^ The doctrine ap¬ 
plies to remedies for breach of contract and can¬ 
not be employed to take an executory contract out 
of the operation of the statute of frauds.i® 

b. Distinctions 

While It has been held that the doctrine of election 
of remedies Is an application of the law of estoppel* other 
decisions have distinguished it therefrom. Election of 


remedies has also been distinguished from ratification, 
res Judicata* and merger. 

Estoppel distinguished. It has been stated in 
some decisions that the doctrine of election of 
remedies is an application of the law of estoppel 
or is based thereon,i® and, therefore, that the doc¬ 
trine will not be applied unless it is shown that 
a failure to require a party to abide by the remedy 
elected will cause the adverse party a disadvantage 
constituting a real injury.17 According to other 
authority, however, the doctrine of election of rem¬ 
edies differs from that of estoppel in its broader 
sense in that the party invoking it need not show 
that he‘will suffer some material disadvantage un¬ 
less his adversary is required to abide by his elec- 
lion.i® 


Frand 

Rule of estoppel, which is bnsis of 
doctrine of election of lemedies, will 
not be as strictly applied where 
fraud exists as in other cases —J B 
Colt Co V Freitas. 244 P. *H6. 76 
Cal App 278 

12. IT S —Morlan \ Buccy IM ftr 

Corporation. D C Cal . 7 F 2d 494. 
affirmed, CCA. Liuc«v Mfp Corpo¬ 
ration V Morlan 14 F 2d 1920. cer¬ 
tiorari denied 47 S Ct 544. 27*5 IT S 
74 4, 71 L Ed 870—Friedni.in v 

Swift & Co , D C N y . 18 F Supp 
596 

Wvo—Continental Oil Co v Amer¬ 
ican Co-op Ass’n, 228 P 50J, 31 
Wvo 433 

fiQLuitable application 

(1) The doctrine depends not on 
technical ruU s but on principle's of 
e(|uitv. ju.stice, and actual intention 
Minn—First Nat Bank \ Flvnn, 250 

NW 806, 190 Minn 102, 92 A L. R 
1272 

Okl —Noble Drilling? Co v Murphy, 
267 P 659, 181 Okl 34 

(2) It will not be applied where 
It would work great harm to one 
jictrly as against the other —Rooker 
\ Fidelity Trust Co, Ind, 131 N 
E 769, certiorari denied 42 S Ct. 463, 
259 US 580, 66 L. Ed 1073, and er- 
rc»r dismissed 13 S Ct 288, 261 US 
114, 67 LEd 556 

13. Ala—Hams v. Louisville & N 
R Co. 186 So 771, 237 Ala 366 

14. N J —Morns v Jersey Central 
Power & Light Co , 179 A 683, 118 
NJEq 541 

Wis—Bischoff V Hu.stisford State 
Bank. 218 NW 353, 195 Wis 312, 
followed in Thurow v Hustlsford 
State Bank, 218 NW 357. 195 Wis 

322. and Drachenberg v Hustisford 
State Bank, 218 N AV 367, 195 Wis 

323. 

15. Tex —^Kistler v Latham, Com 
App.. 256 S W. 983. reversing La¬ 
tham V. Kistler, Civ.App., 235 S.W 
938. 


la U S —Dobbie V U S , D C Tex 
19 F2d 656 

Cal—Flaok v Boland. 77 P 2d 1090 
11 Cal 2d 103—Mailhes v In- 
v'^eetors* Syndicate, 32 P 2d 610, 220 
Cal 735—Roullard v. Rosenberg 

Bros & Co, 224 P 449. 19.^ Cal 
360—Boomer v. Muir, App, 24 P 
2d 570 

Conn—(lerber & Co v. Wilson, 158 
A 803. 114 Conn 378 
Del —Hannigan \ Italo-Petroleum 
Corporation of America, 181 A 4, 
7 W W Harr 180 

Fla—Williams v, Robineau. 168 So 
644. 124 Fla 422 

Minn—First Nat Bank v Flynn, 250 
NAV 806, 190 Minn 102, 92 A L R 
1272 

Mo—Waugh V Williams, 119 S AV 
2d 223, 342 Mo ‘>03 
N M —Franciscan Hotel Co v Albu¬ 
querque Hotel Co., 24 P 2d 718, 37 
NM 456 

N Y —Bank of U. S v National City 
Bank ©f New York. 206 N Y S 428, 
123 Misc 801, affirmed 209 N.Y S. 
793. 

Ohio—Silber v Gale. 175 N.E. 886, 
38 Ohio App 248 

Okl—Higgins V Durant, 243 P. 732, 
116 Okl 152—Invader Oil Corpora¬ 
tion V Commerce Trust Co , 238 P. 
441, 111 Okl 85. 

Tex —Crutcher v Eaves, CIv App , 
259 S W. ‘>70—Mosher Mfg Co v. 
Eastland, AV F & G. R. Co., Civ. 
App, 259 S.W 253 

Va—Pollard & Bagby v Morion G 
Thalhimer, Inc., 194 S.E. 701, 169 
Va 529 

20 C J. p 4 note 10 

Estoppel resulting from prior claim 
or position In judicial proceedings 
see the C J S title Estoppel §g 117- 
120, also 21 C.J p 1223 note 23-p 
1233 note 5. 

“The doctrine of election, as ap¬ 
plied to a choice of remedies, either 
offensive or defensive, which pre¬ 
cludes a party from claiming re¬ 
pugnant rights, IS but an extension 
jf the general principles of equitable 
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estoppel, and proceeds upon a like 
theory that the inconsistent attitude 
of the party will put his adversary 
to some disadvantage ’’—McDanels 
V General Ins. Co. of America, 36 P. 
2d 829, 833, 1 Cal App 2d 454. 

17. Cal —Cam panel la v Cam panel- 
la 269 P 433, 204 Cal 515—Roul¬ 
lard V Rosenberg Bros & Co. 224 
P 449. 193 Cal 360—Mansfield v. 
Pickwick Stages, Northern Divi¬ 
sion, 215 P 389, 191 Cal 129— 
Boomer v Muir, App, 24 I’2d 670. 

Ohio—Silber v Gale, 175 NE 886, 38 
Ohio App 248. 

18. U S —Myers v Ross, D C Fla , 
10 F Supp 409, 411, citing Corpus 
Juris. 

Mo—In re Franz' Estate, 127 S W 2d 
401, 344 Mo 510—U S Fidelity & 
Guaranty Co v Fidelity Nat Bank 
& Trust Co, 109 S W 2d 47. 49. 232 
Mo App 412, citing Corpus Juris. 
N J —Adams v Camden Safe Deposit 
& Trust Co. 2 A 2d 361. 121 NJ 
Law 389, reversing 188 A. 913, 16 
NJMisc 48 

Utah—Cook V Covev-Ballard Motor 
Co. 253 P 196, 200, 69 Utah 161, 
citing Corpus Juris. 

20 C J p 4 note 11 

“The general rule is that one who 
has voluntarily chosen and carried 
into effect an appropriate legal rem¬ 
edy with full knowb dge of the facts 
is barred from pursuing another in¬ 
consistent remedy, even though no 
Injury has been done by his choice, 
or would result from resorting to 
the other remedy '*—^Korns v Thom¬ 
son & McKinnon, D C Minn , 22 F. 
Supp 442, 450, appeal dismissed, C. 
C A , 102 F.2d 993. 

Bstoppel la pMs 

Election differs from "estoppel in 
pais’’ in that it need not he acted on 
by the other party to his detriment. 
U S —Myers v Ross, D C Fla , 10 F. 

Supp 409, 411, citing Corpus Juris. 
N" J —Adams v. Camden Safe De¬ 
posit & Trust Co.* 2 A.2d 361, 121 
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The doctrine of election of remedies is sometimes 
referred to as “waiver by election.”^* When used 
in this sense it is distinguished from estoppel in 
that “waiver by election” depends on what a party 
himself intends to do, while estoppel, depends on 
what he causes his adversary to do , 2 ® estoppel re¬ 
sults from an act which may operate to the injury 
of the other party, waiver may affect the opposite 
party beneficially ,21 estoppel may carry the im¬ 
plication of fraud, “waiver by election” does not ,22 
estoppel may arise even as bctw'een consistent rem¬ 
edies, but for “waiver by election” to operate as a 
bar, the remedies must be inconsistent.23 

The doctrine of election has also been referred 
to as “ratification by suit” and used in this sense 
it IS distinguished from “estoppel by suit” in that 
in the former no judgment or other advantage is 
necessary to bind the party so clecting.2't 

Ratification distinguished. Election of remedies 
may be distinguished from ratification of a void¬ 
able transaction in that ratification is not in itself 
the choice of a remedy, although the choice of a 
remedy may be evidence of ratification 2*'> 

The doctrine of res judicata and the doctrine of 
election of remedies are distinct but not inconsistent 
doctrines, and both may operate to preclude resort 


to a particular remedy in a given case.2® They 
are both based on the maxim forbidding that one 
shall be twice vexed for one and the same cause.27 

Merger distinguished. While the doctrine of 
merger and election of icmedies arc alike in their 
effect, namely, to confine plaintiff to a single rem¬ 
edy, they are different in their application.2* The 
doctrine of merger applies only where the situation 
IS the reverse of that which is governed by the law 
of election of remedies; in the latter there can be 
but one remedy resorted to, although there are 
several at the start, because while each of them 
stands for a specific right, the several rights arc 
alternatives; in the former, one can have but the 
single remedy, because, although there are several 
remedies standing for concurrent rights in form, 
the enforcement of one reasonably covering the 
entire field, draws to it and absorbs the other.23 

§ 2. Right of Election 

Where inconsistent remedies are available to a liti> 
gant, he has the right to elect which course he will 
choose, regardless of the interests of the adverse party, 
but when he obtains full satisfaction from one source, 
his cause of action ends and he can assert it no further. 

Where plaintiff has the choice between incon¬ 
sistent remedies, he has the right to elect which 
course he will choose,and where he makes an 


NJLaw 389, reversing 188 A 913. 
15 N .1 Misc 48 

Tenn—McQuiddy Printing Co v. 
Hirsig 134 SW2d 197, 23 Tenn 
App 434 

20 C J p 4 note 12. 

19. Cal—Klinger v Modesto Fruit 
Co. 290 P 127 129. 107 Cal App 

97, tiling Corpus Juris—Ttiice v 
Walker, 194 P. 721. 722. 50 Cal 
App 49 

Ga —Chappie v Right, 131 S E. 505. 

161 Ga 629 
20 C J. p 4 note 13 

Waiver by election occurs where a 
party having one or more different or 
coexisting modts of procedure and 
relief allowed by law on the same 
state of facts, i^hich are incon¬ 
sistent with each other, elects to pur¬ 
sue one of these remedies —Brice v. 
Walker, 194 P 721, 50 Cal App. 49 

90. U.S —Myers v. Ross, D.C.Fla., 
10 F.Supp 409 

Ga —Kennedy v. Manry, 66 S E 29, 6 
Ga.App. 816 

21. Ga.—Kennedy v. Manry, supra 

Balianoa 

Party invoking principle of waiver 
by election between inconsistent rem¬ 
edies need not show that he was mis¬ 
led to his injury by reliance on other 
party's act —Bearden v. Texas Co, 
Tex Civ.App., 41 S.W.2d 447, 465, cit¬ 


ing Corpus Juris, affirmed, Com 
App . 60 S W 2d 1031 

22. Ga —Kennedy v Manry, 66 S E 
29, 6 Ga App 816. 

23. Ga—Kennedy v. Manry, supra 

24. Ala—Mobile Towing & Wreck¬ 
ing Co V. Hartwell, 95 So 191, 208 
Ala 420 

35. N Y —Schenck v. State Line Tel¬ 
ephone Co, 238 NY 308, 144 NE 
592. 35 ALR 114'9. affirming 202 
N Y S 378. 207 App.Dlv 454, which 
reversed 200 N Y.S. 772, 121 Misc 
1 

26. N.D—Kallberg v Newberry, 170 
N V\^ 113. 117 , 43 N D. 521 
“Res judicata litis to do with the 
cause of action or with some fact 
or issue involved in some former pro¬ 
ceeding between the same parties, 
and operates to preclude its rede- 
tcrminatjon in a subsequent suit, 
even though the subsequent suit may 
be upon a different cause of action, 
whereas, the doctrine of election has 
to do with the legal means of en¬ 
forcing a right arising out of a giv¬ 
en transaction or set of facts, or, to 
attempt to state the doctrine more 
accurately, it involves nothing more 
or less than a chpice of inconsistent 
rights arising out of the given trans¬ 
action together with the selection 
of the appropriate remedy, the latter 

1060 


being merely incidental "—^Kallberg 

v Newberry, supra 

27. ITS—U S V Oregon Lumber 
Co, Or, 43 set 100, 260 US. 290, 
67 LEd 261 

28. Wis—Barth v Loeflfelholtz, 84 
NW 846, 108 Wis 562 

29. Wis—Barth v. Loeffelholtz su¬ 
pra 

30. U S —Hurwitz v Pink, C C.A N 
Y , 96 F 2d 605—Osgoodby v Tal- 
madge, C C A .N Y . 45 F 2d 696— 
Hooper-Mankin Fuel Co v Chesa¬ 
peake & O. Ry. Co , C C A Va , 30 F. 
2d 500 

Cal —Summ v Superior Court in and 
for Yolo County. 84 P 2d 152, 29 
Cal.App 2d 303—Samuels v Singer, 
36 P 2d 1098, 1 Cal App 2d 545. 

amended on other grounds and re¬ 
hearing dtmied 37 P 2d 1050, 1 Cal 
App 2d 545 

Colo—Lehr v. Guild, 206 P. 803, 71 
Colo 340. 

Ga.—E R Parker Motor Co v. 
Spiegel, 127 SE 797, 33 Ga App 
795. 

Kan.—Darnell v. Haines, 240 P. 582. 
119 Kan. 633 

Ky —Robertson v. Jefferson County, 
266 S W 27, 205 Ky. 479. 

Mo —Tooker v Missouri Power & 
Light Co, 80 SW2d 691, 336 Mo. 
592, 101 A.L R 366, transferred, see 
App, 63 S.W.2d 217. 
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election, the court has no right to change the cause 
of action to the other inconsistent theory.^i The 
right of election between inconsistent remedies 
may be made by the party entitled thereto without 
consulting the interest of the adverse party.32 Ac¬ 
cordingly, one who is guilty of fraud in a transac¬ 
tion cannot complain that his victim elects one of 
two or more such remedies available to him.^-t 

However, no matter what right a party may have 
of electing remedies or of pursuing different de¬ 
fendants for the same cause of action, when he ob¬ 
tains full satisfaction from one source, his cause 
of action ends, and he can assert it no further.24 
Also, a party may not by electing a particular mode 
of jirocedure change his measure of recovery from 
that fixed by settled law as flowing from the same 
acts 35 

Between legal a^d equitable remedies. Election 
between different remedial rights arising out of 
the same facts may be made, although one of these 
rights IS legal in its nature and the other cquita- 
ble.36 


§ 3. Necessity of Election 

a. Between coexisting but inconsistent 

remedies 

b. Between concurrent and consistent 

remedies 

a. Between Coexisting but Inconsistent Reme¬ 
dies 

Generally, a party having two or more remedies which 
regardless of their form or class are based on inconsistent 
theories must elect between them; but according to some 
authority, where a party is in doubt of his right remedy, 
he may in the absence of facts creating an estoppel pur¬ 
sue any or all of them until he recovers through one. 

Whenever the law supplies a person with two or 
more remedies for the redress of a given wrong or 
the enforcement of a given right, and these reme¬ 
dies are based on inconsistent theories, however 
these remedies may differ either in the form or the 
forum of procedure or in the personality of the 
parties to the several proceedings, such person is 
put to his election ^7 other words, a suitor is 
not permitted to invoke the aid of the courts on 


NC—Naasif v Goodman. 1G6 SE 
,*tOS. 20.'J NC 4 51. 86 ALR 1»15 
Okl—Ahrt'ns v Commercial Nat 
Rank of Muakoxee, I’ 237, 100 
Okl 2.50—Freeland v Dolen, 203 V 
182 184, 81 Okl 286, quoting: Cor¬ 
pus Juris. 

I’a—Caskie v Philadelphia Rapid 
Transit Co. 184 A 17, .321 Pa 157, 
106 A L. R 318 

Tenn—Farrell v Third Nat R^nk, 
101 S W 2d 158, 20 Tenn App .510 
Tex —White V Bell Civ App , 2‘)0 S 
W 840 

Utah—Mumford v Hartfoid Acci¬ 
dent & Indemnity Co., 228 f* 206, 
64 Utah 24 
20 C J p 4 note 26 

Pllection of remedies by seller .see the 
C J S lillc Sales § 389. al.so 55 C J 
p 895 note 48—p 896 note 64. 

Waiver of contract and action in 
tort, waiver of tort and action in 
contract see Actions §§ 50, 51 
What constitutes elet tion see infra 
§ 11 . 

Validity and finality of election see 
infra S§ 22-27. 

Representative capacity 

A person authorized to bring suit 
in a representative capacity has au¬ 
thority to meOce an election of reme¬ 
dies —Sackett v Farmers’ State 
Bank of Boone, 228 N W. 51, 209 Iowa 
487 

Recoupment or setoff 

Defendant's right to election of 
remedy applies to demands which 
may be set off by way of recoupment 
as well as those which may be plead¬ 
ed in set-off.—Providence Buick Co 
V. Klein, 124 A. 729. 46 R.I 46. j 


’31. Ark—Cleveland v Biggcrs, 260 
S W 4 32. 163 Ark 377 

Okl—Freeland v Dolen 203 P 182, 
181 84 Okl 286, quoting Corpus 

Juris. 

20 C .1 p 4 note 27 

32. Colo—Northern Assur Co , Lim¬ 
ited of London v Hunt, 223 P. 
1083. 75 Colo 21 

NC—Nassif \ tJoodman, 166 SE 
308, 203 NC 451 86 ALR 215 

Or—Oregon & Western Colonization 
Co V Strang. 260 P 1002, 123 Or 
377 

Tenn—Fairtll v Third Nat Bank, 
101 SW2d 158 20 Tenn App 540 

20 CJ p 5 note 28 

33. Ill—Shuttlefield v Nell, 145 N 
W 1, 163 lovia 470 

Mass —Kellev \ Allin. 99 N E 273, 
212 Mass .327 

20 CJ p 5 note 29 

34. U S —Borsenne v Mary Land 
Casualty Co, C C A Mo , 112 P"'2d 
409—Hurwitz v Pink, CCA N.Y., 
90 F 2d 605 

Ga—McLendon v Finch, 58 S E 690, 
2 Ga App 421 

Mo—U. S Fidelity Guaranty Co 
v P’ldclity Nat Dank & Trust Co , 
109 SW2d 47, 40. 232 Mo.App 412, 
citing Corpus Juris —City of Kirk¬ 
wood V Martin, 282 SW 542, 545, 
219 Mo App 490, citing Corpus 
Juris. 

Okl.—Brockhaus v Rose. 221 P 28, 
94 Okl 111 

35. Kv —PVills Branch Coal Co v 
Proctor Coal Co , 262 S W 300, 203 
Ky. 307. 37 A L.R 1172 

36. Ohio.—Columbus Mut. Life Ins 
Co. V. National Life Ins. Co. of the 
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V S. 125 NE 664, 100 Ohio Si. 
208, reversing 11 Ohio App 315 

20 C T p 5 not<‘ 32 

Election between action at law and 
suit in €»quity see infra 55 30—32 

37. US—Smith v T^ykea Brothers- 
Ripley S S Co, CC 4 La , 105 P’ 
2d 604, certiorari denied Tjvkes 
Bro.s Riplev S S Co v Smith, 60 
set 141, 308 US 604 84 L Ed 505 
—Suren v Oeeanic S S Co , C C A 
Cal . 85 F 2d 324 325, citing Cor¬ 

pus Juris- The Bellingham, DCN 
J , 49 F 2d 442, reversed in part, 
CCA, 57 F 2d 1015 and affirmed 
in part A C Monk &- Co v U S, 
57 P" 2d 1018—In re Miller-Rose Co , 
C C.A Wis . 36 F 2d 203—In re Mar¬ 
cella Colton Mills, DC Ala, 8 F 
2d 522 

Ark—Railway Express Agency v H 
Rouw Co, 127 SW2d 251, 197 Ark 
1142—Cleveland v Riggers, 260 S. 
W 432, 163 Ark 377. 

Cal —Bank of America Nat Trust & 
Savings Ass'n v. Hill, 71 P 2d 258, 
9 Cal 2d 4 95 

Colo—^^Vhittemorc v Wilkins, 238 P 
69, 77 Colo 533 

Del—Scotton v Wright. 117 A 131. 
13 Del Ch 214, affirmed Wright v. 
Scotton. 121 A. 69. 13 Del Ch 402, 
31 A.L R 1162 

Ga—Belle Isle v Moore. 10 S K 2d 
923, 190 Ga 881—Johnson v Ept- 
ing, 196 S P: 413, 185 Ga 667— 
Chappie V Highl, 131 S PI 505, 161 
Ga. 629—Commercial City Bank v. 
Mitchell, 105 SE 67, 26 GaApp. 
837 

Idaho —MacLeod v Stelle, 249 P. 
254, 43 Idaho 64—Sunderlin v. 
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contradictory principles or theories based on one 
and the same set of facts.^* While, according to 
some authority, the choice of position or proceed¬ 
ing must be made before bringing suit,39 it appears 
infra § 15 that some difference of opinion exists 
as to whether the mere commencement of suit is 
sufficient to preclude a party from subsequently 
pursuing another inconsistent remedy. 

The doctrine of election is not restricted to any 
class of remedies.'*® Thus, a party may be required 
to elect between two or more actions ex contractu, 
or two or more ex delicto,or between remedies 
one or more of which belong to one class and one 
or more to the other, ^2 or between remedies all eq- 
uitable,^3 or remedies one or more of which are eq¬ 
uitable and the residue of legal cognizance.^^ The 
fact that the distinctions between actions at law 


and suits in equity have been abolished, and that 
plaintiff may have either legal or equitable relief, 
or both, in the same suit, does not affect the rule 
requiring election between inconsistent remedies 
but before an election can be required it must ap¬ 
pear that the party has in fact more than one rem¬ 
edy, sec infra § 12, and that they are inconsistent, 
and not analogous, consistent, and concurrent, see 
infra subdivision b of this section. 

Where there ts doubt as to right remedy. Ac¬ 
cording to some authorities, in the absence of facts 
creating an equitable estoppel,^® where the victim 
of a wrong appears to have inconsistent remedies, 
and he is doubtful which is the right one, he is not 
required to make a final election bctw'ccn them but 
may pursue any or all of them until he recovers 
through one.^"^ The reason given in support of this 


Warner, 246 P 1. 42 Idaho 479. 

nting: Corpns Juris. 

Ill—Glezos V Glezos, 178 NE 379, 
380, 346 Ill 96, citing Corpus Juris 
—Kaszab v Metropolitan State 
Hank, 264 Ill App 358 

Iowa—Randall v M. M Moen Co, 
221 NW 944 206 Iowa 1310 

Ky—Bowlingr v. Bourne, 127 S.W.2d 
148, 277 Ky 758 

Ea—Maniscalco v Shell Petroleum 
Corporation, 146 So 33, 176 Ba. 
492 

Minn—Geo A. Hormel Co v First 
ISTat. Bank, 212 XW 738, 171 Minn 
65 

Mo—Tracy v. Aldrich. 236 S W. 347 

Xeb—^Deleski v. Peters Trust Co, 
213 NW 829, 115 Neb 547—Barnes 
V. Barker. 202 NW 430 113 Neb 
113 

NJ—Ilurbanis v. Schultz. 15 A 2d 
886. 887, 128 N.J Eq 215, citinp 
Corpus Juris, and reversini; 6 A.2d 
402 126 K.Ti:q 95 

Okl —Gypf-v Oil Co v. Colbert, 65 P. 
2d 505. 508 179 Okl 321, citing: 

Corpus Juris —v. Bardon 
Loan Co, 278 P 1115. 137 Okl 248 
—Browne \ Folsom, 222 P. 246, 94 
Okl. 286 

Pa—Pfnnsjrlvania Co for Insurances 
on Lives and Granting Annuitie.s v 
Harr, 183 A 37. 320 Pa 523— 
Pittsburgh Union Slock Yards Co. 
V. Pittsburerh Joint Stock Yards 
Co., 163 A G68, -10') Pa 314. 

R I —^Arthur Whittam Co v. J. S. 
Easton & Co , 129 A 801 

Tex—Manning v Christian, Com 
App, 81 S AV 2d 54. modifying 
Christian v. Manning. Civ.App, 59 
S W 2d 234—Saner-Whiteman Lum¬ 
ber Co v. Texas & N. O. Ry. Co, 
Com.App., 288 S W 127, reversing. 
Civ App , 282 S.W. 267, and rehear¬ 
ing denied, Com.App., 288 S W. 1063 
—I’acific American Gasoline Co of 
Texas v Miller, Civ App , 76 S W 
2d 833, 846. citing Corpus Juris — 


I National Surety Co v. Odlc, Ci\ 
App 40 SW2d 876 
20 C T p 5 note 34 

Compelling election Tiet^een acticm 
at law and suit in equitv see Infni 
§ 32 ♦ 

Waiser by opposing party see infra i 
29 

What acts constitute an election see 
infra § 11. 

“Some remedies are concurrent and 
cumulative Manv oth€*rs aie op¬ 
tional and inconsistent and therefore 
exclusive The doctrine of election 
of remedies has application only to 
inconsistent remedies AVhere tw'o or 
more optional remedies are provided 
which are inconsistent in the ory and 
contradictory in their logical prem¬ 
ises, the doctrine of election arises as 
a logical necessity In such a case, 
to select and pursue cme is to dis¬ 
card the others”—Sackett v Farm¬ 
ers’ Slate Bank of Boone, 228 N W 
51. 53, 209 Iowa 487 

Defense and cross action 

One who sets up the same matter 
as defense in one action, and as 
ground of recovery in a cross action 
IS propcrlv required to elect between 
his remedies—Hebert v. Dewey, 77 
NE 822, 191 Mass. 403. 

In same action 

A party cannot concurrently pur¬ 
sue inconsistent remedies in the 
same action —Pearson v. Chamblee, 
127 SB 852, 160 Ga. 357—Couch v. 
Crane, 82 S E 469, 142 Ga. 22 

38. U S —Myers v. Ross, D C Fla., 
10 F Supp 409, 411, citing Corpns 
Juris. 

Colo—Robinson v Armstrong, 9 P.2d 
481, 482, 90 Colo. 363, quoting 

Corpus Juris. 

Idaho—Sunderlin v. Warner, 246 P. 
1, 5, 42 Idaho 479, citing Corpus 
Juris. 

N.D—John Miller Co. v. Harvey 
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I Mercantile Co. 178 N.W 802, 45 N 
n 503 

20 C J p 5 note 35. 

39. Ga—Hardeman v. Ellis, 135 S 
E 195, 162 Ga 664 

40. Idaho—Sunderlin v Warner. 246 
I* 1, 5, 42 Idaho 479, citing Cor¬ 
pus Juris. 

20 C J p 5 note 36. 

41. Tex—Jirou v. Jlrou, Civ App , 
136 SAV. 493 

42. Mich—Union Guardian Trust 
Co V First Nat Dank, 259 N W 
912, 271 Muh 32.3. 

Tex—Jirou v Jirou, Civ App , 136 S 
AV 493 

43. Ttx—Jirou v. Jirou, supra 

44. Tex—Jirou v. Jirou, supra 

45. Ind—Royal Ins Co. v. Stewart, 
App, 121 NE 307. 

46. US—Union Cent. L Ins Co. v 
Drake, N-b , 214 F 536, 131 CCA 
82—^Rankin v Tvgard, Mo, 198 F 
795. 119 CCA. 591. 

47. Mass —Lilly v. New York, N 
H. & H R Co., 8 N.E2d 729. 295 
Mass 384 

N Y —Socolow V J. & A. Stone Real¬ 
ly Co., 218 N.Y.S. 408, 128 Misc 
152. 

S C —Jenklns v. Southern Ry -Caro¬ 
lina Division, 150 S.E. 128, 152 S 
C. 386, 66 A L R. 416. 

20 C J. p 6 note 47. 

“It is not always possible for a 
party to determine the exact ground 
of liability. In such circumstances, 
the defendant not being prejudiced 
for want of Information regarding 
the Injury to be redressed, there is 
no substantial reason why two ap¬ 
parent theories cannot, plaintiff act¬ 
ing in good faith, be joined up to 
such time as all reasonable uncer¬ 
tainty disappears as to which theory 
or cause of action, is the correct one 
. . Obviously those remarks can 
only apply to two causes of action 
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rule is that the prosecution of a wrong remedy to 
defeat will not estop a party from subsequently 
pursuing the right one to victory.^® As appears 
infra § 12, the doctrine of election has no applica¬ 
tion where a party has in fact only one available 
remedy, although he may think he has another 
which he pursues without avail. 

Where there is right to rescind a contract. 
When conditions arise which authorize a party to 
rescind a contract, he must elect whether he will 
rescind or whether he will pursue his remedies 
under the contract, since he cannot do both, the 
remedies being inconsistent.^® 

b. Between Concurrent and Consistent Beme- 
dies 

The pursuit of one remedy will exclude the pursuit 


of another only where the remedies are inconsistent; 
where remedies are concurrent and consistent, whether 
against the same person or different persons, a party may 
pursue one or all of such remedies until satisfaction is 
had, and similarly, no election is required between reme¬ 
dies for distinct causes of action arising out of separate 
and distinct facts 

The doctrine of the election of remedies, that 
the pursuit of one remedy will exclude the pursuit 
of another, applies only to those cases in which the 
party has two or more remedies which are incon¬ 
sistent with each other, and has no application to a 
state of facts where the remedies available to him 
are concurrent and consistent.®® Where the law 
furnishes a party with two or more concurrent 
and consistent remedies he may prosecute one or 


bGlongin^ to the same class, uhere 
the claim under one does not neces¬ 
sarily waive, permanently, all rijfht 
under the other; the situation where 
there are two remedies in fac t, not 
merely two claimed remedies, the 
unsuccessful pursuit of one not be¬ 
ing prejudicial to resorting to the 
other *’—^Astin v. Chicago, M St 
P. R. Co. 128 N.W 266, 270, Wi Wis 
477, 31 L.R.A..N.S., 158. 

48. Tenn—Hudgins v. Nashville 
Bridge Co., 113 S.W 2d 738, 172 
Tfnn 680. 

20 C.J p 6 note 48. 

49. Kan —Spaulding v. Daguo, 243 
P 1045. 120 Kan 610 

Mich—Gloeser v. Moore, 278 NW. 
781. 284 Mich. 106. 

Tenn —Commerce Union Bank v 
Sharber. 100 S.W.2d 243, 20 Tenn 
App. 451 

Wis—Beers v. Atlas Assur. Co, 285 
NW 794, 231 Wis. 361, 123 ALR 
372. 

20 C J. p 6 note 60. 

Inconsistency of remedies based on 
affirmance or disaffirmance of con¬ 
tract or transaction see infra § 

6 . 

50. U.S.—Smith v. Lykes Brothers- 
Ripley S. S Co.. C.C.A.L.a, 105 P 2d 
604, certiorari denied Lykes Bros 
Ripley S. S. Co. v Smith, 60 S.Ct. 
141, 308 U.S. 604, 84 L.Ed. 505— 
Newhouse v. First Nat. Bank of 
Chicago, DC.Ill., 13 F.2d 887, 890, 
citing Corpns Juris, affirmed, C.C 
A., First Nat Bank of Chicago v 
Newhouse, 17 P 2d 228—^Equitable 
Trust Co. of New York v. Con¬ 
necticut Brass & Mfg. Corpora¬ 
tion, C.C.A.Conn., 10 P.2d 913, re¬ 
versing, D.C., 6 P.2d 682. 

Ark—Davis v. Uawhon, 52 S W'2d 
887, 888, 186 Ark 51, quoting Oor- 
pns Juris— School Dista. of Prairie 
County V. Massie, 279 S.W. 993, 170 
Ark 222. 

Cal.—^Figliettl v, Frick, 263 P. 634, 


203 Cal 246—Sunset Lumber Co v 
Smith, 272 P 1068. 95 Cal.App 307 

Conn —Nal lonal Transp. Co. v. 

Toquet, 106 A. 344, 123 Conn. 468. 

Pla—Slate ex rel Van Ingen v 
I'anama City. 171 So 760, 126 Fla 
776—Williams v. Robineau, 168 So 
644. 124 Fla 422 

Ga—Boone v. Loggins. 173 S.E 716, 
178 Ga 471—Friedlander v Fein- 
berg, 110 SE 26, 27 GaApp 808 

Ill—T’eople ex rel Ames v. Marx, 18 
NE2d 915, 370 111 264—Jones v 
Hairis Trust & Savings Dank, 282 
Ill App 131—Kaszab v Metropoli¬ 
tan State Hank 264 Ill App 358— 
Punkhouser v. Frazier, 234 111.App 
387. 

Iowa—Hoskin v. West, 284 NW 809, 
226 Iowa 612—^Andrew v. Farmers’ 
State Bank of Logan, 256 NW 292, 
20.5, 218 Iowa 1313, citing Corpus 
Juris—Sackett v. Farmers’ State 
Bank of Boone, 228 N W. 51, 209 
Iowa 487—Pickier v. Lanphere, 227 
NW 626, 209 Iowa 910—Murray 
V McDonald, 212 N W. 711, 203 
Iowa 418, 56 ALR 233. 

Ky—Edge v City of Lexington, 127 
SW2d 393, 277 Ky 750—McAllis¬ 
ter v-. Lambrose, 297 S.W. 936, 221 
Ky 44. 

La—Wright & Anderson v. Michele, 
147 So. 29, 176 La. 903. 

Minn.—Geo. A Hormel Co. v. First 
Nat Bank. 212 NAV. 738, 171 Minn 
66—Carnes v St Paul Union Stock- 
yards Co. 205 NW. 630, 164 Minn. 
457 rehearing denied 206 N W. 396, 
164 Minn. 457. 

Mo—Skinner v. Davis, 280 SW 37, 
312 Mo 681, certiorari granted Mel¬ 
lon V. Skinner, 46 S Ct. 632, 271 U. 
S. 656, 70 L Ed. 1135, certiorari 
dismissed 47 S Ct 333, 273 U S 776, 
71 L.Ed. 887—^U S. Fidelity dr 
Guaranty Co. v. Fidelity Nat. Bank 
& Trust Co, 109 S W.2d 47, 49. 232 
Mo App 412, citing Corpns June. 

N J.—Adams v. Camden Safe De¬ 
posit & Trust Co.. 2 A.2d 361, 121 
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N J Law 389, reversing 188 A. 913, 
15 NJMi.se 4 8—Nazzarro v Globe 
& Uepublio Ins. Co of America, 12 
A 2d 697, 127 NJEq 279—Tremar- 
co v. Tremarco, 174 A 89S, 117 N J 
Eq 50, 95 A.L.H 231—Stinson & 
Dickensheets v Specidltv Homes, 
152 A 327, 107 N J Eq 205—Kay- 
coff v. Kaltenbach. 130 A. 306, 3 
N J Misc. 961. 

NY—Leventhal v. Liberman, 186 N. 
E 675, 262 NY. 209. 88 A L R 782, 
affirming 260 NYS 076. 217 App. 
Div 808—City of New York v. 
Bronx County Trii^t Co, 184 N E. 
495. 261 NY. 64, affirming 254 NY. 
S. 741, 234 App Div. 244, and re- 
argument denied 185 NE 765, 261 
NY 622—Ularke v Public Nat 
Bank & Trust Co of New York, 254 
NYS. 201, 234 App Div 65. re¬ 

versed on other giuunds 181 N E. 
674, 259 NY 285—Reynolds v'. 

Browning, AVells & Co , 231 N Y S. 
362, 365, 224 App Div 442 citing 
Corpus Juris, and affirmed 166 N. 
E 349, 250 N.Y. 625—In re Audi- 
tore’s Adm’x, 229 NYS 414, 223 
App Div. 664, modified on other 
grounds In re Auditore’s Will, 164 
N.E. 242, 249 N.Y. 335, 62 ALR. 
651, motion denied Para.scandola v 
National Surety Co., 166 NE 315, 
250 N.Y. 537, 62 A.L R 551—Inde¬ 
pendent Electric Lighting Corpora¬ 
tion v. M Brodsky & Co , 194 NY 
S. 1. 118 Misc. 561 

N.C.—Case v Ewbanks Eiv banks & 
Co., 140 SE. 709, 194 NC 775 

Okl.—Electrical Research IToducts v 
Haniotis Bros, 39 P 2d 36. 179 Okl 
144—New Amsterdam Casually Co 
v. Scott. 234 P. 181. 106 Okl 268 

Or—Weatherly v Hochfcld, 286 P. 
588, 590, 133 Or. 136, citing Cor¬ 
pus Juris. 

S D—In re Bethke’s Estate, 275 N.W 
74, 66 SD. 477 

Tenn—McQuiddy Printing Co v. 
Hirsig, 134 S W.2d 197, 203, 23 

Tenn.App. 434, citing Corpus juris. 
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all®l until satisfaction is had;52 but a satisfaction 
of one is a satisfaction of all.®^ He may select and 
adopt one as better adapted than the others to 
work out his purpose, but his choice is not com¬ 
pulsory or final Where the remedies afforded 
are inconsistent, it is the election of one of such 
remedies which operates as a bar; but where the 
rcmevlies afforded are consistent, it is the satisfac¬ 
tion of the claim which operates as a bar.55 

In accordance with the foregoing rules, a credi¬ 
tor may pursue more than one remedy at the same 


time if reasonable and necessary to collect debts, 
where none is oppressive and vexations.^® So, 
where a creditor has collateral security for his 
claim, he may prosecute simultaneously whatever 
actions in law or equity he may have on the prin¬ 
cipal or collateral obligations ,57 and a creditor 
who holds several securities for the same debt has 
the right to realize the payment of his claim from 
any of theni.58 

Where remedies are separate and not cumulative. 
Where different statutes afford a party separate 


Tex—Bankers Life Co v. John E 
Quarles Co , Civ App , 88 S W 2d 

613. affirmed 112 S W 2d 1044. 131 
Tex 65—^AVaurika Oil Ass’n v El¬ 
lis. Civ App. 267 SW. 523. 525. cit¬ 
ing Corpus Juris. 

Wash—Calmer v Day, 203 P. 71, 118 
Wash. 276. 

20 C J. p 6 note 54 

What constitutes election see Infra 

§ 11 . 

What constitutes inconsistency be¬ 
tween remedies see infra § 4 et 
seq 

Judgement or chaugre of position 

(1) Where remedies are not incon¬ 
sistent but are alternative and c on- 
current, there is no election until one 
has been prosecuted to Judgment, un¬ 
less plaintiff has gained advantage or 
defendant suffered disadvantage — 
Rick V Farrell, Tex Civ App , 266 S 
W 622 

(2) So, whtre defendants have not 
been prejudiced the mere fact that 
two suits proceed concurrently is 
not of Itself ground for complaint on 
ground of election of remedies — 
Fleming v Dillon, 18 N E 2d 910, 370 
Ill. 325 120 A LR 1218. 

Xlectiou held not required 

(1) Wife, by intervening in suit to 
set aside tonveyance in which she 
joined with her husband as in fraud 
of creditors, was not put to election 
to determine whether she would de¬ 
fend action as owner or claim only 
her dourer and homestead rights on 
cancellation of conveyance as fraud¬ 
ulent—Elliott V Locklar, 46 S W 2d 
1105, 185 Ark 269 

(2) Licensor's action in replevin to 
recover possession of equipment, 
based on licensee's default in mak¬ 
ing stipulated weeklv rental pay¬ 
ments, does not piftlude licensor 
from recovering weekly rentals ac¬ 
cruing during lic'ensee's default and 
before repossession of equipment — 
Electrical Research Products v 
Home Amusement Co., D C Okl, 6 
F.Supp 367. 

51. Del —Hannigan v. Italo-Petrole- 
um Corporation of America, 181 A 
4, 7 WW.Harr 180—Philadelphia 
Nat. Bank v. New Jersey Fidelity 


6 Plate Glass Ins Co, 181 A. 1, 

7 W W Harr 174 

D C.—U £?. ex rel Warren v Ickes, 
73 F2d 844. 849, 64 App D C 27, 
quoting Corpus Juris. 

Fla—^Williams v Robineau 168 So 
644, 124 Fla 422 

Okl—Howard v Brown, 44 P 2d 959 

Pa—Butler Ilighfields Co v Ralko. 
29 Pa Dist 621, 48 Pa Co 529, 68 
Pittsb Leg J 639 

ITtah —Robison v Robison, 203 P. 
340, 59 Utah 215 

20 CJ p 7 note 55 

52- US—Smith v Lykes Brothers- 
Ripiey S S Co. C C A La 105 F 
2d 604, certiorin denied Lvkfs 
Bros Riple> S S Co v Smith, 60 
S('t 141 308 US 604. 84 L Ed 
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Ark—Dav'is v. Lawhon, 52 S W 2d 
887, 8<S9, 186 Atk 51, quoting Cor¬ 
pus Juris. 

Del—Hannigan v Halo-Pet roleuin 
Corporation of Ameiua, 181 A 4, 
7 W W Harr 180 

DC—U S V likes, 73 F 2d 844. 
849, 64 AppDC 27, quoting Cor¬ 
pus Juris. 

Ga—Belle Isle v Moore. 10 S E 2d 
923. 926, 190 Ga 881, citing Cor¬ 
pus Juris. 

Til—Fleming v Dillon, 18 N E 2d 
910, 370 Ill 325, 120 ALH 1218— 
Braude v Wardy, 172 NE 161, 3i0 
Ill. 180—Continental Nat Bank & 
Trust Co V Reynolds, 3 N.E 2d 
319, 286 Ill App 290 

Mass—New York tVnt R Co v 
Freedman. 133 N E. 101, 240 Mass 
200 . 

Mich—Battle v Battjes, 264 NW 
367, 274 Mich 267 

Mont—Beck v Kirk, 223 P 499, 69 
Mont. 592. 

Pa—Simpson v. Equitable Life As- 
sur. Soc. of U S . 193 A 309. 311, 
127 Pa.Super 386. citing Corpus 
Juris. —Butler Highdeld.s Co v 
Ralko. 29 Pa Dist 621, 48 Pa Co 
529. 68 Plttsb.Leg.J 639. 

Tenn —Schoenlau-Steiner Trunk Top 
& Veneer Co v Hilderbrand»' 274 S 
W. 544, 152 Tenn 166 

Tex—Palmer v Bizzell. Civ.App., 229 
SW 971, 972, citing Corxms Juris. 

Va—Pollard & Bagby v. Morton G. 
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I Thalhimer, Inc, 194 S E 701, 169 
Va 529 

Wash —Yukon Inv Co v Crescent 
. Meat Co. 248 P 377, 140 Wash 
136 

20 C 1 p 7 note 56 

“Where the remedies are not in- 
consistint. the partv may prosecute 
both actions to a judgment, although 
only one satisfaction can be had ’’— 
Kimmel v Captain, IndApp. 24 N E 
2d 435. 437 

Recovery of Judgment which re¬ 
mains unpaid does not preclude pur¬ 
suit of another consist! nt ?emed> 
U S —Levinson v Gi eenc, CCA Cal , 
296 F 598, affirming. DC, In re 
Tjev'inson. 295 F 716 
Ala—Elliott V Vance, 194 So 515. 
239 Ala 180 

53. Mich—Tlickty v Mahon’s Es- 
tat! 287 NW 430 290 Muh 193 

Va—I’ollard At Bagby v Moiton G 
Thalhimei, Inc, 194 SE 701, 169 
Va .52 9 

20 C J p 7 note 57 

54L Ark—Davis v Lawhon, 52 SW 
2d 887. 888 186 Ark 51, quoting 

Corpus Juris. 

65. Fla—Board of Public Instrut- 
tion for Bay County v Mathis. 
181 So 147, 149 132 Fla 289. quot¬ 
ing Corpus Juris —MctTormick v 
Bodeker, 160 So 4 8't. 1X4, 119 Fla 
20, quoting Cormis Juris. 

Kan—Sweet v Montpelier Sav Bank. 
& Trust Co 77 P. 5'48. 69 Kan 
641. 

Ohio—Fiedtrickson v. Nye. 144 NE 
299, 110 Ohio St 459, 35 ALR 
1163. 

56. Conn —Far ley-Harvey Co v 

Madden, 136 A 586, 105 Conn. 

67I» 

DC—MePadden Securities Co v. 
Stoneleigh Garage, 55 P 2d 1025, 60 
AppDC 400 

67. Vt—Firestone Tire & Rubber 
Co V Hart, 158 A 90, 104 Vt. 
100 

VVis—Bank of Sheboygan v Fessler, 
200 NW. 441. 218 Wis 244. 

20 C.J. p 8 note 62. 

58. SC.—^Kohn v. Stork, 93 S E. 391, 
108 SC 79. 

20 C.J. p 8 note 61. 
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and not cumulative remedies for the redress of a 
given wrong, recovery under one will bar a recov¬ 
ery under the other.®® 

Distinct causes of action. Election of remedies 
is the act of choosing between different remedies 
allowed by law on the same state of facts, where 
the party has but one cause of action, one right 
infringed, one wrong to be redressed. The doc¬ 
trine docs not require election between distinct 
causes of action arising out of separate and dis¬ 
tinct facts So, where a cause of action arises 
after the rendition of judgment in a former case as 
a result of a new legal situation to w^hich that judg¬ 
ment does not extend, the doctrine of election has 
no application.®! Also, a judgment in one action 
in Itself is not a bar to the issuance of executive 


process on a judgment obtained in another action, 
and in a different court.®2 However, where two 
distinct wrongs result only in a single and the same 
loss, plaintiff must elect his remedy if they may 
not be pursued together without prejudice to de¬ 
fendant.®® 

Enf-orcement of judgment. The doctrine of elec¬ 
tion of remedies does not apply to the successive 
steps taken by a judgment creditor to enforce his 
judgment.®! 

Actions against different persons. Where ac¬ 
tions or defenses against different persons are con¬ 
sistent and concurrent, the doctrine of election 
does not apply and the prosecution of one does not 
bar the prosecution of the other;®® and an unsuc- 


59. Wash —I-iongrfellow v. Seattle. 

1.16 1* 85^5. 76 Wa.sh .509 
20 C J p X note 63 

00. IIS—Smith V Livkes llrolhers- 
Ripley S S Co. C C A T.a 105 F 
2d 604 certiorari denied I-.vkos 
Bro*^ Ripley S S Co v Smith, 
60 set 141, 308 US (.04. 84 U 
Rd 505—Buthhalter \ Rude, C C 
A(''olo, 54 P2d 834 oeitiorari 
irranted Rude v Buchhaltei, 52 S 
Ct 411, 285 US 535, 76 T. Ed 

929, modified on other p^rounds 52 
set 605 286 ITS 4 51. 76 I. Ed 

1221—Munn v Des Moines X\a( 
Bank C C .4 Iowa 18 F 2d 269 
Cal —Mulborn v Montezuma Im¬ 
provement (^o 212 1’ l(i2 69 (J'al 

App 621-- Associated Fruit C’o v 
San Joaquin Fruit Groweis and 
Shippers 230 p 212, 68 Cal App 
785 

Ill —Match Corporation of America 
V Acme Match Corporation, 1 NE 
2d 867. 285 Ill App 197 
Kan—Curtis v Hanna 73 P 2d 1061, 
1064. 146 Kan 919. quoting Corpus 
Juris. 

Minn —(Ico A Ilormel Co v Fir.st 
Nat Bank. 212 NW 7.J8, 74] 171 

Minn 65 quoting: Corpus Juris. 

N y —Hi.ehn v Schenck. 221 NT Y S 
418. 221 App Dlv 371 
Okl —Electrical Research Products, 
Inc V Haniotis Bros, 39 P 2d 36. 
.19. 170 Okl. 144, quoting Corpus 
Juris. 

Tenn —Brimer v Scheibel, 290 S W. 

6, 154 Tenn 253, 50 ALR 1052 
Tex—Dennison v Gilmore, Ci\ App , 
71 S W.2d 542, error dismissed— 
Seamans Oil Co v Guy. Civ App, 
239 SW 696. petition granted 262 
SW 473. 114 Tex 42, and reversed 
on other grounds 276 SW 424, 116 
Tex. 93 

20 C.J p 8 note 64 
ClLOioe of substantive riglits 

The doctrine of election has no 
reference to situations involving a 
choice between substantive rights — 


Williams \ Robmeau. 168 So 644, 

124 Fla 422 

Aim and scope of suit 

Party to suit, under rule requir¬ 
ing election of remedie.s, is not 
estcipped to maintain ssecond suit, un¬ 
less the aim scope, and remedy 
sought IS substantially same in each 
suit —Cameron v Cameron, 162 S 
E 173. Ill WVa 375 
Actions against mortgagor and pur> 
chaser 

Suit bv mortgagee against moit- 
gagors of chattels was not election, 
precluding suit against purchasers c>f 
chattels on agreement to pay pur- 
t base price to mortgagee, since then 
are two separate distinct causes of 
action—First Nat Bank v Peter¬ 
son 279 P .102, 47 Idaho 794 

Assigned cause of action 

Where a carrier, surrendering 
gof.ds to the consignee by mistake 
without requiring surrender of the 
bill of lading, sued the consignee in 
trover, and subsequently took an as¬ 
signment of the shipper’s cause of 
action for the purchase price, the 
bringing of the action in trover was 
not an election preventing it from 
prevailing in an at tion subsequently 
brought on the contract—^New York 
Cent R Co v Freedman, 133 N E 
101, 240 Mass 200 

61. Tex —Palmer \ Bizzell, Civ. 

App . 229 8 W 971 
Invalid inenranoe policy 

Suit against insurer was not elec¬ 
tion, barring subsequent action by in¬ 
sured against brokers for failure to 
procure valid policy —Case v. Ew- 
banks, Bwbanks & Co, 140 S E 

709. 194 NC 775 

XmpossibiUty of specific performance 

Where purchaser of land secured 
judgment of specific performance 
against vendor, he was not estopped 
from suing for rescission of the 
transaction and for recovery of the 
purchase money where specific per- 
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formant e was impossible because the 
\endor had disposed of the land to 
another—Timm \ McCartney, 85 I* 
2d 920. 30 Cal App 2d 241 
Mandamus and damages 

Where mandamus had been 
brought against a state treasurer to 
compel him to invest funds, of 
whn h he was custodian, a later ac¬ 
tion against him for damages was 
proper, since the amount of damages 
was not determinable until he had 
complied with the order—Industrial 
Cornmismon of Colt.rado v Htong, 239 
V 12 77 (^olo 590 

62. Mont--Heck \ Kirk, 223 1' 

499, 69 Mont 592 

63. Nil—Daniels v Barker, 200 A 
410. 89 N H 416 

64. Mich — Kt>lako\\ ski v Cyman, 
281 N W 332, 285 Mich 585 

65. US —Ntttles v Rhett, CCA 

SC, 94 F 2d 42, reversing, DC. 
20 F Supp 48—Strauss v United 
States Fidelity & Guaranty Co. C 
CASC, 6.1 F 2d 174 178, citing 

Corpus Juris—Anderson v Abbott. 
DCKy, 21 FSupp 265 

Cal.—Mailhes v Investors’ Syndicate, 
32 P2d 610. 220 Cal 735 
Colo—Industrial Commission of 

Colorado v. Stong, 239 P. 12, 77 
Colo 590 

Ga —Crane v Atlanta & Lowry Nat 
Bank. 149 SE 58. 40 Ga App 8.1— 
Hulsey v Fi>rrtstei, 137 SE 904. 
36 Ga App 729 

Ill—People cx rel Ames \ Marx, 
18 NE 2d 915, 370 Hi 261 
Iowa—Stale v Hanson. 2.11 N W. 
428. 210 Iowa 771—Mohler v An¬ 
drew. 218 NW 71, 206 Iowa 297— 
Greene County v (’’ity Bank of 
Jefferson, 195 NW J. 196 Iowa 
1164, amended on other grounds by 
supplementary opinion Greene 
County, Iowa, v City Bank of Jef¬ 
ferson, 196 NW 94, 196 Iowa 1164. 
Ky.—BancoKentucky Co *s Receiver 
V. National Bank of Kentucky’s 
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cessful attempt to recover against one, in the ab¬ 
sence of circumstances creating an equitable es¬ 
toppel, will not bar an action against the other.®® 
As appears infra § 8, a party may pursue any num¬ 
ber of consistent and concurrent remedies against 
different persons, until he obtains satisfaction from 
some of them 


§ 4. Inconsistency between Remedies 

While the determination whether remedies are In¬ 
consistent with each other depends on the facts in each 
case, as a general rule, the test is whether the allegations 
or demands in the one action, or the facts supporting 
such action necessarily repudiate or are repugnant to 
those of the other action, regardless of the difference in 
the forms of action. 

What remedies are inconsistent with each oth- 
cr®7 so as to require or to constitute an election 


Receiver, 137 S W.2d 357, 281 Ky 
784 

Minn —Mantz v Sullwold, 281 N W 
764, LMI3 Minn. 412 

Mo —Berryman v People’s Motorbus 
Co of St Louis. 64 SW2d 74 7. 
228 Mo App. 1032. certiorari 
quashed State ex rel. St Louis 
J^ublic Service Co. v Becker, 66 S 
\V2d 141. 334 Mo 115—^Wooldridtre 

V. Hopkins. 278 S.W. 1081, 220 Mo 
App. 1034 

Neb—Carson v Greeley. 187 NW 
47, 107 Neb 609. 

NY—City -of New York v Bronx 
County Trust Co., 184 N.E 495. 
261 N y. 64. affirming 254 N Y S 
741, 234 AppDiv 244. and reargu¬ 
ment denied 185 N E 765. 261 N Y 
622—Harris v Pearsall, 190 NY S. 
61. 116 Misc 366 

NC—Under>\ood v Dooley, 147 S E. 

686, 197 NC. 100, 64 ALR 656 
Okl —First Mortg Loan Co. v All- 
^^eln. 98 P 2d 910. 186 Okl 491— 
Aluir v Martin. 284 P. 290 292, 141 
Okl 181. quoting Corpus Juris. 

Pa—^^Valte^ v. Graham, SO I’a Super 
518 

Tex —Herd v. Wade, Civ App 63 S 

W. 2d 253, error refused—Alexander 

V Harris, Cix.App, 254 SW 146, 
149, citing Corpus Juris. 

Utah—Kennedy v. Griffith, 95 P.2d 
752, 98 Utah 183. 

Vt —Firestone Tire & Rubber Co v 
Hart, 158 A 90, 104 Vt 100 
Va—Central Nat Bank of Richmond 

V Fust & Merchants Nat Bank 

of Richmond. 198 SE 883, 171 

Va 2cS9 

Wash—Shrive v Andrews, 271 P. 

821, 149 Waj.h 561. 

20 C J p 8 note 65 
Action in aid of px4or suit and 
ancillary to the prior proceeding is 
not within the doctrine of election 
of remedies —Flannery Bolt Co v 
Greenslade, D C Pa , 26 F Supp 502, 
affirmed, CCA Flannery v Flannery 
Bolt Co., 108 F 2d 531. certiorari de¬ 
nied 60 set. 61.3, 309 US 671. 84 
L.Ed. 1017. 

eo. US—Borserine v Maryland 
Casualty Co.. C C.A Mo , 112 F 2d 
409 

jU —People ex rel. Ames v Marx, 18 
NE2d 915, 370 Ill 264—Recon¬ 

struction Finance Corporation v. 
Pines, 14 N E 2d 886, 295 111 App 
262. 

20 C.J. p 9 note 66. 


67. Bemadies held inoonsistent 

(1) Causes of action for damages 
by nonpayment of rent and casting 
of cloud on plaintiff’s title to leased 
property—Manis<alco v Shell Pe¬ 
troleum Corporation, 146 So 33, 176 
La 492 

(2) Action for damages to property 
and action to recover full \nlue 
thereof on theory of conversion — 
Hanson v Ostrander Ry & Timber 
Co, 265 P 159. 147 Wash 104 

(3) Action in replevin and cause 
of action for rental value of prop¬ 
erty for period during which defend¬ 
ant used property—M>ers v. Walk¬ 
er. 24 I»2d 97. 173 Wash 592 

(4) Suit to restrain defendants 
from disposing of property and to 
impress trust thereon and action for 
replevin—Barton v Silver, 152 A 
382. 107 NJEq 314 

(5) Suit to recover statutory pen¬ 
alty for charge of usurious intere.st 
and suit to have all interest paid 
credited upon the principal.—Gerard 
V' National Bond & Mortgage Corpo¬ 
ration, Tex Civ App , 86 S W 2d 74, 
erior refused. 

(6) Forfeiture of contract by 
vendors l»e(ause of nonperformance 
l»y purchasers and foreclosure of 
same contract as mortgage—Barnes 
\. Barker, 202 N W. 430. 113 Neb 
113 

(7) Purchaser’s suit against vendor 
for liquidated damages for breach of ! 
contract of sale Is inconsistent with 
subsequent assertion of lien against 
land—Berman v. Apter, 110 A 453, 
95 Conn 66 

(8) Garnishment process against 
proceeds of shipment on which 
claimant had lien, and claim of lien 
in bankruptcy proceedings —In rc 
Miller-Rose Co, CCAWis, 36 F 2d 
203 

(9) Seller’s assertion of lien on 
peisonal property which he had sold 
farmer, not only for unpaid purchase 
price but for entire indebtedness 
which farmer owed him, was incon¬ 
sistent with assertion of title in 
seller to property under conditional 
sale transaction —Kliks v. Courte- 
manche, 43 P 2d 913, 150 Or 332. 

i 

(10) By making claim under stat¬ 
ute to cotton sequestered in foreclo¬ 
sure suit, claimant waived right to 
intervene m foreclosure suit.— 
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Vaughn v. Porter, Tex Civ App, 44 
SW2d 1009 

(11) Where contract between land- 
owner and water district authorized 
district to construct iirigation works 
on land for specified “price or dam¬ 
ages.’’ and landowner recovered for 
damages to land caused by district, 
landowner could not also recover un¬ 
der the contr.ic t. since the two reme¬ 
dies were me onsistent —Armstrong 
V Gaddis. TtxCivApp. 122 S W 2d 
1115, affirmed. Com App . 144 S W 2d 
539 

(12) Where no levy was made, and 
executions were returned nulla bona, 
and thereafter assignee of Judg¬ 
ments elected to proceed in ecjuity to 
obtain an equitable distribution ol 
judgment debteir’s assets, its motion 
for an order directing receiver to 
recognize its hen because of the exe¬ 
cutions must be denied, as incon¬ 
sistent with the proceeding in equity 
—Indemnity Ins Co of North Amei- 
ica V Empire Tube & Steel Corpoia- 
tion. D C N Y . 295 F 518 

(13) Where obligee in bond saw 
fit to waive any light it may ha\ t 
had to sue for liquidated damages b\ 
suing for damages in the way of 
penalties under the bond, and tried 
its ease on that theory, it was bound 
by Its action in that behalf —Sylves¬ 
ter Watts Smyth Realty Co v Amer¬ 
ican Surety Co of New York, 238 S 
W 494, 292 Mo 423 

(14) Plaintiffs, suing on purchase- 
money note secured by vendor’s lien 
and trust deed, after having property 
sequestrated, cannot have re< eivei 
appointed —Norris v Wilkens, Tex 
Civ App, 3 S W 2d 126 

(15) Other remedies held inconsis¬ 
tent —Pearson v. Chamblee, 127 S E 
852, 160 Ga 357 

20 C J p 9 note 70 

Tort ankd contract 

(1) Where a tort is of such a 
character as to afford plaintiff the 
right to sue in assumpsit as well as 
in tort, the adoption of one remedy 
is a conclusive ,bar to the other. 

La.—Liles V Texas Co, 117 So 229, 

166 La. 293, followed in Liles v 

Pitts, 117 So. 230, 166 La. 297. 

R.I —Arnold Realty Co. v. William 

K Toole Co.. 116 A 566. 44 R1. 

83. 

(2) But while election to sue in 
tort is effective to bar later action 
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between them, and what remedies are consistent,I between them is a matter to be determined by the 
so as not to require or to constitute an election 1 facts in each case.®® No arbitrary rule can be 


on contract for its breach In com¬ 
mitting tort, it does not bar action 
for other lireaches.—McQuaid v Mi- 
chou, 157 A. 881, 86 N H 299 

(3) Other cases have held that 
causes of action in tort for fraud 
and for money received are consis¬ 
tent —Bolingor v Giles, 262 P. 1022, 
125 Kan. 53 

(4) Election between tort and con¬ 
tract generally see Actions §§ 50— 
51. 

68. Rsmedies held consistent 

(1) Suit on note and suit to fore¬ 
close mortgage securing it —Union 
Trust Co of Spokane v Wiseman, 
I>COr. 10 F2d 558 

(2) Renu^dies of a purchaser of 
land under a foreclosure sale b> writ 
of assistance and by forcible entry 
.ind detainer—Beck v. Kiik. 223 P 
199 69 Mont 592 

(3) Proceedings for sale of' prop¬ 
erty under deed of trust, and suit 
for specific perfc»rmance of trust 
deed provision authorizing trustee, or 
rtceivei, to take posseSMon of iweni- 
ises for purpose of collecting rents 
and preserving property—Mercantile 
Mortg Co V Chin Ah Len, 39 P 2d 
817. 3 CaIApp2d 504 

(4) Remedy of plainlifT’s attorney 
to recover from defendant on at¬ 
torney’s lien and to recover from 
funds available in court clerk’s 
hands —Mickens v Lawrence Paper 
Mfg Co. 285 P. 624, 130 Kan 149 

(5) Landlord's action again.st ten¬ 
ant for rent accruing after breach, 
and action on covenant in lease for 
wrongful termination—Merchants’ 
Nat Bank v. Ryerson. 146 N.E 659, 
251 Mass 314 

(6) Election by landlord to bring 
forcible entry and detainer does not 
waive landlord’s right to remedy un¬ 
der landlord lien law—Yukon Inv 
Co V Crescent Meat Co, 248 P 377, 
140 Wash. 136 

(7) Former mandamus proceeding 
against commissioner of agriculture 
to compel rec^ognitlon of plaintiff as 
fertilizer inspector was not incon¬ 
sistent with suit on commissioner’s 
bond—Talmadge v McDonald, 162 S 
E 856, 44 GaApp. 728. 

(8) Suit by injured seaman at law 
for injuries and suit to recover for 
maintenance and cure —Lippman v. 
Komich. CC.ACal, 26 F 2d 601. 

(9) Where mortgagor accepted con¬ 
veyance, released trust deed, and 
contracted to resell, attachment suit 
based on resale contract was not in¬ 
consistent with action to restore deed 
of trust released by mistake —Brown 
V. Essig, Mo.App, 1 SW.2d 855. 

(10) Licensor’s prior action for 
accounting for films developed by 


patented machine, that license agree-' 
ment be terminated, that machine be 
returned, and for injunction, is not 
inconsistent with subsequent suit for 
patent infringement —Cinema Pat¬ 
ents Co. V Columbia Pictures Corpo¬ 
ration. CCACal. 62 F 2d 310 

(11) Where a landowner com¬ 
menced suit for conversion of his 
crop against assignees of one con¬ 
tracting to buy, this was not incon¬ 
sistent with a subsequent suit 
against the purchaser, defaulting in 
payments, to quiet title—RouTlard v 
Rosenberg Bros & Co, 224 P 449, 
193 Cal. 360 

(12) Petitions for abatement of as¬ 
sessments under statute do not bar 
maintenance of a proceeding by 
certiorari to quash assessment levied 
under such statute by reason of its 
invalidity—Chilson v Sweeney, 141 
N E 872, 247 Mass 191 

(13) Suing to enjoin arbitrary and 
unreasonable proceedings to pay cost 
of widening street is not inconsistent 
with appeal from award allowed to 
party whose land was condemned in 
such proceedings —Engstrom v (''ity 
of Wichita, 246 P. 1033, 121 Kan 122 

(14) Where a contract of sale with 
agreement to refund payments at 
purchaser’s option was adopted for 
purposes of an action for fraud and 
deceit, the purchaser, failing in such 
action, was not precluded from a 
subsequent action for breach of the 
contract—Brown \ Ball, 174 N W^ 
629. 43 ND. 314 

(16) Bringing attachment suit and 
garnishing banks, for money alleged¬ 
ly due under existing contract, did 
not preclude later suit for specific 
performance—Braude v. Ward>, 172 
NE 161, 340 III 180 

(16) Bill to enforce accounting de¬ 
cree against coadventurers and their 
purchasers of complainant’s interest 
m stock was not inconsistent with 
former relie-f establishing interest 
and granting accounting —Saunders 
v McDonough, 118 So 389, 218 Ala 
207. 

(17) Prosecuting suit for specific 
pe tormance of deceased’s alleged 
contract to convey land was not 
election of remedies, estopping claim 
for services—Pillsbury v. Early, 155 
NE. 476, 324 111. 562, reversing 240 
llLApp 419 

(18) Action based on negligence of 

bank examiner in failing to discov¬ 
er bank’s insolvency was not in¬ 
consistent with charge that bank 
commissioner negligently flailed to 
close bank —State ex rel. Funk v 
Turner, Mo.App. 17 S.W 2d 986, 

transferred, see 42 S.W.2d 594. 328 
Mo. 604. 


(19) Patient’s prior action for im¬ 
proper treatment was not e-lection 
barring action for breach of contract 
to cure patient.—McQuaid v Michou. 
157 A. 881, 85 N H 299 

(20) The fact that plaintiff had 
previously attempted to hold defend¬ 
ant liable as surety would not pre¬ 
vent subsequent suit against him as 
guarantor of same contract, since 
one remedy was not inconsistent 
with the other.—^W T Rawleigh Co 
V Biirkhalter. 1 S E 2d 609. 59 Ga. 
App 514 

(21) Wife was not precluded from 
suing for divorce on ground of de¬ 
sertion because wife had obtained 
in another state decree of separation 
from bed and board where separa¬ 
tion from bed and board was sole 
remedy available to wife in the 
other state—Tremarco v Tremarco, 
174 A 898, 117 N J Eq 50. 96 A L R 
231 

(22) That defendant appeared and 
asked that the default Judgment 
against him be set aside on the 
ground of inadvertence and excusa¬ 
ble delay did not preclude him from 
setting up in a certiorari proceeding 
that the justice was without juris¬ 
diction to render the judgment be¬ 
cause of invalid process —State v. 
Justice Court of Reno Tp, Washoe 
County, 207 P 1106, 46 Nev 133 

(23) Other remedies held consist¬ 
ent and concurrent—Stinson & Dick- 
ensheets v Specialty Homes, 152 A. 
327. 107 NJEq 295 

20 C J. p 10 note 72 

Attempt to vacate foreolorare 

(1) Attempt to vacate judgment 

of foreclosure did not bar remedy on 
cause of action for breach of war¬ 
ranty in sale of land —Toner v Con¬ 
queror Trust Co, 2b8 P 810. 126 

Kan 554 

(2) Likewise, such attempt was no 
bar to subsequent action to recover 
damages for fraud in alteration of 
mortgages—Converse v. Watts, 275 
P 181, 127 Kan. 673 

(3) It has been held, however, that 
an action of tort for wrongfiri fore¬ 
closure and proceedings to set aside 
foreclosure are alternative and in¬ 
consistent rem€*die8 —Cambridge Sav. 
Bank v Cronin, 194 N E 289. 289 
Mass. 379 

69i Ark—Butler Bros. v. Hames, 97 
S W 2d 622. 624, 193 Ark 77. quot¬ 
ing Corpus Jurio. 

Kan.—Sweet v Montpelier Sav. Bank 
&. Trust Co., 77 P. 538, 69 Kan 
641. 

Tex—Hartford Life Ins. Co. v. Pat¬ 
terson, Civ App., 231 S.W. 814, er¬ 
ror refused. 
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enunciated the application of which will constitute 
a decisive test for all cases.^® Ordinarily, the ques¬ 
tion of inconsistency may be determined by a con¬ 
sideration of the relation of the parties with refer¬ 
ence to the rights sought to be enforced as asserted 
in the pleadings,or in the relations between the 
parties which the different remedies suggest,"^ or 
in the particular status or relation of the parties 
to the subject matter of litigation.'^^ 

To make them inconsistent one action must al¬ 


lege what the other denies,or the allegation in 
one must necessarily repudiate or be repugnant to 
the other.75 It is the inconsistency of the demands 
which makes the election of one remedial right an 
estoppel against the assertion of the other,*^® and 
not the fact that the forms of action are differ¬ 
ent Another test sometimes applied is: Can the 
facts necessary to support one remedy coincide 
with the facts necessary to support the other 
However, this does not mean, are all the facts nec- 


**€k>rpii8 Juris contains many il-1 
lustrations of remedies which are 
held to be inconsistent **—^Morris v 
Jersey Central Power & Liiffht Co., 
179 A 683, 684, 118 N J Eq 541. 

70* Kan.—Sweet v Montpelier Sav 
Bank & Trust Co, 77 P 538. 69 
Kan. 641 

Okl —Gypsy Oil Co v. Colbert, 65 
P.2d 505, 508. 179 Okl 321, citing 

Corpus JnxlSL 

71. Fla.—McCormhk v. Bodeker, 160 
So 483, 119 Flu 20 

20 C J p 11 note 75. 

72. Wis—Rowell v Smith. 102 NW 
1, 123 Wis 510, 3 AnnCcis 773 

20 C J. p 11 note 76 

73. US —Myers v. Ross. D C Fla , 
10 FSupp 409 

20 C J p ri note 77 

“The test is not wheth<*r the 
causes of action arise out of the 
same general subje< t-matter. but 
whether one action produces a status 
which necessarily bars the other “— 
<?phlen \ Patterson, 141 A 914, 
915, 83 NH J28 

74. Kan—Curtis v Hanna, 73 P 2d 
1063,, 1065, 146 Kan 91J, quoting 

Corpus Juris. 

Mo —Skinner v. Davis, 280 S W 37, 
41, 312 Mo 581, quoting Corpus 
Juris* certiorari granted Mellon v 
Skinner, 46 S Ct. 6.12, 271 US 656. 
70 U Ed 1135, certiorari dismissed 
47 set 333. 273 US 776, 71 L Ed 
887 

N.D—Donahue v Noltimicr, 240 N 
W 862, 865, fal N D 735. citing 

Corpus Juns. 

Okl —Gypsy Oil Co v Colbert, 65 
P.2d 505. ’i08, 179 Okl. 321, citing 

Corpus Jtiris. 

Or—JalofC V Unilid Auto Indemnity 
Exchange, 250 P 717, 120 Or 
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Tex.—^Alexander v Harris. Civ App , 
254 S W. 146. 149, citing Corpus 
Juris. 

20 C.J. p 11 note 78. 

"If a party should invoke a remedy 
ajppropriate to a certain state of 
facts, and there should exist another 
remedy appropriate to a different 
state of facts. in<’onsls1ent with and 
epugnant to the first state of facts, 
his invocation of the first remedy is 
an election which • .will bar 
his right to in\oke the other reincd>. 


[But] when a certain state of facts 
under the law entitles a party to 
alternative remedies, both founded 
upon the identical state of facts, 
these remedies are not considered in- 
eonsistent remedies, though they 
may not be able to 'stand togeth¬ 
er'. the enforc<*ment of the one 
remedy being a satisfaction of the 
party’s claim. “—Ebner v Havertv 
Furniture Co. 136 SE 19 20, 138 

S C 74—McMahon v McMahon, 115 
S E 293, 295, 122 S C 336, 26 A D 
R 1295. 

75. U S —Union Trust Co of Spo¬ 
kane V Wiseman, D C Or , 10 F 2d 
558 

Ark —Butler Bros v Hames, 97 S 
W2d 622, 624 193 Ark 77. quot¬ 

ing Corpus Juris. 

Mo —Stale ex rel Funk v Turnt r 
App, 17 SW2d 986 tr?irisfei rt d. 
see 42 S W.2d 594, 328 Mo 604 
Okl—Gvpsy Oil Co v Colbert, 65 P 
2d 506 508 179 Okl 321, citing 

Corpus Juris. 

Tenn —McQuiddy Printing Co v 
Hirsig. 134 SW2d 197, 203, 23 

Tenn App 434, citing Corpus Juris. 
Tex—Alexander v Harris, Civ App 
254 S W 146, 149. citing Corpus 
Juris. 

20 C.J p 11 note 79 

•Remedies are inconsistent w'hen 
the right to any of thf'ra nec<‘MSHril> 
yields or concedes the right to an¬ 
other ’’—Crane v Atlanta & Dowry 
Nat Bank, 149 SE 58, 40 Ga App 
83 

“The test of such imonsistency 
of remedies has its basis in the 
fadual background which constitutes 
the cause of action If the assertion 
of one cause of a< tion involves the 
repudiation of another, then the 
modes of redress are inconsistent If 
the one cM.use of action admits a 
state of facts, and the other denies 
the same facts, the remedies sought 
by such actions are inconsistent."— 
Kimmel v. Captain. Ind.App, 24 N. 
E2d 435. 437. 

76. Mo —State ex rel. Funk v 
Turner, 17 S W.2d 986, transferred, 
see 42 S W 2d 594. 328 Mo. 604— 
Skinner v Davis, 280 S W. 27, 41, 
312 Mo 581. quoting Corpus Juris, 
certiorari granted Mellon v Skin¬ 
ner. 46 set. 632, 271 U.S. 656, 70 
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L Ed 1135, certiorari dismissc>d 47 
S Ct 333, 273 U S 776. 71 D.Ed 
8X7 

N H —Gehlen v Patterson, 141 A 
914 8.3 N H 328 

N T —Kcrlesz \ Feldheim, 139 A. 
704. 705. 6 N .1 Misc. 10, quoting 

Corpus Juris. 

20 CJ p 11 note 80 

When claim is of now Impression 
and does not result in change of 
position producing eonfln t with prior 
claim there is no estoppel to bar it 
—McQuaid V. Michou. 157 A. 881, 85 
N 11 299 

77. N H —Gehlen v Patterson, 141 
A 914 X3 N H 328 

N ,T—Keitosz V F'eldhi'im, 139 A 
701 705 6 N I Misc 10, quoting 

Corpus JuxIb. 

20 C J pH note 81. 

“An election of remedies or forma 
of action or proc edure does not 
necessarily involve a choice as be- 
tw»cn two existing substantive 
rights A form of action or remedy 
IS but a means of administering jus¬ 
tice rather than an end in itself 
There is there foie, a marked dis¬ 
tinction between an election between 
remedies or forms c>f action and an 
elec turn of remedial rights Onc^ 
goes to the suhstanee and the other 
to the form Where the remedic*s af¬ 
forded are inconsistent, it is the 
election of one that bars the other, 
where they are consistent, il is the 
satisfaction which operates as a bar. 
It IS the inconsistency of the de¬ 
mands that makes the election of one 
remedial right an estoppel again;'! 
the assertion of the other, and no* 
the fact that the forms of action arc» 
different" -Frederukson v Nve, 144 
NE 299. 361, 110 Ohio St 469. 35 
ADR 1163. 

Bssensa of remsdy 

"The election does not depend on 
the form but on the essence of the 
remedy "—Fee & Diddon Co v. Por¬ 
ter, 58 P2d 55, 56. 144 Kan. 108. 

78. Pa.—Simpson v. Equitable Life 
Assur. Soc of U. S., 193 A. 309, 
311, 127 Pa.Super. 386. citing Cor¬ 
pus juriSL 

S.C.—Ebner v Haverty Furniture 
Co. 136 S.B. 19, 138 SC. 74. 

20 C J pH note 82. 
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essary to support one remedy necessary to support 
the other, but are the facts necessary to support 
one remedy consistent with those necessary to sup¬ 
port the other 

An action in rem may not be inconsistent with 
an action in personam,and an action to enforce 
a personal liability may not be inconsistent with 
the subsequent enforcement of a lien seciirinp^ the 
same debt or demand.^^ The enforcement of a 
lien IS not inconsistent with the subsequent enforce¬ 
ment of a liability which is not a lien although aris¬ 
ing out of the same transaction T.ikewise, the 
attempt to enforce a statutory hen constituting an 
auxiliary remedy for the collection of a debt does 
not preclude the enforcement of a contractual hen 
therefor.*3 An action in aid of a prior suit and 
ancillary to the prior proceeding is not inconsistent 
therewith so as to be barred under the doctrine 


of election of remedies.*^ 

Legal and equitable remedies of mortgagee. 
There is no inconsistency between the legal and 
equitable remedial rights possessed by a mortgagee 
in case of breach, and he may exercise them all 
at the same time,*® and the resort to one is not a 
waiver of the other 

§ 5. - Title to Property Involved 

Actions proceeding on the theory that title to property 
IS in one party are inconsistent with those proceeding on 
the theory that title is in another party. 

All actions which proceed on the theory that the 
title to projierty is in iilaintiff are inconsistent with 
those which proceed on the theory that title is in 
defendant hut there is no inconsistency between 
different remedies all of w^hich are based on claim 
of titk to property in plaintiff,** or all of which 


“Th« so-called 'ineonpistency of 
romodic's* is not an inoonsistenov 
twefn the remedies themselves fc^r 
this may often happen when the 
same fjels are relied upon .is the 
basis of the several alternati\«> rem- 
eshes, hut It mcMns that a cerlHin 
stale of fciic'ts relied upon as the* 
hcisis of <1 cfrtain remedy is incon¬ 
sistent with and repui?rifint to an¬ 
other ceitairi slate of fa< ts relied 
upon as the i)asis of another reme- 
dv "—McMahon \ McMahon. 115 S K 
2d'\, 122 SC 326. 26 A L R 1295 

Corpus Juris quoted as iuformative 
on questions involved 
Kin - (^urtis \ II inna, 73 P 2d 1063, 
1065. 146 Kan 919 

79. Wis “ Palmei \ (Joldberg, 107 
N \V 4 78. 128 Wis 103 

20 C.I p 12 note 84 

80. Tenn —Sddler v Murphy, 77 S 
W2d 70. 18 TennApp 340 

20 t' J p 12 note 85 

81. Tenn —Sadler v Murphy, supra 
Wis—Roseliep \ Herro. 239 NW 

413, 206 Wis 256 
20 C J p 12 note 86 

Mechanic’s lien 

So. entry of judgment on note giv¬ 
en for labor and materials did not 
preclude foreclosure of mechanic’s 
lien —Roseliep v. Herro, supra. 

82. Mich—Netting Co v Touscany, 
225 NW 556, 247 Mich 279 

20 CJ p 12 note 87 
Mechanic’s lien 

Unsut cessful attempt to enforce 
mechanic’s lien and action at law for 
labor and materials are concurrent 
remedies to which doctrine of elec¬ 
tion does not apply.—Netting Co v. 
Touscany, supra. 

83. Iowa.—^Pickier v. Lanphere, 227 
N W. 626, 209 Iowa 910. 

8d. US —Flannery Bolt Co v 

Greenslade, D.C.Pa., 26 F.Supp 502, 


affirmed, CCA, Flannery v Flan¬ 
nery Bolt Co 108 F 2d 531. < er- 
liorari denied 60 S Ct 615, 309 U S 
671. 84 L.Kd 1017 

85. Miss - Rea v O’Bannon. 158 So 
916. 918. 171 Misf^ 824. citing Cor¬ 
pus Juris. 

Tex —Oats \ Dublin Not Bank, 90 
SW2d 824 127 Tex 2 rcveising 

Faimers’ Nat Bank \ Dublin Nat 
Bank, Civ \pp, 55 SAV2d 567 
20 C J p 19 note 24 

Election of remedns by cb ittel mort- 
gagef‘ see Chattel Mortgages §§ 
363-364 

Election of remc'dics by mortgagee 
generally s< e the CJS title Mort¬ 
gages § 185. also 11 CJ p 839 

note 90—p 841 note 12 
88. Mis.s—Rea v O’Bannon. 158 So 
916. 918, 171 Miss 824. citing Cor¬ 
pus Juris. 

Mo— LKingford v Fanning, App. 7 
S W 2d 72b 
30 C J p 19 note 2,5 

87. US—Equitable* Trust Co of 
New York v Connecticut Brass & 
Mfg Corporation, C C' A Conn , 290 
F 712 

Cal.—^White v Dantz. 14 P 2d 1041, 
1042. 126 Cal App 693, citing Cor¬ 
pus Juris. 

Ga—Land v Hall. 167 SE 711. 46 
Ga App 404 

Kan—Eresch v Quake nbush 76 P 2d 
820, SlSS, 147 Kan 311, quoting Oor. 
pus Juris. 

Mass —Sexton v Prendergast, 177 N 
E 823. 277 Mass 118 
Mo—Bell V. Butte Inv Co.. 250 S 
W 381. 

Or—Ja-nsen v Tyler, 47 P 2d 969, 
151 Or 268, modified on other 
grounds 49 F 2d ^72, 151 Or. 268. 

20 C J p 12 note 89 
FartiGular rsuMdiM held inconsistaut 

(1) Assertion of lien on property 
is inconsistent with assertion of title 
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thereto —Inlertype Corporation v. 
F’ulver, D C Fla . 2 F Supp 4. af¬ 

firmed CCA. 65 F 2d 419, certiorari 
denu'd 54 S Ct 75. 290 US 660, 78 
r. Ed 571 

(2) One cannot treat the title to 
property n.s having passed to another 
bv suing for its value, and at same 
time claim damages lor use of prop- 
c rtv' oi value of use --The.atie Equip¬ 
ment Acceptance Corporation v 
Bctman. 253 NW 201, 266 Mich 22. 

(3) Where attachment was sued 
out against a named person on the 
th'oiv that such person w.is indebted 
to plaintill. and that the property to 
be seizt*d was property of defendant 
in attachment, and judgment is tak¬ 
en against such defi ndant and prop¬ 
erty condemned to be sold to pay 
debt. It cannot be show'n on claim¬ 
ant's i.ssue that title to attached 
propertv' w.is in plaintiff m attach¬ 
ment. and not in defendant in at- 
tachirient —Forest l.«umher Co v. 
Lightsey. 101 So 689. 136 Miss 806 

(4) Remedies for recovery of 
specific property and for conversion 
are inconsistent, and assertion of 
one is waiver of other, except in al¬ 
ternative that remedy first sought 
proves unavailable—National Sure¬ 
ly Co v Odle, Tex Civ App , 40 S W. 
2d 876 

(5) Vendor accepting chattel mort¬ 
gage on pioperty sold as .security 
foi pure hasc-nnoney notes and suing 
to foreclose mortgage cannot subse¬ 
quently sue in replevin as condition¬ 
al vendor to recover property —Inter- 
type Corporation v Pulver, supra 

88. Ala—Elliott v Vance, 194 So. 

515 239 Ala 180 

Cal —Mailhes v Investors’ Syndicate, 

32 P2d 610, 611, 220 Cal. 735, quot¬ 
ing Corpus Juris. 
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are based on the affirmance of title in defendant.*® 

Between legal and equitable remedies. Where 
title to property is involved the same principle 
is to be applied in deciding^ the question of incon¬ 
sistency between legal and equitable remedies, 
which IS applied when the remedies are all legal 
in their nature 

Trespass, trover, and replevin. According to 
some decisions, trespass, trover, and replevin, all 
procetd on the theory of continued ownership in 
the injured party, and are not inconsistent reme¬ 
dies,® ^ provided the wrongdoer still has the prop¬ 
erty so as to allow replevin ,®2 the alternative rem¬ 
edy is assumpsit, which proceeds on the theory of 
ownership having passed to the adverse party ®* 
According to other authority, rejilevin and trover 
are inconsistent remedies in that the former action 
affirms ownership and title whereas in the latter 


plaintiff disaffirms his ownership and sues for the 
conversion.®^ A replevin action is not barred by 
a suit for conversion, where the latter action has 
not gone to judgment, since in such case, title to 
the property does not pass.®® 

§ 6. - Actions Based on Affirmance or 

Disaffirmance of Contract or Transac¬ 
tion 

As a general rule, a remedy based on the theory of 
affirmance of a contract or transaction is inconsistent 
with a remedy based on the theory of its disaffirmance, 
but there is no inconsistency between different remedies 
all of which are based on affirmance or disaffirmance. 

As a general rule, a remedy based on the theory 
of the affirmance of a contract or other transaction 
is inconsistent with a remedy arising out of the 
same facts and based on the theory of its disaf¬ 
firmance, or rescission, so that the election of ei¬ 
ther IS an abandonment of the other®* Where 


Mo—Cowan v Youn^, 220 SW 869. 

282 Mo. 36 
20 C J P 13 note 90 
Remedies lield consistent 

(1) Suit as owner is not incon¬ 
sistent with suit as pledgee, sinre 
latter may sue for property as hia 
own and recover to extent of inter¬ 
est —Holmes & Barnes v Shawnee 
Milling Co , 4 Lia App 706 

(2) Pursuing remedy in conversion 
does not bar claimant from asserting 
title —Equitable Trust Co of New 
York V. Connecticut Brass & Mfg 
Corporation, C C A.Conn , 10 F 2d 913, 
reversing. DC. 6 F 2d 582 

89- Cal —Mailhes v Investors’ Syn¬ 
dicate, 32 P2J 610, 611, 220 Cal 
735, quoting Corpus Juris. 

Mo—Cowan \. Young. 220 SW 869, 
282 Mo 36. 

20 C J p 13 note 91. 

90u N Y —Bracken v. Atlantic Trust 
Co, 60 NE 772, 167 NY. 610, 82 
Am S R 731 
20 C J p 13 note 92. 

91. Nel)—Mciss v Marks, 97 NW 
1031, 70 Neb 701 

NY.—Cramer v Brownell. 1.51 NY 
S 1001, 166 App Div 456, alfirmed 
119 NE. 1037, 222 NY" 705 

92. Neb.—Moss v Marks, 97 N.W 
1031, 70 Neb 701 

93. US —^Equitable Trust Co of 
New York v Conneetieut Brass & 
Mfg. Corporation, CCA Conn , 290 
F 712 

20 C.J p 13 note 95. 

94. U S —Equitable Trust Co of 
New York v Connecticut Brass & 
Mfg. Corporation, supra. 

95. Neb— Mobs v. Marks, 97 N W. 
1031, 70 Neb. 701. 

20 C.J p 13 note 96. 

98. U.S.—U. S. V. Oregon Lumber 


Co. Or. 41 set 100, 260 US 290 
67 Li.Ed 261—Walker v L Maxey. 
Inc CCA Fla 103 F 2d 24. cer¬ 
tiorari denied 60 S Ct 76, 308 U S 
564 84 L Ed 474—Jadwin v Ho>t, 
C C A Ill , 1 F 2d 784—Frudinan v 
Swift & Co. DCNY, 18 FSupp 
596—Hertz v Mills. D C Md , 10 F 
Supp 979, afllrmed, CCA, 82 F 2d 
1010 

Ala—Abraham Bros v Means, 76 So 
187, 16 Ala App 42, reversed on 
other grounds Ex parte Means, 76 
So 294, 200 Ala 378, r<*hearing de¬ 
nied Abraham Itros v Mean.s, 78 
So 459. 16 Ala App 429, and cer¬ 
tiorari denied Ex parte Abraham 
Bros , 78 So 987. 201 Ala 698 
Ariz—Miller v Arizona Bank, 43 P 
2d 518, 45 Ariz 297 
Ark —Butler Bros v Hames, 97 S W. 

2d 622. 193 Ark 77 
Cal —Davis v Rite-Lite Sales Co , 67 
1' 2d 1039. 8 Cal 2d 675 
Ca—Cook v Powell, 126 SE 889, 33 
(Ja App 427 

Ill—Wollenberger v Hoover, 179 N 
E 42. 57, 346 Ill 511, quoting Cor¬ 
pus Juris—Derdiger v. Thompson 
Ross & Co.. 278 111 App 82 See 
Foster v Powrie, 7 N E 2a 166, 289 
Ill App 613 

Iowa—Granette Products Co v. 
Arthur H Neumann & Co, 205 N 
W 205, 200 Iowa 572. modifying 
203 NW 935, 200 Iowa 672 
Kan—Baron v Li>man, 18 I*.2d 137, 
136 Kan 842—Pitt v Keenan, 262 
P. 567, 124 Kan 810 
Mass —Prudential Ins Co of Ameri¬ 
ca v Mason, 16 N E 2d 69, 301 

Mass. 82—^Roche v Gryzmish, 179 
N.E. 215, 277 Mass 676. 

Mich—Balesh v. Alcott, 241 N.W. 
216, 257 Mich. 352—Donovaii v 

Curts, 222 N.W 743, 245 Mich 348 
Minn—Blythe v. Kujawa, 224 N AV 
464, 466, 177 Minn. 79, citing Oor- 
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pus Juris— IJ S Installment Real¬ 
ty Co V De Lancy Co, 188 NW 
212, 152 Minn 78 

Mo—Branner v Klaber, 49 S W 2d 
169, 330 Mo 306 

Neb—Rasmus.sen v Hungerford Po¬ 
tato Growers’ Ass'n, 196 NW 469, 
111 Neb 58 

NJ—Blum Bldg Co v Ingersoll, 
134 A 17(>. 99 NJEq 563, afllrmed 
137 A 916, 101 NJ.Eq 291 

NY—Brown v Manufacturers Trust 
Co, 16 N E 2d 350, 278 NY 317. 
reversing 2 N Y S 2d 793, 25.3 App 
Div 876, reargument denied 17 N 
E2d 14.5, 278 NY 733—Sager v 

Frudman, 1 N E 2d 971. 270 NY 
472 reversing Sager v Kaufwein 
Realty Co. 283 NYS 419 246 

Appl^iv 516, reargunu'nt denied 
Sagfr v Friedman. 3 N E 2d 212, 
271 NY 617—Jatobs v Tannen- 
baum, 274 NYS 772, 242 App Div 
833, appeal dismissed 198 NE 567, 
268 NY' 705—Armstiong v Her¬ 
man. 241 NYS 282. 229 App Div 
162—Kline v M>riad Pictuies Cor¬ 
poration, 207 N Y S 109, 211 App 
Div 650, affirmed 148 NE 751, 240 
N Y 667—Castiglia v Lucas, 230 
NY.S 116, 132 Misc. 480—Socolow 
V J. & A Stone Realty Co, 218 N 
Y.S 408, 128 Misc. 152. 

NC—Robinson v. McAlhaney, 199 
SE 26. 214 NC 263—Bailey v 
Stokes. 179 SE 331. 208 NC 114 

Okl—Hare Min ^ Mill Co. v Keys, 
251 P 77, 120 Okl 217 

Or—Yokota v Lindsay. 242 P 613, 
116 Or 641 

Pa —Pittsburgh Union Stock Yards 
Co v. Pittsburgh Joint Stock 
Yards Co , 163 A 668, 669, 309 Pa. 
314, quoting Corpus Juris. 

S D.—Sandbo v Sandbo, 290 NW. 326 
—Hellekson v Alick, 256 N W. 36. 
61 S.D 546—Schnabele v. St Jo¬ 
seph Church of Elk Point, 249 N. 
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a party rescinds a contract the law does not per¬ 
mit him thereafter to make use of it as subsisting 
for the purpose of claiming damages,®^ or for the 


§ 6 

purpose of recovery thereon.®* However, there 
IS no inconsistency between different remedies all 
of which are based on the affirmance®® or disaf- 


W. 750, 752. 61 SD 409, quoting 

Ck>rpns Juris. 

Tex—Commercial Loan & Trust Co 
V Reed Automobile Co, Civ App., 
75 S W 2d 144, t rror dismls«5ed 
followed in Southland Greyhound 
Lines V Reed Automohih* Co. 75 

5 W 2d 148, error dismissed—Mosh¬ 
er Mfg Co V Eastland W F & G 
R Co., Civ App, 259 SW 253 

Utah —Cook v Covey-Ballard Mo¬ 
tor Co, 253 P 196, 69 Utah 161. 
Wash —HJelmstad v. Arneson, 232 P. 
272, 132 AVash 331 

Wis—Menge v Radtke, 269 N.W 
313, 222 Wis 594 
20 C J p 14 note 98 

Actions held inconsistent 

(1) An action for breach of con¬ 
tract IS an afhrmance of the contract 
and then fore is inconsistent with an 
action based on a resci«!sion—Sluka 
V Ri« hcki. 167 KE 90. 335 III 202— 
20 CJ p 14 note 98 [a] (2) 

(2) \ party cannot denounce a 
tontrnrt as void, and at the same 
time demand enforcement of its pro¬ 
visions favorable to him 

Cal—T\l(r V J I Mctrovich Uldg 
Co., 100 P 208, 47 Cal App 59. 
Tenn—Tidwell v Chattano(»ga Boiler 

6 Tank Co 43 S AA" 2d 221, 163 
T<‘nn 420, rehearing denied 45 S AV 
2d 528. lt.3 Tenn 648 

(3) Mortgagor’s remedy in dam¬ 
ages against mortgagee for W'rongful 
foreclosure and reirn dv to redeem 
property from invalid s.ile are incon¬ 
sistent —O’Brien v Logan, 128 N E 
878, 236 Mass 507 

(4) l»arty maintaining mortgage 
was lien w^as not entitled to have it 
paid out of another mortgage which 
would require recognition that mort¬ 
gage lien w'as divested —Deleski v. 
IVters Trust Co, 213 NW 829, 115 
Neb 547. 

(5) Election to sue for accounting 
under contract or for rescission of 
contract is abandonment of the oth¬ 
er remedy —Behneman v. Shoemer, 
252 P. 1.33, 141 Wash 560 

(6) Assignee of bid at judicial sale 
could not rescind assignment after 
invoking court’s aid to vacate sale — 
Johnson v. Baker, 55 S.W.2d 404, 246 
Ky. 604 

(7) Lessor could not claim dam¬ 
ages for breach of lessee’s obligation 
and at same time cancel lease —Dar¬ 
nell V Waldrop, Tex Civ App , 67 S 
W.2d 392. 

(8) Vendors in contract for sale 
having procured cancellation of con¬ 
tract. cannot revoke election of rem¬ 
edy and proceed for specific perform¬ 
ance.—Blythe v. Kujawa« 224 N.W 
464. 177 Minn. 72. 


Actions held consistent 

(1) Suit against warehousemen for 
permitting removal of property was 
not ratification of conversion of prop¬ 
erty by person to whom it had been 
pledged as seturity, so as to preclude 
suit against such person—Hulsey v 
Forrester, 137 S E 904, 36 Ga App 
729 

(2) That original complaint al¬ 
leged cause ol action for conversion 
did not bar rccov'ery under amended 
complaint seeking rescission for 
fraud, where at all times plaintiff 
asserted owmeiship—Copeland v 
Hugo, 223 N Y S 642. 221 App Div. 
779 

(3) Action by assignor of oil and 
gas lease for stipulated damages was 
held not to preclude suit to camel 
contract of assignment—Patsy Oil 
& (ias Co v Baker, 259 P 8Gi, 127 
Okl 76 

(4) Bringing of action for cancfl- 
lation of deed allegedlv given in con¬ 
sideration of promise of marriage 
did not bar gr.antor, on theory of 
election of r**medios. from bringing 
action for brtath of promise of mar¬ 
riage—Sandbo v Sandbo, SD, 290 
NW 325 

Fraud or duress 

(1) I^itigant electing to stand on 
action for rescission cannot there¬ 
after abandon su< h action and re¬ 
cover for fraud —Baltimore Ameri¬ 
can Ins Co v Zimmerman, 274 P 
255, 127 Kan 509 denying rehearing 
272 P 165. 3 27 Kan 145 

(2) Suit on a contract and a suit 
in tort for deceit for the fraudulent 
inducement of the contract are in¬ 
consistent 

Ga—Willingham v Morns Plan 

Bank of Georgia, 10 S E 2d 299— 

Curry v AVashington Nat. In.s Co., 

194 SE 825, 56 Ga App 809 
NC—Robinson v McAlhaney, 199 S. 

E 26, 214 NC 263 

(3) Action for damages for breach 
of contract is inconsistent with a 
subsequent suit to rescind on the 
ground of fraud —Uvalde Const Co. 
V Joiner, 126 S W.2d 22, 1.32 Tex 593. 
reversing Joiner v City of Terrell, 
Civ App., 103 S.AV2d 1055 

(4) Action for damages for fraud 
in sale will estop purchaser from 
thereafter attempting to rescind 
Iowa—Reinertson v. Struthers, 207 

N.W 247, 201 Iowa 1186 
Wis —Beers v Atlas Assur Co., 285 

N.W. 794, 231 Wis 361, 123 A.L.R 

372 

(5) Action by vendor for money 
judgment based on fraud, averring 
title in purchaser, is one at law in 
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deceit, and is inconsistent with ac¬ 
tion in equity averring equitable title 
in vendor and seeking to establi.sh 
constructive trust in favor of vendor 
relying on same fraud as set out in 
law action—Frederukson v Nye, 144 
NE 299, 110 Ohio St 469, 35 A L R. 
1163. 

(6) However, discontinued action 
to rescind sale of corporate stock, on 
ground sale was induced by fraudu¬ 
lent conspiracy, did not bar subse¬ 
quent action for fraud, since both 
suits Avere based on fraud —Abram¬ 
son V Leo. 269 N Y S 814, 240 App. 
Div 343 

Hescissioix and specific perform¬ 
ance of a contract are inconsistent 
U S—Shields v Tkirrow, La, 17 How. 
130. 3 5 LEd 3 58. 

Idaho—Christman v Rinehart, 270 
r 1059. 46 Idaho 701 
Ill —Braude v. Wardy, 172 N E 161, 
.310 Til 180 

Rescission and reformation are In¬ 
consistent—F'eit V. Reichert, 189 P. 
854, 68 Colo 43 0 

97. N J —Lew V Massachusetts 

Accident Co, 2 A 2d 3il. 3 24 NJ. 
Eq 420 

N Y —Armstrong v ?Terman 241 N 
YS 282 229 App Div 162—Soeo- 

low V J & A Stone Realty Co, 
218 NYS 408 328 Misc 352. 

Or—Robinson v Cable, 217 P. 624. 
109 Or 579 

Tex—Gustafson v American Land 
Co, Civ App. 234 SAA' 244, af¬ 
firmed, Com App , 249 S W. 189. 

20 C J p 15 note 99 
Rule held inapplicable 

It has been held that. If the 
grounds on which rose ission is asked 
are fraud and deceit in obtaining 
plaintiff’s money in exchange for 
worthless property, the rule that in 
case of rescission of a contract an 
action for damages thereon cannot be 
sustained does not apply —Steele v. 
Scott, 221 r 342, 192 Cal 521 

98. Tex —Stinson v Sneed, Civ App , 
163 SW 989 

20 C J. p 15 note 1. 

99. Colo—Weddingfeld v Greger- 
sen. 216 P. 1053 1054. 73 Colo 582, 
citing Corpus Jnns. 

Mass.—Dalton v Ameucan Ammonia 
Co, 127 NE 504, 236 Mass 305 
N.J.—Becker v Kelsey, 167 A 177, 
9 NJ.Mise 1265 

N.C—F. E Lykes & Co v Grove, 169 
S.E. 360, 362, 201 NC. 254, citing 

Corpus Juris. 

Tenn —McQuiddy Printing Co v. 
Hirsig, 134 S W 2d 197, 203, 23 

Tenn App 434, citing Corpus JUxls. 
20 C.J. p 16 note 2. 
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firmance^ of the contract, and a distinction is to be 
observed between abandonment of performance, 
which recognizes the existence of a valid contract, 
and rescission ah initio.2 An election to treat a 
contract as subsisting and suit for breach thereof 
does not bar a subsequent suit for rescission based 
on the occurrence of further breaches of the con- 
tract.3 

Notwithstanding the rule heretofore stated as 
to the inconsistency of remedies based on the af¬ 
firmance or disaffirmance of a contract or transac¬ 
tion, it has been held in some cases that an unsuc¬ 
cessful attempt to rescind a contract docs not estop 
a party from recovering damages for fraudulent 
inducement, since in such case the contract still 
remains.^ Likewise, it appears infra § 15 that 
there are decisions to the effect that the mere com¬ 
mencement of a suit for rescission does not consti¬ 
tute an irrevocable election to disaffirm the con¬ 
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tract which would preclude a subsequent suit for 
damages. 

Damages and specific pcrfornuincc. According 
to some authority, an action for the breach of a 
contract and an action for specific performance 
are both based on the contract and hence are not 
inconsistent remedies » Other authority holds that 
damages and specific performance are alternative 
inconsistent remedies,® and consequently, that a 
party electing the remedy of specific performance 
cannot thereafter maintain an action for damages.^ 

Express contract and quantum meruit. Accord¬ 
ing to some decisions, an action on an express con¬ 
tract is not inconsistent wuth a subsequent or con¬ 
current action on a quantum meruit, so as to re¬ 
quire an election betw^een them, or so as to consti¬ 
tute one a bar to the other,^ but there is author]t> 
to the contrary.® 


ELECTION OF REMEDIES 


1. Ark —Butler Bros v Hames, 07 
S W 2d 622, 103 Ark 77 

Ga—Farnell v Brad>, 134 SE Ki.O 
162 Ga 500 

NC—-F E Lvkos & Co v Grove 159 
SE 360 362 JOl N C. 254, citing: 

Corptis Juris. 

Tenn—McQuiddy Printing Co v 
Hirsig, 134 SW2d 197, 203, 23 

TennApp 434, citing Corpus Juris. 
20 C J p 16 note 3 
Remedies beld consistent 

(1) Cancellation of an instrument 
sought on the ground of forgery or 
fraud 

NM—Williams v Selby, 24 P 2d 728, 
37 NM 474 

SD—In re Bethke’s Estate, 275 N 
W 74. 76. 65 S D 477 
tJ) Foreign actifin to recover pur¬ 
chase price and m<incy spent in re¬ 
liance on representations is not in¬ 
consistent with claim of n scission of 
contract, and is not, as matter of law, 
a waiver and abandonment of rescis¬ 
sion—Clark V. Kirby, 153 NE 79, 
243 NY 295, reversing 214 NYS 
817, 216 AppDiv 792 

(3) Where gist of action pleaded 
was for fraud in sale of stock, and 
for disafTirmanc e of the transaction, 
court properly denied motion to re¬ 
quire election A\heth('r suit was for 
breach of contract or for money had 
under fraud —Donahue v Noltimier, 
240 NW 862, 61 ND 735 

2. NY.—Fllckingfr v Glass. 118 N. 
E 792. 222 N Y 404 

NC—F E Dykes & Co v. Grove, 159 
S E 360, 201 N C 254 

3. Cal —Mulborn v. Montezuma Im¬ 
prove ment Co., 232 P 162, 69 Cal. 
App. 621 

20 C.J p 16 note 2 [b]. 

4. Iowa —Reinertson v. Struthers, 
207 N W 247, 201 Iowa 1186. 


SC—Ebner v Havertv Furniture 
Co, 136 SR 19. 138 SC 74 
Wis—Beers v Atlas Assur Co, 285 
NW 794, 231 Wis 361. 123 ADR 
372 

Eftect of mistake In remedy general¬ 
ly sec infra § 12 

5. Colo —Weddingfeld v Gregei sen, 

216 P 1053 73 Colo 582 

Mont—Smith v Jack Pol Mining Co, 
97 P2d 368, 109 Mont 445 
N J—Van Buren v Fine, 139 A 486 
101 N J Eq 327 affirmed 143 A 
921. 103 N J Eq 327—Bee ker v 

Kelsey. 157 A 177, 9 N .1 Mist 

1265 

Y —Clarkson Bldg Corporation v. 
Sf hcifer-Nebenzahl Investing Co, 

217 NYS 458. 138 Misc 750 
WVa—Stone v Kaufman, 107 SE 

295, 88 W Va 588 
20 C J p 6 note 53 

“The remedy in c-quity, by compel¬ 
ling specific performance, and that at 
law in damages for the breach, are 
both in affirmance of the contract 
They are alternative remedies, but 
not inconsistent, and remedy in bcith 
forms might lie sought in one and 
the same action ” 

SC —McMahan v McMahon, 115 SE 
293, 295, 122 SC 336, 26 ADR 
1295 

Wis —Pierson v. Dorff, 223 N W 
579. 582, 198 Wis 43 

Om Ark—Belding v Whittington, 243 
SW 808, 154 Ark 561, 26 ADR. 
107. 

Mo—Otto V. Young, 127 S W 9, 227 
Mo 193 

Okl —Storm v. Garnett, 227 P. 417, 
99 Okl 284 

S C —Spencer v. National Union 
Bank of Rock Hill, 200 S.E 721, 
189 SC. 197 
20 C.J. p 9 note 70 [e]. 
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7. Idaho—Christman v Rinehart, 
270 1* 1059, 46 Idaho 701 

Ky—Rile\ v Cumlx riaiul & M R 
Co, 29 S W 2d 3, 234 K> 707 
Oliio—Dee \ Thorna, 17 Ohio (''ir Ct 
NS 144, affirmed 91 Ohio St 444 
12 Ohio D Rep 575 

8. Idaho—Hubbard v Ball, 81 P 2d 
73. 59 Idaho 78 

20 CJ p 16 note 5 

9. Kan—Curl is v Hanna, 73 P 2d 
1063. 146 Kan 919 

N C—TIa\mnn v Davis, 109 SE 554, 
182 NC 563 

'Tex—Mood \ Methodist Episiopil 
Church South. Civ App, 289 S \\ 

4 61, affirmed Mood v Mefhodisi 
Episcopal Church South, of CI-hco 
(\> rnAf>p, 296 SW 506. modilltd 
on other grounds 300 S W 30 
20 C J p 16 note 6 

“According to Corpus Juris, a 
highly respected authority, the rub 
seems to be that an action ution an 
express contract, for instarif e a writ- 
tim lease, as in the case at bar, is not 
inconsistent with a concurrent ac¬ 
tion based upon quantum meruit 
and no elet lion should lie required 
in such case But as stated in this 
valuable work, there is authority to 
the contrary In our opinion, the 
plaint iff should have been required 
to elect for the reason that, 

under our view, the evidence neces¬ 
sary to establish the one differs from 
that necessary to estalilish the other 
The two causes are inconsistent ”— 
Scott v. McIntosh, 166 SE 345, 167 
SC 372 

Treating contract as rescinded 

An employee, wrongfully dis¬ 
charged, may elect to treat the con¬ 
tract a.s ended or rescinded, and re¬ 
cover the value of his work, or he 
may consider it as subsisting, and 
recover damages for its breach, and 
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§ 7. - Actions on Contracts and for Ref¬ 

ormation Thereof 

While it has been held that a suit on a contract is 
inconsistent with, and a bar to, a subsequent suit for 
reformation of the contract, other authority holds that 
a mistaken attempt to recover on a contract as written is 
not a conclusive election precluding suit for reformation. 

According to some decisions, where a mistake 
has been made in a contract, of such a nature and 
under such circumstances as to give rise to the 
equitable right to have the contract reformed, the 
prosecution to judgment of an action at law for 
damages for breach of the contract is inconsistent 
with, and a bar to, a subsequent suit for the ref¬ 
ormation of the contract Likewise, a pending 
suit on a contract as written precludes a party 
from subsequently seeking reformation thcreof.i^ 

On the other hand, there is no inconsistency be¬ 
tween an action at law on a contract and a suit in 
equity asking for the reformation of the contract 
on account of mistake, and that the prosecution of 
the action at law be stayed until such reforma¬ 
tion luirthcr, it has been held that an unsuccess¬ 
ful attempt to recover on an un re formed contract 
is not such an election as will iirechide a subse¬ 
quent suit in equity to have the contract re¬ 
formed ^3 Thus, an action for reformation may 
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be prosecuted after a former action at law on the 
unreformed contract had been jirosecuted to judg¬ 
ment and reversed on appeal,or where plaintiff 
was defeated in his action at law because of a 
misconception as to the proper construction of the 
contract A suit for reformation will not defeat 
a subsequent suit for specific performance 

§ 8. - Remedies against Different Persons 

Where remedies pursued against different persons 
are repugnant and inconsistent, the election of one bars 
the other, but concurrent and consistent remedies may 
all be pursued until satisfaction is had. The bar of an 
election does not apply to the assertion of distinct causes 
of action against different persons arising out of inde¬ 
pendent transactions with such persons. 

The mere fact that remedies are pursued against 
different persons docs not establish their consisten¬ 
cy so as to preclude application of the doctrine of 
t lection of remedies 17 VVhere a party has grounds 
to bring separate actions against different persons, 
and tbe maintenance of one necessitates the allega¬ 
tion of a fact, or the assumiition of a position, in¬ 
consistent w'lth, or reirngnant to, the maintenance 
of another, he is bound b> his election, and can¬ 
not proceed against the other, in other words, 
where a party has suffered an actionable wrong 
he w'lll not be permitted to iiursiie inconsistent 
remedies against different persons Howe\er, 


elt'clion of tho formtT rom«Mly bv 
suit on quantum meruit foi \alu« of 
servues pn^fludfs him from pursu¬ 
ing < onlradKtorv rernedv bas< d on 
affirmation of contract—Dalton v 
Amcrifan Ammonia Co, 127 N E 
504 22(> Ma.ss 105 

10. US—Lit it hn liner v Hartford 

Fire Ins C« , D C Ohio, 29 P Supp 
401 

Ind —Roval Ins Co , Limited of 
Ijiveriwol V Stewart, L29 N E 853. 
100 Ind 444 

Minn—Edcr \ Fink. 180 NW 542. 
147 Minn 438 

NC—Leaksville Light & I’ower Co 

V Georgia Casualty Co, 137 S E 
817. lO.J NC 618 

20 C J p 16 note 8 

Election between action at law- and 
suit in equity see infra 30-32 

11. N J —Farmer’s Reliance Ins Co 

V Overfield, 184 A 344, 120 N J Eq 
180 

12. Fla—Capital City Bank v Hil- 
son, 60 So 189, 64 Pla 206. Ann 
Can 1914B 1211—Florida Home Ins 
Co V Bozeman. BO So. 413, 58 Fla 
424. 426 

20 C J. p 16 note 9 

13. U S —Springfield Fire & Marine 

Ins Co of Springfield, Mass v 
Martin, C.C A Pla, 77 F 2d 492, 

certiorari denied Springfield Fire 
& Marine Ins. Co. v. Martin, 56 S 

28 C.J.S.—08 


rt 114, 296 US 598 80 L EJ 

421 

N M- Framiscari Hotel Co v Albu- 
querqut' Ho<el Co, 21 P 2c] 718, 37 
N M 456 

N Y —Polesir v All Borough Transp 
Corporation. 16 N" Y S 3cl 762. 172 
Misc 94 6—Duokman v Standard 
Surety Casualty Co of New 
York, 16 NTS 2d 95, 96, 172 Mist 
641, citing Corpus Juris, and af¬ 
firmed 16 N Y S 2d 96 
Ohio—Silbtr V Gale, 175 NE 8S6. 

38 Ohio App 248 
20 C .1 p 17 note 10 
Mistake of remedy see infra § 12. 
lusuraace policy 

The prosecution of an action at 
law on a policy of insurance to final 
judgment, denying recovery on the 
ground that the policy could neither 
be recovered on as it stood nor 
be helped out by any doctrine of the 
common law, is not an election which 
bars a suit in equity to reform the 
policy, and to recover on such poli¬ 
cy as reformed —Northern Assur 
Co V Grand View Bldg Assoc, 27 
set. 27, 203 US 106, 51 L Ed 109, 
affirming Neb, 102 N W 246—Spring- 
field Fire & Marine Ins Co of 
Springfield, Mass v Martin, CCA 
Fla, 77 F 2d 492 certiorari denied 
Springfield Fire & Marine Ins Co v 
Martin, 56 S Ct 114, 296 US 598, 80 
L Ed 424 i 


14. Fla —Capital Citv Itank v Hil- 
son, 60 So 389, 64 Fla 206, Ann 
Cas 1914B 1331 

15. N J —Kelse> v Watertown Ag¬ 
ricultural Ins Co , 79 A 539, 78 N 
.1 Eq 378 

16. NY—Whalen \ Stiiirt, 108 N 
Y S 355, 123 App I^iv 446. r«*versed 
on other grounds 87 N E 819, 194 
NY 4 95 

NC—Da\is V Terry, 18 SE 947, 114 
NC 27 

17. Mo—Brown v Essig, App, 1 S 
W 2d 8.55 

18. US—Title Guarantee Ar Tru'.t 

Co v Mcllwain, 73 F 2d 754, 757, 
quoting Corpus Juris—Insurant < 
Co of North America v Fourth 
Nat Bank of Atlanta. C C A Ga 
28 F 2d 933, certiorari denied 49 S 
Ct 349, 279 US 853, 73 L Ed 996 
—Henderson Tire & Kuliber Co \ 
Gregory. C C A Mo , 16 F 2d 589. 

49 A L R 3503 

Ark—Home Life Ins Co v Arnold, 
120 SW2d 1012, 196 Ark 1046 

Ga—Johnson v Epting, 196 SE 413, 
185 Oa 667 

Ill —Golinkin v First Union Trust 
& Savings Bank, 276 Ill App 40 

Iowa —Lindburg v Engster, 264 N 
W. 31, 36, 220 Iowa 1073, 116 AL 
R 591, quoting Corpus Juris— 
Sackett v Farrneis' State Bank of 
Boone, 228 N W 61, 209 Iowa 487. 
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where the actions against the different persons are 
not inconsistent, the doctrine of election of reme¬ 
dies has no application, see supra § 3 b, and the 


remedies against all persons liable may be pursued 
until satisfaction is obtained.^® So the prosecution 
of a misconceived and unmaintainable action or 


La—R B Georpe Machinery Co v. 
New Orleans, T & M. R Co, 119 
So. 432, 435, 167 La 474, citing 
Oorpos JorlSt and reversing 119 So 
473, 9 LaApp 302. 

Miss —Quitman County v. Miller, 117 
So 262, 150 Miss. 841—Rives v. 
McNcil, 90 So 595, 127 Miss. 839. 

Mo—Howard’s Estate v Howe, 131 
SW2d 517, 344 Mo. 1245. 

Neb —Henley v. Live Stock Nat. 
Bank. 267 N.W. 244. 127 Neb. 

857. 

N Y —Philadelphia Boiler Works v 
Foundation Co , 190 N Y S. 696. 

SD—Sohels-ke v. Smith, 226 N W. 
734, 55 S D 602, citing Corpus Ju¬ 
ris, and adhering to 222 N W. 941, 
54 SD 217. 

Tex —Arroyo-Colorado Nav Di.st of 
Cameron and Willacy Countn*.s v. 
State Nat. Bank of Brownsville. 
CivApp, 90 SW2d 881, error dis¬ 
missed 

Wash—Andirson v Bauer, 264 P. 

410, 146 Wash 594. 

20 C J p 17 note 15 
Election to hold agent or principal 
see Agency § 303 b (2). 

Bemedies held inconsistent 

(1) Suit by plaintiff in fieri facias 
against sheriff releasing property on 
forthcoming bond without authority, 
and suit against bond—Hunter v. 
Garmany, 136 SE 465, 36 Ga App 
275 

(2) Conversion suit by draw^er of 
check against agent W'ho forged in¬ 
dorsements of fictitious payees of 
checks and subsequent suit against 
agent’s depository bank on its guar¬ 
anty of indorsements to drawtt.— 
National Surety Co v. Perth Am¬ 
boy Trust Co., C C A N J., 76 F 2d 
87 

(3) Shipper, by instituting action 
against buyer for price of machine 
delivered by carrier on wrong bill 
of lading, impliedly adopted the de¬ 
livery and was estopped from pur¬ 
suing same demand against carrier. 
—R B. George Machinery Co. v New 
Orleans. T & M R Co. 119 So. 432, 
167 La 474, reversing 119 So. 473, 9 
La App 302. 

(4) Recovery by the maker of a 
note against the escrow holder of 
damages for wrongful delivery of the 
note by the escrow holder, which 
could only be based on the theory 
that the note had come into the pos¬ 
session of a bona fide purchaser, pre¬ 
cludes a defense against the holder 
of the note on the ground there had 
been no delivery thereof—Headlee v. 
Cain, Mo App., 250 S.W. 611 

(5) Plaintiffs, who sued wife for 
work performed on theory that she 
was principal, with knowledge of 


every available fact from which any 
implication was drawable, could not, 
after failing to oollec t on Judgment 
sue husband on theory that wife act¬ 
ed as his agent —Scholl v Baynes, 
210 N.Y S 153, 125 Misc 114 

(6) Purchas«*rs, having sued ven¬ 
dor for rescission on the ground of 
fraudulent representations, could not, 
pending such action, sue agents for 
damages, being entitled to damages 
against agents onlv on failure to re¬ 
cover amount paid, with interest, in 
the action to rescind.—^J. C. Turner 
Lumber Co v Lacey, 193 N.Y S 656, 
201 App Dlv 41, denying reargument 
191 N Y S 774, 199 App Div. 534 

(7) A depositor, who claims that 
a bank has paid out his money to a 
person not entitled to receive It, has 
the election to sue the bank or the 
person who r« teived the money, but 
cannot proceed against both unless 
in tase of joint wrong 

Mich—Union Guardian Trust Co v 
First Nat Bank. 259 N W. 912, 271 
Mich 323 

Mo—U S Fidelity & Guaranty Co v. 
Fidelity Nat. Bank & Trust Co, 
109 SW2d 47, 232 Mo Aj>p 412 
N Y —Mace v, Rockland County 
Trust Co, 291 N Y S. 8J5, 249 App. 
Div 754 

20 CJ p 17 note 15 [a] (2). 

Tort and implied contract 

Where plaintiffs property has 
been wrongfully converted, he can¬ 
not maintain an action as on an im¬ 
plied contract against some of the 
wrongdoers, and at the same time 
another action in tort against other 
wrongdoers —Korns v. Thomson & 
McKinnon, D C Minn , 22 F Supp. 442, 
appeal dismissed, CCA, 102 F.2d 
993—20 CJ. p 17 note 15 [b]. 
Attorney’s nnaathoxised Indorse¬ 
ment 

(1) Payee electing to sue his at¬ 
torney for money realized on check 
Indorsed by attorney in payee’s name 
could not pursue inconsistent reme¬ 
dy against bank for paying check on 
unauthorized indorsement—Crane v. 
Atlanta & Lowry Nat Bank. 149 S. 
E 58, 40 GaApp. 83 

(2) It has been held, on the other 

hand, that a client, by seeking, in 
summary proceeding, to compel at¬ 
torney to disgorge embezzled funds, 
w'as not estopped from proceeding 
against bank which honored forged 
indorsement of client’s name on 
chock payable to attorney and client. 
—Rosacker v. Commercial State 
Bank, 254 N.W. 824. 191 Minn. 653, 94 
A.L.R. 651. " > 

19l U S.—Daniel Baker College v. 
Abney, CCA Tex, 74 P.2d 443— 
Archibald McNeil & Sons v. U. S., 
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CCA Pa. 27 F2d 212. modifying. 
DC, Archil>ald MtNeil & Sons Co 
V U S. 23 F2d 123—The Lil¬ 
lian. DC NY, 8 FSiipb 625. af¬ 
firmed, CCA, De Mars v Sea- 
boaid Sand & Gravel Corporation, 
76 F.2d 1011. 

Fla—Board of Public Instruction for 
Bay County v. Mathis. 181 So 147, 
132 Fla 289. 

Ga—Crane v. Atlanta & Lowry Nat 
Bank. 149 SE 58, 40 GaApp 83— 
Allen V Landers. 146 S E 791, .39 
Ga App 264—Garmany \ Shaw*, 
140 SB 785, 37 GaApp 462—Gtoi- 
gui Nat Bank v Fry, 124 SE 512. 
32 GaApp 60.5—McLendon v 

Finch. 58 S iO 690. 2 Ga App 421 

Ind—Kimrnel v Captain, App. 24 N 
E 2d 43.5 

La—^Avoyelles Wholes.ile Giocery 
Co V Villf* IMalte Sawmill Co, 
135 So 251. 17 LaApp 56 

Mass-—Houghton A Dutton Co v 
Journal Engiaving Co, 3 35 NE 
688. 241 Mass 541 

Miss—Miller v Phipps, 117 So 479, 
161 Miss 564 

Mo—Mvera v Kennedj, 267 S \V 
810, 306 Mo 268—Mass.u bust tts 

Bonding & Insurance Co v Ripley 
Countv Bank. 237 S W 182, 208 Mo 
App 560 

NY—Parehefsky v Kroll Bros, 106 
NE 308 267 NY 410. 08 A LR 

1387, level sing 275 NYS 322. 2 43 
App T>iv’' 346—Citv' of New York 
V Bronx County Trust Co . 184 N 
E 495, 261 NY 64, affirming 25 4 
N.YS 741. 234 App Div 24 1, and 
reargunient denied 185 N E 7r.r», 
261 N Y 622—New' Amslerdari 

Casualty Co. v National Union 
Fire Ins Co of Pittsburgh, I\i, 
260 NYS. 71. 236 App Div 404 - 
Kirchner v State, 228 NYS 718, 
223 App Div 543—Bobrick v Mac¬ 
kenzie. 183 NYS 208. 192 App Div 
594. 

Okl —Cotner v. Lon Jacobs Grocery 
Co. 202 P 997, 84 Okl 1 

Pa—Grulmau v Centennial Nat 
Bank. 124 A 142, 270 Pa. .501 

S.D —Schelske v Smith, 222 N W. 
941, 54 S D 217. adheied to 226 N. 
W 734, 56 SD 502 

Tex—Bankers Life Co. v John E 
Quarles Co , Civ App., 88 S W ?d 
613, affirmed 112 S W.2d 1044, 131 
Tex. 66—Crutcher v. Eaves, Civ 
App., 259 S.W 970—^Alexander v. 
Hams, Civ App. 264 S W. 146, 149, 
citing Corpns Juris. 

Utah —^Kennedy v Griffith, 96 P 2d 
752. 754. 98 Utah 183, citing CiorpiUi 
juris. 

Vt —City of Montpelier v. National 
Surety Co, 122 A 484, 97 Vt HI. 
33 A.L.R. 489—Hall v. Windsor 
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Sav. Bank. 121 A. 582, 97 Vt. 126. 
affirmed 124 A. 693. 97 Vt. 126. 
Wls—St Mary’s Hospital & Train¬ 
ing School for Nurses of Sisters of 
Misericordia v. Atlas Warehouse & 
Cold Storagre Co., 277 N.W. 144, 
226 Wis 668 

20 C J p 9 note 68. p 18 note 17 

PartlM Independently liable 

(1) Where there are two persons 
Independently liable on the same de¬ 
mand, suit agralnst one of them does 
not preclude suit agrainst the other 
unless satisfaction is had in the first 
suit 

Ill —People ex rel Ames v. Marx, 18 
NE2d 915, 370 Ill 264. 

NY—AVhite v. Adler, 288 N Y S. 
1025, 160 Misc 91. 

(2) “The doctrine of election of 
remedies applies only where the 
creditoi elects finally between in¬ 
consistent remedies for enforcement 
of his claim agrainst one debtor or a 
distinct grroup of d€*btors It has no 
operation where the c'reditor may 
pursue any one of several defendants 
liable grerierally and severally. In 
the latter case he may sue each of 
them in se|»urate actions, even get- 
linpr judgrnt nls against each of them 
In smh a case there is no election of 
lemedies. and the law’s only pur¬ 
pose IS to prevent ’double satisfac¬ 
tion of the debt'”—Mantz v SuH- 
wold, 2S1 N W. 764, 765, 203 Minn 
412 

BemcslieB permlttiiig’ same result 

Suits in which remedies invoke d 
permit same result do not present j 
such case of inconsistent remedies 
that where as against one party de¬ 
fendant in one suit one of two reme¬ 
dies was adopted in prior suit, other 
lemedy cannot be used against dif- 
feient defendant in subsequent suit 
—Bankers Life Co v. .John E. 
Quarles Co, CivApp, 88 S W.2d 613, 
affirmed 112 S.W .2d 1044. 13l Tex. 
65 

Remedies held consistent 

(1) Suit against warehousemen 
for permitting removal of property 
and lemedy by set-off for conversion 
of property by parly with whom it 
was pledged as security for note — 
Hulsey v Forrester, 137 S E. 904, 36 
Ga App 729 

(2) Action again.st party responsi¬ 
ble for waste or misappropriation of 
trust funds, and suit against parties 
receiving them. 

Mo—Mann v Bank of Greenfield, 20 
S W 2d 502, 323 Mo. 1000. 

Nob—Wells V Carlsen, 266 NW 
618, 130 Neb 773. 

N.Y.—Palmer v. Eleo Realty Co, 8 
N.YS2d 908. 

(3) Suit by depositors against 
stockholders of bank as such and 
suit against sureties on bond se¬ 
curing public deposits.—School Dists 


of Prairie County v. Massie, 279 S.W. 
993, 170 Ark. 222. 

(4) Institution of action against 
former committee of incompetent for 
conversion did not preclude subse¬ 
quent action against bank for hav¬ 
ing aided conversion —Clarke v Pub¬ 
lic Nat. Bank & Trust Co of New 
York. 254 N Y S. 201. 234 App Div. 
55, reversed on other grounds 181 
NE. 574. 259 NY. 285. 

(6) Establishing debt against cor¬ 
poration is not election of remedy, 
precluding suit to collect of di¬ 
rectors who had distributed assets 
—Calkins v. Wire Hardware Co., 165 
N.E 889. 267 Mass 62. 

(6) Creditor may pursue giver of 
note for debt of another without 
electing to release original debtor — 
Wooldridge v. Hopkins, 278 S W 1081, 
220 Mo.App 1034. 

(7) Attempt of seller to collect 
purchase price from party who had 
assumed su< h indebtedness did not 
preclude suit against bu\er who was 
primarily liable for puri base price — 
Cypress Tank Co. v. Reese, La App , 
166 So. 887. 

(8) Filing claim against payee of 

check with insuffit tent signature did 
not bar claim against payor bank for 
unauthoiized payment—Foshay 

Trust & Savings Bank v. Public 
Utilities Consol Corporation, OCA 
Minn, 64 F 2d €65, certiorari denied 
54 S.Ct. 60, 290 US. 653, 78 L Ed 
566. 

(9) Shipper suing Initial and con¬ 
necting carriers for damages from 
delay in interstate shipments did not 
elect to look to each for damages 
caused by It nor abandon remedy 
against initial earner alone under 
Cummins Amendment Burd v San 
Antonio Southern Ry. Co, Tex Com 
App, 261 SW 1021, modifying San 
Antonio Southern Ry Co. v. Burd, 
CivApp 246 S W 1060 

(10) The acceptance of compensa¬ 
tion under statute by one who ^as 
injured in the performance of his 
duties in the government service is 
not such an election of remedy as to 
bar a subsequent action by him 
against the party responsible for the 
injury—Lassell v City of Glovers- 
ville. 217 N Y S 128, 217 App Dlv. 
323. 

(11) Where actions were brought 
against master and servant for loss 
caused by servant's negligence, and 
tried together, judge was not bound 
to compel plain tin's to elect between 
actions at trial, but might permit 
them to pursue both master and 
servant until satisfaction was ob¬ 
tained—Gordon v Cross & Roberts, 
191 NE 407, 287 Mass. 362 

(12) Under a provision of a policy 
that the recovery of all or any part 
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of a loss from other than Insurer 
shall be for the benefit of insured 
until fully reimbursed, any excess to 
be paid to insurer, commencement 
of a suit by insured against another 
is not an election of remedies, which 
bars an action on the policy —^New 
Amsterdam Casualty Co v. Iowa 
State Bank. C C A Iowa. 1 F 2d 196 

GKaaraator of payment 

(1) Merchant is not equitably es¬ 
topped from suing person guarantee¬ 
ing debts of customer, because he 
flist sued customer's husband—Bay 
Shoe Co. V. Nacol, 8 La App 620. 

(2) A seller, by bringing an action 
.against the buyer for the price of 
goods, which was later dismissed on 
its own motion, w'as not thereby pre¬ 
cluded from maintaining a suit to 
recover a fund which had been de¬ 
posited with a trust company, which 
on behalf of the buyer, guaranteed 
payment to the seller—John Mc*- 
Cluie Estate, Inc, v Fidelity Trust 
Co., 137 NE 701, 243 Mass 408 

JoiM.t tort-feasors 

(1) Continuing to sue one joint 
tort-feasor after dismissal as to an¬ 
other does not constitute an elec¬ 
tion of remedies since plaintiff has 
a right to pursue them either Jointly 
or severally —Me Elroy v Swenson 
Const Co, 247 S.W. 209, 213 Mo App. 
160. 

(2) So a suit and undollected judg¬ 
ment based upon the tort against one 
does not bar a subsequent suit 
against the other 

Minn—Penn Anthracite Mining Co. 

V. Clarkson Secuiities Co, 287 N. 

W. 15, 205 Minn 617 

Tex —Mosher Mfg Co v Eastland, 

W F & G R. Co., CivApp, 259 

S W 253 

(3) However, an election to sue 
upon theory of joint liability In¬ 
volves relinquishment of right to 
rai.se separable controversy—Pendle¬ 
ton V. Columbia R>., Gas & Electric 
Co, 131 SE 265, 133 SC 326 

(4) It has also been held that a 
plaintiff who has elected to bring a 
Joint cause of action against joint 
tort-feasors against one of whom 
only jury returns verdict is there¬ 
after estopped from bringing in¬ 
dependent * ause of action against 
only one of the tort-feasors —Boyd 
v Maxwell. 2 S E 2d 395. 190 S.C. 
103 

Rule held iBupplicable 

A cross complainant who had pur¬ 
sued an inconsistent remedy against 
a wife did not avoid application of 
doctrine of election of remedies un¬ 
der the text rule by joining husband 
as cross defendant and claiming ex¬ 
istence of trust against community 
property of husband and wife.—Gray 
v Gray. 77 P.2d 908, 26 Cal App 2d 
484. 
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defense against one person does not preclude an 
inconsistent action against another.^® The act of 
a secured creditor in proceeding against his debtor 
to enforce payment of a just claim is not in any 
manner inconsistent with his pursuit of any proper 
remedy against a third person who wrongfully 
converts or destroys his security.^l 

Necessity of privity. The doctrine of election 
of remedies docs not apply to the pursuit of dis¬ 
tinct causes of action arising out of independent 
transactions with different persons.-^ So the doc¬ 
trine of election cannot be applied between one of 
the parties to a contract and a third person, a stran¬ 
ger thereto, since it is applicable only to the par¬ 
ties to the contract.“3 Where a seller in a condi¬ 
tional sale brings replevin against a purchaser 
from the conditional purchaser and judgment is 
rendered in favor of defendant, it is not such 
an election of remedies as will prevent a suit on the 
purchase-money note, for the reason that there 
IS no privity of contract between those licdile on 
the note and the party sued in replevin.-^ 


§ 9, - Ratification and Repudiation of Un¬ 

authorized Transaction 

Actions proceeding on the theory of ratification of 
an unauthorized transaction are inconsistent with actions 
proceeding on the theory of repudiation of such transac¬ 
tion. 

All actions which proceed on the theory that 
plaintiff has ratified an unauthorized transaction 
are inconsistent with actions which proceed on the 
theory that plaintiff has repudiated such transac¬ 
tion. 2 6 

§ 10. - Presentation of Claim against As¬ 

signee for Creditors and Other Reme¬ 
dies 

The prosecution of a claim against funds held by an 
assignee for creditors is not inconsistent with an action 
to enforce the personal liability of the assignee or as¬ 
signor or of one who has converted property on which 
a lien is claimed. 

An attempt to collect a claim iigainst an assignee 
for creditors by proceeding against the funds is 
not inconsistent with an action to enforce the per¬ 
sonal liability of the assignee,26 or assignor,27 or 


20. Mo—Aiilocar Sales & Service 
Co of Missouri V llolschor, App. 
11 SW2d 1072, 1074, citing Corpus 
Juris. 

Mont—Parsons v. Ricc, 264 1’ ?»06. 
402 81 Mont. 609, quoting Cor¬ 

pus Juris. 

20 C J p 18 note 18 

Mistake of remedy see infra § 12 

Blndiug* election held not shown 

(1) Plaintiff, suing for repairs of 
truck, did not ha\e choice between 
inconsistent remedies against differ¬ 
ent persons, where defendant was not 
acting as owner’s agent—^Autocar 
Sales & Service Co of Missouri v. 
llolscher. Mo App . 11 S W 2d 1072. 

(2) Obtaining default against cor¬ 
poration to eliminate it from trial of 
action against corporation and two 
jiarties individually who organized 
corporation was not such election as 
would b.ir action against one of in¬ 
dividual defendants where plaintiff’s 
motions for default and for leave to 
discontinue against corporation were 
subsequcntlv granted—Doodlesaok v 
Superfine Coal & Ice Corporation, 198 
NK 773, 292 Mass 424. 101 A.L R. 
1247. 

21. Iowa—Boles v Missouri Valley 
El Co. 166 NW 1057, 183 Iowa 
617—Farmers’, etc , Bank v Wood. 
118 NW 282, 120 N W. 625, 143 
Iowa 635. 

20 C J p 18 note 19. 

22. Tenn.—Brimer v Scheibel, 290 
SW 6, 164 Tenn. 253, 50 A L R. 
1052 

Attaolmient on OiffMont debtors 

Creditor who attached personalty 


of debtor as nonresid€nt uras not 
precluded by doetiine of election of 
remedies from having attachment 
levied on same property as b« longing 
to estate of another nonresident 
debtor—Hartley Hartley, 161 SE 
358. 173 Ga. 710 

23. Mont —Pirsons v. Rice, 264 P 
396, 402. 81 Mont 509. quoting 

Corpus Jans. 

S I>—Schelske v Smith 226 NW 
734, 55 S I) 502, quoting Corpus 
Juris, and adhering to 222 N W 
941, 54 Sr> H7 

Tex—Constitution Indemnity Co of 
Philadelphia \ Armbrust, Civ App , 
25 S'W2d 176. 179, citing Corpus 
Juris, error refused 
Wash—Godefroy v. Reilly, 262 P, 
639, 642, 146 Wash. 257, citing 

Corpus Juris. 

20 C J. p 18 note 20. 

AArmarUce and disaffirmance 

Liimitation on right to prosecute 
simultaneous at tions in athrmance 
and disafflrmanee of contract, such as 
action to recover damages for fraud 
and action for money had and re¬ 
ceived. relates only to actions be¬ 
tween parties to contract—Newman 
V. Guaranty Trust Co. of New York, 
276 N.Y.S 873. 243 App Div. 633. 

Property exchange 

Action for rescission by one party 
to property exchange against other 
party was not election of remedy, 
barring cross action for fraud in 
agent’s suit for commissions—God- 
efi-oy V. ReUly, 262 P. 639, 146 Wash 
257. 


24. Ark—Tanner v .Tohnson, 178 S 
W 176, 119 Ark 506 

25. US—Minneapolis Nat Bank of 
Minnivipolis, Kan v. Liberty Nat 
Rank ot Kansas City, C C ^ Kan 
72 F2d 434 

Ark—Butltr Bros v. llanies, 97 S 
W2d 022 624, 193 Ark 77. citing 

Corpus Juris. 

Kan—lr»*land v Waymtre, 191 I* 
iOl 107 Kan 381 
20 CJ. p IS not.‘ 22. 

Particular remedies held iucousisteut 

(1) B< n< IK I irv «»f trust, having 

elected to iiold tru.stei* personalU 
responsible ftir unauthorized trans¬ 
fer, cannot thertaftei follow trust 
property, and vice veiSd--Markwell 
V. Bowns, 287 P. 272 52 Ne\. 372. 

rehearing denied 295 P 449, 52 Nev 
475 

(2) Where railroad delivered goods 
to buyer without surrender of bills 
of lading and payment of drafts at¬ 
tached thereto, the seller eould rati¬ 
fy or waive tlu* unauthorized deliv¬ 
ery of goods to buyer and sue buy¬ 
er for balance due on contract price, 
or could sue the railroad for the 
amount of the drafts, and its elec¬ 
tion to do one barred the other — 
Mosher Mfg Co v. Eastland. AV F 
& G. R. Co, TexClv.App., 269 S AV. 
353. 

26. Ill —Smith V. Williams, 53 N E 
358, 178 Ill 420. 

Mass —Mayberry v Sprague, 93 N. 

E 925, 207 Mass 508 
27- Iowa.—Eureka Hist. Tp. v 

Farmers’ Bank, 55 N.W. 342, 88 
Iowa 194. 
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of one who has converted property of the bank 
rupt upon which claimant has a lien,2* and iht 
commencement of an action to set aside an assign¬ 
ment for the benefit of creditors on the ground of 
fraud is not inconsistent with a creditor’s right to 
share in the assigned cstate.^^ 

§ 11. Acts Constituting Election between 
Remedies 

Generally, any decisive act of a party with knowledge 
of his rights and of the facts, indicating an Intent to 
pursue one remedy rather than another, such as the 
compromise and settlement of a suit, constitutes an elec¬ 
tion, but some decisions, although not others, hold that 
some benefit or detriment must result from the act; 
reservation of the right to follow an inconsistent remedy 
Will be effective only where a party lacks knowledge 
of the facts underlying his remedies. 

The authorities arc by no means harmonious as 
to what acts constilutc a conclusive election. 


§ 11 

Subject to the exceptions as to what conslitutes a 
valid and final election, see infra §§ 22-27, and the 
conflicting rules relative to the elTect of commenc¬ 
ing an action, see infra § 15, it may he stated as a 
general rule that any decisive act of a party, wuth 
knowledge of his rights and of the facts, indicating 
an intent to pursue one remedy rather than the 
other, determines his election in case of conflicting 
and inconsistent remcdies.^i To the proper appli¬ 
cation of this rule at least three things are essen¬ 
tial: (1) There must be in fact two or more co¬ 
existing remedies between which the party has the 
right to elect, see infra § 12. (2) The remedies 

thus open to him must be inconsistent, see infra § 
13 (3) He must, by actually bringing his action 

or by some other decisive act, wuth knowledge of 
the facts, indicate his choice between these incon- 
siste*nt remcdies.^2 


N J —Packe^r v. Lehner, 180 A. 407, 
U 5 N J Law 346 

I*a—In re Messmorc's Kstate, 138 
A 81. 84, 290 Pa 107. < itini? Cor¬ 
pus Juris. 

28. Iowa—Boles v Missouri Valle> 
K\ Co. 166 NW. 1057, 183 Iowa 
517. 

L’O C.J, p 19 note 29 

29. NT—In rc Gurver, 68 N E 667, 
176 NY 386—Mills v l*arkhur.st. 
26 NE 1041. 120 NY 89. H 1. U 
A 472 

20 C.I p 19 note 30 

20. Ga—Gl>nn County Bd of Edu- 
<ation V Da>, 57 S E 359, 128 Ga 
156 

Mo —Trimble v. Wollman, 71 Mo 
App 4 67 

31. U S —U S V Oregon laimber 
Co. Or., 43 S Ct 100, 260 U S 

290 67 L Ed 261—Suren v Oceanic 
S S Co . C C A Cal 86 F 2U .124 
—Minneapolis Nat Bank of Min¬ 
neapolis, Kan V Liberty Nat Bank 
of Kansas City, C C.A Kan., 72 F 2d 
434—Union Trust Co. of Spokane 
V Wiseman, D C Or 10 P 2d 558— 
Holmes v. Henry Jenning & Sons, 
DC Or., 7 F.2d 231—Pacific Mut 
Life Ins Co. of California v. 
Rhame, D C S.C.. 32 F.Supp 59 

Ala—Harris v. I..ouisville & N R 
Co. 186 So 771, 237 Ala. 366— 
Equitable Life Assur Soc v. Rob¬ 
erts. 154 So 97 98. 228 Ala 640, 

quoting Corpus Juris. 

Oa—U S Fidelity & Guaranty Co v 
Clarke, 187 S.E 420, 182 Ga 765— 
Chappie V. Hight, 131 S E. 606. 
161 Ga. 629 

Idaho —Largilliere Co., Bankers, v. 
Kunz, 244 P. 404. 41 Idaho 767 

Iowa—Zimmerman v Horner, 272 N. 
W 148, 223 Iowa 149. 

Kan —Morse v La Crosse Milling 
Grain & Ice Co., 229 P. 366, 116 
Kctn 697. 


Ky—Goetz v Fjr.st Owensboro Bank 
& Trust Co . 87 S W 2d 102. 261 Ky 
105—Pettit’s Adrn’r v Go* tz, 87 
S W 2d 99. 261 Kv 107 
Minn—Blythe v Kujawa, 224 NW 
4 64, 465, 177 Minn 79, citing Cor¬ 
pus Juris. 

N Y —Claik \ Kilby, 153 N E 79, 243 
NY. 295, reversing 214 NYS 
817, 216 App Div' 792—In re El¬ 

liotts Estate, 299 NYS 211, 164 
Misc 486 

Ohio—Fredeijikson v Nye, 144 NE 
299, 110 Ohio St 459. 35 ALR 
1163 

Okl—Wentz v Thomas, 15 I’2d 65 
74, 106, 159 Okl 121, citing Cor¬ 
pus Juris —Noble Drilling Co v 
Murpbv, 267 P 6’;9. 131 Okl 34— 
Marland Refining Co \ Me Clung, 
226 P 312, 102 Okl 56--Barton v 
Oklahoma, K & M Ry Co, 220 P 
929, 931, 96 Okl 119 quoting Cor¬ 
pus Juris —Freeland v Dolen, 203 
P 182, 184, 84 Okl 286, quoting 
Corpus Juris. 

Or —^King \ Union Oil Co of Cali¬ 
fornia. 24 I* 2d 345, 144 Or 655, 
rehearing denied 25 P 2d 1055, 144 
Or. 655. 

TeXv—Vaikar v Gulf I’loduction Co , 
Civ.App , 113 S W 2d 686—Wisdom 
v. Gwynn, Civ App, 294 S W. 917, 
920. quoting Corpus Juris, and re¬ 
versed on othei giounds Gwynn \. 
Wisdom, Com App , 14 S W 2d 265 
affirmed 30 S W 2d 298.* 119 Tex. 
320. 

20 CJ p 6 note 51, p 19 note 34 
Causing executions to be issued 
Conduct of county in causing ex¬ 
ecutions to be issued on property as 
that of sureties on former treasur¬ 
er’s bond, with knowledge that such 
property had been purchased by 
succeeding treasurer with embezzled 
funds and by him conveyed to former 
treasurer’s sureties, to save them 
harmless, precluded tracing stolen 
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funds.—U B Fidelity & Guaranty 

Co V Richmond County, 163 S E. 

482, 174 Ga 599 

32. U S —Tiffany Productions v. 

Dewing, D C Md , 60 F 3d 911— 

Henderson Tire & Rubber Co v 
Gregory C C A Mo . 16 F 2d 589. 49 
ALR 1.603—Miles \ Lavender C 
CACal. 10 F2d 450, affirming, D 
C, I^avender v Miles, 4 F 2d 161— 
Hertz V Mills, DCMd. 10 P" Supp 
979 affirmed. CCA, 82 F 2d 1010— 
Abererombie v United I^ight & 
Power Co, DCMd, 7 F Supp 530 

Ala —Southern Building & Loan 
Ass'n V Bartec, 139 So 293, 24 
Ala.App 555. certior.iri denied 139 
So 294 224 Ala 276 

Fla—Williams v Robineau, 168 So 
644, 124 Fla 422 

Mich —Brncker ex rel Haggerty v 
State Savings & I.ioan Co, 287 N 
W 438, 290 Mich 212, quoting Cor¬ 
pus Juris —Hickey v Mahon’s Es¬ 
tate. 287 N.W 430, 432, 290 Mieh 
193, quoting Corpus Juris —H G 
Vogel Co. V Original Cabinet Cor¬ 
poration. 233 N W 200, 201. 252 
Mieh 129, (]uoting Corpus Juris. 

Miss—Rea \ O’Bannon, 158 So 916, 
171 Miss 824 

Mo.—Brow n v Essig, App, 1 S W 
2d 855 

NJ—Levy v. Massachusetts Acci¬ 
dent Co , 11 A 2d 79, 127 N .1 Eq 
49 

Ohio—Frederickson v Nye. 144 N E 
299, 110 Ohio St 459. 35 A.L R. 
1163. 

Okl—First Mortg Loan Co. v. All- 
wem. 98 P.2d 910, 186 Okl. 491— 
Crane v Owens, 69 P 2d 654, 180 
Okl 452—Stafford v. McDougal. 42 
P 2d 520, 171 Okl. 106—Bynum v 
Moore, 223 P 687, 101 Okl 128— 
Freeland v Dolen, 203 P 182, 184, 
84 Okl 286. quoting Corpus Juris. 
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Any unambif'uous act consistent with one rem¬ 
edy and inconsistent with others will ordinarily be 
deemed conclusive evidence of an election.^* Thus, 
where the remedies are so inconsistent that the 
pursuit of one necessarily involves or implies the 


negation of the other, the party who deliberately 
and with full knowledge of the facts invokes one 
of such remedies is said to have made his elec¬ 
tion, and cannot thereafter have the benefit of 
the othcr.3^ However, a party must voluntarily 


Or—Jaloff V' United Auto Indemni¬ 
ty Exchange, 250 P 717. 120 Or 
381 

Tex —Sf hwarz v. National Loan & 
Investment Co, CivApp, 133 S. 
W.2d 133, error refused—Tyler 
County State Bank v Shivers, Civ. 
App, 281 S W. 264, affirmed. Com. 
App, 6 S.W2d 108. 

Utah —Cook v Covey-Ballard Motor 
Co. 253 P 196, 199, 69 Utah 161. 
citing Oorpns Jnrls. 

20 CJ p 20 note 37. 

Acta held not to conatitnte election 

(1) (Generally 

U S—Kelvinator Sales Corporation v 
Goebel, C C A Ga , 79 F 2d 741--Tlf- 
fany Productions v. Dewing, D C 
Md , 50 F 2d 911 

Ark —Roberson v Roberson, 69 S.W. 

2d 275. 188 Afk 1018 
N Y —Rapid Fireproof Door Co v. 
Largo Corporation. 154 NE 531, 
243 NY 482, reversing 215 NYS 
288, 216 App Div 395, motion de¬ 
nied 155 N.E 898. 244 N.Y. 663— 
Koudelka v Koudelka, 12 N Y S 2d 
148, 171 Misc 619 

N.D —First State Bank of Kief v. 
Osborne-McMillan Elevator Co, 
207 NW 37, 63 ND 551—Brown 
v Ball 174 N.W. 629, 43 N.D. 314 
Tex —Hendricks v Kopecky, Civ. 
App, 133 SW2d 837, error dis¬ 
missed. judgment correct—Smith 
V Briggs, Civ App , 131 S W 2d 319. 
error dismissed, judgment correct 
—Collier V Price, Civ App, 113 S 
W 2d 304, error dismissed 

(2) Where attorney of payee of 
note given in settlement of an ac¬ 
count wrote to makers after due 
date of note, oiferlng to compromise 
the account the letter was not an 
attempt to collect the account so as 
to amount to a “waiver” of the right 
to collect on the note —^Abildgaard 
Hardware Co v Nevitt, 102 1* 2d 
964, 152 Kan 185 

(3) Mere tiling of mechanic’s lien 
without attempt to enforce it does 
not constitute such election of reme¬ 
dy by vendor under conditional sale 
as to prevent replevin on failure of 
vendee to pay price —Holland Fur¬ 
nace Co V Jefferson, 216 N W 796, 
173 Minn. 121 

(4) Filing of demurrer to petition 
for construction of will as requiring 
payment of dflits out of undevised 
really was held not election of rem¬ 
edy barring answer alleging com¬ 
promise agreement after reversal of 
Judgment for plaintiff.—Strode’s Ex'x 
V. Strode, 48 S W 2d 543, 243 Ky 367 

(6) Institution of foreclosure suit 


against party in possession and those 
into whose hands property passed 
did not manifest election to waive 
tort and to sue in contract —Golly 
V Northland Elevator Co., 207 N W 
438, 63 ND 564. 

(6) Election of remedies was in¬ 
applicable against defendant in suit 
to cancel stock certificates claimed 
under transfer from testator, not¬ 
withstanding adjudication in will 
contest of testator's mental in¬ 
capacity at different times —Witt- 
hoft V. Commercial Developm* nt & 
Investment Co, 268 P. 31, 46 Idaho 
313. 

(7) Where original complaint was 
in tort, that plaintiff improperly 
caused w'rit of attachment to issue 
did not estop plaintiff from maintain¬ 
ing action on ground of election of 
one of two inconsistent remedies — 
Bank of California Nat Ass'n v. 
Schmaltz, 9 P 2d 112, 139 Or 163 

(8) In complaint in suit for spe¬ 
cific performance of contract for sale 
of lands, an election to pursue reme¬ 
dy of forfeiture was held not shown 
by prayer for cancellation of a 
contract, W'hcre prayer referred to 
cancellation of contract by’^ w hich 
defendant had sold lands to another 
—Martin v. Tallman, 235 P 787, 134 
Wash 344. 

(9) In replevin by mortgagors to 
recover exempt property, contention 
that allegations that mortgagee pro¬ 
ceeded in bankruptcy court and per¬ 
mitted bankruptcy court to 
exempt property off to bankrupt 
showed an election of remedies was 
held untenable —Eckhardt v Hess, 
206 N.W. 291, 200 Iowa 1.308 

(10) 'Where effect of going to trial 
on second cause of action amounted 
to amendment of complaint by omit¬ 
ting first cause of action, true elec¬ 
tion was not achieved, and com¬ 
plainant w'as not precluded from pur¬ 
suing first cause of action after ad¬ 
verse judgment on second cause of 
action—Thackston v. Shelton, 182 S 
E 436 178 SC 240 

(11) Trustee under trust deed en¬ 
joined by grantors from foreclosing 
und<‘r power of sale was not pre¬ 
vented on theory of election of rem¬ 
edic s from foreclosing through judg¬ 
ment.—Pickard v. Reed, Tex Civ App, 
52 S W 2d 274, error refused. 

(12) That complainant had previ¬ 
ously instituted proceedings to .con^- 
pel a testamentary trustee to ac¬ 
count, and in which proceedings 

I trustee failed to file its account as 
I trustee under residuary trust, did not 
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operate as an “election of remedies” 
which precluded suit in chancery to 
compel trustee to account for resid¬ 
uary trust and for a con«itruction of 
will—Brown v Fidelity Union Trust 
Co., 15 A 2d 788, 128 N J Eq 197 
Proceedings before commlBidon 

(1) When* party complaining of 
discrimination by' railroad petitioned 
interstate commerce commission for 
restraining order and for award of 
damages by way of reparation, it 
must be held to have elected its 
lemedy, barring its subsequent ac¬ 
tion in the federal district < ourt, 
based on substantially the same evi¬ 
dence, for triple damages under the 
anti-trust law's, but it was not pre¬ 
cluded from maintaining suit for 
damages under » ommerce act against 
other wart hc>useman which inter¬ 
vened in proceeding before commis¬ 
sion but against which reparation 
was not asked —Terminal Warehouse 
Co V Pennsylvania R Co. l*a, 56 S. 
Ct 546, 207 US 000, 80 L Ed 827. 
affirming, CC A . Pennsylvania R Co 
V Terminal Warehouse Co, 78 F 2d 
591, reversing, DC, Terminal Ware¬ 
house Co V Pennsvlv'ania R Co, 7 
F Supp 484, certiorari granted 56 S 
Ct 107. 296 US 560, 80 L Ed 305 

(2) However, in a suit against 
railroad for refusal to furnish cars, 
a mere allegation m the petition that 
the action of defendant W'us called to 
the attention of the interstate com¬ 
merce commission did not show an 
election to pursue remedy before 
commission—T'ovvers v Cady, DC 
La. 9 F2d 458 

Defendant’s offer of judgment in 

complaint for rescission of contract 
did not affect question of election of 
remedies by plaintiff—Ilocbreich v. 
Amalgamated Laundries, 240 NYS. 

II, 136 Mise 507 

33w US—Intertype Corporation v. 
Pulver, D C Fla , 2 F.Supp 4, af¬ 
firmed. CCA, 65 P2d 419, certio¬ 
rari denied 64 S Ct 75, 290 U S. 660. 
78 LEd 571 

Okl—Stafford v McDougal, 42 P 2d 
620, 171 Okl 106—Bynum v Moore. 
223 P 687, 101 Okl. 128—Freeland 

V. Dolen, 203 P. 182. 184, 84 Oki. 
286. quoting Corpus Juris. 

20 C J. P 20 note 38 

34. U S.—Myers v Ross, D C Fla, 10 
F.Supp 409. 

III. —Derdiger v. Thompson Ro,«is & 
Co., 278 Ill App. 82—Kraft-Phenix 
Cheese Corporation v H B Smith 
Mach Co, 267 Ill App 639 

Iowa—Lindburg v Engster, 264 N. 

W. 31. 220 Iowa 1073, 116 A.L R. 
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choose his remedy for it to constitute an elec¬ 
tion; no such effect can be piven to a party’s in¬ 
voluntary appearance before a tribunal in a pro¬ 
ceeding instituted by his adversary, in which pro¬ 
ceeding he contested the jurisdiction of the trib¬ 
unal 35 Also an election of remedies cannot be 
predicated on the attitude taken by a defendant in 
his answer filed in another equity cause since he 
has the right to ask for affirmative relief incon¬ 
sistent with a defense.35 The decision to act or not 
to act with respect to pursuit of a remedy is not 
an election which will bar a subsequent action.37 
Where a party asserts but a single right, the alle¬ 
gation of several reasons therefor does not consti¬ 
tute a choice between inconsistent remcdies.38 

Benefit or detriment from act. According to 
some decisions, an election has matured only when 
the rights of the parties have been materially af¬ 
fected to the advantage of one or the disadvantage 
of the othtr.3i> According to other authority, a 
deliberate choice or election is binding even though 


§ 11 

no positive disadvantage or injury has resulted to 
the other party,^® and, as appears infra § 15, the 
mere commencement of an action may be sufficient 
to preclude the subsequent pursuit of another rem¬ 
edy. 

An express reserz’ation of the right to follow an 
inconsistent remedy will prevent the first action 
from constituting an election in cases where at 
that time the party does not definitely know the 
facts upon which the right to follow the alternative 
remedy depends but where knowledge of the 
necessary facts exists, a reservation of the right 
to t.ike a different and inconsistent course at a sub¬ 
sequent lime is of no avail.42 Also an agreement 
by the parties to the first action reserving rights 
against others docs not preclude one not a party 
to the agreement from defending a subsequent suit 
on the ground of election of remedy.^ 3 a party 
is not estopped by selection of a remedy incon¬ 
sistent with the right asserted in the suit in which 
such defense is raised where it is shown that, by 


GOl—Murray v. McDonald, 212 N | 
W 711. 712, 20S lovia 418. 56 A L. 
R 22^ citinjf Corpus Juris. 

Mkh— St John v Richard, 262 N W 
437 272 Mich 670—Reid v 

Nuaholtz 249 NW 831, 832. 261 
Mich 220, citirif? Corpus Juris. 

Minn—lihthe v Kujawa, 221 NW 
4 64. 3 77 Minn 79—(3eo. A lloimcl 
Co V First Nat Bank, 212 NW 
738, 171 Minn 65. 

Mo—DoelihclinR: v. Quimhy, 299 S 
W. 620, 221 MoApp 1178. 

N y —Armstrong: v Herman, 241 N 
YS 282. 22*1 AppDiv 162 

NC—DoKpett Dumber Co v. Perry, 
196 SK 8.11. 213 N.C. 633, dtmyinp 
rehearing: 194 S E. 475, 212 N C. 
713 

Okl —Delzell v. Couch. 299 P. 913, 
150 Okl 207. 

Pa—Pittsburph Union Stock Yards 
Co V IMttsburph Joint Stock Yards 
Co, 163 A 668, 669, 309 Pa. 314, 
quoting: Corpus Juris. 

S.D—Schelske v Smith, 226 NW. 
734. 66 S D 502, adhering to 222 N. 
W 941, 64 SD. 217 

Tex —Commercial Loan & Trust Co 
V. Reed Automobile Co , Civ App , 
75 S W 2d 144. error dismissed, fol¬ 
lowed in Southland Greyhound 
Lines V. Reed Automobile Co., Civ 
App, 75 S W.2d 148, error dis¬ 

missed—Crutcher v. Eaves, Civ 
App., 259 S W. 970—Manes v. 
Bletsch, Civ App., 239 S W 307 

Wash —Large v- Martin, 36 P 2d 68, 
178 Wash. 619. 

20 C J. p 20 note 39 

Effect of commencing an action gen¬ 
erally see infra § 15. 

35. Ky.—Louisville W^oolen Mills v. 
Kindgen, 231 S.W. 202. 191 Ky 

568 . 


36. U S —Berkshire Real Estate Co i 
V Spaid, DCNY.. 2 F Supp 686 | 

37. N Y —^Neustadter Foundation v 
Bernfcld, 1 N Y.S 2d 58, 166 Misc 
640 

30. Va—Morncs v. Scruggs, 136 S 
E 655, 147 Va 166. 

39. Fla—Williams v. Robineau, 168 
So 641, 124 Pla 422 

Rule as based on estoppel see supra 
§ 1 b 

Judgment 

A party Is bound by an election 
only w'hcre he has gained some ad¬ 
vantage by the first suit, as where 
he has shared in the fruits of other 
litigation or obtains judgment m his 
favor —Morlan v Luccy Mfg Corpo¬ 
ration, DC Cal, 7 F2d 4 94, afTirmcd 
CCA., Lucey Mfg Corporation v 
Morlan, 14 F 2d 920. certiorari de¬ 
nied 47 set. 344, 273 US. 744, 71 
LEd 870. 

40. Ark—Belding v. Whittington, 
243 SW 808, 810, 154 Ark 661, 
26 ALR 107 

“We believe the better reason is 
to hold one to a deliberate choice 
once made between ln<’onsistcnt rem¬ 
edies, W'here that choice involves 
nothing more than the dettrmination 
by the party as to which of two 
remedies will best subserve his pur¬ 
pose. Certainly this doctrine has 
the merit of preventing one who is 
about to hale another into court 
from making a capricious choice be¬ 
tween inconsistent remedies which 
he may pursue. Because he knows 
that whatever course he elects to 
pursue he will not thereafter be al¬ 
lowed to shift his ground unless he 
can show that his election was 
based upon a mistake of material 
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facts “—Belding v Whittington, su¬ 
pra. 

41. U S —The Belize, DCNY. 25 P 
,Supp 663, 664, citing Corpus Ju¬ 
ris, and appeal dismis.sed, CCA, 
101 F2d 1005 

Tenn—Hudgins v Na«h\ille Bridge 
Co, 113 SAV2(1 738, 739. 172 Tenn 
580 citing Corpus Juris. 

20 C J p 21 note 40 

Intention to el« ct see infra § 21. 

42. US—The Belize. DCNY, 25 

P Supp 663, 665, citing Corpus 

Juris, and apoeal dismissed, C C 
A , 101 P 2d 1005 

20 C J p 21 note 41 
Vuauthorised delivery 

Seller’s eUetion to sue on purchase 
price wras held binding, although re¬ 
serving right to pursue inconsistent 
remedy against cairier for unauthor¬ 
ized delivery—R B tleorge Ma¬ 
chinery Co V. New Orleans. T & 
M R. Co. 119 So 432. 435, 167 La 
4 74. citing Corpus Juris, and re¬ 
versing 119 So 473, 9 La App 302 
Claim reserving title 

That the seller under a conditional 
sales contract, in presenting his 
claim against an estate for a money 
judgment for the unpaid purchase 
price, recited in the claim that he 
did not waive the clause of the con¬ 
tract reserving title was held ineffec¬ 
tual as against the seller's election 
to seek payment of the price as a 
debt owing by the estate—^Kimble 
Motor Car Co v Androw, 216 P 340, 
125 Wash 225 

43. U.S.—Minneapolis Nat Bank of 
Minneapolis. Kan., v Liberty Nat. 

I Bank of Kansas City, C C.A Kan., 

I 72 F2d 434. 
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stipulation of the parties, such right is the basis 
of the suit.^^ 

The compromise and settlement of a suit consti¬ 
tutes such an election as will preclude plaintiff 
from thereafter prosecuting an action based upon 
a theory inconsistent with that on which the for¬ 
mer action was maintained.^^ It has been held, 
however, that the settlement of a suit before final 
judgment is not an election of remedy where the 
settlement is not carried out and plaintiff receives 
nothing under it The doctrine of election, in 
any case, docs not preclude an action to enforce 
the terms of the settlement.^'^ 


§ 12. - Existence of Alternative Reme¬ 

dies ; Mistake of Remedy 

An election can exist only where there Is a choice 
between two or more inconsistent remedies actually ex¬ 
isting at the time the election is made, and where a 
party unsuccessfully attempts to exercise a right or 
remedy which he erroneously supposes he has, as where 
he mistakes the legal effect of an instrument or pursues 
a remedy against the wrong party, he is not thereby pre¬ 
cluded from pursuing his rightful remedy. 

It is the general rule that an election can exist 
only where there is a choice between two or more 
inconsistent remedies actually existing at the time 
the election is made.'*® Hence the fact that a par- 


44. Cal —O’Connor v West Sacra¬ 
mento Co, 207 P 527. 189 Cal 7 

45. Ala—^Knowles v Dark & Bos¬ 
well. 99 So. 312 313, 211 Ala. 59. 

quoting^ Corpns Jtixls. 

Ga—McClellan v McClellan. 68 S E 
1025 136 Ga 95—Friedlander v 

Peinberg. 110 SE 26. 27 GaApp 
808 

111 — Glezos V. Glezos, 178 NE 379. 
346 Ill 96 

Tex—Gerard v. National Bond & 
Mortgraire Corporation Civ App , 86 
S W 2d 74, error refused 

40b Mo—Maiden v Fisher, App, 17 

5 W 2d 563 

47. N J —Integrity Trust Co. v Club 
Atlantic. 162 A 241, 111 N J Eq 
295. affirmed Integiity Trust Co 
V. Ballinger, 168 A 379, 114 N J 
Eq. 80 

Enforcing XMiyment of bond 

Whert mechanic’s lien claimant ac¬ 
cepted bonds under trustee mortgage 
in payment of lien, rule go\erning 
tied ion of rt medics did not bar suit 
U» enforce pa>ment of bonds—In- 
legrily Trust Co. v. Club Atlantic, 
supi a 

48. US —Smith v. Lvke.s Brothers- 
Kiplty S S Co , C C A La . 105 F 2d 
604 certiorari denied Lykes Bros. 
Ripley S S Co v Smith. 60 S Ct 
141, 308 US 604, 84 L Ed 505— 
Hertz V Mills, D C Md 10 F Supp. 
979, affirmed. CCA, 82 F 2d 1010 
—Abercrombie v United Light & 
Power Co , D C Md , 7 F Supp 530. 

Ala—Aladdin Temple Ben Ass'n. 
D. O. K K . V Arneriecin Standard 
Life Ins Co. 17‘i So 243, 245, 235 
Ala. 431. citing Corpus Juris. 

Cal—Roullard v Rosenberg Bros 

6 Co. 224 P 449. 193 Cal 300 
Colo—Robin.son v Aimstrong, 9 P. 

2d 481, 90 Colo 30^ 

Fla—Seaboard Air Line Ry. Co v 
Hartline, 92 So 813, 84 Fla 133 
Ga—Curry v Washington Nat Ins 
Co, 194 SE 825. 66 GaApp 809— 
SFiarks & Hutson v Fort, 116 SE 
227, 29 GaApp 531 
Idaho —Largilliere Co , Bankers, v 
Kunz, 244 P. 404, 406, 41 Idaho 767, 
quoting Corpns Juris. 


Ill —Braude v. Wardy, 172 N E 161. 
340 Ill 180. 

Ind—Rooker v Fidelity Trust Co, 
131 NE 769, 191 Ind 41. certiorari 
denied 42 S Ct 463. 259 V S 580. 
66 Ij Ed 1073. and error dismis'^i d 
43 set 288. 261 ITS 114. 67 L Ed 
556—Thomas v. Briggs. 189 NE 
389. 98 Ind App 352 

Iowa—Daniel v Best, 279 NW 374, 
379. 224 Iowa 1348, quoting Corpns 
Juris —Green v Phoenix Ins Co of 
Hartford. Conn., 253 NW. 36. 218 
Iowa 1131 

Kan—Abildgaard Hardware Co v. 
Nevltt, 102 P2d 964. 152 Kan 185— 
Loomis V Citv of Augusta, 99 P 
2d 988, 991, 151 Kan 343, citing 
Corpns Juris —Axe v Wilson, 96 
P 2d 880, 884, 150 Kan 794, citing 
Corpns Juris —Curtis v Hanna, 73 
I»2d 1063, 1064. 146 Kan 919, quot¬ 
ing Corpns Juris —Ramsey \ Pet¬ 
erson, 222 P. 117, 115 Kan 212 

Ky—Strode's Ex’x v Strode, 48 S 
AV.2d 543, 243 Ky 367 

Mich—Hansen v Pere Maniuette Ry 
Co. 255 NAV 192, 193, 267 Mich 
224, citing Corpus Juris. 

Minn—Geo. A. Hormel Co v First 
Nat Bank, 212 N W. 738, 171 Minn 
65. 

Miss—Mississippi Power & Light 
Co V. Pitts, 179 So 363, 181 Miss 
344—Rea v O’Baniion, 158 So 916, 
171 Miss 824—Firemen’s Fund Ins 
Co V Gulf Ttansp. Co, 99 So 515, 
135 Ml&s 537. 

Mo —De Mott V Great American Ins 
Co of New' York, App, 131 S \V 2d 
64—Autocar Sales & Service Co. 
of Missouri V. Holscher, App, 11 S 
W 2d 1072 

Mont —Parsons v. Rice, 264 P. 396, 
81 Mont 509 

NJ—Levy v Massachusetts Acci¬ 
dent Co. 11 A.2d 79. 81, 127 NJ Eq 
49, quoting Corpus Juris —Hof man 
V Hofman, 154 A 518, 108 N.J.Eq 
161. 

N Y —Schenck v State Line Tele¬ 
phone Co., 144 NE. 592, 238 >tY 
308. 35 A L R 1149—Ncustadter 

Foundation v Bernfeld, 1 N Y S 2d 
58, 165 Misc. 640—In re Elliott’s 
Estate, 299 N.Y S 211, 164 Misc 

1080 


486—Rudkow'.*«ky v Equitable Life 
Assur Stic of TT S, 261 NYS 
23, 115 Mi.se 76.^1 affirmed 265 NY 
S 721, 238 AppDiv 704, affirmed 
in part and reversed on other 
grounds in part Goldberg-Rudkow'- 
sky V Equitable Life Assur Soc. 
of U S. 195 NE 149. 266 N A'. 
451, reargument dmied 195 N E. 
226 266 N A" 615 certiorari denieiT 
.56 S Ct 94. 296 U S 583. 80 L Ed. 
412 

ND—Fuller v Fried, 224 NAV 668 
673, 57 ND 824, quoting Corpus 
Juris. 

Ohio—Bi uce-MacBf th Engine Co v. 
J P Eustis Mfg Co 8 Ohio App. 
341 

Okl —P''irst Mortg Loan Co v. All- 
w'ein, 98 P 2d 910. 186 Okl 491 — 
Crane v Owens, 69 P 2d 654, 18ii 
Okl 452—State v I’lanttrs Gin Co, 
52 P2d 710, 712, 175 Okl 386 qui>l- 
mg Corpus Juris —Stafford \ .Vl«- 

Dougal. 42 l»2d .520. 171 Okl 106— 
Kleetrical Research Pioducts, Ini 
V Haniotis Bros. .39 P 2d 36 l7(i 
Okl 144—Miller v Roberts, 282 1*. 
1104, 1106, 140 Okl 271. citing Cor¬ 
pus Juris —Higgins V Diiiant 24 I 
I’ 732 116 Okl. 1.52—Invader Oil 

Corporation v Coinnn n e Tru‘-t 
Co. 238 I’ 441. 443, 111 Okl 85, 
quoting Corpus Juris —Bvrium v. 
Moore, 223 1* 687, 101 Okl. 128— 

Tulsa Rig Reel & Mfg Co v. Ai ~ 
nold, 221 1’ 19. 21. 94 Okl 120. 

quoting Corpus Juris —Freeland \. 
Dolen, 203 V. 182, 184, 84 Okl 286, 
quoting Corpus Juris. 

Or—Medford Nat Bank v Blanch¬ 
ard, 299 P 301, 136 Or 467. 

RI—Eckstein v. Caldwell, 200 A. 
434, 119 A.LR 1311 

SC—^A\’hite V McKnight, 152 S E. 
512, 517, 155 SC. 370. quoting Cor¬ 
pus Juris. 

S D—In re Bethke's Estate, 275 N W. 
74, 65 S.D. 477—Koch v. Chicago 
Nat Life Ins Co, 241 NW 617, 50 
S.D. 596 

Tex—Linz v Eastland County, Com. 
App., 39 S.W2d 599, 77 A.L.R 1466, 
modifying City Nat Bank v East- 
land County, C’vApi). 12 S W 2d 
662—Poe V. Continental Oil & Cot- 
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ty misconceives his right,or through mistake at- not entitled,^® or prosecutes an action or defense 
tempts to exercise a right or remedy to which he is based upon a remedial right which he erroneously 


ton Co , Com App . 231 S W 717, , 
reversing. Civ App , 211 SW 488— 
Schwarz v. National Loan & In- I 
vestment Co. Civ App , 133 S W 2d 
133, error refused—Payton v Trav¬ 
is County, Civ App , 1 29 S W 2d 361, 
error dismis.sed, judgment correct 
—Adami v Robinson, Civ App . 299 
S W 659, 660, citing Cozpns Juris— 
Wisdom V Cwynn, Civ App , 294 S 
W 917—White v Bell, Civ App , 
290 SW 849, 851, quoting Corpus 
Juris—Smith v Harris, Civ App . 
252 SW 836, 842, citing Corpus 
Juris, reversed on other grounds 
Hams V Smith. Com App, 265 S. 
W 546—Seamans Oil Co v Guy, 
Civ App, 2:59 S W. 69b, petition 

gr.inttd 2bJ SW 473, 114 Tex 42, 
and reversed on other gtounds 276 
SW 424, 115 Tex 93—Palmer v 
P.izzell Civ App 229 SW 971 
LTtah —(^ook V Covev-Ballard Motor 
('<» 253 P 196, 199, 69 Utah 161, 

filing Corpus Juris. 

W.ish—Rohm man v Schoemer, 252 
1’ 133, Iti Wash 560—Hams v 

Northwest Motor Co, 199 I’ 992, 
116 Wash 412 

Wis—IJechUl V Guaranteed Bond 
Co. 223 NW 568. 198 Wis 114 
20 C J p 21 nf.te 43 

‘Consistenrv of claim is not re- 
quir<*d of a litigant ex< <‘pt jn choos¬ 
ing hetw'een two existing and avail- 
nhh* remedies’*—Abbadcssa v f*ug- 
lisi. 124 \ 83S, 840, 101 Conn 1 
Corpus Juris statement character¬ 
ized as correct rule supported by au¬ 
thorities tiom almost every t.lat« — 
While V Bell. TexCivApp. 290 S W 
849, 851 

Alternative remedies held existent 

Proceeding by tax commissioner 
to collcf t an inheritance lax in¬ 
stituted by giving notice of appraisal 
was one of remedies given by stat¬ 
ute and, when attorney geneial se¬ 
lected remedv In did, iu was bound 
by his election—DUttni.inn v I’t o- 
ple, 232 P b7b, 76 Colo 378 

49. US—Buchhalter v. Rude, C C. 
A Colo, 54 P 2d 834, certiorari 

granted Rude v. Buchhalter, 52 S 
Ct 411, 285 US. 535, 76 L Kd 929. 
modified on other grounds 52 S Ct 
605. 28b U S 451, 76 L TOd 1221— 
U S. Drainage & Irrigation Co v. 
City of Medford, CCA Ma,ss., 274 
F 556 

Ala—Aladdin Temple Ben Ass’n, D 
OK K , V American Standard 
Life Ins Co., 179 So 243, 245, 235 
Ala. 431, (iting Corpus Juris. 

■Cal —Atchison, T. & S F Ry Co v 
Superior Court in and for Contra 
Costa County, 86 P 2d 86, 88, 12 
Cal 2d 549, citing Corpus Juris, 
and certiorari denied Atchison, T 
S P R. Co. V Superior Court 
of State of California, 59 S.Ct 


774, 306 US. 657. 83 L Ed 1055— 
Campanella v Campanella. 269 P. 
4.33, 204 Cal 515—Herdan v Han¬ 
son. 189 P 440. 182 Cal 538— 

Waters v Woods, 42 P 2d 1072, 
1076, 5 Cal App 8d 483, citing Cor¬ 
pus Juris. 

D C —Momsen-Dunnegan-Ryan Go v. 
Helvering, 68 F 2d 754, 63 App D 
C 9 

Ill—People ex rel Ames v Marx. 18 
NE2d 915, 370 Ill 264—Funkhous- 
er V Frazier. 234 Ill App 387, 390, 
citing Corpus Juris. 

Ind—Thomas v Briggs, 189 NE 
389. 98 Ind App 352 
Mo—De Mott V Great American Ins 
Co of New York, App . 131 S W 2d 
64—Autocar Sab s & ServTce Co of 
Missouri V Holscher, App, 11 S 
W 2d 1072, 1074, citing Corpus Ju¬ 
ris. 

Mont—Parsons v Rice, 264 P .39b, 81 
Mont 509 

N H —Bolger v Boston & M R. R , 
134 A 524, 82 NH 372 
N J —Adams v Camden Safe De¬ 
posit & Trust Co. 2 A 2d 361, 121 
NJLaw- 389 reversing 188 A 913, 
15 N J Misc 48—Lev'v v Massachu¬ 
setts Accident Co. 11 A 2d 79, 81, 
127 N J Eq 49, quoting Corpus Ju¬ 
ris. 

Okl—McIntosh v Lvnch, 188 P 1079, 
78 Okl 85 

S D —Camp Crook Independent 
School Dist No 1 V Shevling, 270 
N W 518 65 S D 14 
Tex —Employers* Casualty Co. v. 
Rockwall County 35 S W 2d 690, 
120 Tex 441, modifying. Civ App , 
300 SW 148, and reformed on oth¬ 
er grounds 38 S W 2d 1098, 120 Tex 
441—Schwarz v National Loan & 
Investment Co. Civ App, 133 SW 
2d 133, error refused—Breland v 
Guaranty Building & Loan Co . Civ. 
App. 119 SW2d b90—Wisdom v 
Gwynn, Civ App, 294 SW 917, 
reversed on other grounds Gwynn 
V Wisdom, Com App , 14 . S W 2d 
265. affirmed 30 S W 2d 298, 119 

Tex 320—White v B« 11. Civ App , 
290 S.W 849, 851, quoting Corpus 
Juris —Tyler County State Bank v 
Shivers, Civ App. 2X1 S W 264, 
267, citing Corpus Juris, affirmed. 
Com App., 6 S W2d 108 
Vt—Hall V Dorsey, 143 A. 391, 101 
Vt. 233 

Wash —Hansen v Agnew^ 80 P 2d 
845, 195 W^ash 354—Schotis v 

North Coast Stevedoring Co, 1 P 
2d 221, 163 Wash 305, 78 A L.R 
1427—Harris v Northw^est Motor 
Co, 199 P. 992, 116 Wash 4li! 

Wis—Bechtel v Guaranteed Bond 
Co, 223 NW 568, 198 Wis 114. 

20 C J. p 22 note 44 

*‘A wrong move or a mistake m the 
method of seeking relief from the 
courts ought not to furnish pro¬ 
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tection for a wrongiul act *'—Clark 

V Kirby. 153 NE 79, 82, 243 NY. 

295, reversing 214 N.Y S. 817, 216 

App Div. 792 

“The rule that the adoption of one 
of two Inconsistent remedies pre¬ 
cludes pursuit of the other neces¬ 
sarily assumes the existence of a 
legal right to proceed in either way. 
Where the plaintiff has mistaken his 
remedy no estoppel arises ’*—Gordon 

V Amoskeag Mfg. Co, 140 A 704, 
706, 83 NH 221 

A mere mistake of Judgment 

.should not result in depriving one of 
v-^aluable rights—Atchison. T & S 
F Ry Co V Superior Court in and 
for Contra Costa County. 86 P 2d 85, 
J2 Cal 2d 549, certiorari denied Atchi¬ 
son, T & S F It Co V Superior 
(*ourt of Slate of California, 59 S Ct 
774. 306 US 657, 83 L Ed 1055 

50. U S —Globe Steel Abrasive Co 

V National Metal Abrasive Co , C 
t'* A Ohio, 101 F 2d 489—Buchhalter 

V Rude, CCA Colo . 54 F.2d 834. 
certiorari granted Rude v Buch¬ 
halter, 52 set 411, 285 US 5.35, 
76 L Ed 929, modified on otht*r 
grounds 52 S Ct 605, 28b U S 451 
76 LEd 1221—City of Chicago v. 
Procter Gamble Co, C C A Ohio, 
9 F2d 286 

Ark—Sharpp v Stodghill, 86 S W 2d 
9.34 87 SW2d 577, 191 Ark 500 
Cal—Verder v American Loan Soe , 
32 P2d 1081, 1 Cal 2d 17—Pascoe 
v*- Morrison, 25 P 2d 9, 219 Cal 54— 
Dickinson v Elec trie Corporation. 
51 P 2d 205, 10 Cal App 2d 207— 
Waters v. Woods, 42 P 2d 1072 
1075, 6 Cal App 2d 483, citing Cor¬ 
pus Juris—Cullman v Mercantile 
Trust Co of California, 252 I* 64 7, 
80 Cal App 377 

Conn—Munson v MacDonald, 155 A 
910, 113 Conn. 651—Taylor \ 

Lounsbur>-Soule Co, 127 A 159, 
106 Conn 41—Abbadessa v Pug- 
lisi, 124 A 838. 839, 101 Conn 1. 
c iting Corpus Juris. 

Fla—Williams v Robineau, 168 So 
644. 124 Fla 422 

Ga—Floyd v Morgan. 9 S E 2d 717 
719, 62 Ga App 711, citing Corpus 
Juris—Hawthorne v Pope, 180 S 
E 920, 51 GaApp 498 
Ind—Itooker v Fidelity Trust Co, 
131 NE 769. 191 Tnd 41. certiorari 
denied 42 S Ct 463. 259 ITS fiXO. t,6 
L Ed 1073, and error dismissed 43 
S.Ct 288, 261 U S 114, 67 L Ed. 
556. 

Iowa—Hull V Padgett, 223 NW 151, 
161, 207 Iowa 430. citing Corpt^z 
Juris—Reinertson v Strutheis, 207 
NW 247, 201 Iowa 118b 
Mass.—Ferris v. Boston & M R. R , 
197 NE 506, 291 Mass. 629. 



§ 12 ELECTION OF REMEDIES 28 C. J. S. 

supposes he has, and is defeated because of such | error, does not constitute a conclusive election^ 


Mich—Kruk v. Minneapolis, St P & 
S. S M Ry. Co, 229 N.W 479, 249 
Mtch 685 

Minn —Donaldson v Mona Motor Oil 
Co., 261 NW 272. 190 Minn. 231 — 
Geo A Hormel Co. v First Nat 
Bank. 212 NW 738, 741, 171 Minn 
65, oitmfr Corpus Juris— Seger- 
strom V Holland Piano Mf Co, 
192 N.W 191, 165 Minn 50 

Miss —Firemen's Fund Ins Co v 
Gulf Transp. Co, 99 So. 515, 135 
Miss 537. 

Mo —De Mott V Great American Ins 
Co of New York. App , 131 S W 2d 
64 

Neb—Live Stock Nat Bank of South 
Omaha v Marshall, 267 NW 414, 
131 Neb 185 

N T —.Adafns v Camden Safe Deposit 
& Trust Co, 2 A 2d 361. 121 NJ 
I,.aw 389, reversing 188 A 913, 15 
NJMisc 48 

NY—Clark v Kirby. 153 NE 70. 243 
NY 295. reversing 214 NYS 817. 
216 App Div 792—Lipkind v AVard. 
8 N Y S 2d 832. 256 App Div 74— 
In re Harbeck’s Estate, 254 N Y 
S 312, 142 Miac 57 

Ohio —Wessel v Shank. 11 N E 2d 
275, 57 Ohio App 35 

Okl —Howard v Brown, 44 P 2d 
969, 172 Okl 308 

Or—Sibley v Pitts, 14 P 2d 1002. 
140 Or 578—Medford Nat Bank v 
Blanchard. 299 P 301. 136 Or 

467. 

SC—White V MtKnight. 152 SE 
512, 517. 155 S.C 370, quoting Cor¬ 
pus Juris. 

Tex —Cobb & Gregory v. Parker, 
Com App , 236 S W 1108, reversing. 
Civ App ,216SW 214. and rehear¬ 
ing overruled. Com App., 242 S W 
1018—Schwarz v. National Loan & 
Investment Co , Civ.App , 133 S W 
2d 133. 136 citing Corpus Juris, 
error refused—Durham v. Wichita 
Falls & S R Co , Civ App , 92 S W. 
2d 282, reversed on other grounds 
Wichita Falls & S. R Co v. I>ur- 
ham, 120 SW2d 803, 132 Tex 143, 
120 A.L R 1497—Norwich Union 
Indemnity Co v. Wilson, Civ App , 
43 S W 2d 473, modified on other 
grounds. Com App . 67 S W.2d 225 
—White V Bell, Civ App, 290 S. 
W 849, 851, quoting Corpus Juris 
—Tyler County Slate Bank v. 
Shivers. Civ App. 281 S W. 264, 

267, citing Corpus Juris. 

Utah.—Welsh, Driscoll & Buck v 
Buck, 232 P. 911, 914, 64 Utah 579, 
citing Corpus Juris. 

Wash.—Robert Morton Organ Co v 
Armour. 23 P.2d 887, 173 Wash 462, 
remittitur recalled 27 2d 1119, 
173 Wash 462—Schotis v North 
Coast Stevedoring Co, 1 P.2d 221, 
163 Wash. 305, 78 A.L R 1427— 

Spokane Sec Finance Co. v. Crow¬ 
ley Lumber Co., 274 P.. 102, 150 
Wash. 559, affirmed 279 P. 103, 152 


Wash 697—Godefroy v Reilly, 262 

P 639, 146 Wash 257. 

20 C J p 22 note 45 
Similar statsmeuts of rule 

(1) "Invoking a claimed remedy 
which IS not in law available is not 
an election of a remedy precluding 
thereafter the invoking of a reme¬ 
dy which IS in law available"—In 
re Pulver. 264 P 406, 409, 146 Wash 
597 

(2) "Neither the mistaken asser¬ 
tion of a right that does not exist 
nor the unsuccessful invocation of 
an unavailable remedy operates as 
a definitive election ”—Levy v Mas¬ 
sachusetts Accident Co, 11 A 2d 79, 
81. 127 NJ.Eq 49 

(3) The fatuous choice of a fan¬ 
cied remt»dy that never existed, and 
futile pursuit until adjudged that it 
never existed, is no defense to ac¬ 
tion to enforce natural remedy in¬ 
consistent with that first invoked 
—Ahrens v Commercial Nat Bank 
of Muskogee, 229 P 237. 100 Okl 
250. 

(4) A futile attempt to assert non¬ 
existent remedy does not, under doc¬ 
trine of election of remtdie.s, pre- 
<lude a resort to the proper equita¬ 
ble remedy—Bratt v Wlshart, 287 
NW 769, 136 Neb 899 

(5) Where plaintiff in fact as well 
as in law has only remedy, his mis¬ 
taken pursuit of another remedy does 
not preclude him from resorting to 
the proper action —Burke v Willard, 
144 NE 223, 249 Mass 313. 

Slection held not shown 

(1) Plaintiff proceeding under stat¬ 
ute did not elect remed>, where he 
had no remedy under statute* 

Iowa—Hansen v Cerro Gordo State 

Bank of Clear I^ake, 230 NW 415, 

209 Iowa 1352 

Kan —Loomis v City of Augusta, 99 

P2d 988. 151 Kan 343 

(2) Plaintiff’s futile attempt to 
probate instrument as will did not 
preclude her from recovering on in¬ 
strument as gift —Henley v Live 
Stock Nat Bank, 257 NW 244, 127 
Neb. 857. 

(3) Unsuccessful attempt to re¬ 
form contract did not preclude Its 
enforcement as written —Henderson 
Tire & Rubber Co v. Gregory, CCA, 
Mo. 16 F2d 589, 49 A L R. 1503 

(4) Action against bank on er¬ 
roneous theory that claim Was unse¬ 
cured deposit payable out of deposi¬ 
tor’s guaranty fund was not election 
of remedy barring recovery on de¬ 
positary bond —Linz v Eastland 
County, Tex Com App., 39 S.W 2d 699, 
77 ALR 1466, modifying City Nat 
Bank v. Eastland County, Civ.Ahp f 
12 S W.2d 662. 

(5) Conditional buyer’s commence¬ 
ment of action for breach of war- 
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ranty was not an election of reme¬ 
dies precluding him from subse¬ 
quently rescinding contract and su¬ 
ing for misrepresentations, where, 
not having had title, buyer could 
not prosecute such action on the war¬ 
ranty—Warren v W W Sheane Au¬ 
to Co 203 P. 372, 118 Wash 213 

(6) Attachment proceedings 

against one party, brought on er¬ 
roneous theory that title was not In 
plaintiffs, and dismissed upon stip¬ 
ulation. was not election precluding 
conversion action against another 
party on proper theory that plain¬ 
tiffs had title —McAfee v. Bankers' 
Trust Co of Muskegon. 247 N W. 180. 
262 Mich 276 

(7) Where foreign court held that 
devisee had no right of action, her 
joining foreign executor in action for 
damages was held not election bar¬ 
ring action to quiet title against 
same fraudulent mortgagee and as¬ 
signee—Koch V Chicago Nat Life 
Ins Co. 241 NW 617, 59 S.D 596 

(8) Vendor was not estopped to re¬ 

cover from funds of deceased pur¬ 
chaser’s estate by waiving recourse 
against them in former action under 
mistaken theory of law —Hinkel v 
Oowson, 256 I’ 479, 83 Cal App. 

87 

(9) Where plaintiff attempted to 
rescind settlement and indemnity 
agreements entered into on dissolu- 

I tion of partnership and sought to re¬ 
cover for fraud and defendant re¬ 
fused to a< quiesce in the rescission 
and pleaded that attempted rescis¬ 
sion was ineffeitive and that agree¬ 
ments remained in full force, plain¬ 
tiff w'as entithd to abandon his origi¬ 
nal action before final Judgment and 
could maintain suit upon the agree¬ 
ments—Hill V McKinley. 4 N Y S 2d 
656, 254 App Div 283. 

As. erroseosB liypotliezlB is not an 
election —National Bondholders Cor¬ 
poration V Seaboard Citizens Nat. 
Bank of Norfolk. C C A Va . 110 F 2d 
138—20 CJ p 22 note 45 [cj. 
XiOW of right 

It has been said, however, that 
right may be lost liecause possessor 
chooses wrong remedy m attempt to 
enforce right —Wasatch Livestock 
Loan Co v Nielson, 56 P 2d 613, 90 
Utah 307. amended on other grounds 
61 P 2d 616. 90 Utah 331 
51. U S —Borserlne v Maryland 
Casualty Co. C C.A Mo, 112 F.2d 
409—Nuveen v Board of Public 
Instruction of Gadsden County, 
CCA Fla, 88 F.2d 175, certiorari 
denied Board of Public Instruction 
of Gadsden County, Fla v Nuveen, 
57 set 794, 301 US 691. 81 L Ed 
1347—Midland Savings & Loan Co 
V. Tradesmen’s Nat Bank of Ok¬ 
lahoma City. CCA Okl., 67 F 2d 
686, 693, citing Oorpns JnxlB. and 
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and does not preclude him from thereafter prose- ] cuting an action based upon an inconsistent re- 


certiorari denied Trademen’s Nat 
Bank V Midland Saving^s &, Loan 
Co. 53 set 17, 287 US. 015. 77 L 
Ed. 534—Henderson Tire & Rub¬ 
ber Co \ Gregory, CCA Mo. 16 
F.2d 689, 49 ALR 1503—^Jadwin 

V Hoyt. C C A.lll , 1 F 2d 784— 

Fellows V National Can Co, DC 
Mith, 276 F 309, 312. citing Cor¬ 
pus JaxlB —AVbeeling & L E R 
Co V. Carpenter. C.C A Ohio, 264 F. 
772. 

Ala—Campbell v. Tucker, 154 So 
821, 23 Ala App 100, certiorari 

denied 154 So 825, 228 Ala 658 

Cal—Dickinson v. Electric Corpora¬ 
tion, 5l P2d 205, 10 Cal App 2d 
207. 

Conn —First Nat. Bank v Broder, 
141 A 861, 107 Conn 574—Cion v 
Schupack. 129 A 854. 102 Conn 
644—Abbadc'ssa v. I’uglisl, 124 A 
838, 839, 101 Conn 1, citing Corpus 
Juris. 

Fla—Bond v Hew’itt. 149 So 606, 111 
Fla 180 

Ga—Curry v Washington Nat Ina 
Co. 194 SE 825, 56 Ga App 800 
— Land V Hall. 167 SE 711 712. 

46 Ga App 204 (iting Corpus Jans 
—Garni.iny v Shaw, 140 SE 785, 
37 Ga App 462—Sparks Sc Hutson 

V Fort, 116 SE 227, 29 Ga App 

rrn 

111—('•rawley v. Howe, 223 Ill App 
304 

Ind—Thomas v Briggs, 189 NE .389, 
08 Ind App 352—Pittsburgh I’late 
Glass Co V Young. 161 NE 227, 
2J9, 84 Ind App 313, citing Corpus 
Juris. 

lov^a—Green v Phopnix Ins Co of 
Hartford, Conn , 253 N W 36, 218 
Iowa 11.31—Sackett v Farmers* 
State Bank of Boone, 228 N W 51, 
209 Iowa 4 87 

Kan — I..ooinis v City of Augusta, 99 
T*3d 088 901, 151 Kan .343, citing 

Corpus Juris. 

Ky —Louisville & N R. Co v 
Noble s Adm’x, 28 S W 2d 733, 234 
Ky 504—Louisville Woolen Mills 

V Kindgen, 231 SW 202. 205, 191 
Ky 568, citing Corpus Juris. 

Me —Ilaydcm v Maine Cent K Co., 
108 A 681, 118 Me 442 

Md—Porter v Greenbrier Quarry 
Co, 155 A 428, 429. 161 Md 34, cit¬ 
ing Corpus Juris. 

Mass —Selec tinen of Saugus v Math- 
ey, 25 N E 2d 162, 305 Mass 184 

Mich.—Hansen v Pere Marquette Ry 
Co. 256 NW 192, 267 Mich 224 

Minn —Ross v. Amiret Farmers* 
Elevator Co, 226 N W. 417, 178 
Minn. 93 

Mo —Horigan Really Co. v. First 
Nat. Bank. 273 S.AV. 772, 221 Mo 
App 329 

Mont—Parsons v. Rice, 264 P. 396, 
81 Mont. 509 

Neb—Bratt v. Wishart, 287 N.W 
769, 136 Neb. 899—Live Stock Nat 


Bank of South Omaha v Marshall, 
267 NW 414, 131 Neb 185—Hen¬ 
ley V. Live Stoc^ Nat. Bank, 257 
NW 244, 127 Neb 857—Abrahams 
V. Studebaker Corporation of 
America, 204 N.W. 786, 113 Neb 
721. 

N. J —Levy v. Massachusetts Acci¬ 
dent Co. 11 A 2d 79, 81, 127 NJ 
Eq 49, quoting Corpus Juris. 

N Y —Lipkind v Ward, 8 N Y S.2d 
832, 256 App Div 74—Schenck v 
State Line Telephone Co, 1923, 202 
NTS 378. 207 App Div 454, re¬ 
versing, 200 NY.S. 722, 121 Ml.se 
1, and affirmed 144 NE 592, 238 N 
Y 308, 35 ALR 1149—Gambold 
V. MacLean, 215 N Y.S. 607, 126 
Misc 820 

ND—Fuller v Fried, 224 N.W 668, 
673, 57 ND 824, quoting Corpus 
Juris. 

Okl—Crane v Owens, 69 P 2d 654, 
180 Okl 452—Tulsa Rig. Rtel & 
Mfg Co V Arnold, 221 I* 19, 21, 
94 Okl 120, quoting Corpus Juris. 
Or—Slate v Vincent, 52 P 2d 203, 
206. 152 Or 205 

S C —Ehner \ Haverty Furniture 
Co.. 136 S E 19. 21. 138 S C 74, 
quoting Corpus Juris. 

SD—Koch \ Chicago Nat Life Ins 
Co. 241 NW 617. 50 SD 596 
Tex—SchAvar7 v National Loan & 
In\eslment Co. Civ App. 133 SW 
2d 133, 136, quoting Corpus Juris, 
error refused—Breland v Guaranty 
Building & Loan Co, Civ \pp . 119 
S W 2d 690. error refused—White 
v Bell. Civ App. 290 SW 840 851. 
quoting Corpus Juris —Tyler Coun¬ 
ty State Bank v Shivers, Civ App, 
281 SW 264. 267, citing Corpus 
Juris, and affirmed. Com App . 6 S 
W 2d 108 

Utah—^Welsh, Driscoll & Buck v 
Buck, 232 P 911, 64 Utah 579 
Wash—Godefroy v Reilly, 262 P 
639, 146 Wash. 257—Behneman v 
Schoemer, 252 P 133, 141 Wash 
660—Cochran v Cochran, 233 P. 
918. 133 Wash 415 

Wis —Dekowski v Stachura, 195 N. 

AV 403. 181 Wis 403 
20 C J. p 23 note 46 

“If the party has in fact only one 
remedy, but in the mistaken belief 
that he has another attempts to en¬ 
force It, the doctrine of election is 
inapplicable, for no choice was ever 
open to him Where either of two 
remedies are available, there may 
be a tactual advantage to be gained 
by pursuing one, rather than the 
other, but in a legal sense no mis¬ 
take is committed if either he chos¬ 
en. Where hut one remedy exists 
the unavailing effort to enforce an¬ 
other does not constitute an elec¬ 
tion or estoppel which prevents a re¬ 
sort to the proper action ’’—Green v. 
Phoenix Ins Co. of Hartford. Conn , 
253 N.W. 36, 39, 218 Iowa 1131. 
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Slectioa held not shown 

(1) Where plaintiff had only rem¬ 
edy of action for breach of con¬ 
tract, his original mistaken concep¬ 
tion that he had remedy by action 
In tort and his mistaken pursuit 
oi an action in tort did not bar him 
from maintaining action in contract. 
—Mississippi Power & Light Co v. 
Pitts, 179 So 363, 181 Miss. 34 4 

(2) So the framing of complaint 
on theory of conversion did not bar 
action on implied contract, after re¬ 
versal and granting of new trial — 
Kittredge v Grannis, 214 NY'S. 25, 
215 App Div 491, reversed on other 
grounds 155 NE 93, 244 NY. 182. 

(3) Unsuccessful suit on contract 
by assignee of mortgage against 
transferee of mortgaged property 
was not “election** precluding subse¬ 
quent suit against transferee for 
conversion —Spokane Set Finance Co 
V Ciowley Lumber Co., 274 P 102, 
150 Wash. 559, affirmed 279 P. 103, 
152 Wash 697 

(4) One who mistakenly and un¬ 
successfully sued on oral contract 
for commission, did not make elec¬ 
tion of remedies precluding recovery 
on quantum ineruil, since he had 
but one remedy —Nickoll v Racine 
Cloak & Suit Co, 216 NW 502, 194 
Wis 298 

(5) That vendee of trade accept- 
ant e unsijt < essfully sued broker to 
rt'seind sale did not prevent his su¬ 
ing broker for false representation 
regarding acceptance—Medford Nat 
Bank v Blanchard. 299 P 301, 136 
Or 467. 

(6) Action against earner for 
wrongful delivery was not barred by 
prior unsuccessful action against 
drawee on unaccepted sight draft 
w'lth order hill of lading attached — 
The Cabo Villano, 1) C N Y" , 14 F 2d 
978, modified on other grounds, CC 
A , 18 B* 2d 220 

(7) Attempted suit in replevin did 

not prevent use of sole remedy of 
assumpsit, there being mistake of 
remedy and no election —Brewster 
Loud Lumber Co. v General Build¬ 
ers* Supply Co . 208 N W 28, 233 

Mich 633 

(8) Habeas corpus proceeding, be¬ 
ing inappropriate remedy, is no bar 
to action for discharge of guardian 
or modification of order of appoint¬ 
ment —August V Burns, 255 P 737, 
79 Mont 198 

(9) An unsuccessiul attempt to re¬ 
cover on a contract does not estop 
the plaintiff from thereafter main¬ 
taining an action to reform the con¬ 
tract—Segerstrom v. Holland Piano 
Mfg Co, 192 NW 191, IBS Minn. 50. 

(10) Where plaintiffs were nc>t en¬ 
titled to remedy of trover, because 
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medial right, at least where plaintifT received no 
benefit from the prior suit and no substantial detri¬ 
ment to defendant is shown.^2 

In accordance with the foregoing rules, it has 
been held that a party does not have two remedies 


between which he must elect where there is a 
valid defense to one of them,52 as where the rem¬ 
edy first sought is defeated by laches®^ or by the 
statute of limitations but there are decisions 
inconsistent with this rule ^6 


not sump for specific property but 
only to recover specified sum of 
money, there is no election of reme¬ 
dies barring: action on contract to re¬ 
pay the same sum—Sparks & Hut¬ 
son V Fort, 116 SE 227. 29 Ga App 
531 

(11) Unsuccessful c^ffort to obtain 
marshaling: of secuiities was not 
election precluding subsc quent right 
to enforce subrogation sulisequenlly 
accruing—Johnson v National Hank 
of Commerce, 277 P. 79. 162 Wash. 
47 

(12) Where plaintiff sued to re¬ 
scind a contract for exchange of 
land but wa.s nonsuited for failing 
to tender a deed to the land taken 
in exchange, such attempted election 
did not preclude him from subse¬ 
quently maintaining an action for 
damages for fraudulent repre.scnta- 
tions—Herdan v Hanson 189 P 440, 
182 Cal 538 

(13) Husband's mistaken defense 
in citation proceedings that certain 
valuables were gift causa mortis 
from decedent under certain instru¬ 
ments was not ele< tion preventing 
his offering such instruments for 
probate as codicil—Austin v First 
Trust A; Savings Rank, 175 NE 554, 
343 III 406, reversing In re Aus¬ 
tin's Estate, 256 Ill App 236 
Mistaken Judgment of dismiseal 

Where party undertakes to en¬ 
force supposed remedy, judgment of 
dismissal is binding, although court 
may have been mistaken in conclud¬ 
ing nonexistence of remed>. and 
judgment is not bar tc» subsequent 
action on rc*medv authoriztd bv law' 
—Ahrens v Ccmimc-rc lal Nat Bank 
of Muskogee, 229 1* 237, 100 Okl 

250 

Abandonment of correct theory 

Fact that plaintiff in first instance 
in prior action adopted a correct 
theory, and then abandoned that and 
adopted a mistaken remedy, does 
not preclude bim from later pur¬ 
suing the only available remedy 
Cal —Atchison. T & S F Ry Co 
V Superior Court in and for Con¬ 
tra Costa County, 86 P 2d 85. 3 2 
Cal 2d 549, certiorari denied Atchi¬ 
son, T & S F R Co V Superior 
Court of State of California, 59 
S Ct. 774, 306 U S 657, 83 L Ed 
1055. 

Wash—Spokane Sec. Finance Co 
V. Crowley Lumber Co, 274 P 102. 
160 Wash 559, affirmed 279 P 103, 
152 Wash G97 

52. Ohio—Weasel v Shank, 11 N 
E 2d 275, 57 Ohio App. 35. 


[53. US—Midland Sayings & Loan 
Co y' Tradesmem’s Nat. Bank of 
Oklahoma City. CCA Okl , 57 F 2d 
686. 693, citing Corpus Juris, and 
certiorari denic'd Tradesmen’s Nat 
Bank v Midland Savings & Loan 
Co, 53 set. 17. 287 US 615. 77 
L Ed 534 

SC—Elmer v Hayerty Furniture 
Co 136 SE 19. 21 1»8 SC 74. 

quoting Corpus Juris. 

Wash—In re Berrv's E^state, 82 P 2d 
549. 196 Wash 272 
20 C J p 25 note -17 
Recovery barred by misrepresenta¬ 
tions 

Wheie insured sued for benefits 
prt)\ititd for in policy and insurer 
sue < casfully defemded on grc>und of 
material misrcpn mentations made by 
insured in application, there w'as no 
ob‘<tlon precluding suit for recoy'ery 
of prcTiiiunis paid, since insured ney- 
er had any' right of action on the 
policy —Curiy v Washington Nat 
Ins Co, 194 SE 825, 56 Ga App 
809 

Obligation not matured 

Where at the time of filing a claim 
there was nothing due under the 
contract, and hem e a good defense 
existed to such claim, it could not 
w'ork an elc'ction to preclude the pur¬ 
suit of an me onsistent remedy — 
North Pacific J'ubiic Service Co y 
Clark, 62 P 2d 1255 185 Wash 132 

54. Or—Dean v Cole, 204 P 952 
103 Or 570, quoting Corpus Juris. 

20 C J p 25 note 48. 

Xioss of right to rescind 

Where party”- by' delay has lost 
right to rescind, his attempted suit 
for rescission does not prevent him 
from subsequently suing for dam¬ 
age's for fraudulent representations 
—Dean v Cole. 204 P 952. 103 Or 
570 

55. U S —Fellows v National Can 
Co , DC Mich . 276 F. 309 

Kan —Ablldgaard Hardware Co. v 
Nevitt, 102 P2d 964, 152 Kan 185 
N Y — Schenk V. State Line Tele¬ 
phone Co , 202 N Y S 378, 380, 207 
App Div 454, citing Corpus Juris, 
reversing 200 N Y S. 722, 121 Misc 
1, and affirmed 144 NE 692, 238 N 
Y 308, 35 ALR 1149—Rudkow- 
sky v Equitable Life Assur Soc 
of U S.. 261 N.YS 23, 145 Misc 
765. affirmed 265 NYS 721, 238 
App Div 704, reversed in part on 
other grounds and affirmed -in part 
Goldberg-Rudkowsky v. Equitable 
Life Assur Soc. of U S . 195 N E 
149, 266 NY 461, reargument de¬ 
nied 196 NE. 226, 266 N.Y. 615, 
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certioiari denied 56 S Ct 94 296 U 

S. 583, 80 L Ed 412 
20 C J p 25 note 49 
Action discontinued after plea 

Bringing of an action for dam¬ 
ages for fraud yvhich was discon¬ 
tinued after It V as on the calendar, 
bec'ause limitations constituting an 
absolute bar w'eie pleaded, did not 
bar his subseqiicmt resc i.ssion suit a.s 
an irrevocable elec^tion, since the first 
remedy was nonexistent--Schentk y 
State Line Telephone Co. J38 N Y 
308 144 NE .792. 35 A L.H 1149 

affirming 202 N Y S 378, 207 App 

Div 451, w'hich reversed 200 NYS 
772, 121 Mi.se 1. 

56. ITS—IT S V Oregon Lumber 

Co. Or 43 snt 100, 102, 260 US 

290. 07 L Ed 261 
20 CJ p 25 note 50 

"Whether b.ised on a plea of stat¬ 
ute of limitations or on a failure* 
to proyc sub.staiitive allc'gations of 
fact, therefore, the result of the 
judgment is the s.tme. viz that 
plaintitt has no case, and to hold 

that plaintill nia> thc'n invoke an¬ 
other and imonsistent itmedv is not 
to recognize in c'xception to the gen¬ 
eral operation of the* doctrine of 
election of nimclies but to deny it 
altogether"— U S. V, Oregon Lum¬ 
ber Co , supra 

Zn Texas 

(1) The text rub has been fol- 

low'od, the court s.iying This is 
not a case in whn h the rc'medy 

elected did not exist as such While 
It may' have been rendered use*- 
less because c»f a particular stale 
of facts disc losed ur>on the trial, 
it neverthebss existed It will not 
be denu'cl that delcndants In eiroi 
w'ere entitlc'd at one time to rescind 
and rc*covcr the land in the ab¬ 
sence of payment of the note's The 
Legislature had theretofore meieJy 
curtailed the period within whic-h 
the remedy could be asserted 

It had not abrogated the remedy "— 
Marshall v Mayfield, Com App, 227 
S W 1097. 1098. reversing Tullos v 
Mayfield. Civ App, 198 SW 1073 

(2) It has been held, however, that 

a party does not have two reme¬ 
dies between which he must elect, 
where the remedy first sought is de¬ 
feated by lathes or statute of limi¬ 
tations—Hartford Lite Ins Co v. 
Patterson. Civ App. 231 SW 814, 

error refused—Stone v Robinson,^ 
Clv.App., 218 S.W 5. reversed on 
other grounds. Com App, 2.14 S W 
1094—Bandy v. Cates, 97 S.W. 710,. 
44 Tex.Civ.App. 38. 
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The ^^cncral rule as to the effect of pursuinj^ 
a remedy to which a party is not entitled is not in 
conflict with the rule that one having a choice of 
two inconsistent remedies is bound by his elec¬ 
tion, ^7 and where a party does in fact have two 
inconsistent remedies at his command the foregoing 
rule as to mistake of remedy does not apply.®^ A 
suit for specific perfoimance of an agreement to 
make a will is not precluded on the ground of 
election in first attem])ting to probate a will since 
the attempted probate was a condition precedent 
to the action for specific performance, and not an 
indi pendent remedy 

The power either to sue or not to sue is not the 
possession of inconsistent remedies, since there is 
but one remedy which may be enforced.®® The 
bringing of an action is not an election of remedy 
wothin tlu rule prior to the CMStence of a second 
remedy 

lVhc7‘c tliere is doubt as to riqht remedy Whtre 
the victim of a w'rong has at his command incon¬ 


sistent remedies and he is doubtful which is the 
right one, in the absence of facts creating an eq¬ 
uitable estoppel, he may pursue any or all of them 
until he recovers through one, since the prosecution 
of a w^rong remedy to defeat will not estop him 
from subsequently pursuing the right one.®2 A 
party is not required to select his procedure at his 
periL®*'^ This rule has been applied in actions 
where it is doubtful whether the remedy of plain¬ 
tiff is under the employer’s liability act or at com¬ 
mon laws®'* and is equally applicable where the 
question relates to remedies afforded by the stat¬ 
utes of different sovereign powders, each exclusive 
w'llhin Its own domain It has been held that 
where a party has two separate, distinct, and incon¬ 
sistent remedies he may in the same suit ask for 
alternatne relief.®® In such case, how'ever, plain¬ 
tiff may be compelled to elect v\hich relief he woll 
seek, at the close of the case, w'hen it appears 
which remedy is available under the proof intro¬ 
duced ®7 


(3) So, wh«*n' fnditoi broujrht 
suit on two counts first on note and, 
second, in alternative, for title to 
l.ind, and pursued liinedj on nolt 
through court ot I.isl and 

failed because itnud\ \n,is bai 11 d l»\ 
statute of limit.itions iitditor was 
not prevented from reoo\ erinj? land 
on dor trine that rreditor had elect¬ 
ed to pursue his remedy on note — 
in eland v Guarantv Ituilding- & l.ioan 
Co. CivApp, 119 S \V 3d 690, error 
refused 

67. Ill—Funkhouser v Frazier, 234 
Ill App 387 
20 CJ p 25 note 51 
58. ITS—Intertjpe Coiporation v 
Pulver, IrCJhla. 2 F Supp 4, af¬ 
firmed, F F A , 65 F 2d 419, cer¬ 

tiorari denied 54 S Ft 75, 290 U S 
600, 78 1^ Ed 571 
20 F J p J5 note 5J 
69. US—Neely \ Hroad Street Nat 
Hank of Red Hank, FFNJ., 16 F. 
Supp 839. 

60. NY—Neustadter Foundation v 
Bernfeld, 1 N Y S 2d 58, 165 Mi'.e 
64 0. 

61. Cal —Roullard v Rosenherj? 

Bros & Co, 224 P. 449, 193 Fal 
300 

62. Iowa—Hull V Padgett, 223 N 
W. 154, 161, 207 Iowa 430. citing 

Corpus Juris. 

Mass—Lilly v. New York, N H & 
H. R Co, 3 N E 2d 729, 295 Mass 
384. 

N Y —Socolow V J. & A Stone Real¬ 
ty Fo, 218 NYS 408, 410, 128 

Misc 152, citing Corpus Juris. 

Tenn—Hudgins v. Nashville Bridge 
Co, 113 SW2d 738, 739, 172 Tenn 
580, quoting Corpus Juris. 

20 C.J p 25 note 53. 


I Suit in alternative 

Where a hank had taken a cer¬ 
tificate of deposit as collater.al se- 
jiurity sold the certificate under the 
Urms of the pledge, after receiv¬ 
ing notice that it wms procured by 
fraud, a suit in the alternative 
against the issuing bink seeking re- 
loveiy of the full timount of the i er- 
tifh.ite as owner or of the amount 
of the note as pledgee was not a 
binding election to sue as owner — 
Corinth Bank & Trust Co v. Se¬ 
curity Nat Bank, 252 SW 1001, 148 
Tenn 136. 

Implied condition of recovery 

It ha.s been held that an action 
for damages doe.s not signify an in¬ 
tention to ratify a voidable trans¬ 
action so as to preclude a subse¬ 
quent action to rescind where rati¬ 
fication is in eftect conditioned up¬ 
on the implied condition that dam- 
age.s be paid—Sihenck v State Line 
Telephone Co, 144 NE 592, 238 NY. 
308, 35 ALR 1119, affirming 202 N. 
Y S 378, 207 App I>iv 454, which 
reversed 200 NYS 772, 121 Misc 
1 . 

63. Kan —Axe v Wilson, 96 P 2d 
880, 150 Kan 794 

Tenn—Hudgins \ Nashville Bridge 
Co, 313 SW2d 738. 172 Tenn. 

580 

20 C J p 26 note 54 

64. Mass —Corbett v Boston etc., 
R Co, 107 NE 60, 219 Mass. 
351. 

Tenn —Hudgins v Nashville Bridge 
Co., 313 SW'2d 738, 739, 172 Tenn 
580, quoting Corpus Juris. 


^ H R Co, 3 NE2d 729, 295 
Mass 284 

20 F J p 26 note 56 
State or federal statute 

Adm]nisti.atrix filing action for 
personal injuries and death under 
Stat«‘ Employers' Liability Act in 
state court, and filing action in fed- 
ertil district court for injury and 
death under Federal Employers' 
Liability Act, i ould not be required 
before trial to make idectlon—Lilly 

V New York, N H & H R Fo . 3 N 
E 2d 729, 295 Mass 384—Corbett v 
Boston, ett R Co, 107 N.K 60, 219 
Mass. 351. 

66. Ga—Alexander V Fhipstead, HI 
S E 552, 152 Ga 851 
Tex—White v Bell, Fiv App , 290 S. 
W 849 

ResciBBion or damages 

A party may ask for rescission, 
and for damages if rescission be di¬ 
med—Davis V Rite-Lite Sales Co. 
67 P2d 1039, 8 Fal 2d 675—Baneroft 

V Woodward 190 J» 445 , is 2 (\il 
99—Murphy v Sheftel, 9 P 2d 568, 
121 Fal App 633 

Sale of property 

In suit to annul sale of property 
made by defendant for plaint ifr.s, 
and for note received from pure bas¬ 
er by defendant as part considera¬ 
tion for property conveyed, plain- 
tifts, by suing for note, did not ad¬ 
mit validity of sale, in view^ of 
prayer seeking relief in the alterna¬ 
tive, by asking that sole be annulled, 
and If this were not granted that 
plaintiffs should be decreed owners 
of note— NkoI v Jacoby, 103 So 
33, 167 La 757 


65. Mass —Lilly v. New York, N H. 
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67. N Y —Rk hard v. American Un- 
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§ 12 


Necessity of good faith. Where a person at¬ 
tempts to prosecute a remedy to which he is not 
entitled, in determining the question as to whether 
such action constitutes an election, it is not ma¬ 
terial that it shall also be found that the claim first 
asserted was made in good faith.®* 

Mistake as to legal effect of instrument. Where 
a party prosecutes an action at law based on a 
misapprehension as to the legal eflfcct of a written 
instrument, and dismisses the action,®® or where in 
such case, on prosecution to judgment, is defeated 
because of such error,such acts do not constitute 
an election of remedies so as to preclude a subse¬ 
quent action to reform the instrument. 

Action against wrong party. The fact that a 


suitor commences an action against the wrong 
party does not constitute an election of remedies 
so as to preclude him from dismissing the action 
and proceeding against the right party. 

§ 13. - Necessity of Inconsistency be¬ 

tween Remedies 

The pursuit of a remedy will constitute an election 
precluding the assertion of another remedy only where 
the two remedies are Inconsistent with each other and not 
where they are consistent and concurrent. 

In order that there may be an election of rem¬ 
edies confining the party to the remedy first chosen, 
and precluding a resort to another, the two reme¬ 
dies must be inconsistent with each other,^^ and 


ion Bank, 226 N Y.S 696, 222 App 
Div 115. 

68. Iowa—^Asher v. Peg's:, 123 N.W 
739. 146 Iowa 541, 543. 30 L R A .N 
S, 890 

Tex—Sullivan v Ramsey, Civ.App , 
155 SW. 580 
20 CJ P 26 note 67 

69. Minn —Spurr v Commercial Un¬ 
ion Assur Co, 42 N W. 207, 40 
Minn 428—Spurr v Home Ins Co , 
42 NW 206, 40 Minn 424, 426 

20 C J. p 26 note 58 
76. Neb—(Jrand View Bldg Assoc 
V London Northern Assur Co, 
102 NW. 246. 73 Neb. 149, afflimed 
27 set 27, 203 U.S 106, 51 L Ed 
109. 

20 CJ p 26 note 59 
Ignorance or in is lake of fact see 
infra ^ 23 

71. Mo—De Mott v Great American 
Ins Co of Ne\^ York, App. 131 S 
W 2d 64—Autocar Sales & Service 
Co. of Missouri v TIolschcr. App, 
11 SW2d 1072, 1074, citing Cor¬ 
pus Juris. 

Okl—Crane v Ouens, 69 P 2d 654, 
180 Okl 452 

Tex—Wahl v, Ramsey, Civ App, 
218 SW 569, reversed on other 
grounds Ramsey \. Wahl, Com 
App . 235 S W 838. 

20 C J p 26 note 60. 

Creditor's suit against debtor is 
not barrtd under doctrine of elec¬ 
tion of remedii's by a prior dismissed 
suit against third person whom cred¬ 
itor first beljevt‘d liable —Hansen v. 
Agnew, 80 P 21 845, 195 Wa.sh 354. 

72. U.S.—Title Guarantee & Trust 
Co V Mcllwain, C C A Cal , 73 F 2d 
754—Henderson Tire & Rubber Co 
v Gregory, C C A Mo . 16 P 2d 689, 
49 ALR 1503—Equitable Trust 
Co. of New York v Connecticut 
Brass & Mfg. Corporation. CCA 
Conn, 10 F 2d 913, reversing, DC., 
6 F 2d 582—City of Chicago v 
Procter & Gamble Co, CCA Ohio, 
9 F.2d 286—Morlan v. Lucey Mfg 


Corporation, D C Cal. 7 F.2d 494. 
497, citing Corpus Juris; and af¬ 
firmed Lucey Mfg Corporation v 
Morlan. CCA, 14 F Jd 920. cer¬ 
tiorari denied 47 S.Ct 344, 273 U S 
744. 71 LEd 870—IJ S v Nation¬ 
al Buscuit Co . D C N Y . 25 F.Supp 
329—Hertz v Mills. D C Md . 10 F 
Supp 979, affirmed. CCA. 82 F 2d 
1010—^Abercrombie v United Light 
& Power Co . D C Md , 7 F Supp 
530—Electrical Research Products 
V. Home Amusement Co , DC Okl . 
6 FSupp 367 

Ala—Murray v Fowler, 88 So 849. 
205 Ala 597. 

Ariz —Buerger Bros Supply Co v 
El Rey Furniture Co, 40 P 2d 81, 
86, 45 Ariz 1, citing Corpus Juris. 

Ark—City Nat Bunk v McCann. 106 
SW2d 195 193 Ark 907—Davis v 
Lavvhon, 62 S W 2d 887, 180 Ark 
51 

Cal —Verder v American I.oan Soc , 
32 P.2d 1081. 1 Cal 2d 17—Nation¬ 
al Bank of California at Los An¬ 
geles V Exchange Nat liank of 
Long Beach, 199 P 1. 186 Cal 172 
—Martin v Pacific Southwest Roy¬ 
alties, App, 100 P 2d 443—Mercan¬ 
tile Mortg Co. V Chin Ah Len, 
39 P2d 817, 3 Cal App 2d 504 

Conn —National Transp Co v To- 
quet, 196 A 344. 123 Conn 468 

Fla—Board of Public Instruction for 
Bay County v Mathis, 181 So 147, 
132 Fla. 289—State ex fel Van In¬ 
gen V. Panama City, 171 So 760, 
126 Fla 776—^Williams v Rob- 
ineau. 168 So 644. 124 Fla 422 

Ga —Hartley v. Hartley, 101 S E 358, 
173 Ga. 710 

Idaho—Christman v Rinehart, 270 
P 1059, 1062. 46 Idaho 701, cit¬ 

ing Corpus Juris —I.,argilliere Co , 
Bankers, v Kunz, 244 P. 404, 406, 
41 Idaho 767, citing Corpus Juris. 

Ill—Pollock v. Cantlin, 263^Ill.App. 
229 ^ 

Ind.—Kimmel v. Captain, App, 24 
N E 2d 435 

Iowa.—Green v. Ph<Bnix Ins. Co. of 

1086 


Hartford. Conn, 253 N W. 36, 218 
Iowa 1131. 

Kan—Mickens v I-awrence Paper 
Mfg Co 285 P 621, 130 Kan 

149 

Ky—Strode’s Ex'x v Strode. 48 SW 
2d 543, 24 3 Ky 367—Brandenbtrg 
v Addison, 298 SW 1091 221 K> 

442 

Mich—Kendzierski v*^ Kendzierski. 
292 NW 537, 293 Mich 701—Wil¬ 
lard V. Shekell, 210 NW 260. 236 
Mich 197. 

Minn—Mantz v' Sulluold, 281 NW 
764, 203 Mmn 412 

Miss—Rea v O’Bannon. 158 So 916, 
171 Miss 824 

Mo—In re Franz' Estate 127 S 
AV 2d 401, 344 Mo 510—Brown v 
Espig^, App . 1 S W 2d 855 

Nev^—State v Justice Court of Rt*no 
Tp, AVashoe County, 207 I* 110.5, 
46 Nev 13.1 

N J —Adams v Camden Safe De¬ 
posit At Trust Co, 2 A 2d ,'161, IJI 
K J Law 389, reversing 188 A 'i1 . 
15 K J Misc 48—Levy v. Massa- 
f husetts Accident Co, 11 A 2cl 7‘» 
127 N J Eq 49—Tremarco v Tie- 
marco, 174 A 898. 117 N J Eq 50. 
95 ALR 231—Becker v Kelsey, 
157 A 177. 9 NJMise 1265 

NY—Teplitz V Bloom ingdale, 185 
N Y.S 708, 195 App Div 15 

Ohio—Frederlckson v. Nye, 144 NE 
299, 110 Ohio St 459, .35 ALR 
1163 

Okl —First Mortg Loan Co v All- 
wein. 98 P 2d 910, 186 Okl. 491— 
Stafford v. McDougal, 42 P 2d 520, 
171 Okl 106—Bynum v Moore, 223 
P. 687, 101 Okl 128—Freeland v 
Dolen. 203 P. 182 184, 84 Okl. 286, 
quoting Corpus Juris. 

Or—Fletcher v Southern Oregon 
Truck Co, 285 P 813, 132 Or 338— 
Jaloff V. United Auto Indemnity 
Exchange, 250 P 717, 120 Or 381. 

S D —Gray v. Gurney Seed & Nur¬ 
sery Co., 252 NW 3, 5. 62 S.D. 97, 
citing Corpus Juris. 

Tenn.—Securities Inv. Co. v. Arm¬ 
strong. 79 S.W.2d 670. 168 Tenn. 
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not analogous, consistent, and concurrent.No 
act IS decisive so as to constitute a conclusive elec¬ 
tion, unless the remedial right upon which such 
act IS based is irreconcilable with the remedial 
right which the subsequent action or suit is brought 
to enforce.74 What constitutes such inconsistency 
between remedies as to require or to constitute an 
election between them has been discussed and il¬ 
lustrated supra §§ 3-10. 

§ 14. - Prosecution of Action or Suit to 

Judgment or Decree 

Subject to exceptions with respect to the effect of 
ignorance or mistake in making an election, as a general 


rule the prosecution of one remedial right to Judgment 
or decree, whether for or against plaintiff, is a decisive 
act constituting a conclusive election barring the sub¬ 
sequent prosecution of Inconsistent remedial rights. 

Subj’ect to the exceptions discussed supra § 12 
and infra §§ 22-27, as to the effect of ignorance or 
mistake in making an election and of the fruitless 
pursuit of a remedy which is in fact unavailable, 
as a general rule the prosecution of one remedial 
right to judgment or decree, whether the judgment 
or decree is for or against plaintiff, is a decisive 
act which constitutes a conclusive election, barring 
the subsequent prosecution of inconsistent remedial 
rights.75 It has been held that the rule is the 


462—Tallent v. Fox, App, 141 S 
W 2(1 485 

Tex—Schwarz v. National Loan & 
Investment Co, Civ App , 133 S W 
2d 133, error refused—Ijesln* v 
(Jritfln, Civ App , 23 S W 2d 535. re¬ 
versed on other grounds. Com App , 
25 SW2d 820—Holton v Citv of 
De Leon, Civ App. 283 S W 213— 
Tyler County State Hank \ Shiv¬ 
ers, Civ App, 281 SW 264 

Utah—Kennedy v Griffith, 95 P 2d 
752, 98 Utah 183 

Wis—Arthur J Straus Co v W 
Frank Horn Co, 192 N W 1008, ISO 
Wls 323 

20 C J p 27 note 61 

73. Ala—Campbell v. Tucker, 154 
So 821 23 Ala App 100 certiorari 

denied 154 So 82.5, 228 Ala 658 

Ariz—Snow v Kennedy, 286 P 930, 
36 Anz 475 

Ark—School Dists of Prairie Coun¬ 
ty V Massie. 279 S AV 99.1, 170 Ark 
222 

Fla—Williams v Robineau, 168 So. 
644, 124 Fla 422 

Kan —Ramsey v Peterson. 222 P 
117, 115 Kan 212 

Mass —Merchants’ Nat Bank v Ry- 
erson, 146 NE 669, 251 Mass 314 
—Houghton Ac Dutton Co v Jour¬ 
nal Engravinj? Co., 135 N E. 688, 
241 Mass 541 

N Y —City of New Y"ork v Bronx 
County Trust Co. 184 NE 495 261 
N y 64, affirming- 264 NTS 741, 
234 App Div 244, and reargument 
denied 185 NE 765, 261 NY 622 
—New Amsterdam Casualty Co v 
National Union Fire Ins Co. of 
Pittsburgh. Pa, 260 N Y.S 71, 236 
App Div 494 

Okl —^Electrical Research Products 
V Haniotis Bros, 39 P 2d 36, 170 
Okl. 144—Alliance Trust Co, Lim¬ 
ited, of Dundee, Scotland, v 
Choate, 18.5 P. 113, 76 Okl. 269 

Pa—In re Messmore’s Estate, 138 
A 81, 84. 290 Pa 107, citing Oor- 
pus Juris. 

SC.—^Winn V Harby, 172 S.E. 135, 
171 SC 301. 

S.D.—In re Bethke’s Estate, 276 N.W. 
74, 65 S.D 477. 


Tex—Smith v Smith, Civ App , 130 
S W.2d 1096, motion denied 135 S 
W2d 1010 

AVash—Halverstadt v Estus, 295 P 
175, 160 Wash 390 

20 C J p 27 note 62 

74. U S —Foshay Trust & Savings 
Bank v I*ublic Utilities Consol 
Corporation, CCA Minn., 64 F.2d 
665, certior.*iri denied 54 S Ct 69, 
290 U S 653. 78 L Ed 5f>6—Equita¬ 
ble Trust Co of New York v. Con¬ 
necticut Brass & Mfg Corporation, 
C C A Conn , 10 F 2d 91.3, revers¬ 
ing. DC. 6 F2d 582—Union Trust 
Co of Spokane v Wiseman, D C 
Or, 10 F 2d 658—Abercrombie v 
United I^igbt Ar Power Co , D C Md , 
7 FSupp 530 

Ariz —Buerger Bros Supply Co v El 
Hey Furniture Co, 40 P 2d 81, 45 
Anz 1 

Ill—Fleming v Dillon, 18 N E 2d 
910, 370 Ill 32.5. 120 ALR 1218 

Mieh—James S Holden Co v Ap- 
plehaum. 248 NAY 882, 884, 263 
Mich 507. quoting Corpus Juris. 

N y —Metropolitan Life Ins Co v. 
Childs Co. 130 NE 295, 230 NT 
285, 14 A L.R 658, reversing 170 N 
Y.S 237. 183 App Div 230, and mo¬ 
tion denied 132 N E. 885, 231 N Y. 
551—Corporate Investing Co v 
Mt Vernon Metal Prociucts Co, 
200 NYS 372, 206 App Div. 273— 
Baronberg v Humphreys, 1 N Y S 
2d 415. 166 Misc 100—Genovese v 
Horn, 189 NYS 719, 116 Misc. 

126 

NC—Irvin v. Harris, 109 SB. 867, 
182 NC 647 

Ohio—Fredenckson v Nye, 144 N. 
E. 299, 110 Ohio St. 459, 35 A L R 
1163. 

Pa —AStna Explosives Co v Dia¬ 
mond Alkali Co . 121 A. 201, 277 Pa 
392. 

Tenn—McQuiddy Printing Co. v 
Hirsig, 134 S W.2d 197, 203, 23 

Tenn App. 434, citing Corpus Ju^ 
rls. 

20 C.J. p 27 note 63. 

76. U.S—U S V Brown, C C.A , 86 
P 2d 798—National Surety Co v 
Perth Amboy Trust Co., C.C.A N 
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J , 76 F 2d 87—Williams v Barnes, 
CCA Fla , 63 F 2d 722—Jadwin v 
Hoyt, C C A Ill . 1 F 2d 784, 786, 
citing Corpus Juris —Pacific Mut 
Life Ins Co of California v. 
Rhame, D C S C , 32 F Supp 59. 63. 
quoting Corpus Juris —Intertype^ 
C^orporation v Pulver, D C Fla, 2 
F Supp 4. affirmed, C C A., 65 F.2d 
419, certiorari denied 54 S Ct. 75, 
290 U S 660. 78 L Ed 571. 

Ark—Butler Bros v. Hames, 97 S. 
AV 2d 622, 193 Ark 77 

Qa—Baxter v Gormley, 189 SE 1, 
183 Ga 509~Land v Plall, 167 S. 
E 711, 46 Ga App 404 

Kan—Morse v La Crosse Milling 
Grain & Ice Co, 229 P 366, 115 
Kan 697. 

Mass—Barnes v Peck, 187 NE 176, 
283 Mass 618 

Mich—Victor V D E Meyer Co ^ 
220 NW 773, 24.3 Mich 673 

Miss—Quitman County v Miller, 117 
So 262, 150 Miss 841 

Mo—De Mott v Great American Ins 
Co of New York, App, 131 S W 2d 
64—Headlee v. Cain, App, 250 S. 
W 611. 

Mont—.1 M Hamilton Co v Batt- 
son, 44 P 2d 1064, 99 Mont. 583, 101 
A.LR 520 

Neb —Rasmussen v. Hungerford Po¬ 
tato Growers’ Ass’n, 195 NW 469, 
111 Neb 58. 

N J —Goodman v. Boehme, 197 A. 
255, 123 N J Eq. 280. 

N Y —Elna Realty Co v Mamaquar- 
ro Apartments Corporation, 254 N 
YS. 329, 234 App Div 105—Mulli¬ 
gan V Amo, 207 NYS 407. 211 
App Div. 498—In re Frasinetti’s 
Estate, 22 N Y S 2d 718. 175 Mise. 
52, affirmed In re Decker’s Will, 24 
N Y.S 2d 988. 

Okl —Stafford v Me Dougal, 42 P 2d 
520. 171 Okl 106—Delzell v Couch,. 
299 P. 913. 160 Okl 207—Liber¬ 
ty Glass Co v Bartlett, 282 P. 
342, 140 Okl 184—Storm v. Gar¬ 
nett, 227 P 417, 99 Okl. 284— 

Brockhaus v Rose, 221 P 28. 94 
Okl. Ill—Vose V. Penny, 190 P* 
97, 78 Okl. 238. 



§ 15 

same, even though the suitor fails to secure full 
satisfaction by means of the remedy adopted, 
or has misjudged the effect of his first election. 
Where a trustee in bankruptcy obtains a judgment 
against the bankrupt for the proceeds of a trans¬ 
fer 111 fraud of creditors, it does not constitute an 
election so as to preclude him from suing in equity 
to set aside the transfer.^* 

§ 15. - Commencement of Action or Suit 

A difference of Judicial opinion exists as to whether 
in the absence of mistake or other judicial excuse the 
mere commencement of an action constitutes such an 


28 C.J.S. 

election of remedy as to preclude a subsequent action 
apparently inconsistent therewith. 

While the decisions are not harmonious, it is 
held in a number of jurisdictions that, in the ab¬ 
sence of mistake or some other legal excuse, the 
effect of which is treated supra § 12 and infra §§ 
22—2/, the mere commencement of any proceeding 
to enforce one remedial right, in a court having 
jurisdiction to entertain such proceeding, is such a 
decisive act as constitutes a conclusive election, 
barring the subsequent prosecution of inconsistent 
remedial rights,regardless of the failure to sc- 
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Tenn —Gem Motor Co v. Securities 
Inv Co, 65 SW.2d 590, 16 Tenn 
App 608 

Tex—Seamans Oil Co. v. Guy, Com 
App, 276 S W 424, reversingr. Civ 
App, 239 S W 696—Payton v 

Travis County, Civ App., 129 SW 
2d 361, error dismissed, judgment 
correct—Jeffus v Mullins, Civ 
App, 78 SVV'2d 1023—National 
Surety Co v Odle, Civ.App , 40 S 
W 2d 876—White v Bell. Civ App . 
200 S W 849 
20 C J p 28 note 67. 

Binding* election held made 

(1) Owner of notes converted by a 
broker abandoned his ripht to bring 
a contractual action when he sued 
in tort and was nonsuited for insuffi¬ 
ciency of eMdenci —Lehr v. Guild, 
206 P. 803, 71 Colo 349 

(2) Where piopert> was to be de¬ 
livered in settlement of notes, a suit 
on the notes prosecuted to voidict 
and judgment was an election estop¬ 
ping plaintiff to sue for breach of the 
agreenit rit to deliver such propertv. 
—Rea V b’lckthorn, 116 S E 216, 
29 Ga App 578. 

(3) T’lamtiffs, who had elected to 
bring an action in claim and delivery 
for a bale of cotton, and had pur¬ 
sued this remedy to a judgment for 
defendant, arc estopped to bring an 
action against defendant for convei- 
sion of the identicai bale of cotton. 
—C M Davis Son & Co. v. Stukes, 
115 S E 814, 122 S C 539 

(4) In suit for rescission, and In 
alternative for damages for de< eit in 
sale of lands, cause having be« n sub¬ 
mitted to jury solely on theory of 
damages, remedy of rescission was 
thereby excluded —^American Rio 
Grande Land & Irrigation Co v. 
Bellman, Tex Civ'App , 272 S W. 550 

(5) Purchaser suing in replevin for 
possession of automobile, and pro¬ 
ceeding to trial and final judgment, 
with full knowledge of contents of 
contract, and defendants’ assertion of 
their rights thereunder, is bound by 
Judgment, and cannot sue for refor¬ 
mation of contract, only remedy be¬ 
ing prosecution of appeal.—^Washing¬ 


ton V Sander, 268 S W 604, 167 Ark 
420. 

Default Judgment 

Howev'cr, the entering of a default 
judgment in action for conversion 
arising on breach of contract w'as 
held not election of remedy where 
judgment was to stand only until 
further order and the whole contio- 
versy remained before the court — 
Bank of Williarnsville v' Amherst 
Motor Sales. 254 X.Y S. S25, 23 1 App 
Div 261 

76. U.S—Pacific Mut Life Ins Co 
of California v. Rhamc, D C S C 32 
F Supp 59—lnttrtyp<* Corpoi.ilIon 
V Pulver, D C Fla . 2 FSupp 4, .if- 
firmed. CCA, 65 Fid 413, <(rtio- 
ran denied 54 S Ct 75, 290 U S bfifi, 
78 LEd 571. 

Mo —Tooker v Missouri Power & 
Light Co, SO SW2d 691. 3.36 Mo 
592, 101 ALR 365. transftrnd 

see. App., 63 SW2d 217~Powt 11 
v Schultz, App, 118 S W^ 2d 25, 30, 
quoting Corpus Jtixis. 

N Y —Farrell v'. National Civ'il Sei v- 
ite Endowment Assn, 194 N Y.S. 
683, 201 App Div. 0‘)l, 

Tex—Marshall v Mayfield, Com 
App, 227 S W 1097, reversing Tul- 
los V. Maj field. Civ.App, 198 S.W. 
1073 

Utah—Cook V. Covey-Ballard Motor 
Co. 253 P 196, 69 Utah 161 
20 C.J p 29 note 68 

"When a plaintiff brings a df‘- 
fendant into court on a claim which 
plaintiff can enforce by two methods 
of court procedure and elects the 
method he desire s to pursue, and 
such method fails to accomplish the 
results desired and anticipated, he 
cannot bring a second suit and seek 
to pursue the remedy discarded by 
him on his first suit.”—Rushing v. 
Hall, Tex Civ App, 74 S W 2d 761, 
705 

77. Ga.—Johnson v. Epting, 196 SE 
413, 185 Ga 667 

Mo—Powell V. Schultz, App., lljB S 
W 2d 25, 30, quoting Corpus Juris. 
Tex—Employers’ Indemnity Corpora¬ 
tion V. Felter, Com.App, 277 S W. 
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376, 378, quoting Corpus Juris, and 
reversing Civ App, 264 SW 137 

20 C J p 29 note 69 

78. U S —Thomas v Sugarman, N 
Y, .30 set 650. 218 US 129, 54 
L Ed 967. 29 L R A .N S , 250 

20 C J p 29 note 70 

79. U S —S V Oregon Lumber 
Co Or. 4.1 set 100, 260 US 290 
67 Tj Ed 261—Minneapolis Nut 
Bank of Minneapolis, Kan v Lib¬ 
erty Nat Bank of Kansas (’’itv, C 
C A Kan . 72 F 2d 434 

Ark—Belding v Whittington, 243 R 
W 808. 154 Ark 561, 26 A L R 107 

Ga—Willingham Moms Plan 

Bank of Georgia, App, 10 S E 2d 
299 -llaw'thorne v J’ope 180 SE 
920, 51 GaApp 498—L-ind v Hall 
167 SE 711 46 GaApp 104 

Ind—I'lttsliuigh Plate Glass Co \ 
Young, 151 N E 227, 84 Ind App 
313 

Kan—Ireland v. Waymire, 101 I* 
301, 107 Kan 381 

La—R B Georgt A!,rhiriery Co \ 
New Orlean.s. T * M R Co, 119 
So 43i, 4 15 167 La 474, citing 

Corpus Juris, and reversing 119 
So 47.1, 9 La App ,102 

NJ—Kvedar v .Sh.ipiro, 119 A. 104 
98 N J Law 225—Blum Bldg Co 
V. Ingersoll, 1J4 A 176, 99 N J Eq 
563. affirmi-d 137 A 916, lOl N J 
Eq 291—Zan/onico v Zanzonu'o, 
186 A 779. 14 N .1 Aliac 674 

NY"—.luhnson v International Har¬ 
vester Co of America, 263 N Y S 
262, 237 App Div 778, motion 

granted 189 N E 748, 263 N Y 667 
—Hoc hreich v Amalgamated Laun¬ 
dries, 240 N Y S 11. 136 Misc 507 
—Flagg V. Moses. 230 NYS 179. 
132 Misc. 494. afhrrnc'd 233 NYS 
753, 225 App Div 887—Zurhek v 
Slankus, 211 NYS. 342, 125 Misc 
457—Jackson v Howard, 24 N Y S 
2d 488, reversing 22 N Y S 2d 442, 
174 Misc 382 

Or—Bank of California Nat Ass’n v. 
Schmaltz. 9 P 2d 112, 139 Or 163 
—Fletcher v. Semthern Oic^gon 
Truck Co, 285 P. 813, 815, 132 Or. 
338. citing Corpus Juris. 

RI—Arnold Realty Co v William 
K. Toole Co, 115 A 565. 5C7. 44 R 
1. 83. citing Corpus Juris. 
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cure satisfaction by means of the remedy adopt- 
cd.^^ Even in such jurisdictions, however, there 
are circumstances where the mere ccjmmencement 
of an action will not constitute such an election 
as to preclude a subsequent action apparently in¬ 
consistent therewith So it has been held that 


the mere commencement of an action to obtain the 
reformation, rescission, or vacation of an instru¬ 
ment IS not such an election to dissaflirm the trails • 
action as would preclude a subsequent action on 
such instrument,^- but there is authority to the 
contrary In any case, a party cannot be cs- 


Utah —Cook v Covey-Ballard Motor 
Co. Jr>.{ 1 l‘)6 199. 69 Utah 161 

(iting Corpus Juris. 

Wash—Andorson v Bauei, 264 I* 
410, 146 Wash 591—Bohneman v 
Shoemer 252 I* 13.1. 1.36, I4l Wash 
560 quoting? Corpus Juris. 

20 C J p 29 note 73 

“If a part> should invoke a reme¬ 
dy appropriate to a certain state of 
facts, and there should exist another 
reined > aF»piopria1o to a diflfeient 
state of facts inconsist* nt with and 
repugnant to the first st.ite of facts, 
his invof.ition of the first remedy is 
an eh ction which by thf* bare < om- 
menfemfuit of Ihf .idion w'lll bar his 
rififht to invoke the other"— 
han V McMahon 115 SE 291. 295. 
122 SC .3.36. 26 A I. It 1295 

Contrary rule criticised 

“Somt of the cases which adhere 
to this latter view' [that eommenc <- 
mint of action is not an election] 
dc‘'il w’lth th(‘ question as if it wc‘re 
one of estoppel in pais betweem p.ar- 
ties to a transaction, and trcnil the 
hnnjfiriK of the first suit as if it 
were only .i repi esentation or ad¬ 
mission and seem to think that there 
must be a supfi added dement of 
ch.ant^e in condition, or action m 
leli.ince on it to prevent the* plairi- 
tilT fiom dismissing? his suit and 
asserting an inconsistent remedial 
right To us this .ippears to lie too 
restricted a vnw The doo- 

tiine ot election of me cmsistcnt icm- 
edies or inconsistent iemcdi.il rights 
rests on a bro.idei b.asis Where one 
IS in a situation in which he may 
elect hetw<*en two inconsistent pro¬ 
ceedings, the choice of the position 
w'hich ht will l.'ikt must be made be¬ 
fore bringing suit, or in doing so 
Ilt‘ has no right to bring eithei ac¬ 
tion except by selecting and ddei- 
miiiing to ciccup> <i position con¬ 
sistent with that actum and Incon¬ 
sistent with the* other If, with ac¬ 
tual know'ledge* or notice of the 
substantial facts, he chooses the 
position which he will occupy, and 
which will authorize him to appeal 
to the c*ouits for cme of the reme¬ 
dies, and does in fact proceed m 
cciurt to enforce such remedy, it 
would seem to be little short of 
trifling with judicial procedure to al¬ 
low him at his mere option to 
change his mind, dismiss his suit 
repudiate the position which he has 
thus solemnly taken, assume anoth¬ 
er directly inconsistent with it, and 
ask the courts to enfort e a retriedv 
based on his new election"—Glynn 

28 C.J S —GO 


County Bd of Education v. Day, 57 
SE 359. 128 Oa 156. 165 
Prejudice unuecessary 

For election of inconsistent rem- 
c dies to be had. plaintiff need not 
succeed in maint.aining his original 
position through judgment nor need 
opposite party be prejudiced by 
maintenance of original action — 
Land v Hall 167 SE 711, 46 (la 
App 404 

Failure to dismiss actiou 

P.irty by cornmcnc ing action and 
failing to dismiss the same before 
socking relief by another insistent 
attion has elected his remedy — 
(’’hnstman v Itinehart. 270 P 1()5‘) 
1062, 46 Idaho 701, citing Corpus Ju¬ 
ris. 

Election held showu 

(1) Widow, who joined in plain¬ 

tiff’s praver for relief in action for 
determination of dower, irrevocably 
elected to have sale of premises — 
Miller v Moser, 251 NYK 37 2.33 

App Div 867 8(.8, citing Corpus Jn- 
ris, and appe.il dismissed ISO NE 
.133 258 N Y 552 

(2) Where p.irty instituted action 
to recovei value of property thus 
ricknowledging transfer of title to 
other paitv, he could not thereafter 
institute another action on the 
theory that title did not pass — 
Sexton V I’rendeigast, 177 N E 823, 
277 Mass US 

(3) (Vinditional buyer's answer and 
cross complaint seeking benefits of 
statute relating tc> defense in le- 
plevin of mortgaged prc>peit\ w'as a 
conclusive election of reined> —Com¬ 
mercial Inv Trust v' Fi^rman, 10 S 
AV 2d 897, 178 Ark 695 

(1) Purchaser’s action against 
v'endoi to recov'er payments, al¬ 
though di.scontinued, bars subse¬ 
quent suit b> purchaser for specific 
performance—Van Buren F'lne, 

139 A 486, 101 N ,I Eq 327. affirmed 
143 A 921, 103 N .1 Eq 327 

80. Nev—Robertson v Robertson, 

180 P 122. 1.3 Nev 50 

Utah—Cook v Co\<'>-Ballard Motor 

Co. 253 P 196, 69 Utah 161 

81. NY—Hill V McKinley, 4 N.Y. 

S 2d 656. 254 App Dlv 283. 

20 C.J p 31 note 79 
Absence of prejudice 

Where suit for rescission on 
ground cif fraud of a settlement and 
indemnity agreement entered into 
upon dissolution of brokerage part¬ 
nership was discontinued before 
final judgment, subsequent suit upon 
the agreement, in absence of show- 
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ing of detriment to defendant or that 
his position was in any way changed 
as result of commencenu nt of action 
tfj rescind, was not bair«*d—Hill v 
McKinley, 4 N Y S 2d 656. 254 App 
Div 2.93 

Eo cause of action 

Ac tion at law by vendor against 
vendee based on complaint stating no 
cause of action, and subsequently' 
dismissed, did not bar suit for 
specific performance—Van Buren v 
Pine. 139 A 486. 101 N .1 Eg 327. af¬ 
firmed 143 A 921, 103 N .1 Plq 327. 

82. NY—Brenner v'. Title Guaran¬ 
tee & Trust Co , 28') N Y S 503 . 
159 Misc 848. affirmed 289 N Y S. 
506. 248 App Div 682 

Okl -Gorman-Head Auto Co v Bar- 
lelf. 188 P 1083. 78 Okl .31 
20 C 1 p .30 note 75 

“AVhile the causes of action joined 
in this case* would, as already' point¬ 
ed out, rest upon an inconsistent 
state of facts, the remedv' sought 
in one is no substitute for the rem¬ 
edy sought in the otheT A suit in 
the first instance upon the contract 
for dam.ages for breach would no 
doubt be an .nffirmanee of it, w'hich 
would pieclude an action for rescis¬ 
sion, but the reverse is not true*"— 
Bischoff \' Ilustisford State Bank, 
218 NW .353 .357. 195 Wis 312. fol¬ 
lowed in Thurow v Hustisford State 
Bank 218 NW 357 195 Wis 322 and 
Drachenberg v Hustisford State 
Bank, 218 NW 357. 195 Wis .32.3 
"The failure to secure relief, based 
upon a rescission, unless for a 
failure to establish the fraud, sim¬ 
ply leaves the party who sought 
it in the attitude of having conclu¬ 
sively afiirmed the contract But 
affirmance of the contract does not 
waive the fraud nor bar the right to 
recover damages, but bars a subse¬ 
quent rescission merely ’—Reineri- 
son V Struthers 207 N AV 247, 249, 
201 Iowa 1186 

Bringing of action at law npon 
contract which does not procci*d to 
final determination upon merits does 
not bar subseciucnt suit to rc*form 
contract and receiver upon c’onlr.act 
as reformed—Franciscan lIotc*l Co 
V Albuquc*rque Hold Co, 24 P 2d 
718, 37 N M 456 

83. N .1 —Blum Bldg Co v Inger- 
soll, 1.34 A 176, 99 N .T Eq 5()3. af¬ 
firmed 137 A 916, JOl N J Eq. 
291 

Tenn—Grizzard v Fite, 191 S W. 
969, 137 Tenn 103, LR.A.1917D 

652 

20 C.J p 31 note 76. 
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topped from prosecuting an action by the prior 
commencement of another action unless he has pre¬ 
viously elected to proceed upon a theory entirely 
inconsistent with the one which he later endeavors 
to proceed upon.*^ 


In other jurisdictions it is held that the mere 
commencement of a proceeding is not such a con¬ 
clusive election as will prevent plaintiff from ob¬ 
taining a dismissal thereof, and from instituting 
another proceeding to enforce an inconsistent reme¬ 
dial right and it has even been said that incon- 


M Kan —Darnell v Haines. 240 P 
582, 119 Kan 633 

N.J —Van Buren v Pine, 139 A 486, 
101 N J Eq 327. affirmed 143 A. 921. 
103 NJ.PJq 327 

Or—Fletcher v Southern Oregon 
Truck Co. 285 P 813. 815. 132 Or 
338. quoting Gorpns Jorls. 

SC—McMahan v McMahan, 115 S. 

E 293. 122 SC 336. 26 A L..R 1295 
20 C J p 30 note 74 

Necessity of inconsistency see supra 
§ 13 

What constitutes inconsistency see 
supra §§ 4—10. 

“A party may have alternative 
remedies which are not so inconsist¬ 
ent. An example of this is tht al¬ 
ternative right to bring action for 
damages for breach of contract or 
demand full or specific perfoimance 
These remedies are both predicted on 
the existence of the contract and 
the mere commencement of one will 
not be a bar to the other 
Minn —Marcus v National Council 
K L C. 149 NW 197, 127 Minn 
196. 202 

SC—McMahan v McMahan. 115 SE 
293. 295, 122 SC 336. 26 A L.H 
1295 

xro election of consistent reme- 
dies occurs until judgment is entered 
or satisfaction is had—Battle v. 
Battjes, 264 NW 367, 27^ Mich 267 
Samnges and specillc perfor m a n ce 

(1) Institution of suit for specific 
performance is not bar to subsequent 
action on contract for damages 

Ga—Sampson v MtRae, 116 SE 651. 
29 Ga App 690. conforming to an¬ 
swers to certified questions Cone V. 
American Surety Co, 115 S E. 481, 
154 Ga 841 

NJ—Betker v Kelsey, 157 A. 177, 9 
NJMist 1265 

Wis —Pierson V Dorff, 223 N W. 579, 
198 Wis 43 

(2) Likewise, one w'ho is wronged 
by repudiation of a contrac*t, and 
who brings a .suit at law for danri- 
ages, wherein the damages sought 
are in substance a performance of 
the contract, will not be precluded 
from bringing a subsequent suit in 
equity for specific performance if the 
suit at law was not completed — 
Levy V Massaphusetts Accident Co , 
2 A 2d 341. 124 N.J.Eq 420 

(3) So a vendor’s action to recover 
balance of contract price, later dis¬ 
continued, did not bar bis subsequent 
suit for specific performance, in ab¬ 
sence of estoppel —Van Buren v 
Fine, 139 A. 486, 101 N.J Eq. 327, 


affirmed 143 A. 921. 103 N J Eq 

327 

(4) Consistency of remedy in dam¬ 
ages and remedy of specific perform¬ 
ance see supra § 6. 

85. U.S —Twohy Bros Co v Rog¬ 
ers. CCAArlz, 293 F. 666 
Fla—^Williams v Robineau, 168 So 
64 4, 124 Fla 422 

Idaho—Gndley v Ross, 217 P 989 
990, 37 Idaho 693. citing Corpus 
Juris. 

Mo—Bell V Butte Inv Co. 250 S 
W. 381—Tracy v Aldrich. 23(> SW 
347—Baker v Sovereign Camp. W 
O W. App. 116 SW2d 513 233 

Mo App. 13. transferred, see 125 S 
W 2d 849, 344 Mo 230—Maiden v 
Fusher, App . 17 S W 2d 563 
Mont —State ex rel Crowley v Dis¬ 
trict Court of Sixth Judicial Dist 
in and for Gallatin County. S8 P. 
2d 23. 108 Mont. 89, 121 A L R 
1031 

Ohio—FTederifkson v Nye, 144 N 
E 299. 110 Ohio St 459, 35 ALU 
1163. overruling prior inconsistent 
decisions 

Tt-X—(lerard \ National Bond & 
Mortgage Corporation, Civ App , 86 
S W 2d 74, error refused—Adami v 
Robinson, Civ App 299 S W 659 
—Holland Tex.is Hyr»olheek Bank 
of Amsterdam, Holland v. Broorcks, 
Civ App , 297 S.W 1070—Kick v 
Farrill, Civ App, 26C SW 622— 
Hartford Life Ins Co v Patterson, 
Civ App, 231 SW 814, error re¬ 
fused 

20 C J p 31 note 80 
Particular remedies 

(1) The mere commencement of 
suit for breach of contract did not 
preclude purchaser from bringing 
subsequent action against vendor's 
successor for specific performance, 
the election of remedies not being 
complete until the rendition of Judg¬ 
ment —Tracy v. Aldrich, Mo., 236 S 
W 347 

(2) Party was entitled to dismiss 
suit before it was called for trial or 
any Judgment or orders entered, and 
was not bound by an election or pre¬ 
cluded from prosecuting a subse¬ 
quent suit for the same purpose.— 
Kiel V Staber, Tex Civ App , 116 SW 
2d 809, error refused. 

(3) It has been held, however, that 
the text rule does not apply in the 
case of an action for damkges in 
effect ratifying a contract, its mere 
commencement precluding a subse¬ 
quent action for rescission, although, 
if the action for rescission is first 
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instituted, its abandonment does not 
preclude a subsequent action for 
damages —Rick v Farrell, Tex Civ. 
App. 266 SW 522. 

More filing of answer in action on 
note, allegfd to have been obtained 
by plaintiff’s exercise of duress and 
undue influence on payee, since de¬ 
ceased, was held not bar to maker’s 
action for spec ifle performance of 
plaintiff’s contract to convey realty 
formerly belonging to payee —Fogler 
V Purkiser. 16 P 2d 305. 127 Cal App. 
551 

Judgment set aside 

Fact that judgment was rendered, 
which was afttrward set aside on 
motion for ni'w trial, is not such a 
determination as precludes applica¬ 
tion of rule that commencement of 
proceeding, dismissed before final 
judgmint dots not constitute an 
eltttion of remed\ barring a second 
inconsistent suit —Brayton v Gunbv, 
Mo App, 267 S VV 150 

Dismissal without prejudice 

Institution of pui chasers’ action 
for rescission, dismissed without 
prejudice did not estop purchaseis 
from maintaining action for mis- 
repfesentalions—Kramer v As- 
sot lated Almond GroA^ers of Pasti 
Robles, 295 P. 873. Ill Cal App 595 

No cause of action 

A petition which did not state facts 
constituting a cause of action did not 
constitute an election of remedies 
as to preclude a subseiiuent action — 
Willeko V Neuenschwander, 9 N E 2d 
1018, 55 Ohio App 627. 

Zn Michigan 

(1) It has been held that the mere 

bringing of an action which has been 
dismissed before judgment and m 
which no element of estoppel in 
pais has arisen is not an “election of 
remedie.s ’’—Hickey v Mahon’s Es¬ 
tate, 287 NW 430. 290 Mich 193— 
Hartford Accident & Indemnity Co v 
Jirasek. 235 NW 836, 254 Mich. 

131—Humiston v. Bridgman, 161 N. 
W 862, 196 Mich. 82 

(2) According to other decisions, 
however, election occurs on institu¬ 
tion of suit or the taking of other 
unequivocal action —Battle v Batt¬ 
jes, 264 NW 367. 372, 274 Mich 267, 
citing Corpus Juris —Noto v Acme 
Truck Sales & Service Co , 259 N W. 
300, 270 Mich 394—Mintz v. Jacob, 
128 NW 211, 163 Mich 280—Cooper 
v Smith. 67 N.W. 516, 109 Mich 458 
—Thomas v-Watt, 62 N W. 345, 104 
Mich. 201—^Black v. Miller, 42 N.W. 
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sistent remedies may proceed concurrently®® until 
the satisfaction of the claim by one remedy puts an 
end to the enforcement of the other.®^ Many cases 
hold that plaintiff must have received some benefit 
from, or caused some detriment by, his action in 
order that its mere commencement may constitute 
an election precluding a subsequent inconsistent 
remedy.®® It has also been held that the prior ac¬ 
tion must either be pending or have been prosecut¬ 
ed to a final determination in order to bar another 


§ 16 

concurrent remedy for the same right.®® 

Where * a party alleges two inconsistent causes 
of action or remedies in the same complaint or 
answer there is no election as to either,®^ but at 
the time of trial plaintiff may be required to elect 
between them.®^ 

§16. - Participation in Pending Proceed¬ 

ings 

Generally the assertion of a remedy by a party in 
pending proceedings before a court having Jurisdiction 


837, 76 Mich 323—Nield v. Burton, 12 
N.W 906, 49 Mich 53 

88. Va —Richmond Union Pass. R 
Co V New York, etc. R. Co. 28 
S E 573, 95 Va 386 
20 C J p 32 note 81. 

87. Cal—Crittenden v St. Hill. 166 
P. 1016, 34 Cal App 107 

88 . Ala.—Knowles v Dark & Bo*— 
well. 99 So 312, 313, 211 Ala 5% 
citing: Corpus juris. 

Pla.—Williams v Robineau, 168 So 
644, 124 Fla 422 

Mo—Cowan v Young:, 220 SW 869, 
282 Mo 36—Braylon v Gunby 
App. 267 SW 450 
Ohio—Frederickson v Nye. 144 NE 
299, tlO Ohio SI 450, 35 A D P. 
1163 

Okl—Lester v Fields, 43 P 2d 87, 
171 Okl 442—Edwards v Edwards, 
233 P 477 10S Okl 93—Sauer v 
Bradley, 210 T* 726, 87 Okl 277— 
Gorman-Head Auto Co v. Barrett 
18S P 1083. 78 Okl 34 
Tenn.—Gem Motor Co. v Securities 
Inv Co 65 SW2d 590, 10 Tenn 
App 608 

Tex—Buckner v Eubank. Civ App 
131 S W 2d 1099—I’aylon v Tra\ is 
County. Ci\App, 120 S W 2d 361. 
error dismissed—Adami v Robin¬ 
son. Civ App.. 299 S W 659—Rl< k 
\ Farrell, Civ App., 266 S W 522 
20 CJ P 32 note 83 

Necessity of benefit or detriment 
g:e*nerally see supra § 12. 

“The rule appears general that 
bring:ing: of a suit, subsequently dis¬ 
missed, IS not an election of a rem¬ 
edy But if one institutes a suit 
upon a definite theoiy of his rig:ht.s 
in the matter, and pursues that rem¬ 
edy until he editains a ruling: which 
eiperates to his advantage or to the 
disadvantage of the opposing party, 
his election is complete and he can¬ 
not afterwards pursue a remedy in¬ 
consistent with his first course “— 
Bell V Butte Inv Co, Mo., 250 S W 
381, 383 

ReasouB for rule 

(1) “The purpose of the doctrine of 
election of remedies is not to pre¬ 
vent recourse to any remedy but to 
prevent double redress for a single 
wrong That the final and determin¬ 
ative character of the choice must 
appear in order to constitute election 


Is undoubted ’’—First Nat. Bank v. 
Flynn, 250 N W 806, 808, 190 Minn. 
102, 92 A L R 1272. 

(2) “The doctrine of election of 
remedies is based upon the principles 
of estoppel If the first action 
brought is dismissed prior to being 
Jetermined upon its merits, then 
there is no estoppel by record, but 
if the defendant has received legal 
detriment from the change in the 
form of action, there is an estoppel 
in pais, and plaintiff is precluded by 
the defense of election of remedies, 
even though the first suit was dis¬ 
missed before final judgment.”— 
Waugh V Williams, 119 S W 2d 223, 
225 342 Mo 903 

(3) Doctrine of election as based 
on estoppel see supra 5 1b 

Befenss in prior suit 

(1) Where defendant in prior suit 
asserted claim by cross action and 
rctelved the benefits thereof in the 
settlement of the suit, he cannot in 
i suiisequent action assert an incon¬ 
sistent remedy—Gerard v National 
Bond & Mortgage Corporation, Tex 
Civ App, 86 SW2d 74, error re¬ 
fused 

(2) By defending an ejectment suit 
until she obtained a deeision in her 
favor holding that no title passed to 
plaintiff, defendant m such suit elect¬ 
ed her remedy, and cannot subse¬ 
quently be heard to as.sert that plain¬ 
tiff in such prior action acquired title 
by the same deed which she claimed 
in the first case was void, the sec¬ 
ond case being maintained by her 
to obtain damages for fraud in pro¬ 
curing title to and possessing the 
property in question —^Bell v. Butte 
Inv Co, Mo, 250 SW 3bl 

Mistrial 

A common-law action resulting in 
mistrial did not estop party from 
proceeding with inconsistent equita¬ 
ble action where equitable action was 
instituted before common-law action 
was begun and no benefit or detri¬ 
ment resulted from first suit—Pol¬ 
lard & Bagby v Morton G Thal- 
himer, Inc., 194 SE 701, 169 Va 
529> 

In California 

(1) The text rule has been fol 
lowed—Commercial Centre Realt\ 
Co. v. Superior Court in and for Citj 
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and County of San Francisco, 59 P. 
2d 978. 7 Cal 2d 121, 107 A L.R 714 
—Campanella v. Campanella, 269 P. 
433. 204 Cal 515—Mansfield v. Pick¬ 
wick Stages, Northern Division, 215 
P 389, 191 Cal 129—De Laval Pac. 
Co v United Cleaners’ & Dyers* Co., 
224 P 766. 66 Cal App 584. 

(2) It has been held, however, that, 
in absence of mistake, commence¬ 
ment of proceeding to enforce one 
remedial right generally constitutes 
conclusive election barring subse¬ 
quent prosecution of inconsistent 
rights —Martin Music Co v Robb, 1 
P2d 1000, 1002. 115 Cal App 414, cit¬ 
ing Corpus JtLTiK. 

89. Ind —Fast v Judy, 147 N E. 728. 
83 Ind App 85 

20 C J p 32 note 84. 

Abaiidoiied suit 

Grantor's institution of suit to 
cancel deed fraudulently procured 
by his agent who conveyed to third 
person, did not preclude grantor, on 
abandonment of such suit, from su¬ 
ing agent for damagi^s for fraud per¬ 
petrated on him —Fast v Judy, su¬ 
pra 

90. Ala —Bankers' Mortg Bond Co. 
v Rosenthal, 145 So 456, 459, 226 
Ala. 135, citing Corpus Jlxrls — 
Southern Building & Loan Ass'n v 
Bartee, 139 So 20.t lM Ala App 555 
quoting Corpus Juris, and certio¬ 
rari denied 139 So. 294, 224 Ala. 
276 

Mass—Katziff v Goldman, 142 N. 

E. 9LM 248 Mass 365 
Okl—Lester v Fields, 43 1^ 2d 87, 88, 
171 Okl 44 2, quoting Corpus Ju¬ 
ris. 

Tex —Lancaster v Gray County, Civ. 

App . 127 S W2d 385 
20 C J p 31 note 77 
Seeking Inconsistent relief in alter¬ 
native see supra § 12 
In abseuoe of prejudice 

Where party elected to proceed 
upon one cause of action, without 
having gained any advantage or 
causing any detriment, he may be 
permitted to withdraw announce- 
nriHnt and elect to proceed upon other 
cause of action stated in complaint — 
Berry-Beall Dry Goods Co v. Fran¬ 
cis, 230 P 496. 104 Okl 81 

91. Wash—Carabln v. Wilhelm, 161 
P. 87, 87 Wash. 62. 
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thereof, such as an Insolvency proceeding or a proceeding 
for the settlement of a decedent's estate, constitutes a 
conclusive election barring another proceeding based 
upon an inconsistent remedial right. 

Any act of a parly durinj^ the pendency of pro¬ 
ceedings before a court having jurisdiction there¬ 
of, by which relief based upon one remedial right 
is claimed, constitutes a conclusive election which 
will preclude the same party from prosecuting an¬ 
other proceeding based upon an inconsistent re¬ 
medial right ,92 but It does not preclude the prose¬ 
cution of a proceeding based upon a remedial right 
which is consistent with the one first asserted, al¬ 


though both arise from the same transaction 
and in order to have the act constitute an election 
It must have been done by one who was a party to 
the first proceeding, and who is also a party to the 

second. 9 4 

Fartictpation in insolvency proceeding. As a 
general rule ihe prcstiUation of a claim against 
the estate of an insoh ent constitutes such an elec¬ 
tion of remedies as will preclude the subsequent 
prosecution of an action or suit based on an in¬ 
consistent remedial right,^5 but not of one which 
IS consistent,96 at least until satisfaction is 


92. Ark—Holland v Bradley, 118 S 
W2d 262. 196 Ark 464 

Mich—Bailey V Bailey, 248 NW 
574. 263 Mith 137 

Okl—Freeland v. Dolcn, 203 P 182. 
84 Okl 286. 

Tex—Arnes v Herrinifton, Civ App 
139 S W 2d 183, error dismissed, 
judijment corrci t 
20 C J p 32 note 85 

93. Okl—Cox V Smith, 43 P.2d 439, 
171 Okl 567 

20 C J p 32 note 86 
Remedies held consistent 

(1) Child’s father was not barred, 
althoufirh intervening in dependency 
proceeding in juvenile court, from 
petitioning divorce court to modify 
dc< ree sci as to change custodv' — 
Boss V Ross, 5 P.2d 246, 89 Colo 
536, 78 ALR 313. 

(2) Administratrix’ filing of claim 

against village under statute pro¬ 
viding for payments to representa¬ 
tives of deceased volunteer fire¬ 
men was not *ele<tion of remedies,” 
precluding subsequent recovery from 
village on theory of negligent ojiei- 
ation of fire truck —Ottmann v. In- 
coiporatid Village of Rockville Cen¬ 
ter, 271 NYS 391, 241 App Div 

843 

94. N Y —Kinstein v*^ Dunn, 70 N 
YS 520, 61 AppDiv 195, affirmed 
63 NK 1116, 171 NY. 648. 

20 C J p 32 note 87. 

95. Conn—Gerber & Co v. Wilson. 
158 A. 803, 114 Conn 378. 

Wyo —Continental Oil Co. v. Ameri¬ 
can Co-op Ass’n, 228 P. 503, 31 
Wyo 433 

20 C.J p 32 note 88 
Blection held made 

(1) Drawer of sight draft, who es¬ 
tablished claim for proceeds of draft 
in part general and in part pre¬ 
ferred against insolvent collecting 
bank, could not recover against 
drawee of sight draft —J T Enler- 
line & Son v Andrew, 231 N.W. 416, 
211 Iowa 176. 

(2) Where a creditor who has a 
lien on the real estate of a bankrupt 
debtor elects to proceed in the bank¬ 
rupt court and proves his debt, he 
thereby waives his right to insti¬ 


tute any suit at law or In equitv 
which w'ould in any way be incmi- 
*=;istcnt with hia election to obtain 
satisfacton of his debt m the bank¬ 
rupt cj proceedings—Spilman v 
Johnson. 27 Gratt 33, 68 Vu 33 

Claini by conditional seller 

(1) Seller’s filing claim in receiv¬ 
ership and receiving dividends, al¬ 
though no attempt Ivas made to 
waive right to retake prop»‘rtv under 
conditional sales contract, was “elec¬ 
tion of remedy ” 

ITS—Webtr Showcase & Fixture Co 
V Waugh. DC Wash. 42 F 2d 515 
Mich—H G Vogel Co v Driginal 
Cabinet Corporation, 233 N W 2()l>, 
252 Mich 129 

(2) So also a seller who filed gen¬ 
eral claim and sc<uied order of al¬ 
lowance, equivalent of judgment for 
price, mad* «I<‘*'tion—Bailey v 
Bailev. 248 NW 574, 263 Muh 137 

(3) However, participation In the 
receiveiship prcicceding is merel> 
equivalent to commencement of suit, 
and the mere filing of proof of claim 
renting claim of title to the prop¬ 
erty sold without asking for specific 
relief is not an election of remedy to 
recover the purchase price and aban¬ 
don the right to reclamation —H G 
Vogel Co v. Original Cabinet Corpo¬ 
ration, supra 

Party not flUng claim 

The acceptance and retention by 
claimants of dividends paid to them 
by liquidator of foreign corporation, 
without filing any claim with him or 
solicitation upon their part, did not 
constitute a waiver of their right to 
pursue their remedy in accordance 
with statute relating to disposition 
of New York property of foreign cor- 
jioration —Dimer v American-Orien¬ 
tal Banking Corporation, 15 N Y' S.2d 
428, 258 AppDiv. 752, motion denied 
25 N E 2d 142, 282 N Y 588, at- 

firmed 27 N E 2d 40, 282 NY. 748 

96. U.S—U S. V Georgia Marble 
Co, CCAGa, 106 F 2d 955—-Title 
Guarantee & Trust Co. v Mcll- 
wain, C C.A.Cal., 73 F 2d 754—Equi¬ 
table Trust Co. of New Yoik v 
Connecticut Brass & Mfg. Corpora- 
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tion or A Conn, 10 F 2d 913, re- 
versing, DC 6 F 2d 582 
(\il—Veider v American Loan Soc . 

*12 P 2cl 1081, 1 Cal Jd 17 
Del —Hannigan v Italo-Petroleum 
Corporation of America, 181 A 4 
7 WWH.irr 180 

Ill—I'ollock V. Cantlin, 253 Ill App 
22 ') 

Mich —Kolakowski v Cyman, 281 N. 

W 332. 285 Mi<h 585 
Mq,—Schcrol Consolidated Dist No 
10 of Arbvrd v Wilson. 136 S W 
2d 349, 345 Mo 598 
N J —Pack«*r v L«‘hner, 180 A 407 
115 NJ Law 34b 

NY"—T’oswuk V ('•utten, 15 NTS 
2d 877 258 AppDiv 218. reargii- 

ment domed 17 N Y S 2d 999, 258 
App l)iv 958 

Pa—In re Messmore’s Estate, 138 A 
81, 290 Pa 107 

Tex —Intel nat lonal & G N Rj Co 

V Conriote Inv Co, Com ApP. 2b J 
SW 265, affirming, Civ App 301 
S W 718— Tyler County State Bdnk 

V Shivers, ('iv App . 281 S W 264 
affirmed. Com App . 6 S VV" 2el 108 

Wash —Yokohama Spee le Itank v t" 
S Fidelity & tluarjinty Co, 212 P 
564, 123 YVa.sh J87, moelilitd <»ri 

other grounds 216 P. 851, 12 1 

Wash 387 
20 C J p 3 5 note 90. 

Actions consi.stent with filing claim 
against a.ssq;nep for benefit of 
creditors see supra § 10 
Bisidljag election held not shown 

(1) Substituted trustee’s filing of 
claim against leceiver of former 
trustee for payments "on trust deed 
did not preclude ait ion against bank 
appropriating money —First Nat 
Bank of Chicago v Newhouse, CCA. 
Ill, 17 F2d 228, affirming, DC. 
Newhouse v First Nat Bank of Chi¬ 
cago, 13 F2d 887 

(2) That award to tort claimant 
injured by insured automobile was 
made in receivership proceeding 
against insurer did not constitute 
waiver by claimant of right to pro¬ 
ceed against insured, where award 
was not paid —Mathewson v Col- 
oitts. 188 N E 601, 284 Mass 581 

(3) Filing of claim with liquidat¬ 
ing agent of insolvent bank, based on 
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had.®*^ Thus the filing of a claim against an insol¬ 
vent will not bar an action against one secondarily 
liable on such claim nor will the filing of a claim 
bar an action against a bankrupt for fraud.^^ Also 
the assertion of a supposed, but nonexistent, right 
in an insolvency proceeding does not preclude a 
party from pursuing his rightful remedy ^ 

Procccdxnq for scllluu] dct client's estate. The 
administration of an estate is a court proceeding 
to which the doctrine of election of remedies is ap¬ 
plicable,- so that the jiroseciition of a claim in such 
a proceeding will bar the subseipient prosecution 


§ 16 

of an inconsistent remedy,*^ but not the prosecution 
of a remedy which is consistent and concurrent ^ 
It has been held, however, that the filing of a claim 
against an estate, unless prosecuted to final judg¬ 
ment or rtsiilting in benefit to the claimant, will 
not bar a subsequent inconsistent action.-'* The as¬ 
sertion of a supposed but nonexistent claim against 
the estate of a decedent does not preclude a party 
from pursuing his rightful remedy.® Conduct 
which falls short of jiarticipation in the proceed¬ 
ings and does not constitute pursuit of remedy 
therein does not preclude the subsequent pursuit 
of another remedy.'^ 


unp.irl chff k was not su« h <l<rlioii 
as would pretludc suit a«:ainst niak- 
1*1 —Harrvm.'in \ now'liii *1 1* Jd 1011, 
153 f)kl J02 

97. (la—(;<ortria Nat Bank v Fr.\, 
124 SK 542. 32 Cla App 695 

Fart payment 

Whi'ii* oolloiiiiip liaiik rii'K’ligentli 
failed tu pros^Til chetk, and. on bank¬ 
rupt ev of rn.iker, composition was 
made wnth cnditois wherebj payee 
received part payment or aicipltd 
new' note not arnountiiift to novation, 
or to accord and satisfaction, pait 
payment or newr note w<is not satis¬ 
faction ol riffht to recovi i for bank’s 
failure to (ollecl chick —(leoitjia 
Nat Bank v Fi>, supra 
sa N J--Child \ C IT Winans Co, 
18.3 A 300 119 N 1 Fq 556 
20 CJ p J3 note 91 
99. NY—Masw'cll v Martin, 114 N 
YS 319, 130 AppDiv 80. 

1. US—Dukinson v Univcisal 
Scrviif Stfclions, C C A Cal , 100 F 
2d 753 

Cal - Di< kinson v Kkctm Coipoia- 
tion, 51 P Jd 205 10 Cal App 2d 207 
lowa—Jlull V I’.idi^ett. 223 N W. 154, 
207 low-a 430 

Mist.tke of rernidv tfencrally see su¬ 
pra 1} 12 

2. Tmn—McQuiddy i’rintinp Co v 
Hirsitc, 1.14 SW2d 197, 23 Tenn. 
App 1.14 

Hemedy on rejection of claim 

(1) Claimant of decedent's estate 
may, aftei his < laim has been re¬ 
jected, elect either to sue in a couit 
of tteneral iuiisdietion or have his 
rights deteimined bv the surrogate 
upon the judicial settlement of ac¬ 
counts of the tidui lary, but creditor 
IS precluded b\ such election from 
pursuing the other remedy —In le 
liotstein's Ustate. 293 NYS 520, 
162 Misc 37—In re Nussbaum’s Ks- 
tate, 285 N Y S 788, 158 Mist 380 

(2) Objection to executor’s account 
was held not bad because objector 
continued to pursue litigation insti¬ 
tuted against decedent in supreme 
court, and by such objection objector 
did not elect to have issues deter¬ 


mined in suriogate’s court—In re 
Nussbaum’s Kstate, supra 

3. Mich—Briggs v Ronald Tp , 176 
NW 434, 208 Mith 603 

NY—In re Glass* Kstate, 235 N.Y S 
209. 134 Mi.st 201 

Wash—Kimbli Motor Car Co v An- 
drow', 215 P 34(1, 125 Wash 225 
20 C .1 p 33 note 89 
Election held made 

(1) County court’s dnsallowanee of 
plaintift'’s claim for services rendered 
deceased precluded plaintift from su¬ 
ing lor specihe pi'rfoi rnam e of de- 
(t ased’s allegi d oral lontr.ict to de- 
vist realty to pi iintiff in ecmsidera- 
t ion of sui h scrvHis—Ballou v 
First Nat Bank. 53 P 2d 592 98 Colo 
101 

(2) Whf re < laim of stockhold<*r 
and depositor of sa\ mgs and loan 
companv w^as allow id as a gent*ral 
claim ill reteivciship proceedings, 
he could not thereafter maintain a 
petition to ha\^ claim allowed as a 
preferred claim e>n theory th.at be¬ 
cause of antecedent fraud and false 
lepresentations praetic'*d the memey 
was still his and title thereto nevei 
passed —Bnicke r ex rel Haggerty \' 
State Savings A Loan Co, 287 NW 
443. 290 Mieh 220 

4. Cal —Henderson v Jacobs, 27 1’ 
2d 378. 219 C.tl. 4 77. 

Ill —Fleming v Hillon, 18 N E 2d 
910, 370 Ill 325, 120 A LR 1218 
Iowa—lloskin v. West, 284 N W 809 
226 Iowa 612—Lowrev v^ Se hroed- 
er, 180 NW, 145, 190 Iowa 459 
Mich —Allen v. King, 251 N VV 329, 
265 Mich 306—^.J.ames S Holden 
Co V Apph'baum, 248 NW 882, 
263 Mich 507—Willard v Shekell, 
210 NW 260, 230 Mich 197 
Mo—Eastin v Bank of H.irrisonv ille, 
246 S VV 991. 213 Mo App 1.50 
Of —In re Not man’s Estate, 88 1’2d 
977, 161 Ol 450 

Wash—Great Western The.alie 
Equipment v M & E Theatres, 3 
P2d 1003, 164 Wash 557, affirmed 
7 P2d 1119, 164 Wash 557—Cor¬ 
porate Loan & Security Co. v Flin- 
dall, 213 P 450, 124 Wash 120 
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Wis—Meleher I^umber Co v Gun¬ 
derson, 213 NW 300, 192 Wls 571 
20 CJ p 33 note 90 
Election held not made 

(1) Th.it iilaintifi’ took the Initia- 
tiv'^e in having decedent’s w'lll al¬ 
lowed and her estate probated, know¬ 
ing that property claimed by him 
was listed as part of the estate, did 
not estop him from asserting his 
titb* in a suit against the executor. 
It appearing that plaintiflT had early 
advised the executor of his claim — 
Stamp V Banninga, 19i N W 25, 
221 Mieh 268 

(2) Filing of a claim secunsl by 
a mortgage did not prevent mort¬ 
gagee upon the re jeclion of his claim 
from proceeding in equity for a fore¬ 
closure of his mortgage and for a 
judgment for the full amount of the 
note in event the mortgaged prop¬ 
erty did not satisfv Iht judgment — 
Schaefer v Sellar, 64 P 2d 1334, 156 
Or 16 

(3) Position of lien holding credi¬ 
tor of estate w'as not inconsistent 
with position as independent execu¬ 
tor theieof so as to require election, 
where tcstatiix placed ci editor in 
such positions—Heme v I>riscoll, 
Tex Civ App, 56 S V/2d 503. error 
dismissed 

5. Cal —Medros v Kohn, 229 P 873, 
68 Cal App .167 

Mo—Foster v Modern Woodmen of 
America, App, 1.38 S W 2d 18. 

6. Mont —Rowe v Eggum, 87 I’ 3d 
189. 107 Mont 378 

Wash—General Alotors Truck Co v 
IN arson, 55 T» 2d 616, 185 Wash 
446—North Pacific Public Service 
Co V Clark, 52 P 2d 1255, 185 

Wash 132 

7. AIo—-Foster v Modern W’^oodmen 
of America App, 1.18 SjAV’ 2d 18. 

Consultixig' attorney 

Where evidence failed to show that 
plaintiff asserted a claim against the 
estate, but meieJy showed that she 
eonsulted attornevs regarding her 
rights there was no election of rem- 
• dy—Foster v Modern Woodmen of 
America, supra. 
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§ 17. - Acts Prior to Commencement of 

Legal Proceedings in General 

Acts prior to the actual commencement of legal pro¬ 
ceedings indicating an intention to rely on one remedial 
right generally do not constitute an election precluding 
the subsequent pursuit of an inconsistent remedy unless 
the acts contain the elements of an estoppel in pals. 

Generally, although acts prior to the actual com¬ 
mencement of legal proceedings indicate an inten¬ 
tion to rely on one remedial right, yet they do not 
constitute an election which will preclude the sub¬ 
sequent prosecution of an action or suit based 
upon an inconsistent remedial right,® unless the 
acts contain the elements of an estoppel in pais.® 
The mere fact that an affidavit is prepared for an 
action requiring it, but which action is not ac¬ 
tually commenced, does not constitute an election.^® 

§ 18. - Notice of Intention to Pursue Par¬ 

ticular Remedy 

Generally the mere giving of notice of intention to 


pursue a particular remedy, which is not acted upon by 
either party, or which does not alter or affect the posi¬ 
tion of the party receiving it, is not a conclusive election 
barring the assertion of an inconsistent remedy. 

Generally the mere giving of notice of an inten¬ 
tion to pursue a certain course, which is not acted 
upon by either party,or which does not alter or 
affect the position of the party receiving it,^^ jg 
not such an election of remedies as will bind the 
party serving it so as to preclude pursuing a differ¬ 
ent course, especially where the notice was based 
upon a mistaken notion as to his rights,^® On the 
other hand, notice of intention to pursue a par¬ 
ticular remedy which is acted upon by the other 
party and operates to his prejudice may constitute 
a binding election.^^ So the giving of notice to a 
party of an intention to proceed against him on a 
certain claim and such party’s payment thereof con¬ 
stitutes a completed election precluding action 


8 . Ga—King v. Lewis, 122 SE 633, 
32 GaApp 110 

Mass —St John Bros Co v Falk- 
son, 130 NE 51. 237 Mass. 399 
ND—^Huether v Baird, 244 N W 
125, 128, 62 N D 434, citingr Corptu 
Juris. 

20 C J p 33 note 94 

“There can be no objection to the 
abandonment of one remedy and 
adoption of another before action is 
brought, w'here no change of position 
because of or prejudicial reliance 
upon the earlier course appears “— 
I’ennsylvania Co for Insurances on 
Lives and Granting Annuities v 
Harr, 183 A 37, 30, 320 Pa 523 

Existence of contract 

Plaintiff, claiming before suit he 
shipped goods under written order, 
could allege he shipped goods under 
f ontract made up by letter and ac¬ 
ceptance—National Hame At Chain 
Co V Rob(‘rtson, 161 N E. 851, 90 
Ind App 556 

Acceptance of restitution 

(1) Acceptance of partial restitu¬ 
tion from forger of checks is not an 
election of remedies precluding suit 
against bank for wremgful payment 
of checks—Fin long v Manufactur¬ 
ers Nat Bank of Detroit, 281 N W. 
309, 286 Mich 517, 118 A L R. 567 

(2) It has been held, on the other 
hand, that such action treats the 
proceeds of the checks as lawfully 
coming into the possession of the 
party making restitution and ratifies 
the bank’s payment and hence is an 
election of remedy —Midland Savings 
& Loan Co v Tradesmen's Nat 
Bank, C C.A Okl., 57 F.2d 686. 

arotice of lien 

(1) The mere filing of notice of a 
statutory lien by a contractor is not 
an election to abandon title to ma¬ 


terials furnished or to regard them 
as annexed to realty —Rapid Fire¬ 
proof Door Co V Largo Corpora¬ 
tion. 154 NE 531. 243 NY 482. re¬ 
versing 215 NYS 288, 216 App Div. 
395, and motion denied 154 NE 898, 
244 N.Y 563 

(2) However, one who with full 
knowledge of provisions of contract 
elected to give notice as a subcon¬ 
tractor to owners of property of 
claim for material was estopped b> 
election of remedies from thereafter 
asserting a lien on owners’ properly 
as a contractor or furnisher of ma¬ 
terials by filing notice and claim un¬ 
der statute—Doggett Lumber Co v 
Perry 194 SE 475, 212 NC 713, re¬ 
hearing denied 196 SE 831, 213 N C. 
533 

(3) Where one sell« property re¬ 
serving title until the purchase price 
is paid, and on default in payment 
by the purchaser files a mechanic’s 
lien, such act constitutes an elec¬ 
tion of remedies and will preclude 
the seller from subsequently suing 
Jn trover for the wrongful conversion 
thereof. 

NY—Kirk V Crystal, 103 N Y.S 17, 

118 App Div 32, affirmed 86 N.E 

1126, 193 NY 622 

Tex —Clemenger v. Flesher, Civ.App , 

1X5 SW. 304 
20 C J p 33 note 97. 

Complaint not aerved. 

Where it did not appear that com¬ 
plaint in certain action was ever 
served, it will not be held to con¬ 
stitute an election of remedies so as 
to estop party from relying on Cer¬ 
tain defense m subsequent action 
brought against him.—^Utah Bond & 
Share Co v. Chappel, 251 P. 354, 
68 Utah 530. 


Eight to oonnterclaim 

In an action for purchase price 
of goods, the fact that defendant had 
made claim against railroad for dam¬ 
ages in the course of carriage, which 
claim had been denied, did not pre¬ 
clude him from setting up a counter¬ 
claim for defects at the time of ship¬ 
ment —Metal Furniture Co v Goss, 
249 SW 550, 158 Ark 145 

9. ND—Huether v Baird, 244 N. 

W 125. 128, 62 ND 434, citing 

Corpus Juris. 

Ttnn—Fiumin v Chazen, 282 S AV 
199, 201, 153 Tenn. 1, quoting Cor¬ 
pus Juris. 

20 C J. p 33 nott‘ 95 
Estoppel held not shown 
ND—Huether v Baird, 244 NW 
125, 62 ND 4 34 

10. NY—Rhinelander v National 
(hty Bank. 55 NYS 229, 36 App 
Div 11 

11. U S —Habc ler v. Rogers, N Y , 
l.’ll F 43, 65 CCA 281 

12. Ga.—Commercial City Bank v 
Mitchell, 105 SE 57, 25 GaApp 
837 

SC—Griffith V Metropolitan Life 
Ins Co, 200 SE 89, 189 SC 52. 

20 C.J p 34 note 99 

13. U.S —Habeler v Rogers, N.Y., 
131 F 43. 65 C C A 281 

Wash—In re Berry’s Estate, 82 P.2d 
649, 196 Wash 252 

14. Tenn —Frumln v. Chazen, 282 S. 
W. 199, 163 Tenn 1. 

Speoiflo perfonnanoe 

Representation by plaintiff that he 
would enjoin defendant’s operation of 
competing business in breach of his 
contract causing defendant to aban¬ 
don enterprise was held an election 
to specifically enforce contract pre¬ 
cluding suit for damages.—^Frumln v. 
Chazen, supra. 
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against another person on an inconsistent theory.^® 
In other particular circumstances, notice of inten¬ 
tion to pursue a particular remedy has been held 
sufficient to constitute an election.^® 

Ordinarily, where a contract has been induced 
by fraud, the mere giving of notice of rescission 
by the injured party docs not constitute such an 
election as will preclude a subsequent action for 
damages based upon the fraud,especially where 
the notice offers and demands that the parties 
be placed in statu quo, which offer is not accepted 
or acted upon by the guilty party Likewise a 
notice to a guarantor that the purchaser would hold 
him liable on his guaranty was not such an election 
of remedy as precluded the purchaser from sub¬ 
sequently bringing an action to rescind the con¬ 
tract on the grounds of fraud and to recover the 
amounts paid thereon Where, howe\er, one 
who purchases property, because of fraudulent 
representations of the seller, demands a return of 
the purchase price, it constitutes an election to en¬ 
force the promise implied by law 


§19. - Subsequent Action as Election 

against Prior 

The doctrine of election of remedies ordinarily applies 
to the first decisive act of election so that the commence¬ 
ment of a subsequent action will not operate as an elec¬ 
tion barring prosecution of the prior action, but In some 
instances the claim in the first suit may be extinguished 
by subsequent conduct inconsistent therewith. 

As a general rule, the doctrine of election of 
remedies applies to the first decisive act of elec- 
tion,2i and makes it a defense to the prosecution 
of a second inconsistent suit or remedy.22 Having 
once elected by some decisive act, the commence¬ 
ment of a subsequent action will not ordinarily op¬ 
erate as an election of remcdies^S so as to pre¬ 
clude the prosecution of the prior action,24 espe¬ 
cially where there is no inconsistency between the 
former act or suit and the subsequent action.2® 
Likewise, where one who is entitled to a choice 
of remedies takes such action as in law amounts 
to an election, a mistaken and unsuccessful at¬ 
tempt to pursue another remedy will not annul the 
former election,^® nor bar the right to pursue the 
remedy first adopted 27 


15. Mo—U S Fidelity A- r,uarant> , 

Co V Fidelity Nat Hank Ar Trust 

Co, 109 SW2d 47, 232 Mo App 

412. 

16. Demand for liquidated damaefeB 

the terms of a oontiMot pro- 
^ ide for liquidated damages in tho 
fvrnt of a breach, and one of the 
partK**=5 scr\ PS notice that he ,v\ill not 
propped further and demands the 
damafres therein provided, it will 
constitute an election to pursue his 
lemcdy at law and will preclude a 
subseque nt action for specific per- 
fornianc e—Sutton v Miller, 76 NF 
82S, 219 Ill 462 

Treatingf sale as infrind’ement 

Where a publisher printed in a 
copyrighted publication notice to the 
effect that a sale at a price less than 
a certain sum per volume would be 
treated as an infringement of the 
cop> right, it was held that he there¬ 
by elected to pursue such remedy for 
a violation of the notice and could 
not maintain an injunction to re¬ 
strain the sale on the ground of 
breach of contract —Bobbs-Merrill 
C6. V Straus, N Y , 147 P. 16, 77 C C 
A. 607. 15 LRA.NS, 766, affirmed 
28 S Ct. 722, 210 U S 339, 62 L,.Fd 
1086. 

Oanoellatioa of contract 

Where vendor wrote to purchaser 
letter demanding payments due un¬ 
der land contract and stating that 
unless amounts were paid in thirty 
days contract would be canceled in 
accordance with its terms, assignee 
of contract was precluded by election 
fro m recovering unpaid balance.— 


Fee & Tjiddon Co v I’orter, 58 P 2d , 

56, 144 Kan 108 j 

17. Cal —Dei Vocchio v Savelli, 101 

P 32, 10 Cal App 79 j 

18. Ga—Commercial Citv Bank v 
Mitchell, 105 SIS 57. 25 Ga.App 
837 

20 C J. p 34 note 4. 

19. !'» C—T>ler V. Moses, 13 App ,D 
C, 428 

20 C J. p 34 note 5 

20. Ill—^Arnold v. Podson, 112 NE 
70. 272 Ill. 377, affirming 193 Ill 
App. 62, 

21. N.Y.—Clark v. Kirby, 153 NE 
79, 243 N Y. 295, reversing 214 N. 
Y.S 817, 216 AppDiv 792 

Utah—Salt Lake City v. Industrial 
Commission. 17 P 2d 239, 242, 81 
Utah 213. quoting Corpus Juris. 

Wash.—Behneman v. Shoerner, 252 P. 
133, 136. 141 Wash 560, quoting 
Corp^ JtiTls. 

20 C.J. p 34 note 9, 

Commencement of suit as constitut¬ 
ing election see supra 5 15 

22. N.Y.—Clark v. Kirby, 153 N.E 
79. 243 N.Y, 295, reversing 214 N. 
Y.S. 817, 216 App.Div. 792. 

20 C.J. p 34 note 10, 

23. Cal.—Roullard v. Rosenberg 

Bros. & Co„ 224 P. 449, 193 Cal 
360. 

Utah.—^Salt Lake City v. Industrial 
Commission, 17 P.2d 239, 242, 81 
Utah 213, quoting Corpus Juris. 

20 C.J. p 34 note 11, 

24. N.Y,—Clark v. Kirby, 163 N.E. 

inot; 


70, 213 NY 295, reversing 214 N. 
TS 817, 216 AppDiv. 792. 

20 CJ p 34 note 12 

25. Iowa—McMeekm v Worcester, 
68 N W 680, 09 Iowa 243 

N Y.—Schoeneman v Chamberlin, 67 
NYS 284, 65 AppDiv 351 
20 C J p 35 note 13. 

Frauduleutly Induced purchase 

Instituting action for fraudulent¬ 
ly inducing retention of bonds pur¬ 
chased was not ratification of pur¬ 
chase, barring maintenance of prior 
action to re.scind —Continental Ins. 
Co V Equitable Trust Co , 241 N Y S. 
579, 135 Misc 851, affirmed Con¬ 

tinental Ins Co. V Equitable Trust 
Co of New York. 243 N Y.S 846, 229 
App.Div 848 

26. Neb—Rasmussen v Hungerford 
Potato Growers’ Ass’n, 195 N W. 
469. Ill Neb 58—Chuago. B & Q. 
R. Co V Olsen, 97 NW 831. 70 
Neb. 559. 

Blection in previous pleadings 

Plaintiff, having elected, in previ¬ 
ous pleadings, to sue for accounting 
under contract, may strike paragraph 
in second amended complaint elect¬ 
ing to rescind, which remedy turns 
out not to be available —Behneman 
V Shoerner, 252 P. 133, 141 Wash. 
560. 

27. Neb—Rasmussen v Hungerford 
Potato Growers’ Ass’n, 195 NW 
469, 111 Neb 58—Chicago, B & Q. 
R. Co V. Olsen, 97 NW. 831, 70 
Neb 559 

Equity may relieve plaintiff, su¬ 
ing for rescission, from mistake in 
bringing subsequent foreign action 
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In a number of cases, however, the claim in the 
first suit has been held extinguished by subsequent 
conduct inconsistent therewith.-^ So, where a par¬ 
ty permits the subsequent action to be prosecuted 
to judgment it will operate as a bar to further 
prosecution of the first suit,-® and the bringing of 
a second suit on the same issues may constitute an 
abandonment of all rights under a prior suit and 
judgment. W'here a vendor elects to declare 
a forfeiture under an installment contract, and pro¬ 
cures a final decree fully and finally abrogating 
the contract, all other undetermined rights cease 
and are determined,and constitute an abandon¬ 
ment of a previous action then pending for the 
rcco\ery of the unpaid purchase money under the 

contract. 

§ 20. - Amendment of Pleadings 

Although there is authority to the contrary, it is held 
that an original complaint will not constitute an ir¬ 
revocable election precluding the filing of an amendment 
asserting an inconsistent remedy. 

While there is some authority apparently to the 
cantrary,23 it is held that an original complaint 
will not constitute an irrevocable election preclud¬ 
ing plaintiff from filing an amendment asserting 


an inconsistent rcmedy.24 Where plaintiff files 
an amended petition setting up, in a different form, 
the same matters alleged in the original, but seek¬ 
ing the same result, it is not such a departure as 
amounts to an election of remedies.25 

The prayer for relief in a petition is not such 
an election as will preclude plaintiff from filing 
an amended petition alleging substantially the same 
facts but asking a different relief.26 

Where remedies are cumulative, prosecuting one 
without proceeding to judgment does not constitute 
such an election as will estop a party from amend¬ 
ing his petition so as to convert it into the other.2" 

§ 21. - Necessity of Intent to Elect 

An actual or implied intent to elect is necessary to 
constitute an election of remedies, at least where the 
action in the fust instances is taken in ignorance of 
the facts. 

An actual or implied intent to elect is necessar\ 
to constitute an election of remedies ,2^ but when, 
a party, with knowledge of the facts, ]nirsiRS one 
of tw'o inconsistent remedies, the existence of an 
actual intent to make an election is not necessar\, 
since such intent is conclusively presumed as a mat- 


for damatji for fr^ud W'hKh was 
abandoned—Clark v Kiiby IHt NK 
79. 243 N V 2'»S. r< versing 214 K Y S 
817, 216 App I>i\ 792 

2a. Mich—H G VofTi 1 Co v Orij^i- 
nal Cabinet Corporat'on, 231 N W 
200, 252 Mich 120 

Allowanco of conditional seller's 
claim as money demand, and its ac¬ 
ceptance of dividends thereon con- 
trolk^d and w^awed any prior election 
to reclaim poods, not carried to 
point of Judicial action —H G 
Vopel Co V Oripinal Cabinet Cor¬ 
poration, supra 

Abandonment of foreclosure 

Complainant who, after adverse de¬ 
cree in foreclosure suit, instituted re¬ 
plevin suit to recover identical prop¬ 
erty thereby abandoned foret losure 
proceedinps —Intertype Corporation 
V. Pulver, 135 So 793, 101 F’la 1180 
Sale of notes 

A seller of poods who is defraud¬ 
ed of the same by means of forped 
indorsements, and Ihi reupon re¬ 
plevies the poods, di*prives himself 
of the ripht to rescind the sale by 
sellinp and deliverinp up the notes 
to the wife of a purchaser, for val¬ 
ue, pendinp an action of replevin, 
because such conduct rebuts the evi¬ 
dence of an election to rescind the 
contract and operates as an affirm¬ 
ance of the sale—Whltford v Chace, 
7 R.I 322. 

29. Mich.—^H. G Vopel Co v. Onpi- 
nal Cabinet Corporation, 233 NW 


200. 201 252 Mich 129, < itinp Cor¬ 
pus Juris. 

X Y —Moller v Tuska, 9 Daly 207 
affirmed 87 N Y 166 
Okl —Rrockhaus v Rose, 221 1* 28 
n, 94 Okl 111, quotinp Corpus 
Juris. 

30. Mo—Keirsee v Garrison, J15 S 
W 473. 208 Mo App 408 

31. Wash—Hose v Ruiidall, 150 P 
614, 86 Wash 422 

32. Wash—Rose v Rundall, supra 

33. Mich—Donovan v Curts, 222 N 
W. 743. 245 Mich 348 

Oue BUlnp by capias to recover 
damapes for fraud could not amend 
declaration to state cause of action 
based on rescission of c*ontract.— 
Donovan v. Curts, supra 

34. U S —Nakdimen v Haker, CCA 
Ark, 111 F 2d 778. certiorari de¬ 
nied 61 S Cl 22, rehcannp denied 
61 set 130 

Colo—Weddinpfeld v Grepersen, 216 
P 1053, 1054. 73 Colo 582, citinp 

Corpus Juris. 

Iowa —American Sav Hank v Bor- 
cherdlnp, 216 N W. 719, 205 Iowa 
(i33 

Neb —Huffman v Bankers’ Automo¬ 
bile Ins Co, 199 NW 716, 112 
Neb 277, reversed on other 
prounds 200 NW. 994, 112 Neb 
277, 

Or—Elliott v. Mosprove, 93 P 2d 
1070, 162 Or 507, denyinp rehear- 
inp 91 P2d 852, 162 Or. 507 
Tex —Buckner v Eubank, Civ.App , 

inoA 


111 S\V2d 1099—Hartford Life 
Ins Co V I’nlterson, Civ \pp, 211 
SW 814, 817, error refused, c|Uot- 
inp Corpus Juris. 

20 C J p 35 note 20. 

35. NC—Wippins V Landis, 124 S 
E 621' 188 NC 116 

Tex—^Hnrtford Life Ins Co v Pat- 
ter.son. Civ App, 211 S W 81 l 

error ri*fused—Williams v. Em- 
berson. S,") SW 595, 22 Tex Civ 
App 522 

Different contract 

The doctrine of eliction of reme¬ 
dies does not apply so as to estop 
one, after allepinp in his c*omplaint 
a certain contrac t and provinp one 
somewhat diflTerent, from amendmp 
hiB complaint to set up the contract 
proved—St« ere v Ginpery, 123 NW 
863, 24 S D. 423 

36. Kan —Kinp v. Gleason, 51 P 
101, 0 Kan App 141 

37. Iowa—Denetke v Miller, 119 N 
W 380, 142 Iowa 486, 19 Ann Cas 
949. 

20 C J. p 35 note 23. 

38. U S.—Miles v Lavender, CCA 
Cal, 10 F2d 450, afflrmmp, DC.. 
Lavender v Miles, 4 F 2d 161 

Ark —City Nat Bank v McCann, 
106 SW2d 196, 193 Ark 967. 
Conn.—Gerber & Co. v. Wilson, 158 
A 803, 114 Conn 378. 

Okl —Noble DrilHnp Co. v. Murphy, 
267 P 659. 131 Okl. 34. 

20 CJ p 35 note 24. 
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ter of law,^® and this presumption is not affected 
by a declaration or reservation of a right to pursue 
an inconsistent remedy at a subsequent timc,^® ex¬ 
cept where the party acts without knowledge of 
the facts, in which case a reservation may be ef- 
fectnc, see supra § 11. The doctrine that intent 
to make an election between inconsistent remedies 
IS essential applies only where the action in the 
first instance is taken in ignorance of the facts.'*^ 

§ 22. Validity and Finality of Election 

What acts constitute an effective election of 
remedies is considered supra § 11. Matters deter¬ 
mining the validity and finality of the election are 
treated infra §§ 23-27. Waiver by a party of an 


election made by his adversary is considered infra 
§29. 

§ 23. - Ignorance or Mistake of Facts 

While an election is not binding if a party does 
not have actual and not merely imputed knowledge of 
the material facts affecting his choice of remedies, he may 
not follow a different remedy if he does not act with 
reasonable dispatch after learning the facts or if the 
rights of innocent persons have intervened. 

In order to constitute a binding election the par¬ 
ty must, at the time the election is alleged to have 
been made, have had knowledge of the facts from 
which the coexisting, inconsistent remedial rights 
arise, ^2 smee any position taken by a party before 


39. M<»—IJrown \ Howard, 175 S 

W 52. 264 Mo 466 471 

WiK—.1 I Cast* Tlir«*shinR; Mach Co 

V Johnson, 139 NW 445, 152 Wi.s 
8 

20 C J p 35 note 25 

4M). AVis—Clausen v Head 85 N W 
1028 110 Wis 405, 84 Am S It 9’.3 

41. Wis—(’’ lausc n v Head, suT>ra 

20 C J p 35 note 28 

Eflcit of Ignorance of facts sec in¬ 
fra ^ 23 

42. US —I’itlahurj?h Terminal Coal 

(Corporation v TScnnctl (CC A Pa , 
73 F 2(1 387. dlsrnissinji petition 

Pittshurph Terminal C'oal Torpora- 
tion V WillianKs. 70 F 2d 05. cer¬ 
tiorari denied Pittslnirf^h Terminal 
('oal Corporation v Bennett 55 S 
Ct 149. 293 US 617. 79 L. Kd 705 
—Hobble V U S, D C Tex , 19 F 2d 
65ti—Flannery Holt Co v (Jreen- 
.sladc DC Pa, 2b F Supp 502. af¬ 
firmed CCA, Flannery \ Flan¬ 
nery Bolt Co 108 F 2d 531, eer- 
tlorari denied 60 S Ct 615. 309 US 
671, 84 L Ed 1017 

Ark—(’'itv Nat Bank v McCann, 106 

5 \V 2d 195, 19J Ark 967 

Cal.—Verder v American Uoan So< , 
32 T‘2d 1081, 1 Cal 2d 17—IVdro 

V Soari's. 04 P 2d 776 18 (3al App 

2d 600—Bank of Italy Nat Trust 

6 S.ivint:s Aas’n v Spicer, 2 l*.2d 
42. 115 Cal App 612. 

Conn—Masterton v Lenox Realty 
Co, 15 A 2d 11. 127 Conn 25—Na¬ 
tional Transp Co v Toquet, 196 
A 344, 349. 123 Conn 4G8, cit- 

in§r Corpus Juris. 

Ga.—Land \ Hall. 167 SE 711, 46 
Ga.App 404 

Ill —Golinkin v First Union Trust & 
Savinfi^s Bank, 276 111 App 40. 

Mass —Gavin v Durden Coleman 
Lumber Co, 118 NE 897, 229 

Mass 576 

Mich —Nagy v. Michigran Copper & 
Brass Co. 207 N W. 850, 851. 233 
Mich 552. citiniT Corpus Juris. 

Mo.—De Mott V Great American Ins 
Co. of New York, App, 131 S W.2d 


64—Autocar Sal(‘s Service Co of 
Missouri V Holscher, App, 11 SW 
2d 1072—^Horigan Realty Co v 
First Nat Bank. 289 SW 352, 221 
Mo App 960—Horigan Realty (A) 
V First Nat Bank, 273 S W 772 
221 Mo App 329—Stephens v 
Steckdaub, 217 S^W. 871, 202 Mo 
\pp 392 

Mont—I*araons v Ri< e, 264 P 396, 
402. 81 Mont 509, citing Corpus 
Juris. 

NJ—Tremarco v Tremarco, 174 A 
898. 899. 117 NJEq 50, 95 A.L R 
211, quoting; Corpus Juris. 

NV—Ri< hard v Credit Suisse 152 
NE no. 242 NY 346, 45 A L R 
1041, affirming 209 N Y S 909, 214 
App Di\ 705 affirming 206 N.V S 
150, 124 Misc 3—Liston v Ilicks, 
277 NYS 19 24 243 App Div 159, 
citing Corpus Juris, and affirmed 
199 NE 523. 269 NY 535—Rud- 
kowskv V Equitable I.,ife Assur 
S(K! of U S. 261 NY'S 23, 145 
Misc 765 affirmed 2b5 N Y.S 721, 
238 App Di\ 704 reversed m part 
on othtr grounds and affirmed in 
part Goldberg-Rudkowsky v Equi¬ 
table Life A.ssur Soc of U S. 195 
NE 149, 266 NY 451, reargument 
deiiKd 195 N.E 226. 266 NY 616, 
certiorari denied 56 S Ct 94, 296 
U S 583, 80 L Ed 412 
Ohio — S(hultz V. BrunhofC Mfg Co, 
153 N.E 924, 22 Ohio App 220 
Okl —Associated Indemnity Corpora¬ 
tion V Landers, 14 I' 2d 950, 159 
Okl 190—^Higgins v Durant, 243 
P 732. 116 Okl 152—Invader Oil 
Corporation \ Commerce Trust 
Co, 238 P 441, 111 Okl 85 
Pa —Egan v United Gas Improve¬ 
ment Co., 178 A 683, 685, 319 Pa 
] 7, quoting Corpus Juris. 

SD—Farmers Union Agr Credit 
Corporation v Northwest See Nat 
Baak. 281 N W 505, 66 S D 276 
Tenn—Securities Inv Co v Arm¬ 
strong, 79 SW2d 570 . 571, 168 

Tenn 462. citing Corpus Juris— 
Fidelity Trust Co v Galbraith, 7 
Tenn App 213. 
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Tex—Btnskin v Barksdale, Com 
App , 246 S W 360, reversing, 

Barksdale v Benskin, Civ App , 194 
S W 402 —Texas Pacific Coal & 
Oil Co V Ames, Civ App, 284 S. 
AV 315, reversed on other grounds. 
(J’om App . 292 SW 191 
Va - -Title Ins Co of Richmond v 
Industrial Rank of Richmond, 157 
SE 710 156 Va 322 
Wash—Hoskins v Smith. 233 P. 
279. 280, 133 Wash 90, 43 A L.R 
175 quoting Corpus Juris. 

20 C J p 35 note 30 

"This doctrine is not intended 
either as a trap or as a penalty for 
a mere mistake If a litigant, with¬ 
out adequate knowledge of the facts 
affecting his rights, mistakenly se¬ 
lects a remedy to his disadvantage, 
he may upon timely discovery aban¬ 
don it and pursue another"—Sackett 
V Farmers' State Bank of Boone, 228 
NW 51, 54, 200 Iowa 487 
Slectloii held not ‘binding 

(1) That party knew he had two 
available remedies does not bind him 
to the one on which he proc ei 
where he was ignorant of the facts 
and circumstances bearing on his 
choice in that he was unaware of the 
existenc'c of an outstanding title de¬ 
feating his claim to a lien on certain 
property—Securities Inv. Co v 
Armstrong. 79 S W 2d 570. 168 Tenn 
4 62 

(2) Where purchaser of property 

was unaware, until after suit against 
husband for return of payment that 
It belonged to wife, who permitted 
husband to represent that it was his, 
suit against him for return of pay¬ 
ment was not election to hold him li¬ 
able only—Rizzi v Pohan, 134 A. 
84 6, 100 N.J Eq 104, reversed on 

other grounds 140 A 393, 102 N J.Eq. 
239. 

(3) Plaintiff, not aware of prob¬ 
ability of nonproduction of written 
contract of .sale reLed on at time 
of bringing action at law, in aid of 
which discovery was sought, should 
not be compelled to pursue such rem- 
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knowing all the facts should be classed as a mis¬ 
take and not as an election and this rule ap¬ 
plies with particular force where the party was 
fraudulently misled as to the true facts.^^ While 
a party acting in ignorance of material facts has 
the right subsequently to follow a different remedy 
if he does not do this with reasonable dispatch, 
after learning the facts, he will be deemed to have 
waived the right and his original action will ripen 
into a bar.45 Further, such right may not be exer¬ 
cised in any case where the rights of innocent per¬ 
sons have intervened.^® 

Imputed knozvlcdge. The binding force of an 
election cannot be predicated upon mere imputed 
knowledge.^ 

Dismissing first action. According to some au¬ 
thorities, on becoming informed of the facts the 


party must dismiss his first action, in order to pre¬ 
vent it from barring the subsequent action but 
other authorities hold that the fact that the former 
action IS permitted to remain pending does not 
constitute such an election as will preclude the 
maintenance of the latter action.^s 

§ 24. - Ignorance of Remedy 

In the absence of circumstances constituting an estop¬ 
pel, an election made by a party in ignorance of the 
existence of another remedy or under a misconception of 
his rights is not binding. 

An election between two remedies necessarily 
implies knowledge that there are two remedies, 
and, in the absence of circumstances constituting 
an estoppel,®^ an election made by a party under 
a mistake of facts, see supra § 23, or a misconcep¬ 
tion as to his rights,®^ js not binding, and this is 


edy, if desiring to proceed in equity 
for accounting—Hill v. Pindcr, 133 
A 134. 150 Md 397. 

(4) Corporation abandoning re¬ 
plevin for stock on discovery that it 
did not know all facts may, as 
against counterclaim to enforce lien 
for loan thereon, set up lien of 
corporation on stock —Oeo A Hor- 
mel Co V First Nat liank, 212 
NW 738, 171 Minn 65 

(5) Whore plaintifC sued to re¬ 
cover money paid for certain stock 
alleging fraud and rescission of con¬ 
tract he was not chargeable with 
knowledge that he had no such right 
of action against defendant from 
plea and testimony of defendant that 
he was not the owner of the stot k 
sold and did not receive the money 
—Jadwin V Hoyt, C (^ \ Ill., 1 F 2d 
784. 

Blection held binding 

Where plaintiff was defrauded of 
property which was subsequently 
transferred to bona fide purchaser, 
he could either sue for damages or 
attempt to follow proceeds of prop¬ 
erty. and a knowledge of these al¬ 
ternatives IS sufficient within the 
text rule to render binding an elec¬ 
tion to sue for damages notwith¬ 
standing he was unaware of the dis¬ 
position of the proceeds of the trust 
property—Hoskins v. Smith, 233 P 
279, 133 Wash 90, 43 A.I.. R 175 

43. US —Carroll v Stern, Ohio. 223 
P. 723, 139 CCA 2.53 
N J —Tremarco v Tremarco, 174 A 
898, 899, 117 N J.Eq .50, 95 A L R 
231, quoting Corpus Juris. 

Or —Elliott V. Mosgrove, 93 P 2d 
1070, 162 Or 507, denying rehear¬ 
ing 91 P.2d 862, 162 Or 507 
Pa.—Simpson v Equitable Life As- 
sur Soe of U S. 193 A 309, 311, 
127 Pa Super. 386, citing Corpus 
Juris. 

Mistake of remedy see supra § 12. 


44. U S —Scandinavian - American 
Bank of Fargo. N D, v U S Nat 
Bank of Portland, Or , C C A N D , 
271 F 805 

45. Cal —Gray v Gray 77 P 2d 908, 
2.5 Cal App 2d 484 

20 C J p 36 note 34 

46. Mo—Goodger v Finn, 10 Mo 
App 226 

Tex —Employers* Indemnity Corpora¬ 
tion V Felter, Com App , 277 S \V 
376, 378 riuoting Corpus June, 

reversing. Civ App 264 SW 137 

47. Ark —City Nat Bank v Mc¬ 
Cann. 106 SWM 195, 193 Ark 967 

Okl—Noble llrilling Co v Murphy, 
267 P 659, 661, 131 Okl 34. citing 
Corpus Juris— Barton v Oklahoma 
K & M Ry Co.. 220 P 929. 931, 96 
Okl 119. citing Corpus Juris. 

20 CJ p 36 note 3# 

Necessity of intent to elect see su¬ 
pra 9 21 

46- Neb—Moss v Marks, 97 NW. 
1031, 70 Neb 701 

N Y —Bowker Fertilizer Co. v. Cox, 
13 N E 95. 106 N Y 555 
20 C.J. p 36 note 35 
49. Pa — Egan v United Gas Im¬ 
provement Co , 178 A 683, 685, 319 
Pa 17, citing Corpus Juris. 

Tex—Jirou v Jirou, Civ.App, 136 S 
W. 493 

SOl Mo—D e Mott v Great American 
Ins Co. of New York, App . 131 S. 
W 2d 64 

RI —Eckstein v Caldwell, 200 A. 

434, 61 RI 142, 119 A L R. 1311. 
20 C J. p 37 note 41 
Mistake of remedy see supra 9 12 
Katnrs of rsmsdies 
Election of remedies presupposes a 
clear understanding of nature of 
remedies between which election is 
made—Liston v Hicks, 277 NYS 
19, 243 ApplUv 159, affirmed 199 N. 
E 523, 269 N Y 535 

51. Tex —Employers* Indemnity 
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Corporation v. Felter, Com App, 
277 SW 376, reversing, Civ App, 
264 S W 137 
20 C J p 37 note 42 
Mere fact that plaiutiff recsived 
Bomethiug of value In settlement of 
first suit which had no basis in law 
and in fact does not preclude* plain¬ 
tiff from recovering in subseiiuent 
action in which remedy was avail¬ 
able since defendant in second action 
was not injured in any way, he hav¬ 
ing bi'en given the benefit of the 
amount ri*c»*i\ed in settlement of the 
prior suit —De Mott v Great Ameri¬ 
can Ins Co of New York, Mo App, 
131 S W 2d 64 

52. Iowa—Hull v Padgett. 223 N 
W 154. 161, 207 luw'a 430, citing 

Corpus Juris. 

Mo—Hongan Realty Co v First 
Nat Bank, 273 S W 772, 221 Mo 
App 329 

Mont—Rowe v Eggum, 87 P 2d 189. 
194, 107 Mont. 378, citing Corpus 
Juris. 

N J —Levy v. Massachusetts Acci¬ 
dent Co, 11 A 2d 79, 127 N J.Eq 
49 

Okl —Noble Drilling Co v Murphy, 
267 P 659, 131 Okl 34 
Pa—Simpson v Equitable Life As- 
sur. Soc of U S, 193 A .309 .311. 
127 Pa.Super 386, citing Corpus 
Juris. 

Tex —Wisdom v, Gwynn, Civ App , 
294 S W. 917, reversed on other 
grounds Gwynn v Wisdom. Com 
App . 14 S W 2d 266, affirmed 30 S 
W2d 298, 119 Tex. 320. 

20 C J p 37 note 44. 

However, where the owner of a 
stock certificate Indorsed it in blank 
and loaned it to be used as collateral 
for a loan and the stock was trans¬ 
ferred on the corporation's books to 
the borrower and hypothecated, and 
where for more than three years 
the owner asserted no claim against 
the corporation for the stock or for 



28 C.J.S. 


ELECTION OF REMEDIES 


§ 26 


true whether the mistake is one of law or one of 
fact.®* Thus, when a party who has a choice of 
two remedies pursues one of them under the mis¬ 
taken impression that the law affords him no oth¬ 
er, and in ignorance of the existence of the other 
and more advantageous remedy, equity, in the 
absence of injury to others, or of facts creating an 
estoppel, may relieve him from the apparent elec¬ 
tion made under such mistake, and permit him to 
pursue the more advantageous remedy.®^ 

§ 25. - Want of Jurisdiction 

Although there ie authority to the contrary, generally 
the commencement of an action in a court lacking juris¬ 
diction does not constitute a binding election precluding 
the subsequent prosecution of an alternative remedy. 

Where a parly commences an action in a court 
that does not possess nor acquire jurisdiction it 
docs not constitute a final or binding election, so 
as to preclude the subsequent prosecution of an al¬ 
ternative remedy,®® although there is some author¬ 
ity to the contrary.®® Where, however, a party 
has the choice of two inconsistent remedies and 
prosecutes one of them in a court which does not 
have jurisdiction of the other, he is bound by his 

election.®^ 


§ 26. - Ineffectiveness of Remedy 

Generally ineffectiveness of the remedy selected does 
not preclude It from constituting a binding election, but 
there are decisions inconsistent with this view. 

Generally, if an election is final and valid and 
taken with due knowledge of the facts, a party 
cannot complain because of the inadequacy of the 
remedy selected ®* So a party having two reme¬ 
dies, one of which is limited in its scope and the 
other general in its scope, must in the first instance 
adopt the remedy which will .give him complete re¬ 
lief; otherwise he is bound by his election to pur¬ 
sue the limited remedy ®® As is noted supra § 14, 
It is held that, in the absence of mistake, the pros¬ 
ecution of a suit to judgment or decree will con¬ 
stitute a conclusive election even though such de¬ 
termination IS against plaintiff, and, as appears 
supra § 15, the mere commencement of an action 
is in some jurisdictions sufficient to preclude the 
prosecution of another inconsistent remedy on dis¬ 
continuance of the first action. 

On the other hand, some decisions have taken the 
view that an election to be conclusive must be ef¬ 
ficacious to some extent, that is, the party against 
whom It is pleaded must have received some benefit 
under his election or have caused some detriment 


dividends declared by the company, 
but sougrht enforcement of other in- 
< onsistent remedies in the courts 
against the borrower and the 
pledgee, having misjudged his reme¬ 
dies, he was concluded thereby from 
asserting, as against the corporation, 
title to the shares—Jdobile Towing 
& Wrecking Co v. Hartwell, 95 So 
191, 208 Ala 420 

Where a commits a fraud 

and has concealed it to prevent the 
enforcement of a remedy, the remedy 
stands unaffected by the fraud, as If 
it had not been committed and no 
one deceived by it.—Adams & Bendix 
V Buchner, 10 Ky Op 363. 

53. Vt.—Gardner v. Gauthier, 141 A 
682. 101 Vt 147. 

20 C.J P 37 note 45. 

Xuvalidity of uoto 

Suit by vendor on note executed 
solely by husband did not bar subse¬ 
quent equitable relief as to deed to 
husband and wife purchasing prop¬ 
erty, where invalidity of note sued 
on was not known —Gardner v. 
Gauthier, supra. 

54. Vt.—Gardner v. Gauthier, su¬ 
pra. 

20 C J P 37 note 46. 

Ineffectiveness of remedy see infra 
9 26 

55. Ga—^Hawthorne v Pope, 180 S. 
B 920, 51 GaApp 498 

Tenn.—Johnson v. White, 106 S.W. 
2d 222, 171 Tenn 936. 


Tex —Employers* Casualty Co v 
Rockwall County, 35 S W 2d 690. 
120 Tex 441, modifying. Civ App., 
.300 SW 14 8, and reformed on oth¬ 
er grounds 38 S W 2d 1098. 120 Tex 
441—Hams v Keoun, Civ App , 135 
B W 2d 194, error refused—Gates v 
Hays, Civ App, 95 S W 2d 1020, 
error dismissed 
20 C J p 37 note 47 
Mistake of renfedy see supra S 12. 

IfTo Jurisdiction over defendant 

Buyer was not estopped to claim 
money held in escrow by bank col¬ 
lecting it from bim on draft, until 
arrival of all goods, becaruse of ac¬ 
tion against seller, which he was 
compelled to abandon on failure to 
obtain jurisdiction of defendant by 
reason of holding that funds were 
either his or those of forwarding 
bank —American Nat Bank of 
Nashville, Tenn, v National Bank of 
Commerce of Seattle, 232 P 295, 132 
Wash. 49 0. 

Dismissal wltbout prejudice 

Dismissal of suit by federal court 
for want of jurisdiction and with¬ 
out prejudiee to the maintenance of 
an action in the proper forum can¬ 
not furnish the basis for a holding 
by the latter that claimant was es¬ 
topped because of an election of rem¬ 
edies—Rubsam Corporation v Gen¬ 
eral Motors Corporation, 275 NW 
736, 281 Mich 691, amended on other 
grounds 279 NW. 496, 281 Mich. 716. 
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Intention not to waive right 

It has been held that a parly who 
mistakenly attempts in one forum to 
exercist* a statutory right which can¬ 
not there be vindicated, without any 
Intention of waiving any portion of 
such right, is not deprived of the 
privilege of subsequently demanding 
Its due in a court empowered to 
award relief, notwithstanding an al¬ 
ternative remedy might have been 
prosecuted in the first court—The 
Fort Orange. D C N Y . 5 P Supp 833 

56. Mich—Nield v. Burton. 12 NW 
906. 49 Mich 53 

57. Ky.—Roberts v Moss 106 S W 
297, 127 Ky 667, 32 Ky L 526, 17 
L R A ,N S . 280 

20 C J. p 37 note 49. 

58. Mich—Theatre Equipment Ac¬ 
ceptance Corporation v Bctman, 
263 NW 201, 266 Mich 22 

Redemption harred by foreclosure 
Where mortgagor elected to uaive 
damages for wrongful foreclosure 
and relied on right to redeem from 
invalid sale, he cannot, because re- 
I demption has become impossible on 
account of foreclosure of first mort¬ 
gages, abandon the remedy and have 
relief against the second mortgagee 
by way of damages —O'Brien v. 
Liogan, 128 NE 878, 236 Mass 607. 

59. Ark—Bertig Bros v Independ¬ 
ent Gin Co., 228 S W. 392, 147 Aria 
581. 



ELECTION OF EEMEDIES 


28 C.J.S. 


§ 27 


to the other party.®® So it has been held that no 
final election has been made where the remedy 
selected is insufficient or useless,®! or is necessarily 
of no avail ®2 As appears supra § 12, mistaken re¬ 
sort to a rij^ht or remedy to which a party is in 
fact not entitled docs not constitute a binding elec¬ 
tion of remedy. 

§ 27. - Premature A4:tion 

The unsuccessful prosecution of a suit or counter¬ 
claim before the cause of action has accrued does not 
preclude the suitor from commencing another action after 
the cause of action has matured. 

Where a suit is commenced before the cause of 
action has accrued, and is defeated for that reason, 
the suitor is not precluded from commencing an¬ 
other action after the cause of action has ma- 


turcd.®3 Likewise the premature filing of a coun¬ 
terclaim, which was dismissed for that reason, does 
not constitute such an election as to preclude a sub¬ 
sequent action based thereon,®4 or the right to as¬ 
sert It at a proper timc.®^ 

§ 28. Pleading Election as Defense 

To be available as a defense* an election of remedies 
ordinarily must be properly pleaded. 

An election of remedies being an affirmative de¬ 
fense,®® it must be pleaded in order to be avail¬ 
able.®*^ Such plea must allege the existence of in¬ 
consistent remedies and the election to adopt one 
of such remedies under circumstances that would 
amount to a waiver of the right to prosecute the 
other.®^ Tt has been held, on the other hand, that 


60. Ala—Bains v. Price, 92 So 447 
207 Ala 337 

Klcction of remedies as involvinp: 
elements of estoppel see supra §5 
1 b. 11. 

jradgment dlamiscitiig' action • 

Where plaintiff had an election to 
liring assumpsit or trover for money 
alleged to be converted by defendant, 
a judgment dismissing an action in 
assumpsit did not estop plaintiff 
from maintaining trover since the 
remedy first sought was ineffective 
—Bams v. Price, supra 

61. N Y —ITochreich v Amalgamat¬ 
ed Laundries, 240 NYS 11, 136 
Misc 507 

Ignorance of remedy see supra S 24 
Tallnre to secure relief 

The doctrine of estoppel liy elec¬ 
tion is not applicable to an action 
merely for the purpose of securing a 
remedy, where the original judgment 
failed to give the relief plaintifl w'as 
entitled to —^Hahl v Sugo, 57 NYS 
920. 27 Misc 1, affirmed 61 NYS 
770, 46 App lliv. 632, reversed on oth¬ 
er grounds 62 N E 135. 169 NY 109, 
61 L R A 226, 88 Am S R. 539. 

62. Conn —National Transp. Co v 
Toquet, 196 A. 344, 123 Conn 468 

Kexnsdy denied by law 

It has been held that an election 
is Inoperative when the alternative 
remedy is one denied by law sinee 
a choice has not been made until the 
choice has been allowed—Fitzgerald 
V. Harbor Lighterage Co, 155 NE 
74, 244 N Y 132, reversing 214 N Y 
S 836, 216 App Div. 764—Schenck v 
State Line Telephone Co, 144 N E 
592, 238 NY 308. 35 ALR 1149, 
affirming 202 NYS. 378, 207 App Div. 
464, reversing 200 NYS. 772, 121 
Misc 1. 

63. Tex. — Scott v. Lewis, Civ App , 
64 S W.2d 365, 367, quoting Corpus 
Juris. 

20 C J. p 37 note 60. 


Before termination of lease 

Lessoi's premature institution of 
suit on clause requiring return of 
propert> at termination of leasr in 
as good condition as w^hen recei\ed 
was not election of remedy preclud¬ 
ing his recovery of subsequent ly ma- 
luiing rent—Donaldson v Mona Mo¬ 
tor Oil Co. 251 NW 272. 100 Minn 
231 

64. r S —Susswein v Pennsylvania 

Stetl Co. C<"NY 184 P 102, 
atfirmed 186 F 1021. 108 CC \ 560 
certiorari denied 32 S Ct 524 223 

U S 722. 56 1a Ed 630 

65. Iowa—Tyler v Bowen, 100 N 
W 505. 124 Iowa 452 

66. Mich—H G Vogel Co v Origi¬ 

nal Cabinet Corporation 233 N W 
200, 252 Mich 120—W'lllard \ She- 
kell, 210 N W 260. 236 Mich 

107 

Mo—Bartlett v McCallister, 280 S 
W 814, 820, 316 Mo 129, quoting 

Corpus Juris. 

N J —Lt vy v. Massachusc tts Ac ci- 
dent Co . 11 A 2d 70, 82. 127 N J Eq 
49. quoting Corpus Juris. 

Okl —Miller v Roberts, 282 P 1104, 
1106, 140 Okl 271, citing Corpus 

Juris. 

S C.—Edwards v Johnson, 72 S E 
638, 90 SC 90 

Vt —Ow^ens v Lane Const Co, 168 
A 540, 105 Vt 421 
Burden of proof see infra § 29 

67- U S —Henderson Tire & Rub¬ 
ber Co v Gregory, CCA Mo , 16 F 
2d 589, 592, 49 A.L R 1503, cit¬ 
ing Corpus Juris —Venezuelan Meat 
Export Co V. U. S, D C Md. 12 F 
Supp 379—Hertz v. Mills, DC.Md, 
10 F.Supp 979, affirmed, C.C.A., 82 
F2d 1010 

Mich.—Stowe V Mather, 225 NW 
504, 247 Mich. 329. citing Corpus 
Juris. 

Mo —Denny v. Guyton, 40 S W 2d 
562, 592, 327 Mo 1030, citing Cor- 
I pus Juris —Bartlett v. McCallister, 

1100 


280 S W 814 820, 316 Mo 129. 

ci noting Corpus Juris. 

Kcb—J’.ratt N Wishart. 287 N W 769, 
136 Ncl. 809 

N .1—Levy v Massac'husetts Acci¬ 
dent Co, 11 A 2d 79. 82. 127 N J. 
Eq 49. quoting Corpus Juris. 

N Y —Epp V Title Guarantee & 
TMi«t Co. 289 NYS 896. 160 Aiisc 
5 54 

Or—Stone v. First Nat Bank, 197 P 
304 100 Or 528. affirmed 198 P 244, 
100 Or 528 

Tc \—Betty v Tuor, Ci\ App., 292 S 
W 271—Holland Texas Hvpotheek 
Bank v Broocks, Ci\ App, 266 S. 
W 183 

Vt —Owens v Lane (Mnst Co, 168 
A 549 195 Vt 421—Gardner v 

Gauthn r 14] A 682, 101 Vt. 147. 
20 C J p 37 note 54. 

When election irrevocable 

First f bet ion of remedies Is ir¬ 
revocable onl\ if other party raises 
the point—H G Vogel Co v Origi¬ 
nal Cabinet Corporation, 233 N W. 
200, 252 Mkih 129. 

Former judgmeut uot entered 

Question whether plaintiff had 
made election of remedies must he 
raised by answer where judgment in 
former action wras never entered — 
Vitarelli v Brunson Const Corpora¬ 
tion, 256 NTS. 637, 235 App Div. 
804 

Validity of prior judgment 

The Institution by the grantee of 
a purchaser at a foreclosure sale of 
an action in unlawful detainer was 
not an election of remedies preclud¬ 
ing the subsequent issuance of a writ 
of assistance, where the record of 
proceedings in the unlawful detainer 
action were not before the court, and 
the judgment therein was not even 
alleged to have been duly given and 
ynade—Beck v. Kirk, 223 P. 499, 69 
Mont 692. 

68. Iowa—^Northern Trust Co v. 
Anderson, 262 N.W. 529, 222 Iowa 
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a party may raise the defense of election of reme¬ 
dies, althoiijjh il IS not pleaded in bar, where the 
substance of the defense is proved without objec¬ 
tion 6-* It has been held that, if a petition shows 
that the action is precluded by reason of a prior 
election of remedy, a demurrer to the petition is 
properly sustained.''^ 

§ 29. Effect of Election 

Unless waived by the opposing party, an election 
once made is final and irrevocable and constitutes an 


absolute bar to an action or defense based on an Incon¬ 
sistent remedial right, but the party pleading the elec¬ 
tion as a defense has the burden of proving it; an elec¬ 
tion extends beyond the immediate parties and binds 
all who claim under or who are m privity with them. 

All flection once made between coexisting rem¬ 
edial rights which are inconsistent is not only final 
and irrevocable^! and cannot bt withdrawn without 
due consent, *^2 even though it has not been acted 
upon by another to his detriment,but it is also 
conclusive and constitutes an absolute bar*^! to any 


51)0, opinion adhered to 271 NW 
1 )2. 222 Iowa 590 

Pleader must state facts relied on 
to estjiblish election—Powell \ Dor- 
ton. 12 SW2d 453, 321 Mo 639 
Availability of remedy 

I’lea should show that the remedy 
first sought was an available reme¬ 
dy. as olhtrwise no (lection is shown 
NJ —Levy v Massat huset ts Acci¬ 
dent Co. 11 A 2d 70 . 127 J Kq 
49 

T( X —Tullos V Mayfield, Ci\ \pp , 
19S S W 1073 
Pleading held snfllcient 

A d( ft ridant who did not u*?e the 
phrasf “elettion (»f lemedu-s” in tier 
.insw't-r, hut who did statt facts show- 
ini^: that plainlifl had m ide an elec¬ 
tion of remedies w*is tilt it led to re¬ 
ly on siK li deftnse—Powell v 
Sthiiltz MoApp, 118 S \V 2d 2.5 

69. NY —Zuiluk \ Stankus, 211 N 
YS 34 2. 125 Misc 4 57 

70. Dkl — C I T Corporation v 
Fishei. 102 I‘2d 848 

71. S—\V« h( r Showiase & Fix- 

tuit Co \ VViu«:h, D C Wash . 42 
K 2d 51.5—Mht rl Dfa Foundr^ Co 
\ Iowa Sav Dank of Marshall¬ 
town. Iowa, C C A Minn . 21 F 2d 

515—In Te Mciicella Colton Mills, 
DC Ala. 8 F2d 522 

Ala—Phillips V Sipse> Coal Min¬ 
ing Co. 118 So 513. 218 Ala 2‘)6 
Ga—Friedlandcr v Feinhein. 110 

5 K 2b 27 Ga App SOS 

Idaho—Christman v Him hart, 270 
I* 1059 1062. 46 Idaho 701. t itinj? 

Corpns Juris. 

Ill —Moran v Union Bank of Chica¬ 
go. 186 NE 182, .352 Ill 50.3. at- 
firmine 266 111 App 315 
Kan—Fee & Liddon Co v Porter, 
58 P2d 56, 144 Kan 108. 

Mich —Brutker ex rel Ha^fferty v 
State Savings & Loan Co, 287 N 
W 443, 290 Mich 226—Brucker 
ex rel Haggerty v Slate Savings 

6 Loan Co, 287 N W. 438. 290 

Mich 212—Hickey v Mahon’s Es¬ 
tate. 287 NW 430. 290 Mich 193 
—H G Vogel Co. V Original Cab¬ 
inet Corporation, 233 N W 200. 
252 Mich 129. 

Minn—Blyth v. Kujawa, 224 NW 
464, 177 Minn. 79. 

N.J.— Hurbanis v. Schultz. 15 A 2d 


886. 128 N J Eq 215 reversing 6 
A 2d 402. 126 N J Eq 9.5—Blum 

Bldg Co \ Ingersoll. 134 A 176. 
ITS. 99 N .1 Eq 563. quoting Cor¬ 
pus Juris, affirmed 1.37 A 916. 101 
N I Kci 291 

N.Y—Clark v Kirbv. 153 NE 79. 
243 NY 29r». reversing 214 NY 
S 817, 216 Appliiv 792—Bennett 

V iMsdtello. 9 NYS2d 69. 170 

Ml sc 177—In rc Elliott’s Estate. 
299 NY'S 211 164 Mist 486 

Pa—Pittsburgh Thnon Stock Y'ards 
Co V Jbitsburgh Joint Stock 
Y'ards Co 163 A 668 309 I’a 314 
—Bookw alter \ Book waiter, 75 

Pa Super 577 

T(‘\ —Commert lal Loan & Trust Co 

V Retd Auttmiohile Co. Civ App, 
75 S YV 2d 114 

Va—Hiirltv' \ Bennett, 176 SE 
171. 163 Va 241 

Wvt)—Carit)ll V Anderson, 218 P 
1038, 30 \\>o 217 
20 C T p 38 nott‘ 58 

“A partv cannot, cither in the 
course t)f Iitigatiem or in dealings 
in pais, ot ciipy inconsistent posi¬ 
tions YVhtre he has an election 
hctw’een two or more inconsistent 
courses and has knowledge of all 
the facts, he w'lll he confined to that 
which he first adopts Such elec¬ 
tion, knowingly made, cannot be 
withdrawn even though it has not 
been acted upon by another to his 
prejudice ’’—Myers v. Kos.s, D C 
Fla . 10 P'Supp 409, 411 
Administering’ remedy selected 

YVhere the choice of remedy has 
been voliintaril> made, the »ourt 
must administer what has been se¬ 
lected—Bennett v Piscitello, 9 N 
Y S 2d 69, 170 Misc 177 

72, Ala—Mobile Towing Wreck¬ 
ing Co \ Hartwell, 95 St) 191, 
208 Ala 420 

Fla—Gralynn Laundry v. Virginia 
Bond & Mortgage Corporation, 163 
So 706, 709. 121 P'la 312, citing 
Corpus Juris. 

20 C J p 38 note 59 

Waiver b> opposing party see infra 
this section. 

73. U S —Myers v. Boss. D C.Fla . 
10 F Supp 409. 

Fla —Gralynn Laundry v Virginia 
Bond & Mortgugi* Corporation, 163 
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So 70«. 709. 121 Fla 312. citing 
Corpus Juris. 

NY'—Casazza v Rosenblum, 180 N 

V S 253 

20 C J p 38 note 60 
74. 1 ^ s —National Surety Co v 

Perth Amboy Trust Co. C C A N. 
J, 76 F 2d 87—In re Miller-Kose 
Co , CCA Wis . 36 F 2d 203—^Wil¬ 
liams V I’enn Mut Life Ins Co 
of Philadelphia. Pa D C Fla, 6 

F* 2d 322—Me tro-Goldw>n-Mayer 
Pistributing Coiporation y Bijou 
Theatre Co of Holyoke. D C 
Mass. 3 P’Supp 66—Equitable 
Trust Co of New York v' Con¬ 
nect nut Brass &• Mfg Corpora¬ 
tion, CCAConn. 290 ir 712 
Ala—Elliott V Vance, 194 So 515, 
239 Ala 180 

C\il —Gray \ Gray, 77 P 2d 908, 2.5 
Cal App 2d 484 

Colo—Figgly Wiggly Grimes Co v 
Lowell Pac'king Co, 29 P 2d 623. 
94 Colo 166 

Fla—Gralvmn Luundrv v Virginia 
Bond & Mortgage Corporation, 16.1 

50 706, 709, 121 Fla 312, citing 

Corpus Juris. 

Ga—Belle Tslf V Moorc'. 10 S E 2d 
923, 190 Ga 881—Johnson v Ept- 
ing, 196 SK 413, 185 Ga 667— 
Hawthorne y Pop<‘, 180 S E 920, 

51 Ga App 498—Land v Hall, 167 

SE 711, 46 GaApp 404—Cook v 
Powell, 126 SE SX9 33 GaApp 
427—Friedlander Feinherg, 3 10 

S E 26 27 Ga App 808 

Idaho—Sunderlin \ Warner, 246 P 
1, 42 Idaho 479 

Ill—Glezos V. Glezos. 178 NE 379. 
346 Ill 96—Braude v Ward>, 172 
NE 161. .340 Ill 180—ChKago Ti¬ 
tle & Trust Co V De Lasaux, 168 
N F. 640, 336 Til 522—Sluka y 

BielKki, 167 NE 90. 335 III 202 
Ind-“Pittsburgh Plate Glass Co v 
Y'oung. 151 NE 227, 84 Ind App 
313 

Iowa —Zimmerman y Horner, 272 
NW 148, 223 Iowa 149—Koysen 

V Petersen. 211 NW 894, 898, 

203 Iowa 1073, citing Corpus Juris. 

•Kan —Baltimore American Ins Co 

V Ziinnierinan 289 P. 439, 131 

Kan. 173—Baltimore American 
Ins Co \ Zimmerman. 272 P. 
165, 127 Kan 145, rehearing denied 
274 P 255, 127 Kan 509—I'ltt y. 
Keenan, 262 P. 667, 124 Kan 810 
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action, suit, or proceeding based upon a remedial 
right inconsistent with that asserted by the elec¬ 
tion, or to the maintenance of a defense founded on 
such inconsistent right.*^® In some decisions it is 
said that an election to pursue one of two incon¬ 
sistent remedies operates as an abandonment or a 
waiver of the other,and in others that the party 
making the election is estopped from again elect¬ 
ing and resorting to the other remedyJ'^ Having 
chosen between inconsistent theories, a party must 
adhere to such choice all through the case, and 


28 C.J.S. 

take the logical consequences upon every issue.^® 

Election in another state. It is proper for the 
courts of one state to recognize an election made 
by a suitor in a prior action commenced in another 
state and to apply the doctrine of election barring 
the prosecution of a subsequent inconsistent ac¬ 
tion.*^® 

Who bound by election. An election between in¬ 
consistent remedies extends beyond the immediate 
parties and binds all who claim under or who arc 
in privity with them,®^ but one not a party to an 
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—Morse v L.a Crosse Milling;. 
Grain & Ice Co. 22') P 366. 116 
Kan 697—Ireland v Waymire, 191 
P. 304, 107 Kan. 384 

La—R B Geortfe Machinery Co \ 
New Orleans T & M R Co. 119 
So 432, 435. 167 La 474. < itinp 
Corpus Juris, and reversing 119 
So 473. 9 La App 302 

Mass.—O’Brien v Logan, 128 N K 
878. 236 Mass 507 

Mich —Reid v Nusholtz. 249 N W 
831. 264 Mich 220. 

Minn —Middelstadt v City of Min¬ 
neapolis. 179 N W 890. 147 Minn 
186 

Mo—Powell V Sfhiiltz. App, 118 S 
W2d 25—U S Fidelity & Guar¬ 
anty Co. V Fidelity Nat Bank & 
Trust Co. 109 SW2d 47. 232 Mo 
App 412—Autocar Sales & Service 
Co of Missouri V Holscher, App, 
11 SW2d 1072 

Mont—Mares v Mares, 199 P 267, 
60 Mont 36. 

NJ—Goodman v Boehme, 197 A 
265, 123 N J Kq 280—Blum Bldg 
Co V Jngersoll. 134 A 176, 178. 
99 N J Kq 663. quoting Corpus 
Juris, and affirmed 137 A 916, 101 
NJ.Eq. 291 

N.Y—Scheuer v Martin. 293 NYS 
558, 250 App Div 46—Hansen v 

Brooklyn Trust Co , 285 NYS 

2, 246 App Div 843—Kline v M^- 
nad Pictures Corporation, 207 N 
YS. 109. 211 App Div 5.50. af¬ 

firmed 148 NE 751, 240 NY 667 

Ohio—Resting v East Side Bank 
Co, 14 Ohio CirCt, NS, 529 

Okl —Electrical Research Products 
V. Haniotis Bros, 39 P 2d 36. 170 
Okl. 144—Delzell v Couch. 299 1» 
913, 150 Okl 207—Freeman v 

Pearce, 270 P 1095. 133 Okl 41— 
Hare Min & Mill Co v Keys, 251 
P. 77. 120 Okl 217—Citizens’ Bank 
of Millerton v Bee.son, 231 P 
844, 104 Okl. 293—Ahrens v Com¬ 
mercial Nat Bank of Muskogee, 
229 P. 237. 100 Okl 250—Storm v 
Garnett, 227 P 417. 99 Okl 284 
—Vose V. Penny, 190 P. 97, 78 

Okl 238. 

Or.—Billups V. Colmer, 244 P 1093, 
118 Or 192. 

Tex —Saner-Whiteman Lumber Co 
v. Texas & N. O. Ry. Co, Com. 


App, 288 SW 127. reversing. Civ 
App, 282 S W 267, and rehearing 
denied. Com App . 288 S W 1063— 
Witthau.s V Natali. Civ App , 107 
S W 2d 998. 1001. tiling Corpus 

Juris —Bradlej \ Fagala. Civ 

App. 25 S W 2d 25.5—White v 

Bell Civ App. 290 SW 849. 851. 
citing Corpus Juris —Mosher Mfg 
Co v Eastland. W F & G R 
Co Civ App. 259 S W 253 
20 C J p 38 note 61 

“A man may not take contradicto¬ 
ry positions, and where he has a 
right to choose one of two modes 
of redress, and the two are so in¬ 
consistent that the assertion of one 
involves the negation or repudiation 
of the other, his ddiiierate and 
settltd choice of one, with knowl¬ 
edge. or the means of knowledge, 
of such facts as would authorize a 
rt sort to each, will preclude him 
thereafter from going back and 
electing again ”—Lindburg v Eng- 
ster, 264 N W 31. 37, 220 Iowa 1073, 
116 A L R 591. 

Arises at time of clioice 

The bar of an election arises as 
soon as the choice Is made, and bf- 
comes full and absolute against tht 
other remedy at the lime of the fil¬ 
ing of the petition, declaration, or 
claim in the second suit—hiluka v. 
Bielickl, 167 NE 90. 335 Ill 202. 

75. NY—Klmc V Myriad Pn lures 

Corporation, 207 NYS 109, 211 

App Div 550 affirmed 148 NE 
751, 240 N Y 667 

R T —Providence Buick Co. v. Klein 
124 A 729, 46 R I 45 
20 C J p 40 note 62 

76. C.al —Gutterman v Gaily, 21 P 

2d 1000. 134 Cal App 647—Ful- 

inele v Los Angeles Inv. Co, 196 
P 921. 51 Cal App 417 

Colo—Lehr v Guild, 206 P 803, 71 
Colo 340 

Tex —Thrower v. Brownlee. Com 
App, 12 S W 2d 184, reversing 
B-ownlee v. Thrower, Civ App, 
300 SW 240 
20 C.J p 40 note 63. 

77- Cal.—Roullard v Rosenberg 

Bros &. Co., 224 P. 449, 193 Cal 
360. 


Conn—Gerber & Co v. Wilson, 158 
A 803, 114 Conn 378. 

Minn —^Aho v Republic Iron & Steel 
Co. 116 NW 590. 104 Minn 322 
SC—Cline V Southern Ry. Co, 102 
S K 641 113 S C 440 
Tenn—Equitable Trust Co v Cen¬ 
tral Trust Co 239 SW 171. 145 
Tenn 148—MtQuiddy Printing 

Co V. Hirsig, 134 S W 2d 197, 23 
Tenn App 434—Pettigrew v'. 
Hodges, 5 Tenn App. 599 
Tex —Norris v Wilkens, Civ App . 
3 S W 2d 126 

Rule as based on estoppel see supra 
5 1b 

78. Ala—Bains v Price, 92 So 447, 
207 Ala .337 

Iowa—Zimmerman v Horner, 272 
NW 14S. 223 Iowa 149 
20 J p 40 note 65 
Pleading and proof 

Vendor electing remedy for pur¬ 
chaser's default must conform to 
established rules of pleading and 
proof for particul.ir remedy elected 
—Eldridge v Vance. 261 P 168. 128 
Okl 46—Simmons v Harris, 235 P- 
508, 108 Okl 189 
3>amages 

Plaint IIT is confined to damages 
appiopriate to remedy selected — 
Commercial Cndit Corporation v. 
Wells. 240 NYS 139, 228 App Div. 
402 

79. Nob—Gentry v Bearss, 130 N 
W 428, 88 Neb 742 

20 C J p 40 note 66. 

80. Mich—Rowley v Towsley, 19 
N W 20. 53 Mich 329 

Indorsee acting for payee 

Where indorsee brought action on 
purchase price check with knowl¬ 
edge and consent of payee and at 
his expense and for his benefit, and 
recovered Judgment thereon, payee 
could not thereafter avoid contract 
on ground of fraud and recover ac¬ 
tual v'alue of property for which he 
received check—Hellekson v. Allck, 
250 N W. 36. 61 S D. 546. 

Surety 

Drawer by suing for conversion 
^ts agent who forged indorsements 
of fictitious payees of checks, hav¬ 
ing made election of remedies, sure¬ 
ty who paid drawer’s loss under 
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action and not in privity with a party is not bound 
by such action as an election of remedy.®^ A trus¬ 
tee in his effort to benefit the trust estate will not 
be held to an election of inconsistent remedies so 
as to impair the vested interests of his cestuis que 
trust.^2 An assignee is not bound by acts of his 
assignor done subsequently to the assignment.*^ 
Evidence. The party pleading election of reme¬ 
dies as a defense has the burden of proving it.*^ 
Where a party sets up the defense of election of 
remedies he makes a prima facie case by introduc¬ 
ing the record of a former suit based upon an in¬ 
consistent theory,*5 and in such case the burden 
is placed upon plaintiff to show that the election 
w^as made in ignorance of the facts concerning his 
right to adopt another remedy.*® 

Waiver. The doctrine of election, whether ap¬ 
plied to the selection of optional courses of pro¬ 
cedure or the choice of individuals to be sued, is 
mtended for the benefit of the parties charged, and 
the defense may be waived by them.*^ So, where 
a party, on motion of his opponent, elects between 
two inconsistent remedies, the moving party is pre¬ 
cluded from asserting the conclusivencss of an elec¬ 


§ 30 

tion made at a previous trial.** Where a party 
in separate and contemporaneous actions pursues 
inconsistent remedies without advising the court 
thereof, a judgment obtained by such party is not 
subject to attack as being obtained by fraud upon 
the court.** 

§ 30. Election between Action at Law and 
Suit in Equity 

A party may elect whether to sue in a court of law 
or In a court of equity where both have concurrent Ju¬ 
risdiction over the subject matter. 

If both a court of law and a court of equity have 
concurrent jurisdiction over the subject matter, a 
party may elect as to the tribunal which shall de¬ 
termine the controversy,** but the right to elect 
in such case depends upon the remedies in the re¬ 
spective courts being concurrent.*^ The institu¬ 
tion of an equity action which is discontinued with¬ 
out going to trial does not bar a subsequent action 
at law with respect to the same subject matter 
where both suits arc consistent and seek relief on 
the same theory.*^ 

Reformation. Where law and equity have con- 


forgery bond executed to drawer, as 
drawer’s sulirogee, could not recov¬ 
er from agent’s depo.sitory bank on 
its guaranty of indorsements of 
checks which bank forwarded 1<» 
drawee —National Surety Co v 
Perth Amboy Trust Co , C C A N J , 
76 F2d 87 

81. Kan —Wollard v Peterson, 56 
P 2d 476. 143 Kan 666 

Wis—Weacott v Catencamp, 209 N 
W 691, 190 Wis 520 
“An election of remedies which 
will estop a party from pursuing a 
different course, or electing another 
and different remedy from that first 
adopted by him, has reference to the 
ejection or choice made by one and 
the s^ime party The remedy pur¬ 
sued by one party in a litigation has 
no connection with the election of 
remedy made by another different 
and distinct party."—Hartley v. 
Hartley, 161 SE 358, 359, 173 Ga. 
710. 

82. N Y —Bowdish v Page, 47 N E 
44, 153 N Y 104, affirming 30 N 
Y S 691, 81 Hun 170. 

20 C J. p 40 note 68. 

83. N.Y.—Columbia Trust Co v. 

Norske Lloyd Ins Co, 166 N Y.S. 
915. 100 Misc 550. affirmed 169 

NY.S. 1089, 183 App Div 896 

84b 111 —Funkhouser v. Frazier, 234 

Ill.App 387. 

Mich—Willard v. Shekell, 210 N.W. 
260, 236 Mich. 197. 

Vt.—Owens v. Lane Const. Co., 168 
A. 549, 106 Vt. 421—Gardner v 
Gauthier, 141 A. 682, 101 Vt. 147. 


Clear application of mle 

Defendant relying on a prior €dec- 
tlon to defeat the remedy currently 
sought must clearly bring himself 
within the rule—Hannigan v Italo- 
Petrolcum Corporation of America, 
181 A 4. 7 WWHarr, Del, 180 

85. Ark —Baker v Brown Shoe Co , 
96 SW 808. 78 Ark 601 

The Judgment roll in a prior ac¬ 
tion in which an alternative incon¬ 
sistent remedy was pur.sued consti¬ 
tutes conclu.sive evidence of an 
election of remedy.—Terry v Mun- 
ger. 24 N E 272, 121 N Y. I6l, 18 
Am S R 803, 8 L R A. 216 

86 . Ark —Baker v Brown Shoe Co . 
95 SW 808, 78 Ark 501 

Ga.—Land v. Hall. 167 SE 711, 713, 
46 Ga.App 404, quoting Corpus 
Juris. 

Mo.—Horigan Realty Co v. First 
Nat. Bank. 273 S.W. 772, 777, 221 
Mo App. 329, citing Corpus Juris. 
NY—Hochreich v. Amalgamated 
Laundries, 240 N.Y S 11, 136 Misc 
607. 

Sulllclency of knowledge held for 
Jury 

Iowa—Sackett v Farmers' State 
Bank of Boone. 228 N W. 51, 209 
Iowa 487 

87- Cal. — Bank of America Nat 
Trust & Savings Ass’n v. Hill, 71 
P 2d 268, 9 Cal.2d 495—Klinger 

V. Modesto Fruit Co., 290 P. 127. 
107 CaLApp. 97. 

88. N.D —Larson v Albers, 205 N. 

W. 876, 876, 63 N D. 340. 
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“By moving that the plaintiff be 
required a .second time to elect, the 
defendants waived the binding ef¬ 
fect, if any, of the prior election 
After inducing a choice to 
be made upon the hypothesis that 
the various alternatives were avail¬ 
able, it does not lie in the mouth 
of the one who has secured the fa¬ 
vorable ruling to .say that in fact 
there was no such choice, one alter¬ 
native having been previously fore¬ 
closed ’’—Larson v Albers, supra. 
86 . Okl —Savery v. Mosely. 76 P. 

2d 902, 182 Okl 133 
60, U S —M J Carroll, Inc., v Gil¬ 
more. CCA SC. 103 F2d 560 
Mass—Corey v Tuttle, 144 NE 
230, 249 Mass 135—Spear v. Cog- 
gan. 111 NE 793, 223 Mass. 15b. 
Tenn —^ACtna Life Ins. Co v Bel¬ 
los, 14 SW2d 961, 168 Tenn 554. 
quoting Corpus Juris, and denying 
rehearing 13 S W.2d 795, 158 Tenn 
554 

Va—Pollard & Bagby v. Morton G. 
Thalhimer. Inc, 194 S E. 701, 169 
Va 529. 

20 C J p 40 note 70 
91. U S —Griesa v. Mutual L. Ins. 
Co. Kan. 169 F 609. 94 CCA. 
636, certiorari denied 30 S Ct. 400, 
215 US 600, 54 L Ed 344. 
Concurrent Jurisdiction generally see 
the C J S title Equity § 21-22, al¬ 
so 21 C.J p 40 note 32-p 45 note 
75. 

98. N Y —Pomerantz v. Massachu¬ 
setts Accident Co., 7 N.Y.S.2d 854, 
169 Misc. 434. 
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current power to grant relief by their respective 
remedies, but the remedy afforded by the law court 
is doubtful, less adequate, or less specific than a 
reformation of the instrument would insure, equi¬ 
ty IS not ousted by the concurrent remedy at law 
Jurisdiction in equity will not be denied simply be¬ 
cause the action was brought at law first.^'* 

§ 31. - Acts Constituting 

While the prosecution to Judgment of a suit at law 
or in equity with knowledge of the party’s rights and of 
the facts ordinarily constitutes a conclusive election bar¬ 
ring proceedings in the other tribunal, the mere com¬ 
mencement of suit may not have this effect. Action taken 
by one who is defendant at law and complainant in 
equity may bar him from pursuing a remedy in the other 
tribunal, but plaintiff at law who is defendant in equity 
is not barred from securing relief in the latter court. 

Where a party files a petition which states facts 
sufficient to entitle him to both legal and equitable 
relief, and prays relief only a part of w'hich can 
he had at hlw^ but all of which may be had in 
equity, he intends thereby to irnoke the chancery 
and not the common-law powders of the court In 
such case plainlifif may elect to proceed at law, but 
to do so he must manifest his election by unequivo¬ 
cal acts showing that he has abandoned his claim 
to equitable relief,'*® a mere demand for a jur> 
to try the issues of fact is not such an act as would 
warrant the court in assuming that plaintiff had 


abandoned his claim to equitable relief.®'^ The 
mere fact that a party to a law action pleads there¬ 
in does not in itself preclude him from seeking re¬ 
lief in equity.®^ A change from the law side of 
court to the equity side does not constitute an elec¬ 
tion of remedies if the opposing jiarty is not prej’- 
udiced;®® nor is the filing of a complaint on the 
law side of court pursuant to court order transfer¬ 
ring the case from the equity side an election of 
remedy precluding return to the equity side after 
denial of relief at law.^ 

IF/icrc party is plaintiff at latu and complainant 
in equity. The prosecution by plaintiff of an ac¬ 
tion at law to judgment, or a suit in equity to de¬ 
cree, with knowledge of his rights and of the facts, 
IS held to be a conclusive election of the tribunal 
in which the action or suit is ])rosccuted w^hich will 
bar subsequent proceedings for the same cause in 
the other tribunal.- The matter has then become 
res judicata.-^ According to some decisions, how¬ 
ever, the fact that plaintiff mistook his remedy at 
law does not preclude him from subsequently as¬ 
serting his rights in equity ** 

In any case, the mere commencement of an ac¬ 
tion at law or a suit in equity dots not constitute a 
conclusive election so as to preclude resorting to 
the other tribunal to enforce the same cause of 


93. N .1 —Nazzarro v (tlobe & R« - 
pulilH Ins Oo of America, 12 A 
2d 697. 127 N J Kq 279 

r»3 C J p '*J3 note 35 
CJonsistera > of actions on contract 
and for reformation thereof see 
supra 7 

94. N .1 —Nazzarro v Globe & Re¬ 
public Ins Co of America, 12 A 
2d 697. 127 N .1 Eq 279 

53 C J p 923 note 36 

95. Neb—Ames v. Ames 106 NW 
584, 75 Neb 473 

The aesertlon of an oqnltable rlffM 

generally negatives the legal right 
to recover damages for reascin that 
measure of damages c annot ordi¬ 
narily be ascertained while equita¬ 
ble rlght.s are fixed by law —Spring¬ 
er V Gaddy, 2 S E 2d 355, 172 Va 
533. 

96l Neb —Ames v Ames, 106 N W 
584, 75 Neb 473 

97. Neb—Ames v. Ames, supra. 

98. N J —Hurbanis v Schultz, 15 
A 2d 886. 128 N J Eq 215, revers¬ 
ing 6 A 2d 402, 126 N J Eq 95 

99. Cal —Rosemead Co v Shipley 

Co., 278 P 1038, 207 Cal 414 

1. US —U S V Amalgamated Su¬ 
gar Co, CCAUtah. 48 F 2d 156 
8 . US —Pacific Mut Life Ins Co 
of California v Rharne, D C N C , 
32 F Supp 59, 63, quoting Corpus 
Juris. 


Ga—Uaxter v Gormh‘\, 189 SE 1 
181 Ga 509, citing Corpus Juris. 
Mass—\Vadman v Boudreau, 170 N 
E 44. 270 Mass 198 
Mi(h—Union Guardian Trust Co v 
First Nat Bank. 259 NW 912. 271 
Mieh 323—Pratt \ Corns. 183 N 
W 71, 74, 214 Muh 390, quoting 
Corpus Juris. 

N J —Goodman v Boehme, 197 A 
312. 123 N J Eq 230 
N y —Trustees of Saints Peter and 
Paul’s Church v Elliott. 220 N.Y S 
308. 219 AppDiv. 219. 

20 C J p 41 note 75 

Election held made 

(1) Specific performance of a con¬ 
tract in equity leaves no hreac^hed 
contract on which a law^ action for 
damages may be maintained—Mc¬ 
Creary V. Stallworth, 102 So 52, 212 
Ala 238. 

(2) Where plaintiffs secured t om- 
plianee with a restrictive building 
permit by means of an injunction, 
they cannot resort to ac tion at law 
for damages, for the proceeding in 
equity was an election of remedies 
—Thresher v. Clark, 188 P. 55, 45 
Cal App 518 

Counterclaim in foreclosure suit in 
equity, dismissed for laches, cons^- 
tutes an election of remedy, barring 
subsequent countciclaim in law ac¬ 
tion—Simon & Diamond Coal & 
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Lumber Co v Belz, 151 A 781, 107 
NJLuw 193 

Remedy by execution sale 

Whin dcbtoi tonveved property 
to wif« , ireditor’s ch'ction lc> pursue 
remedy at law bv execution .sale is 
abandonment cif bill in e<iuity to set 
aside fraudulent tonvcyame—Sauber 
V Nouskajian, 133 A. 612, 286 Pa 
449 

3. Mifh—I’ratt v Corns. 183 NW 

71 74 214 Mich 390, ciuoting Cor¬ 

pus Juris. 

20 C J p 41 note 76. 

4. NY—Consolidated Water Co of 
Utica v Maltbie, .1 N Y S 2d 799, 
3 67 Misc 269 

Or—Oiegon-Washington R & Nav 
Co V Reid. 65 P 2d 664, 155 Or. 
602 

R I —Home Sav. Bank v Rolando, 14 
A 2d 822 

ReformatioiL of policy 

Insured, obtaining judgment in 
action at law on policy, did not elect 
remedy estopping him from suing in 
equity for reformation of policy after 
reversal of judgment and remand of 
case for insufficiency of evidence of 
waiver of policy provisions as to 
transfers of title to insured property 
—Green v. Phoenix Ins Co. of Hart¬ 
ford, Conn., 253 N.W. 36, 218 Iowa 
1131. 
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action,5 especially where the actions are not in¬ 
consistent,® although, as appears in the CJ.S. title 
Equity § 21, also 21 CJ. p 41 note 41, equity may, 
and ordinarily will, decline to assume jurisdiction, 
in the absence of special circumstances, where the 
action at law was first commenced, particularlv 
where it would be inequitable to do so."^ The rule 
stated in Courts § 492 that in cases of concurrent 
jurisdiction the court that first acquired jurisdic¬ 
tion ousts the jurisdiction of the other has been 
applied in this connection ^ 

Where the issuance and levy of an execution is 
inconsistent with the equitable right subsequentl> 
asserted, it operates as an election of the remedv 
at law.® A judgment creditor (lects his renitd\ 
when, instead of filing a bill to set aside a fraud¬ 
ulent conveyance, he decides to treat the convey¬ 
ance as void and to sell at once under his exe‘cu- 
tion 

Where party is defendant at la7e and eoniphnn- 
ant in equity A jiarty who with knowledge of the 
facts has availed himself in a court of law' of a 
defense which ma> be jiroperl^ tried in that court 
IS held to have made a conclusive election, and wull 
be prexlueled from subsequently coming into court 
of equity for relief in reference to tht same mat- 
ter.ll llowx'ver, m order to constitute an elec¬ 
tion, and preclude the party from the right to file 
his bill and proceed in equity for relief, the matter 
uiion w'hich he bases his claim to relief in equity 
must have been available as a defense at law and 
not be solely of equitable cogni/.ince l- A part> 
electing to sue in eepiity may be iirechieled from 
availing himself of the same matter as an equitable 


defense at law.i3 

Where party is plaintiff at law and defendant tn 
equity. Where plaintifif at law is made defenelant 
in equity in a suit by defendant at law involving 
the same matter, and becomes an actor therein, he 
IS precluded from further preisecution of the ac¬ 
tion at law,l^ and cannot be deprived of the right 
to a decree in the equity suit on the ground that he 
hud elected to sue at law PlaintifT at law, by 
interposing a defense to a suit in ecpiity instituted 
by the defenelant at law, does not elect his remedy 
so as to preclude the action at law, at least where 
he has objected to the jurisdiction of the equity 
court.i® 

§ 32. - Compelling Election 

a. Tn general 

b. J Voce dure for, anel time of, compel¬ 

ling election 

a. In General 

Where plaintiff is prosecuting an action at law and a 
suit in equity at the same time for the same cause, he 
may be compelled by the equity court, acting in its dis¬ 
cretion, to elect which action he will prosecute, provided 
both actions involve similar parties, similar relief, and 
the remedy in both courts is coextensive; while the court 
may not elect for plaintiff, if he improperly refuses to do 
so the bill in equity will be dismissed 

Under the code provisions, if the proper facts 
are alleged in the pleading and proved on the trial, 
the court may grant either legal or equitable re¬ 
lief, or both;^'^ but in those jurisdictions, how¬ 
ever, w'here the courts of law and equitv are sep¬ 
arate, and w'here the distinction between actions 
at law and suits in equity is still recognized, if 


6. Towa—J’lckford v Smith, 247 N ' 
W 256. 215 Iowa 1080 
Mich—Hartford Accident A: liidomni- 
tv Co \ Jircusek, 225 N W 826 254 
Mich 131—Licwi.s .1 SclznKk Hn- 
lerpriscs v Harry !• eiar-^on I’ro- 
duction*^, 167 N W 1011, J02 Alith 
111 

Va—I'ollard & Baghy v Miirton ei 
Thalhimcr Inc, 194 SE 701, 703, 
169 Va 529 
20 C J. p 41 note 77 
Commencement of action as consti¬ 
tuting election between inconsist¬ 
ent remedies see supra § 15 
Creditors institntiiid’ attachment in 
another county did not thereby elect 
remedy so as to prevent proceeding 
in equity in other county to set aside 
conyeyance as fraudulent —Hartford 
Accident & Indemnity Co v Jlrasek, 
235 IsrW. 836, 254 Mkh 131 

Ob Mich—Lewis J Selznick Enter¬ 
prises V Harry I Garson Produc¬ 
tions, 167 N.W 1011, 202 Mich. 

Ill 

20 C J p 41 note 78. 

28 C.J.S.—70 


7. N« h—Stanton v Hnflfkorn, 118 

NW 1092 8.1 Ni'b 36 

Vt —y Kobinson, 19 A. 993. 
62 Vt 60 

20 CJ p 41 note 80 

8. Pa—Tiemann’s Estate, 23 Pa 
Dist 607 

20 C J P 42 note 82 

9. Wash — Harding V Atlantic Trust 
Co. 67 1’ 222, 26 Wash 5.16 

20 C.J p 42 note 83 

10. Mich—eVanson v Smith, 11 N 
W 186, 47 Mich 647 

20 C J p 42 note 84 

11. NJ—McMichael v Barefoot, 95 
A. 620. 85 N.J Eq. 139 

20 C J. p 42 note 86 

12. N J —Adams v Camden Safe 
Deposit & Trust Co, 2 A 2d 361, 
121 N J.Law 389, reversing 188 A 
913. 15 N J Mi.sr 48 

20 C J p 42 note ^6 

13. Mas.s—Sato IJMck Co v J B 
Eustis Mfg f o . 93 N.E 629, 207 
Mass 312 

I 20 C J. P 42 note 87 
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14. Tv I—Jtnks \ Smith, 14 RI 
631 

15. Mich—McKenzie v. A P Cook 
Co. 71 NW 868. 113 Muh 452 

Okl —Thomas v Gent ral Motors At- 
eept.inee Corp , 56 P 2d 844, 846. 
17b Ok] 488, eiting Corpns Xurls. 
20 C 1 p 42 note 89 
Defense of fraud 

That liank proceeded to judgmimt 
at law', instead of equit>, tin forged 
note, did ntit precludt its defense of 
fraud in subsequent action by for¬ 
ger’s wife to enjoin sale of homf- 
.'«tcad under execution, since no ne¬ 
cessity existed for eslalilishment of 
fraud in I'quity until suit was com¬ 
menced—Kemp V. Enemark, 230 P. 
441, 191 Cal 748 

16. T\a—Conemaugh Iron Works Co. 
V Delano Coal Co, 148 A 94. 298 
Pa 182 

17. NY—Hahl v Sugo. 62 N E 136. 
169 N Y 109, 88 Am S.R. 639, 61 L. 
RA 226 

20 C J p 42 note 90. 
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plaintiff IS prosecuting an action at law and a suit 
in equity at the same time for the same cause, he 
may be compelled by the court, on application of 
defendant, to elect whether he will proceed with 
the action at law or the suit in equity.^* In apply¬ 
ing this rule the courts exercise a wide discretion^® 
and arc careful not to make it an instrument of 
opjiression by enforcing it where both remedies 
sought may be necessary to a complete satisfaction 
of the claim.2® The rule applies only to original 
suits, a recovery in one of which will be a bar to 
a decree in the other.^i An election will not be 
compelled unless the remedy at law is coextensive 
and equally beneficial with the remedy in equity ,22 
unless both causes relate to the same subject mat¬ 
ter and seek substantially the same relief ;23 unless 
plaintiff at law is the complainant in equity or 


unless the defendant at law is a party to the suit in 
equity.25 Until the election is compelled the pur¬ 
suit of both remedies will not deprive plaintiff of 

either.26 

Where plaintiff is required to elect the order 
should allow him a reasonable time in which to 
make his election.27 The court has no authority to 
make the election for him,28 and cannot compel 
him to elect the action at law.2® When, however, 
the suit in equity has been carried to a hearing and 
decree, the court may declare that plaintiff has in 
fact elected, and restrain further proceedings in 
the law action.2® Likewise, where the court orders 
an election and the complainant fails to elect in 
terms as to which remedy he will pursue, if by 
conduct he appears to have proceeded with his 
legal remedy, a dismissal of the bill of complaint 


Znjuiictioii and aaanaires 

There is no inconsistency between 
the remedy of injunction to prevent 
future breach of a covenant not to 
conduct a competing business and 
the recovery of damages actually 
sustained by the conduct of com¬ 
peting business before the injunc¬ 
tion was issued, there being no pro¬ 
vision in the covenant for liquidated 
damages, so that complainant need 
not elect between his remedy by in¬ 
junction and his recovery of past 
damages—Seotton v Wright, 117 A 
131, 13 DelCh 214, affirmed Wright 
V Seotton. 121 A 69. 13 DelCh. 402, 
31 ADR 1162 

18. U.S—Urquhart v American 
Dyewood Co , C C A Pa , 78 F 2d 

866 

Ala —Jones v Jefferson Courty, 89 
So 174. 206 Ala 13 
Colo—Reitze v. Humphreys, 125 P 
622, 53 Colo 171 

Mass.—Zuckernik v. Jordan Marsh 
Co, 194 NE. 892, 290 Mass 151— 
Spear v Coggan, 111 N E 793, 223 
Mass 156 

N.C —F E Dykes & Co v. Grove, 
159 S E 360. 362. 201 N.C. 254, cit¬ 
ing Corpus Juris. 

Pa—Walsh v New Tioga Deader 
Bldg & Doan Ass’n, 16 Pa Dist & 
Co 180 

R I —Quidnick Co v. Chaffee, 13 R 
I. 367 

Va—Pollard & Bagby v Morton G 
Thalhimer. Inc, 194 SE 701. 169 
Va 629—Jones’ Ex’r v Bond, 9 S 
E 503, 86 Va 81 

1 CJ p 52 note 60—20 C J. p 43 
note 91 

Duty of court 

When question of propriety of 
maintaining suit in equity by reason 
of pending action at law is raised, it 
is duty of chancery court to deter¬ 
mine, after examination of merits, 
whether defendant is in truth being 
doubly vexed, and to make appro¬ 


priate order to do justice to both 
parties, court may hear evidence, or 
take oral statements or admissions, 
to determine whether suit in equity 
and action at law are for same cause 
of action—Corey v Tuttle, 141 NE 
230, 249 Mass 135. 

19. R I —Hunt V Darling 59 A 398, 
26 R I 480, 69 DR A 497. 3 Ann 
Cas 1098. 

20. Ky —Peak v. Bull, 8 B Mon 
428 

R I—Hunt V Darling, 69 A 398. 26 
RI 480, 69 DR.A 497, 3 Ann Cas 
1098 

20 C J p 43 note 93 
Xlcctton ouly as to damages 

Where plaintiffs brought an action 
at law for damages and a suit for 
injunctive relief wherein they claim¬ 
ed damages, they may be compelled 
to elect between the chancery suit m 
so far as it claimed damages and the 
action at law, although the election 
should not go so far as to compel 
them to abandon the chancery suit 
for injunctive relief if they elected to 
maintain the action for damages — 
Jones v Jefferson County, 89 So. 174, 
306 Ala 13 

Suit authorised by equity court 

Depositor’s receiver, having ob¬ 
tained ex parte order authorizing ac¬ 
tion against bank to recover check¬ 
ing deposit was held not estopped to 
sue bank at law on theory that re¬ 
ceiver had already submitted cause to 
equity court.—^Jarret Bros Co. v 
Carroll Worsted Mills, 184 A. 667, 61 
RI 214. 

21. Me—Marsh v. Bellefleur, 81 A 
79. 108 Me 354. 

Miss—Daraussini v. Carquette, 24 
Miss. 151. 

22. Ala.—Ex parte Barclay-Hays 
Dumber Co., 101 So. 179, 211 Ala. 
600. 


Me—Cooper v Fidelity Trust Co. 

170 A 726. 132 Me 260 
1 CJ. p 53 note 51—20 CJ p 4.1 
note 95 

Parties 

I'laintlff will not be required to 
elect where law action for indebted¬ 
ness IS against only one of the sev¬ 
eral respondents sued in equity to 
enforce lien and for annulment of 
fraudulent transactions and rernedv 
IS therefore not as compli te —lOx 
paite Barclay-Hays Dumber Co, 101 
So 179, 211 Ala 500 

23. Ala—Ex parte Barclay-Hnvs 
Ijumber Co . supra—American Tar 
Products Co v Jones, 86 So 113. 
17 AlaApp 481 

20 C J p 43 note 96. 

24. Me —Cooper v Fidelity Trust 

Co , 170 A 726, 132 Me 2(.0 

20 CJ. p 43 note 97 

25. U S —Graham v. Mever, C C 
NY, 10 F Cas No 5,673, 4 Blalchf 
129 

20. Md—Gibson v. Finley, 4 Md Ch 
75. 

27. Me—Fleming v. Courtenay, 49 
A 614, 95 Me 136 

Md —Bradford v Williams, 2 Md 
Ch 1 

20 C J p 44 note 1. 

28. Utah —State v. Morse, 103 P 
969, 36 Utah 362. 

29. Mass —Sandford v Wright, 41 
NE 120. 164 Mass 85 

Mieh —McGunn v. Hanlin, 29 Mich 
476. 

Utah—State v. Morse, 103 P. 969, 36 
Utah 362. 

Va—Priddy v. Hartsook, 81 Va. 
67 

30. Mass — Zuckernik v. Jordan 

Marsh Co., 194 N.E. 892, 290 Mass. 
151 

20 C.J. p 44 note 4 . 
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is proper upon the ground of abandonment.31 

One of several defendants, without the concur¬ 
rence of the rest, has the right to compel an elec¬ 
tion between an action at law and a suit in equi- 

ty.S2 

Finality of election. Where an election is made 
pursuant to an order of the court it is conclusive 
and final.33 

Penalty for refusal to elect. Where plaintiff 
sues both at law and in equity and refuses to elect 
between the remedies, his bill in equity will be 
dismissed34 with costs but where the order re¬ 
quiring election is premature and therefore erro¬ 
neous, a dismissal of the bill, for failure to elect 
and continued prosecution of the action at law, is 
Itself erroneous^c and the fact that, in such case, 
plaintiff continues his action at law is not ground 
for dismissing his appeal. 

b. Procedure for, and Time of, Compelling Elec¬ 
tion 

As a general rule, where an action at law and suit 
In equity are both pending, an election may be compelled 
only by the court of equity on motion of defendant or 
on Its own motion after defendant has answered, and 
upon making such election plaintiff may be required to 
dismiss his bill or discontinue his action or take a non¬ 
suit. 

As a general rule, when a suit in equity and a 
suit at law are pending between the same parties 
for the same cause of action, one cannot be pleaded 
in bar^*^ or in abatement of the other, see Abate¬ 
ment and Revival § 49, although the court of equity 

31. Ill —Fetzer v. Clark, 153 Ill App 
152 

20 C J p 44 note 5 

32. Md—Bradford v. 

MdCh 1 

33. Ind—Nvsewander v Lowman, 

24 N.E 355. 124 Ind 

34w Ala—Roman v Dimmic k, 26 So 
233, 123 Ala 533 

Me—Fleming v Courtenay, 49 A. 

614. 95 Me 135 

35. Md —Bradford v. Williams, 2 
MdCh. 1. 

36. Ala—Roman v. Dlmmick, 26 So. 

233, 123 Ala 583 

37. Ala—Roman v Dimmiek, supra 
20 CJ p 45 note 27 

38. W.Va —Rees v Bmmons Coal 
Mining Co of West Virginia, 106 
SE 247, 88 WVa 4. 

20 C J. p 44 note 8 

38. U S —Graham v. Meyer, C C.N. 

Y., 10 F.Cas No.5.673, 4 Blatchf 

129. 

40. Ala. — Chambers v. Chambers, 

118 So. 385, 218 Ala. 192—South- 


will sometimes order a stay of proceedings in one 
until the other is determined.39 Ordinarily, the 
remedy is by motion made in the equitable suit to 
compel plaintiff to elect between the action at law 
and the suit in equity.^® The election cannot be 
compelled by the court of law^i and an order com¬ 
pelling an election erroneously entered in the law 
action has no effect on the suit m equity and is not 
binding on the chancellor,*^2 but where both legal 
and equitable jurisdiction are united in the same 
court the motion for election may be made on ei¬ 
ther side of the court having jurisdiction of the 
proceedings.^^ The court of equity upon its own 
motion may compel an election.^^ 

If a party elects to proceed at law his bill will 
be dismissed^^ with costs,^® hut without preju¬ 
dice,‘^7 and if he elects to proceed in equity, he 
will be restrained from further prosecuting his 
suit at law without leave of the court of equity 
first had and obtained,^* or he may he required to 
discontinue his action at law'*^ or to take a non¬ 
suit. 

Time of compelling election. The general rule 
is that a complainant is entitled to a full answer 
from defendant before he can be compelled to 
elect between the prosecution of his action at law 
and his suit in equity,but the rule is otherwise 
where the pendency of the prior action may be 
pleaded in abatcment,^2 and it has been held that 
plaintiff may he required to make his election at 
any stage of the proceedings, and not necessarily 
only after answer.^^ 

46. Me—Fleming v. Courtenay, 49 
A 614, 95 Me 135 

N Y —Rogers v. Vosburgh, 4 Johns. 
Ch. 84 

47. R I —Hunt v. Darling, 59 A. 

398, 26 R 1 480. 69 L. R A 497, 3 

Ann Cas 1098. 

48l R I —Hunt v Darling, supra. 

20 CJ p 44 note 18 

48 . I’a — Pennsylvania Ins Co v. 
Philadelphia Hat Bank, 3 Pa DkSt 
93, 14 Pa(^o 193 

V. Gidiere, 25 S 

C L 101 

20 CJ p 44 nota 20 
51. Ala—Ex parte Barclay-Ha>s 
Dumber Co, 101 So 179, 211 Ala 
500 

20 C J. p 44 note 21 

62. Pa—Pennsylvania Ins Co v. 
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Pi<*sumption as to, 1(», p. ,*1.5, n 81 
Prcjof, § 18, I) 42 

Removal of family as impoitaiit element, § 13, 
p .32 

Residence and intention as ess(*ntial elc'inents, 

9, p 11 

Sale of propel ty as c'videnc'e, § 18, p 47 
IVmporaiy absc*iic*e with intc*nrion to rc*turn, JJ 

11, p 18 

Volnntaiy i*xile as woiking, l.*l, p 32 
China, domicile of choic'c in, ^ G, n 46 
t^hoic*e, domicile of, § G 

Abancioiiment, § 12, p 22 
(3iange to tliat of origin, § 1.3, p. 32 
(kmeui ienc*e of ic*sidc*nce and intcmtion, § 9, pp. 
11-14 

('oiitiiiuanc'e until ac*cpiisition of nc*w domicile, 
1.3, p .*10 

Declarations as admissilile iesi)c*c*ting, § 17, p. 
20 

Freedom of choic'e as c*ssc*n(ial, § 11, p. 18 
Churc'h meiiiliei.shii), C’oiisideration given to in de¬ 
termining domic'ile, § 18, p 48 
Ciicumstanc*es, determination dc*i)('ndiiig on, § 18, p. 
41 

Ciicaimstantial e\ideiic*e, pi oof l»y, § 17, p. .*18 
(3tiz(*nship, domic*ile as deleiminc'd by, § 11, p. 20, 
II. 24 

Civil ofTic-e, residc*iic*e to iieiform duties of as not con¬ 
stituting change of domicile, 11, p 19, n 12 
(Mvil rights, 

Doiiiic-ile as determining, § 3, n 20 
Domic-ile as place where person exeicises, § 1, p. 

3, n. 7 
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Clergymen, 

Domirile of, presumption as to, § 10, p. 38 
Temporary residence at cure as fixing domicile, 
§ 12, p. 29 

Club membership, consideration given to in determin¬ 
ing domicile, § 18, p. 48 
Commercial domicile, § 4 

Common law, residence, use interchangeably with 
domicile, § 2, p. 5, n. 14 
Comparison, home, § 1, p. 2, n. 5 
Coiicliisiveness, intention, § 11, p. 17, n. 1 
Conflicting declarations, sufficiency on question of, 
§ 18, p. 4r, 

Consuls, residence abroad in governmental service, ac¬ 
quisition of domicile, § 12, p. 29 
<Contingent intention, domicile as changed by, | 11, 

p 20 

Continuance, § 13, pp. 30-34 

Acquisition of another domicile, § 13, p. 30 
Evidence, sufficiency, § 18, p. 42 
Presumption as to, § 16, p. 35 
Contract, elected domicile fixed by, § 4 
(Convertible terms, domicile and residence, § 2, p. 5 
(Convincing proof, change of domicile, § 18, p 42 
(Counties, house on boundary line between, § 14 
(Cross-examination, allowance of on question of resi¬ 
dence or intention, § 17, p. 39 
Death, 

Change of domicile as not taking place when oc¬ 
curring in itinere, § 13, p. 33 
Infant’s domicile as afT<»cted by death of father 
during minority, § 12, p 22 

Debtors, leaving domicile with intention of never 
retui’iiing, retention until gaining another domi¬ 
cile elsewhere, § 12, p. 29 
I lecedents. 

Declarations of, admissibility on question of 
domicile, § 17, p. 39 

Domicile presumed as that of lifetime, § IG, p 38 
Declarations, 

(Change of domicile, sufficiency to establish, § 18, 
II. 45, n 2 

(Consideration on question of domicile or intention 
iinohed, § 17, p 39 
Intention, conclusivem'ss, § 18, p. 44 
Sufficiency on question of, 18, p. 43 
Deeds, lecitals, 

Aiimissibility on question, § 17, p. 40 
SiifTn leiicy on question, § 18, p. 44 
Definitions, § 1, pp 1-5 

Dependent jiersons, deteiniination of domicile or 
changes of, § 12, p. 20 
Direct e\ ideiice, proof b 3 % § 17, p. 38 
Discretion of court, oial dec laiatioiis, admissibility 
on question, § 17, p 40 
Distinctions, lesidence, § 2, pp 5-8 
Divorce, 

Minor’s domicile as following that of patent to 
whose custody awarded, § 12, p. 22 
Wife acquiring sepaiate duinicale in case of 
judicial d(»cree of, § 12, p. 20 
Domestic classification, § 4 

Domestic domicile, jiresu nipt ions favoring, § 16, p. 30 
Dormitory, residence in as suflicient, § 10 
Duration of residence, 10 

Dwelling, synonymous with domicile, § 1, p. 2, n. 0 
Eccdesiastic, domicile of, long-continued residence as 
establishing, § 12, p. 29 


Education, temporary residence fdr purpose of as 
Insufficient for acquisition or change of domicile, 
§ 11, p. 19 

Educational institutions, students as not acquiring 
legal domicile at, § 12, p. 28 
Elected domicile, (contract fixing, § 4 
Elective franchise, place of exercise as important 
evidence on question, § 18, p. 46 
Emancipated infants, capacity to fix or change domi¬ 
cile, § 12, p. 21 
Evidence. §§ 15-18, pp. 34-48 • 

Admissibility, § 17, pp. 38-41 
Burden of proof, § 16, pp. 34-38 
Change of domicile, § 16, p 36 
Infants, § 36, p. 38 
Sufficiency, § 18, p. 42 

Continuance of domicile, sufficiency, § 18, p. 42 
Jury questions, § 19 

Long-continued residence, controlling circum¬ 
stance in determining domicile, § 18, p. 46 
Tjoss of domicile, sufficiency, § 18, p. 42 
Presumptions, post 

Residence, proof of domicile. § 18, p. 46 
Weight and sufficiency, § 18, pp. 41-48 
Extraterritoriality, doctiine of as entering into proi'- 
er conception of term, § 1, p. 3, n. 7 
Fact questions, § 19 

Factum and animus, domicile of choice as question 
of, § 9. p. 11 
Family, 

Removal of ns impoitant element in change o* 
domicile, § 13, p. 33 

Residence, circumstance tending to prove domi¬ 
cile, § 18, p 46 

Father, minor’s domicile as following, § 12, p. 21 
Federal employees, retention of domicile until b'r- 
mination of service with government, § 11, ji 
19, n. 12 

Fixed residence, domicile as place of, § 1, p. 4, n V 
Floating intention, letuin to former donii(‘ile, t*fT(‘ct ' 
11, p. 19 
Foreign country, 

Coiistiained residence in as resulting in loss of 
doinic’ile, § 13, ji. 32 

Presumption as to domicile following residence iii, 
§ 16, p. 35 

Foreign domicile, choice, § 7, n. 46 
Foreign sovereign, voluntaiy military service in, 
tablishmcmt of domicile wheie service rendeicsl 

§ 12, p. 28 

Foieigneis, ineic*hant maiiiie, continuous emiiloymeiit 
in as sufhc-ient to acquire domicile in PiiitcMl 
States, § 12, p. 28 
Forensic domicile, § 4 

Freedom of choic*e intention to acquire domicile in¬ 
volving, § 11, p. 18 

Fugitives fiom justic-i*, acquisition of new domicile 
§ 12, p. 29 

Good faith, choice, domicile of, § 6 
Government officials and cmplojws, acquisition of 
domicile in location wherein duties are iierfornied, 
§ 12, p. 29 

Guardian and ward, ward’s domicile as following 
that of guardian, § 12, p. 23 
Habitanc'y, compared, § 1, p. 4, n. 10 
Habitation, place in which fixed as domicile, § 1, 
p. 3 

Head of family, domicile of origin, § 5 
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Health, residence for purposes of as insufficient for 
acquisition or change' of domicile; § 11, p. 19 
Hearsay evidence, admissitiility, § 37, p. 38 
Hired house, residenc*e in as immaterial, § 10 
Home, domicile as legal coiicejitioii of, § 1, p. 2 
Homestead, entering and residing on as acquisition 
of residence, § 9, p. 13, n. 00 
Hotel, 

Living at as circumstance to he c’onsidered in 
determining domicile, § 18, p. 48 
Registers, admissibility on question of, § 17, p. 
40 

Residence in as immaterial, § 10 
Husband and wife, 

Aliandoninent of wife, acquisition of separate 
domicile, § 12, p 20 

(Change of domicile by wif(‘, § 9, p. 12, n. 58 
t^msent to ac({uisition of independent domicile by 
wife, § 32, p 25 

Declaiations, wife’s declaiation as admissible on 
(|uestion of husband s domicile, § 17, p. 39 
I3oniicile of wife as that of husband, § 32, p. 

24 

Female minoi as acquiring domicile of husband, 
32, p 24 

Living apart, domicile in case of, § 32, p. 20 
I’resiimptioiis ns to domicile of, § 10, p. 37 
Sepal ate domicile, acquisition by wife, § 12, p 

25 

Separation, domicile as afre< ted, § 12, p. 20 
Idmitity with residence, piesumption as to, § 30, p. 
34 

Illegitimate childien, domicile as that of mothei, § 
32, p. 23 

li imiscibility, doctrine of as entering into pioper con- 
(cjition of term, ii 1, p 3, n. 7 
Inconsistent acts ahd de(laiations, weight and im- 
jKutaiici* gi\eii to a<ls, ^ 38, p 45 
Iiideliiiite stay, intention as to, 31, p. 10 
indeterniinatje intention to return to former domnile, 
effec t of, It 33, p. 20 
Infants, 

(’apacity to fix or change domicile, § 12, p, 21 
Domicile of, presumptions as to, § 10, p 37 
Iiisanitj’, capacity to change domicile, § 12, p. 
27 

jManiage, domicile as affi'cted by, § 12, p. 24 
Operation of law, domicile hxed by, § 7 
Insane jiersons, establishment of domicile, § 12, p. 27 
Intention, § 31, jip. 35-20 

Atmndonment, § 13, pp. 31, 33 
Formei domicile, § 11, p. 10 
Absconding debtor leaving w ith intention of never 
returning, retention of domicile until gaining 
anothei elsewheie, § 12, p. 29 
Acts and conduct, admissibility to show', § 17, p. 
40 

Admissibility of evidence concerning, § 17, p. 
3J) 

Best evidence of, § 18, p. 44, n. 85 
Change of domicih', §§ i), 13, pj). 12, 15 
Presumption as to, § 10, p. 37 
Choice, domicile of, § 6 

Circumstances other than declarations show'- 
ing, S 17. p. 40 

Concurrence of residence, domicile of choice re¬ 
quiring, § 9, pp. 11-14 


Intention—Continued, 

Contingent intention as sufficient to effect change 
in domicile, § 11, p. 20 

Cross-examination on question of, § 17, p. 39 
Declarations concerning. 

Conclusiveness, § 18, p. 44 
Consideration of question of, 5 17, p. 39 
Direct testimony concerning, contradiction of, § 

17, p. 39 

Domicile of choice as question of, § 9, pp. 11-34 
Evidence, admissibility, § 17, p. 39 
Floating intention to return to former domic'ile, 
§ 11. p. 19 

Freedom of choice as essential, § 11, p. 18 
Jury question as to, § 19 
Length of staj', § 11, p. 16 

Operation of law% domicile by as independent of 
intention, § 7 

Permanent stay, § 11, p. 17 

Physical character of residence as having bearing 
on question of, § 30 
Presumption as to, § 36, p. 35, n. 77 
Refugees, ac'quisition of new domicile of choice', § 
32, p. 30 

Removal of family manifesting, § 13, p. 33 
Residence, yihysical character as having bearing 
on question of, § 30 

Return to yilace of previous domicile, effect of, S 
31, p. 18 

Reversion to domicile of origin, § 13, p. 34, n. 67 
Short pc'riod of residence coupled with as suf¬ 
ficient, § 30 

Stud(*nts, acquisition of domicile by intention to 
lemain at educational institution indehnitelj, 
§ 12, p. 29 

Judicial deciee, wife living apart from husband under, 
sepal ate domicile, § 12, p. 26 
July, ser\ice on, conclusiveness on question, § 38, 
p. 47 

Jury questuuis, § 19 
Kinds, 4-7 
Law^ questions, § 19 
Lease, 

t’onsideiation of in determination of domicile, § 

18, p. 47 

Recitals 111 , sufficiency on question of, § 18, p. 44 
Legal duty, residence in given place, question as al- 
fected by, § 11, p. 16 
Legal residence, 

Intention, question of, § 11, p. 15 
r^ss, § 33, p. 32 

Synonymous with domicile, § 2, ji. 5, n. 34 
Length of stay, intention as to, § 11, p. 16 
letters, declarations in. 

Admissibility on question of, § 17, p 40 
Sufficiency to show, § 18, p. 44 
Lodging, living at as circumstance to be considered in 
determining domicile, § 38, p 48 
Long-continued residence. 

Controlling circumstance in determining, § 38, 
p. 46 

Insufficiency in itself to establish domicile, § 30 
Presumption as to continuance of domicile, § 16, 
p. 36 

Loss, § 13, pp. 30-34 

Evidence required to show, § 38, p. 42 
Reversion to domicile of oiigin, § 13, p. 33 
Temporary absence as resulting in, § 13, p. 32 
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TjUiiHtics, presumptions, rlomleile of, § 16, p. 38 
Mariners, abode as established on adoption of career 
as deemed to continue unchanged, § 12, p. 28 
Marriage, 

Ilomicile of wife aiising from, § 7 
Infants, domicile as affected by, § 12, p. 24 
Termination, wife acquiring new domicile, § 12, p. 
2r» 

Married men, domicile of, § 12, p. 24 
Presumptions as to, § 16, p. 37 
Seamen, § 12, p 2S 

Married women, domicile of, § 12, p 24 
Piesumptions as to, § 16, p. 37 
Mastei and servant, presumptions, domicile of serv¬ 
ants as that of master, § 16, p 38 
Mental capacity, acquisition or change of domi<ile, § 

12, p 20 

Militaiv servic*e, domicile of soldier or sailor in, § 12 , 

p 28 

Minors, rapacity to fix or change domicile, § 12, p. 21 
IMixed questions of law and fac*t, existence or nonex¬ 
istence of domicile, § 10 

Moral duty, lesideiice in given place, question as af¬ 
fected, § 11, p. 16 

Mortgages, lecitals in, sufficicmcy on question of, § 
18, p. 44 
'\Iotlier, 

Tllegitimale child’s domicile as that of, § 12, p 23 
Tiifaiil’s domicile devol\iiig upon in case of fa- 
tliei’s death dining minority, § 12, p. 22 
Motive, change of domicile, materiality, § 11, p 17 
Municipal classific*ation, § 4 
National classih<*atiou, § 4 

Xatioiiality, change of domi<*ile to another country as 
not involving or lequiring, ^ 11, p 20 
Xatiiralization, domicile in adopted country as le- 
(|uiiing, § 11, p 20, n 24 

Xa\al service, domicale of sailoi in, § 12, p 28 
Necessity of, § 3 
New domicile, 

rontiiiuaiK»e until acquisition of, § 13, p 30 
Fugitives from justice, acquiv-itioii of, ^ 12, p 2!1 
Intention to acquire, § 0, p 13 

Intention to establish, com liisneness, ^ 11, p 17, 
n. 1 

Termination of pieceding domkale on acquisi¬ 
tion of, § 13, p 31 
Number, § 3 

Olieiatioii of law, domicile by, § 7 
Opinion evidenc*e, admissibility, § 17, p. 38 
Oial de( lai atioiis, admissibility, § 17, p. 30 
Oiigiii, domicale of, 

(’hang(» from cbunicale of choice to, § 13, p. 33 
(’ontinuanc*e, § 13, p. 30 
Keversion to, § 13, ii. 33 

Oiiginal domicile, presumptions favoring, § 16, p 
36 

Orphans, domicale of, § 12, p 23 

Ownership of jiropcaty, consideration of in dc-tca- 
miiiiiig domic ilex § 18, p. 47 
Fareiits, 

Adopted childen, domicile as following that of 
adopting parents, 12, p. 24 
Domicile of as domicale of origin, § 5 
Minor’s domicile as that of, § 12, p. 22, n. 33 
Orphan’s domicile as fcjllowing that of parent 
dying last, § 12, p. 23 


Paupers, retention of domicile had at time of commit¬ 
ment, § 12‘, p. 27 

Penitentiary, involuntary confinement in as changing 
domicile, § 12, p 29 

Permanent home, domicile as meaning, § 1, p 2, n. 6 
Permanent loc*aticm, intention respecting, § 11, p. 16 
Plac*e of abode, loss, § 13, p 32 

l*lac*e of burial, selection of as c*onsiclered in deter¬ 
mining domicale, § 18, p 48 

Pleasuie, tcaniwirary residcaic*e for purpcise of as iii- 
sufhcacait for acquisition or ctiange of domicile, § 
11, p. 19 
Political rights. 

Domicile as determining, § 3, n 29 
Domicile as place where man exei cases, § 1, p. 3, n. 
7 

Tjocal excM’cise of, admissibility as evidenc*e of 
domicile, § 17, p. 40 
Poll tax, iiaymeiit, 

(’c»nc-lusiveiic'ss on question, § 18, p. 47 
Ea idcaic'e of as aclmissible on cpiestion. § 17, p. 
41 

Piec*edents, slight assistanc*e in detcMaiiining domicile, 
§ 18, p 41 

Prt*ponderanc-e of evidenc*(», change^ of clomicalc\ c|uc»s- 
tion cleiiendiiig on, ^ IS, p 42 
Presumptions, § 16. jip 34-38 

Clergymen, domicile' of. S 16, p 38 
Continuance, § 16, p 30 
Donu'stic domic*ilt‘, § 1(>, p 36 
Identity with residence*, 16, p 34 
Infants, domicale of, KJ, p 37 
Intention, § 16, p. 3o, n 77 
lainatics, domicile of, 16, p 38 
Mamed peisons, domicile of, 16, p. 37 
Original or foimei domicile', ir>, p .‘w; 

Kc'buttal, continuaiic'e of oiiginal domicale, § 1{», 
p. 36 

Rc*sidc»nc*e, following of, § 16, p 34 
Sc'r\ants, domicale as that of mastei, § 16, p. 38 
SoldicMs, change c»f domicile, 16, p 38 
Tcanporaiy stay, ir», p. 35, ii. 77 
Puma facic^ eviclfaic*c\ 16, p. 34 
Primary domicale*, domicale of oiigin as, § 5 
I*rincipal (‘staldishment, statute tixiiig domicile at, 
§ 10 

l*risoners, c*hange of domicale by reason of involun¬ 
tary cxinfinement, 12, p. 29 
Prolonged lesidcmce, ac'ciuisition of domicale as not 
lequiriiig, 10, n 74 

I’ublic c^ffice, holding of as comiietc'iit evideaic'e ol 
domicile, § 17, p. 40 

Quasi incapacity, acquisition of domicale, § 12, p 
28 

Quasi national c*lassific*ation, § 4 

Uc'tugees, retention of domicile vvhcai leaving home on 
ac'C'ount of war, § 12, p. 30 

UelatiAes, infant temjKuarily caircal for on death of 
paieiits, domicile as lost liy, § 12, p. 23 
Uemaiiiage, widow’s temariiage as allecting domicale 
of child, § 12, I). 23 

Removal of family, cdiange of domicale, important ele¬ 
ment in, ^ 13, p '1.3 

Res geii^e, oral declarations admissible as part of, 
§ 17, p. 39 
Resiclenc*e, 

Change of domicile, requirement, § 9, p 11 
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Residence—Continued, 

(’lioiee, domicile of as question of Intention, 

9, pp. 31-14 

Concur ren<*e of intention, domicile of choice 
ns (|uestioii of, § 9, pp 11-14 
Distiii^juisiied, § 2, pp. 5-8 
Domicile defined as, § 1, p. 4 
Diiiation, § 10 

Evidence tendinj? to piove domicile, § 18, p. 40 
Intention, 11, p. 15 
l^oss, § 13, I) 31 

Phj^sical character of as of no importance in fi\- 
inp: domicile, § 10 

Presumptions, domicile as following, § IG, p. 34 
Rebuttal of piesumption as to continuance of resi¬ 
dence, § 16, p. 36 

Retu I n, 

(Contingent intention to return as preventing ac*- 
(piisition of new domicile, § 11, p. 20 
Intention to retuiii to original domicile, elTec*t, § 
11, p 18 

Sailors, domicile of, § 12, p. 28 

Sale of piojierty, evideme on question of, § 18, p 
47 

Seamen, doiiin ile of, § 12, p 28 

Secret intention, ic'tuiii to foimer domicile, loss or 
change as lesultiiig. § 13, p. 31 
Separate doniHile, maiiied women, § 12, p. 24 
Sep.iiate holm's, maintcmame of as not inconsistent 
with continuance of legal domicile, § 13, p. 32, 
11 50 

Sepal at ion. 

Judicial deciee of, wife acquiring separate domi¬ 
cile, § 12, p 26 

Paienfs, domicile of cdiild as afft'cied by, § 12, p 
22 

SeiMce on lury, c'onclusiveness on question of domi¬ 
cile, 18, p. 47 

Shc'lter, dcMiiic ile in shelter used as permanent lesi- 
deme, § 10 

Single man, luesumptions as to domicile of, § 16, 
j). 38 
Soldieis, 

Domicile of, § 12, p. 28 

Foieign sei\ice, piesumption as to change of domi¬ 
cile, 16, p 38 

Presumptions, change of domicile, § 16, p. 38 


Siieculation, purchase of land for purpose of as of 
no weight in determining domicile, § 18, p. 48 
Statutory provisions. 

Principal c'stablishment, fixing domicile at, § 10 
Synonymous terms, domicile and residence, § 2, 
p. 7 

Students, domic ile of, § 12, p 28 
Successive domiciles, § 3, n. 30 

Summer home, domiciliary status, § 1, p. 2, n. 6 
Surmise's, admissibility as evidenc*e on question of, 
§ 17, p. 38 

Sj’iionymous terms, residence, § 2, p. 5 
Taxation, 

Evidemee of, competency of to prove intention, § 

17, p. 41 

Payment of taxes, conclusiveness on question, § 

18, p. 47 

Tc'inporary absence. 

Intention to return, effc'ct of, § 11, p. 18 
Loss of domicile as resulting, § 13, p. 32 
Presumptions, § 16, p. 35, n 77 
Temporary domicile, fixing of, § 2, p 6, n. 19 
Temporary sojourn, lease of dwelling as, consideration 
in dc'teimining domicile. § 18, p. 48 
Fnc'ciiiivoc al intention, acquisition or change of domi¬ 
cile as requiring, § 11, p. 17 
Visit, domicile as not accpiiied by lesidence while on, 
§ 11, p. 19 

Voluntary exile, change of domicile, § 13, p. 32 
Voluntary removal, acquisition of new domicile as 
requiimg, § 11, p. 18 
Voting, 

Admissibility of evidence as to on question, § 
17, p 40 

Conclusi^ eness of fact of on qucistion of domicile, 
§ 18, p. 47 

Declarations of decjeasc'd as outwc'ighing fact ot 
on question of domicile', § 18, p. 44, n. 85 
W'.ir, refugcH's leaving home' on account of, domicile 
of, § 12, p. 30 

AViciows, election of own domicile, § 12, p. 27 
Wills, lecitals in. 

Admissibility on question of, § 17, p. 40 
Sufficiency on cpiestion of, § IS, p 44 
Words and phrases, § 1, pp. 1-5 

Writtc'n declai atious, admissibility on question of, 
§ 17, p. 40 
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Abandonment, 

Dower interest, § 70, n. 8 

Jury question in respect of wife’s abandonment 
of husband, § 94 
Abatement, 

Death of widow abating action of dower, dam¬ 
ages for detention as not recoverable in case 
of, § 77, p. 160 

Plea in, proceedings for recovery of dower, § 92, 
p. 190 

Abator, assignment of dower, power to make, § 82 
Abolishment, statutory provisions, § 5 
Absence, death claim by reastin of seven years* ab¬ 
sence, limitations as not Iteginning to run against 
dower until expiration of r»eriod, § IK), p. 183 
Absolute dower, iiersonal estate, descent to heirs on 
death of willow liefore assignment, § 114 
Absolute right, death of husband, resulting in, § 
67, p. 143 

Accounting, assignment of dower in action for, § 86 
Accrual, 

Admeasurement, right of, § 79 
Inchoate right, § 44 

Right of action for dower as respects limitation, 
§ 00, p. 183 

Acknowledgment, deed executed by husband and wife, 
release of dower as requiring, § 63, p. 142 
Acquiescence, 

Arrangements for disposition of husband’s estate, 
estoppel to assert right of dower, § 70 
Assignment of dower, effect of, § 81 
Estoppel to assert right of dower, § 51 
Actions, 

Costs in actions to assign or recover dower, § 
109 

Damages for detention of dower as recoverable 
in action for dower, § 77, p. 160 
Inchoate right, protection and preservation of, § 
46 

Recovery of, § 87 

t’oiiditions precedent, § 88 
Specific lands awarded, widow as entitled to sue 
for, § 111 

Waste committed on lands assigned, action as ly¬ 
ing against widow for, § 111 
Widow’s right of action prior to assignment, § 
68, p. 146 
Admeasurement. 

See, also. 

Assignment, post 
Recovery of, post 
Accrual of right, § 79 

Actual admeasurement or allotment, § 99, pp. 208- 
211 

Administration of decedent’s estate, application 
for, $ 85 

Agreement of parties, § 82 

Alienation of land by heirs before application for, 
jurisdiction as lost by, S 84, p. 171 


Admeasurement—Continued, 

Allotment of land assigned as dower, § 99, p. 231 
Appointment of commissioners or referees, § 85 
Death of wddow prior to as terminating right, | 71 
Decree and sale in action for, effect on iachoati* 
right of dower, § 61 

Excessive assignment, relief by writ of, § 81 
Improvements, widow as entitled to dower ac¬ 
cording to value of lands exclusive of im¬ 
provements, § 98, p. 207 
Intel locutory judgment or decree, § 95 
Jury questions in proceeding for, § 94 
Method of, § 96 
Mines, dower in, § 96 
Pleading in suit for, § 92, p. 188 
Referees, appointment of, § 85 
Retiiin or rejMirt as to, § 105 

Sufliciency of evidence in suit for, § 93, p. 197 
Time of valuation for purpose of, § 98, p. 20<1 
Trial of suit foi, § 94 
Administration of estates. 

Admeasurement of dower in connection wuth, ap¬ 
plication, § 85 

Assignment of dow^ei as incident of, § 83 
Administration expenses, 

Deduition of in determining interest of widow, 

§ 98, p. 205 

Dower as chargeable with, § 40 
Adultery, 

Admissibility of evidence respecting adultery 
of wife bairing dower, § 93, p. 197 
Bar of dowser, § 52 

Plea in bar, availability in action to recover dow- 
ei, § 92, p. 391 

Right as affected by adultery of wufe, § 9 
Advancements, 

Assignment of dower right in consideration of, § 
75, p. 359 

Conveyances to children as prior to marriage as 
affecting dower right, § 58 
Valuation of dower right without regard to, 

98, p. 205 

Adverse iKissession, 

Acquiescence in, estoppel to assert dower as ri*- 
sult of, § 51 

Inchoate right of dower as lost by, § 49 
Ijimitations as not beginning to run until posses¬ 
sion adverse to claimant, § 90, p. 184 
Affidavits, report allotting dower, consideration on 
hearing in respect of, § 105 ♦ 

Age, value of dower consummate as dependent on age 
of widows, § 98, p. 204 

Agent, demand for dower by, sufficiency to support ac¬ 
tion for recovery of, § 89 
Agreement, 

Assignment of dowrer by, § 82 

Bar of flower, § 53 

Gross sum in lieu of dower, § 103 
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Agreement—C'ontiniied, 

Interest on sum in lieu of dower, validity of 
agreement for payment of, § 102 
Release of dower, estoppel resulting fi-om, § HI 
Alienation by husband, 

After marriage, § 60 

Day of marriage, effect on dower right, 5 50 
Equitable estate, dower as liarred by, § 20 
Valuation for dower purposes at date of, § OS, 

p. 206 

Wife’s right of dower as affected, §§ 57-60, pp. 
129-ia3 
Alimony, 

(Maim for as operating as waiver of dower, § 53 
Owneis of lien for as proper parties to proceed¬ 
ing for recovery of dower, § 91, n. 0 
Allotment Assignment, post 

Ainendinent, judgment or decree awarding dower, § 
106 

Annuities, 

Award of dower in periodic paym’ents in nature 
of, § 102 

Dross sum in lieu of dower calculated on princi¬ 
ples applicable to, § 103 
Aiiiiulinent, 

Antenuptial agreement leleasing dower, rules ap¬ 
plicable in actions for, § 55 
Bigamous or voidable marriage, right of dower 
as affected, § 9 

Answer, recoveiy of dower, proceedings for, § 92, p. 
190 

Antenuptial contracts, 

Admissibility of evidence as to in proceeding to 
lecover dower, § 93, p. 196 
Burden of pi oof as to, iirocei'dings to lecover dow¬ 
er, § 93, p 194 

Equitable jointure as bai of dower as required 
to be made before mariiage, § 54 
Insolvency of deceased husband's estate rendei- 
ing iiiipos'* ible to award widow full benelits 
of, ejection in respect of, § 73 
Jointuio in lieu of dower, lequirenieiits as to, 
§ 54 

Pleailing as defense in suit foi dower, § 92, p 192 
Property wliic-h husband contracted to conve^y be¬ 
fore mariiage, dower as not attaching to, § 
31 

Waiver or loss of light by, § 55 
Appc^al and error, rules of practice applicable to, § 
108 

Ajipln atioii, assignment of dowei, § 85 
Appointment, exercise of power of as defeating dowei, 
§ 26 

Apprec-iatioii in value, widow as entitled to benefit of, 
§ 98, p 206 
Arrears of dower, 

Interest as recoverable by widow, § 78, p. 166 
Set-off and c<ninterclniiii against claim for, § 87 
Assigned dower, classification, § 3 
Assignment, §§ 79-85, pp 16t>-176 
See, also, 

Admeasurtmient, ante 
Recovery of, post 
Abator, power to make, § 82 
Aeoeptaiice by doweress, § 82 
Act of parties, § 82 

Actual admeasurement or allotment, § 99, pp. 
208-211 


Assignment—Omtinued, 

Agreement of parties, § 82 

Metes and bounds. § 99, p. 210 
Annuities, award in nature of, § 102 
Application, requisites of, ff 85 
Appointment of commissioners or referees, §§ 85, 
97 

Appreciation of value of lands in possession of 
heirs, widow as entitled to advantage of, $ 
98, p. 206 

Appioval of commissioners’ report, § 10.5 
Asf ertaiiiineiit of dower right, § 79 
Avoidance of agreement on which order assigning 
dower is based, § 82 

Certainty, allotment of land, § 99, p. 211 
CommissioiifM’s or referees, § 85 

Appointment and qualifications of, § 97 
Common right, eviction by paramount title 
when endowed against, § 81 
CJoricbrsIveness and effc'ct of, § 81 
Return or report, § 105 
Confirmation of allotment of dower, § 105 
Contested right to dower, jurisdiction, § 84, p. 
171 

Oirrectiori of allotment, § 105 
Costs of suit for, § 109 

Counterclaim, summary proceedings, § 84, p. 173 
Crops growing on land, absolute property of 
widow, § 111 
Damages, 

Detention of dower as recoverable on p<»ti- 
tion foi, § 77, p 161 
Failure to assign dower, § 77, p 162 
Death of widow prior to as terminating right, ^ 
71 

Decree assigning dower, § 85 
Definition of, § 79 

Demand fo<-, condition precedent fi) action foi 
recoveiy, § 89 

Depreciation in value of lands, widow as re<|iiired 
to bear piopoitionate share of, § 98, p 296 
Disseizor, fKiwei to make, § 82 
Dower consummate before. §§ 67-78, pp. 143-16t5 
Dowress, § 79 

Dwelling, allotment of, § 99, p. 211 
Easements, § 99, p. 208 

Eneumlu ances, valuation of profierty without de- 
diu tioii of, § 98. p. 205 

Entry prioi to, widow’s right of, § 68, p 147 
Equitable assignment of widow’s right to coiiijiel 
allotment, § 75, p. 158 

Equitable juiisdiction, summary proce<*dings, § 84, 
p. 172 

Estoppel, person not party to proceedings as not 
estopiied, § 85 

Eviction, further assignment in case of, § 81 
Evidence, notice of application, § 85 
hixeessive assignment, § 81 
Fees. § 109 

Final judgment or deciee, § 10(> 

Fixed lentals, award in nature of, § 102 
Fraudulent conveyances, assigrnuent of dower in 
suit to set aside, § 86 
Freehold estate, necessity of, § 82 
Gross sum in lien of dowei, award of, § 103 
Guardian, power to assign, § 82 
Heirs, ^ 79 

Notice of application to, § 85 
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Assignment—CJontiniied, 

Heirs—Continued, 

Power aii(i duty of assigning, § 82 
Homestead, effect of homestead exemption, § 99, 
p. 211 

Impi ov<‘iiients, widow as entitled to value of 
laiuls exclusive of, § 98, p. 207 
Inchoate right of dower, § 0.*), pp 1 .*17-142 
Infants, power to make, § 82 
Initiation of proivedings for, § 85 
Interest of widow, right to assign, § 75, pp. 156- 
159 

Intruder, power to make, § 82 
Judgment or decree, reipiisites of, § 10(» 
Jurisdiction, summary pitKeedings, consent and 
olijeclioiis to, § 84, p 178 

Kind, widow as entitled to have real estate as¬ 
signed in kind, § 99, ji. 208 
Lands incapable of division, § 100 

Aw^aid in nature of annuity or fixed rental, 

§ 102 

Leased mines, method of assigning dowser in, § 
96 

Liabilities of widow’’ prior to, § 68, pp. 146-149 
Limitations, necessity of assigniiieiit before run¬ 
ning of, § 90, p. 188 

Metes and bounds, allotment by, § 90, p. 209 
Lands incapable of divi.sion, § 100 
Method of, § 96 

Lands incapable of division, § 100 
Mines, assignment in resjiect of mine situated on 
land of husband, § 96 
Natuie of, § 79 
Necessity of, § 80 
Notice, 

Apjiointment of commissioners, § 97 
Summary proceeding, § 8.7 
Objections to confirmation of, 11 10.7 
Open niine, method of assigning dower in, 5 96 
Order, appointment of coni in issi oners or referees, 
§97 

Paiol assignment, § 82 

Partition, pendency of proceeding as ousting pro- 
bat<» court of jurisdiction to assign, § 84, p. 
178 

Pendency of proceedings in another court, sum¬ 
mary jurisdiction as affected, § 84, p. 178 
Personal representative, pow’er to assign, § 82 
Persons by whom made, § 82 

Pleading, proceeding to reco>ei dower, § 92, p. 
191 

Portion of building, allotment of, § 99, p. 210 
Possession piior to, widow’s right of, § 68, p. 
147 

Proceedings for, § 8.7 

Publication of notice of application for, § 8.7 
Qualifications of commissioners or leferees, | 
97 

Quarantine rights, widow in possession under, § 
82, n. 68 

Retord in piobate court, presumptive evidence, § 
85 

Referees, appointment and qualifications of, § 97 
Rents and profits, division of, § 101 
Requisites of instrument operating as assign¬ 
ment of dower, § 75, p. 159 
Return or reiMirt, § 105 

Judgment based on, § 106 


Assignment—Continued, 

Right to, § 79 

Rights of widow prior to, § 68, pp. 146-149 
Sale of land for puniose of, § 104 
Seizin of heir as defeated by, § 110 
Selection, wdOowT’s right to select particular land,. 

§ 99, p 208 

Separate trai ts, § 99, p. 208 

Setting aside return or lejiort allotting dower, fi 
105 

Setting off for use of wddow' foi life, § 79 
Subfw'qiu'iit discoveiy of dowable lands, effect of, 

§ 81 

Sufficiency of. 

Allotment, § 99, p. 211 

Evidence as to, pioceedings to recover dow- 
vi\ § 98, p. 199 

Summary pioceedings, §§ 88-85, pp. 170-176 
Consent to jurisdiction, ^ 84, p. 173 
Counterclaim, § 84, p. 178 
Equitable jurisdiction, § 84, p. 172 
Noti(*e of application, § 8.7 
Objection to jui isdiction, § 84, p. 173 
Special legislation as essential, 88 
Taxes accruing prioi to, wridow^’s iiitere.st as 
chargeable wnth, § 68, p 148 
Time of valuation of land for puiiiose of, § 98, p 
205 

Unassigned dow’er, widow’s right to assign, § 75. 
pp. 156-159 

Vacation of allotment, § 105 
Valuation of propeity foi, § 98, pp 204-208 
Written notice of application, necessity, § 8.5 
Assignment for benefit of crinlitors. 

Judicial sale including sali^ l>y assignee as re¬ 
spects absolute riglit of dowei, § 47, n 82 
Procc?eds of sale as subjis*t to dow'er, § 14 
Release of dower light by w’lfe for purpose of, ^ 
60 

Trustees as proper parties to iiroceeding foi i(‘- 
co\eiy of (low’d*, § 91 

Value of land at time of as basts for d(‘terunn¬ 
ing value ot dowel right, § 98, p. 20t> 
Attachment, sale on, judicial sale including as re¬ 
spects absolute light of dower, § 47, n. .82 
Attestation, report as to assignment, sheriff, § 10.7 
Attorneys, 

Demand for assignment of dow*er, sufliciency to 
support action for r(H-o\ery, § 89 
Rel(»ase of dowei by, § 6.7, p. 140 
Attorney’s fees, costs in suit for assignment and re- 
c-overy of dower, taxation as, § 109 
Bankruptcy, 

Assignee as holding land subject to right of 
dow’er, § 40 

Conveyance to assigiKH', judicial sale iiiduding 
as re.spects absolute right of dower, i 47, 
n. 52 

Bar, inchoate right, §§ 48-66, pp. 115-143 
Beneficial seizin, dow'er as dependent on, § 10, p. 76 
Bettt'rments, iieisoii holding estate in dowser under 
widow as entitled to claim for after termination 
of estates § 114 

Bigamous marriage, sufficiency as basis of dower, § 9 
Biith of issfue, existence of dowser as dep('ndciit on, § 
8 

Bona fide purchasers. 

Estoppel to assert dower as against, § 51 


1124 



INDEX TO DOWEB 


Buna fide purchasers—Cuntinued, 

liiipainiieiit of widow’*? dow(»r ri^ht by purcha»Ne 
in good faith without notice of claim, § K7 
Bonus, oil lease of husband’s land, dower as not 
attaching to, § 16, n 89 

Boundaries, allotment of lands assigned as dowei a^ 
required to locate, § 99, p. 211 
Buildings, allotment of portion of as dower, § J19. ji 
210 

Burden of proof. 

Antenuptial agreements respeeting dower, § r>r> 
Proceedings to lecover, S 92, ji 194 
Death of husband, proceedings for recovery ol 
dower, § 93, p 194 

Mariiage, establishing of in pioceedings for re¬ 
covery, § 03, p 193 

Misconduct of wife, proceedings to lecover dow¬ 
er, ^ 93, p 194 

Objections to sale of land for purfiose of assign¬ 
ment, § 104 

Recovery of, proceedings for, 93, p. 193 
Release of dower, § 93, p 194 
Seizin of husband, § 93, ji 194 
Title of husband, § 93, p. 194 
Burial lot, dowei as assignable in, § 12 
Capacitj’ of wife to take, § 7 
Ceremonial marriage, necessity of, § 9 
Certainty, allotment of land assigned as dowei, § 9i>, 

p 211 

Chaige on land, 

Dower as charge on land sold under mortgage, § 
14 

Sum payable in Ihui of dowser as, § 96 
Children Infants, iiost. 

Choses in action. 

Dower as attaching to, § 13 
Indioate liglit, § 42 

Dowei as, § 65, p 137 

Citizenship, right as not privilege or immunity of. 

6, n. 48 

Civil death, suflicumey to authorize reco\er> of dow'^- 
er, ^ 11 

Classification, § 3 

(fioud on title, inchoate right, leiiioval of, § 46 
Coercion, postnufitial agreements oi settlemcMits, ef- 
fec*t of, § 5t», p. 128 
Cohabitation, 

Adultery of wife without as bar of dower, § 52 
Mairiage without as sufficient to suppoit, § 9 
Collateial attack, judgment oi deci(*e confirming com¬ 
missioners’ report or otherwise aw'ardiiig dowei, 
§ 106 

Color of title, tenant holding undei as proiier party 
to proceeding for, § 91 
Commissioners, 

Admeasurement of dow^^er, appointment of, § 85 
Approval of report, § 105 

Assignment of dower, appointment and qualifi- 
c'ations, § 97 

Return or report of proc*et*dings in ri»spect to as¬ 
signment or admi'asuremeiit, § 105 
Commissions, gross sum in lieu of dower, award free 
from, § 103 
Common law% 

Antenuptial contracts, waiver or loss of right by, 
§ 55 

Assignment for benefit of creditors, iminairment of 
wife’s right of dower, § 60 


Common law—Continued, 

Assignment of dowser at, § 79 

Absolute and unconditional assignment as 
nec*essary, § 82 
Capacity of wife to take, § 7 

Demand as necessary to action for recovery, § 89 
Di'teiitioii of dowser, damages foi, § 77, p. 160 
Dowei out of dower, § 28 
Kleirumts of dowser under, § 1 
Equitable estate, dowser in, § 29 
Equity of redemption, dow'ei right of widow in, § 
30 

Excessive assignment, relief from, § 81 
Extent of dowser at, § 6 
Joint tenancy, dower in estate, § 18 
Jointure in lieu of dowser, election to accept, § 
73 

Life estate, dowser as entitling wife to, § 6 
Metes and bounds, assignmimt of dowser by, § 99, 
1). 209 

Paiol assignment of dowser, § 82 
Partition, sale or division in as barring dowser, 
§64 

Postniqitial contracts, bar of right of dow'er by, § 
56, p. 126 

Pievailirig effect in aliseiice of statute, § 5 
Real estate, dower as confined to interest in, § 
12 

Recovery of, lemedy, § 86 
Itelease of dowser, attorney, § 65, p 140 
BiMzin of husband dining coiertuie as essential to 
dow'ei under, § 10, p. 75 
Sheriff, assignment of dower by, § 79 
Sole seizin of husband as necessary for power to 
attach, § 10, p. 77 

Valuation of propeity for asslgnmiuit, § 98, p. 
204 

Common light, 

Endowrmmt according to, § 1, n 4 
Endowment against, eviction by paramount title, 
§S1 

Communily projieity, common law right of dowrer done 
awmy wfith in respect to, § 5 
(Complaint, adraeasurememt or lecovery of dower, pro- 
ci'cding for § 92, p. 188 
(Computation, 

Cross sum in lieu of dowei, § 103 
Inchoate right, value of, § 45 
Conclusiveness, 

Assigmmuit of dower, § 81 
Judgment oi decree, § 85 
Judgment oi decii»e aw'ardiiig dower, § 106 
Return as to assignment of dower, § 105 
Concurrent jurisdiction, equity, allotment or recov- 
eiy of dow’ei, § 86 
(Condemnation of land. 

Inchoate right, preservation of interest in awmrd, 
§ 46 

Proceeds as subiect to dowser, § 14 
(Conditional estates, downu as existing in, § 26 
Conditional release, inchoate right of dowser, § 65, p. 
138 

("Jonditioiis precedent, 

Recovery of, action for, § 88 
Rents, award of dowser out of, § 101 
Confidential relationship, antenuptial contract waiv¬ 
ing dow'er rights, effect of, § 55 
(Confirmation of allotment of dower, § 105 


1125 



INDEX TO DOWER 


Confliot of laws, § 2 

Marriage, validity of as afferting right to dow¬ 
er, § 9 

Consent, gross sum in lieu of dower, award of, § lOd 
Consideration, 

Agreement for assignment of dower, avoidance 
for want of, § 82 
Antenuptial agreement, § 55 

Assignment of dowei right, advancements to wid¬ 
ow, § 75, p. 159 

(''onveyanees by husband after marriage, § 60 
.loniture in lieu of dower, § 54 

Postnuptial agreements or settlements respect¬ 
ing dower, § 56, p. 128 
Release of dower, § 65, p. 138 
Constitutional provisions, assignment of dower, pro¬ 
bate jurisdiction, § 83 

Construction, statutory provisions affecting dower, § 

' 5 

Consummate, § 3 

Dower consummate before assignment, §§ 67-78, 
pp 143-166 

Death of husband, § 67, p. 143 
Nature and essentials, § 67, pp. 143-146 
Contemplation of marriage, conveyances in, dower 
right as affected, § 59 

Contingent claim, inchoate right of dower, § 42 
Contingent devises, dower interest in resiiect of, § 27 
Contract of purchase, dower in lands held under, § 29 
Contracts, 

Antenuptial contracts, ante 
Dower as based on, § 6, ii. 48 

Unassigried dower, povvm* of widow to make con¬ 
tract with refeieine theieto, § 75, p. 158 
Contracts of sale, 

Conv (‘yarice after marriage in performance of, § 
60 

Eiifor<ement of affecting dower lights of widow, 
§ 68, p. 147 

Specific performance of husliand’s contract for 
sale of land, absolute right of dower in case 
of, § 47, n 32 

Vendoi in possession under as jiroper party to 
proceeding foi recoveiy of dowser, § 91 
Contribution, widow taking dower in moitgaged land, 
S 36, p. 103 

Conveision, partneishij) really, agreement for as pre¬ 
cluding dower, § 20 
Coiiveyanct»s, 

A'-signnieiit, sale of land for purpose of, § 104 
Husiiand, §§ 57-60, pp 129-133 
After marriage, § 60 
Ref ore mariiage, § 58 
Contemplation of mairiage, § 59 
Day of mairiage, § 59 

Delivery of deed in esciow before marriage 
as barring dovvei, § 58 
Eve of marriage, § 57 

Fraudulent conveyances as to wife, § 58 
Joining in deed with husliand as release of 
dowcu-, § 65, I). 141 

Joint tenancy, conveyance of lands held in 
as affecting right, § 60 
Partnership lands, dower as part, § 60 
Sale of lands by personal representative as 
impairing widow’s right of dower, § 69 
Release of dower as incident to, § 66 


Conveyances—Continued, 

Restoration of right on failure of, § 66 
Wife, 

Inchoate right of dower, § 65, pp. 137-142 
Right to convey dower prior to assignment, § 
75, pp. 156-^159 

C'orrection of allotment of dower, § 105 

(’osts. 

Admeasurement procc'eding, failure to make de¬ 
mand on tlpiiant in iiossession as relieving 
from, § 77, p. 162 

Assignment and recovery of dower, suits for, § 109 
Gross sum in lieu of dower, award free from, 

§ 103 

Counsel fees, suit for assignment and recovery of 
dower, recovery of, § 109 

Court order. 

Sale of husband*s land under after death, pro¬ 
ceeds as subject of dower, § 14 
Sale of lands under as impairing dower right, 
§65 

Coverture, seizin of husband during as essential 
re«iuisite, § 10, p. 74 

Creditors, 

Assignment for benefit of creditors, ante 
Fiaudulent conveyances as to prior to marriage, 
bar of dower in respi'ct of, § .58 
Judgment or decree in proceeding instituted by 
for payment of husband’s debt as divesting 
inchoate right of dower, § 61 
Objections to assignment of dowser. § 105 
Parties to pioceedmg for recovery of, § 91 
Partnership creditors, subordination to claims 
of, § 38 

Priority in respect to rights of husband’s cred!- 
tors, § 40 

Unassigned dowser inteiest of widow as subject to 
light of, § 70 

Waivi'r of dower right in favor of, § 70 
Widow, allotted dower as subject to lights of, § 
112 

Creditor’s bill. 

Assignment of dovvei, suit by widow^ against heiis 
for as not convertible into general creditors’ 
suit, § 95 

Inchoate right of dower as not reached by, § 42 
Sale undei judgment on against husband, dower 
right as divested by, § 63 

Crops, 

Assignment as dower, absolute property of wid¬ 
ow, § 111 

Dower as attaching to profits of, § 15 
Widow’s right to growing crops piior to assign¬ 
ment of dower, § 78, p. 163 

Cross-bill, recovery of dower, proceeding for, § 92, p. 
192 

Damages, 

Action for, widow’s right to maintain prior to 
assignment of dower, § 68, p. 147 
Assessment, finality of order confirming report 
assigning dowser as dependent on, § 106 
Costs as re<*overable when judgment for damages 
in , addition to dower is recovered, § 109 
Detention of dower, § 77, pp. 160-163 
Findings as to, § 94 

Recovery in proceedings to recover dower, § 
92, p. 190 
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Death, 

Abatemeht of dower action on death of widow, 
damages for detention of dower as not re¬ 
coverable, S 77, p. IHO 

Admissibility of evidence to prove death of hus¬ 
band, § 93, p. 196 

Burden of proving death of husliand in proceed¬ 
ings to recover, § 93, p. 194 
Consummate dower on death of husband, $ 67, 
p. 143 

Consummation of dower as dependent on death 
of husband, § 11 

Conveyance not to take effect until husband’s 
death, dower as not barred by, § 58 
Jury question respe<‘ting death of husband, § 94 
Limitations against widow’s claim of dower as 
not l>eginning to run until death of husband, 
§ 90, p. 183 

Presumption of from long-continued absence, § 
93, p. 194 

Rents and profits, recovery of on death of widow 
before assignment of dower, § 78, p. 164 
Right to admeasurement of dower ns existing 
from time of, § 79 

Sufficiency of evidence as to death of husband. 

proceedings to rcH*over dower, § 93, p. 198 
Termination on death of widow, §§ 71, 114 
l>(‘hts, 

Assignment of dower before sale of land for 
payment of, § 80 

(Vmsent of widow to sale of real estate to pay 
husband’s debts, waiver of dower right, § 
70 

Creditor’s proceeding for imyment of husl»and’s 
debt, judgment or deciee as divesting right 
of dower, § 61 

Sale of land for payment of husband’s debts, im¬ 
pairment of dower right, § 69 
Suboi dillation to husliand’s debts, § 40 
Widow’, allotted dowser as suliject to levy and 
sale under execution issued on judgment for, 
§112 

Declaratory statutes, § 5 
Decree. Judgment or decree, post 

Dedication, inchoate right of dow’er as extinguished 
by, § 50 
I )t‘eds. 

Execution without delivery liefore marriage, dow¬ 
er as not barred by, § 58 

Joining in deed with husiiand to I’elease dower, 
§ 65, p. 141 

Release of dow’’er, sole deed of wdft', § 65, p. 
140 

Defeasible f€*e, determination of on death of husband, 
as defeating dowser, § 26 

Defendants, recovery of, proceedings for, § 91 
Defenses, recovery of, proceedings for, § 87 
Pleading, § 92, p. 191 
Definitions, § 1 

Assignment of dower, § 79 
Jointure, § 54 

Deforcement of dower, judgment for damages for, 
§ 77, p. 163 

Delivery, deed delivered to grantee to take effect on 
delivery, dower as barred by, $ 58 
Demand, 

Assignment of dower, condition precedent to ac¬ 
tion for recovery of, § 89 


Demand—Continued, 

Commencement of suit for dower regarded as in 
determining damages for detention. § 77, p. 
161 

Limitations against claim of dower as beginning 
to run from date of, § 90, p. 184 
Pleading in suit for recovery of dowser as re¬ 
quired to show,. § 92, p. 188 
Rents, conditions precedent to award of dower out 
of, § 101 

Valuation of dow’er for assignment as limited 
to value from time of demand, § 98, p. 205 
Depreciation in value, widow as required to bear pro¬ 
portionate share of, § 98, p. 206 
Descent and distribution. 

Dower in lands acquired by descent, § 28 
Dower in personalty, § 114 

Estate acquired by husband by descent as sub¬ 
ject to dower, § 17 
Description, 

Allotment of dowser, § 99, p. 211 
Demand for assignment of dower, sufficiency to 
suiqiort action for recovery, § 89 
Judgment or decree aw^arding dower, sufficiency, 
§ 106 

Pleading in suit for recovery of dower, § 92, p 

189 

Desertion, bar of dower, § .52 

Dt'tcmtion of dower, damages for, § 77, pp 160-16.3 
Finding as to, § 94 
Measuie of, § 77. p 162 

Recovi'ry in proceedings to recover dower, § 92, p. 

190 

Taxes as deductible in assessing, § 77, p 162 
Determinable estates, dower as existing ns to, § 26 
De terris, judgment rendeied on dower charge as, § 
106 

Development, §§ 4, 5 
Devise, 

Dower in respect to lands acquired by, § 28 
Estate obtained by husband by, do\Aei as attach¬ 
ing to, § 17 

Una.ssigned dower, widow’s light to devise, § 7.5, 
p. 157 
Devisees, 

Mesne profits for use of lands, widow’s right to 
share In, § 78, p. 163 

Objections to assignment of dower, § 105 
I*arties to jirocec'ding for recovery of, § 91 
Priorities over claims of, § 41 
Discretion of court. 

Allotment of dower, § 95 

Costs in suit for assignment and recovery of dow¬ 
er, § lOi) 

Gross sum in lieu of dower, § 10.3 
Hearing as to confirmation or A’acation of return 
or report allotting dower, conduct of, § 
105 

Metes and bounds, assignment of dower liy, § 99, 

p. 210 

Separate tracts, allotment of dower in body in¬ 
stead of, § 99, p. 209 

Disposition of property, power of husband to dispose 
of subject to wife’s right of dower, § 60 
Disseizor, assignment of dower, ixiwer to make, § 82 
Distress, recovery of sum awarded in lieu of dower 
by, § 102 
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Divorc*e, 

Bar of right, § 53 

Inchoate right, absolute right in case of divorce 
for husband’s misconduct, § 47 
Jointure in lieu of dower as nullified by subse¬ 
quent divorce, § 54 

Pendency of action for at time of husband’s death 
as affecting right, § 9 

Postnuptial agreeiiieiits iiending, enforcement of, 

§ 50, p. 120 

Remanlage of divorced peisons, § 9 
Domestic relations, endou ment, § 1 
Domicile, piusonal propmty, dower as governed by 
law of domicile of husband, § 2 
Dos, dower at commim law, § 1, n. 1 
Dote, distinguished, § 1, n. 1 
Doubt, awaid in case of, § G 
Dower out of dower, § 28 

Duration of seizin, right to dower as affected by, § 10, 
p. 70 

Dwelling, allotment of, § 99, p 211 
Easements, assignment as dower, § 99, p 208 

Easements appurtenant to lands assigned as 
passing to widow, § 111 

Education, object in allowing dower as to provide 
for education of children, § 0 
Ejectment, 

Recovery in action of, § 80 

Recovery of possession by heirs by action of 
on death of widow, ^114 

Unassigiied dow’cr as defen'«;e to action of by 
heirs, § 08, p. 148 

Election, dower and other luovisions, §§ 72-74, pp. 
153-150 

Elopement, wife eloping w'ith adulteier as barred from 
dower, § 52 
Eminent domain. 

Inchoate right, piotection of award in condelnna- 
tion pioceediiig, S 4r» 

Proceeds as subject to dow’ei, § 14 
Subordination to light of, § 50 
Em umbrances. 

Computation of widow’s dower on basis of en¬ 
cumbered real estate, § 98, p 205 
Dischaige or assignment of, lestoration of right 
of dower, § 00 

Dowser as subordinate to, § 34 
Enforcement against dower estate, § 113 
Inchoate right as, § 42 

Lands assigned as dower, widow’s right to en- 
cumhei, § 111 

Right to dower as encumbrance, § 07, p, 144 
Subordination to, eiicumbiances existing liefore 
mariiage, § 39 

Endowmont, provision made by law by way of dow’c^r, 

§1 

Enforcement, 

Judgment or deciee aw'arding dower, § 107 
Payment of sum awaided auiiually in lieu of dows¬ 
er, § 102 

Entirety, dower in estate by, § 19 
Entry, 

Issue in tail, dower as attaching, § 20 
Right of on part of liusl)and as sufficient to en¬ 
title widow to dowel, § 10, p. 75 
Widow’s right of pi ior to assigiiment, § 08, p. 147 
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Equitable assignment, unassigned dower, § 75, p. 158 
Equitable estate. 

Dower in, § 29 

Inheritance, dower as attaching to, § 17 
Equitable estopiM'l, imr by way of, § 51 
Equitable jointure, l>ar of right of dower by, § 54 
Equitalile rights, § 0 
Equity, 

Assigiiinciit or setting off in, § 80 

.)iiiisdi(‘tion of summary proceedings, § 84, p. 
172 

Concuiicnt jurisdiction, allotment or recovery 
of dower, § 80 

Conveyance by widow of land to which dower 
light is attached, enforcement in, § 75, p. 158 
Gross sum in lieu of dower, direction for pay¬ 
ment of, § 103 

Laclu's as barring relief in, § 90, p. 184 
Metes and bounds, assignment of dow^ei by, § 99, 
p 209 

Postnuptial agreements rt*specting dower, eii- 
forcemont of, § 50, p 12(> 

Recoveiy in, § 80 

Sale of land for purpose of assignment, powei 
to dccieo, § 104 

Widow^’s right of doww as prior to assignment, 
07, p. 140 

Equity of lodemption, 

Discharge of mortgage by pin chaser of, redenip- 
lioii by w’idow’ as not iKMcssary iii ordci to 
I>rote<t dowel, ^ 30. p 103 
Dow’<‘r as existing in, § 30 

Moitgagee pui<basing, icdomplion by w'ldow as 
esMMitinl in ease of, § 30, p 103 
Puuhasei of, 

Conti linitions to bv widow as preioquisite to 
assertion of dowei, 3(i, p. 10.3 
Setting up paraiiiouiit mortgage as against 
dow'ei, § 3(», p 1()2 
Escheat, dowei inteiest, § 07, p. 144 
Esciow, 

Delivery of deed in iKdoie marriage as bar of 
dowMu-, § 58 

Release of dowei bj" deed depositcnl in, § 05, p. 141 
Essoin, lecoveiy of dowei, dilaioiy pro(c*ediugs by, 
§ 94 

Estate, widow^’s right of dower as, § 67, p. 144 
Estates at will, dowei as altacliiiig to, § 25 
Estates suiiject to, 17-33, iiji. 8.3-90 
Estojipcd, 

Allotment of dower, § 85 
Asseitioii of dower light, § 70 
Bar of dow’ei by w’ay of, 51, 5,3 
Fraudulent eorneyaiK*es as to wife, knowledge re¬ 
specting oiieiatiiig as c'stoppcd, § 58 
Limitations, iK)ssc*ssion under agrcuunent reco" 
iiiziiig dow^ei rights as estoppel to plc'ad 
statute, § 90, p. 184 

Postnuptial agrec'iuents or settleracuits, § 50, p. 
127, 11. 14 

Tenant in iKissession of laud m which dower is 
claimed, § 87 
Eviction, 

Further assignment or endowment in ease of 
evic-tion from land first assigned, § 81 
Jointure, dower right as reinstated in case of, § 
54 
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Evidenco, 

Assignment of dower, notiee of applic'iition, § .*'5 
Burden of proof, ante 

Death of husband, admissibility in pr<M*^eding lo 
leeover dower, § 03, ji 10(> 

I’resiimptions, jKist 

B(‘eovery of, pioceedings for, § 9t3, pp 
Exeeptums, letiirn or report allotting dower, heal¬ 
ing on, § ior» 

Exeessne assigninent, efTect of, ^ 81 

Exi'hange of lands, dower int(‘resl in ease of, § 17 

ExcMMition, 

Allotted dower as siibjed to levy and sale undei 
execution issued on judgment against wddo\\, 
§ 112 

Inchoate light as subject to, § 42 
Judgment or decree aw aiding dow’or, enforceineiit 
by, § 107 

Sale of hushamrs land under, dovvei as bailed 
by, tW 

Vnas‘-igned dower iiiteiest as subject to execii 
tioii by Judginent creditor, § 70 
Executors ami administratois, 

Assigninent of dower, appli<*ation by, § 85 
Dowel III lands under cfiiitiol of, ^ 32 
Judgment entered against adniinistiator of hu*^- 
band, sale undei as impaiiing light of dowei, 
§ (»0 

Objections to assignment, ^ 105 
Ovmpajnients made to widow on account of dis- 
tiibiitiM' share, set-ofl against airearages ol 
dow’<»r, In 87 

Parti<‘s to proce(‘ding for i(H*ovory of, § 01 
Proceislings to sell leal <‘sfate, assignment ol 
dower in, § SO 

Widow (oineying le.il rnojMMty in capacity as 
ex<»cutiix, esto]>pel lo assert dow'er, § 70 
Executory <*ontiact, 

Dross sum in coiisideiation of release of light 
to dowei, d(*ath of widow' as precluding en- 
foi cement, 71 

Lands held under, dow'(*r as attaiJiing to, § 20 
Expei lam .y, 

Dow'cr in estates in, § 27 
Imhoate right as, § 42 
Extent of, 0 
Fairness, 

Antemijitial agreement involving dowin* right, § 55 
Postnuiitial agreements or s(4tlenients iespt‘cting 
dowei, § 50, p. 128 

False repiesi'ntations, estoppel as against right lo 
dow'ci as not created by, ^ 51 
Fee simple title, statutes giving wddow^ in lieu of com¬ 
mon law dower, § 5 
Fees, 

Assignment and reco\ery of dow'er, § 100 
Dow'^er right as not sejiarable from, § 05, p. 138 
Findings, recovery of dowei, jiroteedings foi, ^ 04 
Fire insurance, contingent light of dow’er in proceeds, 
§ 13 

Firewood, 

Easement in nature of privilege of caittiiig, assign¬ 
ment as dow'er, § 00, p. 208 
Widow as entitled to cut and take from dower 
estate*, § 111 

Fishing lights, dowser as attaching to, § 12 

Fixed rentals, award of flower in nature of, § 102 


I'hvod right of property, dower right as, § 67, p. 
144 

Foreclosure, 

Bar of dowei by, § 02 

Lump sum in lieu of dower in case of mortgage 
ffircf Insure, § 103 

Premises sold upon, jiroceeds as subject to dower, 
§ 14 

Foreign divorce, dow’er right as affi'cted by, § 5.3 
Forfeiture, 

Adultery of wdfe, § 52 
Inchoate right, 48-00, pp 115-113 
Waste committed on lands assignc*d as dower, 
w aiver of c*laim for, § 111 

Fraud, 

Antenuptial agrec'ment, § 55 
Conveyances in fraud of dower, § 32 

Ibir to noiiresidc'iit wife's dower, § 7 
Foreclo'surc* procvc'dings, dower as affected, § 02 
Postnuptial agreemc^nts oi settlemcmts, § 50, p 
128 

Bc'lease of dower, § <>5, p 139 

Seating aside foi, § 75, p 151) 

Fraudulcuit c*on\ eyances. 

Assignment of dower in suit to set aside, § 80 
Dower as barrc'd by conveyances fraudiilcmt as to 
wufe, § 58 

Restoiation of light on setting aside of, § 00 
Setting aside to piotect inchoalc* right, § 40 
Fiaudulent inisr('pi(‘s(*iitatioiis, ngrc*erneiit for assign¬ 
ment of dowei, avoidance on giound of, S 82 
Fito bench, estate in copyhold lands which wife has 
on death of husband, § 1 
FrcH'hold estate. 

Assignment of dovv'CM, peisons making as re- 
cpiired to have, § 82 
rommon law dower as, § 0 

Demand for posM'ssion of dowoi on tenant seized 
of, snfhc ic*nc*y to supfiort action foi ic'coveiy 
of, § 89 

Jointuie in lieu of dovv'c*r as rcupiiring, ^ 5^1 
Lands assignc'd by mc4es and bounds with entry 
thereon, widow as sei/ecl of, § 110 

Gift, 

Estate* obtained by husband by, dowor as attacdi- 
ing to, § 17 

Land i)uichasc*d by husband with intent to make, 
dower as attacdiing to, ^ 33 
Good faith. 

Antenuptial coiitrac*t waiving dower right, § 55 
(\mveyanc‘c*s by husband bc*foie marriage in, 
dovvei as affec'ted by, § 58 
Governing law, § 2 

Mariiage, validity of as affec-ting light, § 9 
Grade's, § 3 
Gross sum, 

Acc*c*ptanc*e of in lieu of dower, vc'sted right in 
IC'SJK'C't of, § 71 

Awmrd of in lieu of dow'ei, § 103 
Report as to, § 105 
Growing ciops, 

(Vmvc*yanc‘e by husband to seciiie payment of 
clc'bt, dowser as attaching, § 15 
Widow’s right to prior to assignment of dower, § 
78, p. 163 

Guardian and wmrd. 

Assignment of dower, power of guardian to as¬ 
sign, § 82 
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Guardian and ward—Continued, 

Demand on guardian for assignment of dower, 
suffirionry to support action for recovery, § 89 
Dower in land held by guardian, § 32 
Ex parte sale by guardian, judicial sale includ¬ 
ing as respects absolute right of dower, § 47, 
n 32 

Power of husband’s guardian to sell real estate 
as authorizing disposition of wife’s dower, § 
61 

Sale or <*onveyance by widow as guardian, estop¬ 
pel to assert dower, § 70 

Health, value of dower consummate as dependent on 
health of widow, § 98, p. 204 
Hearing, return or report allotting dower, § 305 
Heirs, 

Assignment of dower by, § 79 
Power and duty, § 82 

Death of owner of dower interest without, escheat 
to state, § 67, p. 144 

Mesne profits for use of lands, recovery of by wid¬ 
ow, § 78, p. 163 

Notice of appli(‘ation for assignment of dower, § 
85 

Objections to assignment of dower, § 105 
Parties to proc*eeding for recovery of, § 91 
Priority over claims of, § 41 
Release of right of dower to, § 75, p. 157 
Hereditaments, dower as attaching to, § 12 
Highways, dedication of land for use as, inchoate 
right as extinguished by, § 50 
Home site, dower right as attaching to statutory home 
site, § 12, n. 35 
Homestead, 

Allotment of, § 90, p. 211 

Assigning dower in homestead property, repairs 
made by widow as properly c*onsidered, § 98, 

p. 208 

Dower iiitei est, § 12, n. 35 

Diminished to extent of homestead interest, 
§ 69 

Election lietween dower and homestead, § 74 
Pleading as defense in suit to recover dow¬ 
er, § 92, p. 390 

Substitute for dower, statutory provisions respect¬ 
ing, § 74 

Imparlance, recovery of dower, granting in suit for, § 
94 

Improvements, 

Deduction for in ascertaining widow’s share of 
rents and promts. § 78, p. 166 
Reassignment on account of previous excessive 
assignment, allowance for, § 81 
Widow as entitled to dower without allow’^ance to 
heirs for value of, § 98, p. 267 
Widow’s (lower light as chaigeable with cost of 
prior to assignmcmt, § 68, p 148 
Inchoate right, § 3; §§ 42^7, pp 308-115 
Abridgment, statutory provisions, § 43 
Absolute right during life of husband, § 47 
Accrual of, § 44 
Action to protect, § 46 
Adultery of wife, bar of, § 52 
Adverse possession, loss by, § 49 
Antenuptial contracts, bar of right by, § 55 
Appropriation to public use as distinguishing 
or suspending, § 50 


Inchoate right—Continued, 

Assignment of, § 65, pp. 137-142 
Bar, $$ 48-66; pp. 115-143 
Chose in action, § 66, p. 137 
Status as, § 42 

Cloud on title, removal of, § 46 
Computation of, § 45 

Condemnation award, preservation of Interest, § 
46 

Conditional release, § 65, p. 138 
Consummate, value of dow’^er consummate distin¬ 
guished, § 45, n. 89 

Contingent nature of claim or right, § 42 
Conveyance by wife, § 65, pp 137-142 
Creditor’s bill, reaching by, § 42 
Dedication to public use as extinguishing right, 
S 50 

Derivation of, § 44 
Divc^stiture, § 48 
Divorce, 

Bar of right, § 53 
Husband’s misconduct, § 47 
Eminent domain. 

Protection of interest in condemnation award, 
§ 46 

Subordination to right of, § 50 
Encumbrance, § 42 
Estate or interest in land, § 42 
Equitable estoppel as to, § 51 
Equitable jointure as bar of, § 54 
Estoppel, bar by way of, S 51 
Executiem, sale under as bai of, § 63 
Expectancy, nature as, § 42 
Extinguishnuuit, susceptibility, § 42 
Factors considered in determining value, § 45 
Foreign divorce, effect of, § 53 
Forfeiture, §§ 48-66, pp. 115-143 
Fraudulent conveyance's, setting aside in so far as 
affecting, §§ 46, 58 

ImjKninding coinputc'd value under determination 
of survival, § 46 

Injunction, trespass on land in w^hich having 
right, § 46 

Innocent jiurchase'rs, protection against sale of 
proiierty to, § 46 

Jointure, acceptance in lieu of dower as bar, § 54 
Judicial protc'ction of, § 46 
Judicial sales. 

Divestiture by, §§ 63-64, pp. 333-137 
Husband’s land, absolute right in case of, 

§ 47 

Laches of husband as prejudicing wife’s claim, 

§ 49 

Levy and execution, liat>i1ity to, § 42 
Liens, 

Deduction of amount in estimating value, § 45 
Nature as, § 42 

Life expectancy, evidence of as admissible on 
question of value, § 45 
Loss of, § 48 

Death before husband, | 42 
Marriage as essential to existence of, § 44 
Method of profiting, § 46 
ModRicfttion by statute, § 43 

Mortality tables, evidence in valuation of, § 45 
Mortgage foreclosure, effect on, % 62 
Nature in general, § 42 
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Inchoate right—Conti lined. 

Parol release, validity of, § fi5, p. 140 
Partition, sale or division in as affecting, § 64 
Personal claim on husband, § 42 
Possession or control, right of ns not conferred by, 
§42 

Preservation of, § 46 
Protection of, § 46 

Redemption by wife during lifetime of husband, 
§ 36, p. 102 

Release. §§ 48^6, pp. 315-143 
Extent of, § 65, p. 338 
Wife. § 65, pp. 337-142 
Relinquishment, § 65, p. 138 

Res judicata, judgment in action in which facts 
are alleged as bar to wife’s right of dower, § 
48 

Restoration of, § 66 

Securing payment of, § 46 

Seizin as essential to existence of, § 44 

Silence, estoiipel to assert on account of, § 51 

Statutory provisions. 

Modification, $ 43 

Substitutes for dower as defeating, § 48 
Subsisting intcrc'st, nature as, § 42 
Surjilus on mortgage foreclosure, setting aside 
proportionate part to jirotect, § 46 
Suspension of, approi)riation to use of public, 
§ 50 

Tax sales, effect on, § 61 

Transfer by grant or conveyance, § 42 

Valuation of, § 45 

Vested interest, § 42 

Voluntary release of, § 65, p. 137 

Waste, protection against, § 46 

Will, defeat of dower by, § 48 

Incorporeal hereditaments, dower as attaching to, § 
12 

Infants, 

Antenuptial agreements, bar of doAver in respt'ct 
to wife executing while infant, § 55 
Assignment of dower, power to make, § 82 
Conveyances to prior to marriage as adA ancement 
as barring dower, § 58 

Demand for assignment of dower as pioperly 
made on guardian wheie tenant of freehold 
is minor, § 89 

Jointure in lieu of dower settled on as bar of 
dower, § 54 

Nurture and education, object as to provide for, 

§ 6 

Release of doAver by infant wife, § 65, p. 139 

Infirmities, title of husband, dower as partaking of, 
§ 34 

Inheritance, 

Common law dower as not estate of, § 6 
Equitable estates of, dower interest in, § 29 
Estates less than, doAver interest in, § 21 
Estates of as subject to, § 17 

Lands and tenements of which husband was 
seized with estate of, dower as attaching to, 
§ 12 

Injunction, 

Trespass on land in which wife has dower right, 
8 46 

Waste, protection of inchoate right, § 46 


Injunction—Continued, 

Widow’s interest before assignment as entitling 
maintenance of suit for, S 68, p. 147 
Innocent purchasers, inchoate right, protection against 
sale of property to, § 46 
Insanity, 

Husband, bar of dower by wife’s joining with in 
execution of deed, § 65, p. 342 
Release of dower, insane wife, § 65, p. 140 
Insolvency, dower right as affected by solvency of hus- 
bamrs estate, § 40 

Installments, allOAvance in lieu of dower, determina¬ 
tion of number, § 102 

Instructions, recovery of dower, suit for, § 94 
Insurance money, doAvei as attaching to, § 13 
Interest, 

Allowance in lieu of dower, time from which run¬ 
ning, § 102 

Arrears of dower, allow^ante for, § 78, p. 166 
Gioss sum in lieu of dower, § 303 
Widow as entitled to iiiteri'st on A'aliie of dower 
in proceeds of saU»s of land, § 98, p. 204 
Interests subject to, §§ 17-33, pp 83-96 
InterkK'utory judgment or dt'cree— 

DiA'orce, dowser as not liai led by, § 53 
RecoA’eiy of doAver, proceedings for, § 95 
Intruder, assignment of doAver, poAver to make, § 82 
Issues, recOA-ery of, proceeding for, 8 92, p. 193 
Joinder of causes, recoA'ery of dOAver, § 92, p. 190 
Joint tenancy, 

Conveyance by joint tenant of interest in land 
as depriving AAife of doAver, § 60 
Dower as attaching to, § 38 
Incident of, § 10, p 77 

Metes and lK)unds, assignment by dispensed with 
in case of. 8 99, p. 210 

Sale of estate held in for jiurpose of assignment, 
8 304 

Widow ’s interest on death of husband as that of 
joint tenant, 8 67, p. 346 
Jointure, 

Bar of dOAver b^' reason of settlement as join¬ 
ture in hen of, § 54 

Dwedent’s debts, Iialnlity for payment of, § 40 
Election iM'tAveen doAver and, § 73 
Pleading l>y way of eciiiitable defemse to suit for 
doAver, § 92, p 192 

Judgment creditors, subjecting unassigned doAAX'r in¬ 
terest of widow' to payment of debts, § 76 
Judgment or decree. 

Amendment, § 106 

Assignment of doAA'er, 8 85 

AA\ard of doAver, recpiisites of, § 106 

Deforcement of dow’er, damages foi, § 77, p. 363 

Enforcc^ment of, 8 107 

KecoA'ery of doAA'er, interlocutory judgment or d€»- 
crcH* ill prtK*eeding for, § 95 
Subordination to judgment recovered against hus¬ 
band prior to marriage, § 3J) 

Judicial sales. 

Execution, sale under as barring power, § 63 
Gross sum in lieu of doAver on, § 103 
Inchoate light. 

Absolute right in case of judicial sale of hus¬ 
band’s land, § 47 

Divesting by, §§ 61-64, pp. 133-137 
Mortgage foreclosure, bar of dower, S 62 
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Judicial sales—Continued, 

Public announrernent by wife as to not claiming 
dower, estf)i)pel resulting from, § 51 
Statutory provisions, dower as barred by, § 61 
Jurisdi(‘tion, 

Assignment of dower, summary jiioceedings, § 83 
CoiiS(Uit find objcftions to, § 84, j). 173 
Nature and extent of, § 84, pp. 171-174 
Pleading in suit for adineasuiement or recovery 
of dower lis lequiUMl to show, § Dli, p. 188 
lle<‘ov(*ry of, proc'eedings for, § 86 
Jury questions, recovery of dower, jiroceediiigs for, § 
94 

Jury trial, recovery of dower, inocet'diiigs for, § 94 
Killing of husband, foifeiture of right to dower by, § 
52 

Kind, assignineiit of dower in real estate in, § 99, p. 
208 
Laches, 

Inchoate light, laches of huslmnd as piejudi<iiig 
wife’s claim, § 49 

llecovery of, prweedings for, § 90, p. 184 
Land, dower attaching to, § 12 

Lands purchasiMj by husband for another, widow as 
taking no dower in, ^ 33 

Law (pn*stions, recovery of dower, priK-eodings for, 
§ 94 
r^ease, 

Crojis growing on leased premises, dower in 
prollts of, § 15 

Dower estate, death of widow as rendering in¬ 
operative, 114 

Lunds assigned as dower, widow’s right to lease, 
§ 111 

Mining puriHises, dower as attaching to lauds 
l(*as(‘d for, § 16 

Unassigned dower, widow’s right to lease, § 75, 
p. 157 

liCased mines, assignment of dower in, metli<Kl of, § 
96 

lioasehold interest, dower as attfichlng to, § 24 
Legal estates, inheiitaiice, dower us utUuhiiig to, 
§ 17 

Legal lights, § 6 
Legal title. 

Equity of redenqition united to, dower as attath- 
iiig, 30 

ItcUmse of dower interest to peison holding, § 
75, p. 157 

Jjegaioes, piiority over ciaiins of, § 41 i 

Licenses, dower as attaching to rev’ocable licenses, § 
25 
Liens, 

Conveyance by husband to satisfy, dowser right as 
affected, § 69 

Dischaige of, restoration of right of dowser, § 66 
Dower right as constituting, § 67, p. 144 
Enfor(*ement against dower estate, § 113 
Inchoate right as, § 42 
Judgment or decree, 

Satisfying existing lien as divesting inchoate 
right, § 61 

Subject to dower claimant’s proportionate 
share of prior lien, § 106 
Kecovery against husband liefore marriage, 
subordination to, § 39 


Liens—Continued, 

Priority as to, § 34 

Ijiens existing before marriage, § 39 
Purchase money mortgage, subordination to, § 36, 
p. 99 

Sum payable in lieu of dower, charge on land as 
lien, § 96 

Lieu of, 

Admissibility of evidence as to pecuniary provi¬ 
sions in lieu of dowei, § 93, ii 196 
Agreement for payment of interest on sum in lieu 
of dowel, validity, § 102 
Alimony in, right to dower as affected, § 53 
AntiUiiiptial settlements or agreements, waiver or 
Ic^ss of right by, § 55 

Burden of proof as to prov isions in lieu of, 
proceedings to recov'er dower, § 93, p. 1115 
Charge on land, sum payable in limi of dovvm- as, 
§ 96 

Elec'tioiis between dower and other provisitms, § 
72 

Enforcement of iiayinent of sum awarded annual¬ 
ly m lien of dower. § 102 

Fund in lieu of dow'er chaiged on lands, ]>ersoii 
accpilring fee in jiart of land as entitled to 
proiiortionate part of princijial payable at 
death of widow, 114 
Gross sum, 

Award in lieu of dower. §§ 46. 103 
Death of widow as not divesting interest, § 
71 

Beport as to award, § 105 
Valuation of dower interest, § 98, p. 206 
Joint me, 

Acc*(‘ptance as, bar of dower, § 54 
Inability for payment of de(‘('dmit*s debts, § 
40 

IMeading in suit for dow'er, § 92, p 192 
Legacy given by will in, juioiity over legatees 
vv hen eleiting to take, § 41 
Moni'y in, clwtion of widow to receive, § 72 
Postnuptial agreements or settlements, 8 56, p 
127 

Presumptions as to validity of other provisions in, 
8 93, T». 195 

Sale of land to jirovide for gross sum in lieu of 
ilovver. § 104 

8iiri>Iiis iiion(*y, jirobate court assuming jurisdic¬ 
tion to assign portion of, § 84, p. 173 
Life estates, 

Dower in, § 23 
Entitling wife to, § 6 

Property assigned as dower, widow as seized of, 

§ no 

Life exi)ectan<*y. 

Adjustment of dowser interest of widow on ex- 
pectanc*y basis before division, § 103, n. 40 
Inc'hoate right, evidence as to on question of 
value, § 45 

Value of dower consummate as depending on life 
exjiectancy of widow, § 98, p. 204 
Life insurance, dower as attaching to, § 13 
TJfe tqbles, money value according to, aw^ard of dow¬ 
er, § 103 

Limitation of actions, recovery of, proceedings for, § 
90, pp. 182-185 
Pleading, § 92, p. 192 
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X^ump sum, lieu of dower, statutory provisions aiithor- 
ixing, § 103 

Maintenance' of widow pendente lite, order for in 
action for dower, § n.l 

Mansion house, widow’s right to have dower as¬ 
signed in, § 99, p. 211 

Manslaughter, foifeitiire of light to dower by killing 
of husband, 32 

Market place, dedication of land for usi^ as, inehoate 
right of dower as extinguislied by, § 50 
Marriage, 

Binder! of proof as to, proceedings for recoveiy 
of dower, § 93, p. 193 
Inchoate right, necessity, § 44 
Incident of, § G 

Pleading in suit for re<‘o\ery of dower as required 
to show, § 92, p. ISS 
Bight as dependent on, § 9 

Sufliciency of evidence as to, prfK*eedings to recov¬ 
er dowel, § 93, p. 198 

Traversing luariiage, proceeding to recovei dow¬ 
er, § 92, p. 191 

Married women’s acts, postnuptial agieeinents respect¬ 
ing dower, power as iHijiliedly coiiferied by, 5G, 
p 127 

Marshaling of assets, suhordination of equity of mar¬ 
shaling, § 10 

Maxims, common law*, dower ought not to lie s<»ught 
foi out of dow’cr, § 28 

Mf'asurc' of damages, detemtion of dower, § 77, p. 1G2 
^lechanics’ liens, 

Assigunieiil of dower in action to foreclose, § 8G 
Priority as to, § 37 

Sales to enforce, judicial sale including as re- 
spi'cts absolute right to dower, § 47, n 32 
Merger, moitgages, title acquiied by husband as free¬ 
ing right of dow'er fiom eiiciimbraiice, § 39 
Mesne piotits, 

Dani.iges foi failuie to assign dower as ineasiiied 
by, 77, p 1G2 

Widow's light to firoportionale share of piior to 
assjgnuient of dower, ^ 78, pp 1G3-1GG 
Metes and bouiuis, allotment by, § 99, p 209 
Bands incapable of division, § 100 
Mines, 

Admeasurement of dowser in mine sitTiated on 
lands of husband, § 90 

Dowel as attaching to, § 115 1 

Dower estatt', widow as entitled to w^ork, § 111 1 

Misconduct of wife, ' 

Admisvsibility of evidence as to, § 93, p. 196 
Bar of right to dower, § 52 

Burden of prcKif as to, proceedings to rec*over 
dow^ei, § 93, p. 194 

Divorce on ground of as bariing dower, § 53 
Sufficiency of evidence as to, proceedings to re¬ 
cover dower, § 93, p. 199 

Mistake, 

Belease of dowei, setting aside for, § 75, p. 159 
Setting aside return or report allotting dower 
on account of, § 105 
Modification, 

Common law right of dower, § 5 
Valuation of land for assignment, § 98, p. 204 
Money value, award of to widow according to life 
table, 8 


Month to month tenancy, dower as attaching to lease- 
htild estate, § 24 
Moral rights, § 6 
Mortality tables. 

Admissibility to prove value of dower right. § 

93, p. 195 

Inchoate light, evidence in resjiect to value of, 

§ 45 

Mortgage'^, 

Assignment of dower nolwithstanding mortgage 
bv hens on land subject to dow'er iiileiest, 8 
08. ]) 117 

Contribution by widow of amount paid on redemp¬ 
tion, dower in case of, § 30, ji. 103 
Disc'harge of, restoration of right of dower, § 

00 

Dow’(*r as attaehmg to mortgaged property, 8 30 
Foreclosure proceeding under, dow'er as baried, 

8 02 

Joinder of w ife, 

Foieclosine as barring dowH'r, § 02 
Moilgage prior to biisbaiid’s death, extln- 
guishmemt of right to dow'(‘r, § 09 
Piiorily in ease of, 8 30, p. 98 
With heir and owmer of fee in exeeuting, re¬ 
lease of dow^ei, § 75, ]). 158 
Priority as to, § 30, pp. 98-105 

Moitgagc's executed by husband prior to 
marriage, 8 39 

Bedemi>tion by widow' as prerequisite to assertion 
of dower as against, 8 30, p 102 
Beimbnrsement of w'idow paying all of mortgage 
d<‘bt, 8 30, p 104 

Sale of lenl estate to satisfy, pr(M*eeds as sub- 
jeet to dow c'r, § 14 

Simultaneous execution with nt time of d<*ed, pur¬ 
chaser as not acquiring smzin entitling wife 
to dow’er as agaiiist moitgagee, 8 10, P- 70 
Siibordimilion to, § 3(>, pp 98--105 
Unassigiied dow'er, widow’s light to mortgage, 

8 75, j) 157 

Miiltiplicit.! of suits, nss’ignmeiit of dou’er, aioidaiiee 
of, 8 81, f). 171 

MurdiM, forfeit me of right to dow’er by minder of 
husband, 8 52 
Nature of, 8 

liwhoate rlglit of dower, § 42 
Teiianey in dower, § 110 
Necessity of assignment, 8 

New tnal, re(overy of dower, proteedlngs for, 8 94 
Ninety-nine year lease, dower as attaching to interest 
In, § 24 

Nominal damages, detention of dower, recovery of, § 
77, p. 102 

Nonresidence, capacity of widow to take as afft'cted 

l>y, § 7 

Nontenure, pleading in suit to recover dower, § 92 
p. 191 
Notic*e— 

Assignment of dower, application for, 8 85 
Commissioners, api>llegation for appointment of to 
assign dower, 8 97 

Oath, commissioners to assign dower, § 97 

Object, § 0 

Objections, 

Assignment of dower, 8 105 
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Objections—Ooiitinued, 

Gommissioiiers, iippointment or qualifications of 
commissioners to assign dower, § 97 
Sale of land for purpose of assignment, § 104 
Occupancy, estate of widow in lands assigned as dow¬ 
er as dependtuil on continuous occupancy, § 110 
Oil and gas wells, 

Dower as attaching to, § 10 
Widow as entitled to work, § 111 
Open mines, assignineiit of dower in, § 96 
Opening and closing, recovery of dower, proceedings 
for, § 94 
Options, 

Bar of dower where not exercised until after 
husbamrs death, § OH, p 141, n. 18 
Property lease with option to purchase as subject 
to dower, § 31 
Origin, §§ 4, H 

Overreaching, antenuptial agreements, effect of, § 55 
Ownershii), pleading in suit for recovery of dower, al¬ 
legation of, § 92, j). 189 

I’aramount estate, dower when assigned as becoming. 
§113 

Paramount title, husband’s loss of land by as defeat¬ 
ing dower, § 34 

Pari mateiia, statutory provisions relating to as <on- 
strued in, § 5 

Parol assignment, sufficiency, § 82 

Panil demand, assignment of dower, sufficiency to 
supjKirt action for recovery of, § 89 
Parol evidence, hearing on return or report allotting 
dower, § 105 

I*arol release, validity of, § 65, p 140 
Partial invalidity, antenuptial agreement respiting 
dower, § 55 

thirties, recovery of, proce<»dings for, § 91 
Partition, 

Assignment or setting off by, § 8(> 

I'eiidency of partition inoewding as ousting 
probate court of jiiiisdiction to assign, 
§ 84, p.173 
Prior to, § 80 

Chaige on land in proceeding for, widow’s dower, 
§ 90 

Gollusive request for jiartitiou sale as depriving 
wife of dower, § 64 

Cross-bill, jiroceeding to reco\er dower, § 92, p. 
192 

Division in, dower as barred by, § 64 
I’roceods of sale in, leplac-ement of right to dower 
in land by, § <>4 

Replacement of right to dower in land by pro¬ 
ceeds of sale, § 64 
Sale on, 

Dower as barred by, § 64 

Judicial sale not including as respe<*ts abso¬ 
lute right of dower, § 47, n. 32 
Tenant in common, dowser as subject to right of, 
§ 18 
Partnership, 

(^.onveyance of partnership lands as bar to dower 
therein, § 60 

Dower interest in estate, § 20 
Subordination to claims of creditors, § 38 
Pasturage, easement in nature of, assignment as dow¬ 
er, § 99, p. 208 


Pendente lite, maintenance of widow, order for in ac¬ 
tion for dower, § 95 

Performance, antenuptial agreement respecting dower, 
§55 

Periodic payments, award of dower in, § 102 

I*ermissive waste, tenants in dowser, § 111 

I*erpetual leasehold estate, dower as attaching to, § 
24 

I'ersonal property. 

Alienation of during coverture, dower right as af¬ 
fected, § 60 

Assignment of dow^er interest in, § 75, p. 157 
Dower as attaching to, § 13 

Desmit to heirs of widow on death befori‘ 
assignment, § 114 
Jointures of, § 54 

Owrneishii) in husband at time of death as es¬ 
sential for dower to attach, § 10, p. 75 
Transfer of dow'er interest in, § 75, p. 157 
Trust agreement, dowser in jw^rsonal profiei ty 
ow'ned by husband but placed in trust, § 32 

Personal i*(‘presental ive. 

Assignment of dow'er. 

Application b>, § 85 

Thiwer to make, § 82 

Demand for assignment of dower by, sufficiency 
to supiioit action for recoveiy, § 89 
Notice of application for assignment of dower, 
§ 85 

Redemjitlon by, contributions by widow as not es- 
s<>ntial to assertion of dower, § 36, p 103 
Sale or conveyance by widow as, estoppel to as¬ 
sert dower, § 70 

Pleadings, recovery of, proc'etniing for, § 92, pp 187- 
193 

Pleas, riM'Overy of dower, procecMlings for, § 92, p. 190 

Possession, 

Equitable estate consisting of right to as subject 
to dowser, § 29 

Estate of widow in land assigned as dowser as 
dependent on, § 110 

Inchoate right as coiifiuTing no right of, § 42 
Laches as not imputed to widow c*oiitinuiiig in, 
§ 90, p. 185 

Limitations against action foi dcwver as not be¬ 
ginning to lun against widow in possession, St 
90, p. 184 

Widow^’s light of prior to assignment, § 68, p. 147 

Postnuptial contracts, 

Bar of dow'er by, § 56, jq). 126-129 
Sepal ation agriHMiieiit distinguished, § 56, p. 129, 
n. 30 

Power of appointment, exercise of as defeating dower, 
§ 26 

Pow'er of attorney, 

Convf»yanc*es under power given before marriage 
as barring dow'er, § 60, n 71 
Demand for assignment of dow'er under suffi¬ 
ciency to support ac’tion for recovery, § 89 
Release of dower, joinder of wife in deed with 
representative of husband acting under, § 65, 
p. 141 

Power of sal^, dower in estate devised to husband sub¬ 
ject to, § 26 

Pre-emption interest, public lands, dower as attaching 
to, §22 
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PresumptloBfi, 

Death of husband. 

Long-continued absence, S 93, p. 194 
Proof of in claim for dower, ( 11 
Election to take homestead in lieu of dower, § 74 
Recovery of, proceedings for, $ 93, p. 193 
Release of dower, § 93, p. 195 
Title of husband, proceedings to recover dower, § 
93, p. 194 

Prima facie case, proof of husband’s death in ex¬ 
clusive possession of land, § 93, p..l98 
Primary right, dower as regardless of will, § 6, n. 
42 

Priorities, §§ 34-41. pp. 9G-108 

Administration expenses and fees, S 40 
Creditors, rights of husband’s creditors, § 40 
Devisees, interest of, § 41 

Encumbrances, existence of before marriage, § 49 
Heirs, interest of, § 41 

Judgments, subordination to Judgments recovered 
against husband prior to marriage, § 39 
Legatees, interest of, § 41 
Liens, existence of liefore marriage, § 39 
Mec'lianics* liens, § 37 
Mortgages, § 3G, pp. 98-105 

Execution by husband prior to marriage, § 
39 

Partnership claims, § 38 
Purchase money mortgage, § 36, p. 99 
Surety on bond of husband, lien of, § 40, n. 42 
Surplus, mortgage foreclosure, § 36, p. 99 
Vendor’s lien, § 35 
Privilege, right as, § 6, n. 48 
Piobate court. 

Assignment of dower. 

Jurisdiction, § 83; § 84, p. 173 
Pioceedings in, § 85 

Summary proceedings, seizin or possession 
of husband at time of death as prerequi¬ 
site, § 84, p. 171 

Common law action of dower, recovery in, § 86 
Damages for detention of dower, power to award, 
§ 77, p. 161 

Mesne profits and rents, jurisdiction to award 
prior to assignment of dower, § 78, p. 16«3 
Piocedure, 

Assignment of dower, § 85 
Damages for detention of dower, $ 77, p. 160 
Process, lecovery of, proceedings for, § 91 
Profits, 

Assignment of, property out of which dower is 
to be assigned in its nature indivisible, § 101 
Dower assigned out of, decree, § 106 
Proof, recovery of, proceedings for, $ 92, p, 193 
Pioperty right, dower as, § 67, p. 144 
Property subject to, §§ 12-16, pp. 78-82 
I’liblic lands, interest in as subj'ect of dower, § 22 
Public policy. 

Existence for reasons of, § 6 

Separation agreements releasing dower, validity 
as against, S 56, p. 128 

Public use, apiiropriation to as extinguishing or sus¬ 
pending inchoate right of dower, § 50 
Publication of notice, assignment of dower, apfilica- 
tion for, § 85 

Pur autre vie, estate of as subject to dower, § 23 
Purchase, landa subject to dower, widow as taking 
dower in, § 28 


Purchase money lien. 

Conveyance by husband to satisfy, dower right as 
affected, $ 60 

Equity of redemption, dower in, § 30 
Foreclosure as barring dower right, § 62 
Foreclosure pursuant to fraudulent scheme to 
cut off dower in surplus, § 14 
Land sold under decree of court for, dower as 
baried by, § 61 

Pleading land as subject to as defense in action 
to recover dower, § 92, p. 191 
Redemption by wife during lifetime of husband, § 
36, p. 102 

Satisfaction of, seizin as carried back to date of 
conveyance as re‘spects right of dower, § 10, p. 
77, n. 20 

Subordination to, § 36, p. 99 
Purchasers, damages for detention of dower as recov¬ 
erable against, § 77, p. 161 

Quarantine right, widow in possession under, duty 
to have dower assigned, § 82, n. 63 
Quart les. 

Dower as attaching to, § 16 
Widow as entitled to woik, § 111 
Quitclaim deed, land to which dower had attached 
though not admeasured, assignment of dower sus¬ 
tained under, § 75, p. 1.58 

Ratifif'ation, conveyance by heirs, estoppel to assort 
dower in case of, § 70 
Real estate. 

Dower as confined to interest in, common law, § 
12 

Partnership realty, dower as attaching to, § 20 
Reassignment, previous successive assignments, al¬ 
lowance for iinjirovements, § 81 
Reasonableness, antenuptial contracts, § 55 
Reconciliation, separation agreement respecting dow¬ 
er as affected by, § 56, p. 129 
Record, assignment of dower, presumptive evidence, 
§ 85 

Recoi elation. 

Admeasurement of dower, necessity of, § 81 
Uniecoided deed by husband as entitling widow 
to dower, § 10, p. 76 
Recovery of, §§ 86-109, pi>. 177-220 
See, also, 

Admeasurement, ante 
Assignment, ante 

Admissil)ility of evidence in proceeding for, § 93, 
p. 195 

Answer in proceeding for, § 92, p. 190 
Bar, release of dower as g(x)d plea in, § 92, p 
191 

Bui den of pi oof, proceedings for, § 93, p 193 
Complaint in proceedings foi, § 92, p. 188 
Conditions precedent to suit for, § 88 
Costs of suit for, § 109 

Creditors as proper parties to proceeding for, § 
91 

Cross-bill, proceedings for, § 92, p. 192 
Defendants in proceeding for, $ 91 
Defenses, § 87 

Pleading. § 92, p. 191 
Demand for assignment. 

Pleading in proceeding for recovery of as re¬ 
quired to show, § 92, p. 190 
Prerequisite to proceeding for, § 89 
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Reooveo' of—Tontinued, 

Dcinial of soizin oi titlo, defense in proceedings 
for recovery, § K7 

Devisees as parties to iiroceediiig for, § 91 
Eject ineiit, action of, § Sfi 
Equitable dc'ftMises, § S7 
Essoin, dilatory jnoceedings by, § 04 
Evidence in pnxeedings foi, § O.*!, pp. 193-39t> 
Weiglit and sntliciency, JK^, p. 107 
Execntois and adiniiiistiators as proper parties 
to puiceeding for, § 91 
Fees, § 100 

Findings in suit for, § 04 

Fraudulent conveyances, assignment of dower in 
suit to set aside, § 86 
Heirs as party to proceeding for, § 91 
Imparlance, granting in jnoceeding for, § 94 
Instructions in suit for, § 04 

Interested parties as necessary defimdants in pro- 
cf'odings for, § 01 

Intel locutory judgment or decree, § 95 
Issues in proceeding for, § 02, p. 103 
Joindei of causes, 02, p 100 

Joinder of owners in pioceeiling for recovery of, 
§ 01 

Jointure, pleading as defense, § 02, p. 192 

Juiisdiftion, § 86 

July questions, § 04 

Eat lies, § 00, p 184 

Legal d(*ftMis(‘s, ^ 87 

Limitation of actions, pioceediiigs for, § 00, pp 
182-187 

Pleading of, § 92, p 102 

Marriage, pleading in suit for recovciy as re¬ 
quired to show, § 02, p ISO 
Moilgag(*e as necessary party to proceeding for, § 
01 

New tiial, proceedings for recovery, § 94 
Nontenure', jdeading in pioceeding for lecovery, § 

02, p. 101 

Owneis as luoiK'r parties \o proceeding for recov- 
eiy of dowel, § 91 

Paiol demand for assignment, sntliciency to sup- 
poit action for, § 80 
Parties to procc'edings for, § 91 

Paitition, cross-lull in proceedings to recovei, § 
92, p. 192 

Personal demand for assignment, necessity to 
maintc'iiaiK'c of action foi recovery, § 89 
Pei sons in possession as proper parties to pro¬ 
ceeding for, § 91 

Ph‘a in procec'dings for, § 92, p. 190 
Pleadings, § 92, jip. 187-193 
Piesuniiitions, ])roceedings for, § 93, p. 193 
PicKt'ss 111 proceedings for, § 91 
l*roof, proceedings for, § 92, p. 193 
Purchasers as proiier parties to pioceeding for, § 
91 

Reference in suit for, § 94 
Uemedies, natuie and form, § 86 
Replication or reply, proceedings for recovery, § 
92, p. lt)2 

Right of action, § 87 
Seizin, 

Admissibility of evidence as to, § 93, p. 1S16 
Setting up want of in pioc*eeding to ret over, 
§ 87 


Recovery of—Continued, 

Service of demand for assignment as condition 
precedent to maintenance of action, § 89 
Set-off and counterclaim, proc('edings for lecov- 
ery, § 87 

Statutory pitivisions, lemedies, § 86 
Sufficiency of evident^e in jiroceeding for, § 93, p. 
197 

Tenants as parties to yiroceeding for, § 91 
Title of husband, admissibility of evidence as to, 
§ 93, p. 19(t 

Tra\ersing defendant’s maniage, § 92, p. 191 
Trial of suit for, § 94 
Vaiiaiice, proceedings for, § 92, p. 193 
Venue, § 86 

Verdict in suit for, § 94 

Wiitten demand for assignment, sufficiency to 
support action, § 89 
Redc'inption, 

Dower interes-t in equity of, § 30 
Husband or personal repieseiitative, contributions 
by widow as not essential to assoition of dow¬ 
er, It 36, p. 103 

Necessity of Ix'fore assertion of dower as against 
supeiior moitgage, § 36, p 102 
Prioi ity in respect to right of, § 34, n 30 
Purthaser of equity of, setting ui» pai.imounl 
mortgage as against dower, § 36, p 102 
Widow as having right of, § 36, p 101 
Ref<'re('s, 

Admeasinement of dower, apfiointment of, § 87 
Assignment of dower, appointment and qualifica¬ 
tion, § 97 

Reference, admeasurement of dower, suit for, § 94 
Relation back, 

Mai riag(‘, time of, ^ 6 

Seizin of widow in respect of lands assigned as 
dowser, § 110 

Release', 

Acknowledgment of, § 67, p 142 
Adniissi!ulity of evidi*uc»' as to, § 93, p 196 
Antenuptial contract, iiaitial in\alidity, .7.7 
Burden of prcMif as to, proceeiiings to recovei 
dow er, § 93, p 191 

Fiaud, setting aside for, § 7,7, p 1.7t) 

Heirs at law, lelease of dow’t'r interest to prior 
to assignment, § 7.7, ji 157 
Inchoate right, §§ 48-(i<» pp 115-143 
Consideration, § 6.7, p. i;;8 
Extent of, § 6.7, p. 1.38 
Fiaud or undue-influence, § 6.7, p. 1.39 
Infancy of wufe as affecting, § <i.7, p. 1.3'.i 
Insanity of wife as affecting, (i.7, p 140 
Methods of releasing, § 67, ji 140 
Sole deed of wife, § 6.7, ji. 140* 

Wife as authorized to release, § 6.7, pp. 137- 
142 

Writing as essential, § 6.7, p. 140 
Joindei of wife in deed with. 

Husband, § 6.7, p 141 

Repieseiitative of husband acting under pow¬ 
er of attorney, § 65, p 141 
Mistake, setting aside on ground of, § 75, p. 1.79 
Mortgage, joining in, § 36, p. 9il 
I’lcading of in action to recover dowser, § 92, p. 
191 

Postnujitlal agreements, § 56, p. 120 
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Release—Continued, 

Power of attorney, joinder of wife in deed with 
representative of husband aetinp under, § 
65, j). 141 

Presumiitions as to, proceedings to recover dow¬ 
er, § 93, p. 195 

Requisites of insirument operating as release of 
dower, § 75, p. 159 
Restoiatioii of right, § 66 
Sepal ntion agreement, § 56, p. 128 
SutficKMicy of e\jdeiiee as to, pioieediiigs to recov¬ 
er dowei, § 93, p 199 
Unassigned dower, § 75, ]ip. 15(^-159 
Ibiduo inlliience, setting aside for, § 75, p. 159 
Relimiuishineiit, 

Inclioate right of dower, § 65, ji i;i8 
Joinder of widow" w"ith ow"iiPi of fee in deed coii- 
tniiiing lelinqiiishiiKuit of dower, estop|»el to 
assert, § 70 

Remainder, dowser interest in respect of, § 27 
Remarriage, 

Alienation of real estate held l>y widow* by viitne 
ot previous marriage, 112 
Dixorced jieisoiis, right of dower, § 9 
Protection of dow’ei lights notwithstanding re¬ 
man lage of husband after divorce, § 53 
Remedies, 

Assignment of dower, lands hehl in conimon, SI, 
p 171 

lU»tentioii of dow*er, damages foi, § 77, p 161 
Enforcement of judgment or d<'cree for dow'er, 
§ 107 

Recovei y of, § 8(i 
Rents, 

Assignment, property incaiialde of dixision, § 191 
Conditions iirecedent to award of dowei out of, 
15 101 

Damages for detention of dow(*r as gox*(»in(Hl l»y, 
77, p It>2 

Dow*er assigned out of, deciee, § 1(K» 

Enfor<vm<*nt of jiidgmeiit oi decree aw aiding 
dow*er, 107 

IVidow’s right to pioportioiiate share in prior to 
assignment of dower, § 7S, jip l(»3-16(i 
Reniinc lation, postnuptial agreement or settlemmit re¬ 
specting dower, § 5(i, p. 127 
Repairs, 

Deductions from gross rents on assigning dower, 
J, 101 

Dowel right of w'ldow* as chaigeable with, ^ 68, p. 
14S 

Widow’^’s liability in resyiect of as to premises 
assigned as dow'cr, § 111 

Replication, recovery of dow(*i, actions foi, § 92, p. 
192 

Report, assigiunent of dower, § 105 
Requisites, §§ 8-11, pp. 72-77 
Rescission, 

Antenuptial agreement respecting dower, § 55 
Assignment of dower, § 75, p 159 
Release of, § 75, p. 159 

Res judicata, inchoate right, judgment based on facts 
alleged as bar to wife’s right of dower, § 48 
Restoration of right, § t»6 
Return, assignment, S 105 
Judgment based on, § 106 

28 C.J.S —72 


Reversion, dower interest in resyiect to, § 27 
Revocable licenses, dower as attaching to, § 25 
Right of action, widow’*s right to dower as, § 67, p. 
145 

Rights of way. 

Assignment with dow*er, termination with estate 
in dow*er, § 114 

Easements in nature of, assignment as dower, § 
99, ]) 208 
Royalties. 

Leased mines, assignment of dow’cr in, § 96 
Oil and gas lease, dow*er interest in, § 16 
Sales. 

Conveyances, ante 
Execution, ante 
Judicial sales, ante 
Partition, ante 

Scire facias, writ of seizin of dow*ei, lemedy by, § 107 
ScH'ond mairiage, bai of doxxer as lesiiU of illegal sec*- 
Olid mariiage, § 52 
Seizin, 

Admissibility of (*vid<'iK*e as to seizin of husband 
in incxiH'ding to ic'coxer dower, § 93, ]> 196 
Burden of proof as to, in*cK*(H*dings for lecoxeij 
of dowi‘r, 93, j). 194 
Dow*ei 1 ight in, 12 

Dc'pendent on seizin of husband during coxei- 
tnie, § 10, p 74 
Inc ho.ite i ight. ihm essit.x, 44 

Husband, plc^aciing in suit foi aclincsisureiiK'iit of 
(low CM as r(‘qniic*d to show, ^ 92, p 188 
l^ancls assigned as dowei, widow’s seizin, H 110 
Pleading lack of in linsbaiid, picMcx'ding to ic'coxei 
dow ei, § 92, J) 192 

RecoxcM.\ of, sc'ttiiig iij) XX ant of scmziii as dc'fense 
to c'laiin foi doxxc*r, §87 

Suthciency of (‘vidence as to seizin of husband, 
pioc c*i‘(lings to icMoxei doxx»M, § 93, p 198 
AVrit of, cMifoKcMiicMit of iudgmciit oi decree fen 
cloxxei, § 107 

Selc'ction, xxidoxx’s light of selection of partic'iilai 
lands, § 99, p 208 

Scqiaratc estate, yiossession of by w'idow as affc'cting 
I Ight to dow*er, § 69 

Sejiarate maintcMiance, lelcMise of doxx*er as jnc'siimcMl 
fiom XMfc'’s leceipt ot uiidei article's of sc‘])aiation, 
§93,1) 195 

Sepal ate trac ts, allotment in, § 99, p 208 
Sepal ation agreement, 

Postnuptial agrc'CMiient distinguished, § 56, p. 129, 
11. 30 

Rc'lcasc' of doxvei by, § 56, p. 128 
Set-off and connlei c laiin. 

Assignment of doxxer, siiinin.iry pioctH'dings, 5; 
84, p. 173 

Recovc'ry of, piocc*eclings foi, § 87 
Setting out. Assignment, ante* 

Sc'ttlc'ment, elc'ction bc‘fW'c*cMi doxxer and, § 73 
Seiwiccs deinaiid foi assigiunent of cloxvei, sufficiency 
to supiiort action foi rc*coxc*ry, § 89 
Serxitude, dowcM* as pai taking of, § 34 
Settlement, jointure*, accc*ptance in lieu of dow*er a« 
bar of dciw'ci, § 54 

Severance of timlK*r prior to death of hiisband, dow*er 
as not attaching, § 15 
Sheriff, 

Assignment of dower by, common law, § 79 
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Sheriff—Continued, 

Return or report of proceedings in respect of 
assignment or admeasurement, § 105 
Sales, absolute right of dower in case of, § 47, 
n. 32 

Silence, estoppel to assert dower on account of, § 51 
Simultaneous deed and mortgage, purchasc'r as ac¬ 
quiring tiUe sufficient to support dower of wife 
as against mortgagee, § 10, p. 76 
Sole deed of wife, release of dower by, § 65, p. 140 
Sole seizin, necessity of for dower to attach, § 10, p. 

77 

Specific performance. 

Assignment of dower, widow as entitled to sue for 
six'cific lands awarded, § 111 
Contract for sale of land, judicial sale as not 
inc ludiiig as resiiects absolute right of dower, 

§ 47, n. 32 

Statutory provisions. 

Abolishment of dower, § 5 

Admeasurement, method as presrril>ed by statuU', 

§ 96 

Alienation of liuids during coverture as depriving 
wdfe of dower, § 60 

Annuities, award of dower in nature of, § 102 
Antenuptial contract, bar of dower by, § 55 
Assignment, 

Commissioners, § 97 

Determination of contested right, § 84, p. 172 
Method prescribed by statute, 96 
Proceedings in confoiniity with statute, § 85 
Summary proceedings, $ 8.3 
C'apacity of wife to take, § 7 I 

Charge on land, sum payable in lieu of dower as, 

§ 96 

<^hoses in action, dower as attaching to, § 13 
('•onstraction of, § 5 

Conveyances by husband after marriage, dower 
right as affected, § 60 

<'osts in suit for assignment and rei-overy of 
dowser, § 109 

Demand for dower as necessary to maintenance 
of action for r<*covery, § 89 
DetentKin of dower, damages for, § 77, p. 160 
Divorce for misc'ondiict of husband, iiroteclion 
of dower rights, § .53 

Election betwi'en dower and other piovisions, § 72 
Elements of dower under, S 1 
Equitable estate, dower in, § 29 
Equity of redemption, dower interest in, § 30 
Execution sale, dower as barred by, § 6.3 
Existence of dower by virtue of, § 5 
Existing interests as affected by statute abolish¬ 
ing dow^er, § 5 

Fixed rental, award of dower in nature of, { 
102 

Gross sum in lieu of dower, award of, § 103 
Homestead, allotment of dower as extinguishing 
or defeating right to, J 74 
Inchoate right, modification, § 43 
Jointure, distinction between equitable and legal 
jointure abolished by, 5 54 
Judgment or decree, conformity to statute, § 95 
Judicial sales. 

Bar of dower by, $ 61 

Husband’s land, absolute right of dower in 
case of, S 47 


Statutory provisions—Continued, 

Lieu of dower, construction of, § 5 
Life estate, dower as entitling wife to, § 0 
Limitations, proceedings for recovery of, § 90, pp. 
182-185 

Lump sum in lieu of dower, § 103 

Metes and bounds, allotment by, S 99, p. 209 

Method of. 

Allotment, exclusiveness, S J)9, p. 208 
Renouncing dower, § 65, p. 140 
Modification of common law light, § 5 
Partition, sale or division in as barring dower 
§ 64 

Personal property, dower ns attaching to, § 13 
Personal representative, assignment of dower by, 

§ 82 

Plea of tout temps prist in action for damages for 
detention of dower, aliolishment of, § 77, p 
162 

Postnuptial contracts, determination of legal ef¬ 
fect, § 56, p. 127 
Reco\ery of, remedies, § 86 

Release of dower, appointment of attorney foi, 

§ 65, p. 141) 

Rents and profits recoxernble by widow prior t() 
assignment of dower, amount, § 78, p. 165 
Renunciation of do\\ei, methwl of, § 65, p. 140 
Sale of laiMl for purpose of assignment, § 104 
Seizin of husband during coverture as essential, 
fi 10, p 75 

Selection, widow’s right to select particular lands. 

§ 99, p. 209 

Substitutes for dower, inchoate right as defeatt‘<j 
by, § 48 

Valuation of property for assignment, § 98, p. 204 

Stipulations, 

Separation decree, reh'ase of dower pursuant to 
as estopping wife fiom claiming dower, 5 
53 

Subordination of right of dower to other liens by, 

§ 34 

Stre<‘ts, dedication of land for use as, inchoate right 
of dower as extinguished by, § 50 

Subsisting liens, dower as subject to liens existing 
at time of marriage, § 39 

Summary proceedings, 

AsHBignmeiit, ante 

Recovery of, limitations in respect of, § 90, ji 
183 

Surety, lien of, subordination to, 8 40, n. 42 

Surplus, 

Mortgage foreclosure. 

Dower as attaching to, § 14 
Priorities as to, § .36, p. 99 
Setting aside proportionate part of to protect 
inchoate right, § 46 

Sale of lands to satisfy vendor’s lien, surplus as 
subject to dower, § 14 

Surplusage, judgment or decree awarding dower, § 
106 

Survivorship, possibility of estate being defeated b^, 
dower as attaching, § 18 

Susjienslon, inchoate right, appropriation to use of 
public, 8 50 

Sustenance, object in allowing as to furnish for wife* 
8 6 
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Tax Rales, 

Dower right of widow as affected by tax sale 
after death of husband but before assign¬ 
ment of dower, § 09 

Inchoate right of dower as affected by, § 61 
Taxes, 

Deduction, 

Ascertaining widow’s share of rents and prof¬ 
its, § 78, p. 100 

Assessing damages for detention of dower, § 
77, p 102 

Assignment of gross rents as dower. S 101 
Dower right of widow ns subject to charge for, 
§ 08, p 148 

Liability of widow in respect of taxes assessed 
against lands assigned as dower, § 111 
Tenancy in common. 

Assignment of dower ns to land held in common, 
remedy, § 84, p 171 

ronveyance by all of cotenants as affecting dow¬ 
er lights of cotenant’s wife, § 00 
Demand for assignment of do^^el^ sufficiency to 
support action for recovery, § 80 
Do\ver as attaching, ^ 10, p 77 
Dower as existing as to estate of husband as 
tenant in common, § 18 

.Tiidicial sale of husband’s land, wife and pur¬ 
chaser as tenants in common, <1 17 
IVletes and bounds, assignment l>y dispensed with 
in case of, § 99, p 210 

Sale of estate in partition proceedings for pui^pose 
of assignment, § KM 

Widow’s inteiest on death of husband as that of 
tenant in common, § 07, p 110 
Tenancy in dower, §§ 110-114, pp. 222 220 
Abolishment, § 1 

Creditors of widow, rights of in respect to, § 
112 

Liens and encumbrances, enforcement against 
ilow'cr estate, 8 113 
Nature of, § 110 
Permissive w’aste, 8 111 

Rights and liabilities of tenants in doww, 8 ID 
Taxes, liability for, § 111 
Termination of estate, § 114 
Waste, § 111 

Tenant in possession, estoppel from denying validity 
of title in r<\sp(H*t of lands in wliich dower is 
claimed, § 87 

Tenant in tail, death of w'lthout issue as affecting 
dow’er right, § 20 

’i’eiiaiits, imities to proceeding for recovery of dower, 
§91 

Tenements, dower attaching to, § 12 
Ti'rmination of, § 114 

Death of widow prior to assignment or ad¬ 
measurement, § 71 
Tei ritories, laws governing right, § 2 
Testamentary power, sale under as discharging land 
from dower of widow, § 01, n. 3 
Third persons, purchase money mortgage executed 
to, subordination of dowser right to, § 36, p. 
100 
Timber, 

Dower as attaching to, § 15 
Widow as entitled to cut, § 111 


Time, 

Payment of periodic amounts in lien of dower in 
kind, § 102 

Valuation of land for purpose of assignment, § 
98, p 205 

Title, 

Admissibility of evidence as to in proceeding to 
recover dower, 8 93, p. 196 
Burden of prcKif as to, proceedings for re<‘Overy 
of dower, 8 93, p 194 

TTusband, pleading in suit for recovery of dowser 
ns required to show, § 92, p. 189 
Pleading lack of, proceeding to recover dower, 
8 92, p. 192 

Sufficiency of evidence ns to title of husband, pro¬ 
ceedings to recover dowser, § 93, p 198 
Widow’s right of dowser as, 8 07, p 144 
Tout temps prist, plea of in action for damages for 
detention of dowser, 8 77, p. 101 
Transitory seizin, sufficiency ns basis for dower, § 
10, p. 70 
Trespass, 

Enjoining trespass on land in which wife has 
dowser right. § 40 

Injunction against, widow’s right to maintain suit 
for iirior to assignment, 8 08, p 147 
Trial, admeasurement of dower, suit for, 8 94 
Trusts, 

Assignment of dower in suit to declare. § 80 
Naked seizin of husband in tru.st for another 
as insufficient to support dow'er, § 10, p. 70 
Trust estates, dower interest in, 8 31 

Estates held for benefit of husband, 8 32 
T^nassigned dowser. 

Conveyance or reh»ase of, 8 75, pp 150-159 
Damages for detention, 8 77, p 100 
liovy on under execution against widow' by judg¬ 
ment creditor, 8 70 

T^nde nihil haliet, common law action by wuit of, 8 92,^ 
p KK) 

Thidiie influence, release of dower, 8 05, p 139 
Setting aside for, § 75, p. 1.59 
Unimpioved lands, dower as existing in, 8 12 
t^nopened mines or quarries, dower in, § 10 
Unrecorded deed, right of widow to dowser in lands. 

held by husband under, 8 10, p. 70 
Valid mariiage, right as dependent on, § 9 
Valuation, 

Dowei consummate, § 98, p. 204 
Inchoate nght, § 4.5 

Variance, ri'covery of dow'c^r, proceedings for, § 92, p. 
193 

Vendor’s lien. 

Sale of land after death of vendee to satisfy, sin- 
plus as subject to dow'or, § 14 
Subordination to, § 35 
Venue, recovery of, jiroceedliigs for, 8 80 
Verdic’t, recfivery of dowser, proceedings for, § 94 
Vested dower, § 3 
Vested interest. 

Dower right as, 8 07, p. 144 
Inchoate right as, § 42 

Judicial sale of husband’s land, absolute right 
of dow'er creating, § 47 

Laches, doctrine as having application while dow¬ 
er has become vested estate, f 90, p, 184 
Personal property, dower in, § 114 


1139 



INDEX TO DOWER 


Vested interest—Continued, 

Widow as nut having prior to assignment of dow¬ 
er, ^ 67, p 14*1 

View, recovery of dower, proc€»edings for, § 1)4 
Void mariiage, d<i\\er as not supported l»y, § 9 
Voidal)le marriag<‘, right of dowc^r, § 1) 

Voliintaiy conveyances, dower as prei-hided in f*ase of 
voluntary coineyance liefoie mariiage, § r>S 
Waiver, 

Alrniony, claim for operating as waiver, § r>3 
Antenuptial contracts, § So 
Dower right, § 70 

Forfeituie because of waste, claim of reversion¬ 
er for, § 111 

Homestead, pro<*cM'ding to have dower assigned op¬ 
erating as, § 74, n. 64 

Judicial sale or proceeding thereafter, § 51 
Postnuptial agreement. 

Effectiveness as, § 56, p. 129 
Election, § 56, p. 127 

Sufficiency of cwidence as to, proceedings to re- 
covei, § 93, p. 199 

Waste, 

Inchoate right, proti'ction against, § 46 


Waste—C^ontinued, 

Injunction against, widow’s right to maintain 
suit for prior to assignment, § 68, p. 147 
Widow as liable to re\ersioner for, § 111 
Wells, widow as entitled to work on dower estate, 
§ 111 

Wild lands, dower as attadiiiig to, § 12 
Wills, 

Direction for sale of land in, proceeds as subject 
to dowel, § 14 

Estates at as subject to dower, § 25 
Exclusion of ilowei by, § 17 

Incboate right, defeat of dower by will, § 4S 
Woodlands, assignment as dow<‘r, clearing of whcui 
necessary foi iiroper enjoyment of dower estate, 
§ 111 

Words and phrases. Definitions, ante 
Written di'inand, assignment of dower, sufficiency to 
suppoit action for recovery, § 89 
Written notice, application foi assigninent of dowei, 
necessity of, § 85 

Written release, inc*hoatc right of dower, necessity 
of writing, § 65, p. 140 
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Abandonment, 

Apijortionment of indebtedness of drainage dis- 
tiiet in ease of, § p 424, n. 40 
Assessments and sp(H*ial taxes, apportionment of 
preliminary expense's in ielation to anlui- 
jiated benelits, § HO, p 410 
Drainage and reelamatum distiiets, payment of 
debts ineiiired legardb'ss of, § 12, p. 20.‘1 
Easement acquired for diainage puiiioses as ex¬ 
tinguished by, § 40 

Expenses preliminary to est.iblisbment, liability 
foi, § ;i4, p :m 

Pioeeedings to establish, § 2J<, p. 313 
Statntoiy authorizalion, S r>3 

Snlxiistncts, oiganization of new subdistiiet in- 
(biding same land, 7, p 243 
Abbreviations, assessments, use of in assessing beiie- 
tits, § 04, n 18 

Abolishment, drainage and reclamation districts, pow¬ 
er of b'gislature to abolisli, § 0, pp. 200-203 
Abutting pi opi ielors, 

('leaning and maintaining fioition of ditch run¬ 
ning through lands of. § 46, p. 382 
Natural streams made into drains, right to drain 
into as affected, 40 

Acceptame, contiads foi <onstruction of drains, pay¬ 
ment as dependent upon acceptance of work, {I 43, 
p 3(J2 

Accidental injuiies, constiuction or maintenance, li¬ 
ability in lespect of, § 01, p 300 
Accounting, drainage offueis, § 12, p 277 
Accumulation of water, term as denoting construction 
of ditches, etc, to priwent, ^ 1 
Acquiescence, 

Assessments, estoppel to object in case of, § ti8 
('onsent to establishment by, § 16, n. 30 
Acreage, assessment of siiecial beiiehts according to, 
^ GO, I) 422 

Acieage tax, bonds, increased tax provided for issu¬ 
ance of additional bonds, § 12, p. 272 
Actions, 

See, also, Kt'medies, p^isf 
Assessments and special taxi's. 

Actions to ('iijoiii or set aside, § 70, pp. 447- 
404 

C'ollection and enforcement of assessments, 
§ 81, p. 467 

Ilecoveiy back of taxes paid under protest, § 
80 

Bonds, 

(Contesting validity of, § 12, p. 270 
Contractor, construction of drains, § 43, p. 357 
Enforcement of payment, § 12, p. 276 
Certificate for work done against specihe prop¬ 
erty, enforcement of, § 86 
Damages from construction or maintenance of 
drain, recovery of, § 50, p. 388 
Drainage and reclamation districts, 

Itules applicable to, § 13, pp. 279-283 


Actions—Tontiiiiied, 

Drainage^ and reclamation districts—Continned, 
Right to sue and be sued, § 13, pp 270-28:i 
Setting aside' proci'edings to estaldish, § 35 
SnlK'oiitractois, light of action against contractor 
for constiiictioii of drain, § 43, p. 360 
Additional assessment of benefits, § 76, pp. 454—160 
Pro<*('('dirigs for, § 76, p. 158 
Review in proceedings for, 76, p. 459 
Setting aside, § 76. p. 450 

Adjacent lands, drainage and reclamation districts, 
annexation of, § 8, p. 245 

Administrative officeis, establishment of drainage dis¬ 
tricts Ihioiigh, § 6, p 238 
Adopted laws, construction given to, § 3 
Advancements, siibcontiai bu s, c*oiit»a(toi for con¬ 
struction of dram as eiitith'd to leimburseiiH'nt 
for advancemi'iits to siilicontractoi, 43, p. 370 
Advertisement, bids, contract for construction of 
drain, § 43, p. 347 
AffiduA its. 

Appeal and error, proccM'dings for review% § 32, p 
321 

Notice of establishment, proof of service by, § 
23, p 301 

Affirmative defenses, assessments and special taxi's, 
pleading of as essential in pioeeedings to enforci*, 
§ 84, p 474 
Agents, 

County officers acting as in levying and collecting 
drainage taxes, § 80 

retitioii for estaldishnient, signature by, § 20, p 
203 

Agreements, 

Assessments and special taxes, apixirtionment ol 
assessments according to, § 66, p. 427 
Establishment i»y agreement of landow^ners, § J6 
Damages from construction or maintenance, wai^ - 
er of 1 ight liy, § 50, p 386 

Agricultural lands, reclamation of, validity of statute 
authorizing, § 4 

Alleys, assessments and spenal taxes, liabilit^^ to as- 
si'ssnu'iit for special benehts, § 57, p. 406 
Alteiatlons, 

Autboiity ill respect of, § 45, jip. 375-380 
Collateral attack on judgment or order on peti¬ 
tion for, § 45, p. 

Drainage and reclamation districts, § 8. pp 244- 
250 

ApiM-als, § 8, p 250 

Certiorari to review jiroceedings, § 8, ji. 250 
Evidence in proceedings for, § 8, p. 2ff) 
Hearing and determination of jietltion, § 8, p. 
240 

Jurisdiction of proceedings for, § 8, p. 247 
Notice of proceedings for, § 8, p 247 
Pleading. § 8, p. 248 
Proceedings for, § 8, p. 246 
Review of proceedings, § 8, p. 250 
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Ambiguity, contractors’ bonds, construction of, § 43, p. 
353 

Amendments, 

Appeal and error, § 32, p. 324 
Articles of a‘>.sociation or incorporation, § 21 
Assessment loll, proc*eedings for assessment of 
benefits, § (54 

Order t‘stablishing drain or district, nunc pro tunc 
amendment, § 20, p. 317 
Petition for establishment, § 20, p 205 
Record of proceedings for establishment, § 30 
Remonstrance to report of commissioners or view¬ 
ers to whom application is referred, § 27 
Reports of comniissloiiers or \iewers to whom aji- 
pli<‘ation is referred, § 25, p. 307 
Statutory provisions, § 3 
Anm'xatioii of lands, 

Alteration of lioundaries for purpose of, § 8, p. 
244 

(’ollateral attack on proceedings for, § 30, p. 335 
(’osts of proceedings, § 8, p 247 
Partial invalidity of oidei, § 8, p. 249 
Proceedings relating to, § 8, p 240 
Annulment, contracts for construction of drains, § 43, 
p. 359 

Answei, assessments and spe<*ial taxes, proceedings to 
enforce, § 84, p 474 
Appeal and error, 

See, also. Review, post 

Admissibility of evidence, rules applicable in trial 
de novo on appeal, 8 32, p. 324 
Affidavit for appi'al, § 32, p. 321 
Aggrieved parties as entitled to appeal, § 32, p. 
320 

Alterations, 

Judgment or order in proceedings foi, § 45, p. 
380 

Review, § 8, p. 250 
Amendments, § 32, p. 324 

Record, amendment on remand, § 32, p. 32(5 
Assessments and special taxes, post 
Appeal and error, 

Assignments of error, § 32, p. 322 
Board of review, statute providing for appeal to, 
§ 32, p. 319 
Bond, 

Assessments and siK»cial taxes, review of as¬ 
sessments, § 72, p. 440 

Necessity and requinniients as to, § 32, p. 322 
Burden of proof, § 32, p. 324 

(Jommissioners of drainage district, apjieal from 
order ap])ointing, § 11, p. 255 
ronfirmation of ass^issment of benehts, revie>\ 
of judgment or order for, § 71, p. 437 
Constitutional right of appt^al, § 32, p. 319 
Damages from construction or maintenance of 
drain, prcK*eedings to recover, § 50, p. 389 
Demurrer, § 32, p. 324 

Dismissal, motion to dismiss appeal, § 32, p. 32(5 
Disposition of cause, K 32, i». 323 
Distribution of funds collected from drainage 
assessments, appeal from order, § 87 
Drainage and reclamation districts. 

Alteration, $ 8, p. 250 
Dissolution, § 9, p. 252 
Estoppel in respect of apiieal, § 32, p. 319 
Evidence, rules applicable in trial de novo on 
appeal, § 32, p. 324 


Appeal and error—Continued, 

Exceptions in lower coiirt as essential to review 
on appeal, § 32, p. 320 

Extensions, judgment or order in proceedings for 
as appealable, § 45, p 380 
Further appi'al, § 32, p 32(5 

Harmless error, presumptions as to, § 32, p. 323 
Improvements, judgment or order in proceedings 
for as appealable, 15 45, p. 380 
Intervention, § 32, p. 321 
Judgment on appeal, § 32, p 325 
New parties, addition of on appeal, § 32, p. 321 
Notice of appeal, § 32, p. 322 

Objections in lower court as essential to review 
on appeal, § 32, p. 320 
Order for api)eal, § 32, p. 321 
Parties to apiieal, § 32, p. 321 
Persons entithed to appeal, § 32, p. 320 
Pleading, § 32, p. 324 
Prayer for appeal, § 32, p 321 

Pieliminary order as not appealable, § 32, p. 
320 

Presentation and reservation of grounds of rf‘- 
view, § 32, p. 320 
Piesnmptions, § 32, p. 323 

I^roceedings to enforce ass<»ssment, § 84, p. 478 
Proci^edings after remand, § 32, p. 32(5 
Questions reviewable on appeal, § 32, p. 319 
Record, § 32, p 322 

Amendment on remand, § 32, p. 32(5 
Remand* proc*eedings after, § 32, p. 320 
RcMluisItes for obtaining review, § 32, p. 321 
Review on appeal, § 32, p. 323 
Resort to remedy by apinnil when adequate, § 32, 
p. 319 

Scope and extent of revic^w, § 32, p. 324 
Supc ‘1 sedeas, § 32, p. 323 
Time of taking pioceedings, § 32, p 321 
Trial de novo, § 32, p. 323 

Confirmation of assessment of benefits, re^ 
view of judgment or order, § 71, p 438 
Rules governing conduct, § 32, p. 325 
Waiver of other reniedi€»s by failure to appeal, $ 
32, p. 319 

Approval, contracts for construction of drains, pay¬ 
ment as deiiendent on approval of work, § 43, p^ 
3G1 

Area, assessment of lienefits by, § 05, p 422 
Army engineers, appioval of as e^<sentlal to installa¬ 
tion of current retards in navigable stream, § 39. 
p. 343 

Arrest of judgment, motion in as not available to take 
advantage of vaguemess and uncertainty in pc?ti- 
tion for establishment, § 24 
Articles of association, 

AiiKUidment of, § 21 

Drainage association as required to file, § 15. 
Establishment, filing in lieu of pleadings, § 21 
Jurisdiction of iiroceedings for establishment as 
acfiuired by filing of, § 18, p. 287 
Artificial channel, term as denoting, $ 1 
Assessments and special taxes, §$ 55-87, 396-487 

Abandonment of project. 

Apportionment of preliminary expenses in 
relation to anticipated lienefits, § 59, p. 
410 

Levy of special assessment to pay expenses 
incurred, § 56, p. 309 
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AsBessments and special taxes—Continued, 

Acquiescence In assessments, estoppel from ob¬ 
jection in case of, § 68 
Acreage, tax according to, § 65, p. 422 
Additional assessment, § 76, pp. 454-460 
Adequate remedy by appeal, c*ertiorari as not 
lying in case of, § 73 

Administrative determinations as to amended 
rate or amount, conc'liisiveness, § 70, n. 31 
Admissibility of evidence, proceedings to enforce, 
§ 84, p. 476 

Affirmative defenses, pleading of in action to en¬ 
force, § 84, p. 474 

Agrc*ements l)etween landowners, § 66, p. 427 
Alleys, liability to assessment for benefits, § 57, p. 
4(m, n. 71 

AnicMidinont of assessment roll, § 64 
Amount of, § 58 

(’ertioraii as available for review in respect 
of, § 73 

Showing of in assessment, § 64 
Anticipated delinquency, estimate based on, § 58, 
n 96 

ApjH'al and error, 

lioiid, § 72, p. 440 

linrden of proof on appeal, § 72, p 442 
C'ollection and enforccmumt of assessments, § 
84, p. 478 

Confirniation or revision of asst'ssmeut. Judg¬ 
ment or order in proceeding for, § 71, p 
437 

Conflicting evidence, § 72, p 445 
Determination of cause, S 72, p. 443 
Disposition of cause, § 72, p 443 
Evidence on appeal, § 72, p. 442 
Findings on review, § 72, p 442 
Fuitber review by appeal or writ of erior, § 
72, p. 443 

Harmless error, § 72, p 445 
Hearing on review, § 72, p. 441 
Iiistrm tioiis, review of, § 72, p. 442 
Notice* of appeal, § 72, p 440 
Objections not raised below as not consi¬ 
dered, § 72, p. 443 

Parties to proceeding foi review, § 72, p. 440 
I’etition for review, § 72, p. 441 
Pl(*adiiigs, § 72, p 441 

Piesentation and reservatiem of grounds of 
review, § 72, p 440 
Presumptions, § 72, p. 442 

Proceedings for transfer of cause, § 72, p. 440 
Questions determined on appc*al, § 72, p. 441 
Ke<* 0 'rd and filing thereof, § 72, p. 441 
Reduction of assessment on appeal, § 72, p. 
443 

Review, § 72, pp. 439, 441 

Judgment or order in proceeding to con¬ 
firm or revise assessment, § 71, p. 437 
Right of review, § 72, p. 440 
Scope of review, § 72, p. 441 
Setting aside on appeal, § 72, p. 443 
Supersedeas or stay of proceedings, § 72, p. 
441 

Transfer of cause, § 72, p. 440 
Trial de novo, § 72, p. 442 
Apportionment according to benefits, § 66, pp. 
424-428 


Assessments and special taxes—Continued, 
Appropriation of funds derived, § 87 
Approximation of benefits, § 66, p. 426 
Arbitrary assessment as invalid, § 66, p. 425 
Area, assessment by, § 65, p. 422 
Assessment rolls and records, proceedings for 
assessment, § 64 

Assf'ssors, competency and oath of, § 61, p. 416 
Attorney’s fees, recovery in, 

(-ases of nonpayment, § 79 
Suit to collect taxes, § 84, p. 478 
Benefits, 

Apportionment according to, § 66, pp. 424- 
428 

Assessments as predicated on, $ 59, pp. 409- 
412 

Assessments in excess of, § 66, p. 427 
Right of way acquired in proceedings to as¬ 
sess, § 40 

Bonds, 

Acceptance in payment of assessment, § 78 
Bevy of tax to pay interest on, § .56, p. 401 
Lien on proceeds of special assessment, H 12, 
p 272 

Payment from, § 12, p. 273 
IMedge of proceeds to payment of, § 87 
Bon owed money, authority to levy for repayment 
of, § 56, p. 401 

Bridges, power to levy for building of over drain, 
§ 55, p .398, n. 93 
Burden of proof, § 71, p. 435 

Appeal and error, § 72, p. 442 
Equitable proceedings for relief from, § 75, p 
453 

Proceedings to enforce, § 84. p. 475 
Canal rights of way, liability to assessment, § 
57, p. 402 

Certificate for work done against specific prop¬ 
erty, § 86 

Certificated lands, liability for tax, § 57, p 403, 
n. 35 

Certiorari, review^ by writ of, § 73 
Change of tentative apportionment, making of in 
absence* of interested landowners, § 66, p. 427 
Charges attaching to land, § 77, p. 460, n. 8 
Classification of lands, § 60 

Apportionment for benefit according to, § 66, 
p. 425 

Participation in as resulting in cistoppel to 
object to assessment, § 68 
Review on appeal, § 72, p. 445 
Cleaning, lump sum assessment fixed by agree- 
nM*nt as not requiring assessment in same* 
ratio, § 66, p. 427 
Collateral attack. 

Assessment, § 74 

Judgment foreclosing lien, § 81, p. 477 
Collecting officers, § 81, p. 469 

Collection and enforcement of assessments, §§ 
81-85, pp. 467-484 
Action for, § 81, p. 467 

Admissibility of evidem-e in proceedings for, 
§ 84, p. 476 

Agreement between landowners as defense, S 
83 

Affirmative defenses, pleading of as essential, 
$ 84, p. 474 
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Assessments and special taxes—Tontimied, 

Ck>lle<*tic>ii and enforcement of assessments*— 
('ontiniied. 

Answer in proceedings for, § 84, p 474 
Ai)i»eal, § 84, p 478 

AppraiMmient as prerequisite to sale on ex- 
eculKui, 8r». p 479 
Burden of jiroof, § 84, p. 475 
CVitificate for work done against specific 
piojierty, § 8(> 

Collate! al matteis as not available as defense, 
8:5 

Collecting officers, § 81, p. 499 

Coinnion law’ remedies as available, § 81, 

4(;s 

Coinp(Mi‘sation of collecting officers, § 81, p 
4(19 

Complaint for enfoi cement, § 84, p. 475 
Coiniiletion of diaiii as condition precedent, § 
82 

Comiiromise of judgnumt for taxes, penalties 
and attorney’s fees, <5 84, p 478 
Conditions inecedent, fi 82 
Confirmation of sale of land to enforce, § 85, 
p 482 

Contingent remaindei inteiest as subiect to 
sale on foiedosme of lien, 85, p. 47s 
Costs in pro<*eedings for, § 84, p 478 
Default in suit to enforce, § 84, p. 477 
Defenses, § 85 

D(‘linquent list as condition inecedent, § 82 
Demand for payment, § 84, p 472 
Ih'inuruM* in proceedings for, § 84, p 475 
Dismissal of pioceedings, § 84, p. 477 
Eiioneons assessment as defense foi nonpay¬ 
ment of proper amount, § 83 
Estimate of final cost of completing w’ork as 
condition pi(‘c<»d<*nt to action, § 82 
Evidc*nc*c*, § 84, p. 475 
Exec ution, § 81, p. 4(»8, n. 93 
PVc‘s, III 81, p 4tM) 

FoicMlosuie of lien, § 81, p. 4G8 

Foini and entiy of judgment, § 84, p. 477 

Injunction against, § 75, ]> 450 

Issues, proof and Aariancc', § 84, p. 475 

Jiidgincnit, § 84, p. 477 

.lurisdiction of proc*ec»dings, § 84, p. 473 
Liability of collec'ting officers, § 81, p. 470 
Limitations, § 84, p 472 
las pendtnis as essential, § 84, p. 472 
Misappropi lation of inoiieys by trustees as 
not available as defense, § 83 
Mode of collection, § 81, p. 407 
Notice of, applic'aticjn for judgment and sale, 
§ 84, p 472 

Notic'c, sale of lands, § 85, p. 480, n. 64 
Objec-tions to assessment on applic-ation for 
judgment for delinquent assessments, § 
83 

Opeiation and effect of sale of land to enforce, 
85, p 479 

Parties to proceedings for, § 84, p. 473 
Petition for enforc*ement, § 84, j). 473 
Presumptions, § 84, p. 475 
I’roc eedings for, § 84, pp. 471-478 
Purchasers at sale of land for taxes, § 85, 
p. 479 


Assessments and sjiecial taxefi—Continued, 

Collwtion and enfor(*ement of assessments— 
(Continued, 

Beply in proc*c'eding for, § 84, !> 475 
Kevievv, § 84, p. 477 
Sal€» of land, § 85, pp. 478-484 
Appraisemeiil, li 85, p. 479 
Certificate c>f s.ilc» to purc'baser, § 85, p. 

482 

Confirmation of sale, § 85, p 482 
(\»nformity to statutt\ § 85. p 480 
Deed to piircdiaser, § 85, ji 482 
Disposition of pioc*c*c'ds, § 87 
Disjuisition or lesale by district after 
])iiichase of, § 85, p 481 
EflTc'Ct of, § 85, p. 479 

Estoppel to have sale sc»t asiclc>, § 85, p. 

483 

lnad(*quacy of pi ice as ground for setting 
aside sale, § 85, p. 483 
Mode and rc^qiiisitc^s of, § 85, p 489 
Nc)tic*e of, § 85, p 480. n <»4 
Nunc* iiro tunc orcliM* supplying omissions 
in dc'cree forec-losing tax lien, § 85. p. 

482 

ParceK, § 85, p. 481 

Presumption favoiing validity, 1? 85, p. 

483 

Purchase by or on liehalf of distiic*t, § 
85, p 480 

Purcliasers, § 85, j*. 479 
KcMic'inption. § 85, p 181 
Sc'tting aside invalid sale, $ 85, p. 483 
I’nit sale, S 85, p 481 
RchcMfi lands, § 85, p 179 
Set-off or C‘Ounterc4aim, 8 84, p 475 
Setting aside judgment in pioc*eeding for, 
84,1). 477 

Suffic ienc*y of e\idc'nce in proceedings for, § 
84, p 470 

Summary prcx*cHHlings, ^ 81, p 408 
Tune to sue, S 84, ]». 472 
Trial of proc*eC‘ding for, § 84, p 477 
Psc' c fimplaiiiunt in prcM-cK^dings for, § 84, p. 
473 

Venue of proc €M*dings, 84, p. 473 
Collc^ctor of revenues, c*c>lkH*tic>n by, § 81, p. 409 
Combination of valuation, acrc'age and unit basis 
of asses'^ment, § 65, p. 423 
Cominissionei s. 

Classification of lands for assessment pur¬ 
pose's, § 00 
Meetings of, § 02 

I*arties to equitable pi'oc'eeding to enjoin en- 
forc-c'inent, § 75, p. 450 
Report of, § 02 

Compensation of collecting c>ffic?cr, § 81, p. 469 
Compromise and settlement. 

Disposition of funds recei\ed, § 87 
Judgment for taxes, penalty and attorney’s 
fee, § 84, p. 478 

Compulsory paynmnt of void assessment, recovery 
back, § 80 

Conclusfvenc'ss, amount fixed by legislative enac*t- 
ment, § 58 

Conditions precedent, injunction against collec¬ 
tion of, § 75, p. 451 
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Assessments and special taxes—Continued, 
Confirmation, 

Boards or officers, § 69 
Court, § 71, p. 435 
Bien on on land for tax, § 77, j) 460 
Constitutional limitations, § 55, p. 395 
Contingent romaindor interest as subject to sale 
on foreclosure of assessment lien, § 85, p. 478 
Conti actors as indis]Mmsable parties tt) suit to en- 
ioin collection or enforcement, § 75, p. 450 
('’ontracts for construction of ilrains, assessment 
of benefits foi payment of compensation to 
contractor, § 43, p. 366 

Contributions, dr<iinaKe dislrict whose land has 
been benefitiHl, § 55, p 398 

Costs, injunction against enforcement of, § 75, p. 
454 

Counties, 

liability to assessment, § 57, p. 405 
l*ayment of assessments against, § 78 
(\)unty tieasiirei, collcH‘tion by, § 81, p 469 
Courts, 

Autboiity to levy assessment, § 61, p 416 
Coiifiriiialion or reMsion by, § 71, p. 435 
Review of, 70 
Curative statutes, § 67 
l><im<iKes, deduction of, § 66, p 428 
Default, interest as recmeiable after, § 78 
lU'feiises, 

Collection and enfoK eiiient of assessments, § 
83 

E(] III table pro<*(*ediiigs foi relief from, § 75, p. 
451 

Definitions, 61, p. 413 

Deleji:ation of fiower to levy, § 55, p. 396 

Delinquency, 

Penalty, \alidity of statutory pioMsioii for, 
tj <>5, [). 422, 11 25 

Remission of iienallu's accrued on delimpient 
taxes, ^ 79 

Sale of land tor delinqinuit assessments, ^ 85, 
PI). 478-484 

Cutting; off lien of future unpaid install¬ 
ments, § 77, p 4(il 

Delinquent list, c onditions jnecedent to proceed¬ 
ings to enforce assessimnit, § 82 
Disdpsuie of piiriioses as iirerequisite to asst'.ss- 
nient, § 56, ji. 399 
Discounts and penalties, § 78 
Discretion, mode of assessment, § 65, p. 421 
Discrimination, § (>6, i> 425 

Dismissal of piocet»dings foi establishment, levy 
foi expenses of pieliminary work, § 5(>, p. 
399 

Disposition of funds derived from, § 87 
Dissolution of district, 

Appoi tionment of preliminary expenses in 
1 elation to antidpated benefits, § 59, p. 
410 

Validation of assessments or exfienses of nec¬ 
essary fireliminary work, § 56, p. 399 
Diversion of funds, § 87 

Additional assessment to replac*e, § 76, p. 456 
Doubtful benefits, assessments based on, § 59, p 
411 

Double assessments. 

Equitable relief as to, § 75, p. 449, n. 2 


Assessments and special taxes—Continued, 

Double assessments—Continued, 

Estoppel to oliject to, § 08 
Easements, liability to assessment, § 57, p. 402, 
n 30 

Elections, determination of levy, S 61, p. 414 
Emergencies, levying of tax for puri»ose of, § 
87 

Equalization of proceedings to spread s€>cond as¬ 
sessment for new or additional improvements, 

§ 76. j) 458 

Equity, intei ference with, § 75, p. 447 
Estojipel, 

Liability of collecting officer for failure to 
collect inten‘st and jienalties, § 81, p. 
470 

ObjcH'tions, § 68 
Evidence, 

(yonhrmation or revision by court, § 71, p. 435 
Equitable pr(K*eedings for relief from, § 75, 
p 453 

Proceedings to enforce, § 84. ji 475 
Exc'ess of benefits, as'^essinents in, § 66, ji 427 
Excessne assessments, § 58 
Estoiqiel to object to, § (58 
Iniunction against, § 75. p. 450 
Exclusion of some benefited lands, validity of 
tax as affectc'd, § 65, p 424 
Exemptions, § 57, p 402 

Expenses pi ior to incoi poration of district, power 
to levy for. § 56, p 399 

Extension of taxes on tax books or rolls § 64 
Extensions, authority to levy assessments for, 
5(;, p 400 

Filing record of proceedings to levy assessment, 
§ 04 

Fraud, collat(‘ral attack in case of, § 74 
General iMuic^fits accruing to landowner as not 
subject of consideration in dtderinining, § 59, 
p 411 

Gross earnings tax in lieu of, railroads, § 57, p. 
407 

Harmless error in resjiect of, § 72, p 445 
Hearing, 

Pioieeding for assixssinent, § (>3 
Review on appeal, § 72, i». 441 
Highlands, canals as included within statute re¬ 
lating to assixssmeiit.s against, § 57, p. 402, 
n. 26 

Highw ays. 

Liability to assessment for l>eneflts, § 57, p 
406 

Sale of to enforce assessment, § 85, p. 479 
Holdeis of iKiiids as indispensable parties to suit 
to enjoin assessment and collection, § 75, p. 
450 

Homestead, lands equitably owikmI by home- 
st€*adeis as subject to assessment, § 57, p. 
404 

Impi ovements. 

Apportionment of benefits in respect of, § 66, 
p. 426 

Existing drains, § 45, p 379 

Authority to levy assixssments for, § 56, p. 
400 

Inclusion of lands within district, liability to 
assessment as dependent on, § 57, p. 403 
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\s8e8Biiient8 and special taxes—Continued, 

Injunction, legality of organization of district as 
not subject to attack in suit to enjoin c-ol- 
lection of assessment, § 36, p. 334 
Increase of late, $ r»8 

Indebtedness, validity of assessment for payment 
of, § 56, p. 401 

Indian lands, immunity of, § 57, p. 404 
Injunction, actions to enjoin, § 75, pp. 447—454 
Costs, § 75, p. 454 
Inspection of lands l)enefitiHl, § 62 
Installment payment, § 78 
Interest, § 58, n. 1 

Exclusion from computation in determining 
whether assessment exceeds lienehts, § 66, 
p. 427 

Recovery of, § 78 

Involuntary payment of void assessment, recov¬ 
ery back, § 80 

Irregularities in proceedings. 

Effect of, § 62 

Equitable interference as warranted, § 75, p. 
447 

Irrigated highlands, liability to assessment for 
rcH*lamation of lowlands, § 59, p. 410 
Judgment or order. 

Confirmation or revision by court, § 71, p. 
436 

Equitable proceeding for relief from, § 75, p. 

453 

Validity of asst^ssment for payment of judg¬ 
ment against district, § 56, p 401 
Judicial proceedings to re\iew, §§ 70-75, pp. 434- 

454 

Actions to enjoin or set aside, § 75, pp, 447- 
454 

Appeal from assessments, § 72, pp. 439-445 

Assessments as subject to, § 70 

Certiorari, § 73 

Jury trial, § 71, p. 436 

Right of review, § 70 

Jurisdictional defects, objections on ground of, 
§ 67 

Jury, review by, § 71, p. 436 

Landowners, joinder in action to restrain collec¬ 
tion, § 75, p. 450 

Lands lying outside of district, liability to tax, § 
57, p. 403 

Legality of organization of district as not subject 
to attack by landowner in assessment pro¬ 
ceedings, § 36, I). 334 

Legislative power in resjiect of, § 55, p. 395 
Amount of tax or assessment, $ 58 
Determinations of levy and apportionment, 
coiiclusiveness, S 70, n. 31 

Level tax in lieu of assc*ssment of lieneflts, § 56, 
p. 399, n. 94 
Levy, 

In general, § 61, pp. 413-417 
Election to determine, § 61, p. 414 
Courts, S 01, p. 416 
Delegation of power, § 55, p. 396 
Exercise of taxing power, § 55, p. 397 
Legislature as authorized to make, § 61, p. 
416 

Officials authorized to make, § 61, p. 415 
Ordinance or resolution, § 51, p. 414 


Assessments and special taxes—Continued, 

Levy—Continued, 

Persons making, § 61, p. 415 
Power to levy in general, i 55, pp. 395-398 
Private corporations or associaticms, § 55, p. 
397 

Proc-eedings for, 62-64, pp. 417-421 
Purposes of, § 56, pp. 398-402 
Record of proceedings, § 64 
Time of, § 61, p. 415 
Lien of, § 77, pp. 460-463 

Certificate for work done against ^ecific 
property, § 86 
Foreclosure, § 81, p. 468 
Priority, § 77, p. 462 
Limitation of actions. 

Equitable proceeding for relief from, § 75, p. 
451 

Proceedings to collect, § 84, p. 472 
Listing and description of lands, proceedings for 
assessment, § 64 

lx)cation of lauds, liability to assessment as af¬ 
fected by, § 57, p. 403 
Maintenance, 

Apportionment of assessments, § 66, p. 426 
Authority to levy assessments for, § 56, p 
399 

l^vy without preliminary survey and report 
of viewers, § 61, p. 414 

Mathematical precision, setting aside for lack of, 
§ 75, p. 448, n. 95 

Misapfilication of funds, additional ass€»ssments 
to rc»place, § 76, p 456 
Mistake, 

Collateral attack on ground of, § 74 
Reassessment to correct, § 76, p. 456 
Mode of usS(\ssment, 65, 66, pp 422-428 

Afiportionment according to benefits, § 66, pi>. 
424-428 

Combination of valuation, acreage nnd unit 
basis, § 65, p. 423 
Deduction of damages, § 66, p. 428 
Irregularities, § 65, p. 422 

Mode of collection of assessments, § 81, p. 467 
Municipal corporations. 

Land located within boundaries of as subject 
to assessment, § 57, p. 403 
Liability to assessment, § 57, p. 405 
Natural drainage, land provided with as not 
liable to assessment for drainage of other 
lands, § 59, p. 410 

Necessity, amount as controlled by, § 58 
Nonpayment, penalty, § 79 

Nunc pro tunc assessments, omitted lands, § 61, 
p. 415 

Oath of assessors, § 61, p. 416 
Objections, 

Curative statutes, § 67 
Decision on, { 69 

Defects relating to contracts for construction 
or repair as ground of, § 67 
Estopiiel as to, S 68 
Filing of, § 69 
Findings on hearing of, § 69 
Grounds of, § 67 
■ Hearing of, § 69 

Issues considered on hearing of, § 60 
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Assessments and special taxes—Continued, 

Objections—CViiitinued, 

Irrejf 111 arities in proceedings as grounds of, 

§ 67 

Jurisdictional defects as ground for, § 67 
Landowners as entitled to object, § 67 

Application ffir judgment and sale for de- 
liiHjiient assessments, § 83 
Method of making, § 69 
Persons entitled to objec't, § 67 
Prima facie evidence on lioaFing of, § 69 
Sufficiency of, $ 69 
Time of tiling, § 69 
Waiver as to, § 68 

Officers autliorized to collect, 8 81, p 469 
Omitted lands. 

Nunc jiro tunc assessment, § 61, p. 415 
Validity of entire assessment as affe<*ted, § 
r»5, p. 423 

Opportunity for hearing on, collateral attack 
in case of lack of, § 74 
Ordinances, levy by, § 61, p 414 
Overlapping lands, liability to assessment, § 57, 
p. 403, n. 41 

Ownershifi of funds collected, § 87 
Ownershiji of lands, liability to assessment as 
alT€H*ted by, 8 57, p. 404 
Parties, 

Eiiiiitable pi*o<*eediugs for relief from assc'ss- 
nients, § 75, p. 450 
Pr(K*eedings to enforce, 8 84, p 473 
lte^ iew of assessment, 8 72, p, 440 
Payment. 78-80, jip 46:1—167 

Compulsory payment of \oid assessment, § 
80 

Piscounts and penalties, 8 78 
Estopfud to object to ^alldity of assessment, 
8 68 

Indebtedness, validity of assessment for, § 56, 
p 401 

Installnients, 8 78 
Interest as rectiMu-able, 8 78 
Lien as terminated by, 8 77, p. 462 
Medium of, 8 78 

I*enalties and discounts, nonpayment, § 79 
Itecovery back of payments made, § 80 
Time of, 8 78 

Penalties, nonpa^'ineiit of, 8 79 
Petition for assessment, § 62 

Pipe lines, liability to ass(*ssmeiit for benefits, § 
57, p. 402 
Pleading, 

Eipiitable proceeding for relief, 8 75, p. 451 
I’roceedings to enforce, 8 84, p. 473 
Pledge of proceeds to payment of district bonds, 
8 87 

Power to levy, § 55, pp. 395-398 

Premature suit for relief from, § 75, p. 452 

Presumptions, 

Benefits, 8 59, p. 412 
Correctness of, 8 71, p. 435; § 73 
Equitable proceedings for relief from, § 75, 
p. 453 

Proceedings to enforce, § 84, p. 475 
Prima facie evidence, hearing on objections, § 69 
Private corporations or associations, delegation 
of power to, § 55, p. 397 


Assessments and special taxes—Continued, 

Proceedings for assessment, 88 62-64, pp. 417- 
421 

Amendment or correction of assessment roll, 8 
64 

Assessment rolls and records, 8 64 
Collection and enforcement of assessments, 

8 84, pp. 471-^78 
Description of land, 8 64 
Healing, 8 6.3 

Irregularities as not invalidating assessment, 

8 62 

Listing of lands, 8 64 

Names of owners as required to be listed, S 
64 

Notice, § 63 

Opportunity for hearing, § 63 
Record, 8 64 
Review, 8 32, p. 322 
Servic’e of notice, 8 63 

Productiveness of land, consideration of in ap- 
Iiortioning assessments, 8 66, p. 424, n. 40 
Property liable, 8 57, pp. 402-407 
Protest, recovery of drainage taxes or assess¬ 
ments paid under, 8 80 
Public benefit, predication on, § .56, p. 401 
I’uryioses of levy or assessment, 8 56, pp. 398—402 
Amount as controlled by, 8 58 
Railroads, 

TJability to assessment, 8 57, p. 406 
Right of way as subject to sale to pay lien of 
assessments against, § 85, p. 479 
Ratable prorierty as used in statute relating to, 8 
57, p. 402, n. 21 
Rate of, 8 58 

Reassessment, 8 76, pp. 454-460 
RcH’eivius, apiiointmeiit for purpose of coll€»cting 
taxes, 8 81. p. 469 

Recital of lieuefits, assessment rolls, 8 64 
Reclassification of lands for assessment purposes, 
§ 60 

Record, aiqx'al from assessment, 8 72, p. 441 
Recovery back of payments made, § 80 
Reduction, 8 58 

Apiieal and error, 8 72, p. 443 
Remission of i>enalties accru€»d on delinquent tax¬ 
es, § 79 
Repairs, 

ApiKirtionment of lienefits in respect of as¬ 
sessments, 8 66, p. 426 

Authority to levy assessments for, § 56, p. 
399 

Rejiort of commissioners or viewers, § 62 
Resolution, levy by, 8 61, p. 414 
Revision, 

Boards or officers, 8 69 
Courts, 8 71, p. 435 
Rights of way. 

Lands taken for as not subject to assess¬ 
ment for lieneflts, § 57, p. 404 
Sale of to pay lien of drainage assessment 
against railroad, 8 ^^5, p. 479 
Sale of land, collection and enforcement of assess¬ 
ments, 8 85, pp. 478-484 
School lands. 

Exemption of, § 57, p. 405 

Sale of for payment of taxes, § 85, p. 479 
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Assessments and special taxes—Continued, 

Separate assessments on same lands at different 
times, recovery in one action, § 81, p. 468 
Set-off, 

Damages caused by failure to complete drain 
as proper subject of. S 60, i>. 428 
l*roceediiigs to enforce, § 84, p 475 
Railroad as entitled to set-ofT of benefits con¬ 
tributed by work done, § 00, p 425, n 43 
Setting asid<\ 

Actions for, § 75, pp 447-454 
ApiH'^al and erroi, § 72, p. 443 
IrreRiilantit's in pro<*eediiijjs as pround for. 
§ 07 

Lack of mathematical precision as justifyinp, 
§ 75, p. 448, n 

Premature action for. § 75, p. 452 
Sheriff as colh'ctinp agent of district. § 81, p. 
40t) 

Sinking fund, validity of special tax to jwovide, § 
50, p 402 
Sjiecial benefits. 

Apportionment according to, § 00, p. 424 
Assessments as predicjited on, § 50, p. 410 
Specific profierty, certificate for work done 
against, § 80 

SpecMilative benefits, assessment based on, § 50, 
p. 411 

Spoliation, assessment e\cee<ling value of land 
assessed, § 58 

Spreading taxes on tax iKioks or rolls, § 04 
State lands, liability to assessments, § 57, p. 405 
State tax collec'tor, collection by, § 81, p. 400 
Statutory p^»^ isions, post 

Stay of proceedings, appeal operating as, $ 72, 
p. 441 

Stipulations, waiver of obJ(H*tion by, § 08 
Stre<*t railroads, li.ibllity to assessment for liene- 
fits, 5 57, p. 400 

Streets, liability to .nssessineiit for benefits to, § 
57, p. 40(> 

Subdistricts, 

Inability to assessment for construction of 
lateral drains, § 57, p, 401 
Separate identities for classification of lands 
for drainage assessments, $ (K> 
Subdivisions, levy of lienefit as.se.ssment& against, 
§ 57, p. 402, n. 22 

Sufficiency of evidence, proceedings to enforce, § 
84, p. 470 

Summary eiifoicement of delinquent taxes, § 81, 
p 408 

SufK'rw'deas, afipeal opc*rating as, § 72, p. 441 
Tav drainage assessment as, § 55, p. 307 
Tax anticiiiation notes, authority to levy tax to 
pay, § 5f>, I) 401, n. 17 

Temporary injunction, damages awarded on dis¬ 
solution of, ^ 75, p. 454 
Time, 

Ascertainment of benefits, § 50, p. 412 
T^evy of, § 01, p. 415 
Objections to, S 00 
Payment of, § 78 
Towns, 

Lands located within as subject to assess¬ 
ment, § 57, p. 403, n. 36 
Liability to assessment, § 57, p. 405 


Assessments and special tmxes—Continued, 

Township collector, CHillection by, § 81, p. 40{> 
Trial, confirmation or revision by cvnirt, § 71, p. 
430 

Unauthorized tax as illegal, § 55, p 307 
I’nexpended funds, distribution among contribu¬ 
tors, § 87 

Uniformity, § (>5, p. 423, n 30 
Unit, assessment by, § 05, p. 422 
United States, lands of as not subject to assess¬ 
ment, § 57, p. 404 

Use complainant, pioceedings to enforce, § 84, p. 
473 

Vacation, evidence in action for, § 75, p. 453 
Validation, legislative power to validate previous 
assessments, § 55, p. 306 
Value, 

Assessment by, § 05, ji 422 
Ass<\ssment exc(H*ding as spoliation, § 58 
Vendor and purchas(»r, liability for tax as be- 
twi'en, § 81, p. 408 
Viewers, 

Oath, § 01, p. 417 
Repoit. ^ 02 

Villages, lands located within boundaries of ns 
sub](‘ct to assessment. § 57, p. 4(K3 
Void ass(*ssments, equitable relief as to, g 75, p. 

448 

Waivei, 

Objections, § 68 
I*enalties, § 79 
Warrants, 

Ac((q)tance in paymmit of assessment, ^ 7S 
Authority to levy tax for payment of, § 50, j> 
401, n 17 

Water stock, liability to assessment for benefits* 
^ 57, p 402 

Written objerlions to, nec*(»ssity, 09 
Assessors, compettuicy and oath of, § 01, p. 416 
Assignment, contracts for constrin tion of drains, 

43, p. 35J) 

Associations, 

Assessments and special taxes, delegation of pow¬ 
er to levy to, § 55, p. 397 
Organization for drainage punioses, § 15 
Attorneys, 

Diaiiiage and leclamation districts, employment 
of, § 12, p. 2<M), n. 32 

Petition for establishment, signature by, § 20, p. 
294 

Attoiney’s fees, 

Ass(*ssments and special taxes, 

Recoveiy in suit to collect, § 84, p. 478 
Kecoveiy on iionpa.vment, § 79 
Damages for injuries from defects or obstruc¬ 
tions, recovery in proceedings for, § 51, p. 
393 

Establishnmnt, liability for, § 34, p. 331 
Benefits, 

Apportionment of assessments according to, § 66, 
pp 424-428 

Appioxiniation of for purposes of assessment, § 
66, p. 420 

Assesainents and special taxes, ante 
Deduction in estimating damages to landowner 
from construction or maintenance of drain, 
§ 50, p. 387 
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BenefitR—Continued, 

Double assessment, 

E<]uitable relief, § 75, p. 449, n. 2 
Estoi)pel tt) objeet to, § 68 
Drainage and reclamation districts, lands liene- 
tited only as included in, § 7, p. 241 
Improvements, assessment of c-osts on those lieii- 
ehted, § 45, p. 277 
^ Jury, assessment by, § 2G 

LegislatiAe det(‘rmiiiation of as respects liability 
to assessment, S 59, p. 412 
New assi»ssmeiit on basis of, § 7G, p. 458 
Presumption of, § 59, p 412 
Itecital of, assessment rolls, § G4 
Bids, 

(\)iisti iiction work, § 42 

Conti act for construction of drains, submission 
for, § 43, p 347 

Boards, 

Ass(*ssments and special taxes, confirmation or 
nwision of, § G9 

Audit of claims piesented, § 12, p. 2G3 
Dismissal of proccH'diiigs foi organization, dis- 
<*retion as to, § 28, p. 313, n. 37 
Emi»loynient of ofticeis and agents, § 12, p. 260 
Power's of, § 12, p 259 

Beceivers, apjiointment of without hearing as 
impropei, <1 75, i». 454 
Befiinding bonds, issuaiK'e of, § 12, p. 266 
Supci vision of work of c<»nstriiction, § 41 
Boards of i(»view, appeal from decision of local au¬ 
thorities to, § 32, p 319 
Bonds, 

Additional assessment of benefits, proceedings for, 
§ 76, p 450 

Amount w^hich may be issued, § 12, p. 266 
Antuipation of revenue, issuance in, § 12, p. 2C>5 
Appeal and error, necessity and requisites of 
bond on apiM'al, § 32, p. 322 
Assessments and special taxes, 

Aiceptame and payment of, § 78 
Pledge* of pioceeds to payment of lioiids, § 87 
Kevi<*w of assessments, 72, p 440 
Validity of tax to pay interest on Ixmds, § 56, 
p *401 

Authority to issue, § 12, p. 265 

Commismoiiers and othc«»rs of drainage districts, 
§ 11, p 256 

Commissioiiei s oi vieweis to whom application 
is leferred, § 25, p. 304 

Bemonsti anc(* to leport accompanied by, § 27 
Commissions, contract providing for payment of 
diiectly oi indirectly to purchaser as invalid, 
§ 12, p. 2(»9 

Compi'iisation of contractor for construction of 
diains paid in, § 43, p. 366 
Confirmation of, § 12, p. 271 
Contesting validity of, § 12, p. 270 
Conti actors, construction of diains, § 43, p. 35^1 
Actions on bond, § 43, p. 357 
Evidence in action on, § 43, p 358 
Issuance to in payment for woik done, § 12, p. 
269 

Inability or rights of surety, § 43, p, 355 
Parties to action on, § 43, p. 358 
Pleadings in action on, § 43, p. 358 
Release of surety, § 43, p. 356 


Bonds—Continued, 

Default, holders as entitled to insist on enforci*- 
ment of contracts without material change, 

§ 12, p. 276 

Defenses, enforcement of jiayment, § 12, p. 276 
Distount, sale at, § 12, p. 269 
Disposition of, § 12, p. 2<>8 
Drainage officers, liability on, § 12, p 278 
Election to determine issuance, § 12, p. 266 
EnfoI cement of contract of boiidholdei, ^ 12, p 
275 

Kfinity, holders of bonds in default as entitled 
to sue in, § 12, p 276 

Establishment, liability on for costs and expenses, 
34, p. 330 

Evidence, proceedings to enfoice payment, § 12, p. 
277 

Foreclosure of tax certificate, holders of bond 
protecting against, <1 12, p. 276 
Forgeiy, defense of, § 12, p. 276 
Form, § 12, p. 267 
Fiaud, defense of, 8 12, p. 276 
Oeneial funds, payment from, § 12, p. 274 
lloldeis of as indispensable parties to suit to 
enioin assessment and collection of assess- 
m(*nts, § 75, p. 450 

Imin ovenients, iiroceedings for, § 45, p. 379 
Iniunction against issuance of, § 12, p. 270 
Insolvency of district, effect of, § 12, p. 275 
Intel est. 

Recovery after maturity, 8 12, p 275 
Statutory provisions relating to, 8 12, p. 267 
Intervention, action on bonds, 8 1-, P 276, n. 36 
Laches, actions by bondholders, § 12, p. 276 
Laws in foice at time of issuame as becoming 
part of, § 12, I) 268 

Lien on lands within distric't, 8 12, p. 272 
Limitations, actions by bondholders, 8 12, p. 27(> 
Maturity, statutory provisions relating to, § 12, 
p. 267 

Negotialiility, 8 12, p. 268 
Notice, in'cessity of, 8 12, p 266 
Obligation of district in resjM'ct of, § 12, p. 273 
Par value, sale at less than siMH-ihc'd iK*r <*eiit. of, 

8 12, p. 260 

Parties, actions by bondholders, 8 12, p. 276 
Payment, 

Application of revenues to, § 12, p 273 
Priority in respect of, 8 12, p. 274 
Petition, issuance of bonds, 8 12, p. 266 
Pleading, actions by bondholders, 8 12, p. 276 
Pledge of, satisfai*tion of claims of holder, 8 12, 
p. 274 

Preliminary proceedings, compliance with provi¬ 
sions relating to, 8 12, P- 266 
Premium received for deixisit of proceeds, § 12, p. 
269 

Priorities, § 12, p 272 

Payment of, § 12, p. 274 

Purposes for which bonds may be issu(*d, § 12, 
p. 265 

Reassessment of benefits, proceeding for, § 76, p. 
4,59 

Refunding bonds, post 

Remedies, statutory method or process of pay¬ 
ment as exclusive, § 12, p. 275 
Requisites, § 12, p. 267 
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Bonds—Continued, i 

Reserve fund, creation for pasrment of, § 12, p. 

272 

Resolution of drainage commissioners as part of 
contract, § 12, p. 2G8 
Sale of, § 12, p. 2G8 
Securities, § 12, p. 271 
Sinking fund, creation of, § 12, p. 272 
Special fund, money derived from sale of, § 12, 
p. 269 

Statutory provisions, post 

Subcontractors, construction of drains, § 43, p. 

305, n. 88 

Validation of, § 12, p 271 
Validity, § 12, p. 269 
Boundaries, 

Collateral attack on proceedings relating to ex¬ 
tension of, § 36, p. 335 
Drainage and reclamation districts. 

Alteration of, § 8, pp. 244-250 
Statutes creating as i^equired to define, § 

7, p. 240 

Borrowing money, assessments, validity of assessment 
for repayment of borrowed money, § 56, p 401 
Branches, power to construct, § 39, p. 341 
Breach of contract, construction of drains. 

Damages recoverable, § 43, p 360 

Breach on part of district or county, § 43, p. 

368 

Subcontractor’s remedies against contractor for 
breach of siilicontract, § 43, p. 3(>9 

Bridges, 

Assessments and special taxes, power to levy for, 

§ 55, p 398, n. 93 

Construction and maintenance of, § 44, pp. 371- 
375 

Burden of proof. 

Alterations in existing drains, proceedings for, 

§ 45, p. 379 

Appeal and error, § 32. p 324 
Assessments and sjiecial taxes, § 71, p. 435 
Appeal and error, § 72, p. 442 
Equitable proceedings for relief from, § 75, p 
453 

Proceedings to enforce, § 84, p 475 
Damages for injuries from defects or obstruc¬ 
tions, proceeding to recover, § 51, p 3i)2 
Extensions to existing drains, pioceedings for, 

§ 45, p. 379 

Hearing on reiiort of commissioners or viewers, § 

28, p. 311 

Improvements in existing drains, proceedings for, 

§ 45, p. 379 

Notice of establishment, want of, § 23, p. 301 
Preliminary expenses, actions to lecover, § 34, p. 

332 

Removal of obstructions, pr<K*eedings for, 8 52 
Repairs, proceedings to compel, § 46, p 383 
By-laws, drainage and reclamation districts, adop¬ 
tion for government thereof, § 6, p 240 
Canals, 

Assessments and spe<*ial taxes, rights of way 
as subject to assessment, § 57, p. 402 
Construction of drain permitting use as, charac¬ 
ter and sufliciency as affected, § 39, p. 340 
Certificate of sale, purchaser of lands at sale to en¬ 
force payment of assessments of taxes, § 85, p. 482 
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Certificated lands, assessment of special taxes, liabil¬ 
ity to, § 57, p. 403, n. 35 
Certiorari, 

Additional assessment of benefits, review by, § 76, 
p. 460 

Assessments and special taxes, review by, § 73 
Condemnation proceedings, review of proceedings 
by drainage district to c'ondemn land, § 50, 
p. 389 

Drainage and recbimation districts, review of 
proceedings for altiu-ation, § 8, p 250 
Errors and irregularities in procedure taken 
advantage of by, § 35 

Extensions or alterations, judgment or order in 
pioceedings for as subject to review by writ 
of, § 45, p. 380 

Reassessment of inmefits, review in respect of, 8 
76, p. 460 

Repairs, review by in rf\spec*t of proceedings rt‘- 
lating to. It 46, p. 38.3 
Review of pr(K*€K'dings by, § 33 
Change in rt)iitc‘ or plan, § 39, p. 342 
(’hange of \enue, hearing on objections to report ol 
drainage commissioners respecting establisliinent, 

§ 28, p 311 

Chicago Sanitary District, jurisdiction of luocceding 
to ituistruct sewer within limits of city, § 18, p 
289 

Cities. Municipal corporations, post 
Civil action, establishment, proceeding regarded as, 
§ 17 

Classification, assessments and special taxes, classih- 
eation of lands for assessment punioses, 8 60 
Classification of lands, reclassification on liiiding as¬ 
sessment of benefits was unfair, 8 "6, p. 458 
Cleaning, 88 46-48, pp. 380-384 

Abutting proprietors, duty in resfiect of, 8 46, ]> 
382 

Allotment of work among landnwneis, 8 47 
Certification of cost to <*ouiity auditoi on failun^ 
of landowner to cl(*an allotment, 8 47 
Expense of, lecoveiy by action against land- 
owner, § 47 

Failure to clean, liability for injuries resulting, 8 
51, p. 3JK) 

Jurisdic*tionaI defects in letting of contract foi, 
objections to assessment on ground of, § 67 
Review, pioceedings for, § 46, p. 383 
Collateral attack, 

Alterations, judgment or order on petition foi, § 
45, p. 380 

Annexation of land, proceedings for, § 36, p 335 
Assessment of l»enefits. § 74 

Assessments and special taxes, judgment foreclos¬ 
ing lien of, § 84, p 477 

Condemnation proceedings by drainage distiict, § 
50, p. 389 

i Drainage commissioners, collateral attack on 
right to hold oftic*c*, § 11, p. 2.5.5 
Establishment, proceedings for, § 36, pp. .3.3.3- 
336 

Extensions, judgment or order on petition for, § 
45, p. 380 

Impro^ments, judgment or order on petition for, 
8 45, p. 380 

Jurisdictional defects in respect of proceedings, 
$ 36. p. 335 
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Collateral attack—Continued, 

Tax judgment in suit by drainage district, S 13, 

p. 282 

Collection. Assessments and special taxes, ante 
Collector of revenues, assessments and special taxes, 
collection by, § 81, p. 4«9 

Collusion, establishment of drains, collateral attack 
on proceedings for, § 3«, p. 335 
Commissioners, 

Assessments and si)ecial taxes. 

Meetings of, § 62 
Report of, § 62 

Classiflcation of lands for drainage assessments, 
§ 60 

Drainage and reclamation districts, jiost 
Establishment, i)ost 
Commissions, 

Bon owing money, power in respect of, § 12, p. 
2(;2 

Establishment of drainage districts through, § 
6, p. 238 

Indebt(‘dness, power to incur, § 12, p. 262 
Powers of, § 12, pp. 258-279 
Common law\ 

Assessments and spe<*ial taxes, collection and en¬ 
forcement under, § 81, p 468 
Bridges, burden of building, § 44, p. 372 
Construction of drain over lancls of another, § 
16 

Companies, organization for diainage purposes, $ 15 
(’ompensation, 

Assessments and sjiecial tax(\s, collecting officer, 
§ 81, p 469 

Contracts for construction of drains, right to and 
amount of, § 43, p. 364 

Dralnag(‘ commissioners and other officers, § 12, 
p 279 

Competitive bidding, contracts for construction of 
drains, § 43, p 347 

Comiiletion, failure to complete, liability for injuries 
caused by, § 51, p. 390 
('omiiromise and settlement. 

Assessments and sjiecial taxes, 

Disjiosition of funds received under, § 87 
Judgment for taxes, penalties and attorney’s 
fees, § 84, p. 478 

Contracts for coristi action of drains, breach of, § 
43, p. 3fi0, n 68 

Drainage and reclamation districts, power to com¬ 
promise, § 12, p. 261 
Conclusiveness, 

Assessments and spe<*ial taxes, amount fixed by 
legislative enactment, § 58 
Rejiort of commissioners or viewers to wdiom ap¬ 
plication is inferred, § 25, p. 308 
Concurrent jurisdiction, alteration of drainage dis¬ 
tricts, proceedings for, § 8, p. 247 
Conditions precedent. 

Assessments and sjiecial taxes, collection and en¬ 
forcement of assessments, § 82 
Injunction against collection or enforcement of 
assessment, § 75, ji. 451 

Conduits, natural watercourses, use as, § 39, p. 343 
Confirmation, 

Additional assessment of benefits, § 76, p. 459 
Assessments and special taxes. 

Boards or officers, § 69 


Confirmation—Continued, 

Assessments and special taxes—Continued, 

Court, 8 71, p. 435 
Bond issue, § 12, p. 271 
Reassessment of benefits, 8 76, p. 459 
Sale of land to enforce payment of assessments, 
§ 85, p. 482 

Connection with drains, § 49 

Consolidation, drainage and reclamation districts, 8 
10 

Plans for drainage as not required to be re-adojit- 
ed, § 39, p. 342 

Constitutional provisions, 8 3 

Ajipeal and error, right of appeal In drainage 
proceedings, 8 32, pp. 319, 320 
Assessments and special taxes. 

Amount controlled by, § 58 
Property liable, 8 57, p. 402 
Purposes of levy or assessment, 8 56, p. 398 
Bonds. 

IJen on lands within district, § 12, p. 272 
Recuiity, 8 12, p. 271 
Validity as dependent on, § 12, p. 269 
Special assessments, limitations as to, § 55, p 
.395 

Venue, actions by or against drainage district, § 
13, p. 281 

Construction, §§ 41-43, pp 346-371 

Allotment of work among landowmers, 8 42 
Benefits, deduction of in determining damages for 
injury to land as result of, 8 50, p. 387 
Bonds for jiurpose of raising money for, § 12, 
JI 265 

Contracts, post 

Damages, comjiensatlon as recoverable for, § 50, 
pp 386-389 

Elements of damage for land taken or injured 
by, 8 50, p. 387 

Injunction against, remedy as available to prevent 
injury to jiroperty, 8 37 

Jurisdictional defects in letting of contracts for, 
objections to assessment on ground of, 8 67 
Laborers, bond of contractor to secure, 8 43, p. 
354 

Materialmen, contractor’s bond to secure, 8 43, 
p 354 

Measure of damages for land taken or injured by, 
8 50, p. 387 

Negligence or tortious acts in, liability for in¬ 
juries resulting, § 51, p. 389 
Offense's incident to, § 54 

Personal liability of drainage district officers for 
damages resulting from, § 51, p. 391 
Plan of, 8 39, pp. 3;i9-344 
Power in respect of, § 2 

Prosjiective injuries, recovery of damages for, 
8 50, p. 387 

Supervision of work, 8 41 

TemjKirary injunction against, 8 37, n. 72 

Constructive notice, lien of drainage assessments, 
purchaser of land as charged with, 8 77, p. 462 

Constructive service, extension of drainage districts, 
proceeding for, 8 8, p. 248, n. 65 

Consulting engineer, sanitary district, authority to 
bind district for payment of money obligations, 
12, p. 262, n. 50 
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Contempt, commissioners and contractors for con¬ 
struction of drains, liability to, § 41 
Contractors, 

Assessments and si»ecial taxes, parties to pro¬ 
ceed iiij? to enjoin collection or enfoi cement, 
§ 75, j) 450 

Contempt of court, liability for, § 41 
Damages i insulting from departure from plan 
of construction, § 51, j). Jtt)l 
Contracts, 

Bridges, letting of, § 44, p. 372 

Acceptance of work as condition precedent to 
payment, § 43, p. 3<)2 
Construction of drains. 

Acceptance or rejection of bids, § 43, p. 340 
Advertisement foi bids, § 43, p. 347 
Annulment, § 43, p 359 
Aiiproval of. 

Plans and specifications as condition 
precedent to, § 43, p. 347 
Work, conditions prec'edent to imyment, 
§ 43, p. 3(;2 

Assessment of benefits, § 43, p 3r»6 

Condition precedent to, § 43, p. 347 
Assignment. § 43, p 359 
Bids. § 43, p 347 
Bond of contractor, ^ 43. p. 353 
Actions on, § 43, p. 357 
DefiMises in action on, § 43, p 355 
Evidence in action on, 8 13, p 358 
laability of surety, § 43, p. 355 
Piirties in action on, § 43, p. 358 
Plea<ling in action on, 43, p. 358 
Bc4ease of suiety, § 43, ji 35(> 

Rights of sur(‘ties, § 43, p 355 
Bonds, jia^ment of comiieiisation in, § 43, p 
3(Ui 

Breach of, § 43, p. 360 
Certificates of conijiletion, § 43, p. 363 
Changes in plans or sjiecihcations, § 43, p 
359 

Compensation of contractor, § 43, p. 364 
Competitive liids, § 43, ji 347 
Coinpl(*tion of woik, § 43, ji. 350 

Contracbii’s liability for failure to com¬ 
plete, § 51, p. 392 

Rescission for failure to complete, § 43, ji 
350 

Compromise of claim for breach of contract, 
§ 43, p 360, n. 68 
Conditions precedent, § 43, p. 347 
Conditions preventing comiietition as rendei- 
ing invalid, § 43, p 352 

Construction and opeiation of, § 43, p. 358 
Corruption in respect of as rendering voiil, 
§ 43, p. 352 

Counties as liable on contract, § 43, p. 367 
County board of supei visors as authorized to 
fix conditions to lie coinjilied with Iw'foie 
entering into, 43, p. 347 
Damages iec*overable for breach of contract 
on part of district or county, § 43, p. 368 
Delay in performance, § 43, p. 361 
Departure from plan of construction, con¬ 
tractor’s liability for damages resulting, 
S 51, p. 391 


Contracts—Continued, 

Construction of drains—Continued, 

Departure from plans and specifications, § 43, 
p. 360 

Deposit as security by successful bidder, § 
43, p. 349 

Disc 1 etion, determination of lowest responsi¬ 
ble bidder, § 43, p. 350 

District siipi'rvisoi*s liability in respect of, 
§ 43, p. 367 

Estimates of engineer as to work done as 
binding, § 43, p. 363 

Estoppel n»spectiiig right to compensation for 
extra work, § 43, p 3(»4 
Extension of time for perfoimaiice, § 43, p 
361 

Extia c*omj>ensation, § 43, ji. 36,3 
Provision for in bid, § 43, p. 351 
Favoritism respecting as rendering void, § 43, 
352 

Form of, § 43, p 351 

Ill will entering into as rendering void, § 43, 
p. 352 

ImplitHl terms as jiart of, § 43, p 358 
Inhuition as go\eriiing coiisti uctioii of, § 43, 
p 358 

Landowners as liable for compensation of 
contractor, § 43, p 367 

Letting to lowest responsilde biddi'r, § 43. 
p 347 

Liability for compensation of contriutor, § 
43, p. 367 

Lien for labor and materials, ^ 43, p. 376 
Medium of payment of (‘ompensation of coii- 
ti actor, ^ 43, ji 366 
Moditu ation, § 13, pp. 351, 359 
Ni'gligeiue in j)erfoimalice of vvoik, liabilit.v 
of contractoi for damagi's, 51, ji 391 
Negotiable oiders is'^ued to (ontractois in 
payiiKUit of (onipcmsation, § 43, ji. 365 
New' contract. ^ 43, p 351 
Notice for bids, § 43, ]> 347 
Operation of, § 43, p 358 

Ordeis issued to contractors in payimuit of 
compensation, rights of juirchasers, § 43, 
I>. 365 

Payment on, § 43, p. 366 

Pecuniary interests of ofiicc'rs affecting valid¬ 
ity, § 43, p. 352 

Performance of w'ork, § 43, p 360 

Liability on IkuhI of toiilractor on fail¬ 
ure to perform, § 43, p. 354 
Peisonal liability of officeis on contract, § 
43, p. 367 

Plans and specifications as part of, § 43, p. 
358 

Proposals, § 43, p. 347 
Ihiblic nature of, § 43, p. 358 
Quantum meruit, recovery of compensation 
on, § 43, p. 365 

Quicksand eiu^ountered as warranting extra 
compensation, § 43, p. 364, n. 18 
Reletting of work, § 43, p. 351 
Reinedies of contractor, § 43, p. 364 
Reorganization of district as affecting liabil¬ 
ity for compensation of contractor, § 43, 
p. 367 
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Contracts—Con ti nned, 

Construction of drains—Continued, 

Requisites, § 43, p. 351 
Rescission of, § 43, p. 359 
Responsiveness of bids to notice and adver¬ 
tisements, § 43, p. 349 
Resubmission, § 43, p. 350 
Rights of contractor, § 43, p. 364 
Sections, letting of work by, § 43, p. 348 
Security, deposit as by successful bidder, § 43, 
p. 349 

Soil conditions as warranting comiiensation 
for extra work, § 43, p. 363 
Source of payment of compensation of con¬ 
tractors, § 43, p. 366 

Stipulations affecting validity, § 43, p. 352 
Subcontractor’s bond, § 43, p. 355, n. 88 
Subletting, § 43, p. 359 
Submission to competition, § 43, p. 347 
Substantial performance as essential, § 43, p. 
360 

Time for performance, § 43, p. 361 
Validity, § 43, pp 317, 351 
AVaner of performance, § 43, p. 360 
Warrant, compensation jiayable by, § 43, p. 
3(;5 

Drainage and reclamation districts, power in re- 
sfiect of, § 12, p. 260 

Imjirovoment of drains, letting of, § 45, p. 376, 
n. 42 

Mainti'nance, § 48 
Repair of drains, § 48 

Contributions, drainage district whose land has been 
lienefited by constiuction oi imjiroveinent of dram, 
§ 55, ]) 3t>8 

Corporations, organization for drainage purposes, § 
15 

Coi I option, contracts for consti uction of drains, valid¬ 
ity as alTi'Cted, § 23, p .‘152 
Cost s. 

Annexation of lands to drainage district, pro- 
C(»edings for, § 8, p. 246 
Assessments and special taxes. 

Injunction against entorcement of assess¬ 
ment, § 75, p. 454 

I’roceedings to enforce, § 84, p. 478 
Drainage and reclamation distiicts, actions by or 
against, § 13, p. 283 

Drainage commissioners, liability for when sued 
in repiesentative caimcity, § 12, p. 278 
Establishment, proceedings for, ^ .*14, pji. 328-332 
Exceeding lienefits, construction of system as not 
authorized in case of, § 2 

I’etition for establishment, withdrawal of name 
as subject to payment of, § 20, p. 295 
f\)tenant, petition for establishment, signature by, § 
20, p. 294 

Counterclaim, assessments and special taxes, 

I damages, § (iti, p. 428 
Pioceedings to enforce, § 84, p. 475 
Counties, 

Assessments and special taxes. 

Inability, § 57, p. 405 
Payment of, § 78 

Contracts for construction of drains, liability 
on, § 43, p. 367 

28 C.J.S.—73 


Counties—Continued, 

Cost of proceedings to establish, liability for, § 34, 
p. 329 

Expenses relating to establishment as recoverable 
against, § 34, p. 331 

Injuries from defects or obstructions, liability 
for, § 51, p. 389 
Power to construct, $ 2 

Preliminary expenses, liability for, § .34, p. 331 
Supervision of construction work, $ 41 
Title or interest in money belonging to drainage 
district, § 12, p. 263 

Title to drains of district as vested in, § 40 
County commissioners. 

Drainage and reclamation districts, acting as 
commissioners of, $ 11, p. 2.56 
Establishment, disqualiflcation, § 18, p. 288 
County courts. 

Drainage districts, management of, 5 12, p. 259, n. 
15 

Establishment jurisdiction of proceedings, § 18, 
p 287, n. .56 

Refunding bonds, authorizing issuance of, $ 12, 

p 266 

County treasurer. 

Assessments and special taxes, collection by, § 81, 
p 469 

Guaranty as to funds entrusted to him as ex 
officio treasurer of district, § 12, p 278 

Courts, 

Assessments and special taxes. 

Authority to fix and lew, § 61, p 416 
Confirmation or levision by, 5 71, p. 4.35 
Review in respect of, § 70 

Change in route or plan directing by mandatory 
ini unction, {5 39 p .342 

Commissioners and other officers of drainage 
district, power to appoint, % 11, p 254 
Establishment, jurisdiction of proceedings for, § 

18 p. 286 

Jurisdiction, proceedings to establish drain or 
drainage district. 5 18, p 286 
Rubdistricts, exclusive iurisdiction over questions 
arising on filing of petition for, § 7, ]>. 244 
Covered sewers, changing natural stream into, circum¬ 
stances iustifying, § .39, p .344. n. 47 
Creditois, drainage and reclamation di'stncts, legisla¬ 
ture as having no power over districts so as to 
affect rights of creditors, ^ 8, ji. 244, n 27 
Cultivation, r<»clamation of rights of way for juir- 
pose of, rights of owmer, S 40. n 69 
Culverts, construction and maintenance of, § 44, pp. 
.371-.375 

Curative statutes, 

Assessments and special taxes, ^ 67 
Validation of pro<*eedings by, § .3 
Current expenses, additional assessment of benefits 
for payiiK'iit of, § 76, p. 457 
Damages, 

Construction of drains, comfiensation as recover¬ 
able for, § .50, pp 386-389 

Contract foi construction, breach of on pait of 
district or county, § 43, p. .368 
Deduction from amount assessed for benefits, § 66, 
p 428 

Establishment, assessment by jury, § 26 
Injuries to ditches, recovery for, § .52 
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I>amap^es—Contlniiod, 

Maintoiiance of drains, compensation recoverable 
for, § 50, pp 386-^89 

Proc€*ediiij;s to recover, injuries resultiiiR from 
construction or maintenance of drain, § 50, 
p. 388 

Teinpoiary injunction aprainst assessments, dis¬ 
solution as warranting award of damages, § 
75, j). 454 

Dainniiin absque injuria, construction or maintenance 
of drain, damages resulting fioiii, § 50, p. 380 
Debts, drainage and reclamation distric'ts and commis¬ 
sions, power to iiiciii, § 12, p. 202 
Decrees. Judgment or decree, post 

I >c'eds, sale of land to enforce payment of assessments, 
§ 85. p. 482 
Dc'epening, 

Authority in respect of, § 45, p. 375 
Natural watercouises, § 39, p. 343 
De facto <*orporations, drainage or reclamation dis¬ 
tricts existing as, § 30, p. 3113 
Default judgment, assessments and special taxes, col- 
liH’tion and enforcement of assessments, § 84, p. 
477 

Defenses, 

Alteration of drainage districts, interposition 
where no estoppel exists, § 8, p. 247 
Assessments and special taxes. 

Collection and enforcement of assessments, § 
83 

Equitable proceedings for relief, § 75, p 451 
Bonds, proc*eeding to enforce payment, § 12, p. 
270 

Deficiency of funds, additional or supplemental as¬ 
sessment of benefits as lequiring, § 70, p. 457 
Definitions, § 1 

Assessments, § 01, p. 413 
Lateral ditch, § 1, n. 2 
Uatable property, § 57, p 402, n. 21 
Delay, contracts for construction of drains, damages 
recoverable, § 43, p 301 
Ilelegation of power. 

Assessments and special taxes, levy of, $ 55, p. 
390 

ConstriK'tion of, § 2 
Dissolution, § 9, p. 251 

Delinquency penalty, assessments and sjiecial taxes, 
validity of statutory proMsion for, § 05, p. 422, 
n. 25 

Delinquent assessments, sale of jiroperty for. 

Cutting off lien of future unpaid installments of 
tax, § 77, p. 401 
Disposition of proceeds, § 87 
Delinquent list, assessments and special taxes, condi¬ 
tions piecedcnt to proceeding to enforce ass(*ss- 
ments, § 82 
Demurrer, 

Apfieal and error, $ 32, p 324 

Assessments and sjiet ial taxes, proceedings to en¬ 
force, § 84, p. 475 

Injunction against collection or enforcement of 
assessment, § 75, p. 451 

Petition for drainage, waiver by filing remon¬ 
strance before ruling on, § 24 
Deposits, 

Contracts' for construction of drains, successful 
bidder, § 43, p. 349 


Deposits—Continued, 

Establishment, petition accompanied by deposit of 
money, § 22 
Description of lands. 

Notice, proceeding for establishment, § 23, p. 
298 

Reports, commissioners or viewers to whom ap¬ 
plication is referred, § 25, p. 305 
Deviation, route or plan of construction, § 39, p. 342 
Directors, drainage and reclamation districts, elec¬ 
tion of, § 11, p 255 

Discounts, assessments and special taxes, payment of, 
§ 78 

Discretion, 

Assessments and special taxes, mode of assess¬ 
ment, § t55. p 421 

Certiorari, review of proceedings by, § 33 
Contracts for construction of drain, deteimliiatioii 
of lowest responsible bidder, § 43, ji. 350 
Costs, proceedings to annex land to drainage 
district, § 8, p. 247 

Dismissal of proceeding for organization, board of 
commissioners, § 28, p 313, n. 37 
Location of drain, § 39, p. 339 

Officers of drainage district, exercise of, § 12, p. 
259 

Repairs, necessity or exjiediency of, § 4G, p 382 
Discrimination, assessments and special taxes, § (W>, 
p. 425 

Dismissal and nonsuit. 

Appeal and error, motion to dismiss appeal, § 
32, p 32<5 

Assessments and special taxes, colh*ction and en¬ 
forcement of assessments, § 84, p. 477 
Certiorari, proceedings for review by, § 33 
Establishment, 

Dismissal of petition after filing, § 29, p 295 
Dismissal of prtH*cHMiings for, § 2J), p 313 
Proceedings for establishment, 

Assessments for costs and exiieiises of pic- 
liminary woik, § 59, j) 399 
Expenses on dismissal thereof, § 34, ji ,‘130 

Dlssolut ion. 

Assessments and special taxes, apportionment of 
preliminary expenses in relation to anticipat¬ 
ed benefits, § .59, p 410 

Drainage and reclamation districts, § 9, pp. 250- 
253 

Action to prevent, § 9, p 253 
Appcml fiom order of dissolution, § 9, p 252 
Costs and exiienses in proceedings for, § 9, 
p. 253 

Election to determine question, § 9, p. 25,'] 
Proceedings for, | 9, p. 251 

Distinctions, drain and sewer, § 1, n. 3 

Districts. Drainage and reclamation districts, post 

Ditches, tei m as denoting, § 1 

Diversion, 

Landowner’s right to divert drain water naturally 
flowing in different directions, § 49 
Natural channels, ciffect of as objection to im- 
jiroveinent, § 39, p. 344 

Diversion of funds, additional assessment of benefits 
to riiplace, § 76, p. 456 

Dominant lands, drainage and reclamation districts, 
compelling owners to contribute to expense, § 8, 
p. 246, u. 36 


1154 



INDEX TO DRAINS 


Double assessments. 

Benefits, equitable relief as to, $ 75, p. 449, n. 2 
Estoppel to oliject, § 68 

Drainage and reclamation districts, §§ 5—14, pp. 237— 
283 

Abandonment, payment of debts incurred regard¬ 
less of, § 12, p. 203 

Abolishment, power of legislature to alKillsli, § 
9, pj). 250-253 
Actions, 

Right to sue and l)e sued, § 13, pp. 279-283 
Rules apT»licable to, § 13, pp 27J1-283 
Adjacent lands, annexation of, § 8, p. 245 
Alteration of, § 8, pp. 244-2.‘>0 
Apjieal, § 8, p. 250 

Certif)rari to review proceedings for, § 8, p. 
250 

E^ idence in proceiHliiigs foi, § 8, p. 249 
Ileaiing and determination, S 8, p. 249 
Jurisdiction of procei*dings for, § 8, p. 247 
Notice of proceedings for, § 8, p. 247 
Pleading in jirocetHliiigs for, § 8, p. 248 
Pro( eedings for, 8, ]». 246 
Iteview of pr(K*eedings, § 8, p. 250 
Annexation of land, 

Alteration of district resulting in, § 8, p. 214 
Cost of firoceedings, § 8, )) 247 
Rands coiiiii'cted oi iKuieliled, § 8, p. 246 
Partial invalidity of ordei, § 8, p. 249 
Pr(K*et»dings, § 8, p 246 

Attorneys, employment of, § 12, p. 2(>0, n 32 
Benefits, lands lienelited only as included in, § 
7, p 241 
Bonds, ante 

Borrowing money, pow'er as to, § 12, p. 262 
Boundai les. 

Alteration of, § 8, pp 211—250 
CollaR'ral attack tui legality of jiroceedings re¬ 
lating to extension of, 36, p. 335 
Statutes creating as required to define, § 7, p. 
240 

By-laws, adoption of, § 6, p 240 
Citie.s, lands situated within included in, § 7, p. 
241 

Claims, providing for payment on dissolution of, 
§ 9, p. 251 

Coextfuisive with lands included in existing dis¬ 
trict, § 7, p. 242 

Collateral attack, jn ocei'dings to establish, § 36, 
Iip. 333^-336 
Commissioners, 

Actions by or on behalf of district, S 13, p. 
280 

Appointment of, § 11, P- 2.54 
Bond, § 11, p. 256 

Certificates of indebtedness, § 34, p. 331 
Certiorari to review action in respect to alter¬ 
ation of district, § 8, p. 250 
Change in route or plan, § 39, p. 342 
Compensation, § 12, p. 279 
Contempt of court, § 41 

Contract respecting inclusion of lands of per¬ 
son making connection with drain, valid¬ 
ity of, § 8, p. 246 

Costs, liability for when sued in representa¬ 
tive capacity, § 12, p. 278 


Drainage and reclamation districts—Continued, 
Commissioners—Continued, 

Disqualification on ground of being landow^ii- 
ers and residents of district, § 8, p. 245 
Duties and liabilities, § 12, p. 277 
Emjilojmient of officers and agents, § 12, p. 260 
Estoppel to obj'ect to Jurisdiction of court, § 
38, n 79 

Examiii.'ition of lands and filing of applii atioii 
for subdi.stricts, § 7, p 244 
Filling of \acaiicies, § 11, p. 257 
Mutual agret*ment, authority established by, 

§ 12, p 260 

Oath of office, § 11, p. 256 
Power to determine lands to be included with¬ 
in district, § 7, p. 240 
Qualifications, § 11, p. 2.55 

Record of acts and proceedings, § 12, p. 278 
Removal from office, § 11, p. 2.57 
Statements of receipts and exiieiiditures, fil¬ 
ing and publishing, § 12. p 277 
Supervision of W'ork of construction, § 41 
Term of office, § 11, i> 257 
Vacancies in office, § 11, p. 2.57 
Vacating aiipoiiitment of, § 11, p. 255 
Compiomise, powder in lesjxH't of, § 12, p. 2(>1 
(\»nnection wuth ditch or drain by ndjac*ent ow'ii- 
eis, eflcH't of, § 8, p. 245 
Consolidation, § 10 

Re-adopfion of original plans, § 39, p. 342 
Contracts, pow'er in respect of, § 12, p. 260 
Corporate capacity or liability, § 6, p. 238 
Costs, actions by or against, § 13, p 283 
Counties, lands in two or more counties, § 7, p. 
241 

County commissioners, acting as drainage commis¬ 
sioners, § n, p. 256 
Cieation of, § 6, pp. 237-240 

Legislative act, notice as essential, § 23, p. 
297 

Creditors, legislature having no power in respect 
of so as to affect rights of creditors, § 8, p 
244, n. 27 

De facto corporations, existence as, § 36, p. 333 
Directors, el(H*tion of, § 11, p. 255 
Dissolution, § 9, pp. 250-253 

Actions to prevent, § 9, p 2.53 
Appeal from order of, § 9, p. 252 
Costs and expenses of proceedings, § 9, p. 
2.53 

Election to determine, § 9, p. 253 
Proceedings for, § 9, p. 251 
Dominant lands, compelling contributions to ex¬ 
pense by owners of, § 8, p. 246, n. 36 
Enlargement, 

Annexing streets and alleys of adjacent vil¬ 
lage, § 8, p. 246 

Authority of commissioners as extended so as 
to be coextensive with district as en¬ 
larged, § 12, p. 259 

Certioraii to review action of drainage com¬ 
missioners, § 8, p. 250 

Equality of benefits as essential to formation of, § 
7, p. 241 

Establishment, § 6, p. 237 
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Drainaii^e and reclamation districts—Continued, 

Estoppel, landowners voluntarily applying to Ik; 
included within district by connecting drain, 

§ 8, p. 246 

Evldencf*, actions by or against, § 13, p. 282 
Exclusion of lands, alteration of boundaries re¬ 
sulting in, § 8, p. 244 

Existing districts, inclusion of lands embraced in, 

§ 7, p. 242 

Extension of boundaries, 

Notice of proceedings for, § 8, p. 247 
Pleadings, § 8, p. 248 
Proceedings for, § 8, p. 246 
Forfeiture of corporate powers, nonuser, § 9, p 
2r>l 

Governmental agencies, § 6, p. 238 
Governmental powers, § 12, p. 238 
Gravity drainage, district as created illegally lie- 
cause of including lands not susceptible of, § 
7, p. 240, n 77 

Highway commissioners, acting as commissioners 
of district, § 11, p. 256 
Implied powers, § 12, p. 258 
Incidents in general, 6, pp. 237-210 
Indebtedness, 

Int(M*est on, § 12, p. 264 
I’ower to incur, § 12, p 262 
Iniunction restraining action on application for 
formation, § 18, p. 288 

Injuries from defects or obstructions, liability for, 
§ 51, p. 389 

Interest, indebtedness and warrants issued by, § 
12, p. 264 • 

Judgments or decrees, actions by or against, § 13, 
p. 282 

Judicial proceedings, dissolution by, § 9, p. 250 
Jurisdiction, 

Actions by or against, § 13, p. 281 
Proceedings for organization, § 18, pp. 286- 
289 

Laches, actions by or against, § 13, p. 281 
Lands which may be included within, § 7, p. 240 
Legislative power to establish, § 6, p 237 
Liabilities, § 12, pp. 258-279 

Liens, warrants for money legally iKirrowed, § 
12, p. 264 

Limitation of actions, actions by or against, § 13, 

p. 281 

Ixibbyists, power to employ, § 12, p. 260, n. 31 
Maintenance, warrants issued for, § 12, p. 263 
Natural iKuindary lines and topography of lands 
as recpiiied to give way to lines created, § 
7, p 240 

Nature of, § 6, pp. 237-240 

Negligent or malicious acts of agents, liability for, 

§ 12, p. 201 

Nonuser, forfeiture of corporate powers by, § 9, 
p. 251 
Notice, 

Consolidation of, § 10 
Dissolution of districts, § 9, p. 252 
Nuisance, creation of, § 12, p. 258, n. 10 
Officers, § 11, pp. 254-257 

Accounting for funds collected and distribut¬ 
ed, § 12, p. 277 

Assumption of authority, § 12, p. 259 
Bond, § 11, p. 256 

Liability on, § 12, p. 278 


Drainage and reclamation districts—Continued, 
Officers—Continued, 

Compensation, § 12, p. 279 
Contracts, § 12, p. 260 

Conversion of drainage assessments, liability 
on bond, § 12, p. 278 
Discharge of emT»l<»yees, § 12, p. 261 
Discretion of, § 12, ji. 259 
Duties and liabilities, § 12, p 277 
Eligibility and (pialiflcations, § 11. p. 255 
Liability, § 12, p. 278 

Injuries caused by defects or obstruc¬ 
tions, § 51, p. 391 

Misapplication of funds, § 12, p. 278 
Negligence, liability foi, § 12, p. 278 
Powers and functions, § 12, p. 2.59 
Itemoval of, § 11, p. 257 
Residence requirement, § 11, p 256 
Term of office, § 11, p. 2.56 
Warrants, right to issue, 12, p 263 
Organization, proceedings for, § 14 
Paities, actions by or against, § 13, p. 281 
Payment, 

Debts incurred, § 12, p 263 
Warrants. § 12, p. 264 

Petition for dissolution, requirements ns to, § 9, 
p 252 

Pleadings, actions by or against, § 13, p 282 
Political subdivisions, § 6, p 239 
Power to establish, § 6, p 237 
Powers of, § 12, pp 258-279 

Preliminary expenses, liability for, § 12, p. 263, 
n. 58, 63 

Premature actions by or against, § 13, p. 280 
Proceedings, § 12, pp. 258-279 

Dissolution of districts, § 9, p. 251 
Organization of, § 14 

Process, actions by or against, § 13, p. 282 
Pro tempore drainage commissioners, apiMiint- 
ment of, § 11, p. 257 

Puldic corporations, status as, § 6, p. 238 
Publication of petition for organization, § 23, p 
299 

Qualifications of drainage commissioners, § 11, p 
255 

Quasi public corporations, § 6, p. 238 
Receivers, appointment for, § 13, p. 283 
Refunding warrants, exchange of warrants for, 
12, p. 264 

Relief awarded, actions by or against, § 13, p 
282 

Reorganization, § 10 

Liability of c-ompany, § 12, p. 263 
Repairs, warrants issued for, § 12, p. 263 
Rights of way, acquisition of, § 40 
School lands, inclusion of, § 7, p. 241 
Special funds, payment of obligations from, § 
12, p. 263 

Special improvement districts of limited liability, 
§ 6, p. 239 

Statutory provisions, post 

Stipulations, power to enter into, § 12, p. 261 
Streets and alleys, enlargement by annexing, § 
8, p. 246 

Subdi^ricts within existing district, organiza¬ 
tion, § 7, p. 243 

Suiiervisors, liability on contract for construc¬ 
tion of drains, § 43, p. 367 
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Drainage and reclamation districts—Continued, 

Supplementary proceedings, annexation of land 
outside district, § 8, p. 246 
Surface water drainage within lioundaries, ex¬ 
clusive jurisdiction ovei, § 12, p. 259 
Taxing districts, status as, § G, p. 2:19 
Taxpayers as authorized to institute action to 
recover funds inisappiopiiated by officers, § 

13, p. 280 

Teriniiiatioii, § 9, pp 250-253 
Territorial extent, § 7, pp. 240-244 
Title to lands over which diain is constructed, 

§ 40 

Toits, liaiiility in respect of, § 12, p. 261 
Tieasui('i\ 

Actions liy, § 13, p 280 
Duties and liabilities, § 12, p. 278 
Tiial, ac tions by or against, § 13, p. 282 
Ultra vii(»s agi (‘enients, landowners as authorized 
to su«‘ to cancel, {} 13, p. 280 
Usei, lands included in distiict by, § 7, p. 244 
Venue, actions by or against, § 13, p. 281 
Villages, lands situatc'd within included, § 7, p. 

241 

Voluntary application for inc lusion of lands with¬ 
in district, connection of diain with, § 8, p 
24(i 

Warrants, 

Estoppel to question validity, § 12, p. 265 
Interest on, § 12, p. 264 
I’aymc'iit of, 12, p. 264 
Power of oflicers to issue, § 12, p. 2(>3 
Priority, § 12, p. 264 
Rights of liold(*rs, § 12, p 265 
Withdrawal of land fioiii, leinedy of landowner, 

§ 8, p 245 
Easements, 

Assessments and special taxes, liability for, § 57, 
p 402, 11. 30 

Constiuction of drains ovei lauds of another, com¬ 
mon huv right, § 10 

Drainage district as only acquiring easement in 
land oven wdiich drain is constructed, § 40 
Holders of as nc'cessary parties to proceeding for 
establishment, § 19 
Elections, 

Assessment and special taxes, levy of, § 61, p. 414 
Bonds, issuance of, § 12, p. 26(5 
Dissolution, § 9, p. 253 

Estalilishment of drain, determination of question, 

§ 17 

Oflicers of drainage districts, § 11, p. 255 
Befunding bonds, issuance of, § 12, p. 207 
Embankment, constiuction of, § 39, p. 339 
Eniimmt domain, 

Uertiorari, review of proct*edings by drainagv 
distiict to condemn land for diain, § 50, p. 389 
Construction of drains under power of, § 2 
Estoppel, acceptaiK*e of condemnation aw^aid as 
estopping state to contest \ alidity of drainage 
assessment, § 68 

Encumbrances, priority of lien for diainage assess¬ 
ments, § 77, p. 402 

Enforcement. Assessments and special taxes, ante 
Engineers, 

Expenses, liability for wdien exbuiding drain lie- 
yond limits named in petition, § 34, p. 330 
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Engineers—Continued, 

Plans and specifications, employment for purpose 
of preparing, § 41 

Equity, 

Assessments and special taxes, interference In 
lesiiect of, § 75, p. 447 

Bonds, holders of bonds in default as entitled 
to sue in, § 12, p. 276 

Validity of drainage proceedings, questioning 
by suit in, § 35 
Establishment, 

Abandonment of proceedings, § 28, p. 313 
Actions to set aside proceedings, § 35 
Additional report of commissioners or viewers, 
lemonstrance to, § 27 

Admissibility of evidence on hearing on report of 
commissioners or viewers, § 28, p 311 
Agencies employed in c»eation of drainage dis¬ 
trict, § 17 

Agreement of landowmers, § 16 
Amendment, record of proceedings, § 30 
Apiioifitment of commissioners or viewers, § 25, 
p. 304 

Arrest of judgment, motion in as not lying on 
ground commissioner’s report showed dam¬ 
ages would exceed benefits, § 29, p. 316 
Articles of association or incorpoiation of dis¬ 
tiict in lieu of pleading, § 21 
Attorney’s fees, liability for, § 34, p. 331 
Auditing claims for expenses, S 34, p. 331 
Benefits, assessment by juiy, § 26 
Bond, 

Commissioners or view’ors, § 25, p. 304 
Liability on for paymcuit of c*osts and ex¬ 
penses, § 34, p. 330 
Petitioner, § 22 

Kemonstrance to report of commissioners oi 
view’^ers accompanied l>y, § 27 
Burden of proof, healing on report of commis¬ 
sioners or view’crs, § 28, p. 311 
Certificates of indebtedness, issuance of for ex- 
jMUises incurred, § 34, p. 331 
Certiorari, review of proci'edings by, § 33 
Change of veilin', hearing on objections to re¬ 
port of commissioners, § 28, p. 311 
Character of drain, petition as required to show', 
§ 20, p 291 

Cities, juiisdictioii of proceedings to establish 
drain located partly in, § 18, p. 289 
Civil action, proceeding as, § 17 
(fiaims for expenses, recovery of, § 34, p. 332 
Collateral attack in proceedings, § 36, pp. 333- 
3;i6 

Collusion, collateial attack on proceedings for, 
§ 36, p. 335 

Commissioners or viewers. 

Amendment of ri'port, § 25, p. 307 
Kemonstrance to rejiort, § 27 
Appointment, § 25, p 301 
Bond, § 25, p 304 
Ckmclusiveness, § 25, p. 308 
Concurrence of, § 25, p. 30(5 
Healing on rc'port of, § 28, iip. 310-313 
Objections to, § 25, p 307 
Decision on hearing on report of, § 29, pp. 
313-317 
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Establishment—Continued, 

Commissioners or viewers—Continued, 

Description of land, report to show, § 25, p 
305 

Duties, § 25. p. 304 
KliKilnlity, § 25. p. 304 

Estimated cost as required to be shown in 
report, § 25, p. 306 
Expenses of, § 34, p, 332 
Filinp: of report, § 25, pp. 305, 307 
Remonstrance to, § 27 
Findings, conclusiveness, § 25, p. 308 
Joint action in viewing land as not essential, 
§ 25, p. 305 

Jvidgment appointing, § 23, p. 304 
Jury in lieu of, § 26 
Ijocation of drain, § 39, p. 340 

Report as required to show, § 25, p. 306 
Misconduct, § 25, p. 305 
Notice of tiling of report, § 25, p. 307 
Objections to report, § 27 
Older of appointment, § 25, p. 304 
Proceedings, § 25, p. 304 
Qualifications, § 25, ji. 304 
Remonstrance to report, § 27 
Reports, § 25, p 305 

Dismissal foi failure to file on time, § 20, 
p. 314 

Objections to, § 27 

Remanding or referring back, § 29, p 
314 

Remonstrance to, § 27 
Resuimiission after remand, § 29, p. 314 
Reviewers appointed to make, § 25, p 308 
Resubinission of report on remand of, § 29, p 
314 

Securing release of right of way and other 
damages, § 25, p. 304 
Setting aside of leport, § 29, p. 314 
Signatuie to report of, § 25, p. 307 
Supplemental rejiort, § 25, p. 307 
Time of report, § 25, p. 307 
Vitrification of report, § 25, p. 307 
Viewing land, § 25, p. 304 
Withdrawal of remonstrance to report, § 27 
Conclusiveness of order or judgment estaldishmg, 
§ 29, p. 315 

Concurrence of viewers to whom application is 
leferred, § 25, p 306 

Ck)sts, proceedings to establish, § 34, pp. 328- 
332 

County commissioners, disqualification of, § 18, 

p. 288 

Curative acts validating proceedings, S 3 
Damages, assessment by jury, § 26 
Decision on heaiiiig on report of commissioners 
or viewers, § 29, pp. 313-317 
Delay in acting on petition, jurisdiction of com¬ 
missioner as ousted by, § 18, p. 287 
Demurrer to petition, waiver by filing remon¬ 
strance before ruling on, § 24 
Deposit by petitioner, § 22 
Description of land. 

Petition, § 20, p. 292 

Report of commissioners or viewers to con¬ 
tain, § 25, p. 305 
Dismissal of. 

Petition for, § 20, p. 205 


Establishment—</ontinued. 

Dismissal of—Continued, 

Proceedings, § 29, p. 313 

Expenses, liability for, § 34, p. 330 
Disqualification of county commissioners, § 18, p. 
288 

Drainage or reclamation districts, power of legis 
lature, § 6. p. 237 

Easement, holders of as necessary parties to pro¬ 
ceeding for, § 19 
Election on question, § 17 

Estimated <*ost, report of commissioners or view¬ 
ers to show, § 25, p 306 

Estoppel, denial of legal existence of drain oi 
dlstiict, § 38 
Evidence, 

Actions to recover preliminary expenses, § 34, 
p. 332 

Hearing on report of commissioners or view¬ 
ers, § 28, p. 311 

Execution of order or judgment establishing, f 
29, p. 316 
Expenses, 

Preliminary proci'edings, bond to protect 
county and other interested person 
against, § 22 

Reco\ery against county, § 34, p 330 
Findings, hearing on repoit of commissioners oi 
vi(‘wers, § 28, p. 312 

Flooding lands, construction of drain in sucli 
manner as to result in, ^ 39, p. 342 
Foreign territoiy, jurisdiction in lespect to drains 
extending into, § 18, p 288 
Fraud, collateial attack on proceedings in cas(* 
of, § 30, p. 335 

Hearing, leport of commissioners or viewers, S 
28, pp. 310-313 

Incoijiorated villages, jurisdiction of proceeding 
to estalilish diam located iiartly in, § 18, j) 
289 

Injunction against application for formation of 
district, § 18, p. 288 

Interstate drains, proceedings, § 17, n. 37 
Judgment, coiistructi\e notice of lands included, 
§ 29, p. 315 

Judicial proceedings, § 17 
Jurisdiction, 

Petition as foundation of, § 20, p. 290 
Proceedings for, § 18, pp. 286-289 

Dismissal as relinquishing, § 29, p. 314 
Jurisdictional defects, estoppel from objecting 
to, § 38 

Jurors’ fees, liability for, § 34, p. 331 

Jury, assessment of damages and benefits by, § 26 

Landowners, 

Establishment over lands of others, § 16 
Necessary parties to proceeding for, § 19 
Notice to, § 23, p. 297 

Leave of court, amendment of petition, § 20, p. 295 
Licensees as not entitled to notice of proceed¬ 
ings, § 23, p. 298 
Location, § 39, pp. 339-344 

Petition as required to show, § 20, p. 291 
Report of commissioners or viewers as re¬ 
quired to show, § 25, p. 306 
Method to be adopted, petition as required to 
show, § 20, p. 291 
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Establishment—Continued, 

Mofle of, § 17 

Modification of order establishinpr, § 29, p. 31G 
Mortffagees as not entitled to notice of proceed- 
ingfi, § 23, p. 298 

Mutual license, consent or agreement, 8 16 
Names of landowners, petition as required to con¬ 
tain, § 20, p. 293 
Necessity, 

Dismissal of proceedings on finding of lack 
of, § 29, p 313 

Petition as required to show, § 20, p. 291 
Report of commissioners or viewers as le- 
quired to show, § 2r», p. 306 
New report of commissioners or viewers remon¬ 
strance to, § 27 

New trial, proceedings for, § 31 
Notice, 

Affidavit, proof of service by, § 23, p 301 
Bill den of proving want of, ^ 23, p 301 
Description of lands affected, 23, p 2flS 
Estoppel to object to want or sufficiency of, § 
23, p 3(K) 

Form and requisites of, <5 23, p 298 
Intel ested persons entitled to, ^ 23, p. 298 
Licensees as not entitled fo, § 23, p. 298 
Mode of service, § 23, p. 299 
Mortgagees as not entitled to, § 23, p. 298 
Names of landowneis to be set out in, § 23, 
p 299 

Persons entitled to, § 23, p 298 
Proof of service or want theieof, § 23, p. 301 
Record of jiroceedings as required to show 
giving of, § .30 

Remaindermen as not entitled to, § 2.3, p 298 

Reversioners as not entitled to, ^ 23, p. 298 

Second noti<*e, ^ 23, p .301 

Service of, § 2.3, p 299 

Statutoiy requirements, § 2.3, p. 297 

Time of giving, § 23, p 299 

Waivei of, § 23, p. 300 

Nunc pro tunc amendment of order establishing, § 
29, p .317 

Oath, bearing of witnesses appearing liefore C'oun- 
t.v commissioners without adminhstering, § 
28, p. 310 

Objections to petition, § 24 
Open healings, § 28, p. .310, n. 8.5 
Order establishing drain or district, § 29, p. 314 
Modification, § 29, p. 316 
Parties, 

Procec'dings for, § 19 
Remonstrances to petition, § 24 
Petition, § 20, pp. 290-29.5 

Ag(*nt or attorney, signature by, § 20, p. 291 
Amendment, § 20, p. 29.5 
Bond accompanying, § 22 

Chaiacter of diain as reiiuired to be shown, § 
20, p. 291 

Description of land, § 20, p. 292 
Dismissal after filing, § 20, p. 295 
Districts by user, § 20, p. 292 
Duplicate, filing in, § 20, p. 291, n. 16 
Filing of, § 20, p. 291 

Foundation of jurisdiction, § 20, p. 290 
Jurisdiction as acquired on filing of, S 18, p. 
287 


Establishment—Continued, 

Petition—Continued, 

Jurisdictional facts as required to be shown, 

§ 20, p. 290 

Location of drain, showing as to, § 20, p. 291 
Methods to be adopted, alb^gations as to, § 
20, p. 291 

Nairn's of owners alleged in, § 20, p. 292 
Necf'ssity for drain as required to be alleged, 
S 20, p. 291 
Objections to, § 24 
Office of, § 20, p. 291 

Pra.ver for incoi poration contained in, § 21 
Remor.straiici's to, § 24 

Reiinisites of as prescribed by statute, § 20, p. 
291 

Signature. § 20. p. 293 

Spe(*ifleations for construction, accompanying, 
§ 20, p 292 

Statutory leqiiirements, § 20, p 291 
Siipplemenfal petition, § 20, p. 29.5 
Surplusage. § 20. p. 291 
Verification. § 20, p. 293 
Waiver of defects, § 20, p 291 
Withdrawal of name, § 20. p 294 
'Plan of construction, § .39, pp. 3.39-344 

Introduction in evidi'iice in hearing on re¬ 
port of commissioners or viewers, § 28, yi 
311 

Pleading, 

Action to recover preliminary expenses, § 34, 
p .3.32 

Articles of association or incorporation of dis¬ 
trict in lieu of, § 21 

Political subdivisions as necessary parties to pro- 
< ceding foi, ^19 
Power to establish, § 2 

Presumptions, regularity of proceedings, § 18, p. 
287 

Pioceedings for, §§ 17-24, pp. 284-.3.32 
Actions to set aside, § .3.5 
Collateral attack, § .36, pp .3.3.3-.33a 
Record of, § .30 

Recovery of expenses. § .31, p. ,3.31 
Purposes for which established, § 4 
Quasi judicial proceedings, § 17 
Record of proceedings, § .30 
Rehearing, proceedings for, § 31 
Remaindermen as not entitled to notice of pro¬ 
ceedings, § 23, p. 298 

Remanding leport of commissioners or viewers, 
§ 29, p. .311 

Remonstrance to report of commissioners or view- 
t*rs. 

Costs of jiroceedings, § .34, p. 329 
New' trial in hearing on, § 31 
Second notice, circumstances under which au¬ 
thorized, § 2.3, p. 301 
Service of notic'e, § 23, p. 299 
Setting aside, 

Proceedings for, actions, § .35 
Report of commissioners or viewers, appoint¬ 
ment of new commissioners in case of, § 
29, p. 314 

Several counties or townships, jurisdiction in re¬ 
spect to drain located in, § 18, p. 288 
Signature to petition for, § 20, p. 293 
Source of power, § 2 
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Establishment—Continued, 

Speidfications for construction, petition accom¬ 
panied by, § 20, p. 292 
Statutory provisions, post 
Striking lands from district, § 29, p. 314 
SuflBciency of evidence on hearing on report of 
commissioners or viewers, § 28, p. 311 
Supplemental, 

Order, § 29, p. 316 
Petition, § 20, p. 295 

Survey, purchasing plan of construction in lieu 
of new survey, § 25, p. 304 
Time, 

Hearing on report of commissioners or view¬ 
ers, § 28, p. 310 
Record of proceedings, § 30 
Remonstrances to petition, § 24 
Township as necessary party to proceeding for, 
§ 19 

Trustees as not entitled to notice of proceedings, 
§ 23, p. 298 

Verification of petition, § 20, p. 293 
Voluntary action, two or more adjoining land- 
owners, § 7, p. 244 

Voluntary dismissal of proceeding, § 2S, p. 313 
Waiver, irregularities in proceeding, § 38 - 
Withdrawal, 

From remonstrance to petithm, § 24 
Name from petition, § 20, p 294 
Remonstrance to reports of commissioners or 
\ieweis, § 27 

Estimated costs, rejKirt of commissioners or view¬ 
ers as refill 1 red to show, § 25, p. 306 
Estoppel, 

Additional assessment of benefits, (piestioning va¬ 
lidity of, § 76, p 455 

Alteration of drainage and reclamation districts, 
notice of proceedings, § 8, p. 248 
Appeal and error, § 32, p. 319 
Assessments and sjiecial taxes, 

Liability of collecting officer for failure to 
collect inteiest and penalties, § 81, p. 
470 

Objections to, § 68 
Certiorari, review by, § 33 

Contracts for const ruction of drains, extra com- 
jiensation, § 43, p 364 

Drainage and reclamation distiicts, landowneis 
voluntarily applying to be included by con¬ 
necting drain, § 8, p. 24(5 

liandowners constructing drains pursuant to mu¬ 
tual understanding, § 16 

I-iegal existence of drain or disti ict, denial of, § 38 
Notice of ('stal)lishment, want or sufficiency of, 
§ 23, p. 300 

Repail s, objcntions to, § 46, p. 381, n. 4 
Sale of land to enfoice assessment or tax, set¬ 
ting aside sale, § 85, p. 483 
Validity of assessment, landowner estopped to 
contest, § 38 

Warrants, drainage and reclamation district as 
estopped to question validity, § 12, p. 265 
Evidenc^e, 

Alteration, 

Drainage and reclamation districts, § 8, p. 249 
Existing drains, § 45, p. 379 
Appeal and error, rules applicable in trial de 
novo on appeal, § 32, p. 324 


Evidenc*e—Continued, 

Assessments and special taxes. 

Appeal or writ of error, § 72, p. 442 
Confirmation or revision by court, § 71, p. 
435 

Equitable proceedings for relief from, § 75, p. 
453 

Proceedings to enforce, § 84, p. 475 
Bond of contractor, actions on, § 43, p. 358 
Bonds, proceedings to enforce payment, § 12, p. 
277 

Burden of proof, ante 

Damages for injuries from defects or obstruc¬ 
tions, proc-eeding to recover, § 51, p 392 
Drainage and reclamation districts, actions by or 
against, § 13, p. 282 

Expenses preliminary to establishment, actions 
to recover, § 34, p. 332 

Extensions in existing drains, proceedings for, § 
45, I) 379 

Hearing on report of commissioners or viewers 
to whom application is ref(‘rred, § 28, p. 311 
Tmprovement'i in existing drains, proceedings for, 
§ 45. p. 379 
Presumptions, post 

Removal of obstructions, proceedings for. § 52 
Repairs, pioceedings to compel, § 4(i, p 383 
Validity of drain pioceedings, action to test. § 
35, n. 32 

Exclusion of lands. 

Drainage and reclamation districts, alteration of 
boundaries for purpose of, § 8, p. 244 
User, districts established by, § 7, p. 241 
Execution, assessments and special taxes, cuifoi cement 
l>^^ § 81, p 468, n 93 

Exemptions, assessments and special taxes, property 
€‘xempt, § 57, p. 402 

Existing distiicts, inclusion of lands embraced in, 
drainag(» and reclamation districts, § 7, p. 242 
Ex parte oideis, certioraii, review on, § 33 
Ex'iienses, abandoninent of inipro\ einent, sjiecial as¬ 
sessment Ic'vied to pay expenses incurred, § 56, p 

Extension of boundaries, 

Assessments and special taxes, levy of assessment 
for costs of, ^ 56, p. 399, n. 94; § 56, p. 400 
Authoiity in resjMS’t of, § 45, jip. 374-380 
Collateral attatk on .iiidgmeiit or older on jieti- 
tion for, § 45, p. 380 
Drainage and reclamation district. 

Notice of proceedings for, § 8, p. 247 
Pleadings, § 8, p. 248 
Pioceedings for, § 8, p. 246 

Extension of time, contracts for construction of 
drains, iK'rformance of, § 43, p 361 
Extra comptuisation. 

Contracts for construction of drain, § 43, p. 

Provision for in bid, § 43, p. 351 
Subconti actors, construction of diaiiis, § 43, p. 
370 

Farm Di ainage Act, boundaries of district formed un¬ 
der, § 7, p. 243 

Favoritism, contracts for construction of drains, valid¬ 
ity as affected, § 43, p. 352 
Fees, 

Assessments and special taxes, collection of, $.81, 
p. 469 
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Fees—Continued, i 

Establishment, jurors’ fees as recoverable, § 34, 
p. 331 

Preliminary work involving, additional assess¬ 
ment of benefits for payment of, § 76, p. 457 
Fences, right of way, duty of fencing, § 44, p. 372 
Filing, 

Articles of association, drainage associations, § 

15 

Petition for establishment, § 20, p. 291 
Remonstrances to, 

Petition for establishment, § 24 
Report of commissioners or viewers to whom 
application is referred, § 27 
Repoit of commissioners or viewers to whom 
application is referred. § 25, p. 307 
Findings, 

Damages for injuries from defe<*ts or obsti uctions, 
pioeeedings to recover, 8 51, p 303 
Hearing on report of <*omiiiissioiieis or viewers 
to whom application is referred, ^ 2S, p 312 
Flood control, establishment for puriioses of, § 4, n. 

45 

Flooding, 

Constrnetioii of drain resulting in, statutes as not 
niitlioi izing, § 30, p 342 

Injunction against construction of drain to pre¬ 
vent, § 37 

Foreign teintory, drains extending into, jurisdiction 
of piocfs'dings for establishment, § 18, p. 288 
Forgery, iionds, defense of, § 12, p. 276 
Form, contiacts for construction of drains, § 43, p 
351 

Formei ilrain, lo<*atiori over line of, § 39, p 341 
Fraud, 

Assessments and special taxes, collateral atta< k 
in c*ase of, § 74 

Ronds, defense of, 12, p 276 
Establishment of diaiiis, collateral attack on pro¬ 
ceedings foi, § 36, j) 335 

Future coiitiiigeiicies, consideration of in location of 
drain, § 30, p. 340 

Govermncmtal ageiicic*s, diainage or reclamation dis- 
liicts as, it 6, II 23S 

Go\einmental powers, diaiiiage and leclamation dis¬ 
tricts, § 12, p. 258 
Governor, 

t’oinniissioneis of drainage district, powei to 
appoint, § 11, p. 254 

Pro teinpoie diainage commissioners, appoint¬ 
ment of, § 11, p. 257 

Gravity drainage, district including lands not sns- 
c*(*ptible of, illegality of creation, § 7, p. 240, ii. 

77 

Gross eainings tax, railroads, statutory provision for 
in lieu of taxes and assessments for benefits, 

57, p 407 
Harmless error. 

Assessments and special taxes, § 72, p. 445 
I’lesuinptions as to, § 32, p. 323 
Health, estaldishment for purpose of public health, 

§ 4, 11. 45 
Healings, 

Additional assessment of benefits, proceedings for, 

§ 76, p. 459 

Assessments and special taxes. 

Objections to, § 69 . 

Review on appeal or writ of error, § 72, p. 441 \ 
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Hearings—Continued, 

Establishment, report of commissioners or view¬ 
ers, § 28, pp. 310-313 

Reassessment of benefits, proceedings for, § 76, 
p. 450 

Report of c*ommissioners or viewers to whom ap¬ 
plication is referred, notic*e of, § 25, p. 307 
Highlands, canals as ineduded within statute relat¬ 
ing to assessments against, § 57, p. 402, n. 26 
Highway commissioners, appointmemt of commission¬ 
ers and other drainage officers, power in respect 
of, § 11, p. 254 
Highways, 

Assessments and special taxes. 

Liability to assessment for benefits, § 57, p. 

406 

Sale of to enforce assessment, § 85, p. 470 
Bridges over diairis crossing, construction and 
maintenance of, § 44, pp 372, 374 
Construction under or across, § 40 
Culverts, construction at expense of district, ^ 
44, p. 373 
Homestead, 

Assessments and special taxes, lands equitably 
own(‘d by homesteaders as subject to assess¬ 
ment, § 57, p 404 

Lien for drainage taxes as paramount to home¬ 
stead I ight of landowner’s wifi' in projierty, 
§ 77, p. 46.3 

Implied powers, drainage and reclamation districts, S 
12, p 258 

Implied lepeal, statutory provisions, § 3 
Impiovement districts, 

Drainage and leclamation districts, ante 
Establishment, ante 
Iiiiprf»vements, 

Assessments, authority to hwy for, § .56, p. 400 
Authority to make, § 45, pp. 375-.380 
f’ollateral attack on judgment or older on peti¬ 
tion for, § 45, p. 380 

Watercouises, power of drainage district, § 39, 
p. 343 

Incorporation, establishment, filing of aitides in lieu 
of pleading, § 21 
Indebtedness, 

Additional assessment of benefits for purpose of 
paying, § 76, p. 4.57 

Assi'ssments, validity of assessment for payment 
of, § .56, p. 401 

Diainage and reclamation districts, 

Intelest on, § 12, p. 264 
Power to incur, § 12, p 262 
Indian lands, assessments and special taxes, immuni¬ 
ty of, § .57, p. 404 
Injunction, 

Assessments and special taxes, 

Actions to enjoin, § 75, pp. 447-454 
Collec'tion of assessments, § 75, p. 450 
Costs in suit to enjoin enforcement of as¬ 
sessment, § 75, p 4.54 
Bonds, issuance of, § 12, p. 270 

Construction of drain, remedy as available to 
prevent injury to pioperty, § 37 
Drainage and reclamation districts, restraining 
action on application for formation, § 18, p. 
288 

Formation of. 

District not created under statute, § 35 



INDEX TO DRAINS 


Injunction—Continued, 

Formation of—Continued, 

Draiiiape or reclamation district, restrain¬ 
ing action on application, § 18, p. 28S 
Interference with drains, prevention of, § 52 
Mutual consent, obstruction of drains established 
by, § 52 

Oi)striiction of drain, prevention of, § 52 
Vse of drain, restraining unauthorized use by 
municipal c*orpoi ation, § 49 

Injuries, 

Defects or obsti uctions, liability for, § 51, pp 
88i)-:i93 

Injunction against construction of drain to pre¬ 
vent injury to propt^rty, § 37 
Liability for injury to drain, § 52 
Obstructions, liability in respect of, § 51, pp 
389-393 
Insolvency, 

Bonds of drainage district as affected by, § 12, 
p. 275 

Injunction against constru<-tion of drain on ac¬ 
count of insolvency with rc'siiltlng inability to 
respond in damages, § 37, n. 70 
Installments, assessments and special taxes, pay¬ 
ment in, § 78 

Instructions, damages for injuries from defects or 
obstructions, proceedings to recover, § 51, p. 39*5 
Intention, contracts for consti action of diaiiis, con¬ 
struction and operation as controlled by', § 43, p 
358 

Intercounty drains, maintenance of, liability for, § 46, 
p. 381, n. 4 
Interest, 

Assessment of benefits, § 58, n. 1 
Assessments and sjiecial taxes, § 78 

Exclusion from computation in determining 
whether assessment exceeds benefits, § 66. 
p. 427 

Bonds, 

Kecovery aftei maturity, § 12, p. 275 
Statutory provisions relating to, § 12, p 267 
Conti acts for construction of diaiiis, c*oiupensa- 
tion lec-overable by c*ontractor as including, 
§ 43, p. SVA 

Drainage and leclamation districts, ind(»btediiess 
and wai units issued l>y, § 12, p. 264 
Interference with ditches, liability for, § 52 
Intel vent ion, 

Aiiolishinent of drainage distiict, proceedings for, 
§ 9, p 252, n. 23 

Appeal and erior, right-to intervene on apjieal, 
§ 32, p. 321 

Bonds, action on, § 12, p. 276, n. 36 
Irreparable iiiiury, injunction against construction of 
drain as rc'qiiiring, § 37 

Irrigated highlands, assc\ssments and special taxes, 
liability to assessment for reclamation of low¬ 
lands, § 59, 1 ) 410 

Issues, assessments and special taxes, 

Hearing on objc'ctions to, § 69 
Pioc*eedings to enforce, § 84, p. 475 
Judgmcmt or deciee. 

Alteration, procec'dirigs for, § 45, p. 379 
Appeal and error, § 32, p. 325 
Assessments and spc^cial taxes. 

Collection and enforcement of assessments, 
S 84, p. 477 


Judgment or decree—Continued, 

Assessments and special taxes—Continued, 

Confirmation or revision by court, § 71, p 436 
Equitable proceeding for relief from, § 75, p. 
453 

Assessments for payment of judgment against dis- 
tric-t, validity of, § 56, p. 401 
Confirmation of assessments for lienefits, § 71, p. 
436 

Damages for injuries from defects or obstructions, 
proceedings to recover, § 51, p. 393 
Drainage and reclamation districts, actions by oi 
against, § 13, p 282 

Establishment, conclusiveness of judgment, § 29, 
p 315 

Extensions to existing drains, proceedings for, § 
45, p. 379 

Improvements in existing drains, proceedings foi, 
§ 45, p 379 

Uen of, priority over bonds, § 12, p 272 
Judicial notice, diainage board, facts of which judicial 
notice may be taken, § 20, p 290 
Judicial proceedings. 

Dissolution of drainage districts by, § 9, p. 250 
Establishment, § 17 
Jurisdiction, 

Alteration of diainage distriets, § 8, p. 247 
Existing drains, ^ 45, p 377 
Assessments and special taxes, procwdings to en¬ 
force, § 84, p 473 

Drainage and leclamation districts. 

Actions by or against, § 13, p 281 
Review of proceedings for alteration of, § 8, 
p 250 

Establishment, proceedings for, § 18, pp. 286- 
289 

Dismissal as relimpiishing, § 29, p 314 
Petition as foundation, § 20, p. 290 
Extension of existing drains, proceeding for, § 
45, p. 377 

Improvements, pioceedings for, § 45, p 377 
Injunc'tion against const met ion of drain, pro¬ 
ceedings for, § 37 ,11 69 

Organization of district void for want of, collater¬ 
al attack on proceeding, § 36, p 335 
Presumptions as to, § 36, p. 336 
Jurisdictional defects. 

Drainage pioceedings, collateral attack in case 
of, § 36, p. 335 

Establishment, estoppel fiom objecting to, § 38 
Estoppel from objecting to, § 38 
Jurisdictional matters, confoimity to statutory le- 
quiiements as to, § 3 
Jury, 

Additional assessment of benefits, proceeding-, 
for, § 76, p. 459 

Assessments and siiecial taxes, review by juiy, 
§ 71, p. 436 

Damages and benefits, assessment by, § 26 
Keasses.sment of benefits, proceedings for, § 76, p. 
459 

Jury questions. 

Damages for injuries from defects or obstructions, 
proceedings to recover, § 51, p. 392 
Improvements, extensions or alterations, proceed¬ 
ings for, § 45, p. 379 
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Justices of the peace, commissioners and other officers 
of drainage district, power to appoint, § 11, p. 
254 

Laborers, 

Construction of drains, bond of contractor to se¬ 
cure, § 43, p. 354 

Contracts for construction of drains, rights and 
remedies of, § 43, p. 309 

Laches, 

Bonds, actions by liondlioldei s, § 12, p. 276 
Certiorari, review of proteedings by, § 33 
Drainage and reclamation districts, actions by or 
against, § 13, p. 281 

Landowners, 

Aliotinont of construction work among, § 42 
Articles of association or incorpoi ation, signature 
to, § 21 

Assessments and special taxes, 

Joinder in suit to enjoin collection, § 7r>, p 

450 

Obj(H*tions to, § 67 

Estoppel, denial of legal existence of drain or 
drainage distiict, § 38 

Maintenance of drainage district, § 46, p. 380 
Allotment of woik among, § 47 
Notic(‘ of procei'dings foi establishment, § 23, p. 
297 

Petition foi establishment as retiuiied to contain 
names of, § 20, p 293 

Waiver, irregiilaiities in drainage proceeding, § 

Laterals, coiistiuction of in older to dram land into 
ditch, landowner’s rights as to, § 49 

Law (piestions, public nature of pioposed improve¬ 
ments, § 4 

Leave of court, amendment, petition foi establishment, 
§ 20, p 295 

legislative discietion, consti uction, gning or with¬ 
holding right to construct, § 3 

Levees, 

Extensive levee system as unauthorized in con- 
struc'tion of drain, § 39, p. 340, n 97 
Bights of way for coiistiuction of, ac’quisition, 
§ 40 

Level tux, benellts, levy in lieu of assessment of, § 
56, p. 399, n. 94 

Licensees, notice of proc*eedings for establishment, 
§ 23, p. 298 

Lien, 

Assessments and special taxes, § 77, pp. 460-46.3 
Certificate for work done against specific 
projierty, § 86 
Prioi ities, § 77, p. 462 

Bonds of district as constituting, § 12, p. 272 
Construc'tion of drains, materialmen or laborers 
as entitled to, § 43, p. 370 
Drainage and reclamation districts, warrants for 
money legally borrowed, § 12, p. 264 

Limitation of actions. 

Assessments and special taxes. 

Collection and enforcement of assessments, § 
84, p. 472 

Equitable proceeding for relief from, § 75, p. 

451 

Bonds, actions by bondholders, § 12, p. 276 
Drainage and reclamation districts, actions by 
or against, § 13, p. 281 

Lis pendens, assessments and special taxes, collec¬ 
tion and enforcement of assessments, 8 84, p. 472 


Lobbyist, drainage and reclamation districts, power 
to employ, § 12, p. 260, n. 31 
Location, 

Damages consequent solely upon, liability in re- 
siiect of, § 51, p. 389 

Deviation or change in, effect of, 8 .39, p. 342 
Discretion in resiject of, § 39, p. 330 
Petition for establishment as lequiicd to show, § 
20, p. 291 

Maintenance, §8 46-48, pp. 380-384 

Abutting pioprietors, duty of maintaining, § 4(5, p 
.382 

Allotment of work among landowners, § 47 
Assessments and sjiecial taxes, 

Apiiortionment of ass(‘ssraerits, § 66, p. 426 
Authority to levy assessments for, § 56, p. 
399 

I^evy without preliminary survey and repoit 
of \ ieweis, 8 61, p 414 

Benefits, deduction of in determining damages for 
injuries tf> land, § 50, p 387 
Contrai'ts, performance of work by, 8 48 
Damages fiom, compensation recoverable for, § 
50, PI). 386-389 

Distribution of burden of, § 46, p. .381 
Duty in respcH-t of, § 46, jip. 38t)-383 
Drainage and redaniatioii distiicts, wai rants is¬ 
sued for, 8 12, p. 263 

Elements of damage for injury to land, § 50, 
p 387 

Failure to maintain, liability for injuries lesult- 
ing, § 51, p 390 

Intercounty drains, duty of maintaining, § 46, p. 
381, n. 4 

Landowners as having duty of maintaining, § 46, 
p 380 

Levy of assessment for, preliminary survey as 
not essential, § 61, p. 414 

Measure of damage foi injuiy to land, § .50, p 
.387 

Negligent or tortious acts in, liability for injuries 
resulting, § 51, p. 389 
Offenses incident to, § 54 

Personal liability of drainage district officers for 
damages resulting from failure to maintain, 
§ 51, p. .391 

Pimpective injuries, damages as recoverable for, 
§ 50, p. .387 

Review, proceedings for, 8 46, p 383 
Statutory provisions, duty of maintaining, § 4(), 
p. 380 
Mandamus, 

Review by in drainage proceedings, § 32, p. 31i> 
Townships, compelling levy of taxes for payment 
of drainage assessments levied against, 8 ^^I» 
p 468 

Market value, diminution of as measure of damages 
for injuries resulting from construction or main¬ 
tenance of drain, § .50, p. 387 
Marshy districts, construction of canals or drains for 
draining of, power to provide for, § 2 
Materialmen, 

Construction of drains, bond of contractor to se¬ 
cure, § 43, p. 354 

Contracts for construction of drains, rights and 
remedies of, 8 43, p. 369 

Mathematical precision, assessments and special tax¬ 
es, setting aside for lack of, $ 75, p. 448, n. 95 
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Maturity, Ixincls of diainage district, § 12, p. 267 
Meandered body of water, draining of as offense, § 
54 

Measure of damages, construction or maintenance' ot 
drain, injury to land resulting, § 50, p. 3S7 
Mechanics* liens, construction of drains, liability of 
district, § 43, p 371 

Meetings, commissioneis, classification of lands for 
assessment pm poses, § 60 

Mines and iniiierals, lien for assessment oT iH'iiefits 
as attaching to minerals, § 77, p. 4(il 
Misapplication of funds. 

Additional assessment to replae*e, § 76, p. 4r»(J 
Drainage district oflacers, liability in resjiect of, 
§ 12, p. 278 

Mistake, assessments and special taxes. 

Collateral attack on ground of, § 74 
Reassessment to correct, § 76, p. 456 
Modification, 

Contract for construction of drain, $ 43, p. 359 
Older establishing drain or distiict, 29. p 316 
Moratorium Act, refunding bonds of drainage district 
as affei-ted by, § 12, p. 270, n 46 
Mortgages, 

Lien of drainage assessment as suboidinate to 
lien of pre-existing iiioitgage, § 77, p. 462 
Priority of lien in respect to lien of bonds issued 
by disti let, § 12, ji. 272 

Municipal coniorations, 

Assessments and special taxes. 

Lands located within boundaries of as sub¬ 
ject to assessment, § 57, p. 403 
Liability to assessment, § 57, p 405 
Delegation of work to, § 2 

Dissolution, rules governing as applicable to 
drainage districts, § 9, p. 251, n 10 
Drain lo<ated partly in, jurisdiction of procec'd- 
ing to establish, § 18, p 289 
Drainage and reclamation districts, § 6, p. 239 
Inclusion of lands situated in city, § 7, p. 
241 

Drainage districts as exercising same jiowers as, 
§ 12, p. 258 

Subdistiict as independent municipality, § 7, p. 
243, n 8 

Use of drainage ditch, § 49 
Mutual consent. 

Drains established, damages resulting as not 
recOA erable, § 50, p. 387 

Obstructions or closing of drain established by, 
§ 52 

Mutual license, c'Stablishment of drains by, § 16 
Mutual mistake, contracts for coiistriu tion of drains 
rescission on ground of, § 43, p. 360 
Natural channel, biidges over channel enlarged by 
district, duty of constructing or maintaining, § 
44, p. 372 

Natural drainage, assessments and spc'cial taxes, lands 
provided with as not liable to assessment for 
drainage of other lands, § 59, p 410 
Natural watercourses, use of as conduit or outlet, § 
39, p. 343 

Navigable canal, construction of drain permitting 
use as, character and sufficiency as affected by, 
§ 39, p. 340 

Navigable streams, current retards, authority of dis¬ 
trict to construct and install, § 39, p. 343 


Negligence, 

Drainage and reclamation districts, liability for, 

§ 12, p. 262 

Injuries from defects or obstructions caused by, 
liability in respect of, § 51, pp. 381-393 
Officers of drainage district, liability for, § 12, 
p. 278 

Negotiable orders, contracts for construction of drains, 
orders issued to contractors in payment of com¬ 
pensation as negotiable, § 43, p. 365 
Negotiability, bonds of drainage distiict, S 12, p. 268 
New trial, establishment, proceedings for, § 31 
Nominal jilaiiitiffs, certiorari pioceedings for review, 
§33 

Nonuser, drainage and reclamation districts, forfei¬ 
ture of corpoiate powers by, § 9, j). 251 
Notice, 

Alteration of drainage or reclamation district, 
proceeding foi, § 8, p 247 
Appeal, § .32, p. 322 
Assessments and special taxes, 

Notue of a])plicatioii for judgment and sale 
111 i>ro( ending to enfoue, § 84, p. 472 
Proceedings for assessment, § (»3 
Re\ lew of assessments, § 72, p. 440 
Bonds, issuance of, § 12, i> 266 
Certiorari, review by, § 3.3 

Commissioners oi A’iewers to whom application 
is referred, filing and hearing of objections, 
§ 25, p. .307 

Consolidation of drainage districts, § 10 
Contracts foi construction of drains, bidding, § 
4.3, p. .347 

Damages from construction or maintenance of 
drain, pr(M*eedings to assess, § 50, p. 388 
Drainage and r(‘Clamation distiicts, dissolution of 
distiict, §9, p. 252 
EstablisliiiK'iit, ante 

Improvements in existing drains, necessity of, § 
45, j). 379 

Lien of drainage assessments, purchaser of land 
ns chargeci with constructive notice thereof, 
§ 77, p. 4f>2 

Maintenance and repair, allotment of work among 
landowners, § 47 
Repairs, necessity of, § 46, p. 382 
Sale of land to t'lifoice drainage tax, § 85, p. 480, 
n. 64 

Nuisance, drainage and reclamation districts, crea¬ 
tion of, § 12, p. 2.58, n 10 

Nunc pro tunc amendment, order establishing drain 
or district, § 29, p. 317 
Oath, 

Assessors, § 61, p. 416 

Commissioners of drainage districts, § 11, p. 2.56 
Hearing on report of commissioners or viewers, 
witnesses examined without oath, § 28, p. 
310 

Objections, 

Assc'ssments and special taxes, ante 
I’etitioii for establishment, § 24 
Reports of commissioners or viewers, 

Hearing on, § 25, p. 307 
To whom application is referred, § 27 
Obstructions, 

Injunction to prevent, § 52 
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Obstrurtions—Continued, 

Injuries from, liability in respect of, § 51, pp. 
389-393 

Liability for obstruc tion of drain, § 52 
Offense, § 54 

Procedure for removal of, § 52 
Removal, district as authorized to compel, § 52 
Occasional injuries, construction or maintenance re¬ 
sulting in, liability for damage, § 51, p. 390 
Offense's incident to construction, maintenance or use, 
§ 54 

Officers. Drainage and reclamation districts, ante 
Omissions, assessment of benefits, validity of entire 
assessment as affected, § (55, p. 423 
Open hearings, establishment, § 28, p. 310, n. 85 
Orders, 

Apjieal and error, proceedings for review, § 32, 
p. 321 

Eslablishinent of drain or district, § 29, p. 314 
Ordinances, assessments and special taxes, levy of 
assessment by, § Cl, p. 414 
Organization, 

tVists, liability for, § 34, p 329 
Drainage and reclamation districts. 

Jurisdiction of procfH*diiigs, § 18, pp. 28(5-289 
1‘uhlication of petition, § 23, p. 3(K) 

Pioc(*ediiigs for, § 14 

Private' corpoiations or associations, drainage 
pu I poses, § 15 

Subdistncts, proceedings for, § 7, p. 243 
Outlets, 

Enlargement of natural or artiheial channels 
ljung beyond boundaries of district for pur¬ 
pose of, § 39, p. 344 

Location in plan to provide sufficient outlet, § 
39, p. 339 

Natural watercourses, use as, § 39, p. 343 
Overflow districts, construction of canals or drains 
for draining of, power to piovide for, § 2 
Overlapping lands, assessments and special taxes, lia¬ 
bility as to, § 57, I). 403, n. 41 
Parties, 

Additional assessment of benefits, proceedings for, 
§ 76, p. 459 

Appeal and error, § 32, p. 321 
Assessments and special taxes. 

Equitable proceedings for relief, § 75, p. 450 
Proc*eedings for, § 84, p. 473 
Review of ass(\ssments, § 72, p. 440 
Bond of contractor, actions on, § 43, p. 358 
Bonds, ac'tions by bondholders, § 12, p. 270 
Certiorari proceedings for review, § 33 
Damages for injuries from defects or obstruc¬ 
tions, proceedings to recover, § 51, p. 392 
Drainage and r<K*lamation districts, actions by or 
against, § 13, ji. 281 
Establishment, procc'edings for, § 19 
Reassessment of benefits, proci'edings for, § 76 p. 
459 

Remonstrances to petition for establishment, ^ 24 
Removal of obstructions, proceedings for, § 52 
Setting aside proceedings to establish, action for, 
§ 35, n. 32 

I^ast indebtedness, additional assessment of benefits 
for purpose of paying, § 76, p. 457 
Payment, 

Assessments and special taxes, ante 


Paymen t—tinned. 

Bonds, 

Applit*ation of revenues to, § 12, p. 273 
l*riority in respect of, § 12, p. 274 
Contrac'ts for c*onstruction of drains, progress 
of work, ^ 43, p. 366 

Wan ants, drainage and reclamation districts, 
§ 12, p 264 

I*ecuniary interests, contracts for construction of 
drains, validity as affected by pecuniary interest 
of officer in, § 43, p. 352 

Penalties, assessments and special taxes, nonpayment 
of, § 79 

Percentage tax, abandonment of project before con¬ 
struction, assessment on basis of, § 59, p. 410, n. 
19 

Performance, contracts for construction of drains, § 
43. p 360 
Petition, 

Abandonment of drain, § 53 
Assessments and special taxes, § 62 

Eipiitable proceeding for relief, § 75, p. 451 
I’roceedings to enfoi*ce, § 84, p. 473 
Bonds, issuance of. § 12, p. 266 
Establishment, ante 

Improvement of existing drains, necessity of, 5 
25, p. 378 

Organization of reclamation district, publication 
of, § 23. p. 300 

Refunding bonds, issuance of, § 12, p. 267 
Pipe lines, assessments and spe<*ial taxes, liability 
to assessment for benefits, § 57, p 402 
Plan of construction. 

Approval of as condition precedent to construe- 
tion, S 43, p. 347 

Bridges, construction in accordance with, § 44, p. 
372 

Change in, § 39, p. 342 

Contract for construction of drain as including, 
§ 43, p. 358 

Damages resulting from unauthorized departure 
from, contractor’s liability for, § 51, p. 391 
Engineers, employment for iireparation of, § 41 
Improvements or extensions, making in accord¬ 
ance with plan submitted, § 45, p. 377 
Reassessment or additional assessment of benefits, 
making or filing of, § 76, p. 459 
Pleading, 

Alteration of drainage districts, proceedings for, § 
8, p. 248 

Appeal and error, § 32, p. 324 
Assessments and spi'cial taxes, 

Eipiitable procec'ding for relief, $ 75, p. 451 
Proceedings to enforce, § 84, p. 473 
Bond of contractor, actions on, § 43, p. 358 
Bonds, actions by bondholders, § 12, p 276 
Damages for injuries from obstructions, proceed¬ 
ing to recover, § 51, p. 392 
Drainage and reclamation districts, actions by or 
against, § 13, p. 282 

Establishment, articles of association or incor¬ 
poration of district in lieu of, § 21 
Expenses preliminary to establishment, action to 
recover, § 34, p. 332 

Extensions or alterations, proceedings for, § 45, 
p. 379 
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Pleading—Continued, 

Improvement in existing drains, proceedings for, 
§ 45, p. 379 

Removal of obstructions, proceedings for, § 52 
Police jury. 

Commissioners and other drainage officers, pow¬ 
er to appoint, § 11, p 254 

Enlargement or extending limits of drainage dis¬ 
tricts, jurisdiction of proceedings, § 8, p. 247 
Police 1)0 wer, 

Construction of drains under, § 2 
Corporations or organizations for drainage pur¬ 
pose's, authorization under, § 15 
Political snbdi\ isiuns, 

Drainage or reclamation districts as, S d, p. 239 
Parties to proewding for establishment of, § 19 
Prayer, afipeal and error, jiroceedings for appeal, § 
32, p. 321 

I*relimiiiary expenses, 

Additional assessment of bem'fits for purpose of, § 
7G, p. 457 

Dissolution of district, levy of special assess¬ 
ment for expenses, § 56, p. 39t) 

Drainage and reclamation disti icts, liability in 
respec t of, § 12, p 26.3, u 58, 63 
I’reliminary pi occH'dings, 

Appeal and error, orders as review able, § 32, p. 
320 

Bonds, issuance of, § 12, p. 266 
Establishment, expenses, liability for, § 34, p. 329 
Premature actions. 

Assessments and special taxes, equitable proceed¬ 
ings for relief from, § 75, p. 452 
Drainage and reclamation districts, actions by or 
against, § 13, p. 280 
Presumptions, 

Appeal and error, § 32, p. 323 

I*roceedings to enforce drainage assessment, 
§ 84, p. 478 

Assessments and special taxes. 

Appeal and error, § 72, p 442 
Correctness of, § 71, p. 435; § 73 
Equitable proceedings for relief from, S 75, 
p. 453 

Proceedings to enforce, § 84, p. 475 
Benefits, § .59, p. 412 

Lunds within drainage or reclamation dis¬ 
trict, § 7, p. 242 

Establishment, regularity of proceedings, § 18, p. 
287 

Harmless error, § 32, p. 323 

Jurisdiction in respect of drainage proceedings, 
§ 36, p. 3:U) 

Sale of land to enforce drainage assessment or 
tax, validity of, § 85, p. 483 

Prima facie evidence, assessments and special taxes, 
hearing on objections to, § 69 
Priorities, 

Bonds, § 12, p. 272 

IJen of drainage assessments, § 77, p. 462 
Warrants, drainage and reclamation districts, § 
12. p. 264 

Private con>orations. 

Assessments or special taxes, delegation of power 
to levy to. § p. 397 

Drainage and reclamation districts as, S 6, p. 240 


Private corporations—Continued, 

Organization for drainage purposes, legirfatlve 
power to authorize, § 15 

Private purposes, power to provide for construction 
of drains for, § 4 
Procedure, 

Additional assessment of benefits, § 76, p. 458 
Alteration, 

Diainage and reclamation districts, § 8, p. 246 
Existing drains, § 45, p. 377 
Assessment and siiecial taxes, §§ 62-64, pp. 417- 
421 

Collection and enforcement of assessments, § 
St. i>i). 471-478 

Recovery back of taxes, paid, § 80 
Certiorari, re\ lew^ of proceedings by, § 3.3 
Collectitin of drainage assessments, § 84, pp. 471- 
478 

Commissioners or view^ers to whom application is 
referred, $ 25, p. 304 
Damages from. 

Construction or maintenance, recovery of, 

50, p .388 

Defc'C'ts or obstructions, § 51, ]i .392 
Dissolution of drainage distiict, § 9, ji. 251 
Establishment. 17-34, pp 2S4-.3.32 
lte(o\ery of expens<‘s, § .34, ji 3.31 
Extension f»f drains, § 4.5, p. 377 
Improvement of existing drains, § 45, p ,377 
Organization, siibdistricts, S 7, p 21.3 
Reassessment of benellts, § 76, p 458 
Removal of obstructions to drains, conipliam e 
with statutory provisions relating to, § 52 
Repairs, compelling of, § 46, j) 382 
Rights of w ay, acquisition of, § 40 
Process, drainage and ledamation districts, action^ 
by or against, f 1.3, p 282 

Pi ogress of work, consti action of diains, pajunent oi 
contract in accordance with, § 43, p. 366 
Proof, 

Assessments and special taxes, rnocet^diiigs to en¬ 
force, § 84, p. 475 

Damages for injuries from defects or obsti ac¬ 
tions, proceedings to rec’over, § 51, p. 392 
Prospective injuries, construction or maintenance of 
drain, damages as recoverable for, § .50, j). 38. 
Protest, assessments and special taxi's, ii'covery of 
assessments or taxes paid under protest, § 80 
Public benefit, assessments, predication on, § 56, p. 
401 

Public corporations, drainage or reclamation districts 
as, % 6, p. 238 

Public welfare, establishment to promote, § 4 
Publication of service, notice, proceedings for es¬ 
tablishment, § 23, p. 300 
Pui poses, establishment of drains, § 4 
Quantum meruit, contracts for construction of drains, 
i*omi>ensatlon as recoverable on, § 43, p. 365 
Quasi judicial proceedings, establishment, § 17 
Quasi public corjioratioiis, drainage or reclamation 
districts as, § 6, p. 2.38 

Quicksand, encountering of as warranting extra com¬ 
pensation under contract for construction of 
drain, § 43, p. 364, n. 18 

Quo warranto, officers of drainage district, ousting 
from office by, S 11, p. 257 
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Railroads, 

Additional assessment of benefits against, § 76, 
p. 4r)r., n. 56 

Assessments and special taxes. 

Liability to assessment for benefits, § 57, p. 
406 

Set-off of benefits contributed by work done, 

§ 66, p. 425, n. 43 

Bridges over drains intersecting lines, duty of 
building and maintaining, § 44, p. 374 
Compelling constriu-tion by, § 2, n. 34 
(-onstriiction on or across right of way, $ 40 
Culverts in respect of drains intersecting lines, 
duty of constructing and maintaining, § 44, p. 
374 

Damages from ainstiuction or maintenance, re¬ 
covery of, § 50, p. 386, n. (‘A 
Establishment of drainage ditch across in natural 
channel of stream, § 39, p 343 
Gross earnings tax in lieu of taxes and assess- 
nieiits for benefits, § 57, p 407 
Trestle over drainage ditch, reasonable time for 
removal, S 52. n 48 

Ratable projicrty, assessments of special taxes, prop¬ 
erty included within statute relating to, § 57, p. 
402, n 21 

Reassessment of benefits, § 76, pf» 454-400 
Proceedings for, § 76, p 458 
Re^ iew in proceedings for, § 76, p. 459 
Receivers, 

Assessments and special taxes, appointment for 
purpose of collecting, § 81, p. 469 
Drainage board, appointment without hearing or 
Mifhcieiit grounds, ^ 75, p 454 
Drainage district, apiiointraent for, § 13, p. 283 
Rt'clamation districts Drainage and reclamation dis¬ 
tricts, ante 

Reclamation of swamp or agricultural lands, validity 
of statute authorizing drainage for, § 4 
Reclassification of lands, iiiieipiality of prior assess- 
iiKMit of benefits authorizing, § 76, p. 458 
RlH'Old, 

Appeal and error, § 32, p. 322 
Assessments and special taxes, 

A PI leal from assessment, ii 72, p. 441 
I*roc(^diiigs for assessment, § 64 
Commissionei s, drainage and reclamation dis¬ 
tricts, § 12, p 278 

Prweedings for establishment, § 30 
Ihslemption, sale of land for delinquent tax or assess¬ 
ment, ^ 85, p. 484 
Ri'funding bonds, 

Compliance with statutes regulating proceedings 
preliminary to issuance, § 12, p. 267 
District created from territory belonging to an¬ 
other district, issuance for proportionate jiart 
of indebtedness, § 12, p. 2(i6 
Elections to determine issuance of, § 12, p 267 
Maturity, authority to exU^iid, § 12, p. 268, n 24 
Moratorium Act, effect on, § 12, p. 270, n. 4f> 
Sinking fund, creation for payment of, § 12, i». 272 
Statutory provisions, compliance with, § 12, p. 267 
Surrender of outstanding bonds as prerequisite 
to order providing for, § 12, ji. 267 
Refunding warrants, drainage and reclamation dis¬ 
tricts, exchange of warrants for, § 12, p. 264 
Rehearing, establishment, proceedings for, § 31 


Relaying drains, prior attempt void for want of juris¬ 
diction, { 41 
Release, 

Damages from construction or maintenance, waiv¬ 
er of right by, § 50, p. 386 
Rights of way, acquisition by, § 40 
Remaindermen, notice of prweeding for establish¬ 
ment, § 23, p. 298 

Remand, report of commissioners or viewers to whom 
application is referred, § 29, p. 314 
Remt'dies, 

See, also, Actions, ante 
Assessments and sp€‘cial taxes. 

Collection and enforcement of, §§ 81-85, pp. 
467-484 

Confirmation or revision by court, § 71, p. 
435 

Bonds, statutory method or process of payment 
as exclusive, g 12, p. 275 

Contracts for construction of drains, contractor’s 
remedies, § 43, p. 364 

Damages from construction or maintenance of 
drain, recovery of, § 50, p. 388 
Injunction, ante 

Laborers, contracts for construction of drains, § 
43. p. 369 

Materialmen, contracts for construction of drains, 
g 43, p. 369 

Subcontractors, contracts for construction of 
drains, g 43, p. 369 
Remonstrances, 

Improvements in existing drains, opportunity for 
as essential, § 45, p. 379 
Petition for establishment, § 24 
Repairs, proceedings to require, § 46, p. 383 
Repoit of commissioners or viewers to whom ap¬ 
plication is referred, § 27 
Costs, § 34, p. 329 
New tiial in hearing on, g 31 
Removal fiom office, commissioners of drainage dis¬ 
trict, § 11, p. 257 

Renumdation, easement acquired by district as ex¬ 
tinguished by, § 40 
Reorganization, § 10 

Liability accompanying, § 12, p. 263 
Lialality on contract for construction of diain 
as affected by, § 43, p. 367 
Repair, g§ 46-48, iip. 380-384 

Additional assessment of benefits for purpose of, 
§76, p. 457, n fki 

Allotment of work among landowners, § 47 
Assessments, authority to levy for, § 56, p. 399 
Conti a( ts. 

Breach of ciintract as result of failure to 
make, § 43, p. 361 
Performance of work by, § 48 
Discretion relating to necessity or expediency 
of, § 46, p 382 

Drainage and reclamation districts, warrants for, 
§ 12, p. 263 

Duty of making, g 46, p. 381 
Estoiipel to object to, § 46, p. 381, n. 4 
ExiK'nse of, recovery by action against landown¬ 
er, § 47 

Failure to repair, liability for injuries resulting, g 
51, p. 390 

Jurisdiction of, § 47 
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Repai r—Continued, 

Jurisdictional defects in letting of contract for, 
objections to assessment on ground of, § 
67 

Method pursued in obtaining, § 46, p. 382 
Personal liability of drainage officers for fail¬ 
ure to repair, § 51, p 391 
Proceedings to compel, § 46, p. 382 
Remonstrances, proceedings to compel, § 26, p. 
383 

Review of proc^eedings for, § 46, p. 383 
Repeals, statutory provisions, § 3 

Assessments and special taxes, § 55, p. 398 
Reply, assessments and special taxes, proi'eedings to 
enforce, § 84, p. 475 
Reports, 

Assessments and special taxes, commissioners or 
viewers, § 62 

Commissioners or viewers to whom application is 
referred, § 25. p 305 

Dismissal for failure to file in time, § 29, p. 
314 

Remonstrance to, § 27 

Resubmission after lemand of, § 29, p. 314 
Improvements in existing drains, drainage officers 
as required to make, § 45, p 379 
Rescission, contract for construction of drain, § 43, 
p. 359 

Residence, officers of drainage districts, requirements 
as to, § 11, p 256 

Resolutions, assessments and special taxes, levy by, 
§ 61, p 414 

Responsiveness, contract for (on struct ion of drams, 
bids as recpiiriMl to be responsive to notice or 
ad\ ertisem«*iits, § 43, p. 349 
Retrospective operation, statutory provisions, § 3 
Return, certiorari prot oedings, conclusiveness, § 33 
Review, 

See, also, appeal and error, ante 
Additional assessment of lienefits, § 76, p. 459 
Assessments and spec'ial taxes, ante 
Certioiari proceeding, § iW 

Collection and enforcement of assessments, pro¬ 
ceedings for, § 84, p 477 

Damages from constiuction or maintenance of 
diain, pjoccediiigs to assess, § ,50, p ,388 
Exterisiruis or alterations, judgment or order in 
pioCf'Cdiiigs for, § 45. ji. 380 
Impro\ements, judgment or Older in proc*ee<ling 
for, § 45, p 380 

Maintename, pioceedings for, § 46, p. 38^1 
Mandamus, § 32, p 319 
Reassessincmt of benefits, § 76, p. 459 
Repairs, decision in respect to necessity or ex¬ 
pediency of making, § 46, p. 382 
Revision, assessments and siiecial taxes, 

Boards or officers, § 69 
Courts, § 71, p. 435 
Rights of way, 

Acquisition of, § 40 

Assessments and special taxes, lands taken for 
right of way as not subject to assessment for 
benefits, § 57, p. 404 

Drainage and reclamation districts, warrants is¬ 
sued for, § 12, p 263 

Fences, duty of district to fence, $ 44, p. 372 
Necessity of procuring, § 40 


Rights of way—Continued, 

R^ease of damages caused by, recovery of dam¬ 
ages caused by negligenc'e in construction as 
afTected, S fiO, p. 386 
Route, change in, § 39, p. 342 

Rubbish, removal from watercourses, statutory pro¬ 
visions relating to, § 39, p. 344, n. 47 
Safety, establishment for purpose of public safety, 
§ 4, n. 45 

Salary, drainage officers and employees, § 12, p. 279 
Sale of lands, assessments and special taxes, pro¬ 
ceedings to enforce, § 85, pp. 478-484 
Sanitary districts. 

Injunction against unauthorized use of channel 
constnic’ted for disposal of sewage, § 49 
Money obligations, consulting engineer and <*oni- 
mittee of trustees as not empowered to bind 
district for payment of, § 12, p. 262, n. 50 
Savings clause, statutory provisitms, § 3 
School lands. 

Assessments and special taxes, 

Liability to assessment, § 57. p 405 
Sale of for payment of tax, § 85, p 479 
Drainage and reclamation districts, inclusion of, 
8 7, p 241 

Sea walls, construction of as not authorized in es- 
tablishiiKait of dram, 8 39. p 340, n 97 
Secoiifl notice, establishment, circumstances under 
which authorized, § 23, p. 301 
Secretaiy of War, approval of as essential to in¬ 
stallation of current retaids in na\igable stream, 
§ 39, p 343 

Sections, construction work, letting of contract, § 43. 
p 349 

Secuiit.v, contract for construction of diains, deposit 
as by succc'ssful bidder, § 43, p 349 
Service of notice. prrM'ec^dings foi, 

Assessment of bemedits, § 63 
Establishment, § 23, p. 299 

Set-off and counterclaim, assessments and sjiecial 
taxes. 

Damages as projier subjint of, ^ 66, p 428 
Procc'cdiiigs to enforce, § 84, p 475 
Setting aside. 

Additional assessment of bemetits, § 76, p. 459 
Assessments and spcnial taxes, 

Actions to set aside, § 75, iip 447-454 
Appeal and error, 8 72, p 443 
Irregularities in proci‘edings as ground for, 
8 07 

Lack of mathematical precision as ground, § 
75, p 448, n. 95 

Premature actions for, § 75, p. 452 
Proceedings to establish, actions for, § 35 
Sale of land for deliiiciuent assessmemts, invalid 
sale, 8 85, p 483 

Several counties or townships, drain located in, juris¬ 
diction of prcKx^dings to establish, § 18, p. 288 
Sewage*, 

Construction of drain so as to permit Incidental 
use for carrying off, character and suffi¬ 
ciency as affected by, § 39, p. 340 
Sanitary district constructing channel for dis¬ 
posal of, enjoining unauthorized use, 8 49 

Sewers, 

Distinguished, § 1, n. 3 
Term as denoting, § 1 
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Sheriffs, assessments and special taxes, collecting of¬ 
ficer of district, S 81. P. 469 
Signature, 

Articles of association or incorporation, § 21 
Petition for establishment, $ 20, p. 293 
Report of commissioners or viewers, to whom 
application is referred, § 25, p. 307 
Sinking fund. 

Assessments and special taxes, validity of tax to 
provide, § 56, p. 402 

Bonds, creation for payment of, § 12, p. 272 
Special benefits, assessments and special benefits, 
consideration of in determining benefits by con¬ 
struction of drain, § 59, p. 411 
Special taxes. Assessments and special taxes, ante. 
Specifications, 

Approval of as condition precedent to contract 
for construction of drain, § 43, p. 347 
Bridges, construction in accordance with, | 44, 
p 372 

Coiitratt for construction of drain as including, § 
4.3, p. 358 

Engineer, employmcmt for purpose of preparing, § 
41 

Petition for cstablislimcnt accompanied by, § 20, p. 
292 

Reassessment or additional assessnu'iit of benefits, 
making or filing of, § 76, ji 459 
Speculative benefits, assessments and special taxes, 
predication on, $ 59, p 411 

State tax collector, assessments and special taxes, 
(ollectioii by, § 81, p 469 
States, 

Assessments and special taxes, lands of as sub¬ 
ject to assessments, § 57, p 405 
Estoppel, assertion that corpoiation has no legal 
existence, § 38 
StatiitoiT in-ovisions, § 3 

Abandonment of drain, § 53 

Additional assessnient of benefits, § 76, p. 454 
Pioceeding for, }} 7(i, p 4.5S 
Agreenumt of landowners, (*stablishineiit by, § 16 
Alteration of existing diaiiis, 45, p. 375 
PiXM-edure govi*i ikmI by, ^ 25, p. 377 
Aniendineiit and repeal, § 3 

Ajiiieal and error, coniiiliance with, § 32, p. 321 
Right of appeal, § 32, ji. 319 
Apportionment of const i net ion work among land- 
owners. § 42 

Assessments and special taxes. 

Amount as controlled by, § 58 
Ajipeal and error, § 72, p 439 
Assessment rolls and lecoids in proceedings 
for assessment, § 64 

Certificates for work done against specific 
property, § 86 

Collection and enfoicement of assessments. 
Conditions precedent, § 82 
Defenses, § 8.3 
Procf'edings for, § 84, p. 471 
Confirmation or revision by courts, § 71, p. 
435 

Construction of, § 55, p. 398 
Curative statutes, § 67 

Disposition of funds derived from, § 87 
Hearing in proceeding for assessment, § 63 
Interest on assessments, § 58, n. 1 

28 C.J S.—74 


Statutory provisions—Continued, 

Assessments and special taxes—Continued, 

Licvy and assessment of, $ 61, p. 414 

Lien of, § 77, p. 460 

Medium of payment, § 78 

Mode of assessment, § 65, p. 422 

Mode of collection, § 81, p 467 

Notice of proceedings for assessment, $ 63 

Payment, 

Medium of, § 78 

Recovery back of payments made, § 80 
Proceedings for assessment, § 62 
Projierty liable, § 57, p. 402 
l*un)Ose of levy or assessment, § 56, p. 398 
Recovery back of payments made, § 80 
Repeal, § 55, p. .398 
Re\iew in respect of, § 70 
Time of payment, 78 
Validity, § 55, p. .396 
Waiver of objections to, § 68 
Written objections to as essential, § 69 
Board of review% appeal from decision of local 
authorities to, § 32, p. 319 
Bonds, 

Compliance with in issuing bonds, § 12, p. 266 
Confirmation of, § 12, p 271 
Conti actors for construction of drains, § 43, p. 
35.3 

Disjiosition of, § 12, p 268 
Eli'ction to determine issuance, § 12, p. 266 
Foim and extHi^ution of, § 12, p. 267 
Interest, § 12, p. 267 
Issuance of, § 12, p. 2(>8 
laeii on lands within district, § 12, p. 272 
Maturity, § 12, p 267 
Payment of, § 12, p. 273 
Priority, payment of, § 12, p 274 
Remedies, exclusiveness, § 12, p. 275 
Sale of, § 12, p 268 
Secuiity, § 12, p. 271 
Validating statute, § 12, p. 271 
Validity as dependent on, § 12, p. 269 
Certiorari, errors and irregularities in proceed¬ 
ings taken advantage of by, § .35 
Commissioners of drainage distiict, 

Conijamsation as dependent on, § 12, p. 279 
Duties pi escribed by, § 12, p. 277 
Commissioners or viewcu-s to whom apiilication 
is referred, mandatory provisions, § 25, p. 
.305 

Construction of, § 3 
Contractors' bonds, § 43, p. 3.53 

Contracts, construction of drains, § 43, p. 347 
Modification, § 4.3, p .359 
Notice for Inds, § 4.3, p. 348 
Costs, proceedings to establish, § .34, p. 329 
Curative statutes, assessments and special taxes, 
§ 67 

Drainage and reclamation districts. 

Actions by or against, § 13, p. 280 
Annexation of land, § 8, p. 245 
Boundaries as rc'Quired to be defined with 
certainty, § 7, p. 240 

Costs in actions by or against, § 13, p. 283 
Judgment and relief in action by or against 
district, § 13, p. 282 
Organization, $ 14 
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Statutory provisions—Continued, 

Drainage and reclamation districts—Continued, 
Origin, § 6, p. 238 

Parties to actions by or against, § 13, p. 281 
Poweis derived from, § 12, p. 258 
Proceedings relating to alteration of, § 8, p. 
246 

Statutory origin, § 6, p 238 
Validity of statute providing for establish¬ 
ment, § 6, p 237 

Drainage officers, comjiensation, § 12, p 279 
Establishment, 

Hearing on report of commissioners or view¬ 
ers, § 28, p. 310 

Jurisdiction of proceedings, § 18, p 286 
Landowners over lands of othei’s, § 16 
Notice, § 23, p 297 

Time of giving, § 23, p. 299 
Proceedings for as legulated by statute, § 17 
Record of proceedings, § 30 
Remonstrances or objections to petition, § 24 
Reiieal, § 3 

Several counties or townships, jurisdiction 
to establish drain located in, § 18, p 288 
Estoppel to contest validity of diainage statute. 
§ 38 

Extension of existing system, § 45, p 375 
Piocedure governed by, § 45, p 377 
Highw’ays, bridges over drains crossing, § 44, p 
372 

Improv(»ments, § 45, p. 375 

Piocedure governed by, § 45, p. 377 
Injunction against formation of district not ere 
ated under statute, § 35 
Lien, assessment for benefits, § 77, p. 460 
Location of drain, § 39, p. 339 
Maintenance, 

Allotment of work among landowners, § 47 
Duty in lespect of, § 46, p. 380 
Notice, establishment, § 23, p. 297 
Offenses incident to construction, maintenance or 
use, § 54 

Officers of drainage district, 

t'oiiipciisation as dependent on, § 12, p. 279 
I’owcrs conferreci by, H 12, p. 259 
Oiiiissioiis from statute, § 3 
Petition for establishment, § 20, p. 291 

Methods to be adopted as re<iuired to be 
shown, § 20, p. 291 
Plan of construction, § 39, p. 339 
Proceedings for establishmcmt, § 17 
Qii<iliii(‘ations of diainage commissioners, § 11, p. 
255 

Reassessment of benefits, § 76, p. 454 
ProccMMling for, § 76, p. 458 
Removal of obsti uctions, procedui-e to be fol¬ 
lowed, § 52 
Repairs, 

Allotment of work among landowneis, § 47 
Duty of making, § 46, p. 381 
RetrospcH'tive operation, § 3 

Sale of land to enforce assessment of tax, re¬ 
demption, § 85, p 484 

Subdistricts, application to proceedings in which 
petition for additional diainage was filed 
prior to enactment, 8 7, p. 243 
Tile drains, authorization, § 39, p. 341 


Statutory provisions—Continued, 

Title as treating only of prcK'eedings under, § 1 
Vacation of drain, § 53 

Wan ants, drainage and reclamation districts, § 
12, p. 263 
Stipulations, 

Assessments and special taxes, waiver of objec¬ 
tion by, § 68 

Contracts for construction of drains, validity as 
affected, § 43, p. 352 

Drainage and reclamation districts, power to en¬ 
ter into, § 12, p. 261 
Straightening ditch. 

Authority as to, § 45, p. 375 

Natural streams, power of district in respect of, 
§ 39, p. 343 

Street railroads, assessments and special taxes, lialiil- 
ity to assessment for benefits, § 57, p. 406 
Streets, assessments and special taxes, liability to as¬ 
sessment for benefits, § 57, p. 406 
Siibconti actors, construction of drain, 

Rond, § 43, p 355, n 88 

Extra compensation for extra work, § 43, p. 370 
Rights and remedies of, § 43, p 369 
Subdistricts, 

Assessments and special taxes, liability to assess¬ 
ment for connection with lateral drains, § 57, 
p. 404 

Organization of drainage and reclamation dis¬ 
tricts, § 7, p 243 

Recdamation of larger district theretofore cre¬ 
ated, cieation of, § 6, p 237, n. 54 
Subletting, contracts for construction of drains, § 43, 
p. 359 

Sulisidiary ditches, iMiwer to construct, § 39, p 341 
Sui generis, drainage or reclamation districts as, § 6, 
p 238 

Summary proceedings, assessments and special tax(‘s, 
erifoi cement of delinquent taxes, § 81, p. 468 
Supersedeas, appeal and eiioi, § 32, p. 323 

Assessments and special taxes, § 72, p 441 
Supervision, construction of drains, § 41 
Supplemental older, establishment of drain or dis¬ 
trict, § 29, p 316 

Supplemental petition, estalilishment, § 20, p 2JI5 
Siipplemontal report, commissioners or viewers to 
whom appliiation is lefeired, § 25, p. 307 
Supph*inentaiy proceedings, drainage and leclamation 
distiicls, annexation of lands outside distiict, § 
8, p. 246 

Sill face water drainage, drainage and reclamation dis¬ 
tricts, exclusive jurisdiction over, § 12, p 259 
Surplus, unexpended funds of district, distribution 
among c*oiitributora, § 87 

Surplusage, petition for establishment, § 20, p 291 
Swamplands, reclamacion of, validity of statute aii- 
thoiizing, § 4 

Tax anticipation notes, assessments and special taxes, 
authority to levy tax for payment of, § 56, p 401, 
n. 17 

Tax sales, lien for drainage assessment as affected 
l)y. § 77, p. 461 

Taxatifin, construction of drains under general taxing 

power, § 2 

Taxes. Assessments and special taxes, ante 
Taxing districts, drainage and reclamation districts 
as, § 6, p. 239 
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Temporary injunotion. 

Assessments and speeial taxes, damages award¬ 
ed on dissolution, § 75, p. 454 
Construction of drain, § 37, n. 72 
Termination, drainage and reclamation districts, § 
9, pp. 250-253 

Territorial extent, drainage and reclamation dis¬ 
tricts, § 7, pp. 240-244 
Tile drains, authorization of, § 39, p. 341 
Timber, 

Lien for assessment as attaching to timber on 
land, § 77, p. 401 

Rights of way, owner’s right to cut, § 40 
Time, 

Ajipc'al and error, pioceedings for leview, § 32, p. 
321 

Asses'siiionts and special taxes, 

Asreitainment of l»enefits, § 59, p. 412 
Le\y of, § 61. p. 415 
Objections to, § 09 
Pavnieiit of assessments, § 78 
Reiif'fits, aseertainnient of for assessment pur¬ 
poses, § 59, p. 412 
Certioiaii, application for, § 33 

Conti acts for construction of diains, performance 
of, § 43, p. 301 

Dismissal of proceedings for establishment, mo¬ 
tion for, § 29, p 314 

Hearing on report of commissioners or vieweis 
to whom application is referred, § 28, p 310 
Levy of assessments or special taxes, § 01, p. 
415 

Notice, proceedings for establishment, § 23, p. 
299 

Payment of assessments, § 78 

Reioid of pKK'eedings for establishment, § 30 
Remonstrances to, 

IVtition for establishment, § 24 
Report of commissioners or viewers to whom 
application is leferred, 27 
Report of commissioners or viewers to whom ap¬ 
plication IS referred, § 25, p. 307 
Title, lands over which drain is constructed, S 40 
Torts, drainage and reclamation districts, liability 
in lespect of, § 12, p. 261 

Town clerk, commissioners and other officers of drain¬ 
age district, power to appoint, § 11, p. 254 
Towns, 

Assessments and special taxes. 

Lands located within boundaries of as sub¬ 
ject to assessment, § 57, p. 403 
Liability to assessment, § 57, p. 405 
Bridges, duty of constructing and maintaining 
on highways crossed by drains, § 44, p. 374 
Bonds issued under provisions of drainage law, 
lien on, § 12, p. 272 
Power to construct, § 2 
Townships, 

Assessments against, mandamus to compel levy of 
taxes for payment of, § 81, p. 468 
Delegation of power to, § 2 

Establishment, party to proceeding for, § 19 
Injunction against construction of drain, main¬ 
tenance of bill on behalf of landowner whose 
lands would be injured, § 37 
Repair of drainage ditch constructed by, authority 
in respect of, $ 46, p. 381, n. 97 


Townships—Ckmtinued, 

Repairs, jurisdiction of trustee In respect to al¬ 
lotment among landowners, § 47 
Supervision of work of construction, § 41 
Treasurer, drainage and reclamation districts. 
Actions by, § 13, p. 280 

County ticasurer as guarantor of funds entrusted 
to him as ex officio treasurer of district, 5 
12, p. 278 

Duties and liabilities, § 12, p, 278 
Trespass, contractor entering upon land and digging 
ditch as liable to landowner for, § 51, p. 392 
Trestles, drainage ditch, railroad as entitled to rea¬ 
sonable time to remove, § 52, n. 48 
Trial. 

Assessments and special taxes. 

Collection and enforcement of assessments, § 
84, p 477 

Confirmation or revision by court, § 71, p. 
430 

Drainage and reclamation districts, actions by or 
against, § 13, p. 282 
Trial de no\o, appeal, § 32, p 323 

Tiover and conversion, drainage officers, liability on 
Imnd foi conveisioii of diaiiiage Jissessinents, § 
12, p. 278 

Ultra \iies contracts, drainage and reclamation dis¬ 
tricts, landowners as authorized to sue for can¬ 
cellation of, § 13, p. 280 

Unconstitutional law, organization of district under, 
injunction against distiict officers from proceed¬ 
ing to collect assc'ssmeiit, § 30, p. 335 
Uniformity, assessments and special taxes, § 65, p. 423, 
n. 30 

Unit, assessment of benefits by, § 05, p. 422 
United States, assessments and special taxes, lands 
of as subject to assessment, § 57, p 404 
l^se complainant, assessments and special taxes, pro- 
ceiMlings to enforce, § 84, p. 473 
Use of drains. 

Authorization, § 49 
OfTenses incident to, § 54 

User, drainage and reclamation districts by, § 6, p. 240 
Lands included, § 7, p. 244 
Petition for establishment, § 20, p. 292 
Vacation, 

Assessments and special taxes, evidence in action 
to vacate assessment, § 75, p 453 
Statutory authorization, § 53 
Validation, 

Bonds of drainage district, § 12, p. 271 
Curative acts, § 3 

Value, assessment of benefits by, § 05, p. 422 
Variance, 

Assessments and special taxes, pr(K*eedings to 
enforce, § 84, p. 475 

Damages for injuries from defects or obstructions, 
proceedings to recover, § 51, p. 392 
Vendor and purchaser, assessments and special taxes, 
liability for tax as between, § 81, p. 4(>8 
Venue, 

Assessments and special taxes, proceedings to en¬ 
force, § 84, p. 473 

Drainage and reclamation districts, actions by or 
against, § 13, p. 281 

Verdict, damages for injuries from defects or obstruc¬ 
tions, proceedings to recover, § 51, p. 393 
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Verification, 

Petition for establishment, § 20, p. 298 
Remonstranc-es to petition for establishment, § 24 
Report of commissioners or viewers to whom 
application is referred, § 28, p. 307 
Viewers, assessments and special taxes, 

Oath of, § Gl, p. 417 
Report of, § 62 
Villages, 

Assessments of special taxes, lands located with¬ 
in boundaiies of as subject to assessment, § 
57, p. 403 

Drain located partly in, jurisdiction of proceed- 
inp: to establish, § 18, p. 289 
Drainagre and reclamation districts. 

Enlargement by annexing streets and alloys 
of, § 8, p. 246 

Inclusion of lands situated in village, § 7, p 
241 

Voluntary action, establishment of drainage distilct 
by two or more adjoining landowners by, § 7, p. 
244 
Waiver, 

Appeal and error, waiver of other remedies by 
failure to appeal, § 32, p. 319 
Assessiiients and siiecial taxes. 

Objections to, § (»8 
IVnalties for nonpayment, § 79 
Contracts for construction of drains, perform¬ 
ance of, § 43, p. 3(i0 

Damages from construction or maintenance, land- 
owner as having right to waive, § 50, p. 386 
Irregularities in drainage proceeding, § 38 
Notice, establishment, § 23, p. 300 


Waiver—(’Jontinued, 

Objections to report of commissioners or viewers, 
notice of hearing of, § 25, p. 308 
Penalties, nonpayment of assessments, § 79 
Petition for establishment, defects in, § 20, p. 
291 

Remonstrance against report of commissioners to 
whom application is referreci, § 27 
Warrants, 

Assessments and special taxes. 

Acceptance in payment of, § 78 
Authority to levy taxes for payment of, $ 56. 
p. 401 

Contracts for construction of drains, compensa¬ 
tion payable by, § 43, p. 365 
Drainage and reclamation distiicts. 

Estoppel to fpiestion validity, § 12, p. 265 
Interest on, § 12, p. 264 
Payment of, § 12, p. 264 
Powei of officers to issue, § 12, p. 263 
Priority, § 12, p. 264 
Rights of holders, § 12, p. 265 
Water power, utilization of water power incidental¬ 
ly created by constiuction of channel by drainage 
district, § 49 

Water stock, assessments and special taxes, liability 
to assessment for benefits, § 57, p. 402 
W atercoiirsivs. 

Term as denoting, § 1 

Use of natural watercourses as conduit or outlet 
for drainage, § 39, p. 343 

Widening of ditch, authority in lesjiect of, fl 45, p. 375 
W^ords and phrases. Definitions, ante 
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Actions, 

Civil liability, post 

Negligence, right of action for, § 9, p. ni4 
Administrative boards, regulations, powers to adopt, 
8 13 

Adulterated drugs, 

Adulteration within statute relating to shiji- 
inent or delivery in interstate commerce, § 

12, p. r>26 

Condemnation and forfeiture of, federal law, § 12, 

p r »29 

Penalties for sale or compounding, pleading in ac¬ 
tion to recover, § 13 

I’leadmg in action to recover penalty for sale oi 
compounding of, § 13 

Shipment or delivery of as offense under fedeial 
law, § 12, p. 520 
Adulteration, 

Department of Agriculture, examination of drug*- 
for purpose of determining, § 12, p. o2r> 
Insecticide Act, offense under, § 14 
Ordinances prohibiting as proper exercise of po¬ 
lice powei, § 13 

Sale under name recognized in Thiited States 
pharmacopoeia and differing from standards 
laid down therein, 8 33 

Volatile drugs, compounding accoiding to proper 
standard with subsequent partial evapoiation 
of ^olatiIe element, § 13 

Advertisement, sale of commodities under drug sun¬ 
dries, statutory prohibition in respect of, 8 3, p. 
502, n 55 

Advice to jiiirchasers, possible injurious effects of ar¬ 
ticles, duty in resyiect of, § 6 
Agriculture Department, 

Insecticide Act, rules and regulations by Sec- 
retaiy for carrying out provisions, § 14 
Itegiilations, power of secretaiy, § 12, p. 525 
Annual legistration, place where drugs are sold, § 3, 
p 507 

Apothecaries, contracts of uniegistered or unlicenst'd 
persons engaging in practic-e as, validity, § 7 
Defined, § 1 

Pharmacists as including, § 1 
Term druggist as synonymous wdth, § 1 
Arnica, drugs or medicines as used in Pharmacy Act 
as including tincture of, § 3, p. 503 
Aspirin, 

Drugs or medicines as used in Pharmacy Act 
as including, § 3, p 503 

Registered pharmacist, sale by, § 3, p. 505, n. 93 
Boards. State Pharmacy Board, post 
Brands and marks. 

Condemnation and forfeiture of misbranded drugs, 
federal law, § 12, p. 529 

Department of Agriculture, duty of department 
resyiecting examination as to, § 12, p, 525 
Federal law, misbranding as offense under, § 12, 
p. 527 


Brands and marks—Continued, 

Labels, post 

Misbranding as offense, state law, § 13 
Burden of prcKif, 

Actions against druggists for damages, § 10, p. 
520 

Condemnation of adulterated or misbranded drugs, 
prcK*(»eding under federal law, § 12, p. 531 
Contributory nc'gligence, actions for damages, § 
10. p 520 

Criminal prosecution for violation of registration 
acts, 8 5. p. 510 

Negligence, actions for damages, § 10, p. 520 
Business, conduct of, § 0 

Cainjihor, domestic remedies within statute requiring 
sale by registeied iiharmacist as including, § 3, 
p. 505 

Camphorated oil, drugs or medicines as used in 
Pharmacy Act as including, § 3, p. 503 
Care required of druggist, 8 0 

Castor oil, domestic lemedies within statute permit¬ 
ting sale by other than registered pharmacists as 
including, § 3, p. 505 

Caveat emptor, rule as not applicable to sale of drugs, 

§ 0 

Certihcat(^, 

S(‘e, also, Registration, post 
Examination of applicants for, validity of statute 
requiring, § 3, i>. 503 

Liability for conducting drugstore without cer¬ 
tificate of qualification, § 5, p. 508 
Original packages, sale of drugs or medicines in, 
§ 3, p. 504 

Citrate of magnesia, drugs or medicines as used in 
Pharmacy Act as including, § 3, p. 503 
Civil liability, §8 8-10, pp. 513-524 
Civil liability. 

Actions for damages, § 10, pp. 517-4524 

Admissibility of evidence as to, § 10, p. 520 
Burden of jircKif, § 10, p. 520 
Complaint, § 10, p. 518 

Conti ibutory negligence as defense, § 10, p 
518 

Credibility of evidence as for jury, § 10, p. 
523 

Defenses, 8 10, p. 518 
Evidence, § 10, p. 520 
Findings, § 10, j>. 523 
Instructions, 8 10, p. 523 

Issues, proof and variance, § 10, p. 519 
Jury questions, 8 10, p. 522 
Measure of damage, § 10, p. 523 
Natiiie of action, § 10, p. 517 
Negativing contributory negligence, § 10, p. 
518 

Presumptions, § 10, p 520 
Prima facie case, § 10, p. 521 
Punitive damages, § 10, p. 524 
Trial, § 10, p. 522 
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Civil liability—Continued, 

Actions for damages—Continued, 

Verdict. § 10, p. 523 

Weight and sufficiency of evidence, S 1®, p. 
521 

Admissibility of evidence, actions for damages, 

S 10, p. 520 

Aggravation, punitive damages as rec*overable in 
case of circumstances of, § 10, p. 524 
Burden of proof, actions for damages, § 10, p. 
520 

Contributory negligence. 

Defense of in action for damages, § 10, p. 518 
Negativing in action for damages, § 10, p. 518 
Damages, necessity of, § 8 

Dangerous drugs, failure to notify customer of, 
§ 9, p. 516 

Defenses, actions for damages, § 10, p 518 
Drugs pill chased for particular puniose, injuries 
resulting from use, § 9, p. 516 
Employees, negligence of, § 9, p. 517 
Error of judgment consistent with ordinary care 
and skill, § 8 

Evidence, actions for damages, § 10, p. 520 
Filling prescriptions, negligeiiee in, § 9, p 516 
Gross negligence, jiunitiv(» damages as recover¬ 
able against druggist, § 10, p 524 
Instructions in actions for damages, § 10, p. 523 
Jury questions. 

Actions for damages, § 10, p. 522 
Amount of dainagi's, § 10, p. 524 
Measure of damages, § 10, p. 523 
Mistake in label, § 9, p. 515 
Negligence, § 9, pp. 514-517 

Patent medicines, negligeiue in sale of, 8 9, p. 
515 

Prescriptions, negligence in filling, § 9, p 516 
Presumptions, actions for damages, § 10, p. 520 
Prima facie case, actions for damages, § 10, p. 521 
Privity of contract as aflFecting recovery, § 9, p. 
517 

Proprietary medicines, negligence in sale of, § 9, p. 
515 

Proximate cause. 

Burden of proof as to in action for damages, 
§ 10. p. 520 

Injury, necessity of, S 8 
Punitive damages, recovery of, § 10, p. 524 
Sufficiency of evidence, actions for damages, § 10, 
p. 521 

Trial, actions for damages, § 10, p. 522 
Clerks, 

Negligence, civil liability in respect of, § 9, p. 517 
Presumptions as to authority to administer medi¬ 
cine to customer, § 10, p. 520 
Sale of drugs by unregistered clerk as conclusive 
evidence of negligen<*e, § 10, p. 521 
Cocaine, revocation of registration or license of phar¬ 
macist for unlawful sale of, § 3, p. 507 
Colds, medical preparations for treatment of as drugs 
within statute, § 12, p. 525, n. 59 
Commerce Di^partment, 

Insecticide Act, rules and regulations by secre¬ 
tary for carrying out provisions § 14 
Regulations, power of secretary, § 12, p. 525 


Common law liability, proprietary or patent medicines, 
statute exempting from responsibility for quality 
or strength of as affecting, § 9, p. 516 
Complaint, actions against druggists for damages, 8 
10. p. 518 

Condemnation, adulterated and misbranded drugs, fed¬ 
eral law, 8 12, p. 529 

Conditions precedent, condemnation of adulterated or 
misbranded drugs, § 12, p. 529 
Conduct of business, § 6 

(^ongress, power to legislate with respect to drugs, § 
12, p. 534 

Constitutional provisions. State Board of Pharmacy, 
appointment governed by, § 4 
Construction, 

Babels, language of, § 12, i» 525 
Pure drug acts, state laws, § 13 
Contracts, 

Privity of contract, civil liability for negligence 
as requiring, § 9. p 517 

I’nlicensed or unregistered persons engaging in 
practice of pharmacy or conducting drugstore, 
validity of, § 7 
Contributory negligence, 

Burden of prixif, actions for damages, § 10, p 520 
Defense of in action for damages, § 10, p 518 
JuiT questions as to, actions for damages, § 10, 
p. 522 

Negativing in action for damages, § 10, p. 518 
Corporations, 

Criminal liability, operating store without permit, 

§ 5, p. .508 

Operation of drugstore, i>ermit, 8 .3, p. 502, n. .54 
Ownership of pharmacy or drugstore, licensed or 
registered pharmacists, restriction to mem- 
iK^rs who are, 8 5, p. .505 

State Board of Pharmacy, corporate character, 8 
4 

Costs, condemnation of adulterated or misbranded 
drugs, proceeding for under federal law, 8 12, p. 
533 

Courts, prescriptions, production in when required, 8 9 
Criminal intent, sale or compounding of adulterated 
drugs, n(*ce8sity of showing in action to recover 
penalty, 8 13 

Criminal prosecutions, § 5, pp. .508-511 
Adnlis^ibility of evidence, 8 5, p. 510 
Amendment of statute pending trial, defense of, 
8 5, p. 509 

Burden of proof, 8 5, p. 510 
Defenses, 8 5, p. ,509 
Direction of verdict, § 5, p. .510 
Duplicity, indictment or information, § b, p. 509 
Evidence, 8 5, p. .510 
Federal law, 8 12, p 5.30 
Indictment or complaint, § 5, p. 509 
Insecticide Act, violation of, § 14 
Joint indictment, § 5, p. 509 

Negativing exceptions in statute, indictment or 
information, 8 5, p. 510 
Trial, § 5, p. 510 
Verdict, 8 5, p. 511 

Weigiit and sufficiency of evidence, 8 5, p. 510 
Cumulative penalties, recovery of for separate and 
distinct transactions, 8 9, p. 508 
Curative, defined, 8 12, p. 528, n. 78 
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Curative effect, 

False statements as to ns misbranding under fed¬ 
eral law, § 12, p. r»28 

Jury question as to, condemnation proceedings 
under federal law, § 12, j). 533 
Damages, 

Actions for, § 10, pp. 517-524 

Civil liability of druggists for negligence as de¬ 
pendent on damage resulting, § 8 
Dangerous drugs, negligence in failing to notify cus¬ 
tomer of character, § 1), p. 51G 
Dealer in drugs, term druggist as synonj’mous with, 
§ 1 

Defenses, 

Actions for damages, § 10, p. 518 
Coiideiiinatioii of adulterated or misbranded drugs, 
proceeding for under federal law, § 12, p. 530 
Criminal firosecutions for violation of registration 
acts, § 5, p. 509 

Insecticide Act, proceedings under, § 14 
rros'*cutions under pure drug acts, state law, § 
13 

Definitions, § 1 

Apothecary, § 1 
(^hemist, § 1, n. 1 
Cuiative, § 12, p 528, n. 78 
Domestic remedies, § 3, p. 505 
Package, § 12, p 527 
I'atent medicines, § 1 
Pharmaceuticvil, § 1 
Pharmaceutical diemist, § 1 
I*hariiiaceutics, § 1 
PhariiUK ist, S 1 

IMiai niacofioeia, § 12, p 52G, n. 06 
Phai ma< y, § 1 
Practice of pharmacy, § 1 
Projuielary medicines, § 1 
Piiie food and drugs a( ts, § 12, p. 525 
Kegisteied pharmacist, § 1 
Thei aiMMitic, § 12, p. 528, n 78 
Degiee of care and skill requiied, § 6 
Delegation of power, state pure drug acts, validity 
as an(‘Cted hy, 13 

Di^'eterions drugs, negligence, delivery of when harm¬ 
less di ng IS called for, § 9, p. 515 
Diiettion of \erdict, ciiininal piosecution foi violation 
of act, § 5, p 510 

Dismissal and nonsuit, criminal action for ship)>ing 
misbranded drugs, dismissal as res judicata, § 
12, p. 530 

I>istrict of Coluinbia, sale of adulterated drugs with¬ 
in, defenses in prosecution for violation of law 
relating to, § 12, p. 530 

Domestic remedies, registered or licensed pharma<*ist, 
requirements as to sale under supervision of, § 3, 
p. 505 

Duplicity, indictment or infoimation, prosecution for 
violation of 
Insecticides Act, § 14 
Registration Act, § 5, p. 509 

EJusdem generis, pure drug acts, definition of drug 
as narrowed under principle of, § 12, p. 525 
Employees, 

Discrimination between various articles, duty of 
employing persons capable of, § G 
Negligence of, civil liability, § 9, p. 517 
Owner’s liability for unlawful sale by, § 5, p. 508 


Epsom salts, domestic remedy within statute permit¬ 
ting sale by other than registered pharmacist as 
including, § 3, p. 505 

Essence of peppermint, drugs or medicines as used 
in I’hamiacy Act as including, § 3, p. 503 
Eucalyptus oil, domestic remedy within statute per¬ 
mitting sale by other than registered pharma¬ 
cist as including, § 3, p. 505, n. 92 
Evidmice, 

Actions against druggists for damages, § 10, p. 520 
Condemnation of adulterated or misbranded dings, 
proceedings for under federal law, § 12, p 531 
Criminal prosecutions for violation of Registra¬ 
tion Act, § 5, p 510 
Misbranding, prosecution for, § 13 
Pure drug acts, iuose<*ution for misbranding un¬ 
der state law, § 13 

Extraordinary care, lequireinents as to, § 6 
Family medic ines, registered pharmacists, recpiiri'- 
ments as to sale under supervision of, § 3, p. 505 
Federal law% 

Condemnation of drugs under, § 12, p. 529 
Forfeiture of drugs under, § 12, p. 529 
Insecticide Act, § 14 
Offimses under, § 12, j). 52G 

Procedure, c‘ondemnation of drugs under, § 12, p 
529 

Regulation under, § 12, pp. 524-533 
Felony, revocation of license of iiharmacist guilty of, 
S 3, P nOG 

Filing, prescrixitions, § 6 
Filling prescriptions. 

Negligence, civil liability, § 9, p. 516 
Obligations in respect of, § G 
Physicians and surgeons, § 3, p 50G 
Foreclosure sale, sale of drugs, law requiring sale 
by legistered pharmacist as having no reference 
to sale of drugs under, § 3, p. 504 
Forfeitures, adulterated and misbranded drugs, fed¬ 
eral law, § 12, p. 529 

Governmental depai tinents, regulations, jiow'ers and 
duties in resy)c'c*t of, § 12, p. 525 
Grand jury, prescriptions, production bc'fore, § G 
Gloss immorality, ie\oc*ation of rc'gistration or li- 
c*ense or pharmacist for, § 3, p. .50f> 

Iloustdiold di ngs and mcMlicines, rc'gistered pharma- 
cast, apidication of statute relating to sale iiiidei 
supervision of, § 3, p. 505 

Husband and w’lfe, c*onti ibutory nc'ghgenc*e of hus¬ 
band in pin chase of drugs to be used by wife as 
not imjnitable to her, § 10, ji 519 
Iinbcniles, ijolson placvd in hands of by diuggist rc‘- 
sulting in iiijuiy, ci\il liability, § 8, n. 15 
Incompetence, icwocaition of legistiation or license of 
Iiharinac ist on ground of, § 3, ji. 5()G 
lnc*oinpc'tcait, leaMiig store in charge of as nc*gligencc‘, 
§ 9, p. 514 

Indic’tinent or information, 

Adulteiated oi nusbiandcHl drugs, prosecution for, 
§ 12, p. 530 

Criminal pi osecutions for violation of registra 
tion acts, § 5, ji 509 

Insecticide Ac*t, piosecution for violation of, § 14 
Inert matter, misbranding of article's containing within 
Insecticide Act, {S 14 

Infants, poison placed in hands of by druggist, civil lia¬ 
bility for injury resulting, § 8, n. 15 
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Inquiries, purpose for which article is wanted, duty 
of making, § 6 

Insect powder, labels, use of words as constituting 
profession of standard or quality, § 14 
Insecticide Act, S 14 

Instructions, actions for damages based on negligence, 
§ 10, p. 523 

Insurance, validity of policy on stock of drugs kept for 
sale by unregistered pharmacist, § 7 
Interstate commerce. 

Adulterated drugs, mere receipt of as constituting 
offense under federal law, § 12, p. 520 
Damages for causing loss of profits from sale 
in, action for injuries to business because of, 
§ 10, p. 519 

Misbrandf'd drugs shipped in, misdemeanor, § 12, 
p. 527 

Pure food and drugs acts as applicable only to, 
§ 12, p. 524 

Intoxicating liquors, revo(‘ation of registration or li¬ 
cense of pharmacist for unlawful sale of, § 3, p. 
507 

Iodine, drugs or medicines as used in Pharmacy Act 
as including tincture of, $ 3, p. 503 
Issues, actions for damages, § 10, p. 519 
Itinerant vendors. 

License, application of statute requiring, § 3, p. 
503 

Prohibiting vending of drugs and medicines by, 
§ 2 

Judicial sales, drugs, law relating to sale by registered 
pharmacist as having no leferences to sale of 
stock of diugs under judicial sale, § 3, p. 504 
Jurisdiction, condemnation of adulterated or mis¬ 
branded drugs under federal law, proceedings 
for, § 12, p. 530 
Jury questions. 

Actions against druggists for damages based 
on negligence, § 10, p. 522 
Amount of damages recoverable in actions based 
on negligence, § 10, p. 524 
Condemnation of adulterated or misbrandc*d 
drugs, proceedings for under fc*deial law, § 12, 
p 532 

Criminal prosecutions for violation of registra¬ 
tion acts, § 5, p. 510 

Jury trial, condemnation of adulterated or misbrand¬ 
ed diugs, fedeial law, § 12, p. 529 • 

Knowledge, purpose of article sold, necessity of, 
§ 6 
Labels, 

Adultei ation, consideration on issue of, § 12, p. 527 
("onsti uction of language of, § 12, p. 525 
False and inisle.ading label, misbiandiiig under 
federal law as covering, § 12, p. 527 
Insect powder, use of words as constituting pro¬ 
fession of standard or quality, § 14 
Mistake in, negligence, § 9, p. 515 
Negligent labeling, civil liability, § 9, p. 514 
Proprietary medicines, sale under without mak¬ 
ing analysis of contents as negligence, § 9, 
p. 515 

Regulations respecting as proper, § 12, p. 525, n. 
55 

Wood alc‘ohol, selling without poison label, de¬ 
fense of fact that purchaser intended it foi 
use as medicine, 8 10, p. 519 


Labor Department, Insecticide Act, rules and regula¬ 
tions by secretary for carrying out provisions, 

§ 14 

Liability. Civil liability, ante 

Libel, condemnation of adulterated or misbranded 
drugs, federal law, § 12, p. 529 
License, 

See, also. Registration, post 
Contracts of unlic*ensed persons engaging in prac¬ 
tice of pharmacy or conducting drugstore, 
validity, § 7 

Criminal prosecutions, ante 

Kxamination of applicants for, validity of stat¬ 
ute requiring, § 3, p. 503 

Itinerant vendors, applicability of statute re¬ 
quiring, § 3, p. 503 

Municipal corporations, power to reipiire, § 3, p. 
503 

Original package, sale of drugs or medicines in, 
§ 3, p. 504 

Practice of pharmacy, § 3, p. 502 
Revocation, § 3, p. 500 

State Board of Pharmacy, authority to Issue, § 4 
Manufacture, patent or pioprietary medicines, re¬ 
sponsibility assumed in respect of, § 9, p 515 
Manufacturers, 

Caveat emptor, rule as inapplicable to sale of 
drugs by, § 6 

Dangerous drugs, liability for negligence in fail¬ 
ing to gi\e warning as to dangeis and in- 
striiftions as to use, § 0, p 510 
Neglig<nK*e, sufficiency of evidimce as to, § 10, p. 
521 

Measure, 

Damages, actions for damages based on negli¬ 
gence, § 10, p. 523 
Duty toward patrons, § 6 
Medicine, 

Compound or manufacture of as not essential in 
Older for person to be dingglst, ^ 1 
Regulations, pui chase and sale of, § 2 
Mineral water, drug as used within statute as in¬ 
cluding mineial water used as medicine, § 12, p. 
525, n. 59 
Misb landing. 

Condemnation and forfeiture of misbranded drugs, 
federal law, § 12, p 529 

Drugs shipfM*d in interstate commerce, misde¬ 
meanor, § 12, p 527 
Evidence, prosecution for, § 13 
Inert matter, inisbianding of ai tides containing 
within Insecticide Act, § 14 
Insecticide Act, offense under, § 14 
State law% offense under, § 13 
Misleading name. Insecticide Act, misbranding with¬ 
in, § 14 

Misiepresentations, remedy as not synonymous with 
cure or guaranty of in determining, § 12, p. 529 
Moriihine, labels, statements as to quality or propor¬ 
tion of, § 12, p. 527 

Multifariousness, indictment or information, prosecu¬ 
tion for violating Insecticide Act, § 14 
Municipal corporations, 

TJcens(^, power to require, § 3, p. 503 
Regulation, § 13 

Sale of drugs and medicines, jxiwer to regulate, 8 
2, n. 44 
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Names, Insecticide Act, misleading name for article as 
misbranding within, § 14 
Negligence, 

Burden of proof, actions for damages, § 10, p. 
520 

Civil liability for, § 9, pp. 514-517 
Clerks, 

Civil liability in respect of, 8 9, p. 517 
Sale of drugs by unregistered clerk as conclu¬ 
sive evidence of negligence, § 10, p. 522 
Complaint in action for damages, allegations as 
to, 8 10, p. 518 

Contributory negligence, negativing in action for 
damages, § 10, p. 518 

Damages proximately resulting from as recover¬ 
able, 8 10, p. 524 

Dangerous drugs, failure to notify customer of 
character, § 9, p. 516 

Deleterious drug, delivery when harmless one is 
called for, § 9, p. 515 

Drugs purchased for particular purpose, injury 
resulting from use, § 9, p. 516 
Elements of, 8 9, p. 514 

Employees, civil liability in respect of, § 9, p. 
517 

Evidence as to, actions for damages based on, 8 
10, p 521 

Imputation of in action against druggist for neg¬ 
ligence, § 10, p. 519 

Tncompc'tent, leaving store in <‘barge of, 8 0, p 514 
Jury question as to, actions for damages, § 10, p. 
522 

Labeling, civil liability, § 9, p. 514 
Labels, mistake in, 8 9, p. 515 

Manufacturer of drugs, sufficiency of evidence 
as to, 8 10, p 521 

Prima facie evidence of, failuie to comply with 
oidinance, 8 10, p 522 

Proprietary medicines, sale under laliel without 
making analysis <if (outeiits, § 9, p. 515 
Nunibeiing, prescriptions, 8 0 
Offenses, 

Adulteiation, state law, 8 13 
Feiieral law, 8 12, p 526 
Insecticide Act, 8 1-1 
Misbranding, state law, 8 13 
State laws, 8 13 

Ordinances, adulteration or niisbi anding, prohibition 
of as legitimate exercise of police power, 8 33 
Ordinary caie, exeicise of by druggist as sufficient, 
8 f» 

Oiiginal packages, 

Adulterated and misbranded drugs shipped in, 
condemnation under federal law, § 12, p. 529 
Registration ceitificate or li(enso as required for 
sale of drugs and medicines in, 8 3, p. 504 
Ownership, licenst'd oi registm-ed pharmacist, re¬ 
striction of ownership of pharmacy or drugstoie 
to, 8 3, p. 505 

Paregoric, domestic remedy within statute pt*rniit- 
ting sale by persons other than legistered pharma¬ 
cists as iiK'luding, 8 3, p 505 
Parties, penalties, actions for, § 5, p. 509 
Paitiiership, ownership of pharmacy or drugstore, 
restriction to members who are licensed or reg¬ 
istered pharmacists, § 3, p. 505 
Patent medicines, 

Defined, § 1 


Patent medicines—Continued, 

Licensed or registered pharmacist, sale as not 
restricted to, § 3, p. 504 

Manufacture or preparation of, re^onsibility as¬ 
sumed, 8 9, P- 515 

Ordinances prohibiting adulteration or misbrand¬ 
ing of as legitimate exercise of police power, 

8 13 

Original package, registration certificate or li¬ 
cense as necessary for sale in, 8 3, p. 504 
Regulation, sale of, 8 2 
Patrons, measure of duty toward, 8 6 
Penalties, 

Adulteratif»n of drugs, separate penalties as im¬ 
posed for adulteration or misbranding of dif- 
feieiit a 1 tides, 8 12, p. 529 
Conducting store without certificate of qualifi¬ 
cation, liability for, § 5, p. 508 
Cumulative penalties as lecoverable for separate 
and distinct transactions, 8 5, p. 508 
Owmer employing certified pharmacist as liable 
ffir, 8 5, p. 508 

Parties to actions for, 8 5, p. 509 
Pleading in action to recover penalty for viola¬ 
tion of Pure Drug Law, § 13 
State Board of I’harmacj", 

Authority to sue for, 8 33 

Recovery in action in name of, 8 5, p. 50t) 
State pure drug acts, violation of, § 33 
Violation of Registration Act, 8 5. pp 508-531 
Dt^fenses, 8 5, p. 509 
Permit, corporations, 

CYiminal liability for operating drugstore with¬ 
out permit, 8 -5, p. 508 
Operation of drugstore, 8 3, p. 502, n. 54 
Peroxide of hydrogen, drugs or medicines as used in 
Phaimacy Act as including, 8 3, p 503 
Pharmaceutical, definc'd, 8 1 
Pharmaceutical chemist, defined, § 1 
Pharmaceutics, defim^d, § 1 
Pharmacist, 

Dehned, 8 1 
Li<*enst', ante 

Owneiship of pharmacy or drugstore, restriction 
to licensed or registered pharmacists, § 3, p 
505 

Penalties, peisonal liability for statutory penal¬ 
ties, 8 5, p. 508 

Personal liability for statutory penalties, 8 5, p. 
508 

Practice of phai macy, post 
Registration, post 
Regulation of, 8 2, n 41 

Requirement as to having licensed pharmacist 
in employ, 8 1 

Requirements as to registered pharmacist being 
in charge, application of statute ielating to, 
§ 3, p. 503 

Term druggist as synonymous with, § 1 
Pharmacopoeia, 

Defined, § 12, p. 526, n 66 

Statute referring to staiidaids established by as 
governed by edition in use at time of enact¬ 
ment, § 13 
Pharmacy, 

Defined, § 1 

License, necessity of, 8 3, p. 502 
Pharmacy board. State Pharmacy Board, post 
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Physicians and surgef»ns, drugstores, right as such to 
keep and operate, § 3, p. 506 
Pleading, 

Condemnation of adulterated or misbranded 
drugs, proceeding for under federal law, § 
12, p. 530 

Insecticide Act, proceedings under, § 14 
Penalties for violation of Pure Drug Law, actions 
for, § 13 

Poisonous drugs, civil liability for damages result¬ 
ing fioin negligent handling of, § 8, n. 15 
Poisons, labels, mistake in respect of as negligence, 
§ 9, p. 515 
Police power. 

Itinerant vendors, prohibiting vending of drugs 
and medicines under, $ 2 

Ordinances prohibiting adulteration or misbrand¬ 
ing of patent fir proprietary medicines as 
proper exercise of, § 13 

Registration or license of pharmacist, validity 
of statutes requiring under, § 3, p. 502 
Regulation in exercise of, § 2 

Sale of drugs and medicines, restrictions imiiosed 
under, § 2 

Practice of pliarmacy, 

C'ontracts of iiniegistered or unlicensed persons 
emgaging in, validity, § 7 
Defined, § 1 

License, necessity of licensed pharmacists, § 3, 
p, 502 

Registered pharmacist, requirements as to, § 
3, p. 502 

Regulation of, police power, § 2 
Pieponderance of evidence, condemnation of adulter¬ 
ated or misbranded drugs, proceedings for under 
federal law as requiring proof by, § 12, p. 532 
Prescriptions, 

Action for damages for negligently filling, defense 
that d(‘fendant was not registered pharmacist, 
§ 10, p. 519 

Negligence in filling, civil liability, § 9, p, 516 
Numbering and filing of, § 6 
Obligation to hll, § 6 

Physicians and surgeons, practice of filling pre¬ 
scriptions sent by others, § 3, p. 506 
Precautions in filiing, § 6 
PresfM-vation and production of, § 6 
Public nature of, § 6 
Regulations as to compounding of, § 2 
Retention of by druggists, § 6 
Transfei, § 6 

Warranties in respect to sale on, § 6 
Preservation of pi escription, § 6 
Presumptions, 

Actions against druggists for damages, § 10, p. 
520 

Clerks, authority to administer medicine to cus¬ 
tomer, § 10, p. 520 

Condemnation of adulterated or misbranded 
drugs, proceeding for under federal law, § 12, 
p. 531 

Prima facie case, actions against druggists for dam¬ 
ages based on negligence, § 10, p. 521 
Privity of contract, civil liability for negligence as 
rcMiuiring, § 9, p. 517 

Procedure, condemnation of adulterated or misbranded 
drugs, federal law, § 12, p. 529 


Proof, actions for damages, § 10, p. 519 
Proprietary medicines. 

Defined, § 1 

Licensed or registered pharmacist, sale as not 
restricted to, § 3, p. 504 

Manufacture of preparation of, responsibility as¬ 
sumed, § 9, p. 515 

Negligence, sale under label of proprietor with¬ 
out making analysis of contents, § 9, p 515 
Ordinances prohibiting adulteration or misbrand¬ 
ing as proper exercise of police power, § 13 
Original package, registration c*ertificate or license 
as necessary for sale in, § 3, p. 504 
Regulation, sale of, § 2 

Proprietor of drugstore, term druggists as including, 

§ 1 

Prosecution. Criminal prosecutions, ante 
Proximate cause. 

Burden of proof as to, action for damages based 
on negligence, § 10, p. 520 
Jury questions as to, actions for damages, § 10, p 
522 

Prudence rcHpiired in conduct of business, § 6 
Public health, regulation for purpose of protecting, 
§ 2 

Public papers, presci iptions as, § 6 
Punitive damages, negligence, adions based on, § 
10, p. 524 

Pure drug acts, §§ 11-13, pp. 524-535 

Application of Pure Food and Drugs Act of 1906, 
§ 12, p. 524 

Construction of, § 12, p. 524 
Definition of drugs under, § 12, p. 525 
Interstate commerce, application as limited to, § 
12, p. 524 

Penalties for violating, state laws, § 13 
State and municipal regulations, § 13 
Quinine, domestic remedy within statute relating to 
sale by other than registered pharmacist as in¬ 
cluding, § 3, p. 505 
Registered pharmacist, defined, § 1 
Registration, 

See, also. 

Certificates, ante 
I.iicense, ante 

Annual registration of place where drugs are 
sold, § 3, p. 507 

Comiielliiig State Board of Pharmacy to registi'r 
person as pharmacist, § 3, p. 506 
Contracts of unregistered persons engaging in 
practice of pharmacy or conducting drugstore, 
validity, § 7 

Criminal prosecution for violation of Registra¬ 
tion Act, § 5, pp. 508-511 

Penal actions for violation of Registration Act, 
§ 5, p. 508 

Pharmacists, compelling state board to register 
as, § 3, p. 506 

Renewal of (certificate, right to, § 3, p. 506 
Revocation of, § 3, p. 506 

State Board of Pharmacy, authority to issue cer¬ 
tificate, § 4 
Regulatiohs, § 2 

Administrative board, § 13 

Agriculture Department, powers of secretary, 
S 12, p. 525 
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Regulatianfl—Continued, 

Commerce Department, power of secretary, § 12, 
p. 525 

Federal law, § 12, pp. 524-533 
Governmental departments, powers and duties of, 
§ 12, p. 525 

Labor Department, power of secretary, § 12, p. 
525 

State and municipal regulations, § 13 
Treasury department, power of secietary, § 12, 
p. 525 

Kenewal, certificate of registration of pharmacist, 
lights as to, § 3, p. 506 

Res judicata, dismissal of criminal action for ship¬ 
ping misbranded drugs, § 12, p. 530 
Retailers, caveat emptor, rule as inapplicable to sale 
of drugs by, § 6 

Revocation, registration or license, § 3, p. 506 
Sale of drugs and medicines. 

Adulteration, sale under name recognized in Unit¬ 
ed States phaimacoiMieia and dilTering from 
standards laid down therein, § 13 
Annual registration of place of, § 3, p. 507 
(''aveat emptor, rule as inappli(‘able to, § 6 
Ciimiilative penalties, r(‘co\ery for separate and 
distinct transactions of sale, § 5, p. 50.S 
Penalties recoverable liy unauthorized sale, § 5, p. 
5()S 

Regulation, § 2 
Warranties, § 6 

Saltpeter, domestic remedies within statute permitting 
sale by other than registei^d pharmacists as in¬ 
cluding, § 3, p 505 

Samples, original packages, taking of samples for 
purpose of examination as operating to remove 
merchandise from p^o^ ision of statute as to orig¬ 
inal packages, § 12, p. 520 

Scienter, adulteiation, proof of as essential to sus¬ 
tain conviction for sale of adulterated drugs with 
intention to defraud purchaser, § 13 
Slope of employment, clerk.s, liability of employer 
for acts beyond, if i), p. 517 

Secret formula, proprietai’y medicine as restricted to 
medicine having, § 1 
Secretary of Agriculture, 

Regulations of, § 12, p. 525 

Insecticide Act, rules and regulations for carry¬ 
ing out provisions, § 14 
Secretary of rommerce. 

Insecticide Act, rules and regulations for carrying 
out provisions, § 14 
Regulations of, § 12, p. 525 
Secretary of Treasury, 

Insecticide Act, rules and regulations for car¬ 
rying out provisions, § 14 
Regulations of, § 12, p. 525 

Seizure, adulterated or misbranded drugs, seizure 
as jurisdictional prerequisite to condemnation 
proceeding, § 12, p. 530 

Self-incrimination, prescriptions, statutory provisions 
requiring preservation and production as violating 
constitutional provision against, § 6 
Skill required, § 6 

Spirits of camphor, drugs or medicines as used in 
Pharmacy Act as including, § 3, p. 503 
Spirits of turpentine, domestic remedy within stat¬ 
ute permitting sale by other than registered 
pharmacists as including, § 3, p. 505 


State Pharmacy Board, 

Appointment and powers of, $ 4 

Certificate or license, authority to issue, § 4 

Corporate character, § 4 

Individual liability of members, § 4 

Penalties, 

Actions for recovery in name of, § 5, p. 509 
Authority to sue for, § 13 
Regi«»traiion of pharmacist compelling of, § 3, p. 
506 

Statutory provisions. 

Itinerant vendors, validity of statute prohibiting 
sale of drugs by, § 2 
Incense, § 3, p. 502 

Negligence, civil liability for, § 9, p 514 
Pharmacists, ajiplic'ation of provision requiring 
registered pharmacist to be in charge, § 3, 
p 503 

Prescriptions, pieservntion and piodiution of, § 
6 

Registered pharmacist, requirements as to, § 3, 
p. 502 

Revocation of registration or license of pharma¬ 
cist, § 3, p. 507 

State Board of Pharmacy, appointment governed 
i>y, § 4 

Synonymous terms, § 1 
Theiapeutic, defined, § 12, p. 528, n 78 
Tincture of arnica, drugs or medicines as used in 
Pharmacy Act as including, § 3, p 503 
Tincture of iodine, dings or medicines as used in 
Pharmacy Act as including, § 3, p. 503 
Treasury Department, 

Insecticide Act, lules and regulations of Secre¬ 
tary, § 14 

Regulations, power of secretary, § 12, p. 525 
Trial, 

(Condemnation of adulterated or misbranded 
drugs, proceedings for under federal law, § 
12, p. 532 

Criminal prosecutions for violation of registra¬ 
tion acts, § 5, p. 510 

Unbroken packages, adulterated drugs, shipment or 
delivery of ns offense under federal law, § 12, p. 
526 

Unfitness, revocation of registration or license of phar¬ 
macist on ground of, § 3, p. 506 
Vaccine manufacturer, liability for infection resulting 
from use of, § 8, n. 15 
Variance, actions for damages, § 10, p. 519 
Venue, condemnation of adulterated or misbranded 
drugs, proceedings under federal law, § 12, p. 530 
Verdict, 

Actions for damages based on negligence, § 10, p. 
523 

Criminal prosecutions for violation of Registra¬ 
tion Act, § 5, p. 511 

Vigilance required in conduct of business, § 6 
Volatile drugs, compounding according to jiroper stand¬ 
ards with subsequent partial evaporation, of¬ 
fense as not resulting, $ 13 
Warranty, sale of drugs, § 6 

Whiskey as drug within meaning of pure drug stat¬ 
ute, § 13 

Wood alcohol, poison label, defense of purchase for 
use as medicine in action for selling without la¬ 
bel, S 10, p. 519 

Words and phrases. Definitions, ante 
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Accoiintinp:, fniardian or committee for habitual drunk¬ 
ard, § 4 

Actions, guardian or committee for hal»itual drunk¬ 
ard, § 11 

Apfeiicy, jxuardian for habitual drunkard, § C 
Aggravation, torts, intoxication ns constituting cir¬ 
cumstance of, § 10 

Amendment, indictment or information, prosecution 
for drunktmness, § ir>, p 565 
Apjieal and error. 

Commitnient of habitual drunkards, appeal from 
order of commitment, S .*1, p 546 
Guardian or committee for habitual drunkaid, 
jiroteediiigs for appointment, § .*1, p. 550 
Argumentativeness, indictniont or information, pros¬ 
ecution for drunkenness, § 15, p 565 
Arrest without warrant, diunkenness in public placv, 
§ 13, p. 563 
Burden of proof. 

Criminal drunkenness, pros(H*ution for, § 15, p 566 
Guardian or committee for habitual drunkard, 
application for release from guardianship, § 
5 

Traverse of inquisition, § 3, p. 550 
Clause of intoxication, criminal drunkenness, indict¬ 
ment or information as required to show', § 15, 
p. 565 

Circumstantial evidence, criminal drunkenness, suffi¬ 
ciency in prosecution for, § 15, p. 567, ii. 95 
Civil death, habitual drunkards, adjudication as, § 6 
Civil proceedings, commitment of habitual drunkards 
as, § 3, p. 544 

Collateral attack, guardian or committee for habitual 
drunkard, decree appointing, § 3, p. 550 
Commitment. Habitual drunkards, post 
Committee. Guardian or committee, post 
Common drunkard, 

Element essential to prosecMition as, § 14, p. 562 
Evidence, proswition as, § 15, p. 569 
Habitual drunkard as synonymous with, § 1, p. 
540 

Indictment or information, prosecution as, § 15, j). 

569 

Instructions, prosecution as, § 15, p. 570 
Jury questions, prosecution as, § 15, ji 570 
Presumptions, prosecution as, § 15, p. 569 
Sufficiency of evidence in prosecution as, § 15, p. 

570 

Trial, prosecution as, § 15, p. 570 
Common law. 

Criminal drunkenness, indictment or information 
at, § 15, p. 564 

Drunkenness as crime at, § 14, p 5.58 
Compensation, guardian or committee for habitual 
drunkard, § 4 

Continued drunkenness, words as signifying gross and 
confirmed habits of intoxication, § 1, p. 542 


Contractual disability, habitual drunkard for whom 
guardian has been appointed, § J) 

Conti acts, obligation incurred prior to inquisition, § 
12 

(Conveyances, guardianship for liabitual drunkard as 
affecting capacity to convey, § 8 

Costs, 

Actions by or on behalf of drunkard, next friend 
instituting, § 11 

Guardian or committee for habitual drunkard, 
pi<K‘e(‘dings for appointment, § 3, p. 550 
Traverse of inquisition, § 3, p 550 

Counsel fe<'s, iniMiccessfnl proceeding to discharge 
committee for hal>itual drunkard, allow'ance out 
of drunkard's estate, § 4 

Courts, guardian or coininlttee of pi'rson or estate 
of habitual drunkards, jurisdiction to appoint, 
§ 2 

(Creditor’s suit, stay of by appointment of committe(* 
foi drunkard, § 12 

Criminal drunkenness, §§ i;t-15, iip 558-570 

Admissibility of evidence iii inosecution for, fe 
15, I). 566 

Annoyance of other persons. § 14, p. 562 
Arrest w’lthout w’airant, ^ 15, p. 563 
Boisterous or indecent conduct as essential ele¬ 
ment of offens(\ § 14, ji. 561 
Burden of proof, prosecution for, § 15, p. 5(M» 
Cause of intoxication, indictment or informa¬ 
tion as required to show', § 15, p. 565 
Circiinistantial evidence, sufficiency of, § 15, p 
567, n 95 

Common law', crime at, § 14, p. .558 
Condition of intoxicated person as element of of¬ 
fense, § 14, I) .5(>1 

Conduct of intoxicated person as element of of¬ 
fense, § 14, p. 561 

Defenses, prosecution for, § 14, p .5(52 
Degiee of intoxication n»quired for offense, § 14, 
p. 561 

Disturbance of tlie peace, § .5.59 
Drugs, intoxication resulting from use of as in¬ 
cluded in offense, § 14, p. .562 
Elements of offense, § 14, p 5.59 
Evidence, prosecution for, § 15, ji. 500 
Force and arms, indictment as not required to 
allege offense was committed with, § 15, p. 
505 

Hotel room, drunkenness in as constituting of¬ 
fense, § 14, p. .560, n. 99 

Indictment, information or couqilaint, § 15, p. 563 
Crime of being drunkard, § 15, p. 569 
Instructions, prosecution for, § 15, p. 568 
Intent as element of, § 14, p. .559 
Intoxication as element of, § 14, p. 559 
Issuesi proof and variance, prosecution for, | 15, 
p. .565 

Jurisdiction of prosecution for, § 15, p. 563 
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Criminal drunkenness—Continued, 

Jury questions, prosecution for, § 15, p. 568 
Mittimus, prosecution for, § 15, p. 569 
Opiates, intoxication resulting from use of, § 
14, p. 562 

Opinion evidence, admissibility in prosecution for, 
§ 15, p. 567 

Peace bond, requiring from person convicted of 
driinkenness, § 15, p. 569 

Place, indictment or information as lequiied to 
show, § 15, p 564 

Place in which offense is committed, § 14, p. 559 
Presumptions, piosecution for, § 15, p. 566 
Previous conviction, indictment or information as 
required to allege, § 15, p. 565 
I*rivate dwelling, offense in, § 14, p. 560, n. 99 
Ihosecution and punishment, § 15, pp. 562-570 
Public plac(‘, iie((‘ssity that offense be committed 
in, § 14, p. .559 
Punishment, § 15, p. 568 

Itunning at huge, poison found, § 14, p. 559 
Staggeiing of alleg(»dly intoxicated peison as in¬ 
sufficient to constitute offense, § 14, ji. 561 
Statutoiy pro^ isions, § 14, p. .559 
Time, indictment as re(iuired to show, § 15, p. 565 
Tiial, prosecution for, § 15, ji 568 
Variance, indKtment and pioof in prosecution 
for, § 15, p. 566 

Voluntary attendanc'e at place where offcmso oc*- 
curred as essential element, § 14, p, 560 
Voluntary use of intoxicating liquors as element 
of offeii.sc», § 14, p. 562 

Weight and sufficiency of evidence, prosecution 
for, § 15, p. 567 

Custodia legis, property of habitual drunkard for 
whom guardian has been appointed, § 8 
Custody, habitual drunkaids, § 7 

Debts, contraction of by habitual drunkard after ap¬ 
pointment of comiTiittee, liability in resiiect of, § 
12 

Df*eds, persons under guaidiauship, validity of, § 8 
Defenses, criminal drunkenness, prosecution for, § 14, 
p. 562 

Definitions, § 1, pp. 549-543 
Public place, § 14, p. 560 

Discharge, habitual drunkards after commitment to 
state institution, § 3, p. 546 

Disclosures, compelling person convicted of drunk¬ 
enness to disclose source of liquor, § 15, p. 569 
Discretion of court. 

Costs, travel sc of inquisition, § 3, p. 550 
Tra^erse of inquisition, § 3, p 550 
Disorderliiiess, drunkenness distinguished, § 1, p. 543 
Disorderly pin son, diunkard subject to punishment as, 
statutory provisions relating to, § 14, p. 562 
Distinctions, 

Disorderliness .and drunkenness, § 1, p. 543 
Vagabond distinguished, § 1, p. 541 
Drugs, intoxication lesiiltiiig from use of, criminal 
drunkenness as including, § 14, i». 562 
Drunkenness, defined, § 1, i>. 541 

Duplicity, indictment or information, prosecution for 
drunkenness, § 15, p. 56.3 
Ebri(*ty, drunkenness as meaning, § 1, j) ,542 
Estate of deceased drunkuid, liability for debts con¬ 
tracted by guaidian before death, § 12 


Evidence, 

Commitment of habitual drunkards, proceedings 
for, § 3, p. 546 

Common drunkard, prosecution as, § 15, p. 569 
Guardian or committee for habitual drunkard. 
Proceedings for appointment, § 3, p. 549 
Release from guardianship, § 5 
Prosecution for drunkenness, § 15, p. 566 
Excessively intoxicated, defined, § 1, p. 543 
Fiduciary relationshiii, guardian or committee .for 
habitual drunkard, § 4 
Findings, 

Comiiiitment of habitual drunkards, proceedings 
for, § 3, p. 544 

Guardian or committee for habitual drunkard, 
Application for release of guardianship, § 5 
Proceedings for appointment, § 3, p. 549 
Fixed habit of drunkenness, habitual drunkard as 
having, § 1, p. 541 

Force and arms, criminal drunkenness, indictment as 
not rtHpiired to allege offense was committed with, 

§ 15, p. 565 
Guardian ad litem. 

Appointment to represent alleged drunkard in pro¬ 
ceeding for appointment of guardian or com¬ 
mittee, § 3, p 548 

Inherent power of court to appoint to protect in¬ 
terests of dniiikaid, § 11 
Guardian or committee. 

Habitual drunkards. 

Accounting, § 4 

Actions by or on behalf of, § 11 
Amendment of petition, § 3, p. 547 
Antagonistic position of, § 4 
Burden of proof, application for release from 
guardianship, § 5 

Collateral attack on decree appointing, § 3, 
p. 550 

Compensation of, § 4 

Complaint in action against committee, § 12 
Concl iisi veness. 

Findings, application for release from 
guardianship, § 5 
Inquisition, § 3, p. 549 

Contractual disabilities of person for whom 
guardian has been appointed, § 9 
Costs, 

Actions by or in behalf of, § 11 
Proceeding for apiiointment, § 3, p. 550 
Defending equitable suit against drunkard, 

§ 12 

Discharge, § 5 
Effect of discharge, § 5 
Evidence, 

Proceeding for appointment, § 3, p. .549 
Release from guardianship, § 5 
Filing of petition for appointment, § 3, p. 547 
Findings in proceedings for appointment, § 3, 
p. 549 

Husband or wife as authorized to institute 
proceedings for appointment, § 3, p. 547 
Ineligibility of guardian as \oidiug proceed¬ 
ing, § 3, p. 547 
Institution of pro<*eediiigs, 

Appointment, § 3, p. 547 
Release from guardianship, § 5 
Inventory of estate, § 4 
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Guardian or committee—CJontiniied, 

Habitual drunkards—Continued, 

Jurisdiction of proceedings for appointment, 
§ 2 

Jury, selection and right to in proceeding 
for appointment, § 3, p. 548 
Notice, 

Proceedings, § 3, p. 648 
Release from guardianship, § 6 
Parties to action against person adjudicated 
drunkard, % 12 

Pleading in action against, § 12 
P^e^»ence of party against whom commission 
is issued at hearing, § 3, p. 648 
Procedure, release from guardianship, § 5 
Property of as in custodia legis, § 8 
Release from guardianship, § 5 
Removal of, § 4 
Committee, § 2 

Restraining action against drunkard, § 12 
Re\iew of proceedings for appointment, § 3, 
p. 550 

Sale of r(‘al estate, § 8 

Subpoenas, power to issue in proceeding for 
appointment, § 3, p. 548 
Sujiiiort of family, § 8 
Suspension of pioceedings, § 5 
Wai\er of proceedings for, § 3, p. 547 
Withdrawal of pnK’tH.'ding, § 3, p 548 
Witnesses compelling attendance of at hear¬ 
ing in proceeding for appointment, § 3, p. 
548 

Proceedings, determination of status and appoint¬ 
ment of guardian, § 3, p. 546 
Habit, drunkard as one with whom drunkenness has 
become habit, § 1, p. 640 
Habitual drunkards. 

Capacity to convey, § 8 
Commitment, 

Appeal from order of, § 3, p. 546 
Discharge, § 3, p 546 
Evidence in jiroceedings for, § 3, p. 546 
Findings of fact in proceedings for, § 3, p. 

544 

Hearing, § 3, p. 544 

Institution of proceedings, § 3, p. 545 
Jury tiial, § 3, p. 544 

Liimitatiiin to habitual drunkards, § 3, p. 545 
Nature of jiroceedings, § 3, p. 544 
Paternal nature of pioceedings, § 3, p. 544 
Persons who may be committed as, § 3, p. 

545 

IMeading in jiroceeding for, § 3, p. 545 
Proceedings for, § 3, p. 544 
Relatives as authorized to institute proceed¬ 
ings, § 3, p. 545, II. 76 
State institution, § 3, p. 546 
Trial as essential, § 3, p. 544 
Common drunkard, term as synonymous with, § 1, 
p. 540 

Contractual disability, § 9 
Custody of person adjudicated as, § 7 
Defined, § 1, p. 540 
Enforcement of obligations of, § 12 
Guardian or committee, ante 
Inebriate as, § 1, p. 541 

Inquisitions and traverse of, 8 3, pp. 543-550 


Habitual drunkards—Continued, 

Necessaries, recovery of value of necessaries 
furnished while under guardianship, 8 0 
Police power, commitment of as legitimate exer¬ 
cise, § 3, p. 544 

Proceedings for commitment of, § 3, p. 544 
Property of druiikaid for whom guardian has 
been appointed as in custodia legis, § 8 
Prosecution of common drunkard, § 14, p. 5(i2 
Services, recovery on contract for made by drunk¬ 
ard under guardianship, § 9 
Status of person adjudicated as, § 6 
Support of persons adjudicated as, § 7 
Temporary guardian, appointment of, § 4 
Term as symmymous wdth, § 1, ji. 540 
Treatment of persons adjudicated as, § 7 
Habitual drunkenness, defined, § 1, p. 542 
Habitual iiitemiicrance, defined, § 1, p. 542 
Hearing, commitment of habitual drunkards, rigid to, 
8 3, p. 544 

Highways, criminal drunkenness, public higlnvays as 
public road within statute making it olTense to 
hpjiear in intoxicated condition on public stieet 
or highw'ay, § 14, p 560 

Hotel room, driinkeiiness in as misdemeanor, § 14, 
p 560, n 99 
Husband and W’ife, 

Guardian or committee for habitual drunkard, in¬ 
stitution of proceeding, 8 3, p. 547 
Separation action by w’lfe agairi'Ht husband ad¬ 
judged habitual drunkard, stay of piocc»ed- 
ings by reason of apjiointment of committee 
over estate, § 12 
Indictment or information. 

Common drunkard, prosecution as, § 15, p 569 
Criminal drunkenness, crime of Indiig drunkard, 
8 15, p. 569 

Prosecution for drunkenness, § 15, p. 663 
Inebriacy, defined, § 1, p. 543 
Inebriates, 

("ommitment. Habitual drunkards, ante 
Defined, 8 1, p. 541 

Jurisdiction of pioceedings to commit, § 2 
Inebriation, drunkenness understood as, § 1, p. 542 
Injunction, guardian or committee, lestraining ac¬ 
tions against drunkard, § 12 
Inquisition, 

Conclusiveness, § 3, p. 549 

Contracts entered into before finding of, guardian 
or committee as suliject to be sued on, § 12 
Ckists of, § 3, p. 550 

Traverse of, § 3, p. 550 

Guardian ad litem, appointment to represent 
alleged drunkard at hearing, § 3, p. 548 
Habitual drunkards, § 3, pp. 543-550 
Petition for writ of inquiry, § 3, p. 547 
Suspension of, § 5 
Traverse of, § 3, p. 550 

Withdrawal of proceeding, petition for, § 3, p. 
548 

Instructions, 

(common drunkard, prosecution as, § 15, p. 570 
Grimwal drunkenness, prosecution for, § 15, p. 
568 

Intemperance, defined, § 1, p 542 

Intent, criminal drunkenness, element of, 8 14* P. 659 
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Intoxuation, 

Criminal drunkenness, offense of as requiring, § 
14, p. 559 

Drunkenness as synonymous with, S 1, p. 542 
Instructions as required to define, prosecution 
for drunkenness, § 15, p 508 
Inventory, guardian or committee foi habitual drunk¬ 
ard, § 4 

Issues, criminal drunkenness, piosecution for, § 15, p 
565 

Jurisdiction, 

Committee or guardian of person or estate of 
habitual drunkard, appointment of, § 2 
Prosecution for drunkenness, § 15, p. 563 
Juryi guardian or committee for habitual drunkard, 
selection and conduct of In proceeding for ap¬ 
pointment, § 3, p. 548 
Jury questions, 

("ommon drunkard, prosecution as, § 15, p 570 
Criminal drunkenness, prosecution for, § 15, p. 
508 

Jury tiial, commitment of habitual drunkaids, pro¬ 
ceedings foi, § 3, p. 544 

Daches, person in guardianship for habitual drunkard, 

§ 0 

Degal capacity to sue, § 11 

Malice, attrilnition to one so intoxicated as to be 
mentally incompetent to intentionally, § 10 
Mittimus, prosecution for drunkeniu'ss, § 15, p. 569 
Necessaries, habitual drunkards, lecovery of value 
of necessaries furnished while undei guardian¬ 
ship, § 9 
Next friend. 

Actions on behalf of drunkard, costs and expenses, 

§ 31 

Guardian or committee for habitual drunkard, ap¬ 
pointment on petition of, § 12, p 547 
Notice, guardian or committee foi habitual drunkaid, 
I’roceedings for, § 3, p 54S 
Kelease fiom guaidiansbip, § 5 
Obligations, eiifoi cement of obligations of drunkard, 
§ 12 

Occa'-ioiial acts of drunkenness, habitual diunkards, 
occasional acts as not making, § 1, ji, 541 
Offenses, punishment, § 15, p. 508 

Opiates, intoxication resulting fiom use of, criminal 
drunkenness as including, § 14, p. 502 
Opinion evidence, admissibility in prosecution for 
drunkminess, § 15, p 507 

Parent and child, guauliaii or committee for habitual 
drunkaid, parent as authorized to file petition for 
appointment of, § 3, p 547 
Parties, 

Accounting, guardian or committee for habitual 
drunkard, § 4 

Actions against person adjudicated drunkard, § 12 
Partition, party to suit for brought by committet' for 
habitual drunkard, § 11 

Peace bond, requiring of iK'rson convicted of drunken¬ 
ness, § 15, p. 509 

Petition, inquisition, writ of inquiry, § 3, p. 547 
Place, criminal drunkenness, 

Element of offense, § 14, p. 559 
Indictment or information as required to show, 
§ 15. p. 564 
Pleading, 

Action against committee of drunkard, $ 12 


Pleading—Continued, 

Commitment of habitual drunkards, proceedings 
for, § 3, p. 545 

Prosecution for drunkenness, § 15, p. 563 
Police power, commitment of habitual drunkards un¬ 
der, § 3, p. 544 

Preset iption, drunkenness resulting from liquor taken 
pursuant to, defense to prosecution for criminal 
drunkenness, § 14, p. 562 
Presumptif)ns, 

(Vmiinon drunkard, prosecution as, § 15, p. 569 
Prosecution for drunkenness, § 15, p. 566 
Prior conviction, criminal drunkenness, indictment 
or information as required to allege, § 15, p. 
565 

Probate court, commitment proceedings, jurisdiction 
of, §2 
Procedure, 

Commitment of habitual drunkards, § 3, p. 544 
Guardianship of person and estate of habitual 
drunkards, determination of status and ap¬ 
pointment of guardian, § 3, p. 540 
Proof, prosecution for drunkenness, § 15, p. 505 
Prosecution, criminal drunkenness, § 15, pp 562-570 
Public drunkenness, violation of ordinance against, § 
14, p. 561 

Public nuisance, drunkenness under circumstances as 
to become, crime at common law, § 14, p. 559 
Public place, 

Ariest without warrant for drunkenness in, § 
15, p. 563 

Instructions as to, prosecution for drunkenness, § 
15. p 508 

Intoxication in, indictment or information in pros¬ 
ecution for drunkenness as required to show, 
§ 15, p. 564 

Punishment, offense o^ drunkenness, $ 15, p. 568 
Quantum meruit, services, recovery on contract for 
made by drunkard under guardianship, § 9 
Real estate, habitual drunkards, power to authorize 
guardian to make sale of, § 8 
Relatives, habitual drunkards, institution of proceed¬ 
ings for cominitmoiit, § 3, p 545, n. 76 
Removal, guardian or committee for habitual drunk¬ 
ard, §§ 2, 4 

Review, guardian or committee for habitual drunkard, 
pioceediiigs for appointment, § 3, p. 550 
Running at large, criminal drunkenness, element 
of, § 14, p. 559 

Services, habitual drunkaids, recovery on <‘ontract 
for made by drunkard under guardianship, § 9 
State hospitals, person committed to as inebiiate, 
board of control of state institutions as having ex¬ 
clusive conti ol of, § 2 

State institutions, commitment of habitual drunkards 
to. § 3. p. 546 

State of intoxication, defined, § 1, p. 543 
Statutory pro\ isions. 

Actions by or on behalf of habitual drunkards, 
§ 11 

Arrest without wan ant, driinkenness in pub¬ 
lic place, § 15, p. 563 
Criminal drunkenness, § 14, p. 559 

Indictment or information following language 
of statute, § 15, p. 5<>4 

Drunk and disorderly, elements of offense of, $ 
14, p. 562 
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Statutory provisions—Continued, 

Guardian or committee of estate of habitual 
drunkard, jurisdiction to appoint, § 2 
Habitual drunkards, proceedings for commitment 
of, § 3, p. 544 

Indictment or information, following language of 
statute in prosecution for drunkenness, § 15, 
p 564 

Subpoenas, guardian or committee for habitual drunk¬ 
ard, proceeding for appointment of, § 3, p. 548 
Support, habitual drunkards, § 7 
Temporary guardian, appointment of, § 4 
Time, indictment or information in prosecution for 
drunkenness as required to show time offense 
was committed, § 15, p. 565 
Torts, intoxication as no excuse for, § 10 
Traverse, inquisition, § 3, p. 550 

Habitual drunkards, § 3, pp. 543-550 


Treatment, habitual drunkards, § 7 
Trial, 

Commitment of habitual drunkards, necessity 
of, § 3. p. 544 

Common drunkard, prosecution as, § 15, p. 570 
Criminal drunkenness, prosecution for, § 15, p. 
568 

Vagabond, distinguished, § 1, p. 541 
Variance, prosecution for drunkenness, § 15, p. 566 
Voluntary drunkenness, defined, § 1, p. 542 
Waiver, guardian or committee for habitual drunk¬ 
ard, proceeding to determine, § 3, p. 547 
Warrant, griest without warrant for drunkenness in 
public place. § 15, p. 5(»3 

Witnesses, guardian or committee for habitual drunk¬ 
ard, comiielling attendance at proceeding for ap¬ 
pointment, § 3, p. 548 
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Acceptance of challenge, offense of, S 1 
Affidavits, suppression or prevention of duels, judge 
as having right to call on any person for affidavit 
on which to ground warrant, § 3 
Affray, distinguished, § 1 
Aiders and abettors, § 1 

Indictment against, § 2, p. 581 
Burden of proof. 

Carrying challenge, prosecution for, § 2, p. 584 
Challenge, giving or accepting, § 2, p. 583 
Challenge, 

Dairying, rules applicable to prosecution for, § 
2, p. 584 

Giving or accepting of, § 1 
Giving or accepting. 

Burden of proof, § 2, p. 583 
Kvidence, § 2, p. 583 

Indictment or information for, § 2, p. 582 
runishment for, § 2, p. 583 
Trial in prosecution for, § 2, p. 583 
Common law, dueling as specific offense as unknown 
at, § 1 

Citizenship, indictment or information as required to 
allege, § 2, p. 583 

Confessions, carrying challenge, confessions of princi¬ 
pal as admissible against second indicted for car¬ 
rying challenge, § 2, p. 584 
Deadly weapons, element of offense, § 1 
Defenses, § 1 
Definitions, § 1 
Distinctions, § 1 
Elements of offense, § 1 
Evidence, 

Carrying challenge, prosecution for, § 2, p 584 
Giving or accepting challenge, prosecution for, § 
2, p. 583 

Formality, dueling as carried out with, § 1 
Grade of offense, indictment as required to allege, 
§ 2, p. 581 

Hazard to life, clement of offense, § 1 
Indictment or information. 

Challenge, giving or accepting, § 2, p. 582 
Leaving state to fight, § 2, p. 584 
Intent, giving or acci'pting <‘hallenge, indictment or 
information as requiied to allege, § 2, p. 583 


Jury questions. 

Carrying challenge, prosecution for, § 2, p 584 
Fight with pistols as actually being duel, § 2, p, 
582 

Leaving state to fight, indictment or information, § 2, 
p. 584 

Venue to be stated in, § 2, p. 581 
Nature of offense, § 1 
Oral challenge, sufficiency of, § 1 

Place, indif'tment or information for giving or ac¬ 
cepting challenge as required to allege, § 2, p. 
583 

Prevention of duels, § 3 

Privilege against self-incriminatlon, § 2, p. 582 
Prosecution, § 2, pp. 581-584 
Pro\ocation, offense of, § 1 

Public office, persons engaged in duel as incapable 
of holding, § 2, p 582 
Punishment, § 2, p. 582 

Giving or acc*epting challenge, § 2, i) 583 
Belated offenses, § 1 

Removal from office, participation in duel authorizing, 
§ 2, p. 582 

Results, punishment fixed according to, § 2, p. 582 
Seconds, equal guilt with principal, § 1 
Self-incrimination, privilege against, § 2, p. 582 
Statutory provisions, punishment as specific crime 
under, § 1 

Sudden heat and passion, dueling as not having ele¬ 
ment of, § 1 

Supjiression of duels, § 3 

Suigeons, aider and abettor, surgeon as party to 
duel regal ded as, § 1 

Trial, challmige, prosecution for giving or accepting, 
§ 2, p. 583 

Variance, giving or accepting challenge, indictment or 
information for, § 2, p. 583 
Venue, 

Giving or accepting challenge, indictment or in¬ 
formation as required to allege, § 2, p. 582 
Leaving state to fight, indictment or informa¬ 
tion as required to allege, § 2, p. 584 
Prosecution for, § 2, p. 581 

Waiver, self-incrimination, privilege against, § 2, p. 
582 

Written challenge, necessity that challenge be in writ¬ 
ing, § 1 


28 C.J.S.—7# 
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Abandoiiinent, §§ 58-00, pp 722-727 
Se<‘ also, Torminatioii, post 
Arts ill pais, § 50 

Admissibility of ovidoncc* as to, § 00, p. 741 
Burden of proof as to, § 08, p. 738 
Cessation of purpose or iieressity, § 54 
Consent of owner of servient estate as unneces¬ 
sary, § 58 

Continuous easements, presumption of, § 00, p. 725 
Estoppel, circumstances pointing to as indicative 
of intention to abandon, § 65, p. 733 
Evidence, 

Admissibility, § 09, p. 741 
Sufficiency to show, § 70, p. 747 
Grant, easement by, § 60, p. 725 
Intention, 

Nonuser accompanied by acts manifesting in¬ 
tention to abandon. § 60, p. 724 
Question of, 58 
Jury question as to, § 71 

Lapse of time, admissibility as evidence on issue 
of, § 09, p. 741 

Light and air, easement of, § 53 
Nonuser, § 60, *pp 724-727 

Admissibility of evidence on issue of, § 69, p. 
741 

Obstruction in manner inconsistent with further 
enjoyment, § 53 

Part of right of way, effect of, ^ 58 

Particuhir purpose, easement granted for, § 54 

Pleading, § 110, p. 807 

Presci iiition, easc»ment by, § 60, p. 727 

Presumption, $ 58 

Inconsistent acts, § 59 
Nonuser as raising, § tK), p, 724 
Public lienetit, presumption in respect to ease¬ 
ment held for, § 58 

Reversion of right or interest invol\ed, § 58 
Rights of way, admissibility of evidence as to, § 
69, p. 741 

Sufficiency of evidence as to, § 70, p 747 
Temporal y change of loc*ation of way as, § 65, p. 
7:i3 

TeiminatHm of right by, § 58 
Ways, 

Fences manifesting, § 60, p. 726, n. 86 
Tonipoiar 5 " diaiige of location as, § (>5, p. 733 
Abridgement, (oiisent of owner of easement as not es- 
scuitiai to, 52 

Acceptance, «*\piess grant, necessity of, § 25 
Acc€‘ss, easement of, § 3, ji. 628 

Acknowledgment, express giant, conveyance of ease¬ 
ment by, § 24, p. (J78, n. 41 
Acquiescence, 

Injunction, defensi* of, § 107, p. 798 
Jury question as to whether width of way has 
been established by, § 71 
Prescription, creation by, § 12 
Ways, location by, § 82 


Acquisition, pleading in action for interference as re¬ 
quired to allege, § 110, p 804 
Act of God, termination by, S 52 
Actions, §§ 102-115, pp 784-824 

Admissibility of evidence, § 111, p. 810 

Answer, § 110, p. 807 

Appeal and error, rules governing, § 115 

Conditions precedent, § 104 

Counterclaim, § 110, p. 808 

Cross complaint, § 110, ji. 807 

Damages, 

Proceeding at law for, § 107, p. 788 
Recovery of, § 114, pp. 821-824 
Defendant, § 109, p. 802 
Defenses, § 105 

Direction of verdict, ^ 112, p. 815 
Equity, remedy in, § 107, p 789 
Evidence, § 111, pp. 80i)-813 

Instructions to cmiform to, § 112, p. 815 
Weight and sufficienc y, § 111, p. 811 
Fact questions, § 112, p. 814 
Findings, § 112, p. 815 
Form of actions, § 107, pp. 788-799 
Haimless error, § 115 
Instructions, § 112, j> 815 
Issues, iiroof and variance, § 110, p. 808 
Joinder of party, § 109, p 801 
Judgment, § 113, pp. 817-821 
Jurisdiction, ^ 106 
I..aches, § 108 

I^aw question, § 112, p. 814 

Misleading in.striictions, § 112, p 815 

Nature of actions, 107, ji. 788—799 

Obstructions, defenses in attion for, § 105 

Owner of easement, rights of action by, § 103 

Parties, § 109, pp. 799—803 

Plaintiffs, S 109, p. 8(K) 

Pleading, 110, pp. 80.*l-809 

Prescription, iritei rujition of pie.scrijitive peiiod 
by, § 13, p. 651 

Relief awarded, § 113, pp 817-821 
Reply, § 110, p. 808 
Review, rules govm-ning, § 115 
Rights of action, § 103 

Servient estate, light of action by owner of, § 
103 

Siibsecpient pleadings, § 110, p. 807 

Time to sue, § 108 

Trial, § 112, pp. 814-816 

Venue, § 106 

Verdict, § 112, p 815 

Acts in pais, abandonment and extinguishment of 
right by, § 59 

Additional burden. Injunctive relief. 

Discretion of court, § 107, p. 798 
Right of action at law saved by refusal to en¬ 
join, § 113, p. 821 

Adequacy of relief, equitable relief as dependent on 
inadequacy, § 107, p. 796 
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Adjoining land owners, 

Encroachment, right to encroach as easement, § 1, 
p. G22 

Mutual way between, i)reacriptive easement as to, 
§ 18, p. 673 

Admissibility of evidence, existence, extent and loca¬ 
tion of easement, § 69, pp. 738-741 

Admissions, prescription, claim of eascunent as de¬ 
feated by, § 13, p. 651 

Adverse possession and user. Prescription, post 

Advertising, 

Notice to purchasi^^r of adAertist^r’s lights under 
unrecorded agreement with owner, § 49, n. 
37 

Right to use lot for purpose of as easement, § 
2, n. 90 

Signboard, right to erect as easenuMit in gross, 
§ 4, p. 637, n. 93 

Afflrmativ(‘ easement, clas^ilication as, § 3, p. 630 

Agre^'inent, 

Cri'alion l»y, 5, 28 
Location by, § 82 

Paiol e\ idi'iae to show, § 69, j». 739 
Pipe lines, damages proMd(‘d foi, § 114, pp 823, 
824 

l^leading easi'inent clainu‘d lo have been cieated, 
8 (i7 

Presci iption, basis for easement by, § 14, p 657 
Rights of way, 

I^ocation by agreement, 8 82 

Piesciiptive easeiiieiit at (pined by agreement, 

§ 18, p 

Terininalion, 88 61 

Ways, location by, § 82 

Air, 

Abandonment of easeiiu*nt of, 8 53 
Damages for obstruction of, § 114, p. 823 
Express grant, 

Pi cation of en‘-ement by, 8 23 
Extent of right, § 78 
Extent of light, § 78 
linpli(‘d easements, 8 42 
Extent of right, 8 78 

Injunction foi obstruction of easement of, § 107, 
p. 794 

Measure of damages foi obsti action of, § 114, p. 
823 

Obstruction, § 99 

Damages recovei able, § 114, ji. 823 
Injunction to prevent, 8 107, j). 794 
Prescription, creation of easement by, § 19 
Reservation, extent of right, § 78 
Transfer of land operating as transfer of ap¬ 
purtenant easement of, 8 46, p. 710 

Alleys, 

Building over as obstruction, 8 97 
Damages for obstruction, § 114, j). 823 
Implied easements, ways created by sale of land 
bounded by, 8§ 40, 41 

Obstruction, measure of damages for, § 113, p. 823 

Alteration, 

Injunctive relief, § 107, p. 798 
Termination, alteration inconsistent with ease¬ 
ment, § 53 

Amendment, petition to enjoin interference with 
private driveway, § 110, p. 806 


Amenity, negative easement, § 2, n. 72 
Ancient watercourse, obstruction of easements con¬ 
sisting of right to drain land through, defenses, in 
action for, § 105 

Answer, actions involving easement, § 110, p. 807 
Apparent easement, 

riassificatlon as, § 3, p. 628 
Jury question as to, 8 71 

Apparent use, implied easement requiring, 8 33, p. 
691 

Appeal and erroi, actions involving easements, rules 
governing, 8 115 
Appurtenant easements. 

Actions for obstructions, parties to, § 109, p. 800 
Burden of proof as to, 8 68, p. 735 
t’la^ssilication, § 4, ji. 633 

(Construction as apjuirtenant, § 4, p. 638, n. 3. 
Ejeitmcnt, recovery in ns carrying p(Kss(\ssion 
of eas(‘ment appurtenant to land, § 107, p. 
788 

Evidence as to, sufficieiuy, § 70. p 742 
Extinguishment by surnuider oi r(‘lease to owner 
of servient estate, 8 45 
.Iiiiy question as to, 8 71 

Paities to actions for ohsti iK'tions, § 109, p. 800 
Profit a prendiv, § 3, p (532 
Severance of land to which appurtenant, § 45 
Transfer of land to which appurtenant, effect of, 
8 46 

Use only in coniiedion with dominant estate, § 
92 

Wa 3 \s, persons entitled to use, § 90 
Assignment, 

Appurtenant casement as assignable, 8 4, p. 635 
Easement as possessing quality of assignability, 
§2 

I’rofit a prendre, assignability, § 3, p. 632 
Attestation, express grant, conveyance of easement 
by, 8 24, p. 678, n. 41 

Automobiles, rights of way, grant of “w'ith teams 
only’* as not permitting use of wuiy for automo¬ 
bile, § 87, p. 767, n 53 

Balance of injury, injunctive relief as dependent on, 
8 107, p. 797 

Bars, (‘lection of across w’ays as obstruction, § 98, p. 
783 

Beaches, 

Foreshore, imi»lied right to use of beach as creat¬ 
ing further implication of right to foreshore, 
§ 7(», n. 14 

Implied easements, conveyance with reference to 
map showing, § 44 

Beaten path, prescriptive right of way by evidence of, 
admissibility of evidence to disprove*, § 69, p. 740 
Boating privileges, right to as easement in gross, § 4, 
p. 637, n 93 
Bona fide purchaser. 

Defense of by servient owner, burden of proof as 
to, § 68, p. 736 

Servient estate, easements as binding on, § 47 
Bridges, public easement in coiin(‘cti(xn with, acquisi¬ 
tion by prescription, § 8 

Building lines, light, air and vision, restriction cre¬ 
ating easements of, § 42 
Building restrictions, distinguished, 8 2, u. 75 


1187 



INDEX TO EASEMENTS 


Buildings, 

Encroachment by adjoining building, purchaser 
of lot as having notice of easement, § 4l>, n. 
37 

Obstructions, buildings on, over, or adjacent to 
ways. § 97 

Pipe lines injuring, damages recoverable, § 114, 
I) S2S 

Burden of proof, § 68, pp 734-738 
Aimiidoiiment, § (58, p. 738 
Appurtenant easements, § 68, p. 735 
Damages, obstruction of easement, § 111, p. 809 
Disability of owner of servient tenement, § (58, p 
738 

Implied easement, § (>8, p. 734 
Interruptions of easement, § 68, p. 738 
Nonexistence of alleged easement, equitable ac¬ 
tion to enjoin obstruction, § 111, p. 809 
Obstruction, injunction to prevent, § 111, p 809 
Reservations, implied easements, § 68, p. 738 
Termination of easement, § 68, p 738 
Ways of necessity, § (58, p 738 
Business purjioses, private ways, use for, § 90 
Canals, right to build as easement in gross, § 4, p. 637, 
n. 93 

Carting wood, right of way acqi^ired by piescrip- 
tion by, limitation to particular use, § 89, n. 79 
Case, action on for injury to or disturbance, § 107, p. 
788 

Cestui que trust, disturbance or obstruction of ease¬ 
ment, cause of action for, § 109, p. 801 
Changes, § 95 

Lo<*ation, change of, § 84 

Character of right, admissibility of evidence as to, 
I 69, p. 739 

Charitable uses, easement by prescription against 
property held for charitable uses, § 9 
Chattel interest, easement as, § 1, p 621 
Chattels, easements as not applicable to, § 1, p. 624 
Circumstantial evidence, adverse user, suthciency to 
show, § 70, p. 745 

Civil law, servitude as term for easement, § 1, p 625 
Claim of right, adverse user under as essential to 
acquisition by prewription, § 14, p. 653 
Classification, §§ 3, 4, pp. 628-6,39 

Affirmative and negative easement, § 3, p. 6.30 
Apparent and non apparent eas(*ment, § 3, p. 628 
Ai>purtenant easements, § 4, p. 633 
Continuous easement, § 3, p. (529 
Gross, easements in, § 4, p. (5.34 
Negative easements, § 3, i». 630 
Private easements, § 3, p. 630 
Profits a prendre, § 3, p. 631 
Public easements, § 3, p. 630 
Clean hands doctrine as applicable to mandatory in¬ 
junction, § 107, p. 797 

Coal, right to enter land to search for and take as 
profit a prendre, § 3, p. 632 

Color of title, adverse use under claim of, acquisi¬ 
tion by prescription as requiring, § 14, p. 654 
Commencement, § 51 

Common driveway, adverse claim to, sufficiency of evi¬ 
dence, § 70, p. 746 
Common law. 

Prescription, creation by, § 6 
Servitude as civil law term for easement in, § 
1, p. 625 


Common owners. 

Alterations of easement by one of, § 9.5 
Building having common owner, easement as not 
existing in passageway, § 1, p. 624, n. 40 
Relation betiveen owners in comriKin of ease¬ 
ment created by grant, § 72 

Compensation, recovery of on denial of injunction, § 
113, p 820 

Conclusiveness, judgmimt for obstructing easement, § 
113, p. 817 

Condition precedent, actions involving easement, § 
104 

Conditional easement, prescrijition, easement acquired 

l»y, § 1. p. 621 

Conditions, 

Creation by, § 29, pp 683-4586 
Termination of easement l»y cessation of, § (5.5, p. 
7.32 

Condemnation, acquisition by, § 5 
Conflicting giant, prior equity. § 75 
Confusion, termination by, § 57 
Consent, 

Alterations, § 95 
Change' of l(K*ation, § 84 

Consequential damages, pipe lines, liability for. $ 114, 
p 824 

Consideration, 

(Covenants or contracts creating easement, § 28 
Express grant of easement, nec*essity to support, 
§ 24, p. 678 
Construction, 

Express grant, determination of extent of ease¬ 
ment created by, § 75 
Instruments creating easement, § 26 
Judgment or decree, actions invoiving easement, 
§ 113, pp. 817, 820 

Reservations or exceptions, easements created by, 
§29, p. 685; §75 

Constructive notice, purchaser of land subject to ease¬ 
ment, effect of, § 48 

Contiguity, dominant and servient tenements, § 1, p. 
62.3 

Continuous easements. 

Abandonment, presumption of, § 60, p 725 
Apparent easement as another name for, § 3, p. 
629 

Implied easements as, § 33, p. (591 
Interest in land, § 1, p. (521, n. 13 
Jury questions, § 71 

Continuous use, prescription, acquisition by as re¬ 
quiring, § 13, pp. 648-652 
Right of way, § 18, p. (5(55 
Contracts. Agreement, ante 
Convenience, 

Alteration of easement not justified by mere mat¬ 
ters of, § 95 
Ways, 

Location fixed in grant as most convenient, § 
80 

Necessity, way of, 

Foundation as not resting in convenience, 
§ 35, p. 697 

- Locution determined by, § 81 
Conveyances, 

Appurtenant easements, conveyance of land op¬ 
erating as, § 46, p. 708 
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Conveyances—C/ontinued, 

Express reservation of easement as passing with 
conveyance of land, § 46, p. 710 
Implied easements, § 30 

Sale of land surrounded by that of grantor 
and third persons, ^ 37 
Necessity, implied easement of, § 33, p. 696 
Severance of tenements, im])lied easements result¬ 
ing. § 33, p. 688 

Way of necessity, sale of land surrounded by 
that of grantor, § 36 
Corporeal property. 

Benefit of, imposition for, § 1, p. 622 
Imposition on as ess(»ntial quality, § 1, p. 622 
Cxirrelative terms, § 1, p. 625, n. 6(» 

Cotenants, tenant in common, obstruction of way ap- 
rmrtenant to projierty, maintenance of action for, 
§ 309, p. 801 

Countei claim, actions involving, § 110, p. 808 
('ounties, prescription, acquisition of casement by 
against county, § 9 
Courts, l(K*ation by, § 83 
Covenants, 

Appurtenant easement as covenant running with 
land, § 4, fi. (>34 
Creation by covenant, § 28 

Coverture, defense in action for obstructing easement, 
§ 105, n 87 

Creation, §§ 5-44, pp. 639-708 

Ad\erse possession. Prescription, post 
Agreement, §§ 5, 28 
(’onditions, § 29, pp, 683-686 
Contracts, § 28 
(''o^enants, § 28 

(Customs and usages, $ 70, p. 744 
Dedication, § 5 

Destination du pere de famille, § 31, p. 690 
Estorijiel, § 5 

Exceptions, § 29, pp. 683-686 
Express grant, post 
Inijilied easements, post 
Operation of law, § 5 
I'lescription, post 
Beservatioiis, § 2f), pp. 683-686 
Severance of tenements, § 33, pp. 687-690 
Crops, pipe lines, liability for damages to, § 114, p. 
823 

Cross-comiilaint, actions involving easement, § 110, 
p. 807 

Cultivation, servient estate, extinguishment of ease¬ 
ment by reason of, § 63, n. 29 
Customs and usages. 

Basis of easements in, § 2 

Creation by, sufficiency of evidence as to, § 70, p. 
744 

Cutting grass, right to enter land for as profit a 
prendre, § 3, ji. 632 
Damages, § 114, pp. 821-824 

Action at law for recovery of, § 107, p. 788 
Alleys, measure of damages for obstruction, § 114, 
p. 823 
Injunction, 

Recovery of damages on denial of injunction, 
§ 113, p. 820 

Violation of injunctive order, § 113, p. 820 
Interference of easements, sufficiency of evidence 
as to, § 111, p. 813 


Damages—Continued, 

Judgment, actions for interference or obstruction 
of easement, § 133, p. 837 

Ijight and air, measure of damages for obstruc¬ 
tion, § 314, p. 823 
Misuser, liability for, § 93 
Obstruction of easement. 

Admissibility of evidence, § 113, p. 813 
Defenses to actions for, § 305 
Limiting to proximate result of obstruction, § 
333, p. 821 
Pipe lines. 

Injuries to servient estate, § 314, p. 823 
Liability for injuries resulting from break 
in line, § 103 

Pleading in action for violaticm of easement as 
required to show, § 130, p 807 
Private ways, interference with use, $ 114, p. 823 
Dams, transfer of land operating as transfer of ease¬ 
ment and right to maintain, § 46, p. 711 
Dead bodies, light to inter as easement in gross, § 4, 
p. 637, n 93 

Declaration of rights, actions involving easement S 
313, p 817 

Decree, action^ involving easement, § 113, p. 817 
Dedication, 

Cremation b 3 % § 5 
Extinguishment by, § 64 
Implied easements resulting, § 39, p. 702 
Deed, 

See, also. Conveyances, ante; Express Grant, 
post 

Abandonment of easement created by, delay in 
using as, $ 60, p. 726, n. 82 
Creation by, § 5 
Release by, § 61 
Restrictions in, § 29, p. 683 

Defendants, actions involving easement, § 109, p. 802 
Defenses, 

Actions involving easements, § 305 
Pleading easement as defense, § 67 
Definitions, § 1, pp. 619-625 
Adverse user, § 34, p. 653 
Affirmative easements, § 3, p. 6;i0 
Apparent easement, § 3, p. 628 
Apparent use, § 33, p 691 
Appurtenances, § 33, ji. 693 
Apinirtenant easements, § 4, p. 633 
(Continuous and uninterrupted use, $ 13, p. 649 
Continuous easement, § 3, p. 629 
Discontinuous easement, § 3, p. 629 
Disturbance, § 96 
Equitable easements, § 1, p. 624 
Exclusive use, § 15 
Intermittent easements, § 1, p. 620 
Negative easc^ments, §' 3, p. 630 
Negative servitude, § 3, p. 630 
Obstructions, § 96 
Positive servitude, § 3, p 630 
Private easements, § 3, p. 630, n. 20 
Quasi-easements, § 1, p. 624 
Real servitude, § 1, p. 625 
Servitude, § 1, p. 624 

Degree of necessity, implied easement as to way, 
§ 35, p. 697 
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Demurrer, injunction to prevent violation of easement, 
sufficiency of petition in general demurrer, § 110, 

p. 806 

Depasturing land, right to enter for purpose of as 
profit a prendre, § 3, p. 632 
Description, 

Complaint as required to describe easement, § 110, 
1>. 806 

Judgment or decree to contain, § 113, p. 819 
Deviations, course of way, § 8.1 
Devise, 

Severance of tenements bj*, implied easements 
resulting, § 31, p. 690 

Ways of necessity founded on, § 33, p. 697 
Direction of verdict, actions involving easements, § 
112, p. 815 

Discontinuous easement, nonappaiHint easement as 
another name for, § 3, p 629 
Discretion of court. 

Injunctive relic'f, § 107, pp. 790. 798 
Intervention in suit to restrain interference with 
easement, § 109, yi 803 

Mandatory injunction, relief by, $ 107, p 795 
Dispute as to easement, equitable relief for obstruc¬ 
tion as not available in case of, 107, ji 791 
Distinct tenements, essential element v>f, § 1, P- 022 
Distinctions, § 2 

Appurtenant easement and easement in general, 
§ 4, p. 6.*15 

Private and public easements, 8 3, p 630 
Profits a prendre. § 3. p 631 
Servitude, § 1, p. 625, n. 66 
Distinguishing featiiiev, 1, p 622, n 29 
Disturbance, §§ 96-101, pp. 778-784 
Defined. § 96 

Equitable remedy, S 107, p. 790 
Injunction to prevent, § 107, ji, 789 
Pleading in action for, ^ 110, p. 804 
Remedy for, § 107, p. 788 

Reversioner, right of action for, 5 109, p. 801 
Ditches, imiilied easements, $ 33, p 694 
Dominant tenement, 

Alteiations by owner of, rights to make, § 95 
Appurtenant easement r(»quiring, § 4, p. <>34 
Benefit of as <»ssential quality, § 1, p. 623 
Comiguity of as essential element, § 1, p. 623 
Expiess grant, description in, § 24, p. 679 
Fen( es, owner of as not authorized to build fenc¬ 
es along sides of way, § 98, p. 783 
Gates, erection of across way, § 98, p. 783 
Incorpoieal right appurtenant to, § 1, p. 620 
Interference with use of easement by owner of, 
§ 91 

Maintenance, owner as liable for, § 94, p. 774 
Misuse by owner, liability for damages, § 93 
Negative easement as right in owner to restrict 
owner of st'rvient tenement, § 3, p. 630 
Parol evidence as admissible to show possession 
of, § 69, p. 739 

Profit a prendre existing without, § 3, p. 631 
Quasi easement founded on custom as not re¬ 
quiring, §-2 

Relation between owners of dominant and servi¬ 
ent estates, § 72 
R^airs, 

Liability of owner in respect of, § 94, p. 774 
Right to make, § 94, p. 775 


Dominant tenement—Continued, 

Substantial change in resulting in extinguish¬ 
ment of easement of light and air, % 53 
Use of easement only in connection with, $ 92 
Drains, 

Implied easements, § 33, p. 694 
Injunction to prevent interfei*ence with easement 
for, § 107, p. 794 

Obstruction of easements consisting of right to 
drain land, defenses to action for, § 1(K> 
Drifting sand, right to take away from beach as 
profit a prendre, § 3, p. 632 
Drip, 

Easement of, § 3, p. 628 
Extent of right, § 78 
Duration, § 51 

Essential element, period of duration as, § 1, 

p 621 

Express grant, easement cremated by, § 27 
Interest of easement according to, § 1, p. 621 
Reser^ ations, easenicuit cieated by, § 29, p. 685 
Eaves, pre‘Kcri])tion, acquisition of right to maintain 
alK)ve adjoining owner’s land, § 20 
Ejec*tment, 

Appurtenant eascmient, reco\f*ry in ejectmemt as 
carrying right of easemc'iit, $ 107, p. 788 
Establishment or recovery of easement, remedies 
avail aide, § 107, p. 788 

Election, obsti net ions, icunoval of for making other 
piovisions. § 113, p 821 
Eminent dcsiiaiii, 

Acquisition of easement by condcunnation, 8 5 
Implied easements, possibility of condemning way 
prevcsiting implic^ation, 8 35, pp. G97, (M)9 
Way of nc*cesslty impli<*d where severance is by 
power of, § 35, pp. 697, 699 
Encroac‘hm<»nt, 

Implied easements as to, 8 33, p. 694 
Right of as easememt, 8 1» p. 622 
Transfer of land as transfer of appurtenant ease¬ 
ment of, § 46, p. 710 
Enjoyment, 

Damages for wrongful deprivation of, 8 114, p. 821 
Implication, extension by, § 73 
Injunction to protect, § 107, p. 789 
Unity of as essential to extinguishment of ease¬ 
ment under doc-trine of mergei, 8 37 
Equitable conveyances, ways of necessity founded on, 
§ 35, p. 697 

Equitable easements, defined, 8 1, P. 624 
Equity, 

I.iCK‘ation by courts of, 8 83 
Remedies in, § 107, p. 789 
Essential qualities, § 1, p 621 
Establishment, 

Action at law for purpose of, 8 167, p. 790 
Burden of proof in action for, 8 m, P. 810 
Pleading in action for, 8 HO, p. 803 
Remedies for, 8 107, p. 788 
Estoppel, 

Contract to sell easement, vendor as estopped to 
' attack deed carrying out, § 103 
Creation by estopi>el, 8 5 
Injunction, defense of, 8 167, p. 798 
Law question as to, 8 71, n. 55 
Loss of easement by, 8 65, p. 733 
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Evidence* 1 

Abandonment* 

Admissibility* S 09* p. 741 
Sufficiency* § 70* p. 747 

Actions involving easements, H 111, pp 809-813 
Admissibility* § 111, p. 810 
Relief awarded to conform to, § 113, p. 817 
Weight and sufficiency* § 111, p. 811 
Adverse user, sufficiency, § 70, p 744 
Appurtenant easements, .sufficiency, f 70, p, 742 
Circumstantial evidence, adverse user, sufficiency 
to show* § 70, p. 745 

Existence, extent and location of easement, 
Admissibility, § 69, pp. 738-741 
Sufficiency, § 70, pp. 741-748 
Implied easements* 

Admi.ssil)illty, § 69, p. 741 
Sufficiency, § 70, p. 747 

Instructions conforming to, actions Involving ea.se- 
ments, $ 112, p. 815 
Location, 

Admissibility* § 60, p. 739 
Sufficiency, § 70, p 742 

Pre^^cription, sufficiency to establish easement by, 

§ 70, p. 743 

Right of way, sufficiency to establish, 5 70, p. 742 
Sufficiency, existence of easement, § 70* pi>. 742- 
748 

Termination, sufficiency, § 70* p. 747 
Ways of necessity. 

Admissibility, § 69, p. 741 
Sufficiency, § 70* p. 747 

Excavations, ways, owner of fee as authorized to ex¬ 
cavate lielow surface, § 91, n. 18 
Exceptions, 

(Creation by, § 29, pp. 683-686 
Right of way as subject of, § 29, p 686 
Excessive user* 

Iniiiiiction again.st, § 107, p 797 
Piescriptive right to extended ea.soment ac¬ 
quired by, S 74 

Exclusi^e use, jire.scription, creation by as requii- 
iiig, § 15 

Execution, severance of tenements by, implied ease¬ 
ments resulting, § 31, p. 690 
Exemplary damages, interference with easements, § 
114, p 821 

Existenc*e of, §§ 5-44, pp. 639-708 
Evidence, 

Admis.sibility, § 69, p. 739 
Sufficiency, § 70, pp. 741-748 
Law questions* § 71 
Express grant. 

Abandonment of easement by* nonuser of, § 60, p. 
725 

Acceptance as essential to create easement bjr* 
§ 25 

Air, extent of right, § 78 

Appurtenant easements, transfer of land as af¬ 
fecting, § 46, p. 709 

Burden of proof of easement created by* 9 68, p. 
734 

Change of location of easement established by, 
§ 84 

Consideration* necessity of* § 24* p. 678 
Construction and operation of, § 26 


Express grant—Continued, 

Contemporaneous instruments, construction of, 

26 

Contract operating as, § 28 
Covenant operating as, § 28 
Creation by, §§ 23-28, pp. 676-683 

A<-ceptaiK*e of grant as essential, § 25 
Acknowledgment as essential, § 24, p. 678, n. 
41 

Attestation as nece.ssary, § 24, p. 678, n. 41 
Contract or covenant operating as, $ 28 
Contravention of statute or pulilic policy, § 
23 

Des(*iiption of property, § 24, p. 677, n. 39 
Location of way, ^ 24, p 678, n. 46 
Oral grant as sufficient, 9 24, p. 678 
I’articnlar words as unneces.sary, § 24, p. 677 
Re<*ordation as e.ssential, § 24, p. 679 
Requisites and validity of grant, § 24, pp. 676- 
670 

Title passing by grant, 9 27 
t'^nlawful purposes, 9 23 
Writing as essential, 9 24, p 677 
Definite ea.seinent created by, extent of, § 75 
Dominant tenement, description of, § 24, p. 679 
Duration of easement, § 27 
Evidence as to, siifflcloncy, 9 70, p. 742 
Extent of easement created by, 9 75 
Extinguishment of casement acquired by, nonuser 
as resulting In, 9 60, p. 727 
Fee as passing by, 9 27 

Incidental rights created by ea.sement created by, 
5 75 

Intention, interest conve.vod as dependent on, § 27 
Jury question as to easement by, f 71 
Light and air, 

Creation by, 9 23 
Extent of easement, 9 78 
Txwation of easement l>y, 9 T9 
Noiiuser of easement by, abandonment ns result¬ 
ing, 9 60, p 725 

Owner.ship as tiaii*sferrod by, § 27 
Parol agreement terminating easement created 
by, 9 61 

Parol cMdence admissible to show easement by, § 
69, p 739 

Pipt» line, creation by, § 24, p 677. n 38 
Prescription, basi<? for o.Mseinent by, 9 14, p. 657 
Profit a pi end re, creation by, 9 *1 P- 633 
Recordation, necc.ssity of. 9 24. p 679 
Revival of easement extinguished by merger as 
reqnliing new grant, § 57 
Right of way. 

Nature of right conferred, 9 77, p. 756 
Proscriptive easement acquired by, 9 38, p. 
665 

ScMvient teiioimmt, description of, § 24, p. 679 

Title passing by, 9 27 

T^se of easement bv, 9 87* p 765 

View, extent of right, § 78 

Ways, 

Extent of right, 9 77, p 755 
Location of, § 80 
Necessity* way of, 9 35, p. 696 

Sale of land surrounded by that of gran¬ 
tor and third persons, $ 37 
Use of. S 87, p. 766 
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Express grant—Continued, 

Ways—Continued, 

Width of, $ 77, p. 756 
Extent of eailhnient, §§ 73-78, pp. 751-759 
Air, easement of. § 78 
Evidence, 

Admissibility, § 69, p. 739 
Sufl9ciency, § 70, p. 742 
Express grant, easement by, § 75 
Implied easements, § 76 
Light, easement of, § 78 

Nature and purpose of easement as measuring 
right. § 73 

Prescription, easements by, § 74 
Reservations, easement ci*eated by, § 75 
Secondary easements, $ 76 
View, easement of, § 78 
Ways, § 77, pp. 754-758 
Ex tingui shineii t. 

Abandonment, ante 
Termination, post 

Fact questions. Jury questions, actions involving ease¬ 
ments, § 71; § 112, p 814 
Family, private way, use by, § 90 
Fee, 

Distinguished, § 2, n. 72 
Enjoyment in, § 1, p 621 

Express grant of casement as conveying, § 27 
Fence, 

Abandonment of way as manifested by, $ 60, p. 
726, n. 86 

Dominant tenement’s owner as entitled to build, § 
98, § 7&3 

Maintenance of, duties in respect to, § 94, p. 774 
Obligation to maintain as not easement, § 1, p. 
622, n. 28 

Obstruction by, § 98, pp. 780-784 
Pipe lines injuring, liability for damages, § 114, 
p. 823 

Prescription, erection of across way acquired by 
prescription, § 98, p. 783 

Right of way, interruption of continuous use as 
respects prescriptive easement, § 18, p. 666 
Servient estate, owner of as entitled to erect, § 
98, p. 781 

Ways, obligation to construct along course of, § 
94, p. 775 

Findings, actions involving casements, S 112, p. 815 
Fire escapes, projection over passageway, statutory 
requirements as to as not relieving from obliga¬ 
tion not to encroach on w'ay, § 97, n. 97 
Fish, 

Privilege as easement in gross, S 4, p. 637, n. 93 
Profit a prendre, right to enter as, § 3, p. 632 
Flooding rights, easement in gross, § 4, p. 637, n. 93 
Fords, public easement in connection with, acquisi¬ 
tion by prescription, § 8 

Foreshore, implied right to use breach as creating 
further implication of right to, § 76, n. 14 
Forfeiture, 

Courts as not favoring, § 52 
Misuser, § 62 

Noncompliance with conditions, $ 56 
Form, actions involving easement, § 107, pp. 788-799 
Forthwith, decree ordering removal of obstructions 
forthwith, § 113, p. 819 
Franchise, distinguished, i 2 


Freehold estate, interest of easement as, 9 It P- 621 
Future enjoyment, grant to take effect in, $ 51 
Game, right to shoot over land as profit a prendre, 

§ 3. p. 632 

Gangways, transfer of land operating as transfer of 
easement, § 46, p. 710 
Gates, 

Closing and fastening, duty in respect of, § 94, 
p. 775 

Dominant tenement, right to erect across way. 

§ 98. p. 783 

Maintenance across way. 

Evidence that use was permissive only, { 70, 
p. 746 

Liability for, $ 94, p. 774 
Obstruction by, § 98, pp. 780-784 
Prescription, 

Acquisition of right to maintain across pri¬ 
vate way, § 20 

Erection across W'ays acquired by, § 98, p. 783 
Ways, 

(Construction by, § 98, p. 781 
Obligation to erect across, § 94, p. 775 
Government, prescription, acquisition of easement by 
against, § 9 
Grade, w^ays. 

Change of to correspond with level of public high- 
way, § 95, n. 74 

Grant not speciOcally fixing, § 77, p 756 
Grant, 

Easement as lying in, § 5 
Express grant, ante 

Implied easements by, 30-33, pp. 686-094 
Presumption of, adverse iisi^r, $ 68, p. 736 » 

Gravel, right to enter land for purpose of digging as 
profit a prendre, § 3, ji 632 
Gross, easement in. 

Appurtenant easement as not convertible into, § 
45 

Classification, § 4, p 634 
Jury question as to, § 71 
Presumptions against, § 4, p. 638 
Right of way, § 4, p. 638 
Use of, § 90 

Halls, implied easements, right to use, 8 43 
Harmless error, actions involving easements, § 115 
Hatchways, passageways, owmer of fee as having right 
to maintain in, § 91, n. 18 

Homestead, easement in, acquisition by prescription, 
§9 

Husband and wife, joinder in action for damages for 
injury to easement appurtenant to wife’s property, 
§ 109, p. 801 

Ice, right to enter land for purpose of taking as 
profit a prendre, § 3, p. G32 
Implied easements. 

Admissibility of evidence as to, § 69, p. 741 
Air, § 42 

Extent of right, 8 78 

Alleys, ways created by sale of land bounded by, 
8§ 40, 41 

Apparent use as essential, 8 33, p. 601 
Appurtenances, term as conveying easements cor¬ 
responding to quasi easements, 8 33, p. 693 
Beach, right to use, 9 44 
Burden of proof as to, 8 68, p. 734 
Continuous nature of, 8 33, p. 691 
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Implied easements—Continued, 

Conveyance, making in connection with, S 30 
Creation by implication, §§ 30-44, pp. 686-708 
Dedication resulting in, § 39, p. 702 
Destination du i)ere de famille, § 31, p. 690 
Devise, severance of tenements by, § 31, p. 690 
Ditches, § 33, p. 694 
Drains, § 33, p. 694 

Eminent domain, possibility of obtaining way by 
as preventing implication, § 35, p. 699 
Encroachments, § 33, p. 694 
Estoppel creating, § 4 
Evidence, 

Admissibility, § 69, p. 741 
Sufficiency, § 70, p. 747 

Execution, severance of tenements by, % 31, p. 

6J)0 I 

Express provision for easements as material, § 30 j 

Extent of right, § 76 

Grant, §§ 30-33, pp. 686-694 

Halls, right to use, § 43 

Intention, conveyance depending on, § 30 

lion ore, ways of necessity for removal from land, 

§ 38 

Landlord and tenant, light and air, § 42, n. 80 
Lateial support, severance of ownership result¬ 
ing in, § 33, xi. 694 
Lease, 

l^and surrounded by lessor’s land, ways of 
necessity, § 36 

Sev(»rance of tenements by, § 31, p. 690 
Light, § 42 

Extent of right, § 78 
Location of, § 79 

Maps, sale by reference to, § .39, pp. 701-704 
Merger, new eas(»inent granted or reserved by im- 
filication after termination under doctrine 
of merger, § 57 

Necessity, ways of, §§ 3‘»-38, iip 695—701 
Oi»en s(iuaic, light to use, § 44 
Paiks, right of use, § 44 
I’articulai uses, § .3.3, p. 693 
Partition, § 32 

SoAeiaiice of tenements by, S 31, p, 690 
Permanent use as essential, § 33, p. 691 
Plats, sale by reference to, § 39, pp. 701-704 
Privacy, § 42 
Prosiiect, § 42 
Reservation, § .34 

Rights of way, severance of property, § 33, p. 693 
Roads, ways created by sale of land bounded by, 
§§ 40, 41 
Sale, 

Land surrounded by that of grantor and third 
Iiersons, ways of necessity, §§ 36, 37 
Proxierty to be removed from land, ways of 
necessity, § 38 

Self-acting use as essential, § 33, p. 691 
Severance of tenements, § 31, pi>. 687-690 

Use necessary for enjoyment, § 33, p. 692 
Stairways, right to use, § 43 

Streets, ways created by sale of land bounded by, 
§§ 40. 41 

Subterranean drains, § 33, p. 604 
Timber, ways of necessity for removal from land, 
§ 38 
Use, §88 


Implied easements—Continued, 

View, I 42 

Extent of right, § 78 
Wa/s, § 33, p. 693 

Extent of right, § 77, p. 758 
Necessity, §§ 35-38, pp. 695-701 

Land surrounded by that of grantor and 
third i>ersons, §§ 36, 37 
Property to be removed from land, § 38 
Time and degree of necessity, § 35, p. 
697 

Sale, 

Land bounded by road, street or alley, § 
40 

Reference to map or plat, § 39, pp. 701- 
704 

Roads, streets, or alleys not referred to, 

§ 41 

Implied license, right of way, use under as riiiening 
into jirescription, § 18, p 669 
Imputation of notice, purchaser of property subject 
to easement, § 49 

Inconvenience, repairs without imiiosing unnecessary 
inconvenience on owner of fee, right to make, § 
94, p. 776 
Incidental rights. 

Grant, easement created by, § 75 
Repairs, right of, § 94, p. 776 
Secondary easements, § 76 
Incoriioreal rights, 

Ar>purtenant easement, § 4, j). 634 
Essential element, § 1, p. 622 
Nature as, § 1, p. 620 
Prescription, acquisition by, § 6 
Infants, prescription, acquisition of easement by 
against infants, § 9 

Ingicss and egress, width in grant creating right of 
way as determined by sufficiency to afford, § 77, p. 
757 

Inheritance, 

Appurtenant easement, inheritability, § 4, p. 635 
Easement as possessing qualities of inheritability, 
§2 

Profit a prendre, inheritability, § 3, p. 6.32 
Words of. 

Express grant, words essential to convey ease¬ 
ment in fee, § 27 

Reservations, instrument required to contain 
wolds of inheritance, § 29, p. 685 

Injunction, 

Acquiesc-ence, defense of, § 107, xi. 798 
Air, inotection of easement of, § 107, ii. 794 
Alteration of easement, § 107, p. 798 
Compensation instead of, § 113, p. 820 
Damages, recoveiy instead of injunction, § 113, 
X). 820 

DecriM' for injunction, § 113, p. 817 
Defenses, § 105 

Drain, preventing interference with easement for, 
§ 107, p. 794 

Enjoyment, protection of, § 107, p. 789 
Establishment of’ easement by action at law as 
prerequisite to relief, § 107, ii. 790 
Estopxiel as defense, § 107, p. 798 
Excessive user, § 107, p. 797 

Intermingled authorized and unauthorized use, § 
107, p. 798 
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Injunction—Continued, 

Intervention in suit to restrain interference with 
easement, § 109, p. 803 

Joinder of parties in suit to enjoin intarfeii'iice 
with easement, § 10f>, p. 801 
Light, prevention of obstruction, § 107, p. 794 
Obstructions, 

Admissibility of evidence, § 111, p. 810 
Application, § 110, p. 803 
Com]>ensatioii or damages instead of injunc¬ 
tion, § 113, p. 820 
Oral testimony, § 112, ji 814 
Parties to prcxeedings, § 109, j) 800 
Remedy by injunction, § 107, p. 790 
Sufficiency of evidence, § 111, p. 812 
Oral testimony in action for injunction to re¬ 
move obstruction, § 112, p. 814 
Parties, § 109, pp. 799-^03 

Pipe lines, preventing interference with easement 
for, § 107, p. 795 
Pleading, § 110, p. 803 

Rights of way, protection of, § 107, p. 791 
Threatened interference, prevention of, § 107, p. 
795 

Violation of injuncti\e order, damages recover¬ 
able, S 113, p. 820 
Way of necessity, prevention of. 

Interference with, § 107, p. 793, n. 48 
Obstruction, § 113, p. 818 

Injuries, 

Damages recoverable, § 114, p. 821 
Nominal damages, § 114, p. 821 
Obstructions, duty not to injure property obstruct¬ 
ing way, § 90 

Remedies for injuries, § 107, p. 788 
Repairs, failure to make, liability for, $ 94, p. 775 
Right of action for by owner of easement, § 103 
Intention, 

Abandonment, § 58 

Noiiuser accompanied by acts manifesting in¬ 
tention to abandon, § 00, p. 724 
Express grant, interest conveyed as deiiendent on, 
§ 27 

Implied easement, conveyance of real estate, § 
30 

Nature of easement as determined by, § 4, p. 030 
Necessity, easement by as based on inferred in¬ 
tent, § 35, p. 098 

Reservations, interest created as dependent on, § 
29, p. 084 
Interference, 

Action at law for damages, § 107, p. 788 
Answer in action for, § 110, p. 807 
Damages recoverable, § 114, p. 821 
Declaratory judgment in suit to enjoin, § 113, p. 
817 

Evidence, 

Admissibility, § 111, p 810 
Sufficiency, ^ 111, p. 813 
Exemplary damages, § 114, p. 821 
Injunction to prevemt, § 107, p. 790 
Intervention in suit to lestialn, S 109, p. 803 
Joinder of parties in action to enjoin, § 109, p. 
801 

Laches, right of action for, as affected by, § 108 
Limitations in action for, § 108 
Nominal damages, § 114, p. 821 


Interference—Continued, 

Pleading in suit to enjoin, § 110, p. 804 
Punitive damages, 8 114, p. 821 
Relief awarded in suit for, § 113, p 817 
Right of way, injunction to prevent, § 107, p. 791 
Sufficiency of evidence in action for, § 111, p. 
812 

Summary proceedings, § 107, p. 799 
Intermittent easements, defined, § 1, p. 020 
Interi u])tloii. 

Burden of proof, ( 68, p. 738 

Juiy questions, acquisition of easement as de¬ 
feated by, § 71 

Right of way, admissibility of evidence, § 69, p 
740 

Intervention, suit to restrain interference with ease¬ 
ment, § 10*), p. 803 

Insane persons, prescription, acquisition of eascmicuit 
by against insane pc'rson, § 9 
Instructions, actions involving easemimts, § 112, p. 
815 

Intruders, right of action against, 8 103 
Invasion of easement, termination as result of ref*o\- 
ery of damages for, § 05, p. 733 
Invitees, private ways, use of, § 90 

Involuntary severance, ways of necessity, 8 35, p. 697 
Iron ore, 

Profit a prendre, right to take ore from land, 8 3, 
p. 632 

Ways of necessity, implied easements as to foi 
lemoval from land, 8 38 

Irreparable injury, injunction as proper remedy, 8 
107, p. 789 

Irrevocable lic*enae, obstruction of easements, § 101 
Issues, actions involving easements, 8 110, p. 80S 
Joinder of parties, action involving easement, § lOf), 

p. 801 

Judgment or decree, actions involving easement, § 113, 
pp. 817-821 

Jurisdiction, actions involving, § 106 
Jury questions, actions involving easememts, § 71; § 
112, p. 814 

Justices of the peace, jurisdiction of action for ob¬ 
struction or disturbance of easement, § 106 
Know ledge. 

Imputation to purchaser of land subject to ease 
ment, § 49 

Prescrijition, creation by, § 12 
Laches, 

Equitable relief against interference as affected 
by, § 108 

Mandatory injunction as precluded by, § 107, p 
796 

Land, easement as property in nature of, § 1, p. 620 
Landings, 

Prescription, acquisition of right to landing plac-e 
on river, § 20 

Public easement in connection with, acquisition by 
lirescription, § 8 
Landlord and tenant. 

Light and air, implied easements of as between, 8 
42, n. 80 

Damages recoverable by tenant for interfer- 
^ence. § 114, p. 823 

Private ways, tenant as authorized to use, § 90 
Punitive damages to tenant for obstruction of 
light and air, § 114, p. 823 
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Lateral aupport, implied easements as to, § 33, p. 694 
Law actions, damages for interference as recoverable 
by, § 107, p. 788 

Law questions, actions involving easements, $ 71; § 
112, p. 814 

Leakage, pipe lines, res ipsa loquitur as applicable in 
action for damages caused by, § 111, p. 810 
Leases, 

Distinguished from easements, § 2 
Severance of tenements by, implied easements re- 
suiting, § 31, p. 690 

Ways of necessity, lease of land surrounded by 
that of lessor, § 36 

Level, ways, grant not specifically fixing, § 77, p. 756 

liberty, easement as, § 1, p. 610 

license. 

Distinguished from easement, § 2 
Obstruction of easements, § 101 
Profit a prendre distinguished, § 3, p. 633 
Termination by, § 61 

Lien, casement as not constituting, § 1, p. 620 
Life estate, 

Dominant tenement, acquisition of by owner of 
servient tenement as extingulsliing easement, 
§ 57 

Easement appurtenant to, termination of, § 51 
Light, 

Abandonment of easement of, § 53 
Damages for obstruction, § 114, p. 823 
Express grant. 

Creation of easement by, § 23 
Extent of right, § 78 
Extent of easement for, § 78 
Implied easements, § 42 
Extent of right, $ 78 

Injunction against obstruction, § 107, p. 704 
Interference with easement for, sufficiency of evi¬ 
dence In suit to enjoin, § 111, p. 813, n. 5 
Malicious obstruction of, injunction to prevent, 
§ 107, p. 794, n. 59 

Measure of damages for obstruction, § 114, p. 
823 

Obstructions, § 99 

Damages recoverable, S 114, p. 823 
Injunction to prevent, § 107, p. 794 
Prescription, creation of easement, § 19 
Reservation, extent of right, § 78 
Structures materially obstructing, mandatory In¬ 
junctions for removal, § 107, p. 795 
Transfer of land Ofierating as transfer of ap¬ 
purtenant easement of, § 46, p. 710 
Limitation of actions. 

Equitable relief against interference, § 108 
Prescription, creation of easement by. Prescrip¬ 
tion, post 

I^iocal custom, basis in, § 2 
Location, S§ 79-85, jip. 759-765 
Acquiescence, ways, § 82 
Admissibility of evidence, § 69, p. 739 
Agreement of parties, § 82 
Change of, | 84 

Termination of easement resulting, f 65, p. 

733 

Court, location by, § 83 
Designation of, rights of parties, § 79 
Deviation from course of way, f 85 
Express grant, easement by, 4 79 


Location—Conti nued. 

Evidence, sufficiency, 8 70, p. 742 
Implied easement, § 79 

Judgment or decree required to show, 8 113, p. 
819 

Necessity, ways of, § 81 

Pleading in action involving easement, § 110, 

p 806 

Private ways, grant or reservation not si^ecifically 
fixing, § 79 
Rights of Way, 

Agreement of parties, § 82 
Ways, 

Change of location, § 84 

Court location by, § 83 

Existing ways, § 80 

Express grant or reservation, § 80 

Law question, § 71 

Necessity, ways of, § 81 

Locked gates, judgment forbidding obsti action by, 8 
113' p. 820 

Loss of easennent. Termination, post 
Lost grant, prescription, doctrine as based on pre¬ 
sumption of, § 6 

Maintenance, liability for, § 94, pp. 773-776 
Mandatory injunction. 

Burden of jiroof in suit for, § 111, p. 809 
Laches, elTc'ct of, § 108 
Protection of easement, § 107, p. 795 
Ways, protection by, § 113, p. 818 
Maps, iiiqilied easements, sale by reference to, 8 39, 
pp. 701-704 
Market value. 

Admissibility of evidence in action for obstruction 
of easement, § 111, p. 811 

Pipe lines decreasing, damages, § 114, p. 824 
Married women, prescription, acquisition of ease¬ 
ment by prescription against, § 9 
Merger, extinguishment by, 8 57 

Mill rights, transfer of land operating as transfer of 
appurtenant easement, § 46, p. 710 
Mines and mining, right to enter land to mine metals 
as profit a prendre, 8 3, p. 632 
Misleading instructions, actions Involving easements, 
8 112, p. 815 

Mistake, prescription, adverse use based on mistake 
as insufficient to create easement by, § 14, p. 658 
Misuser, 

Damages from, liability for, 8 93 
Forfeiture for, § 62 

Mitigation of damages, obstruction of easement, ad¬ 
missibility of evidence in, f 111, p. 811 
Municipal corporations, prescription, acquisition by, § 
8 

Mutual consent, change of location, 8 84 
Natural easements, merger as resulting In termi¬ 
nation of, § 57 

Natural obstructions, removal of, § 100 

Natural right in nature of easement, distinguished, § 2 

Nature, § 1, p. 620 

Actions involving, § 107, pp. 788-799 
Necessity, easement by, 8 3, p. 628 
Creation, § 5 
Extent, § 76 

Implied easement of necessity, 88 3&-38, pp. 695- 
701 

Ways of necessity, post 
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Negative easement. 

Amenity, § 2, n. 72 
Classification, § 3, p. 630 
Covenants or conditiofis in deed, $ 28 
Negative servitude, defined, § 3, p. 630 
Nominal damages, 

Injuries to or interference with easement, § 114, p. 
821 

Mandatory injunction where damages merely 
nominal, § 107, p. 796 

Nonapparent easement, classification as, § 3, p. 628 
Noncontinuous easement, nonapparent easement as an¬ 
other name for, § 3, p. 629 
Nonuser, 

Abandonment by nonuser, § 60, pp. 724-727 
Admissibility of evidence, 8 09, p. 741 
Grant, easement by, abandonment as resulting, 
§ 60, p. 725 

Prescription, easement by, abandonment as re¬ 
sulting. 8 (K), p. 727 

Statutory jirovisions, loss of easement. 8 00, p. 
725 

Notice, 

Obstructions, conditions precedent to actions for 
removal of, § 104 

Prescription, creation by, § 12; § IS, p. 664 

Pui chaser of land subject to easement. 

Effect of notice. §§ 48-50, pp. 711-715 
Imputation of notice, 8 49 
Right of way, acquisition of prescriptive right 
across or along railroad property requiring, 
8 18, p. 672 
Nuisance, 

Obstruction, 

Light and air, continuing nature as respects 
right to injunctive relief, § 107, p. 794 
Private way, § 96 

Obstructions, §§ 96-101, pp. 778-784 
Abandonment resulting, § 53 
Actions, 

I’revent obstructions, § 103 
Removal, notice as condition precedent, § 104 
Admissibility of evidence, 8 HI, p. 810 
Air, § 99 
Air, 

Damages for, § 114, p. 823 
Injunction to prevent, 8 107, p. 794 
Alleys, building over as, 8 97 
Bars, erection across w'ays, § 98, p. 783 
Building on, over, or adjacent to ways, § 97 
Burden of proof in action to enjoin, 8 HI, P- 

8cm 

Damages, § 114, pp. 821-823 

Admissibility of evidentc, 8 HI, P. 811 
Burden of proof, § 111, p. 809 
Defendants in action for, § 109, p. 802 
Defenses to actions for, § 105 
Definition, 8 

Election betw^een removing and providing other 
passageway, § 113, p. 821 
Equitable relief, § 107, p. 790 
Extending structures over ways, 8 97 
Fact question in action for, § 112, p. 814 
Fences, § 98, pp. 786-784 
Gates, 8 98, pp. 786-784 
Injunction to prevent, 8 197, p. 791 

Admissibility of evidence, 8 HI, p. 810 


Obstructions—Continued, 

li\junction to prevent—Continued, 

Application for injunction, § 110, p. 863 
Burden of proof, § HI, p 809 
Comiiensation or damages in lieu of, § 113, p. 
820 

Defenses, § 105 
Oral testimony, § 112, p. 814 
Parties to proceeding's, 8 109, p. 800 
Remedy by injunction, 8 167, p 7JK) 

Sufliciency of evidence, § HI, p. 812 
T(uni)orary injunction, § 107, p. 794 
Injuring projicrty obstructing wa 5 \ 8 96 
Interrupting continuity of use as respects right to 
prescriptive easement, 8 18, j) 666 
Irrevocable license to obstruct easements, 8 101 
Joinder of parties in action for, § 109, p. 801 
Jury questions, 8 112, p. 814 
License to obstruct, § 101 
Light, § 99 

Damages recoverable, 8 H4, p 823 
l-iocked gates, judgment forbidding, 8 H3, p. 820 
Mandatoiy injunction, 8 107, p. 795 
Notice to remove, conditions precedent to action 
for, § 104 

Nuisance, obstiuction in private way as, 8 96 
Passageways, § 97 

Permissive user of alley as having no right of 
action for, 8 199, p 801 
Persons^ entitled to obstruct, 8 96 
Pipe lilies, inJ^lncti^e relief, 8 107, p 795 
Prescription, ways acquired by, § 98, p. 783 
Private ways, 

Gates across, 8 98, p. 783 
Judgimmt or decree in action for, 8 H3, ji 
818 

Purchaser of dominant estate, remedy for ob¬ 
struction, 8 109, p. 801 
Relief awarded, 8 H3, p. 817 
Remedy for obstruction, § 107, p. 788 
Removal of, § 100 

Notice as condition jirecedent to action for, § 
104 

Reversioner, right of actions for, 8 109, ji. 801 
Rights of way. 

Damages recoverable, § 114, p. 822 
Injunction, § 107, p. 791 

Removal, injunction to prevent, § 113, p. 
818 

Temporary injunction, 8 197, p. 794 

Structures on, over, or adjatent to ways, § 97 
Sufliciency of evidence, § 111, p. 811 
Summary proceedings for, 8 197, p. 799 
Termination, obstructions inconsistent with ease¬ 
ment, § 53 
View, § 99 
Ways. 

Building on, over, or adjacent to, § 97 
Agreement for as terminating easement, 
§ 61 

Mandatory relief, 8 197, p. 796 
Weakness of adverse party’s title, reliance on in 
action for obstruction, § HI, p. 811 
Oil and gas, right to enter iand to explore for and 
take as profit a prendre, § 3, p. 632 
Ofien squares, implied casements, right of use of, § 
44 
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Operating business, implied easement in, § 30, n. 24 
Operation and effect, 

Instruments creating easement, § 26 | 

Judgment or decree, actions involving easement, 

§ 113, pp. 817, 820 

Reservations or exceptions, easements created by, 

§ 29, p. 685 
Operation of law. 

Creation by, § 5 
Termination by, § 52 

Outbuildings, common easement, mandatory injunc¬ 
tion for restoration of, § 107, p. 795 
Ownership, 

Distinguished from easement, § 1, pp. 021, 623 
Pleading in action for interference as required 
to allege, § 110, p. 804 

Paramount rights, owner of easement as respects use 
thereof, § 91 

Parking, easement for driveway as not conferring 
right to park, § 87, p. 707, n. 57 
Parks, 

Implied easements, right to use, § 44 
Transfer of land operating as transfer of ease¬ 
ment of rights to have land used as, § 40, p. 
711 

Parol agreement, 

Prescrifition, easement acquired by subject to be 
varied by parol agreement, § 22 
Termination by, § 01 

Parol evidence, admissiliility to show grant of ease¬ 
ment, § 09, p. 739 
Ways of necessity, $ 09, p. 741 
Parol grant, creation by, § 5; § 24, p. 678 
Part performance, creation by jiart performance of 
parol agreement, § 5 

Partial reh*ase, extinguishment of remainder as not 
1 esulting, § 01 

Parti(‘s, actions involving casement, § 109, pp. 799- 
803 

Partition, 

Imiilied easements, § 32 

Severance of tenements by, implied easements 
resulting, § 31, p 090 
Termination by, § 65, ji. 732 
Party wall, appurtenant easement, right to use as, § 4, 
p. 037, n. 92 
Passageway, 

Alteration of by owner of land through which ac¬ 
quired, § 95, n. 77 

Hatchways in, owner of fee as having right to 
maintain, § ill, n. 18 
Obstructions, § 97 

Roof over, injunction decree permitting, $ 113, p. 
819 

Pasturage, pipe lines, liability for damages to pas¬ 
turage, § 114, p. 824 

Pendente lite purchaser, parties to suit to enioiii 
obstruction of way, § 109, p. 8(X) 

Permanent easements. Implication of, § 51 
Permanent use, implied easements requiring, $ 33, p. 
091 

Permissive use. 

Jury question, § 71 

Prescription, sufficiency to give easement by, § 14. 
p. 655 

Presumptions where user permissive in inception, 
S 68. p. 737 


Permissive use—Continued, 

Right of way, prescriptive easement as not aris¬ 
ing, § 18, p. 666 

Perpetual easement, freehold involved, § 1, p. 021, n. 
10 

Personal interest, easement in gross, § 4, p. 635 
Personal property, implied easement in, § 30, n. 24 
Philippine Islands, light and view, prescription as 
proper method for acquisition of servitude of, § 
19 

Pipe lines. 

Agreement respecting damages, recovery as limit¬ 
ed to, § 114, p 823 

Appurtenant easement, right to lay pipes as, § 4, 
p. 637, n 92 

Break in line causing injury, liability to land- 
owner, § 103 

Buildings injured by, damages recoverable, § 114, 
p 823 

ronsequential damagevs, liability for, § 114, p 824 
Contracts, damages limited topiovision for, § 114, 
p. 824 

Crops, liability for damages, § 114, p. 823 
l>amages, injury to servient estate, § 114, p. 823 
Express grant, creation of easement by, § 24, p. 
077, n. 38 

Fences injured by, damages recoverable, § 114, p. 
823 

Injunction to prevent interference with easement 
for, § 107, p 795 

Injury to serviemt estate by, § 103; § 114, p. 
823 

Interference with casement for, injunctive relief. 
§ 107, p. 795 

Market value, damages for depreciation on ac¬ 
count of easement, § 114, p. 824 
Obstruction, injunctive relief, § 107, p. 795 
Pasturage, liability for damages to, § 114, p 824 
Repairing breaches in fences during construction, 
§ 94, p. 775 

Timber, liability for damages to, § 114, p 823 
Plaintiffs, actions involving easement, § 109, p. 800 
Platforms, extension of imposing additional burden 
on servient estate, § 95, n. 06 
Plats, 

Implied easements, sale by reference to, § 39, pp. 
701-704 

Admissibility of evidence, § 69, p. 741 
Ways imiilied fiom reference to, use of, § 88 
Pleading, actions involving easement, § 110, pp. 80:{- 
809 

Defense, special pleading of easement as, § 07 
Establishment, ac*tion for puiijose of, § 110, p. 
803 

Findings to conform to, § 112, p. 810, n. 32 
Injunction, obstruction of easement, § 110, p. 803 
Relief awarded to t^onfoim to, § 113, p. 817 
Possession, 

Adv(»rse possession. Prescrijition, post 
Dispossession of owners worked by easement, § 
73 

Unity of possession essential to extinguishment of 
easement under doctrine of merger, § 57 
Practical location, right of way, width as determined 
by. § 77. p. 757 

Prayer for relief, complaint in action involving ease¬ 
ment. § 110, p. 807 
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Predial servitude, creation of, $ 1, p. 625, n. 53 
Preponderance of evidence. 

Action involving easements, sufficiency, § 111, p. 
811 

Existence of easement, sufficiency, § 70, p. 742 
Prescription, 

Abandonment of easement by prescription, § 60, 
p 727 

Accidental interruption as precluding acquisition, 
§ 13, p. 650 

Acquiescence in use and enjoyment as essential 
to creation by, § 12 
Admissibility of evidence, § 69, p. 739 
Admission of superior right in landowner as 
precluding, § 13, p. 651 
Adverse possession. 

Easement ac*quired by, loss of, § 22 
l^>ss of easement, adverse iK)sst‘ssion causing, 
§ 63 

AdA'erse user. 

Admissibility of evidence, § 69, p. 739 
Burden of proof, § 68, p. 735 
Circumstantial evidence, sufficiency, § 70, p. 
744 

Evidence, sufficiency, § 70, p. 744 
Jury questions, § 71 

Incense subS€‘queiitly obtained as not defeat¬ 
ing acquisition by adverse use, § 61 
Light and air, a(‘quisition of easement by, § 
19 

Mistake, use based on as insufficient, § 14, p. 
658 

Necessity to acquisition by prescription, § 
14, pp. 652-658 

Open and notorious use and enjoyment as es¬ 
sential, § 11 

Ownershiii of servient estate inconsistent, § 
14, p. 658 

Presumptions from user under claim of right, 
§ 68, p. 736 

Rent, user in consideration of as not adverse, 
§ 14, p. 658 

Right of way by prescription, § 18, p. 663 
Time of, § 16 

Agreement, basis for easement by, § 14, p. 657 
Breach of continuity sufficient to stop running 
of prescriptive period, $ 13, p. 650 
Burden of proof, § 68, p. 735 

Cessation of enjoyment as precluding acquisition 
by, § 13, p. 650 

Character of use and enjoyment giving title by, 
§§ 10-15, pp. 645-659; §89 
Charitable uses, property held for, acquisition of 
eilsement against, § 9 

Circumstantial evidence, sufficiency to show ease¬ 
ment by, § 70, p. 745 

Claim of right, adverse user under as essential 
to acquisition by, § 14, p. 653 
Color of title, necessity of adverse user under 
claim of, § 14, p. 654 
Continuous use. 

Essential to creation by, § 13, pp. 648-652 
Right of way as re<iuiring, § 18, p. 665 
Counties, acquisition of easement by against coun¬ 
ty, § 9 

Creation by, §§ 6-22, pp. 641-676 

Actual use and enjoyment as essential, § 10 


Prescription—Continued, 

Creation by—Continued, 

Admissibility of evidence, § 69, p. 739 
Adverse use and enjoyment as essential, § 14, 
pp. 652-658 

Character of use and enjoyment, §§ 10-15, pp. 
645-659 

Commencement of period, § 7 
Continuous and uninterrupted use as essen¬ 
tial, § 13, pp. 648-652 

Denial of right as precluding, § 13, p. 650 
Eaves, right to maintain, § 20 
Elements essential, § 10 
Evidence, sufficiency, § 70, p. 743 
Excessive user of rights conferred, § 14, p. 
657 

Exclusive use as essential, § 15 
Gates, right to maintain across pri\ ate way, § 
20 

Government, easement against, § 9 
Homestead, § 9 

Inconsistent declarations by claimant as pre¬ 
cluding, § 13, p. 651 
Infants, by against, § 9 

Infriiigc'iiieiit of landowner’s right, necessity 
of, § 14, p. (354 

Insane poisons, acquisition against, § 9 
Inti'rriiption fiiiriiig period of adverse use as 
fatal, § 13, p. 649 
Jury question, § 71 

Knowledge of user under claim of right, § 12 
Landing place on river, § 20 
IJcens-ee nuiouncing authority, § 14, p. 656 
Light and aii, § 19 
Marri(»d women, by or against, § 9 
Municifial corporations, § 8 
Nature of eascuneiits created, §§ 17-20, pp. 
662-675 

Notice, § 12; § 18, p. 664 
Occupation under agreement to purchas<% § 
14, p. 657 

Open and notorious use and enjojmient as 
essential, § 11 
Period required, §§ 6, 16 

I*ermissive use as insufficient, § 14, p. 655 
Persons against whom prescription runs, § 9 
Persons who may acquire by prescription, § 8 
Presumptions, §§ 6, 10 
Public, 

Against public, § 9 
By public, § 8 

Ways, acquisition of private right of way 
over, § 18, p. 671 

Quasi municipal corporations, § 8 
Railroad property, across or along, § 18, p. 
671 

Reasonable user as essential, § 10 
Reservation, basis for easement, § 14, p. 657 
Reversioners, by or against, § 9 
Rights, 

Incapable of grant, § 17 
Way. § 18. pp. 662-674 

Stairways, right to maintain in private alley, 
§ 20 

States, acquisition against, § 9 
Status of easement acquired, § 22 
Statutory requirements, § 10 
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Prescription—Continued, 

Creation by—(yontiiiued. 

Streams, right to conduct across highway for 
milling, § 20 
Support, subjacent, § 20 

Suspension of statute of limitations, $ 16 
Tacking possession, § 36 

Telephone poles, riglit to maintain, § 20 
Temporary interrux)tioii of prescriptive period, 
effect of, § 33, p. 650 
Tenants for years or at will, § 8 
Time requisite for, §§ 6, 16 
Title and right acquired, § 22 
Toll loads, right to maintain slopes for, § 20 
Trust, lands held in, § 9 

Uninterrupted use as essential, § 13, pp. 648- 
652 

United States, easement against, § 9 
Unity of ownership of dominant and servient 
estates, interruption of claim by, § 13, p. 
652 

Use and enjoyment, §§ 30-15, pp. 645-659 
Verbal complaint precluding acquisition, § 13, 
p. 650 

Void grant as basis, § 14, p. 657 
Disability subsequently arising, suspension of 
presciiptive period, § 36 
Disproof of easement by, § 69, p. 740 
E\ idence, sufficiency, § 70, p. 743 
Exclusive use as essential, by, § 15 
Extent of easement created by, § 74 
Fences across way acquired by prescription, § 98, 
p. 783 

Gates act OSS way acquired by prescription, $ 98, 
p. 783 

Grant as basis for easement by prescription, $ 14, 
p. 057 

Grant or reservation limiting easements by, § 74 
Limitations, statute of, exceptions respecting ac¬ 
quisition by, § 16 

Lost grant, doctrine as based on presumiition of, 

§ 6 

Nature of easement acquired, § 1, p. 621 
Nonuser, abandonment as lesuiting, § 60, p. 727 
Notice interrupting easement, § 13, p. 651 
Obstruction of ways acquiied by, § 98, p. 783 
Parol agreement. 

Terminating easement, § 61 
Varying easement, § 22 
Permissive use, 

Cfiiitinuance as such, § 15, p. 656 
Insufficient, to create casement, § 14, p. 655 
Pious uses, easement by prescriiition against pioji- 
erty held for, § 9 

Profits a prendre, creation of right, § 3, p. 63:1 
Property subject, § 9 
Presumptions, §§ 6, 10 

Privity of estate, tacking possession requiring, 
§ 16 

Profit a prendre, creation of right by, § 3, p. 633 
Kepairs, 

Right to make implied, § 94, p. 775 
User in consideration of making as adverse, 
§34, p 658 

Rights incapable of grant, § 17 
Simultaneous acquisition of easement by prescrip¬ 
tion and land by adverse possession, { 21 


Prescription—Continued, 

Status of easement acquired, § 22 
Statutory provisions, § 10 

Strangers, interruption of prescriptive period by, 
§ 13, p. 652 

Suit by owner, interruption of prescriptive period 
by, § 13, p. a51 

Suspension of statute of limitations, § 16 
Tacking, 

Disabilities, § 9 
Possession, § 36 
Termination of easement, § 54 
Time requisite for acquisition, §§ 6, 16 
Title and right acquired, § 22 
Use. 

Easement, § 89 

Enjoyment, essential to creation of easement, 
§ 30 

Extent of right acquired as fixed and deter¬ 
mined by, § 74 

Ways, 

Extent of right created, § 77, p. 758 
Fences across, § 98, p. 783 
Use of easement, § 89 
Presumptions, § 68, pp. 734-738 
Abandonment, 

Inconsistent acts, § 59 
Nonuser, § 60, p. 724 
Acquiescence, adverse user, § 12 
Appurtenant easements, favor of, § 4, p. 6.38 
Gross, easements in, § 4, p. 6.38 
Lost grant, § 6 
Prescription, creation by, § 6 
User under claim of right. § 68. p. 7.36 
Ways of necessity, continuance of, necessity, § 68, 
p. 7.38 

Principal and agent. 

Private ways, use by agent, § 90 

Removal of obstruction, agent’s authority, § 109, 

p. 801 

Privacy, imiilied easements, § 42 
Private easements, classification as, § 3, p. 630 
Private right of way, § 1, p. 620, n. 11 
Business purposes, use for, § 90 
Classification, § 3, p. 628 
Damages, interference with use, § 114, p. 823 
Easement annexed, § 1, p. 621, n. 13 
Gates across, right to erect, § 98, p. 783 
Guests, use of, § 90 

Interference, damages recoverable, § 134, p. 82.3 
Location, grant or reservation not si)eciflcally fix¬ 
ing, § 79 

Nuisance, obstructions placed in as, § 96 
Obstructions, 

Gates across, § 98, p. 783 
Judgment or decree in action for, § 133, p. 
818 

Trespassers, use by, § 90 
Use of, § 87, p. 768 

Public generally, § 90 
Privilege, easement as, § 1, p. 639 

Profit eascjinent as privilege or advantage without 
profit, § 1, p. 619 
Profits a prendre. 

Distinguished, § 3, p. 631 

License distinguished, § 3, p. 633 
Division, § 65, p. 733 
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Proof, actions involving easements, S HO, p. 808 
Property, easement as, § 1, p. 620 
Prospect, implied easements of, § 42 
Protection, 

Actions, ante 
Injunction, ante 

Proximate result, damages recoverable for obstruc¬ 
tion of easement as limited to, § 114, p. 821 
Public easements, classification, § 3, p. 630 
Public use, ways of necessity, decree establishing 
and adjudging public use and travel as erroneous, 
§88 

Puerto Rico, light and view, prescription as proper 
method for acquisition of servitude of, § 19 
Punitive damages, interference with easements, § 114, 
p. 821 

Purchaser. Vendor and purchaser, post 
Purpose, easement as limited to purpose for which 
created, § 73 

Qualified easement, prescription, easement acquired 
by, § 1, p. 621 
Quasi easements. 

Appurtenances, term as conveying easements cor¬ 
responding to, § 33, p. 693 
Custom as basis, § 2 
Defined, § 1, p. 624 

Partition, heirs as seeking subject to, § 32 
Reservation of, § 34 

Quasi municipal corporations, prescription, acquisition 
by, § 8 
Railroads, 

Right of way by, across or along railroad proper¬ 
ty, § 38, p. 671 

Siding, incorporeal easement as interest in land, 
§ 1, p. 621, n. 13 

Rare user, abandonment of servitude created by deed 
as resulting from, § 60, p 726, n. 82 
Real action, action for disturbance, § 107, p. 788 
Real service, defined, § 1, p. 625 
Real ser\itude, defined, § 1, p. 625 
Recordation, 

Express grant, necessity of, § 24, p. 679 
Purchaser may assume that no unrecorded ease¬ 
ments are attached, § 49 
Release of easement, § 61 

Reentry, revival of easement theretofor extinguished 
by, § 66, n. 76 
Regulations, use, § 80 

Relationship, dominant and Servient estates, owners 
of, § 72 
Release, 

Part of easement, § 61 
Termination by, § 61 

Relief,.actions involving easement, § 113, pp. 817-823 
Remedies. Actions, ante 
Removal of obstruction, § 100 

Rent, user in consideration of as not adverse, to es¬ 
tablish easement by prescrir»tion, § 14, p. 658 
Rental value, damages for obstruction of easement of 
light based on, § 114, p. 823 
Repair, 

Action for failure to repair, by owner of servient 
estate, § 103 
Duties, § 94. pp. 774-776 

Permission to enter land to repair adjoining 
building as not easement, § 2, n. 90 


Reply, actions Involving easement, § 110, p. 808 
Report, equitable adjudication as to easement in land 
for building walls of another for support, § 107, 
p. 790 

Res ipsa loquitur, pipe lines, doctrine applicable in ac¬ 
tion for damages from oil leakage, § 111, p. 830 
Res judicata, judgment for obstructing easement, § 
113, p. 817 
Reservations, 

Acceptance of express grant as acceptance of all 
reservations, § 25 
Air, extent of right, § 78 

Appurtenant easements, transfer of land as af¬ 
fecting, § 46, p. 709 

Creation of easement by, § 29, pp. 683-686 
Extent of right, § 75 

Duration of easement created by, § 29, p. 685 
Extent of easement created by, § 75 
Implied easements, § 34 

Burden of proof, § 68, p. 738 
Light, extent of right, § 78 

Prescription, basis for easement by, § 14, p. 657 
Profit a prendre, right of as assignable, § 3, p. 
633, n. 53 

Quasi easements. § 34 

Revival of easement extinguished by merger as 
n^quiring new reservation, § 57 
Right of way as subject of, § 29, p. 686 
Strangers, easements in favor of created by, § 
29, p. 686 

TTse, rules and regulations for, § 86 
View, extent of right, § 78 
Ways, 

Extent of right, § 77, p. 755 
Location of, § 80 
Nect'ssity, ways of, § 35, p. 6?)0 
Use of, § 87, p. 767 
Width of, § 77, p. 756 

Responsiveness, findings in actions involving ease¬ 
ments, § 132, p. 836 
Restrictions, distinguished, § 2 
Reversion, abandonment resulting in, § 58 
Reversioners, 

Obstructions, right of action for, § 109, p. 801 
Prescription, easemcmt by, acquisition against, § 9 
Review, actions involving easements, rules go\ern- 
ing, § 115 
Revival, 

Lost right, § 66 

Merger, easement extinguished by, § 57 
Rights of way. Ways, post 

Roads, implied easements, ways created by sale of 
land liounded by, §§ 40, 41 

Roof, passageway, injunction decree permitting, § 113, 
p. 819 

Rules and regulations, use of, § 86 
Seaweed, right to take. 

Appurtenant, § 4, p. 637, n. 92 
Profit a prendre, § 3, p. 632 
Secondary easements, extent of right, § 76 
Seeming servitudes, rights in nature of easement, 
§ 1. p. 624 

Self-acting use, implied easements requiring, § 33, 
p. 691 

Servants, private ways, use of, § 90 
Service, easement as service which one estate owes 
to another, § 1, p. 620 
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Servient tenement. 

Abandonment resulting in reversion to owner of, 
S 58 

Acquiescence in owner’s alterations of easement, 
§ 95. p. 778 

Action by owner, right of action, § 103 
Adverse posscission, simultaneous acquisition of 
title by and to easement by prescription, § 
21 

Appurtenant easement requiring, § 4, p. 634 
Bona iide purchasers, easements as binding on, § 
47 

Charge or encumbrance on estate or property of, 
§ 3, p. 621 

Conditional easement, annexation of duties to be 
pci formed for benefit of person owning. § 
1, p. 621 

Consideration, acquisition without consideration 
as rendering easement binding despite ig¬ 
norance thereof, { 50 

Contiguity of as essential element, S P- ^3 
Corporeal interest of, easement as not carrying, 
§ 1, p. 622, n. 27 

Disability of owner, burden of proof as to, § 68, p. 
738 

Duty of owner, § 72 

Express grant, description in, § 24, p. 679 
Fences, owner authorized to erect, § 98, p. 781 
Injuries from failure to repair, liability for, § 94, 
p. 775 

Interest in land constituting, § 1, p. 620 
Negative easement as right to restrict owner of, 
§ 3, p. 630 

Notice, purchaser as charged with, § 49 
OiuM*ation by owner of, § 95 

Purchaser’s rights and liabilities, §§ 47-50, pp. 711- 
735 

llelation between owners of dominant and servient 
estates, § 72 

Romo\al or destruction of, extinguishment, § 55 
Kepaii, 

U\\ ner under no duty to, ^ 94, p. 774 
Right of owners to make, § 94, p. 776 
Resti ictioiis on property lights of owners of, § 
3, p. 621 

Subs(*qiu'nt grantees as taking subject to ease- 
meiils, § 47 
Use of easement. 

Rules and regulations by owner respecting, § 
86 

Ways, use by owner, § 90 
Use of tenement, owner’s rights, § 91 
Servitude, 

Defined, § 1, pp. 620,624 
Negatne signification, § 3, p. 630 
I’ositive signification, § 3, p. 630 
Set-oflF and counterclaim, action involving easement, § 

110, p. 808 

Severance, §§ 45, 46, pp. 708-711 
Appurtenant easements, § 45 

Tenements, extinguishment of easement by, § 65, 
p. 732 

Sewers, 

See also. Drains, ante 

Purchaser of land subject to easement for as 
charged with notice thereof, § 49, n. 40 

28 C.J.S.—76 


Sewers—Continued, 

Restoration of broken sewer connection, manda¬ 
tory injunction of, S 107, p. 795 
Signboards, right to erect as easement in gross, § 4, 
p. 637 

Special damages, pleading as required to show in ac¬ 
tion involving easement, § 110, p. 807 
Spur track. 

Appurtenant easement, right to build as, § 4, p. 
037, n. 92 

Right to use as easement, § 1, p. 623, n. 31 
Stairways, 

Implied easements, right to use, § 43 
Prescription, acquisition of right to maintain in 
private alley, § 20 

Transfer of land operating as transfer of ease¬ 
ment, § 46, p. 710 

States, easement against, acquisition by prescription, 

§ 9 

Statutory provisions. 

Creation by, § 5 

Juiisdiction in actions involving easement, § 106 
Light and air, acquisition of casements of, S 39 
Location, \v ays of necessity, § 81 
Nonuser, loss of easement by, § 60, p. 725 
l*rescription, creation by, § 10 
Right of way, § 18, p 664 

Right of way, acquisition by jirescription, § 18, p. 
661 

Summary remedies for interference with ease¬ 
ments, § 107, p. 799 
Ways of necessity, location of, § 81 
Stores, stairways, custom or usage as not justifying 
owner of servient tenement in maintaining, § 105, 
n. 87 

Strangers, reservation or exception in favor of, § 29, 

p. 686 

Streams, prescription, acipiisitiou of right to conduct 
across highway for milling purpose's, § 20 
Streets, implied easements, 

Light and air o\er, § 42 

Ways created by sale of land bounded by, §§ 40, 
41 

Structures, ways, erection of, § 97 

Subdnisioiis, way of necessit 3 % creating of necessity 
by subdi\iding and selling separate portions, § 
35. p. 699 

Subterranean drains, implied easements as to, § 33, 
p. 694 

Summary procec'dings, 

liurden of jiroof, § 111, p. 810 
Interference with easement, § 107, p. 799 
Support for upper story, acquisition by prescription, 
§ 20 

Surjilusage, judgment or decree in action involving 
easement, § 113, p. 820 

Tacking possession, prescription, creation by, § 36 
Teams, right of W'ay for use of as not authorizing 
use of way as automobile way, § 87, p. 767, n. 53 
Telephone poles, 

Piesciiption, acquisition of right to maintain 
across lands of anotlier, § 20 
Purchaser of land burdened with easement for, § 
49, n. 37 

Transfer of land operating as transfer of appur¬ 
tenant easement of right to maintain, $ 46, 
p. 710 
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Temporary injunction, rights of way. 

Damages recoverable, § 114, p. 822 
Prevention of obstruction, § 107, p. 794 
Tenancy in common, obstruction of way appurtenant 
to property, maintenance of action for, S 109, 

p. 801 

Tenant at will, party in action to protect easement, 
§ 109, p. 801 
Tenements, 

Distinct tenements as essential quality, § 1, p. 
622 

Dominant tenement, ante 

Implied easements on severance, $ 31, pp. 687— 
690 

Servient tenement, ante 
Termination, §§ 52-65, pp. 716-733 
Abandonment, ante 
Act of God, § 52 
Adverse possession, § 63 
Agreement, §§ 51, 61 

Alterations inconsistent with easement, § 53 
Appropriation to public use, § 64 
Burden of proof, § 68, p. 738 
Cessation of. 

Conditions, { 65, p. 732 
Puri)Ose or necessity, § 54 
Change of location of way. § 65, p. 733 
Conduct incompatible with existence of right 
claimed, § 52 

Confusion resulting in. $ 57 

Consent of owner of easement as not essential, 
§ 52 

Damages for Invasion of easement, recovery of as, 
§ 65, p. 733 

Dedication to public use, § 64 

Destruction of servient estate, S 55 

Division of estate to which appurtenant, S 65, p. 


732 

Dominant and servient estate becoming united in 
one person, $ 57 

Estoppel, loss of easement by, § 65, p. 733 


Forfeiture, ante 

Invasion of easement, recovery of damages for as, 
§ 65, p. 733 

Jury question as to, § 71 
License, § 61 

Life estate, easement appurtenant to, § 51 
Merger, § 57 

Misuser, forfeiture for, § 62 
Noncompliance with conditions, $ 56 
Obstructions inconsistent with easement, § 53 
Operation of law, § 52 
Parol agi ecment, § 61 

Particular purpose, easement granted for, § 54 
Partition resulting in, § 65, p. 732 
Profit a prendre, division of, § 65, p. 733 
Release, § 61 

Removal of servient est.ate, § 55 
Repairs, right to make, § 94, p. 776 
Re\ersion of portion of servient estate subject to 
easement, § 52 
Revival of lost right, § 66 

Easement extinguished by merger, § 57 
Severance of tenements, § (>5, ji. 732 
Sufllciency of evidence, § 70, p. 747 
Uniting ownership of dominant and servient es¬ 
tate, $ 57 


Termination!—Continued, 

Ways, 

Necessity, ways of, § 54 
Obstructions agreed to, § 61 
Will of owmer of servient estate or successors, 

§ 52 

Threatened interference, injunction to prevent, § 107, 
p. 795 
Timber, 

Gross, right to cut as easement in, § 4, p. 637, 
n. 93 

Pipe lines injuring, liability for damages, § 114, 
p. 823 

Profit a prendre, right to enter for timber, § 3, p. 
632 

Ways of necessity, implied easement for removal 
of, § 38 

Time, 

Prescription, time necessary for acquisition by, § 
16 

Way of necessity, implied easement, time of neces¬ 
sity, § 35, p. 697 

Title, 

Easement as not conferring title to land, 5 1, p. 
620; § 73 

Unity of title causing extinguishment of easement, 
§ 57 

Toll roads, prescription, acquisition of right to main¬ 
tain slopes for, § 20 

Torts, action in for damages to servient estate, § 107, 
p. 789 

Transfer, S§ 45, 46, pp 708-711 
Trespass, 

Action to pi event, right of action by owner of 
servient estate, § 103 

Obstruction, removal of as creating liability for, 
§ 100 

Trespass to try title, for establishment or recovery 
of easement, § 107, p. 7S8 
Trespassers, 

Obstruction by as extinguishing right, $ 53 
Private ways, use of, § 90 

Trial, actions involving easements, § 112, pp 814-816 
Trust, easement by prescription, against lands held in 
trust, § 9 

Undei ground sewer, purchaser of land subject to 
easement for as charged with notice of, § 49, n 
40 

Uniiiclosed lands. 

Evidence of easement over, sufficiency, § 70, p. 
747 

Right of way, prescriptive easement through, § 18, 
p. 672 

Uninterrupted use, prescription, acquisition by as re¬ 
quiring, § 13, pp. 648-652 

United States, prescription, acquisition of easement 
by against, § 9 
Use, §§ 86-93, pp. 765-773 

Burden of proof, § 68, p. 735 

Connection with estate to which appurtenant, S 
92 

Dominant estate, interference by owner of, § 91 
Express grant, easements by, § 87, p. 765 
Implied easements, § 88 
Injunction, excessive user, § 107, p. 797 
Intermingled authorized and unauthorized use 
injunctive relief, § 107, p. 798 
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Use—Continued, 

Limitations as to use, §§ 86-93, pp. 765-773 
Misuser, ante 
Nonuser, ante 
Paramount right, § 91 
Persons entitled to use, § 90 
Prescription, easement by, § 89 
Private ways, § 87, p. 768 
Public generally, § 90 
Rights of way, 

Express grant, { 87, p. 766 
Extension to land other than that to which 
appurtenant, § 92 

Injunction to prevent use inconsistent with 
right of owner of easement, § 107, p. 792 
Owner of burdened land, § 91 
Rules and regulations for, § 86 
Ser\ lent estate, rights of owner of, § 91 
Ways, 

Express grant, § 87, p. 766 
Necessity, ways of, § 88 

Use and enjoyment, prescrijitlon, title acquired by, § 
10 

I'arianee, actions involving ea«.emcnts, § 110, p. 808 
Vendor and purchaser, 

Contract to sell easement, estojipcl to attack 
d(‘ed carrying out contract, $ 103 
Damages, subsequent purchaser of land to which 
way obstructed was appurtenant as entitled 
to, § 114, p. 823 

Obstruction, ruirchaser of dominant estate as hav¬ 
ing remedy for, § 109, p. 801 
Pendente lite purchaser as proper party plaln- 
tllT in suit to enjoin obstruction of way, § 109, 

p. 800 

Servient estate, rights and liabilities of, §§ 47-50, 
pp. 711-715 

Ways, servient owner’s right to use as inuring to 
subsequent purchaser, § 90 
Venue, actions involving easements, { 106 
Verdict, actions involving easements, S 112, p. 815 
View, 

Extent of right, § 78 
Implied casements, § 42 
Obstruction, § 99 
Reservation, extent of right, S 78 
Voluntary severance, ways of necessity, i 35, p. 697 
Wagon road, easement for as not authorizing construc¬ 
tion of railroad, § 87, p. 767, n. 53 
Waiver, 

Compliance with conditions, § 56 
Damages for interfering with easement, { 107, p. 
788 

Wall, obligation to maintain as not easement, § 1, p. 
622, n. 28 

Waters and water courses, 

Appurtenant easement, right to use water as, § 4, 
p. 637, n. 92 

Profit a prendre, right to enter land to take water 
as, S 3, p. 632 

Ways, 

Abandonment, 

Admissibility of evidence, $ 69, p. 741 
Part, effect of abandonment of, § 58 
Adverse user. 

Admissibility of evidence, $ 69, p. 740 
Prescriptive easement, § 18, p. 663 


Ways—Continued, 

Agreement, location by, S 82 
Appurtenant easements, § 4, p. 639 
Bars across as obstruction, § 98, p. 783 
Buildings on, over, or adjacent to as obstruction, 
§ 97 

Change of location, S 84 

Termination of easement by, § 65, p. 733 
Classification, § 3, p. 628 

Common use with public, prescriptive easement 
as not acquired by, § 18, p 668 
Continuity of use, prescriptive easement requiring, 
S 18, p 665 

Convenience of owner, use of way opened for as 
not ripening into prescription, § 18, p. 668 
Court, location by, 5 83 
Damages for obstruction, § 114, p 822 
Definite line of travel, prescriptive easement re- 
quiiing, § 18, p. 670 
Deviation from c*ourse. § 85 
Evidence, sufficiency, S 70. p. 742 
Excavations below surface by owner of fee, § 
01. n. 18 

Excejition, subject of, § 20, p. 686 
Express grant. 

Extemf of right, § 77, p. 755 
Location of. § 80 
Use of. § 87, T>. 766 
Extent of right, ^ 77, pp. 754-758 

Adverse use. creation of easement by prescrip¬ 
tion. % 18. p. 663 

Convpvance not specifically defining, § 77, p. 
755 

Fences, 

Interrupting continuity of use as respects 
prescriptive easement K 18. p 666 
Obligation to construct, § 94, p. 775 
Gate, 

Construction, 98, p. 781 

Maintenance as evidence that nse was per¬ 
missive, § 70, p. 746 
Obligation to construct, § 94, p 775 
Grade or level of, grant not fixing, § 77, p. 756 
Grant or agreement, prescriptive easement as ac¬ 
quired by, S 18, p. 665 
Gross, easement in, 5 4» P 638 

Impiassability, right to enter on and go over other 
land of owner in case of, § 85 
Implied easements, § 33, p. 693 
Extent of right, § 77, p. 758 
Sale by referenc*e to. 

Map or plat, § 39, pp 701-704 
Roads, streets or alleys, § 41 
Severance of property, $ 33, p. 693 
Implied license, use under as not ripening Into 
prescriptive easement, § 18, p. 669 
Injunction to protect, § 107, p. 791 
Defenses, $ 105 
Interrujitlon, 

Adverse use as affecting right to prescrip¬ 
tive easement, § 18, p 665 
Evidence that use was permissive only, § 70, 
p. 746 

Judgment or decree in suit to protect, S 118, p. 
817 

Limitations as to, $ 97 
Location, ante 
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W ays—Continued, 

Mandatory injunction, protection of easement by, 
§ 113. p. 818 

Obstruction, prevention of, § 107, p. 796 
Mutual way between adjoining landowners, pre¬ 
scriptive easement as to, § 18, p. 673 
Nature of. 

Adverse use, creation of easement by pre¬ 
scription, § 18, p. 6(>3 
Right conferred by grant of, § 77, p. 756 
Necessity. Ways of necessity, post 
Nonuser, abandonment as result of, § 60, p. 727 
Obstructions, ante 

Owner opening for own puriiose, proscriptive ease¬ 
ment as not resulting, § 18, p. 6ii8 
Passageways, ante 

Permissive use, prescriptive easement as not aris¬ 
ing from, § 18, p. 666 

Plowing and harrowing to keep down weeds, right 
of owner of fee, § 91, n. 13 
Practical location, width as determined by, § 77, 
p. 757 

Prescriiition, creation by, § 18, pp. 662-674 
Admissibility of evidence, § 69, p. 739 
Extent of right, $ 77, p. 758 
Fences across way acquired by, § 98, p. 
783 

Use of easement created by, § 89 
Private ways, ante 

Public way, acquisition of private right of way 
over by prescription, $ 18, p. 671 
Railroad property, acquisition by prescription 
across or along, § 18, p. 671 
Relief awarded in suit to protect, $ 113, pp. 817, 
818 

Removal of obstruction, injunction to prevent, § 
113, p. 818 

Reservation, % 29, p. 686 

Extent of right, § 77, p. 755 
Location of, § 80 

Severance of property, easements as passing on, 
§ 33, p. 693 

Space above, right to have kept open for light 
and air, § 97 

Structures, erection of, § 97 
Temporary injunction, 

Damages recoverable, § 114, p. 822 
Obstruction preventing, § 107, p. 794 
Temporary obstruction, continuity not interrupt'd 
as respects acquisition by prescriiition, § 18, p, 
665 

Time of adverse use, creation of easement by 
prescription, § 18, p. 663 

Transfer of land operating as transfer of ease¬ 
ment, 8 46, p. 710 

Uninclosed land, prescriptive easement in respect 
to right of way through, § 18, p. 672 
Uninterrupted use, acquisition by prescription re¬ 
quiring, § 18, p. 665 

Use, 

Express grant, § 87, p. 766 
Extension to lands other than that to which 
appurtenant, § 02 


W ays—Continued, 

Use—(Continued, 

Injunction to prevent use inconsistent with 
rights of owner of easement, § 107, p. 792 
Owner of land burdened with right, § 91 
Ways of necessity. 

Absolute physical necessity as essential, § 35, p. 
698 

Admissibility of evidence, § 69, p. 741 

Burden of proof, § 68, p. 738 

Degree of necessity required, § 35, p. 697 

Evidence, 

Admissibility, § 69, p. 741 
Sufficiency, § 70, p. 747 

Extent of right, § 77, p. 756 
Extinguishment of easement, § 54 
Implied easements, §§ 35-38, pii. 605-701 
Iiij unction. 

Interference, § 107, p. 793, n 48 
Obstruction, § 113, p. 818 
Location of way. § 81 
Paiol eAddence, admissibility, § 69, p 741 
Prescriptive eastuiieiil, § 18, p. 674 
Presumptions, continuance of necessity, § 68, p. 
738 

Public use and travel, provisions for as erroneous, 
§ 88 

Reasonable necessity as sufficient, § 35, p. 698 
Removal over lands of another, grantee’s rights, 
§ 38 
Sale, 

Land surrounded by that of grantor and third 
jK'rsons, §§ 36, 37 

Property to be removed from land. § 38 
Stairways to obtain access to upper floors, § 43 
Statutory provisions, location of, § 81 
Subdivisions, creation of necessity by subdividing, 
§ 35, p. 699 

Sufficiency of evidence, § 70, p. 747 
Termination of easement, § 54 

Unity of ownership as rc'siilting in, § 57 
Time of necessity, § .'15, p. 697 

Unity of ownership as extinguishing easement, § 
57 

Use, § 88 

Width, right of way, grant or reservation flxing, § 77, 
p. 7.56 

Wild fowl, right to shoot over land and take as 
proht a pi eiidre, § 3, p. 632 

Will, tenants at, acquisition by prescription, § 8 
Windows, 

Obstruction to easement of light projecting rain- 
' water through, tenant’s right to lecover dam¬ 
ages for, § 114, p. 823 

Substantial change in location of as extinguish¬ 
ment of easement of light and air, § 53 
Words and phrases. Deflnitions, ante 
Wrecks, grantee’s way of necessity, for removal, § 38 
Writ of entry for disturbance of easement, § 107, p. 
788 

Written notice, prescription, interruption of easement 
by. 8 13, p. 651 
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Abandoned, determination In ejectment, § 4 
Abandonnient, 

Defendant in possession, suliseqiicnt abandonment 
as defeating right to ejectment, § 25, p. 880 
Abandonment, 

Evidence, 

Abandonment of outstanding title, § 92, p. 
905 

Admissible under pleading, § 79, p 945 
Outstanding title, effect of as defense, § 40 
Plea puis darrien continuance as abandonment of 
former pleas, § 72, p. 932 
Possession, defense of, § 47 

Presumption as to abandonment of title from cir¬ 
cumstances, § 84, p. 958 
Prior possession, loss by, § 18, p. 867 
Abatement, 

Death of party, § 29 

Mesne profits, action to recover, § 130, p. 1026 
Pending action as pleadable in, § 28 
Abstracts or evidence of title, 

See, also, Title, post 

Amendment of pleading adding abstract, § 72, 
p. 9:n 

Delivery or filing, $ 74, pp. 933-935 
Eff(K‘t, § 74, p. 935 

Demiirier to abstract deemed part of complaint, 
§ 71, p. 928 

Evidence, title abstracts, $ 92, p. 974 
Exceptions to exhibit, § 74, p 935 
Sufficiency, § 74, p. 934 
Time of filing, § 74, p. 934 
Waiver by defendant, § 74, p. 934 
Accounting, prayer for half of rents and profits as 
prayer for, § 136, p. 1030 

Acquiescence, notice or demand as necessary against 
defendant holding by, § 27 
Action of, 

Answer. Plea or answer, post 
Aiqiearance, § 55 
Commencement of suit, post 
Complaint, post 
Equitable ejectment. 

By purchaser, § 166, p. 1043 
Comiielllng specific performance of land con¬ 
tract, § 166, p. 1042 
Judgment, post 
Jurisdiction, § 48 
Nature of remedy, § 2 
Notice, § 55 
Parties, post 
Pleading, post 
Possessory action, jiost 
Process, post 
Property subject to, § 6 
Propriety of remedy, § 5 
Purpose, 8 4 


Action of—Continued, 

Questions triable, § 4 

ScofK' of remedy, § 2 

Service of process, § 55 

Statutory regulation. § 3 

Subjc»ct matter of litigation, § 4 

Title to support, §§ 7-23, pp 855-877 

N<*cessity of title at time of bringing action, 
§ 16 

Venue, § 48 

Actual jiossession, necessity of for recovery, 8 18, p. 
865 

Adjoining owners, ph^ading necessary part of descrip¬ 
tion, § 62, p. 913, n. 65 
Admissions, 

Demurrer, post 

Judgment on pleading on failure to plead, § 75, 
p 936 

Ouster or dispossession, admissions precluding de¬ 
nial of ouster, § 25, p 881 
Pleadings. Issues, proof, and variance, post 
Title of plaintiff, § 77, p 939 
Advancements, evidence inadmissible under general 
denial, § 79, p. 944 
Adverse poss(\ssion. 

Compelling bringing of action by adverse claim¬ 
ant, § 33 
Defense, 

As denial of plaintiff’s title, § 77, p. 939 
Title by as good defense, § 37 
Evidence, 

Admissible under pleading, § 79, p. 944, n. 11 
General denial or gtmeral issue, § 79, p. 
947 

Prima facie case, § 97, p 986 
Title, evidence of title by, § 92, p 973 
Liability for rents and profits after notice of ad¬ 
verse claim, § 151, p. 1039, n. 51 
Plea as admitting possession of defendant, § 77, 
p. 941 

Remedy as proper if one in possession claiming 
in hostility to owner’s title, § 5 
Title, 

Common source of title by, § 23, p. 875 
Sufficiency of title by, § 18, jip. 862-869 
Vacant lands, sufficiency to support action, § 18, 
p. 867 
Affidavits, 

Accompanying pleading, § 73 
Estreiiemeiit, writ of, § 57 
Prwess, proof of service by, § 55 
Affirmative defenses, evidence to establish, § 95, p. 
978 

Affirmative relief, judgment granting for defendant, 
§ 115, p. 1011 
After-acquired title. 

Recovery based on, § 17 
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After-acquired title—Continued, 

Setting up by special plea of puis darrien con¬ 
tinuance and under general issue. | 72, p. 

932 

Alias writs, § 122, p. 1015 

Hearing on issuance. § 122, p. 1015 
Time of issuance, § 122, p. 1016 
Alleys, easements for use of, ejectment as not lying 
for, § 13 

Allotments, burden of proof on defendant claiming, § 
81, p. 952,11. 50 

Aniliiguity, evidence of latent ambiguity in deed ad¬ 
missible under general issue, § 79, p. 947 
Amendment, 

Pleadings. Amendment of pleading, post 
Surveys, § 59 

Verdict or findings, § 109, p. 1004 
Amendment of pleading, $ 72. pp. 929-933 

Abstract of title, adding by amendment, § 72, p. 
931 

Adding new party as affected by ladies in appli¬ 
cation, § 72, p. 930 

Affidavit in support of application. § 72, p 930 
After, 

Judgment, to make pleadings support judg¬ 
ment, § 72, p 932 

Nonsuit for variance between pleading and 
proof, § 72. p. 933 
Revtu'sal of judgment, § 72, p. 933 
Verdict, to conform description to proof, § 
72, p. 932 

Answer by setting up afllrmative defenses, § 72, 
p. 930 
Changing, 

Cause of action after judgment, § 72, p. 933 
Original controversy, | 72, p. 929 
llemise. 

Adding, 

Count as to person not originally named, 
% 72, p. 933 

New demise, S 72, p. 930 
Changing date or term, § 72, p. 930 
Inserting new demise, § 72, p. 931 
Description of property, § 72, p. 931 
Disclaimer, § 72, p. 930 
Discretion of court, § 72, p. 930 
Equitable estoppel asserting, S 72, p. 931 
Mode of making, § 72, p. 930 
Parties, 

Adding or striking out, § 72, p. 030 
Curing defects, § 72, p 930 
Petition relying on equitable title, § 72, p 931 
Prayer tor relief, § 72, p 932 
Relation back to commencement of action, | 72, p. 

933 

Service, declaration, new service as required, § 
55 

Time of amendment, § 72, p. 932 
Title, estate, or interest, correction, § 72, p. 931 
Ancestors, possession of as sufficient to support action, 

§ 18, p. 868 

Answer. Plea or answer, post 
Appeal and error. 

General rule applicable in absence of statute, S 
125 

Mesne profits, affecting right to, § 133 


Appeal and error—Continued, 

Restitution by appellate court on reversal, f 126, 

p. 1020 

Appearance, § 55 

Proof of possession by defendant not appearing, i 
78. p. 943 

Appurtenances, recovery of land as including, S 115, 

p. 1011 

Assignments for benefit of creditors, evidence, § 92, 
p 973 

Assize, common-law action commenced by writ of, § 2 
Attachment, 

Enforcement of costs, f 127, p. 1024 
Title, claim of title to, § 19 
Attorney and client, 

Attorney’s fees, 

^ Costs, § 127, p. 1023 

In ejectment action, recovery in action for 
mesne profits, § 147, p. 1038 
Costs against attorney prosecuting suit without 
authority, § 127, p. 1022 
Attorney in fact, maintenance of action, § 32 
Bad faith, punitive damagi's in action for mesne 
jirohts, g 149 

Bankiuptcy. voluntary bankriii>tcy as barring recov¬ 
ery, § 47 

Bar, 

Convt'yance of promises by plaintiff pending ac¬ 
tion, § 40 

Limitations, statute of, § 49 
Pendency of otlier action or proceeding, g 28 
Betterments, claim under general issue, § 77, p. 942 
Bill of particulars, evidence admissible under, § 79, 
p. 947 

Blueprints, description of property of railroad, S 62, p 
914, n. 72 

Bona fide occupants, increased rental value by rea¬ 
son of improvements affecting mesne profits, § 
144, p. 1036 
Bona fide purchasers. 

Evidence admissible under general issue, S 79, p 
945, n. 16 

Restitution as affected by, § 126, p. 1021 
Bond, 

Defense bonds, § 56 
Estrepement, writ of, g 57 
Boundaries, 

Consent rule, filing as admitting, $ 77, p. 938 
Description of proi>erty. 

Pleading, § 62, p. 913 
Sufficiency, g 62, p. 913, n. 65 
Determination on di.sclaiming possession, g 68, p. 
924 

Natural boundaries as overcoming courses and 
distances, g 96, p. 980 

Possession based on marking of as Insufficient, 
g 18, p. 866 

Settlement in ejectment, g 4 
Brick walls, sufficiency of description as to line, g 62, 
p. 913, n. 51 

Buildings, description in pleading, g 62, p. 912, n. 39 
Burden of proof, g 81, pp. 951-956 

Acceptance by city of dedication offer, | 81, p. 
'*955, n. 6 

Admissions by defendant, g 81, p. 955 
Adverse possession, g 81, p. 953 
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Burden of proof—Continued, 

Allotments, 

Defendants claiming, § 81, p. 952, n. 50 
Undivided land, § 81, p. 952, n. 55 
Bad faith of defendant’s predecessor, § 81, p. 954, 
n. 83 

Equitable ejectment, § 109, p. 1045 
Estopped, § 81, p. 952 

Execution sale, regiilarity, § 81, p 952, n. 55 
Existence of land, § 81, p. 953 
Defendant as to particular matters in gene^ral, 
§ 81, p. 955 

Disclaimer of land, § 81, p. 954, n. 72 
Identity of land, § 81, p. 953 

Defendant’s inclosure within plaintiff’s land, 
§ 81, p. 955 

Imi>eaching execution, § 81, p. 952, n. 52 
Intervention, burden on claimants to show supe¬ 
rior title, § 81, p. 952 

Lease from common source, § 81, p. 953, n. G4 
Legal or equitable interest as shown by plaintiff, 
§ 81, p. 952, n. 55 

Mattc*rs in avoidance proved by party pleading, § 
81, p. 952 

Mesne profits, action to recover, § 138, p. 1031 
Negativing state’s title, § 81, p. 953, n. 56 
PajK'r or possessory title, § 81, p. 952^ n. 55 
Patent, land claimed under, § 81, i). 954, n. 68 
Plaintiff as to particular matters, § 81, p 952 
Poss(‘ssion of premises, § 81, p 954 

Plaintiff required to establish prima facie ti¬ 
tle, § 81, p. 953 

Prima facie case as shifting burden to defendant, 
§ 81, p. 951 

Rebuttal casting burden on plaintiff, § 81, p. 954 
Resulting trust, § 81, p 952, n. 55 
Right of entry for breach of condition, § 81, p. 
953, n. 64 

Source of defendant’s title, § 81, p. 953, n. 58 
Su‘^taining issues made in general, 81, p 951 
WioiigfIllness of defendant’s possesv,ion, § 81, p. 
953, n. 64 
Cancellation of. 

Deed, 

Affirmative relief by counterclaim or cross- 
complaint, § 69, p. 926 

Joinder of prayer for with demand for dam¬ 
ages for possession of real estate, § 4 
Instruments, mistake, equitable right to relief 
by way of, § 41 

Capacity to sue, plea of not guilty as admitting, § 
77, p. 912 
Casual ejector, 

Costs in undefended action and iudgment against 
casual ejector, § 127, p. 1023 
Judgment, 

Default judgment at common law, § 114, p 
1010 

Time of entry, § 132, p. 1007 
Mesne profits, recovery by lessor of plaintiff after 
default against casual ejector, § 131, p. 1027 
Cemetery lots, action as not lying for, § 6 
Certainty, 

Description of property, § 62, p. 912, n. 50 
Remedy by motion to make more definite rather 
than by demurrer, $ 71, p. 929 


Certificates, 

Evidence of title, § 92, p. 976 

Patent certificate of public lands, action as main¬ 
tainable on, § 22 

Certified copies, registry of claims as evidence, § 92, 
p 976 

Cestui que trust. 

Equitable ejectment against trustee or stranger 
to trust, § 169, p. 1045 
Maintenance of action, § 32, n. 3 
I’arty in action for mesne profits, § 134 
Party plaintiff in action of equitable ejectment, § 
369 

Chain of title. 

Pleading, § 63 

Possession under as sufficient ouster, § 25, p. 878 
Recovery on re<ord tir paper title as requiring 
showing as to, § 19 

Chajiels, maintenance of action to recover possession 
of, § 6 

Character of lard, evidence in action for mc^sne profits, 
§ 138, p 1031 
(Children. Infants, post 

Churches, maintenanc'e of action to recover possession 
of, §6 

Cities Municipal corporations, post 
f’laim of title. 

Ouster for dispossession as resulting, § 25, p. 878 
Possession of one holding under as sufficient, § 18, 
p. 865 

Remed.v as available against one in possession un¬ 
der, § 5 

Unoccupied lands, ejectment ns lying against, § 26 
Cleiks of c<)urt, failure to write void on record of deed 
as invalidating judgment, § 119, p. 1013, n. 99 
Coal mines, mesne profits, damages, § 344, p. 1035, n. 87 
Codefendants, demurrer to petition showing convey¬ 
ance by one of two codefendaiits, § 71, p. .^/28 
Collateral proceedings, judgments and records sls evi¬ 
dence in proceedings involving same land, § 89, p. 
961 

Cfdor of title. 

Allowance of taxes to defendant occupying in good 
faith under, § 354, pp 1040, 1041 
Common source of titlp, naked possession without 
l>rior to acquiring claim as affecting right to 
maintain action, § 23, p. 877 
CoiiviriK tne ixissession supporting ejectment as 
not gi\eii by, § 18, p. 866 

Part possession under, sufinMency to authorize re¬ 
covery of entirety, § 18, p 8(>S 
Possession in good faith affecting recovery for 
mesne profits, § 150 
Possession under, 

Outstanding title in third person as available, 
:i9 

Sufli( ieiicy, § 18, p. 865 

Prior possession as insufficient as against i>ersoii 
having, § 18, p. sr>4 

Unimproved lands, sufficiency as against mere 
intruder, § IS, p. 867 
Common law. 

Abatement of action at, § 29 
Coiiirnencement of suit, process or notice, § 55 
Demurrer, § 71, p. 927 
Development in, § 2 
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Cfimmon law—Continued, 

Bnlargrement of real action after recovery of land, 

§ 2 

Equitable title or defenge as not available at, § 
41 

Judgment in favor of nominal plaintiff or ficti¬ 
tious lessee, § 112, p. 1007 
Mesne profits, derivation of right, § 130, p. 1024 
Ouster or dispossession, remedy, § 2 
Plea of not guilty, § 66, p. 919 

Principles applicable to actions substituted by 
statute for common-law action, § 3 
Process, commencement of suit, § 55 
Successive actions, § 30 

Third persons, recovery on showing legal title in, 
§11 

Commencement of suit. 

Acquisition of title subseciuent to, sufficiency, § 
17 

Conveyance of premises after, effect of, $ 40 
Notice, § 55 

Possession, right of at time of commencement as 
essential, § 24 
Process, § 55 

Title at time of as essential to recovery, § 16 
Common source. Title, post 
Compelling bringing of action, § 33 
Compensation, basis of damages in action for mesne 
profits, § 144, p. 1034 
Complaint, §§ 61-65, pp 911-919 

Default judgment, stating cause of action to sus¬ 
tain, § 114, p. 1009 
Demurrer, § 71, p. 928 
Description of property, post 
Mesne profits, recovery in, 

EJectnioiit action, § 136, pp. 1029, 1030 
Separate actions, § 137 

Plea of not guilty as admitting description of 
premises covered, § 77, p 941 
Quieting title Heated as ordinary action in eje<*t- 
meiit, § 61, n. 21 

Stating cause of action to sustain default judg¬ 
ment, § 114, p. lOCK) 

Tenant made <*asual ejector by consent rule as re¬ 
quiring dcHlaration against him, § 77, p. 938 
Complete title*, nece*>sity of, § S 
Complicated cases, surveys in, § 59 

Conclusions, denial of legal conclusions as raising no 
issue, § 77, p. 937 

Conclusiveness, verdict as to im^sne profits, § 140, p. 
1033 

Condemnation proceedings, records as e\idence, § 89, 
p. 962 

Condition precedent. 

Judgment rendered subject to, § 118, p. 1013 
Maintenance of action, § 27 
Recovery of mesne jirofits, § 132 
Condition subsequent, judgment rendered subject to, 
§ 118, p. 1013 

Confession, judgment as conclusive between parties in 
equitable ejectment, § 170, ji. 1047 
Conflicting descriptions, pleading, § 62, p. 914 
Conformity of proof to pleadings in general, § 80, pp. 

949, 950 
Consent rule. 

Admission of fletitious lease, entry and ouster, § 
77, p. 937 


Consent rule—0)ntinued, 

Relieving plaintiff of necessity of proving defend¬ 
ant’s possession, § 77, p. 941 
Consideration, evidence as to nature in equitable eject¬ 
ment, § 169, p. 1046, n. 51 

Consolidation of actions, judgment, § 112, p. 1009 
Constitutional provisions, jurisdiction determined by, 

§ 48 

Constructive possession, sufficiency for recovery in 
ejectment, § 18, p. 865 
Contempt, 

Alias writ, issuance against person guilty of con¬ 
tempt, § 122, p. 1015 

Disobedience of process, § 122, p. 1018 
Restitution effected by attachment for contempt, 

§ 126, p. 1021 

Continuance, costs, § 127, p. 1023 

Continuous possession, necessity for maintenance of ac¬ 
tion, § 18, p. 867 

Contract, notice or demand as necessary against de¬ 
fendant in possession under contract, § 27 
Contract of purchase, proof of existence of contract, S 
78, p. 943 
Contract of sale. 

Defenses, vendee in possession under, § 42 
Evidence of title, § 97, p. 987 
Contracts to convey as evidence of title, § 92, p. 974 
Conveyances. Deeds, post 
Copartners, joint action by, § 51 

Cornkf*, ejectment as not lying for projecting cornice, 
§6 

Correction, writ of restitution, § 126, p. 1020 
Costs in general, § 127, pp. 1022-1024 
Amount and item, § 127, p. 1023 
Attachment against iierson to enforce, § 127, p. 
1024 

Attorney prost»cuting suit without authority, § 
127, p. 1022 

Attorney’s fe<*s, § 127, p. 1023 
Continuance, § 127, p. 1023 

Default jiidgnunit against tenant in possession on 
whom process is seived, § 127, p. 1023 
Disclaiming defendant, § 127, p. 1023 
Dismissal by plaintiff without jirejiidice, § 127, p. 
1022 

Enforcement of payment, § 127, p. 1024 
Equitable ejectment, fieri facias for recovery, § 
171 

Execution for enforcement, § 127, p. 1024 
New trial, party obtaining, § 127, p. 1022 
Partial success, § 127, p. 1022 
Retaxation on reversal, § 127, p. 1022 
Revival of action after death of plaintiff, § 127, p. 
1022 

Security, regulation by statutes, § 127, pp. 1023, 
1024 

Stay of proceedings after attachment against per¬ 
son, § 127, p. 1024, n 22 

Succ-essful party as entitled to, § 127, pp. 1021, 
1022 

Surveyor, § 127, p. 1023 
Tenants in possession, § 127, p. 1022 
Tender by defendant, effect, § 127, p. 1022 
Travol and attendance, defendants prevailing, § 
127, p. 1023 

Undefended action and judgment against casual 
ejector, § 127, p. 1023 


1208 



INDEX TO EJECTMENT 


Costs in general—Ck>ntinued, 

Waiver, § 127, p. 1022 
Gotenants. Tenants in common, post 
Counterclaim. Plea or answer, post 
Counties, action as lying against, § 32 
Counts, pleading sufficient within itself, § 61 
Court records, description of property, reference to, § 
62, p. 914, n. 72 
Courts, 

Discretion of court, post 
Federal courts, post 
Covenant, enforcement in action of, $ 4 
Crops, 

Evidence of kind and value in action for mesne 
profits, § 138, p. 1031, n. 44 
Growing crops. 

Recovery of land as including, § 115, p. 1011 
Restitution as including, § 126, p. 1021 
Owneiship as afTecting damages for mesne profits, 
§ 144, p. 1035 
Cross-actions, § 31 

Cross-complaint. Plea or answer, post 
Cultivation, 

Possession of land as sufficiently shown by, § 18, 
p. 867 

Unoccupi(‘d lands, ejectment as lying against claim 
of title accompanied w’ith, § 26 
Curtesy, evidence showing title, § 92, p. 073 
Damages, 

Admission of amount by failure to deny, § 77, p. 

Breach of contract, counterclaim, § 69, p. 925, n. 
11 

Failure to file statement as precluding default 
judgment, § 114, ji. 1009 

Judgment for unlawful detention, § 115, p 1011 
Mesne profits, compensation as basis, § 144, p. 
1034 

Process, wrongful eviction, § 123, p. 1019 
Date, amendment of pleading by altering date of de¬ 
mise, § 72, p. 930 
Death, 

Party, 

Abatement, § 29 

Dismissal or nonsuit, § 100, p. 991 
Pb'jis in abatement, § 67 
Process affecting issuance, § 122, p. 1016 
Declaration. Complaint, ante 

Dedication, ejectment as available to recover dedicated 
land, § 14 
Deeds, 

Administrator’s deed ns evidence in equitable 
ejectment, § 169, p. 1046, n. 50 
Breach of condition sub.seqiient in, grantor as en¬ 
titled to maintain ejectment, § 5 
Certificate of acknowledgment as prima facie evi¬ 
dence of execution, § 97, ji 982 
Defenses, conveyance by plaintiff pending action, 
§ 40 

Determination whether conA^eyance to husband and 
wife by entireties was fraud on husband’s 
creditors, § 4 

Equitable ejectment, tender by vendor, § 168 
Evidence, 

Admissible under pleading, § 79, p. 945 
Affected by. 

Description of property, § 92, p. 968 


Deeds—Continued, 

Evidence—Continued, 

Affected by—Continued, 

Time of execution or registration, § 92, p. 

967 

Validity, § 92, p. 968 
Equitable ejectment, § 169, p. 1046 
Fraud, deed impeached for, § 92, p. 969 
Identity of names as proof of identity of per¬ 
son, § 97, p. 983 

Intent or motive of parties, § 92, p. 969 
Invalidity, evidence of admissible under plead¬ 
ing, § 79, p. 946 
Preliminary proof, § 92, p. 967 
Prima facie evidence, recitals as, § 97, p. 982 
Prima facie title, § 97, p. 981 
Public lands, as evidence of title, § 92, p. 975 
Sheriff’s deed under execution sale, § 92, p. 970 
Title or right of possession, § 92, p. 966 
Forged deed as evidence, § 92, p. 969 
Identity of names as proof of identity of persons, 
§ 97, p. 983 
Impeachment, 

As evidence'. 

Fraud, $ 92, p. 969 
Title, evidence of, § 92, p. 975 
Deed under execution sale, § 92, p. 970 
Inspection at trial of deed deposited in clerk’s 
office, § 102, p 993 
Invalidity of as defense, § 44 
Datent ambiguity, explaining in ejectment, § 4 
Mesne profits, conveyance of premises pending 
litigation as affecting right to, § 131, p. 1027 
Nominal damages to plaintiff alienating after 
suit brought, § 148 

Possession and recording of as insufficient to 
show actual possession raising presumption 
of title, § 18, p 866 
Preliminary proof, § 92, p. 967 
Public lands as evidence of title, § 92, p. 975 
Recitals as constituting prima facie evidence 
thereof, § 97, p. 982 
Sheriffs, post 
Tax deeds, post 

Title deeds, setting out in complaint, § 63 
Unrecorded deed as not prima facie evidence of 
title, § 97, p. 982 

Wild and unoccupied lands, action as lying 
against one recording, § 26 
Default judgment. 

Casual ejector, for want of appearance, § 114, p. 
1010 

Compliance with conditions in particular Juris¬ 
dictions, § 114, p. 1009 

Costs against tenant in possession on whom 
process is served, § 127, p. 1023 
Form and requisites, § 114, p. 1010 
Time of entry, § 114, p. 1010 
Defendants, $ 52, pp. 901-906 
Joinder, % 52, p. 902 
Possession, post 
Defense bonds, filing of, § 56 

Before plea or answer, § 66, p 920 
Defenses, §§ 34-47, pp. 886-897 

See, also. Plea or answer, post 
Abandonment of possession, § 47 
Adverse possession, title by, § 37 
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Defenses—Continued. 

Anticipating or avoiding in complaint, § 63 
Bankruptcy, voluntary bankruptcy as barring re¬ 
covery, § 47 

Contract for purchase, vendee in possession un¬ 
der, § 42 

Con\eyance by plaintilf pending action, § 40 
Costs, failure to pay in advance as affecting 
right, § 127, p. 1024 
Counterclaim, § 46 
Defects in title, § 36 
Derivative title from plaintilf, $ 35 
Easement, right and nature of ojierating as bar, 
§ 47 

Equitable, 

Defenses. Equitable defenses, post 
Eiectment, § 167 
Estoppel, § 45 

Escheat, setting up title in state by, S 39 
Estoppel, equitable estoppel, $ 45 
Force, possession acquired by, § 34 
Forgery, execution of deed, § 44 
Fraud, § 44 

Possession acquired by. § 34 
Good faith, § 34 
Grant, Invalidity of, § 44 
Invalidity of plaintiff’s title, § 44 
Laches, § 49 

I^icense, possession under, § 47 

Liens, § 43 

Mortgages, 

Deed absolute on its face intended as mort¬ 
gage, § 41 

Outstanding mortgage in third person as, § 40 
Negative acts, § 34 
Outstanding title. 

Character of, § 40 
Bight to show, § 39 

Parol contract of purchase, vendee in possession 
under, § 42 

Part of premises, defense for, § 66, p. 919 

Patents, invalidity of, § 44 

Pleading as to part of premises, § 66, p. 919 

Possession, 

Showing of right to, § 35 
Third person, §§ ,3H-40, pp. 888-8,92 
Resulting trust, setting up as defense, § 41 
Seizin, w'ant of actual seizin, § 47 
Set-off, § 46 
Title in, 

Defendant, f 35 
Plaintiff, want of, § 36 
Third person, §§ .38-40, pp. 888-892 
Ti’espassers, denial of plaintiff’s title, § 36 
Trusts, legal title held by plaintiff in trust for 
third person, § 40 
Unclean hands, § 41 

Vendor’s lien, defendant in possession under 
contract of purchase and on default, § 43 
Want of. 

Possession for defendant, § 47 
Title in plaintiff, § 36 

Definiteness in description of property, § 62, p. 912, n. 
50 

Definitions, § 1 

Mesne profits, § 128 

Delay in taking possession as affecting right to mesne 
profits, § 133 


Delivery, deeds, trial of issue in ejectment, § 4 
Demand, 

Necessity of prior to action, § 27 
l*leading demand for possession, § 65 
Demise, 

Amendment of pleading, ante 
Expiration of term before verdict and judgment 
as precluding recoveiy, § 16 
Laying in declaration or complaint, S 63, p. 917 
New demise, amendment of pleading by adding, 
§ 72. p. 930 

Pleading alleging ouster subsequent to, § 6*1, p. 918 
Title subsequent to demise laid, reco^ery in case 
of, § 17 

Demurrer, § 71, pp. 927-929 
Admissions by, 

Demurrer to answer, $ 71, p, 928 
Facts well pleaded, § 71, p. 927 
Right of possession, § 63, p. 916 
Aiding defective complaint as to right of posse'^- 
sion, § 63, p. 916 
Common-law practice, § 71, p. 927 
Complaint showing valid decree of distribution 
of decedent’s estate as sufficient against. Si 
63, p. 917 

Counterclaim or cross-complaint, § 71, p. 928 

Defects in parties, § 71, p. 928 

Dcsciiption of property in complaint, § 62, p. 913 

General or special, § 71, p. 927 

Insufficient replication or reply, § 71, p. 929 

Intervention, § 71, p. 929 

Plea or answer, § 71, p. 928 

Reaching back to defective pleading, § 71, p. 928 
Reiilication treated as, § 71, p 929 
Special plea as subject to, § 71, p. 929 
Siiecial plea or answei treated as demuriei. 

when, § 60. p. 921 
Statutory provisions, § 71, p. 928 
Demurrer to evidence at trial, § 105, p 996 
Departure, demurrer for departure in replication, § 
71, p. 929 

Derivation of title, pleading, § 63 
Descent, 

See, also. Heirs, post 

Evidence of title or right of possession, § 92, p. 
972 

Prima facie evidence of title, § 97, pp. 985, 986 
Title through. 

Common source of title, § 23, p 875 
Principle of remitter as applying to one in 
wrongful possession, § 17 
Description of property, § 62, pp 912, 913 

Allegation as to teriitorlal extent claimed, § 62, p. 
913 

Amendment, 

Erroneous or insufficient description, § 72, p. 
930 

Relating back to misdescription, § 72, p. 933 
Blueprints of railroad in pleading, § 62, p. 914, n. 
72 

Certainty and definiteness required, S 62, p. 912, 
n. 50 

Compliance with statutory requirements, § 62, p. 
913 

Confiicting descriptions in pleading, § 62, p. 914 
Demurrer for insufficient description, § 71, p. 928 
Encroachments, description of part .affected, § 
62, p. 913 
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Description of property—Continued, 

Evidence, § 01, p. 063 

Admissible, § 91, p. 963 

Under general denial or general issue, § 
79, p. 948 

Affected by certainty in description, § 92, p. 
968 

SiifRciency, § 96, pp. 979, 980 
Exclusive method, § 62, p. 914 

Filing with pleading, statutory requirement, § 
74, p. 935 

Immaterial variance may be disregarded, § 80, 
p. 951 

Issues to be proved, § 78, p. 943 
Judgment, § 112, p. 1008 
Jurisdiction of court, § 62, p 913 
Part of, 

I-iarger tract, sufficiency as to, § 62, p. 914 
Premises claimed by defendant, § 66, p. 920 
Particular forms, § 62, p. 913 

Plea in al»atement as to omission of name of 
township, § 67 

Plea of not guilty as admitting description cov¬ 
ered l)y declaration, § 77, p. 941 
Plea or answer describing portion claimed, § 66, 
p. 920 

Process, § 122, p. 1015 

Method of execution, § 122, p. 1016 
Reference to. 

Court records, § 62, p. 914, n. 72 
Erroneous map, § 62, p. 913, n. 71 
Suffi<-iency, § 62, p 912 

Evidence, § 96, pp. 979, 980 
On demurrer, § (*>2, p 913 
Part of larger tract, § 62, p. 914 
“Tenement”, use of woid, § 62, p. 914 
Territorial extent claimed, § 62, p. 913 
Triangle, desciiption of piopeity as, § 62, p. 914, 
n. 73 

Variance between allegations and proof, § 80, p. 
951 

Verdict and findings, § 109, p. 1002 
Development, common law, § 2 

Devise, evidence of title or light of possession, § 92, 
p. 973 

Prim a fa<*le evidence of title, § 97, pp. 985, 986 
Devisees, 

Mesne profits. 

Action for during life of ancestor, § 134 
As successor in interest, § 131, p. 1027 
Possession of devisor as sufficient to support 
action by, § 18, p. 868 

Diagrams, aiding description in judgment, § 112, p. 
1008 

Direction of verdict at trial, § 107, pp. 998, 999 
Disclaimer, § 68, pp. 923-925 
Amendment, § 72, p. 930 

Boundary, mandatory statutes as to question of 
disputed boundary, § 68, p. 925, n. 3 
Costs to disclaiming defendant, § 127, p. 1023 
Demurrer inapplicable, § 71, p. 9^ 

Denial of title and possession, operation as, § 68, 
p. 924 

Determination of disputed boundary, § 68, p. 924 

Estoppel by record, S 68, p. 924 

Evidence, 

Admissible under pleading, § 79, p. 946 
By defendant of possession, § 79, p. 947 


Disclaimer—Continued, 

Filing as entitling defendant to litigate title, § 
77, p. 939 

Not guilty plea as inconsistent with, § 68, p 923 
Notice to quit or demand as unnecessary in case 
of, § 27 

Plea in bar, disclaimer as, § 68, p. 923 
Pleading, § 68, pp. 923-925 

Possession, light to trial on question of, § 68, p. 
924 

Reply not required, § 70 
Several defendants, § 68, p. 924, n. 96 
Statutory provisions, compliance with, § 68, p. 923 
Waiver by trial on plea of not guilty, § 68, p. 924 
Withdrawing plea of not guilty and filing, § 68, 
p. 924 

Discretion of court. 

Amendment of pleading after, 

Judgment, § 72, p 932 
Verdict, § 72, p. 9.32 
Parties, admitting new parties, § 53 
Submission of issues to jury, § 105, p. 996 
Dismissal or nonsuit, § 100 

Amendment of pleading after nonsuit for vari¬ 
ance between pleading and proof, § 72, p. 93,3 
Codefendants, dismissal as to some, § 100, p. 991 
Contract between parties as precluding, § 100, p. 
991 

Costs on dismissal without prejudice, § 127, p 
1022 

Death of party pending action as ground, § 100, 
p. 991 

General rules as applicable, § 100, pp. 990, 991 
Granting at trial, § 106, p. 997 
Involuntary dismissal or nonsuit, § 100, p. 991 
One of several parties, on payment of costs, § 100, 
p. 991 

Reinstatement for good cause shown, § 100, p. 992 
Voluntary dismissal as settling no rights of par¬ 
ties, § 100, p. 992 

Dispos.session. Ouster or dispossession, post 
Disseizin. Ouster or dispossession, post 
Disseizors, mesne profits, 

l^aities defendant in action for, § 134 
Persons liaWe, § 131, p. 1027 
Dissolution, estrepement, writ of, § 57 
Distinction, §§ 1, 3 
Documentary evidence. 

Identity or description of property, § 91, p. 963 
Title, evidence of filed with answer, § 66, p. 921 
Documents, 

Description of property in pleading, § 62, p. 913 
Evidence as affected by validity and effectiveness 
of instruments, § 92, p. 968 
Dower, evidence showing title, § 92, p. 973 
Dower proceedings, evidence, § 89, p. 962 
Drafts by deputy siiiveyor as evidence of title, § 92, 
p. 976 

Duplicate receipts, evidence of title, § 92, p. 976 
Easements, 

Ejectment as not lying for, § 13 
Fee subject to, ejectment as lying for, § 14 
Right in nature of not operating as bar, § 47 
Ejectment bill, pleading, § 61 
Election, 

Remedies, § 3, n. 24 

Trial in action against several defendants, § 101 
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Employees, possession of land as, maintenance of 
action against, § 32 
Encroachment, 

Action as maintainable in case of encroachment 
by building on land of another, § G 
Description of part affected, § 62, p 1)13 
Judgment requiring removal, § 115, p 1010 
Pleading based on alleged encroachments, § 62, p. 
013 

Encumbrance, judgment directing removal, § 120, p. 
1014, n. 14 

Entirety, joinder of tenants by as parties, § 51 
Entry, 

Action as lying whenever right of entry exists, § 
5 

Allegation of entry by defendant, § 64 
Commencement of action, right of entry at time 
of as essential, § 16 

Disseizin, mere entry unaccompanied by expul¬ 
sion as not amounting to, § 25, p. 878 
Federal courts, ejectment as maintainable in on 
mere entry, § 22 

Filing consent rule as admitting, § 77, p. 937 
Judgment, time, § 112, p. 1007 
Plea of not guilty as admitting, § 77, p. 940 
Pleading in action to recover land for breach 
of conditions subsequent, § 65 
Premises after judgment without process, § 121 
Presumption as to entry under grant, § 86, p. 959 
Purpose as to enforce right of, § 4 
Remedy as not available in absence of right of, 
§ 6 

Equitable actions, distinguished, § 3 
Equitable defenses, §§ 41-45, pp 892-896 
Action for mesne profits, § 133 
Contract for purchase, vendee in possession under, 
§ 42 

Counterclaim, § 46 

Deed absolute on its face intended as mortgage, 
§ 41 

Estc^pcl, § 45 

Evidence admissible under general denial, § 79, p. 
948 

Fraud, | 44 

Inconsistent equitable defenses not permitted, § 
66, p. 922 

Invalidity of plaintiff’s title, § 44 
Lien against property, § 43 

Notice f)f intention to interpose in writing, § 77, 
p. 937 

Parol contract of purchase, vendee in possession 
under, § 42 

Patents, invalidity of, § 44 
Pleading by way of counterclaim, § 69, p. 926 
Special pleas, § 66, p. 921 
Equitable ejectment. 

Action by. 

Purchaser, § 166, p. 1043 

Vendor for siK'ciflc performance of contract, 

§ 166, p. 1042 

Assignment of judgment, § 170, p. 1048 
Collateral attack on judgment by confession, § 
170, p. 1047 

Compensation for faithless trustee, § 171 
Conclusiveness of verdict and judgment, § 170, p. 
1047 

Costs, fieri facias for recovery, $ 171 
Defenses, § 167 


Equitable ejectment—Continued, 

Evidence, p. 169, p. 1015 

Habere facias possessionem issue on leave of 
court under conditional verdict, § 170, p. 
1048 

Hearing and trial, § 169, p. 1046 

Interest on purchase nion(\v» § 170, p. 1048 

Judgment, § 170, pp. 1046-1048 

By confession, conclusive between parties, § 
170, p. 1047 

Conditional recovor 5 % § 170, p. 1047 
Mortgagor to enforce redemption, § 166, p. 1042 
Nature and ground of remedy, § 166, pp. 1042, 
1043 

New trial, § 169, p. 1046 

Nominal damages recoverable, § 170, p. 1048 
Parties, 

Defendants, § 169, p. 1045 
Plaintiffs, § 169, p. 1044 
Pleading, § 169, p. 1045 
Proc-ess, § l(i9, p. 1045 

Specific performance of contract for action to 
compel, § 166, p. 1042 
Tender of. 

(''onveyance by vendor, § 168 
Money by vendor, § 168 
Performance, § 168 

Title as security for payment of unpaid install¬ 
ments of purchase money, § 170, p. 1047 
Verdict, § 170, pp. 1046-1048 

Conditional verdict, § 170, p. 1047 
Equitable estopiiel, § 45 

Asseiting by amendment of pleading, § 72, p. 931 
Title by as sufficient to support action, § 21 
Equitable issues. 

Order of trial, § 102, p. 994 

Separate trial of legal and equitable issues, § 
102, p. 993 
Equitable ridief. 

Amendment of petition of resident of county or 
nonresident of state, § 72, p. 932, n. 69 
Joined with demand for possession and damages, 
§ 61, n. 30 
Equitable title. 

Amendment to petition relying on, § 72, p. 931 
Evidence, 

In jurisdiction in which available, § 92, p. 974 
To establish, § 97, p. 986 

Recovery under allegation of legal title, § 80, p. 
950 

Setting forth facts in pleading, § 63, p. 917 
Sufficiency to support action, § 20 
Third persons, showing of in defense, § 40 
Equity, 

Exclusive remedy in as precluding ejectment, § 5 
Mesne profits, suit in equity for, § 130, p. 1026 
Petition to quiet title treated as ordinary action 
of ejectment, § 61, n. 21 
Remedy in as not part to action, § 5 
Restitution of iiossession of premises wrong¬ 
fully taken. § 126, p. 1020 
Set-off of taxes paid against mesne profits as 
founded in equity, § 158 

Escheat, 

Evldetlbe showing title, § 92, p. 973 
Prima facie evidence of grantee’s title, S 97, p. 
987 

Setting up title in state by, defense of, f 39 
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Escheat grant, ejectment as maintainable upon, $ 22 
Estate, 

Correction by amendment, § 72, p. 931 
Decedents, pleading facts necessary to recovery, 

§ 63, p. 916 

Demurrer for failure to state nature and quality, 

§ 71, p. 928 
Designation in. 

Judgment, § 112, p. 1008 
Verdict, § KX), p 1003 

Recovery confined to estate or interest alleged, 

§ 80, p. 950 
Estoppel, 

Defense in action of equitable ejectment, § 167 
Disclaimer as estoppel by rec-ord, § 68, p. 924 
Equitable estoppel, ante 
Evidence, 

Admissible under pleading, § 79, p. 949 
Under statute, § 79, p. 945 
Certain juiisdictions, § IK), p. 962 
Landloid and tenant, denial of title, § 19 
Outstanding title, showing as defense, § 39 
Prior poss(‘ssion as sufficient against one estop¬ 
ped to dispute title, § 18, p 864 
Process, defendant evicted under valid judgment 
to deny prioi possession was wrongful, § 122 

p. 1018 

Title, 

Common source, application of principle, § 
23, p. 875 

Piinciples of estoppel as precluding defend¬ 
ant from questioning plaintiff’s title, § 
36 

Estrepement, writ of, § 57 
Evidence. 

Abstracts or evidence of title, ante 
Administrator’s action, application by former 
administrator to sell land, § 88, p 960 
Admissibility in geneial, §§ 88-94, pp. 960-977 
Adverse possession, § 92, p. 973; § 97, p 986 
Affirmative defenses by prepoiidei ance of evi¬ 
dence, § 95, p 978 

Assignments for benefit of creditors, § 92, p. 973 
Burden of proof, ante 

Ceitificates as evidence of title, § 92, p. 976 
Certified copies from registry of claims, § 92, p, 
976 

Character of party, admissibility, § 88, p. 960 
Competent evidence admissible, § 88, p. 960 
Condemnation proceedings, records, § 89, p. 962 
Contracts to convey, § 92, p. 974 

As evidence of title, § 97, p. 987 
Conveyance as evidence of title or right of pos¬ 
session, § 92, p. 966 

Corroborative evidence admissible, § 88, p. 960 
Curtesy, § 92, p 973 

Decision of land office to show pre-emption claim, 
§ 89, p 9(il 
Deeds, ante 
Descent, 

Prima facie evidence of title, § 97, pp. 985, 986 
Showing title or right of possession, § 92, p, 

972 

Description of property, ante 
Devise 

Prima facie evidence of title, § 97, pp. 985, 986 
Showing title or right of possession, § 92, p. 

973 


Evidence—Continued, 

Draft by deputy surveyor as evidence of title, § 
92, p. 976 

Documentary evidence. 

Identity or description of property, § 91, p. 
963 

Title, evidence of filed with answer, § 66, p. 
921 

Documents as affected by validity, § 92, p. 968 
Dower, § 92, p. 973 
Dowei proceedings, § 89, p. 962 
Duplicate leceipts of receiver of public moneys, § 
92. p 976 

Equitable ejectment, rule in chancery suit, § 169, 
p 1045 

Equitable title. 

Evidence in jurisdictions in which equitable 
title is available, § 92, p. 974 
Sufficiency of evidence to establish, § 97, p. 
986 

Escheat, 

Prima facie evidence of grantee’s title, § 97, 
p. 987 

Showing title, § 92, p. 973 
Estoppel, except in certain jurisdictions, § 90, p. 
962 

Execution sales, § 92, p 970 

Forcible entry and detainer judgment, § 89, p. 
962 

Foreclosure, 

Proceedings, record as evidence of title or 
right of possession, § 92, p. 971 
Sale, as prima facie evidence of title of pur¬ 
chaser, § 97, p. 984 
Forged deed, § 92, p. 969 
Gifts, 

Evidence as to donor’s title, § 97, p. 987 
To show title, § 92, p 974 

Grants as evidence of title or right of possession, 
§ 92, p. 966 

Husband’s desertion in action by married woman, 
§ 92, p. 965, n. 96 
Identity of. 

Parties in chain, § 92, p. 967 
Property, $ 91, p. 963 

Sufficiency, § 96, pp. 979, 980 
Impeachment, 

Deed or patent to public lands, § 92, p. 975 
Deed under execution sale, § 92, p. 970 
Intent or motive of parties to deed, § 92, p. 969 
Issues, proof, and variance, post 
Judgment in other proceedings. 

Collateral proceedings involving land, § 89, p. 
961 

Prima facie evidence of title, § 97, pp. 987, 
988 

Judgment under execution sale, § 92, p. 970 
Judicial sales as evidence of title or right of 
jiossession, § 92, pp. 969-971 
Leases as evidence of title or right of possession, 
§ 92, p. 972 

Levy of execution, rebuttal, § 92, p. 971 
Lost instruments, § 97, p. 983 
Maps or plats, post 

Material evidence admissible, § 88, p. 960 
Mesne profits, action to recover, § 138, pp. 1030- 
1032 
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Evidence—Continued, 

Mortgages as evidence of title or right of posses¬ 
sion, § 92, p. 972 

Natural boundaries as overcoming courses and 
distances, § 96, p. 980 
Other ejectment proceedings, § 89, p. 901 
Ouster of plaintiff, § 94, pp. 976, 977 

And possession by defendant, § 99, pp 989, 
990 

Outstanding title in stranger, § 95, p. 978 
Parol or extrinsic evidence as to nature or ex¬ 
tent of claim, § 92, p 905 
Parol sale. 

As evidence of title, § 97, p 987 
To show title, § 92, p. 974 
Partition, 

Degree of proof required, § 97, p. 987 
To show title, § 92, p 974 
Partition proceedings, § 89, p. 902 
Plats. Mails or plats, post 
Possoi^sion, post 

Preliminary proof as to admission of deed, § 92, 
p. 907 

Presumptions, post 

Prima facie case by showing record title, etc, § 
95, p. 978 

Priina facie proof of title in Philippine Islands, 

§ 97, p. 9S8 

Prior possession of plaintiff, § 93 
Pnnia facie case, § 98 
Process under execution sale, § 92, p. 970 
Public lands, 

Det'ds or patents as evidence of title, § 92, p. 
975 

Prima facie evidence of title, § 97, pp. 988, 
989 

Receipt for part payment, § 92, p. 905, n, 95 
Recitals in deed as constituting prima facie evi¬ 
dence thereof, § 97, p. 982 
Records, post 

Relevant evidence admissible, § 88, p. 960 
Reports in collateral proceedings involving same 
land, § 89, p. 901 

Restitution, matters considered, § 126, p. 1021 
Resur\ey on issuance of alias writ, § 122, p. 1015 
Sale under execution as prima facie e\ideiice of 
title of purchaser, § 97, pp 983, 984 
Service of process, proof of, § 55 
Sbeiiff’s deed under execution sale, § 92, p. 970 
Statutes, recitals in public statutes, § 92, p. 966, 
n. 11 
Surveys, 

Identity or description of proiierty, § 91, p. 
963 

Physical situation as prevailing, § 96, p. 980 
Tax books as showing ownership, § 92, p. 975 
Tax lists as showing claimed ownership, § 92, p. 
975 

Tax receipts to show title, § 92, p. 974 
Tax sales, § 92, p. 965, n. 4 

To show title or right of possession, § 92, p. 
971 

Tax title as prima facie evidence of title of pur¬ 
chaser, § 97, p. 985 

Taxes, payment in connection with evidence of 
actual possession, § 93 


Evidence—Ck>ntinued, 

Title and right to possession, § 92, pp. 964-976 
See, also, Abstracts or evidence of title, 
ante 

Admissible under pleading, § 79, pp 944-947 
Evidence derogatory of plaintiff’s title, § 
79, p 945 

SiifTicieiicy, § 97, pp. 980-989 
Verdict on failure to show title, § 95, p. 978 
Trespass, proceedings in action of trespass quare 
clausum fregit, § 89, p. 962 
Trust deed as evidence of title or right of pos¬ 
session, § 92, p. 972 

Value of premises, as affecting mesne profits, § 88, 

p. 960 

Weight and sufllciency, §§ 95-99, pp 977-990 
Exceptions to exhibit of abstract or evidence of title, 

§ 74, p. 935 

Exchange of property. 

Possession under as sufficient to suppoit action, 

§ 20 

Unenforceable contract for as not defense, § 42, 
n. 12 

Exclusive remedy, provision for other exclusive rem¬ 
edy as precluding ejectment, § 5 
Execution, 

Enforcement of costs, § 127, p. 1024 
Title based on, sufficiency to support action, § 19 
Execution of deed, fraud relating to, equitable de- 
fenst', § 44 
Execution sale. 

Burden of proof as to regularity, § 81, p 952, n 
05 

E\ ideuce, § 92, p. 970 

Prima facie evidence of title of puicliaser, § 97, 
pp 983, 984 

Executors and administrators. 

Action as not maintainable in behalf of heir to 
lecover jios&ession of land as asset of estate, 

§ I 

Allegation of title in intestate, § 63, p. 915, n S5 
Deed of administrator dt»ed as evidence in eqiiita- 
l>le (‘jectment, § 169, p. 1046, n. 50 
Liability for mesne profits accruing during dect'- 
dent’s iKJbsession, § 134 
Joinder as parties, § 51 

Mesne prohts as successor in interest, § 131, p. 
1027 

Personal representative as liable for mesne profits 
during pendency of action, § 131, p 1027 
Pleading title of executor, § 63, p. 916 
Executory contract, possession under, action as main¬ 
tainable against trespasser, § 20 
Exhibits, consideration on demurrer, § 71, p. 928 
Ex parte application, injunction to stay waste, § 58 
Expenses, counterclaim, § 69, p. 925, n. 11 
Fedeial courts, 

EntiTt ejectment as not maintainable on mere 
entry, § 22 

Equitable title, ejectment as not maintainable on, 
§ 22 

Fee simple. 

Judgment for, 

' Life estate under averment of seizure in fee, 
§ 115, p. 1011 

Term of 999 years under declaration in fee, 
S 115, p. 1011 
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Pee Hliuple—Oontlnned, 

Recovery under proof of life estate or lease, f 
80, p. 950 

Fences, possession as sufficiently shown by fencing 
land, § 18. p. 867 

Ferry franchise, action as not lying for, § 6 
Perry landing, measure of damages for mesne profits, 
§ 144, p. 1035, n. 87 

Fictions, abolition affecting pleading as to entry and 
ouster by defendant, § G4, p. 918 
Fictitious, 

Lease, filing consent rule as admitting, § 77, p. 
937 

Names, parties, use of, § 50 

Party, pleading at common law, § 61 

Proceedings, 

Parties, lessors of plaintiff as real parties 
plaintiff, § 51 

Statutory provisions, abolishment, $ S 
Fieri facias, costs in equitable ejectment, § 171 
Filing, 

Abstracts or evidence of title, § 74, pp. 933-935 
Defense bonds, § 5G 
Plea or answer, time, § 66, p. 920 
Findings. Verdict and findings, post 
F’lxtiires, 

Maintenance of action for recovery of, S ^ 
Recovery of land as including, § 115, p. 1011 
Forcible entry and detainer. 

Cumulative remedy by as not precluding eject¬ 
ment, § 5 

Judgment ns evidence, § 89, p 962 
Unlawful detainer distinguished, fi 3 
Foreclosure, 

Pendency of suit for as bariing ejectment, § 28 
Record of sale as evidence of title or right of pos¬ 
session, § 92, p. 971 

Forgery, 

Defense of, execution of deed, § 44 
Evidence, 

Forgery of deed, % 92, p. 9G9 
Invalidity of deed under general denial, f 
79. p. 946 

Former judgment, evidence admissible under plea of 
not guilty or general denial, § 79, p. 948 
Fraud, 

Deeds, imiicachment as evidence, § 92, p. 909 
Defense in action of equitable ejectment, § 167 
Eutry by defendant admissible under pleading, 
§ 79, p. 947 

Equitable defense, § 44 

Evidence of invalidity of deed admissible under 
general denial, § 79, p. 946 
Judgment on pleading on abstract of title show¬ 
ing knowledge of fraud, § 75, p. 936, n. 53 
Obtaining title, evidence admissible under plead¬ 
ing, § 79, p. 945 

Scope of inquiry as to deed relied on at trial, § 
104, p. 994 

Fraudulent conveyances, determination of whether 
conveyance to husband and wife by entireties was 
fraud on husband’s creditors, § 4 
Freehold, 

Common law, ouster or dispossession under, § 2 
Damages for waste and injuries in addition to 
mesne profits, § 145, p. 1037 
Trespass for injury after verdict, § 145, p. 1037 


General denial or general issue, § 66, p 919 
See, also. Not guilty plea, post 
Claim for betterments under, § 77, p. 942 
Equitable plea in bar, § 66, p. 922 
Evidence admissible under, § 79, p. 944 
Advancements, § 79, p. 944 
Adverse possession, § 79, p. 947 
Equitable defenses, § 79, p. 948 
Identity or description of property, § 79, p. 
948 

Improvements, $ 79, p 918 
Invalidity of deed, § 79, p. 946 
Legal or equitable title, evidence admissible 
under statute, § 79, p. 945 
Limitations, evidence of, § 79, p. 947 
Evidence of title in. 

Defendant, § 79, p. 946 
Third person, § 79, p. 946 

Former judgment, evidence admissible under plea, 
fi 79, p. 948 

Mat(»rial allegations, put in issue by, § 77, p. 937 
Notice of grounds of defense relied on, § 77, p. 
937 

Partial defenses, § 79, p 945 

Plaintiff’s title and right of possession put in is¬ 
sue, § 77, p. 938 

Special plea as to matters available under, § 
66, p. 920 

Waiver of defects in declaration, § 66, pw 919 
General or special verdicts, § 109, p. 1004 
Gifts, evidence. 

Donor’s title, § 97, p 987 
Showing title, 5 92, p 974 
Good faith, defense of, § 34 
Grants. Deeds, ante 
Growing crops. Crops, ante 

Gross receipts, evidence in action for mesne profits, 
§ 138, p 1031, n. 40 
Guardian and ward. 

Deed of guardian, title acquired by as sufficient 
to support action, § 19 

Demurrer for want of capacity to recover as 
guardian, § 71, p 928 

Possession by guardian, also taking of as au¬ 
thorizing ejectment against minor, § 25, p. 
881 

Habere facias jiossessionem, § 122, p. 1015 

Equitable ejectment, leave of court for issuance 
under conditional verdict, § 170, p. 1048 
Health, process, denial for danger to public health, 
§ 122, p. 1014, n. 23 
Heirs, 

See, also, Descent, ante 
Alleging, 

Demise, severally, § 63, p 917 
Seizure by decedent, § 63, p. 916 
Joinder as parties, § 51 
Mesne profits. 

Action for during life of ancestor, § 134 
As successor in inteiest, § 131, p. 1027 
Recovery previous to death of ancestor, § 151, 
p. 1040 

Substitution as defendant in action for, § 
134 

Possession of ancestor as sufficient to support ac¬ 
tion, § 18, p. 868 
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High watermark, action as lying to recover land be¬ 
low. § 6 
Homestead, 

Decedent’s pleading, § 63, p. 917 
Evidence admissible under pleading, § 79, p. 945 
Parties, husband and wife as required to be 
joined as defendant where land involved is 
occupied as, § 52, p. 906 

House, maintenance of action to recover jjossession of, 

8 6 

Husband and wife. 

Joint deed of, maintenance of action upon, § 19 
Mesne profits to widow after death of husband, § 
131, p. 1027 
Parties, 

Amendment of pleading after judgment to let 
in wife as party defendant, § 72, p 933 
Equitable ejectment, party defendant, § 169, 
p. 1045 

Homestead, husband and wife required to be 
joined where land is occupied as, 8 52, 
p. 906 

Hands held in right of wife, ejectment against 
husband alone, § 32 

Sfiouse as necessary party in ejectment for 
hinds of other, § 52, p 905 
Wife as plaintiff in equitable ejectment for 
separate proiierty, § 169 

Presumption as to husband’s occupancy of wife’s 
land, § 85, p. 959 

Process, persons subject to ouster, § 122, p. 1018 
Title, showing of title in wife as sullicient for re¬ 
covery, § 11 

Identification, title sufficient for, necessity, § 9 
Identity of property, 

Presumptions, § 83, p. 956 
Sufficiency of evidence, § 96, pp. 979, 980 
Impeachment, instrument or title as evidence, § 92, 
p. 975 

I mpro vements. 

Compensation for improvements on another’s 
land, § 154, p. 1041 

Evidence under general denial, 8 79, p. 948 
Mesne profits. 

Evidence as to beneficial improvement, § 139, 
p. 1032 

Increased rental by reason of, 8 144, p 1036 
Possession as sufficiently shown by, § 18, p. 867 
Process where defendant has made iniproveiiieiits, 
§ 122, p. 1015, n. 23 
Verdict and findings, 8 109, p. 1001 , 

Inclosure, 

Possession as sufficiently shown by, § 18, p. 867 
Unoccupied lands, ejectment as lying against 
claim of title accompanied with, § 26 
Incorporeal hereditaments, action as maintainable 
for, § 6 

Indian nation, mesne profits, right to recover, § 131, 
p. 1027 
Infants, 

Contract or purchase from, possession under as 
requiring notice or demand, § 27 
Mesne profits, recovery after majority, 8 131, p. 
1027 

Possession by guardian, wrongful taking of as 
authorizing ejectment against minor, 8 25, p. 
881 


Infants—Continued, 

Security for costs In case plaintiff lessor Is in¬ 
fant, 8 127, p. 1024 

Informal verdict in action for mesne profits, con¬ 
struction with pleading and evidence, 8 140, p. 
1033 

Injunction, 

Collection of rents pending action, § 141 
Enforcement of process, 8 123, p. 1019 
Estiepement, writ of, § 57 

liestitution as affecting by reinstating injunc¬ 
tion dissolved, § 126, p. 1020 
Waste, prevention of, 8 

In personam, judgment for mesne profits, 8 143 
Insane persons, avoidance of deed executed by, 8 4 
Installments, title as security in equitable ejectment 
for payment of unpaid installments of purchase 
money, 8 170, p. 1047 
Instructions to jury, 8 108, pp. 999-1001 
Intel est. 

Computation of interest on mesne profits, 8 146 
Correction by amendment, 8 72, p. 931 
Designation in. 

Judgment, 8 112, p. 1008 
Verdict, 8 109, p. 1003 

Equitable ejectment by party after parting with 
interest, 8 169 

Evidence of interest of other persons as limit¬ 
ing recoveiy for mesne piofits, 8 138, p. 1032 
Judgment on jileading showing no inteiest of 
plaintiff, 8 75, p. 936. n 53 
Mesne profits, allowance on fair annual rental 
value of premises, 8 146 

Purchase money in equitable ejectment, 8 170, 
p. 1048 

Interrogatories, answer to Interrogatories, § 66, p 
920 

Intervention, 8 53 

Burden of proof on other claimants to show 
superior title, 8 31i P- 952 
Intruder, 

Legal title, maintenance in ejectment on as 
against intruder, 8 24 

Outstanding title, right to set up as defense, § 
39 

Prior possession as sufficient to recover against, 
8 18, p. 864 

Issues, proof, and variance, 88 76-80, pp 936-951 

Admissions made by pleading in general, 8 77, pp. 
936, 939 

Allegations of claim from common sourc‘e, 8 
77. p. 942 

Matters well pleaded, absence of denial, 8 
77, p. 936 

Proof unnecessary, 8 78, p. 943 
Advancements, evidence inadmissible under gen- 
eial denial, 8 79, p. 944 
Adverse possession, 

Defense of, 8 77, p. 939 

Evidence admissilde under general denial 
or general issue, 8 79, p. 947 
Plea of as admitting possession of defend¬ 
ant, 8 77, p. 941 

Betterments, claim under general issue, 8 77, p. 
942 

Bill of particulars, evidence admissible under, § 
79, p. 947 
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Issues, proof, and variance—CkmtiiHied, 

Bona fide purchaser, evidence admissible under 
general issue, § 79, p. 945, n. 16 
Capacity to sue, admission by plea of not guilty, 
§ 77, p. 942 
Common source. 

Admission by defendant’s failure to deny, § 
77, p. 942 

Evidence admissible under pleading, S 79, p. 
945 

Conformity of proof to pleading in general, § 
80, p. 949 
Consent rule as. 

Admitting fictitious lease, entry and ouster, § 
77, p. 937 

Relieving plaintiff of necessity of proving de¬ 
fendant’s possession, S 77, p. 941 
Contract of purchase, proof of existence of con¬ 
tract, § 78, p. 943 

Controverted matters to be proved, § 78, p. 942 
Damages, admission by failure to deny, S 77, p. 

942 

Deed, 

Evidence admissible under pleading, § 79, p. 
945 

Evidence of invalidity, § 79, p. 946 
Issue raised by answer claiming deed as con¬ 
veying right, title, and interest of plain¬ 
tiff, § 77, p. 938 

Denials under codes, § 77, p. 941 
Description of property, § 78, p. 943 

Variance between allegations and proof, § 80, 
p. 951 

Disclaimer as entitling defendant to litigate title, 
§ 77, p. 939 
Equitable defenses. 

Evidence admissible under general denial, § 
79, p. 948 

Notice to interpose given in writing, § 77, p. 
937 

Estate or interest, recovery confined to estate or 
interest alleged, § 80, p. 950 
Estop[)el, evidence admissible under pleading, § 
79, p. 949 
Evidence, 

Admissible under pleadings, § 79, pp. 944-949 
Relevant to issue joined on immaterial plea 
submitted to jury, § 79, p. 944 
Former judgment, evidence under plea of not 
guilty or general denial, § 79, p. 948 
General denial or gcmeral issue, ante 
General rules of pleading in civil actions appli¬ 
cable, § 77, p. 936 

Identity or desciiption of property, § 78, p. 943 
Evidence admissible under general denial or 
general issue, § 79, p. 948 

Immaterial averments need not be denied, § 77, p. 
936 

Improvements, evidence under general denial, § 
79, p. 948 

Joint title of plaintiffs, evidence under general 
issue, § 79, p. 945 

Landlord admitted to defend as admitting ten¬ 
ant’s possession, § 77, p. 941 
Lease, land described to be identified by proof, § 
, 78, p. 943 

28C.J.S.—77 


Issues, proof, and variance—Continued, 

Legal conclusions, denial of as raising no issue, 
§ 77, p. 937 

Legal title, recovery on proof of equitable title, 
§ 80, p. 950 

Limitations, evidence admissible under general 
denial, § 79, p. 947 

Negative pi*egnant denial as raising no issue, § 
77, p. 937 

New matter in defense admitted by failure to 
reply, § 77, p. 936 
Not guilty plea as admitting. 

Description of premises covered by declara¬ 
tion, § 77. p. 941 

Ijease, entry, and ouster, § 77, p. 940 
Notice under general issue or general denial as 
restricting proof to ground set forth in no¬ 
tice, § 77, p. 937 

Partial defenses under general issue, § 79, p. 945 
Pending actions, bar of ejectment as requiring 
same issues, § 28 
Possession, 

By defendant, S 78, p. 943 

Plea of not guilty or general denial ad¬ 
mitting possession or claim of title 
of defendant, § 77, p. 940 
Evidence admissible under pleading, § 79, p. 
947 

Prior possession, evidence admissible under 
pleading, § 79, p. 945 

Variance between allegations and proof, § 
80, p. 950 

Stipulations relating to issue, § 77, p. 937 
Submission of issues to jury, § 105, p. 996 
Sufficiency and scope of denials, § 77, p. 939 
Title and right to possession. 

Conformity of proof to pleading, § 80, p. 949 
Defendant, 

Title in, under general denial or gen¬ 
eral issue, § 79, p. 946 
Title of, variance between allegations 
and proof, § 80, p. 950 

Evidence admissible under pleading, § 79, pp 
944-947 

Issues to be proved, § 78, p. 942 
Plaintiff’s title, evidence in derogation of 
admissible under pleading, § 79, p. 945 
Plea of not guilty or general denial putting 
in issue, § 77, p. 938 

Third peison, title in, under general issue, 
§ 79, p. 946 

Usury under general issue, approved without no¬ 
tice, § 77, p. 937 

Verdict or findings, § 109, p. 1004 
Verified complaint as requiring specific denial, § 
77, p. 937 

Waiver of right by plaintiff relying on admis¬ 
sion by defendant of common source, § 77, 
p. 942 

Joinder of parties. Parties, post 

Joint damages, mesne profits, assessment against 
several persons joined as defendants, § 152 
Joint demise, sufficiency of one count, § 63, p. 917 
Joint occupancy, evidence of occupancy in severalty 
inadmissible, § 79, p. 947, n. 67 
Joint or several verdicts, § 109, p. 1004 
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Joint possession, persons in as subject to joint suit 
in ejectment, § n2, p 903 

Joint titles, evidence admissible under general issue, 

§ 79. p. 945 
Judgment, 

Affirmative relief for defendant, § 115, p.^1011 
Concliisiveness in equitable ejectment, § 170, p. 
1047 

Conditional recovery, § 118, p. 1013 
Consolidation of actions, § 112, p. 1009 
(construction to support validity, § 119, p. 1(113 
Cotonant or owner of undivided interest, judg¬ 
ment against, § 110, p. 1012 
Damages for unlawful detention, § 115, p- 1011 
Default ludginent, ante 
Defendant, rendition for, § 113, p. 1009 
Desci iption of property, § 112, p. 1008 
Designation of paities, § 112, ii. 1007 
Encroachment requiiing removal, § 115, p 1011 
Encumbrance directing removal, § 120, p. 1014, 
n. 14 

Enforcement as prescrilied by statute, § 120 
Entry, 

Time. § 112, p. 1007 
Without process, § 121 
Equitable defense iiitei posed, § 112, p 1007 
Equitable ejectment, § 170, jip. 104(5-1048 
Conditional recovery, § 170, p. 1047 
Estate, designation, § 112, p. 1008 
Evidence, 

Collateral proceedings involving same land, § 
89, p. 9(51 

Under execution sale, § 92, p 970 
Extent of relief or recovery, § 115, pp. 1010, 1011 
Form and contents, control by statutes, § 112, 
pp. 1007-1009 

General denial as controverting existence of rec¬ 
ord of judgment, § 77, p. 939 
Interest, designation, § 112, p. 1008 
Joint or seveial judgment, § 112, pp 1008, 1009 
^lesne profits as separate from judguient in eject¬ 
ment, § 143 

Motion for judgment on pleading, § 75, pp. 935, 
936 

Other jiroceedings as prima facie evidence of title, 
§ 97, pp. 987, 988 

Paitial recovery, § 112, p. 1007; § 117, pp 1012, 
1013 

Process and execution thereof, § 122, pp. 1014- 
1018 

Award of proctss, § 112, p. 1007 
Process to pursue judgment, § 122, p 1015 
Record of judgment in eiectmiuit as (*vidence in 
action for mesne piofits, § 138, p. 1031 
Recovery of land as including. 

Appurtenances, § 115, p 1011 
Fixtures, § 115, p Kill 
Growing crops, § 115, p. 1011 
Redemption providing for, § 115, p 1010 
Release of plaintiff’s title on giving bond for 
value of land, § 124 
Rendered after verdict or finding, § 111 
Reversal as affecting restitution, § 126, p. 1021 
Satisfaction, § 124 
Special judgment, § 112, p. 1007 


J udgment—(Continued, 

Surplusage disregarded in construction, § 119, p. 
1013, n. 97 

Tenant in common or owner of undivided inter¬ 
est ret’overy to extent of title against stran¬ 
ger, § 110, p. 1012 
Title based on as sufficient, § 19 
Undividi'd int(‘rest lecoverable under claim of 
title to whole, § 116, p 1012 
Vacation as giound for restitution, § 126, p. 1020 
Judicial sales. 

Estoppel of purtffiaser to deny title, § 19 
Evidence of title or right of possession, § 92, pp. 
969-971 

Presunqition as to title of purchaser, § 84, p. 958 
1*1 ima facic' evidence of title of purchaser, § 97, 
pp 983-985 

Prior possession based on as sufficient showing 
of title, § 18, p. 865, 11 . 70 
Purchase of projierty at unwmformed judicial 
sale, defense of, § 41 
Jurisdiction, § 48 

Desci iption of property in c*omplaint, sufficiency, 
ii (52, p. 913 

Jury, evidcmc-e relevant to issue joined on immaterial 
plea subiiiitted to jurj’, § 79, p. 944 
Eac h(‘s. 

Application for adding new parti(»s, § 72, p 930 
Defense of, § 49 

Action of cMpiitable eiectment, § 167 
Intelvcuition, bar by, § 53 
Landlord and tcuiaiit, 

StH‘, also. Tenant, post 

Costs on aciinission of tenants in possession to dt'- 
fend, § 127, p 1022 

Eniiiloyment originally to entitle Ic'ssc'e to re¬ 
cover damage's foi c'jc'c'tmcuit, § 2 
Landlord dcfcniding as admitting tenant’s po*'- 
sc'Ssion, § 77, p 941 

Misjoiiidei as partic's, waiver of, § 52, p 905 
Notice' to quit c)i demand foi i»ossc»ssion as nec- 
c'ssity uheie relation exists, § 27 
Parties, 

Dc'fending in name of tcuiaiit, § .52, p 904 
Tenant in possc'ssion, proper party defendant, 
§ 52, p 903 

Use of name of lessor, § 51 
Possession, 

As tenant, evidence admissible under plead¬ 
ing, § 79, p. 945 

Tenant’s possession as that of landlord, § 25, 
p 880 

Under lease giving option to purchase, de¬ 
termination of right, § 4 

Process, 

Persons siibiect to ouster, § 122, p. 1018 
Time of issuance, § 122, p. 1016 
Rec-ord of judgment in ejectment as evidence in 
action for mesne profits, § 1.38, p. 1031 
Renting of land as affecting liability for mesne 
profits, § 133 

Substitution of landlord as defendant in place 
of tenant, § 54 
Title, estoppel to deny, § 19 
Latent ambiguity, deed, explaining in ejectment, § 4 
Leasehold interest, maintenance of action on, § 12 
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Leases, 

Evidence of title or nplit of possession, § 92, p. 
072 

Identity of property described to be proved, § 78, 
p. 94a 

Plea of not guilty as admitting, § 77, p 940 
Plea or answer seeking reformation, § 00, P 922 
Recovery under proof of titb' in f(‘e, § ^^0, p. 950 
Leave of court, defense bonds, filing of, § 50 
Ix'gal issut's, S(*imrate trial of ecpiitable and legal 
issn(*s, § 102, p 998 
Legal title, 

Eipiitable title as not pre\ ailing against naked 
legal titl(N § 20 

Maintenance of ejectment on, § 24 
Necessity of, § 8 

Outstanding title suflicieiit to defeat action as 
recpiinng, g 40 

IbiblK lainis, ejectment as maintainable on, § 22 
Re<*ov(*ry on jnoof of <*quitable title, § SO, p. 9“i0 
Vac.int binds, bolder ol as deemed to be in jmis- 
session, IS, p 8t)7 

Liceiis(\ 

Ej(‘(tni(Mit as not lying for, § 18 
Possession und(»r, defense of, § 47 
I/iens, 

Defense of, § 48 

Establislinimit by counterclaim or cross-comjilaint, 
09, p 920 

Life tenants, inesiu' profits on ejectment by remainder¬ 
man, § 181, p 1027 
Limitation of actions, 

Kar of, § 19 

Computation of mesne profits as affected by, § 
151, p 108J1 

E\iden(c» admissible under general denial or gen- 
(*ral issiH\ § 79, p 947 

Outstanding title liarred by statute of limitations 
as no d(‘fense, § 40 
Lis pendens, notice of, § 00 

L(K*ation notice, public lands, action as maintainable 
on, § 22 

Jaication of property on plats, admission, § 74, p. 985 
Lost deed, title by as sufticient to sustain action, § 19 
Lost instruineiits, e\ idence, § 97, p. 988 
laits or blo< ks. 

Description of property in pleading, § 02, p. 913 
Mesne profits in action to recover unimproved 
city lots, § 141, p. 1084, n 81 
I^ow watermark, eji'Ctinent as not lying to recover 
land below, § G 

Malice, punitive damages in action for mesne profits, 
§ 149 

Maps or plats. 

Aiding description in judgment, § 112, p 1008 
Amendment under lea\e, § 74, p 935 
Attachment to pleading, sufticiency of identifica¬ 
tion, § 02, p 912, n 48 

Descrijition of property in pleading, § 62, p 913 
Reference to erroneous map, § 62, p. 918, n. 
71 

Evidence as to identity or description of property, 
§ 91, p. 9G3 

Exhibit attached to complaint, § 74, p. 985 
Physical situation as prevailing, § 96, p. 980 
Marriage, pleas in abatement, § 67 
Married women. Husband and wife, ante 


Master and servant, ouster committed by servant as 
sufficient to support ac*tion, § 25, p. 881 
Memorandum of sale, equitable ejectment, evidence, § 
169, p 1046, n. 50 
Mesne profits. 

Abatement and revival of action, § 130, p. 1026 
Ac'tion for use and occupation distinguished, § 

180, p. 1026 

Allegation as to date of ouster material on quc's- 
tion, § (W, p 918 

App(‘al, existence of remedy on apin^al bond, § 130, 
p. 1026, n 42 

Assessment by jury on rendering verdict, § 152 
Assumpsit for use and occupation as inapplicable, 
§ 130, j) 1026 

Attorney’s fees in eiectnuMit action, § 147, p. 1088 
CjLsual ejector, recovery by lessor of plaintiff aft¬ 
er default against casual ejector, § 131, p. 
1027 

Common law derivation of right, § 130, pp. 1024- 
1026 

Ctmiputation of damages, § 151, pp 1038-1040 
('ondition piecedent to action, § 182 
Conveyance of premises pending litigation as af¬ 
fecting light to, § 131. p. 1027 
Costs as jiart of damages in trespass to recover, 
§147 

Cotemiiit's right against ousted cotenant, § 131, p. 
1027 

Defeiidant’s possession as affecting time for re¬ 
covery, § 151, p 1089 
Dc»feases m general, § 188 
Defined, § 128 

Elements of damages, § 144, pp. 1034-1036 
Evidence, 

As to value of premises as affecting, § 88, 

p 960 

In action for rt‘Covery, § 138, pp. 1030-1082 
Heirs, ante 

Increased rental by reason of improvements, § 
144, p 1036 

Indian nation, right to recover, § 181, p. 1027 
Infants, recovery after majority, § 181, p. 1027 
Injunction against collection of rents {lending ac¬ 
tion, § 141 

Interest on fair annual rental of premises, § 146 
Judgment as. 

In personam, § 148 

Separate from judgment in ejectment, § 143 
Measure of damages, § 144, pp. 1034—1036 
Mitigation of damages, § 150 
Nominal damages, § 148 
Parties defendant in action, § 134 
Parties plaintiff in action, § 134 
Persons, 

Entitled, in general, § 131, pp 1026, 1027 
Liable, in general, § 181, p. 1027 
Plaintiff’s right of possession as affc'Cting recov¬ 
ery, § 151, p. 1040 

Pleading, §§ 135-187, pp. 1029, 10.30 

Allegation as to date of ouster material on 
question, § 64, p 918 
Ejectment action, § 186, pp. 1029, 1030 
Separate action, § 137 
Punitive damages, § 149 

Receivers, appointment to preserve mesne profits, 
i 141 
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Mesne profits—Continued, 

Recovery back of profits paid, § 153 
Rental value, evidence in action for mesne profits, 
§ 138, p 1031 

Rents, suflSciency of denial of allegation as to 
value, § 77, p. 042 

Rents and profits, actually received, § 144, p. 1036 
Security for payment, § 142 
Sounding in tort, § 130, p. 1025 
Staying execution of judgment in ejectment, § 141 
Siu'cessors in interest, § 131, p. 1027 
Sufficiency of denial of allegations as to value, § 
77, p. 942 

Suit in equity to recover, § 130, p. 1026 

Trial, questions for jury, § 139 

Waste and injury to freehold, § 145, pp. 1036, 1037 

Verdict and findings, § 140, pp. 1032, 1033 

Mill sites, mesne profits as embracing rent, § 144, p. 
1034, n. 81 

Mineral rights, mesne profits, § 144, p. 1034, n. 81 

Mining lease, ouster, execution as insufficient to con¬ 
stitute, § 18, p. 866, n. 84 

Mining machinery, recovery of land as including fix¬ 
tures, § 115, p. 1011, n. 59 

Minors. Infants, ante 

Minutes of court, entry of consent rule as conclusive, 
§ 77, p. 938 

Misjoinder of parties. Parties, post 

Misnomer, 

Evidence of misnaming of township admissible 
under plea of not guilty, f 79, p. 948 
Plea in abatement, § 67 

Mistake, reformation or rescission on ground, equita¬ 
ble right to relief, § 41 

Mitigation of damages, action for mesne profits, § 150 
Evidence in, § 138, p. 1032 

Mixed action, ejectment as, § 3 

Monuments, aiding description in judgment, § 112, p. 
1008 

Moratorium, process affecting injunction, S 123, p. 
1019, n. 31 

Mortgages, 

Counterclaim or cross-complaint for foreclosure, § 
69, p. 926 

Deed absolute on its face intended as, defense of, 
§ 41 

Equitable ejectment to enforce redemption, § ICO, 
p. 1042 
Evidence, 

Admissible under pleading as to deed abso¬ 
lute being mortgage, § 79, p. 948 
Of title or right of possession, § 92, p. 972 
Foreclosure sale as prima facie evidence of pur¬ 
chaser, S 97, p. 984 

Foreclosure suit, pendency as barring ejectment, 
§ 28 

Notice or demand as unnecessary where defend¬ 
ant is mortgagor in possession, § 27 
Outstanding mortgage in third person as defense, 
§40 

Person in possession under foreclosure as subject 
to ouster, § 122, p. 1018 
Plea of non est factum to mortgage collateral to 
defense, § 70 

Recovery by assignee under allegation of title in 
fee, § 80, p. 950 

Redemption of distinguished, § 3 


Motion, restitution effected by, § 126, pp. 1020, 1021 
Multiplicity of suits, equity jurisdiction to prevent, f 
30 

Municipal coiporations. 

Dedicated lands, ejectment as maintainable for re¬ 
covery of, § 14 

Grant from, title acquired by as sufficient to sup¬ 
port action, § 22 

Party plaintiff in action for mesne profits for use 
of street, § 134 

Muniments of title, showing of as essential, § 8 
Naked legal title, equitable title as not prevailing 
against, § 20 

Naked trespasser, continuous possession as insufficient 
to maintain action against, § 18, p. 867 
Names, 

Description of property in pleading, § 62, p. 913 
Identity of names in deed as proof of identity 
of persons, § 97, p 983 
Presumptions from identity, § 84, p. 958 
Nature of remedy, § 2 

Negative pregnant, denial as raising no issue, § 77, p. 
937 

New matter, pleaded as defense admitted by failure to 
reply, § 77, p 937 
New parties, bringing in, § 53 
Cross-complaint, § 69, p. 920 
New trial. 

Costs by party obtaining. § 127, p 1022 
Equitable ejectment, § 169, p 1046 
Granting on. 

Sufficient cause, § 110, pp 1(K)5, 1006 
Terms, § 110, p. 1006 

Newly discovered evidence, § 110, p. 1006 
Process affi'Cting right, § 122, p 1014 
Second trial under ,‘stafiite permitting, § 110, p. 
1006 

Setting aside verdict, § 110, p 1006 
Vacating order granting, § 110, p. 1000 
Verdict against evidence, § 110, p. 1006 
Newly discovered evidence, new trial, § 110, p 1006 
Nominal damages, 

Equitable ejectment, recovery, § 170, p. 1048 
Mesne profits. 

Action for, § 148 

Reco\ery in ejectment suit as affecting right 
to, § 133 

Nominal parties, joinder of, § 51 
Nonresidents, 

Notice to, ejectment as an in rem action, § 55 
Security for costs, § 127, p. 1024 
Nonsuit. Dismissal or nonsuit, ante 
Not guilty plea. 

See, also. General denial or general issue, 
ante 

Admission of. 

Capacity to sue, § 77, p. 942 
Liease, entry, and ouster, § 77, p. 940 
At common law, § 66, p. 919 
Disclaimer, inconsistent with, § 68, p. 923 
Evidence of former judgment, § 79, p. 948 
Pui^ting in issue plaintiff’s title and right of pos¬ 
session, § 77, p. 938 

Withdrawal of and filing of disclaimer, § 68, p. 
924 
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Notice, ] 

Gommencement of suit by, $ 55 
Evidence in action for mesne profits of notice 
claiming, § 138, p. 1032 
Lis pendens, § 60 
Quit, notice to. 

Necessity of, § 27 

Pleading of where defendant in possession, 

§ 65 

Nuisance, effectual remedy by action for as precluding 
ejectment, § 5 

Nunc pro tunc, affidavit of service of process filed, § 
55 

Occupants of land, mesne profits, persons liable, § 131, 
p. 1027, n. 68 

Operative title, outstanding title sufficient to defeat 
action as requiring, § 40 

Option, possession under as sufficient to support ac¬ 
tion, § 20 
Origin, § 2 

Ouster or dispossession. 

Actual ouster as essential, § 25, p. 878 
Admissions precluding denial of, § 25, p. 881 
Agent, ouster committed by, § 25, p. 881 
Allegation of ouster by defendant, § 64 
Common law, remedy under, § 2 
Elements of, S 25, pp. 878-^1 
Entry unaccompanied by expulsion as not 
amounting to disseizin, § 25, p. 878 
Evidence of, 

Holding over by defendant, § 79, p. 947 
Ouster of plaintiff, § 94, pp. 976, 977 
Filing consent rule as admitting, § 77, p. 937 
Force as inferrable from circumstances, § 25, p. 
878 

Mining lease, execution of as insufficient to con¬ 
stitute, § 18, p. 860, n. 84 
Necessity to support action, § 25, pp. 879, 880 
Part possession of defendant as resulting in, § 
25, p. 879 

Plaintiff and possession by defendant, § 99, pp. 
989, <m 

Plea of not guilty as admitting, § 77, p. 940 
Pleading time of ouster, § 64, p. 918 
Process, iiersons subject, § 122, pp 1017, 1018 
Servant, ouster committed by, § 25, p. 881 
Several defendants, possession of one as suffi¬ 
cient to support action, § 25, p. 881 
Sufficiency of to support action, § 25, p. 878 
Tortious eviction as sufficient to support action, 
§ 25, p. 878 

Verdicts and findings, determination of issue, § 
109, p. 1003 
Outstanding title. 

Defense of, 

Character of title, § 40 
Right to show, § 39 
Evidence to show, § 95, p. 978 
Presumption of, rebuttal, § 10 
Recovery against, § 10 

Overhanging eaves, ejectment as not lying for en¬ 
croachment on lands by, § 6 
Ownership, 

See, also, I^gal title, ante; Title, post 
Before commencement of action, pleading, S 63 
p. 916 

Pleading, § 63 


Ownership—Continued, 

Unoccupied lands, ejectment as lying against 
acts of, § 26 
Paper title. 

Adverse possession as good title as against party 
having, § 18, p. 863 
Burden of proof, § 81, p. 952, n. 55 
Chain of title, recovery on record or paper title 
as requiring showing of. § 19 
Sufficiency to support action, § 19 
Paramount title. 

Common source, § 23, p. 876 
Necessity of, § 10 

Deraigned title, § 19 

Parcels of land, cross-complaint for recovery as mis¬ 
joining cause of action, § 69, p. 927 
Parks, ejectment as available to recover lands dedi¬ 
cated as, § 14 

Parol contract of purchase, vendee in possession un¬ 
der, equitable defense, § 42 
Parol or extrinsic evidence, nature or extent of claim, 
§ 92, p. 965 

Parol sale, evidence of title, § 92, p. 974; § 97, p. 987 
Part possession, color of title, sufficiency to support 
action, § 18, p. 868 

Partial defenses, evidence under general issue, § 79, 
p. 945 

Partial recovery, judgment, § 117, p. 1012, 1013 
Particular matters, burden of proof. 

Defendant, § 81, p. 955 
Plaintiff, § 81, p. 952 
Parties, §§ 50-54, pp 899-907 

Adverse interest, jjersons having as proper de¬ 
fendant, § 52, p 902 
Amendment of pleading, 

Adding or striking, § 72, p. 930 
Curing defects, § 72, p. 930 
Counsel, employment of as making one party, § 
50 

Defendants, § 52, pp. 901-906 
Demurrer for defects as to parties, § 71, p. 928 
Designation in judgment, § 112, p 1007 
Evidence as to identity of parties in chain of title, 
§ 92, p. 967 

Execution of process in case of two recoveries, 
§ 122, p. 1017 

Fictitious names, use of, § 50 
Husband and wife, ante 
I Interest in result, § 50 
Intervention, § 53 
Joinder, 

Defendant, § 52, p. 902 

Equitable ejectment, parties In, $ 169 

Joint tenants, § 51 

Nominal parties, § 51 

Plaintiffs, § 51 

Plea in abatement as to nonjoinder or mis¬ 
joinder, § 67 
Landlord, 

Defending in name of tenant, § 52, p. 904 
Use of name, § 51 
Misjoinder, 

Demurrer, § 71, p. 928 

Dismissal as to defendant improperly joined 
as curing, § 52, p. 903 

Landlord and tenant, waiver of, § 52, p. 905 
Plea in abatement, § 67 
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Partiesi—Con tinned. 

New partios, blinking in, § 

Cross-complaint, § GO, p 92G 
Nominal parties, joinder of, § 51 
Nonjoindoi, waiver of objection, § 52, p. 002 
Occupation, person in as proi^r defendant, § 52, 
p 001 

Pending actions, bar of action as requiring same 
parties, § 28 
Plaintiffs, § 51 

Action for mesne profits, § 124 
Eqiiitalile ejectment, § 1(»0 
Possession, iieisoii in as jiroper defendant, § 52, 
p. 901 

Tenant in possession, § 52, p. 002 
Real party in interest, action brought by, § 51 
Substitution, § 54 

Tenant in possession, proper party defendant, § 
52, p. 002 

Tenants in common, joinder of, § 51 
Third poisons, luinging in as, § 52 
Waiver, nonjoinder of tenant, § 52, p. 905 
Partition, 

I)(‘giee of proof required, § 07, p. 087 
Evidence of, 

Former deciee under general denial, § 79, p. 
948 

Title, § 02, p. 974 

Exclusive nmiedy by suit for as precluding eject¬ 
ment, § 5 

Judgment as evidence, § 89, p. 0G2 
Title under proceedings for, sufficiency to support 
action, § 10 

Partnership, settlement of property rights between, 
determination by ejectment, § 4 
I*atents, 

Evidence admissible under pleading where plain¬ 
tiff claims under patent, 79, p. 949 
Impeachment as evidence of title, § 92, p. 975 
Iinalidity of as defense, § 44 
Public lands as evidence of title, § 92, p 975 
Stay of action for mesne luofits by pendency of 
suit to cancel patents, § 129 
Title liy as sufficient to support action, § 22 
Pi‘aceable possession, recovery as requiring, § 18, p. 
8G5 

Pendency of action. 

Notice of, § GO 
Pica in abatement, § G7 
Pending actions, bai of ejectment by, § 28 
Persons liy and against whom action may be brought, 
§ 32 

Petition. Complaint, ante 

Philippine Islands, pnnia facie proof of title, § 97, p. 
988 

Physical characteristics, description of property in 
pleading, § G2, p 912 

Piers, action as maintainalde for recovery of, § 6 
Pipe lines, possession sufficient to support action, § 22 
Plaintiffs. Parties, ante 
Plats. Maps or plats, ante 
Plea or answer, 

Abatement, pleas in, § 67 
Aiding complaint as to, 

Failure to state cause of action, § G1 
Right of possession, § 62, p. 91G 
Code provisions, compliance with, § 60, p. 919 


Plea or answer—Continued, 

Construction as whole, § G6, p. 920 
Controverted matters to be proved, § 78, p. 942 
Cross-complaint. Counterclaim or cross-com- 
pUinit, post 

Coil 11 to I claim or cross-coniiilaint, § G9, pp. 925-927 
Affirmative equitable ieli€*f, § G9, p. 2G 
Answer construed as counterclaiin, § 69, p. 
925, n. 10 

Bringing in new parties, § (lO, p. 02G 
Damagi's for breach of contiact, § G9, p. 
025, n. 11 

Pefense to action, counterclaim as, § 46 
E(|uital»le defenses, (iO, ji 02G 
Expenses, § 09, p 925, n 11 
Form and sufficiency, § 69, pp 92G, 027 
Inapplicability of set-off, (JO, p 92G 
tiegal dc'fense as equitalile countei claim, § 
<•9, p 926 

Regal tith" as subject of countcu claim, § 60, p. 
926 

Mesiu' profits, set-off of benefits against claim 
for, § 122 

Prayer for relief, § 60, p U21 

Equitalile lelief whole defense treated 
as counterclaim, § 66, p. 922 
Rent, § 60, p 025, n. 11 
Ri‘plication or rejily, § 70 
Subiect of action, § 69, p 026 
Taxes, set-off of taxes jiaid against mesne 
piofits as founded in equity, § 158 
Trespass, pleading countei claim in suit to 
enjoin, § 62, p. 916, n. 12 
Defense bond, § 66, p f)20 
Defenses, ante 
Demui rer to, § 71, p 928 

Denying of possession as putting in issue de¬ 
fendant’s claim of title, § 77, p. 940 
Description of pioperty, ant(‘ 

Disclaimer, ante 

Docunauitaiy evidence of title filed with ansiver, 

§ 66, p. 021 

Equitable title under parol contract, § 66, p. 922 
GeiK'ral diuiial or general issue, ante 
Intonogatoiies, answer to, § 66, p. 020 
Judgment on pleading after striking of answer, 
§ 75, p. J)2(J 

Legal and (equitable defenses, § 66, p. 922 
Mesne profits, curing dcffect in complaint in 
separate action, § 137 

Mortgage relied on by defendant, plea of non est 
factum by plaintiff, § 70 
Not guilty plea, ante 
Piayer^for relief, post 

Puis darrien continuance, evidence of title in de¬ 
fendant, § 79, p. 946 
Reformation of lease, § 66, p 922 
Rules of pleading governing in absence of stat¬ 
ute, § 06, p 919 

Set-off. Counterclaim or cross-complaint, ante 
under the flush line “Plea or answer” 
Siiecial pleas, § 66, pp 920-922 

'Certainty and particularity as to title, § 66, p. 
921 

Construction against pleader, § 66, p. 021 
Demurrer, 

Subject to, § 71, p. 929 
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Plea or answer—Continued, 

S]3ecijil pleas—Continued, 

Demur I er—Continue<l, 

Treated as, § (Ml, p 021 
Denial of poss(‘ssion, § OG, p. 921 
IToof, § 78, p. 043 
Equitable defenses, § GG, p. 021 
Evidenee as to, § 79, j). 048 
Foim and sulfieieiicy, § GG, p. 921 
Required as to estate, title, or license, § 77, 
p. 038 

Setting: forth grounds of defense, § GG, p. 010 
Statute of limitations, § GG, p. 021 
Statutoiy piovisions, § GG, p. 020 
Striking inimat(‘rial plea, § GG, p. 021 
Title relied on, § GG, p 041 
Siiecitic denial requiied by verihed complaint, § 
77, p 037 
Statutory, 

Re<iuiiements, compliance with, § GG, p. 919 
Suggestion of adveisc* jKissessioii, § 6G, p. 920 
Time for hling, § Gti, p. 020 

Wai\ei of defects in declaration by pleading 
gencual issue, § GG, p. 010 
Pleading, 

Abolition of fictions affecting allegations as to 
entry and ouster, § (54, p 918 
Abstracts or e\idcnce of title, delivery or tiling, 
(} 74, pp. 034, 035 

Admissions. Issues, jiroof, and variance, ante 
AfhdaMts acconqiaiiying, § 73 
Aiding descrijition in judgment, § 112, p. 1008 
Amendment of pleading, ante 
Answei Plea oi answer, ante 
Antic qiation a\olding dc'lense, § G.3 
Rliicqu lilts, desci qition of proxx'rty describing 
lailio.id lands, G2, p 011, n. 72 
Ruidcni on plaint iff to show land not within 
limits of excliisions, § G2, p. 014, n. 77 
Chain of title, § G3 
('oiiimon source of title, § G3, p. OIG 
Complaint, ante' 

Conii)lianc(‘ with statutoiy requirements, § G1 
Contlic-ting desc i iptions, § G2, p 014 
Coteiiant, alleijatioii as to ouster by one cotcmaiit 
of aiiothcM-, § 04, p. OIS 
Count c'omplete within itself, § G1 
Cross-coinplaint Plea or answer, ante 
C^ounteic l.iiiii Plea or answer, ante 
I>eced(Mits’ estate's, alk'gation of facts necessary 
to rec'oM'i-y, § (53, p 910 
Decdaiation. ('oiniilaint, ante 

Decrc'c' of disti ibution, c'omplairit showing as good 
against geneial demiiiier, § G3, p. 017 
Demand for ])ossessioii, § (55 

Demise', laying in declaiatioii or complaint, § 63, 
p 017 

Demin rer, ante 
Derivation of title, § G3 
Description of proiK‘rt3% ante 
Different sources of title, § G3 
Ej'ectment hill, § G1 

Entry to recover land for breach of conditions 
sutisequent, § G5 

Equitable ejec*tnient, § 1(50, p. 1045 
Equitable relief joined wdth demand for iiosses- 
sion and damages, § 61, n. 30 


Pleading—Continued, 

Equitable title setting forth facts on which based, 
§ G3, p. 017 

Executor or administrator, allegation of title in 
intestate*, § 63, p 015, n 85 
Fictitious parties at common law, § 61 
Gc'iic'ral denial or general issue, ante 
Homestead of d(*cc*d(*nt, § G3, p 017 
Issues, jiroof, and varianc*e, aiitc^ 

Judgment, construction in rcfeivnce to, § 110, p. 
1013 

Mc'sne profits, ante 

Motion for judgment on pleadings, § 75, pp. 035, 
03G 

Notice to quit, § G5 

Oii'-ter and jKissc'ssion by defendant, § 64 
Ownershij), 

Ri'fore c'ouirnencement of action, § 63, p. 916 
l*laintiff’s, alleging geiKnally, § 63 
Petition 111 , 

Ejectment. Complaint, ante 
Equity, treated as ordinary action of eject- 
incmt, § Gl, n. 21 
Plc'a or answ'er, ante 
Possession, post 
Piayc'r for relief, post 
Rejoinder, departure*, § 70 
Rc*p}ic*ation or reply, 70; § 71, p. 020 
Rules in absc*nce of statute. § (51 
Pl(*a or answ’or, § 0(5, p 010 
Set-off l*lea or aiisw’ei, ante 
Source of title rt*lic*cl on, (53, p. 015, n. 91 
SpcH'ihed facts, alh'gation of, § Gl 
Subs{*queiit pleading, § 70 
Sufiiciencv, 

Dc'scrifition of proiM*rty, § G2, pp. 012, 013 
On demiiirer, § 01 
Supplemental plc'ading, § 72 
Suridusage, jiost 
Time* of. 

Ouster, § (54, p 018 
Seizin or owneiship, § 03, p 015 
Title or prior poss(»ssion. ^ (53 

Trespass wdieie plaintiff ri'lic's on prior possession, 
p (54, p. 010 

Vacant and unc)c*c*upic*d land § Gl 
VanaiK'c Issues, proof and \ariance, ante 
Verdict or iudgmeiit as curing failure to aver 
right of posses'^ion, § G3, p 01(5 
Willful or nialic'ious entry affecting charac*tc'r of 
c*oniplaiiit, § (54, p. 018 

Wrongful detention of possc*ssion, § 64, p. 918 
Pluric's writ, time of issuance, § 122, p. lOlG 
Possc'ssion, 

Abandonment of, defense, § 47 

Action as l.ving only against defemdant in pos¬ 
session, § 32 

Ac tiial iMissession as essential, § 18, p 8(55 
Advei sc*^ possession, ante 

Ancestors, sufficicnc*y to siipiiort action, § 18, p. 
8(58 

Ass(*rtion of title, basis on as sufficient, § 18, p. 
8(>G 

Burden of proof on plaintiff, § 81, p. 054 
Character of as respects sufficiency, § 18, p. 865 
Color of title, ante 
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Possession—Continued, 

Commencement of suit, right to possession at time 
of as essential, § 16 

Conclusiveness of verdict, § 109, p. 1005 
Conformity of proof to pleading as to right to 
possession, § 80, p. 949 

Consolidation of land as sufficient to establish, 8 
18, p. 8G7 

Constructive possession as sufficient for recovery, 
§ 18, p. 865 

Continuance of after leaving land, determination, 
§ 25, p. 879 

Continuous possession as essential to support ac¬ 
tion, § 18, p. 867 
Defendant, 

Alfecting time for recovery of mesne profits, 
§ 151, p. 1039 

Allegation in pleading, 8 64 
Denial, § 77, p. 941 

Evidence, § 94, pp. 976, 977 ; 8 PP* 

990 

Maintenance of action only as against de¬ 
fendant to possession, § 25, p. 880 
Matter to be proved, 8 78, p. 943 
Denial, 

Adverse possession, plea denying possession 
as raising question of, § 77, p. 941 
Defendant’s possession, § 77, p. 941 
Plaintiff’s possession after date laid In dec¬ 
laration, as sufficient denial of possession 
or right of possession, § 77, p 941 
Putting title in issue, § 77, p. 939 
Special plea, § 66, p. 921 
Dependency on right of, 8 24 
Determination of legal right of, 8 4 
Devisor, sufficiency to support action, 8 18, p. 
868 

Enlargement of common-law action to enable re¬ 
covery of, 5 2 
Evidence, 

Admissible under pleading, 8 79, p. 947 
Right of possession, 8 79, pp. 944-947 
Defendant’s possession, § 94, pp. 976, 977; 
§ 99, pp. 989, 990 

Sufficient to show defendant’s possession, 8 
99, pp. 989, 990 

Title and right to possession, 8 92, pp. 964- 
976 

Exchange of land, possession under as sufficient 
to support action, § 20 
Execution of process, § 122, p. 1016 
Extent of relief in judgment, 8 115» PP- 1010, 
1011 

Fencing as sufficient to support action, 8 18, p. 867 
Forfeiture of title, § 18, p. 867 
Heirs, maintenance of action of possession of an¬ 
cestor, § 18, p 868 

Immediate right of as essential, 8 24 
Improvements, sufficiency as, § 18, p. 867 
Inclosure, actual possession as shown by, 8 18, 
p. 867 

Issue resting on question of, § 4 
Joint possession, persons in as proper joint par¬ 
ties defendant, § 52, p. 902 
Judgment for possession only as without preju¬ 
dice to tltie, 8 119, P- 1013 


Possession—Ckmtinued, 

Judgment on pleading admitting plaintiff’s right 
of possession, § 75, p. 936 

Mesne profits, liability of parties intermeddling 
and putting another in possession, 8 134 
Notice or demand as necessary against defendant 
lawfully In possession, 8 27 
Ouster or dispossession, ante 
Outstanding title as available in prior actual pos^ 
session, 8 39 
Partial possession. 

By defendant as sufficient to constitute ous¬ 
ter, 8 25, p. 879 

Under color of title as sufficient, § 18, p. 868 
Parties, person in possession as proper defend¬ 
ant, 8 52, p 901 

Peaceable possession as essential to recovery, 8 
18, p 865 

Personal residence as essential to constitute, 8 
18, p 866 

Plaintiff’s right of possession as affecting recovery 
of mesne profits, 8 151, p. 1040 
Plea in abatement, 8 67 

Plea of not guilty or general denial putting in 
issue, 8 77, p. 938 
Pleading, §8 61, 63 

Averments as to, 8 61 

Dependent on right to rescind contract, 8 63, 
p 916, n. 11 

Right of possession, 8 63, p. 916 
Sufficiency of allegation. 8 63 
Unlawful or wrongful withholding of, 8 64, p 
918 

Present right to as essential to support, 8 24 
Presumption as to right of possession, 8 85, pp 
958, 959 

Presumption of title following as essential, 8 16. 

p 866 

Prima facie case of prior possession of plaintiff, 
§98 

Prima facie evidence of title, 8 18, p. 864 
Prior possession, post 

Public land, title acquired as respects right to 
maintain action, § 22 

Recovery by party in session when pretensions 
of each party are equal in law and equity, 
8 10 

Refusal even for temporary period as wrongful 
exclusion supporting ejectment, 8 25, p. 878 
Restitution, 

Premises improperly taken, 8 126, pp. 1020, 
1021 

Seizin as restored by, 8 126, p. 1021 
Right to possession. 

Issue to be proved, 8 78, p. 942 
Sufficiency of evidence as to, 8 97, pp. 980-989 
Sufficiency of to warrant recovery, 8 18, p. 865 
Survey, making of as sufficient basis for, § 18, p. 
866 

Tax deed void on its face as defense against 
mesne profits, § 133 

Third persbn, defense of, 88 38-40, pp. 888-892 
Tortious possession as insufficient for recovery, 8 
18, p. 865 

Trapping rights, grant of as disturbing, 8 ^8, p. 
866, n. 84 
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Possession—Continued, 

Trial on question of possession or disclaimer, 
right to, § (58, p. 924 

Unoccupied lands, ejectment as lying against 
claim of title by one out of i)Ossession, § 2(5 
Use, actual possession as shown by, § 38, p 8(57 
Vacant lands, holder of legal title as deemed to 
be in possession, § 18, p 8(57 
Variance between allegations and proof, § 80, p. 
OoO 

Defendant’s possession, between allegations 
and proof, § 80, p. 951 

Verdict and findings determining issue, § 309, p. 
3003 

Want of as defense, § 47 

Nonsuit, want of actual seizin as ground for, 
§ 47 

Within limitation period, pleading, § 63, p. 935 
Possessory action, 

DefintHl as, § 1 
I’urpose of, § 4, n, 31 
Status of, § 3 

Tenants at will as not entitled to maintain, § 12 
Prayer foi r(4ief. 

Amendment, § 72, p 932 

Counterclaim or cross-ooiiiplaint, § 69, p. 927 
Equitable relief. 

Joined w’lth demand for jiossession and diun- 
ages, § (51, n 30 

When* delense treated as counterclaim, § 66, 
p 922 

Mesne profits, n‘cnvery in ejiKJtment action, § 136, 
pp 3029, 3030 
Plea or answer, § 66, p 920 
Pleading, § (51 

Preemptor, imhlic lauds, title of as sufficient to sup¬ 
port action, § 22 

Preliminary jiroof to admission of d(*ed, § 92, ji 967 
Pn*scription, jHissossorj lights riiaming into title by 
as sufficient to siipiKirt action, § 18, p 863 
Prescriptive title, demurier to jietitioii showing pre¬ 
scriptive title, § 71, p. 928 

PrcM'iit title, ouNtanding title suffl<ient to defeat ac¬ 
tion as requiring, § 40 

Preservation of piopeity, estreiiemeiit, § 57 
Presumptions, §§ 82-87, pp 956-959 

Claim und(*r del'd from common grantor produced 
iindei notice, § 82, ji 956 
Destine turn of records of sheriff, presumptions 
from lecollectiou, § 84, p. 958, n. 55 
Entiy under grant, § 86, p. 959 
Husband and wufe, husband's occupancy of wife’s 
land, § 85, p. 959 
Identity of. 

Land, § 83, § 956 
Names, § 84, p. 958 

Judgment as raising presumption as to posses¬ 
sion of defendant, § 319, p 3034 
Lessoi's consent to ‘action w'here several demises 
of land laid in complaint, § 82, p 956 
Payment of purchase price, § 82, p 956, ii. 30 
Possession and right of possession, § 85, pp. 958, 
959 

Rebutting presumption, § 87, p. 959 
Title, post 

28 C.J.S.—78 


Prima facie case. 

Evidence shifting burden of proof to defendant, 
§ 81, p. 951 

Showing rt»cord title, etc., § 95, p. 978 
Prima facie evidence, possession as, § 18, p. 8(54 
Pnma facie title. 

Necessity of, § 30 

Prior iK>ssession as sufficient to establish, § 18, p. 
863 

Principal and agent, ouster or dispossession, ouster 
committed by agent, § 25, p. 881 
Prior iiossession. 

See, also. Possession, ante 
Abandonment, loss of right by, § 18, p. 867 
Character of as respects sufficiency to support ac¬ 
tion, § 18, p. 866 

Color of title, sufficiency as against person having, 
§ 18, p 8(54 

Estoi>|K*l, sufhdency as against one estopped from 
disputing title, § 38, p. 8(>4 
Evidence showing as admissible, § 93 
Intruder, sufficient to entith' recovery in action 
against, § 38, p 864 

Judicial sale, title based on as sufficient, § 18, p 
8(55, n. 70 

Recoveiy as dependent on, § 7 
Subsequent entry and occupation as not defeating 
right to quiet by, § 38, p 864 
Sufficiency of to supixirt action, § 38, p. 865 
Title by as sufficient, § 18 
Vacant lands, sufficiency of, § 18, p. 867 
Privies, 

Dc'fendant in equitable ejectmc'iit, § 369, p. 1045 
Judgment against occupant as binding privies 
with him, § 119, p. 3014 

New parties, one seeking to be let in as defend¬ 
ant as required to show^ piivity of interest, § 
53 

Plaintiffs in equitable ejectment, § 369 
Privilege, ejectment as not lying for, § 13 
Process. § 55 

Alias w rit, § 322, p. 1015 

Time for issuance, § 322, p. 1016 
(^ontempt for disobeying, § 322, p. 3038 
Damage's for w^rongful eviction, § 123, p. 1019 
Dt'ath of party affecting issuance, § 122, p. 1016 
Description of premises. 

In w^rit, § 122, p. 3015 
Method of execution, § 122, p. 1016 
Entry on premises after judgment without, § 121 
Equitable ejectment, service, § 169, p. 3045 
EstopiH'l of defendant evicted under valid judg¬ 
ment to deny prior ixissession w^as wrong¬ 
ful, § 122, p. 1018 
Evidence, 

Of resim^ey on issuance of alias wTit, § 122, 
p 1015 

Under execution sale, § 92, p 970 
Execution in general, § 122, pp. 3036, 3017 
Halx're facias possessionem, w^rit of, § 122, p. 
3015 

Husband and wdfe, persons subject to ouster, § 

122, p. 1018 

Improvements by defendant, § 122, p. 1015, n. 23 
Injunction against enforcement, § 123, p. 1019 
J udgment. 

Awarding, § 112, p. 1007 
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Process—Continued, 

J udgment—Continued, 

Enforcement, § 122, pp 1014-1018 
Landlord and tenant. 

Persons subject to ouster, § 122, p. 1018 
Time of issuance, § 122, p. 1016 
Moratorium affecting injunction against process, 
§ 123, p. 1019, n. 31 

Mortgage foreclosure, persons subject to ouster, 

§ 122, p 1018 

Necessity, § 122, p. 1015 
New trial affecting right, § 122, p. 1014 
Officer’s return importing verity, § 122, p. 1017 
Ouster, persons subject, § 122, pp. 1017, 1018 
Parties, execution in case of two recoveries, § 
122, p. 1017 

Persons in whose favor issued, § 122, p 1015 
Plurics writ, time of issuanet', § 122, p. 1016 
Possession, execution, § 122, p 1016 
Quashing if justice requires, § 123, pp. 1018, 1010 
Recalling if justice requires, § 123, pp. 1018, 1019 
Stay of execution on propter showing, § 123, p. 
1019 

Stiinilation making conditional, § 122, p 1015 
Strangers as jK^rsons subject to ouster, § 122, p. 
lOlS 

Tenants in common, persons subject to ouster, § 
122, p. 1018 

Time of, 

Execution, § 122, p. 1017 
Issuance, § 122, p. 1016 
Undivided paits, execution, § 122, p 1017 
Vacating if ju.stice iiMiuires, § 123, pp. 1018, 1019 
Wilt of possession, § 122, p. 1015 
Profits. Mesne profits, ante 

I’rojections, liability in ejectment for projection of 
roof over anothei’s land, § 6 
l*roof. Evidence; Issues, proof, and \ariance, ante 
Property, 

Description of property, ante 
Subject to, $ 6 
Propriety of remedy, § 5 

Prosjiective profits, evidence in action for mesne prof¬ 
its, § 138, p. 1031 

I’ublic easement, fee subject to, ejectment as lying 
for, § 14 
Public lands, 

Dt»eds or patents as evidence of title, 92, p 975 
Interest in, sufficiency to support action, § 22 
Prima facie evidence of title, 97, pj) 988, 989 
Survej s as evidence of title, § 92, p. 976 
Puis darrien continuance. 

Abandonment of former pleas, § 72, p. 932 
Evidence of title in defendant, § 79, p. 946 
Punitive damages, action foi mesne profits, § 149 
Purchase money, tender by vendor in equitable eject¬ 
ment, § 168 
Purpose, § 4 

Quantity, description of property in pleading, § 62, p. 
913 

Qua.shing process if justice requires, § 123, pp. 1018, 
1019 

Questions triable, § 4 
Quieting title. 

Counterclaim or cross-complaint in statutory ac¬ 
tion for possession of land, § 69, p 926 
Cross bill for, laches as applying, § 49 


Quieting title—Continued, 

Suit for purpose of distinguished, § 3 
Railroads, 

Action as not lying for part or whole of roadbed, 

§ 6 

Rights of way, ejectment as lying for, § 13 
Real action, 

Enlargement of common-law action, § 2 
Statutory remedy as, § 3 

Recall, process if justice lequires, | 123, pp. 1018, 
1019 

Receivers, 

Pinal rc'ceipt, public land, action as maintain¬ 
able on, § 22 
Mesne profits, § 141 
RcH'ord title, 

Chain of title, recovery on record or paper title 
as requiring showing of, § 19 
Poss(\ssion, right of detei mined on, § 24 
Sufficiency to support action, § 19 
Record.s, evideiK*e, 

Collateral pioccH*dings invohing .same land, § 89, 
p 961 

Foieclosuie sale as evidence of title or right of 
I)oss(*ssion, § 92, p 971 

Showing date of deAnidaiit’s possession, § 94, p. 
977 

Recoveiy back, mesne profits paid, § 153 
Redemption. jiidgiiKUit piovidiiig foi, § 115, p. 1010 
R<‘feie(*, tiiKUngs, 199. p. 1(M>5 
Reformation of instruiiKuits, 

Afliiniatue lelief l»v counterclaim or cross-com¬ 
plaint, § (>9, p 920 

Joinder of pia.M^r for with demand for damages 
for r)oss(‘ssion of real estate, § 4 
Mistake, equitaiile light to lelief iiy w'ay of, § 41 
Rejoinder, depaituie in pleading, § 70 
Relation back. 

Amendment of pleading, § 72, p 933 
Demuirer to defec‘ti\e pleading, § 71, p. 928 
Relea.se, 

TiCssors, bar of r(*covery, § 47 

Plaintiff’s title on giving bond for value of land, 
§ 124 

Relief, praycu* for Prayer for relief, ante 
Remedy, nature and scojk' of, § 2 
8i?e, also, A<*tion of, ante 

Remittitur, part of land undiM* general verdict, § 109, 
p. 1004 

Removal, security for cost.s on defendant’s removal 
from state*, § 127, p 1024 
Rent, counterclaim, § 69, p. 925, n. 11 
Rents and iirohts. Mesne profits, ante 
Replication or reply to answer or counterclaim, § 70 
Ilemurrer for insufflciency, § 71, p 929 
Treating as demurrer, § 71, p. 929 
Reports, evidence in collateral proceedings involving 
same land, § 89, p. 961 

Representative capacity, recovery on patent issued 
in, § 32 

Rescission of contract, pleading possession depending 
on right, § 63, p. 916, n. 11 
Restitution, 

Evidence and matters considered, § 126, p. 1021 

Extent in general, § 126, p. 1021 

Possession of premises improperly taken, § 126, 

pp. 1020, 1021 
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Resulting trusts, 

Beneficiary as plaintilT in equitable ejectment, § 
160 

Burden of proof, § 81, p. 952, n 55 
Defense, setting up, § 41 

Resurveys, practice of making pending action, § 59 
Return, service of process, § 55 

Importing verity, § 122, p. 1017 
Reversions, possibility of reverter as sufficient to au¬ 
thorize action, § 15 
Revival of action after death of, 

Party, § 29 

Plaintiff, costs, § 127, p. 1022 
Rights of way, ejectment as not lying lor, $ 13 
Riparian proprietors, ejectment as maintainable by, 
§ 6 

Room, maintenance of action to recover possession of, 

§ 6 

Safety, process, denial for danger to public safety, § 
122, p. 1014, n. 23 
Satisfaction, judgment, § 124 

School commissioiieis, pi oof of regularity of ap¬ 
pointment after issue joined, § 77, p 942 
Scire facias, restitution effected liy, § 120, p 1021 
Scope of remedy, § 2 
Security, 

Costs, statutory n'gulatioiis, § 127, pp 1023, 1024 
Mesne profits pending action of ejoitimnit, § 142 
StMzin. Possession, ante 

St^parate trials against social di'feiidants, § 101 
Servants, possession of land as, iiiaiut<»nance of ac¬ 
tion against, § 32 
Service of process, § 55 

Servitude, ejectment as not lying to be let into use 
or occuimtion of, § 13 
S(4-t»lT. Plea or answer, ante 
Shell ffs, 
l)e<*ds, 

As evidence, § 92, p. 970 

EMdeiice of invalidity under general denial, 
§ 79, p 94G 

Mesne profits, recovery for tune intervening 
sale and execution of deed, § 151, p. 1040 
Title acquiied under, sufficiency to maintain 
action, § 19 

IX'Sciiption in pleading sufficient to enable loca¬ 
tion of land, § 62, p. 912, n 50 
Sales, 

Common source of title under, § 23, p. 876 
Outstanding title as availatile against pur¬ 
chaser, § 39 
Source of title. 

Issues to be proved, § 78, p. 943 
Pleading souice relied on, § 63, p. 915, n. 91 
Special pleas. Plea or answer, ante 
Siiecific performance. 

Action of equitable ejectment to comiiel, § 166, p. 
1042 

Counterclaim or cross-complaint, § 69, p. 926 
Evidence in equitable ejectment arising out of 
transactions foreign to sale of land, § 109, p. 
1046 

Standing timber, action as lying to recover possession 
of, § 6 

State, escheat, title by as defense, § 39 
Statement of account, aiding jury in calculation in 
action for mesne profits, § 139 


Statute of limitations, special pleas, § 66, p 921 
Statutory provisions. 

Abstracts or evidence of title, delivery or filing, 
§ 74, pp. 933-935 
Adverse possession, 

Evidence admissible under general denial or 
general issue, S 79, p. 947 
Statutory suggestion of, § 06, p 920 
Affidavit accompanying pleading, § 73 
Bill of particulars, evidence under, § 70, p. 947 
Commencement of suit, § 55 
Comt>elliiig ejectment by adverse claimant, § 33 
romplaint averring demise, § 63, p. 917 
Defense lamds, filing of, § 56 
Denials under codes, § 77, p 940 
Description of property in complaint, § 62, p. 913 
Estreiiement, writ of, § 57 
Evidence, § 88, p 960 

Legal or eqiiitnlile title, admissible under 
general denial, § 70, p. 945 
Filing destription of land after plea of not 
guilty, § 74, p 935 
Form of, 

.Iiidgment, § 112, p 1007 
Pleading ouster by defendant, § 64, p. 918 
Judgment, 

Enforcement. § 120 
Form of, § 112, p. 1007 
Jurisdiction governed by, § 48 
Limitations, eviibmce admissible under general 
denial or geneial issue, § 70, p 047 
Mandatory statutes as to disputed boundary, § 
<18. p 025, n 3 
New trial, § 110, p. 1006 

Parties, real paitv in interest as required to 
bring action, 5 ol 

Plea of not guilty or gi'iieral denial as admitting 
defendant’s possession, § 77, p MO 
Ph‘a or answer, comidiance with, § 66, p. 919 
Pleading, 

ronipliawe, § 61 
Estate or title, § 63 

Recitals in public statutes as evidence, § 92, p. 
060, n. n 

Regulations by, § 3 

Reimbursement of defendant for taxes, § 155 
Restitution, extent, § 126, p. 1021 
Return of service, § 55 

Revival on death of party, limitation as to, § 29 
Right of possession, pleading, § 63, p 910 
S(H*urity for costs, § 127, pp. 1023, 1024 
Service of pr(K*ess, § 55 
Stating ground of demurrer, § 71, p. 028 
Surveys, amendment, § 59 

Title, estate, or li<*ense reqiiin'd to lie specially 
pleaded, § 77, p. 938 

Title in third person, evidence admissible under 
pleading, § 79, p. 946 

Unlawfully or wrongfully withholding possession, 
§ 64, p. 918 

Verified complaint as requiring sjiecific denial, § 
77, p. 937 

Stay, 

Execution of process on proper showing, § 123, p. 
1010 

Proceedings after attachment against person for 
costs, § 127, p. 1024, n. 22 
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Stipulation, 

Process making; conditional, $ 122, p. 1015 
Relating to issues, § 77, p. 037 
Strangers, 

Evidence, 

Outstanding title in stranger, $ 05, p. 978 
Prior possession as inadmissible, § 03 
Mesne prohts, recovery by tenants in common as 
against stranger, § 144, p. 1035 
Process, persons subject to ouster, § 122, p. 1018 
Tenant in common or owner of undivided inter¬ 
est, recovery to extent of title as against, § 

116, p. 1012 

Street railroads. 

Municipalities authorized to maintain ejectment 
to oust from streets, § 14 
Right of way, ejectment as lying for recovery of, 
§ 13 

Streets, railroad tracks on, ejectment as maintainable 
against railroad for possession of, § 14 
Striking out, special immaterial pleas, § 60, p. 921 
Subject matter of litigation, § 4 

Sublease, notice or demand as necessary in case of 
possession under, § 27 

Submerged lands, ejectment as lying to reco\er pcis^ 
session of, $ 9 

Subsisting title, outstanding title sutfifient to defeat 
action requiring, § 40 
Substitution of parties, § 54 

Successful party, costs in geneial, § 127, pp. 1021, 
1022 

Successive actions, § 30 

SuflFeranc(‘, notice or demand as unnecessary in re¬ 
spect of tenant at, § 27 

Sufficiency of abstract or evidence of title, § 74, p. 934 
Summary proceeding, exclusive remedy by as pre¬ 
cluding ejectment, § 5 

Summary remedy, statutory provision foi as not pre¬ 
venting bringing of suit in ejeftment, § 5 
Superior title, remedy as available to one claiming 
by though not in possession, § 5 
Supplemental pleading, § 72 

Plea puis darrien coiitinuance, § 72, p. 932 
Surplusage, 

Allegation of facts invalidating plaliitilTs title 
after denial of allegations of title and right 
to possession, § 77, p. 939 
Judgment disrcjgarding construction, § 119, p. 

1013, n. 97 
Pleading, § 61 
Verdict, 

Assessing damages for rent in action for 
mesne piobts, § 140, p. 1033 
Disregarding, § 100, p. 1003 
Surveyor, 

Costs for attendance, § 127, p. 1023 
Submission of contioveisy to, ejectment as main¬ 
tainable without compliance to statute pro- 
viding for, § 27 

Surveys, 

Aiding description in judgment, § 112, p. 1008 
Complicated cases, § 59 

Description of property in pleading, § 62, p. 913 
Evidence, 

Admissible under pleading, § 79, p. 944, n. 11 

Identity or description of property, § 91, p. 
963 


Surveys—Continued, 

Physical situation as prevailing, § 96, p. 980 
Possession based on taking of, § 18, p. 866 
Public lands. 

Evidence of title, § 92, p. 976 
Owner of as entitled to maintain action, § 22 
Tax books, evidence as to claim of ownership, § 92, 
p. 975 
Tax deeds. 

Amendment to allege title under, § 72, p. 931 
Evidence admissible under pleading, § 79, p. 945 
Possession under as defi'iise to mesne profits, § 
133 

Validity, settlement in ejectment, § 4 
Wild and unocc*upied lands, ejectment as lying 
against one icK*ordiiig, § 26 

Tax lists, evidence as showing claim to ownership, 

S <12. p. 975 

Tax reccMpts, evidence of title, § 92, p 974 
Tax sales. 

Common source of title claimc'd through, § 23, p 
«S76 

Prima fac ie evidence of title of purrhaser, § 97, 
p 9S5 

Rwoid as evidenci' of title or right of possession, 

§ 92, p. 971 

Tax title, jdeas in abatement, § 67 
Taxes, 

Allowance to defendant ejected, § 154, pp. 1040, 
1041 

Evidence of payment in coniMM-tion with evidenct' 
of actual possi'ssion, ^ 93 
Payment of as laising iiresiiniption of title suf¬ 
ficient to maintain action, ^ 18, p 866 
Reimburs(‘ment for taxers paid by defendant, stat- 
utoiy regulations, § 155 

Set-off for taxes paid against mesne profits, as 
foundcHl in equity, § 158 

Telephone wires, ejex-tment as lying for stretching 
across anothc'r's land, § 6 
Tenant, 

See, also. Landlord and tenant, ante 
Consent lule, tenant made* defendant by instead 
of casual eje<*tor as r(*fiuiiing filing of dec¬ 
laration against him, § 77, p. 93K 
Life tenants, mesne profits on ejectment by re¬ 
mainderman, § 131, p. 1027 
Tenant at will, 

Maintenan<*e of ejectment by, § 12 
Notice to quit and demand of fiossession, neces¬ 
sity as against, § 27 
Tenants in common. 

Entire possc»ssioii as recoverable by tenant in 
common as against one having no title, $ 9 
Joinder, 

Dcunise in pleading, § 63, p. 917 
Parties plaintiff, § 51 

Joint action by two tenants in common against 
third cotenant for mesne profits, § 134 
Mesne profits, 

(V>tenaiit’s right against ousted cotenant, S 
131, p. 1027 

Recovery as against stranger, § 144, p. 1035 
Persons subject to ouster, § 122, p. 1018 
Pleading ouster by another, § 64, p. 918 
Remedy as not available to test rights of as be¬ 
tween themselves, § 5 
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Tenants in common—Continued, 

Undivided interest, recovery as apjainst stranger 
of whole of common estate, § IIC, p. 1012 

Tender, 

Conv(*yance by vendor in equitable ejectment, § 
168 

Deft'iidant, affecting costs, § 127, j) 1022 
Purchase money by puKhas<‘r in action of equi¬ 
table ejectment, § 168, p. 1044 
Vendor in action of equitable ejectment, § 168 
Tenement, description of property, sufficiency, § 62, p. 
914 

Term, ejectincmt of, defined, § 1 

Toims, new trial granted on teims, § 110, p. lfK)6 

Thiid persons. 

Equitable title in, showing of as defense, § 40 
Lc'gal title held by plaintiff in trust for, defense 
of, § 40 

Outstanding mortgage in hands of as defcmse, 
§ 40 

Paities, biinging in as, § TiJl 

Permitting to remain in possession as affc'Cting 
liglit to mcvsne profits, § l^.'! 

Title in, rc'c*overy as not wan anted on showing 
of, § 11 

Title or right of jKissc^ssion of, defense, §§ 38-40, 
pp. 888-892 

Timbc^r, 

Ej(?ctment as lying to lecover iiosscssion of 
standing tinilu^r, § 6 

Ouster as rc'sult of mere act of cutting and haul¬ 
ing out, § 25, p 879 

Time, 

Aineridnient of pleading, ^ 72, p. 932 
Entry of judgment, § 112, p 1007 
ExcHMition of pr(K(*s.s, § 122, p 1017 
Filing or delivery of abstracts or evidence of ti¬ 
tle, § 74, p 934 

Filing plea or answer, ^ 66, p 920 
Mesne profits, teiniination of peiiod during which 
ie<o\eiable, § 151, p 1039 
Oustei, sufficiency in phMding, § 64, p 918 
Pi(K*c'ss, issuance, § 122, p. 1016 
Title', 

Abandonment or extinguishment, presumption 
from cMi'cumstaiices, § 84, p. 958 
Abstracts or evidenc-e of title, ante 
Acquisition after commencemc'nt of suit, suffi¬ 
ciency, § 17 

Admissions as to title of plaintiff, § 77, p. 939 
Adverse possession, 

Coinnion source of title tlirough, § 23, p. 875 
Suffic iency, § 18, pp 8(»2-S69 
After-acquirc'd title, 

Kecovery based on, § 17 

Setting up by special plea or under general 
issue, § 72, p. 932 
Attachment, claim of title to, § 19 
Burden of proof, paper or possessory title, § 81, 
p. 952, n. 55 
Chain of title, ante 
Claim of title, ante 
Color of title, ante 

Commencement of suit, necessity of title at time 
of, S 16 


Title—Continued, 

Common source. 

Admissions of allegations claiming from, S 
77, p. 942 

Affidavit by defendant denying title through, 
§ 73 

Bui den of proof as to title derived from, | 
81, p. 953, 11. 63 

Estojijx'l, application of principle of, § 23. p. 
875 

Evi(k*nce, § 92, p. 965 

Admissible under jileading, § 79, p. 945 
General denial of plaintiff's ownership as 
raising issue of title, § 77, p 938 
Gomi faith purchaser as protected against 
prioi convt^yance, § 23, p. 877 
Infirmities existing in as affecting recovery, 
§ 10 

Inquir\ in resiMH-'t of, § 23, p 877 
Lease from, bin den of proof, § 81, p. 963, n. 64 

Outstanding title as available in case of, § 39 
Pleading, § 6,3, p. 916 
Sheriff’s sale, § 23, p. 876 
Showing, 

Better title thiough, § 23, p. 875 
N(‘C(‘ssaiy for maintenance of action, § 
23, pi>. 874-877 

Sujx'rior title through, § 23, p. 876 
Complete title as e‘-sential, § 8 
Conformity of pio<»f to pleading, § 80, p. 949 
Correction by amendment, § 72, p 931 
Counterclaim setting up, availability as equitable 
defense, § 46 

Dedicated lands, action as maintainable for re¬ 
covery of, § 14 
Di'eds, ante 
Dt'fendant’s, 

Evidence admissible under, 

(huieral denial or general issue, § 79, p, 
946 

Pk*a of puis darrien continuance, § 79, 
p. 946 

Variance between allegations and pi oof, § 80, 
p. 950 
Defenses, 

Di'fi'ndant, title in, § 35 
Third person, §§ 38-40, pp 888-892 
Want of title in plaintiff, § 36 
Demurrer for insufficient allegation as to title, § 
71, p. 928 

Denial of title under which party claimed, § 23, 
p. 874 

Deraigning title from government, sufficiency to 
supiKirt action, § 19 

Descent, common source of title derived through, 

§ 23, p. 875 

Designation in verdict, § 109, p 1003 

Dispute as to, lernedy as available to determine, 

§ 5 

Documentary evidence of title filed with answer, 

§ 66, p 921 

Easement, action as not lying for, § 13 
Enlargement of common-law action to enable re¬ 
covery of, § 2 

Esaheat grant, action as maintainable on, $ 22 
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Title—Continued, 

Elstoppel, 

Common source of title, application of jirim 
ciplc, § 23, p 875 
Equitable estoppel, § 21 

Equitable ejectment by party after parting with 
title, § 300 

Equitable e&topi^el, sufficiency to support action, 
§ 21 

E(i 111 table title, ante 
Evidence, ante 

Exchange of lands, possession under as sufficient 
to support action, § 20 

Execution of judgment, sufficiency of title based 
on, § 19 

Extent of title necessary, § 9 

Pee subject to easement, action as lying for, § 14 
Forfeiture of, § 18, p. 807 

Good title as against defendant, showing of as 
sufficient, § 11 

Government, deraigning title from as sufficnuit, 
§ 19 

Guardian’s dc'ed, sufficiency of title acquired un¬ 
der, § 19 

Identification of land, necessity for maiiiteiianc*e 
of action, § 9 

Invalidity of plaintiff’s title as defense, § 44 
Issues, III oof, and variance', ante 
Issuing lesting on question of, § 4 
Judgment, 

Adjudicating, § 115, p. 1010 
Title bast'd on judgiiM'iit or decree as suffi¬ 
cient, § 39, p. 870 
Judicial sales, ante 

liandloid and tenant, estopjx'l to deny title, § 19 
Leasehold inteiest, action as lying for rt'coveiy 
of, § 12 

Legal bolder as plaintiff in eijuitable ejectment, 

§ l(i9 

Legal title, ante 

Lueiise, ejectment as not lying for, § 13 
Ixication notice, pulilic lands, sufficiency to ''iip- 
port action, § 22 

Ijost dee<], sufficiency to su'^tain, § 19 
Municipal coijH^rations, grunt fiom as sufficient, 

§ 22 

Muniments of title, showing of as essential, § 8 

Necessity of, §§ 7-23, jip. S55-877 

Option to purchase', sufficienc> to support action, 

§ 20 

Outstanding title, ante 
Pai>er title, ante 
Paramount title, ante 

Partition, sufficiency of title under proceedings 
for, § lil 

Patents, action as maintainable on, § 22 
Plea of not guilty or general denial putting in 
issue, § 77, p 938 

Pleading title or right of imssesslon, § (>3 
I’ossibility of revertc'r, suflic lency of, § 15 
Preemptor of public lands, sufficiency to supjKirt 
action, § 22 
Presumptions, 

Abandonment or extinguishment of title, § 
84, p. 958 

Entry under recorded title, § 86, p. 959 


Title—Continued, 

Presumptions—Continued, 

Judicial or similar sales, title of purchasers, 
§ 84, p. 958 

Legal title from sufficient muniments of title, 
§ 84, p. 957 

Outstanding title, lebuttal of, § 10 
Plaintiff, title in plaintiff derived from gov¬ 
ernment, § 84, p. 957 
Rebuttal, § 87, p. 959 
Ih'citals in instrunu'iits, § 84, p. 958 
Prima facie title in plaintiff, showing of as es¬ 
sential, § 10 
Prior iKissession, ante 
Privilege, ejectment as not lying for, § 13 
Public lands, interest in, § 22 
Re<*eiver, 

Final receipt, public lands, sufficiency of, § 
22 

Signing re<*eipt. action as maintainable on, 
§ 22 

Record title. 

Right of possession determined on, § 24 
Suflic iency to support ac-tioii, § 19 
Recovery as deiK'iident on showing. ^ 7 
Relation back, after-acqlined title, § 17 
Re\erter, possibility of as sufficient to maintain 
action, § 35 

Satisfaction of judgment, possession based on, 
§ 39 

Security for payment of unpaid installments of 
puichase money in equitable ejwtment, 
17U, p. 1047 

Ser\ itude, (‘jectnient as not lying to be let into 
iisi' or occupation of § 13 
Sheiiff’s deeds and sales Sheriffs, ante 
SiK'cial plea, certainty and particiilai ity required, 
« 66, i>. 921 

Stri'iigth of own tith', reco\ery based on, § 10 
Subsequent to action brought or demise laid, ef¬ 
fect of, § 17 

Sufln ii'iicy of evidence, § 97, jip. 980-989 
Thirii pel son, 

IK'fense of, §§ 38-40, pp 88S-892 
Evidence under geneial issue. § 79, p. 946 
Recovery as not warranted on showing of ti¬ 
tle in, § 11 

Trial, necessity of title at time of, § 16 
Unimproved lands, ixissession of, § 18, p. 867 
Uniteii States, conditional grant from as suffi¬ 
cient to support action, § 22 
Vacant lands, holder of li*gal title as deemed to 
Ik* in iK>ssession, § 18, p. 867 
Valid title as essential, § 8 
Verdict on failure to show, § 95, p 978 
Violent title as essential, deraigned title, § 19 
Want as defense in action of equitable eject¬ 
ment, § 167 

Weakness of adveisary’s title, recovery on, § 10 
Wife, showing of title in as sufficient, § 11 
Title dt*eds, setting out in complaint, § 63 
Tort, action for mesne profits for damages sounding 
in tort, I 130, p. 1025 

Tortious eviction, ejectment lying in case of, § 25, p. 
878 

Tortious possession, recovery based on, 8 18, p. 865 
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Townships, description by sections and townships in 
pleading, § 62, p. 913 

Trapping lights, possession as disturbed by grant of, 
§ 18, p. 866, n. 84 
Trespass, 

Actions for distinguished, § 3 

Actual trespass as essential to support action, § 
25, p. 880 

Evidence of proceedings, § 89, p. 962 
Injiiiy to fieeliold after v<*rdict, § 145, p. 1037 
Pleading wheie plaintiff relies on prior posses¬ 
sion, § 04, p. 919 

Possessory action qx delicto founded upon, de- 
tined as, § 1 
Tresiiassers, 

Ilefenses, denial of plaintiff’s title, § 36 
Executory contract, action as maintainable 
against tiespasser by one in possession un¬ 
der, § 20 

Outstanding title, right to set up as defense, § 39 
Trial, 

Oondnet in general, § 102, pp 992, 993 
("onstnictioii of instructions as whole, § 108, p 
1(K)1 

Oouit without formal written w'aiver of jury, § 
102, p 992 

Default, proc(‘(lure on, § 102, p 993 
Dtmiuiier to evidence, § 105, p 996 
Direction of vcudict, § 107, pj). 998, 999 
Disclaimei, trial on issue of defendant’s posses¬ 
sion, § 102, p 993 
Dismissal or nonsuit, ante 
Election against defendant, § 101 
Fraud, inquiij as to dtM»d lelied on to prove title, 
§ 104, p 994 

■General rules aiiplicaide in conduct of tiial, § 
102, pp. 992, 993 

Inspection of papeis, § 102, p. 993 
Instiuctions to jury, § 108, pp. 999-l(K)l 
Judginent. ante 

Legal and equitable issues, sepaiate trials, § 102, 
p 993 

Mental capacity of grantor, scope of inquiiy at 
tiial, § 104, p. 994 
New’ tiial, ante 

Nonsuit Dismissal or nonsuit, ante 
Older of, 

Pi oof, § 103, p 994 

Tiial as to equitable issues, § 102, p 994 
Proceedings pieliniinaiy to trial, § 101 
Questions of law and fact, § 105, pp. 995, 996 
Receivers to take cliargi* of projierty, § 101 
Reipiest for instructions, § lOS, pp 1000, 1001 
Seville of inquiry, § 104, pp. 9i)4, 995 
Separate triais, g 101 

Stay of pioceedings in discietloii of court, § 102, 
1> 993 

Submission of issues to jury, § 105, p. 99(> 

Title, 

Necessity of title at time of trial, § 16 
Remedy as available foi ti ial of title, § 5 
Undue influence, inquiry as to d(*ed relied on to 
prove title, § 104, p 994 
Verdict and findings, post 
View and inspection, g 102, p 993 
Writ of inquiry, discretion of court in refusing, 
§ 102, p. 993 


Triangle, description of property in pleading, § 62, p. 
914, n. 73 

Tribal customs, evidence admissible under pleading, 
§ 79, p. 944, n. 7 
Trust, 

Deed, evidence of title or right of possession, g 
92, p. 972 

Legal title held by plaintiff in trust for third per¬ 
son as defense, § 40 
Resulting trusts, ante 
Trustees. 

C’ompensation to faithless trustee in equitable 
ejectment, § 171 
Equitable ejec'tment. 

Party defendant, § 169, p 1045 
Party plaintiff, § 169 

Evidence of invalidity of deed und<»r general de¬ 
nial, § 79, p. 946 

Title of beneficialy as suflicient for recovery 
against tiustee holding mere naked title, § 20 
Tunnels, ejectment as lying for rec-overy of, § 6 
Unclean hands, defemst^ of, g 41 

Undivided interest, judgment for under claim of title 
to whole, § 116, p 1012 

Undivided paits, exc^cution of proin^ss, § 122, p. 1017 
Undue influence. 

Evidence* of invalidity of deed under general de¬ 
nial, g 79. p. 946 

Scojie of inquiry as to deed relH*d on at trial, § 
104. p J)94 

Unimproved lands, color of title alone as suflicient 
against meie intiuder, g 18, p 867 
United States, conditional grant from, action as 
inaintainable on, g 22 
Unlawful detainer. 

Concurrent maintenance of suit in, § 28 
Distinguished, § 3 

Unlawfully or wrongfully wrlhliolding jiossession, 
phriding, § 64, p 918 

Unliquidated damages, set-off in action of equitable 
ej(*ctment, g 167 

Unoccupied lands, claim of title oi acts of ownership, 
ejectment as lying against, g 26 
Ujiper story, maintenance of action to lecover pos- 
si'ssion of, § 6 
Use and tK*cupation, 

Action foi. 

Distinguished, § 1 

Mesne piofits, distinguished, g 130, p 1026 
Judgment a*i in action of assumi>sit under stat¬ 
utory action, g 143 

Possession, actual po'^session as shown hv, § 18, 
p 867 

Usury, jiroof und(*r general issue wrthout notice giv¬ 
en, § 77, p. 937 
Vacant lands, 

Claim of title or acts of owneiship, ejectnieiit as 
lying againsit, § 26 
Pleafling claiming title, § 61 
Vacation of. 

Judgment as ground for restitution, § 126, p. 
1020 

Process if justice requires, § 123, pp 1018, 1019 
Valid title, necessity of, § 8 
Deraigned title, § 19 

Value of premises, evidence as affecting mesne prof¬ 
its, g 88, p. 960 
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Variaiu?e. Issues, proof, and varlan<*e, ante 
Vendor and purchaser, 

Parties, vendee as authorized to sue in vendor’s 
name, § 51 

Possession under contract of sale, action as 
maintainable by vendee, § 20 
Vendor’s lien, defense of, defendant in possession un¬ 
der contract to iiurchase and in default, § 43 
Venue, § 48 
Verdict and findings, 

Agretniient of parties as ciiriii" uncertainty, § 
109, p. 1002 

Ainendnieiit, § 100, p. 1004 

Pleading, after vcidict to conform desciip- 
tion to ijroof, § 72, p. 032 

Conclusi\eiiess in equitable ejet tnieiit, § 170, p. 
1047 

Conditional verdict, § 100, p. 1001 

Equitable ejectment, § 170, p. 1047 
Construction, § 100, p. 1005 

Curing omission of c'oniplaint to allege light of 
possession, § 03, p 010 
Description of land, § 100, p. 1002 
Directing veidict, § 107, pp 008, 900 
Election as to distinct paicels, ^ 100, p. 1002 
Equitable ejc'etincmt, § 170, pi> 1040-1048 
Estate, designation of title, interest or estate, § 
100, p KK)3 

General or sju'Cial verdicts, § 100, p. 1004 
Iniiirovcunents, § KM), p. 1(K)1 
Informalitu»s disregarded, 100, p. 1003 
Interest, d<\signation of title, interest, or es»tatc, 
§ 100, p. 1(K)3 

Joint or several verdicts, § 109, p. 1004 
Judgment rendeied aftei, ^ 111 
Legal form and i-esponsiveness to issues, § 100, p. 
1001 

Mesne piofits, 

Action for, § 140, pp. 1032, 1033 
Assessment by jury lendeiiiig verdict, § 152 
Ouster by adveise possession of defendant, § 100, 
p 1003 

Part of preunises, § KM), pp. 1002, 1003 
Possession, deteimination of issue as to right, § 
100, p 1003 
Ri*fc»rc‘e, 100, p. lf)05 
Itemittitur, § 100, p 1004 
Suiplusage disiegarded, § 100, p. 1003 


Verdict and findings—Continued, 

Title, designation of title, interest, or estate, { 
109, p. 1003 
Variance, § 100, p. 1004 
Withholding possession, § 100, p. 1003 
Verification of complaint as requiilng specific denial, 
§ 77, p. 937 

View, jury on trial, § 102, p. 903 
Waiver, 

Abstracts or evidence of title, waiver by defend¬ 
ant of requirement as to filing, § 74, j). 934 
Costs, § 127, p 1022 

Defects in dec-lai ation by plea of general issue, § 
GO, p. 919 

Disclaimer by tiial on iilea of not guilty, § 68, p. 
024 

Issues to be proved, § 78, p. 943 
Mesne piofits by absence of pi oof, § 138, p. 1030, 
n. 31 

Notice to quit or demand for iKissession, § 27 
Parties, nonjoinder of tenant, § 52, p. 005 
Plea in ababunent, § 67, p 923 
Service of process, objection as to, § 55 
Wards. Guaidian and ward, ante 
Wastes 

Damages for waste of frtndiold in addition to 
mesne profits, § 145, p 1037 
Estiepcmient, wilt of to preseive propeity from, 
§ 57 

Injunction to stay, § 58 

Weakness of title, reco\eiy on basis of weakiu'ss of 
advcrsaiy’s title, § 10 

Weight and sufikiency of eMdence, §§ 05-90, pp. 977- 
000 

Wharves, 

Easmnents resp(‘c*ting use of, ejectment as not 
lying for, § 13 

Remedy as available for recoveiy of, § 6 
Wife Husband and wdfe, ante 

Willful or malicious entiy, alleg«ition affecting char¬ 
acter of complaint, § 64, p 018 
Wills, consti lie tion of, settleniimt in eje^ctment, § 4 
Woriis and iihiases, § 1 

Wilt of inquiry, assc'ssmeiit of damages for mesne 
piofits after veidict, § 152 
Writ of possession. 

Execution, § 122, p. 1016 
Process, § 122, p. 1015 
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Abaiidoninent, 

Coiroct theory as prodiidinj; only available rem¬ 
edy, § 12, p. 10K4, 11 . 51 

Foreclosure by suit in leplevin to recover iden¬ 
tical property, 8 19, p KHMl, n. 28 
Acceptance of c‘oiiii)(*nsation fiom Koverninent as pre¬ 
cluding action against imm’soii responsible for in¬ 
jury, § 8, p 1075, 11 . 11 ) 

Accounting under contract and rescission, § 6, p 1071, 
11. 90 

Action in reni as consistent with action in iM»rsonam, 
{I 4, p 1009 

Actions against dilTenuit persons, § 3, p lOO.! 

Actions at law, paity piosecuting suit to judgnient 
as profludiiig subsequent piocceding in equity, § 
31, p 1104 

Actions at law' and suits in equity. 

Acts constituting election between, § 31, pp 1104, 

iior» 

(Compelling el(*ction, 32, pp 1105-1107 
E]lection betw'KMi, 30 

Paity defendant at Liw' and complainant in eq¬ 
uity, § 31, p 1105 

Paity plaintiff at law and defendant in equity, § 
31, p. 1105 

Actions based on alliiniance or disafliiniance of con- 
tiact or transaction, (i, iqi 1070-1072 
Acts constituting elcntion betw'C'en lemedies, §§ 11-21, 
pp 1077-1097 

Acts Ill lor to coninieiicenient of legal prociH»dings, § 
17 

Adverse jiarties, el(*ction of remedy ivgardless of In¬ 
tel e.st, § 2, p 1001 

Affidavit, jirepaiation for action a.s constituting elec¬ 
tion, 17 

Affiiinanc^^ oi disaffirmance of contract or tiausac- 
tion, § 0, pp 1070-1072 
Amendment, 

doing to trial on second cause of ac*tion omitting 
lust as election, § 11, p. 1078, n. 32 
I’leading asserting inconsistent remedy, § 20 
Aiisw’er, filing in action on note as bar to action for 
specific peiformance, § 15, jk 1090, n. 85 
Assignc'c’s uiisuc<*essful suit on contract as barring 
subsequent suit against transferc*e for coiivei- 
sion, 12, p 1083, n 51 

Assignor’s action for stiiiiilating damages as preclud¬ 
ing suit for <*aiicellation of contiact, § 0, p 1071, 
n. 96 

Attacdiinent, 

Against party on erroneous theory as election, § 
12, p 1082, n 50 

Property as inconsistent with cdaim of title to 
attached iirojierty, § 5, p. 1069, n 87 
Attorney and client, consultation with attorney con- 
C(*rning claim against estate as election of lem- 
edy, § 16, p. 1093, n. 7 


Attorney general, election of alternative remedy as 
binding, § 12, p 1081, n. 48 

Attorney’s offer to compromise acc‘ount as w'aiver of 
light to collect on note, § 11, p. 1078, n. 32 
Bank pioceeding to judgment at hnv as precluding 
defcMise of fiaud in subsc*qu('nt injunction, § 31, 
p 1105, n. 15 

Bank scdeeting altcMuiative lemedy as to unsecured 
dcqiosit being paid out of guaranty fund, § 12, p 
1082, n. 50 

Benefit or detiimcuit from act constituting election, ^ 
11, p 1079 

Bills and notc-s, ignoianc*e as to validity of note*, § 24. 
p 1099, n. 53 

Breach of c*ontract, § 1, p. 10.59 

Commencement of actnni as precluding subse¬ 
quent action for specific iieiformance, § 15, ji 
1090, n 85 

Breach of contract and action foi rescission, § 6, p 
1071. n. 96 

On ground of fiaud, § 6, p 1071, n 96 
Burden of proof, p.iity pleading election as defense, 
§ 29, p 1103 

Cancellation of dc'cd in <*onsid(M ation of promise of 
maiiiage as piechiding aition foi bieach of 
piomise of maiiiage, § 6, p. 1071, ri. 96 
Capias for fraud, aineiidnient stating caiisi* of action 
foi ic‘scission, § 20, p 1096, n 33 
Carrier, action for W’rongful deli\eiy as barring m- 
tion against draw’C‘e on unaccepted sight diaft, 
§ 12. p. 1083, II 51 

Claim and dcdiveiy for cotton jmrsuant to judgeieiit 
as precluding ac tion foi (on\ersion, § 14, p. 1088, 
11. 75 

Claiming title to property as inconsistent with claim 
of claniagc‘s foi us(», § 5, p 1069, n 87 
Oi-existiiig luit inconsistent leiiiedies, § 3, p 1061 
Cominenc'iunent of action as piecdudiiig siiliscMpient 
action inconsistent theiewitb, § 15, pp 1088, 
1089 

Common law' rule, § 1, p. 1058, n. 7 

Couipiomi.se and .settlement as precdudiiig action, 

11. p. 1080 

Concurrent and consistent remedies, § 3, p. 1063 
Conditional buyers, 

Answ'^er and cross-complaint as cninlusive c4cc- 
tion of lemcdy, § 15, p 1089, n 79 
Commeimuuent of action foi bieach of warranty 
as selection of alternative ieiiied>, § 12 p 
1082, 11. 50 

Contracts, action on and suit for reformation, § 7, p. 
1073 

Conversion, 

Against committee of incompetent as precluding 
action against liank for aiding conversion, § 
8, p. 1075, 11. 19 
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Conversion—Continued, 

Based on wrong theory as barring action on im¬ 
plied contract, § 12, p 1083, n 51 
Consistent with assertion of title, § 5, p. 1070, 
n 88 

Suit l)y drawer of check against agent and siile 
s('quent suit against agent’s depository luink 
on Its guaranty of indorsements, § 8, p. 1074, 
11. 18 

Corporation, 

Abandoning replevin of stock after knowledge of 
all facts, § 23, p 1098, n. 42 
Establishing debt against as precluding suit to 
collect from directors, § 8, p. 1075, n. 19 
Counterclaim, presentation of claim for damages 
against railroad as precluding setting up of coun¬ 
terclaim, § 17, p. 1094, n. 8 
Cl editors. 

Instituting attachment in another county, as pre¬ 
venting proceedings in equity to set aside 
conveyance as fraudulent, § 31, p 1105, n. 5 
Pursuing one or more remedies to collect dclits, 
§ 3, p. 1064 

Cl editor’s suit against debtor as affected by dismissal 
, of prior suit against third pc'rsoii, § 12, p. 108(5, 
n. 71 

Damages and spt'cific fierfonuance, § 6, p 1072 
Dece<leiit’s estate, particip<iti(>n in as bar to subse¬ 
quent prosecution of inconsistent remedy, § 1(5, 
p 1093 

Default judgment as precluding subsequent procwd- 
ings, § 14, p 1088, n 75 
Definitions, § 1, pp 1057-1060 
Demands subje<*t to set-off, § 2, p. 10(51, n 30 
Demurrer to petition for construction of will as bar¬ 
ring answer alleging compromise agieenient after 
reversal of judgment, fi 11, p. 1078, n. 32 
Depositor suing bank as piecluded from suing jierson 
who received money fnmi bank, § 8, p. 1074, ii. IS 
Depositor’s suit against stockholders of bank as c*on- 
sisteiit with suit against sureties on l><jiid st*- 
curing deposit, § 8, ji. 1075, n. 19 
Devisee joining foreign executor in action for dam¬ 
ages as barring action to quiet title, § 12, p, 1082, 
n 50 

Discontinuance after plea as preventing subsequent 
rescission suit, § 12, p. 1084, n. 53 
Dismissal of. 

Action as precdudiiig prosecution of subsequent 
suit, § 15, p. 1090, n. 85 

First action after becoming informed as to facts, 
§ 23, p. 1098 

Mistaken judgment as binding, § 12, p. 1084, n. 51 
Without prejudice for w^ant of jurisdiction, g 25, 
p. 1(K>9, n 55 

Distinct causes of action, § 3, p. 1065 
Doctrine not confined to cases of fraud, § 1, p. 1058, 
n. 5 

Doubt as to right remedy, § 3, p. 1062 
Affecting election, § 12, p. 1085 
Dower, widow’s joining in prayer for relief as elec¬ 
tion, § 15, p. 1089, n 79 
Effect of election, § 29, pp. 1101-1103 
Equity, 

Acts constituting election between actions at law 
and suits in equity, $ 31, pp. 1104, 1105 


Eq uity—Continued, 

Compelling election betw^een action at law and 
suits in equity, § 32, pp. 1105-1107 
Election between actions at law and suits in eq¬ 
uity. § 30 

Party as plaintiff at law and defendant in eq¬ 
uity. § 31, p. 1105 

Party defendant at law and complainant in eq¬ 
uity, § 31, p 1105 

Party prose<*uting suit to judgment as precluding 
subsequent proceeding at law, § 31, p. 1104 
Es<*rowr holdei’s w'roiigful delivery of note as pre¬ 
cluding defcuise on ground of no delivery of note, 

§ 8, p. 1074, n. 18 

Estoppel, distinguished, § 1, p. 1059 
Evidence, burden of prcwf by paity pleading election 
as defense, § 29, j) 1103 

Ex contractu, election of remedies l>etw'e<m twro or 
more actions, § 3, p. 1062 

Ex delicto, election of iemedu>s betw’een tw’o or moie 
actions, § 3, p. 1062 

Existence of alternative remedies necessary, § 12, pp 
1080-1086 

Exjiress contract and qiiantiiin ineiuit, § 6, p 1072 
Federal courts, i(‘cognition of dfK*trine. 1, p 1058 
Fieri facias against sheiiff as inconsistent with suit 
on bond, ii 8, p 1074, ii. 18 

Finality of cdection l»et\veen action at law* and suit in 
equity by older of court. § 32, r>. 1107 
Fiaud, doctrine not confined to cases of, § 1, p. 1058, 
n 5 

(lood faith, nec‘es.sity in prosc'cuting leinody, § 12, p 
1086 

Ilabcnis corpus, mistake in remedy as affecting action 
for discdiarge of guardian, § 12, p 1083, ii 51 
Husband and wife, mistaken defense as to gift causa 
mortis as preventing offering instruments foi 
piobate as c*ocIic*iI, § 12, p 1084, n 51 
Ignc>raii(H‘ and mistake of fac*t, ^ 23, pp 1097, 1098 
Ignoiancc‘ of remedy, 24, pp 1(M)S, 10J)9 
Imputed knowledge affc^cting binding force of elec*- 
tion, § 23, i> 1098 

IiKJoiisistency iM‘twtH?n remedies, §§ 4—10, pp. l(K5i:- 
1076 

Nec(‘ssity, § 13, pp 1086, 1087 
Inconsistent causers of action, joinder as affecting 
rule* against inc'onsistent iemc*dies, § 1, p. 1059 
Tneffec'tiveness of remedy, § 26, pp. 1099, IKX) 
Infringc»mciit, notice of intention to tairsue remedy as 
hairing injunction to restrain sale, § 18, p. 1095, 
n. 16 

In rem, ac*tion consistent with action in personam, § 
4, p. 1069 

Insolvency prcx*eedings, participation in as barring 
another proceeding liased on inconsistent remedy, 
§ 16, p. 1092 
Insurance, 

Ac-tion on policy and suit in equity to reform, § 
7, p. 1073, n. 13 

Recovery barred by misrepresentations, § 12, p. 
1084, n 53 

Suit against insurer as affecting action against 
broker for failure to procure valid policy, § 
3, p. 1065, n. 61 

Intention to elect, necessity, § 21 

Interstate commerce commission, proceeding before 
commission as election, § 11, p. 1078, n. 32 
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Joinder of inconsistent causes of action as affecting 
inconsistent remedies, § 1, i> 1059 
Joint tort feasors, continuing suit against one joint 
tort feasor after dismissal as to another, § 8, p. 
1075. n. 19 

Judgment, enforcement by successive steps, § 3, p. 
1065 

Judgment or decree, prosecution of suit as constitut¬ 
ing conclusive election, § 14, jip. 1087, 1088 
Jurisdiction, commencement of action in court lack¬ 
ing jurisdiction, § 25 
Legal and equitalile lemedies. 

Election between, § 2, p. 1061 
Involving title to projierty, § 5, p. 1070 
Mortgagee, § 4, p lOfiO 

Legal effect of instrument, mistake as affecting sub¬ 
sequent action to reform instrument, § 12, p 1086 
Lien as inconsistent with assertion of title, § 5, p. 

1069, n. 87 
Liens, 

Action to enforce as consistent with subsequent 
enforcement of liability, § 4, p. 1069 
Action to enfoice statiitorj^ lien as consistent 
with action to enforce contractual lien, § 4, 

p. 1060 

Liquidated damages, dtunaiid as precluding subse¬ 
quent action for specific peifoiinance, § IS, p 
10i)5, n 16 

Mandamus against State Treasurer as affecting sub¬ 
sequent action for damages for failure to invest 
fund, § 3, p. 1(K55, n. 01 

Marshalling secuntics, mistake in remedy affecting 
sulisequent light to enfoice subrogation, § 12, p 
1084, n. 51 
Mechanics* lien, 

Foieclosure as consistent with judgment on note 
for lalior and materials, § 4, p. 1069, n 81 
Merely filing as ple^eating replevin on failuie of 
vendee to pay price, § 11, p. 1078, n. 32 
Merg<*r, distinguislied, § 1, p. KXK) 

Mistake, 

Fa< ts affecting, § 23, pp. 1097, 1098 
Ileinedy affeiting puisuit of light leiiKMly, § 12, 
pp. 1080-1086 

Moitgigoi’s remedy in damage^; for wrongful fore- 
closiiie and redemption of piopeity, § 6, p. 1071, 
n. !Ki 

Necessity of election, § 3, pp. 1061-1066 
Notice of intention to iiursue paiticular remedy, § 18, 
p. 1094 

Owner’s suit as consistent with suit as pledgee, § 5, 
p 1070, n. 88 

Participation in pending pi oceedings, § 16, pp. 1091- 
10i)3 

Parties, right of one of several defendants to comiiel 
elcH'tion betwi^en action at law and suit in eq¬ 
uity, § 32, p 1107 

Payee suing attorney wrongfully endoising check as 
precluded from suing bank for paying check, § 8, 
p. 1074, n. 18 

Penalty for refusal to election between action at law 
and suit in equity, § 32, p 1107 
Persons iKuind by election, § 29, pp. 1102, 1103 
Persons lialile may be pursucMl until satisfaction is 
obtained, § 8, p. 1074 

Pleading election as defense, § 28, pp. 1100, 1101 
Premature actions, § 27 


Presentation of claim against assignee for creditors 
and other remedies, § 10, pp. 1076, 1077 
Privity, election binding persons in privity, § 29, p. 
1102 

Privity of contract, nec-essity, § 8, p 1076 
I'lohate of instrument as selec*tion of alternative 
remedy, § 12, p. 1082, n. 50 

Prosecution of suit to judgUKuit or decree, § 14, pp. 
1087, 1088 

Purchaser’s action to recover payments as liarring 
sul»seqiient suit for .siiecific jiei formanc*e, § 15, p. 
1089, n. 79 

Quantum meruit and express contract, § 6, p 1072 
Itatification, distinguished, § 1, p. 1060 
Itatification and repudiation of unauthorized trans¬ 
actions, § 9, p 107(> 

Recovery of specific projiorty as inconsistent with ac¬ 
tion for conversion, § 5, p. 1069, n. 87 
Redemption, ineffectiveness of remedy affecting fore¬ 
closure, § 26, p lOfM), n. 58 
Reformation and action on contiact, § 7, p. 1073 
Refoimation of instiuinents. 

Commencement of action as precluding subse¬ 
quent action on instrument, § 15, p. 1089 
Concurient remedy at law affcoting remedy in 
<^quity, § 30, 13. 1104 
Remedies, 

Against different iiersons, § 8, p 1073 
Separate and not cumulative, § 3, p. 1064 
Replevin, 

Mistake in remedy as preventing assuini>sit, § 12, 
p. 108.3, n. 51 

Pursuing action to final judgment as precluding 
suit foi leformation of contract, § 14, p 
1088, n. 75 

Remedy consistent with trespass and tiovor, § 5, 
p. 1070 

Reiilevin as consistent with suit for conversion be¬ 
fore judgment, § 5, p 1070 

Repiesentatue capacity, elintion of lemedy by per¬ 
son .suing ill, § 2, i>. lOtil, n. 30 
Rescission, 

Action for rcH'overy for fraud, § 6, p. 1071, n 96 
Coinniencenient of action as piecluding subse¬ 
quent action on instrument, § 15, p. 1089 
Rescission and reformation, § 6, p 1071, n. 96 
Rescis'-ion and sp(M*ihc iieifoiniance, § 6, p. 1071, n. 96 
Re.scission of contract, light affecting lemedy undei 
contract, § 3, p 1063 

Re.servation of right to follow inconsistent ix'medy, § 
11, p 1079 

Res judicata, distinguished, § 1, p 1060 
Resti-tution, acceptance of paitial lestitution from 
forgery as precluding suit against bank foi 
wrongful payment, § 17, p 1094, n. 8 
Right to elc'ctioii, 2, pj). 1060, 10(>1 
Right to lesc'ind contr.ut as affecting lemedy undei 
contract, § 3, p. KKsl 

Satisfaction fiom one source only, § 2, p 1061 
Seller’s action against customer’s husband as pre¬ 
cluding suit against guaiantor, § 8, p 1075, n. 19 
Set-off, election of remedies as to demands subject 
of, § 2, p. 1061, n. 30 
Shipiier, 

Action as against buyer of machine as estoppel 
against pursuing demand against carrier, § 
8, p. 1074, n. 18 
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Shipper—Continued, 

Suing initial and connecting earners as ahaii- 
doning action against initial carrier, § S, p. 

1(170, II. ly 

Specific performance. 

Act in pui suing remedy of forfeiture as election, 
§ 11, p 1()7S, n. 32 

Commencement of action as bar to sul)sec|iient 
action on contract for damages, § 15, p. 
1090, n. 84 

Notice of intention to pursue paiticiilar remedy, 
§ 18, p. 1094, n. 14 

Specific iierformance and bieacli of coiitiact, § 6, p. 
1072 

State courts, recognition of doctrine, § 1, p 1058 
States, election in another state, § 29, p. 1102 
Stock, suit for recovery of nioiiej jiaid as affected by 
knowledge of facts, § 23. p. 1(M)S, n. 42 
Stock certificates, suit for cancellation as affected by 
adjudication in will content of testatoi's mental 
incapacity, § 11, p. 1078, n. 32 
Subsequent action as election against piior action, § 
19, pp. 1095, 1096 

Time of compelling election between jution at law 
and suit in equity, § 32, p. 1107 
Title to pioi»erty iinolved, § 5, pp 1060. 1070 
Tort, mistaken action as barring action on contiact, 
§ 12, p. 1083, n. 51 
Tort and contract, § 4, p. 1066, n. 07 


Trespass, remedy consistent with trover and replevin, 
§ 5, p. 1070 
Trovc'r, 

Mistake in remedy as affin-ting action on con¬ 
tract for lepayment of money, § 12, p. 1084, 
11. 51 

Remedy consistent with tresjiass and replevin, § 
5. p 1070 

Tiustee enioiiiing grantors fioiii foieclosing under 
power of sale as eltH*tion, § 11, p. 1078, n. 32 
Vacation, commenceinent of action as jneibiding sub- 
seipient action on instiument, § 15, p. 1089 
Validity of election, 22 

Vendee's suit on tiade aiceptance as barring suit 
ag.iiiist liroker for false leiiresentation, § 12, p. 
1(»83, n 51 

Waner, § 29, p 1103 
Waiver liy election, § 1, p 1060 
Want of juii'-diction, § 25 
Wiireliousemen, 

Suit for pe*mining removal of property as con- 
.sistent Vi ith iimiedy liy set-off or cf>nversion by 
paitj to whom pledged, § 8, p. 1075, n. 19 
Suit for permitting iemo\al of pioperty as ratifi¬ 
cation of con\ersion precluding suit therefor, 
^ 6, p. 1071, 11. 96 

Wiong parties, action against as affecting light to 
dismiss and pioceed against right party, § 12, p. 
1086 


End of Votttmts 
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